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C A S E S  

ABGUED AND DETERMINED 

I N  THE 

PREME C O U R T  

NORTH CAROLINA 

S P R I N G  TERM, 1912 

R. R. COTTEN v. J. M. MOSELEY ET AL. 

(Filed 3 April, 1912.) 

Estates-Husband and Wife-Limitations Over to Heirs of Wife-Rule in 
Shelley's Case-Deeds and Conveyances. 

An estate to a husband and wife, with limitation over to the heirs of 
the latter, conveys the fee simple to the wife under the rule in  Shelley's 
case, subject to the life estate of the husband; and a deed made by both 
the husband and wife of all of their estate in  the lands conveys the fee 
simple. The rule in  Shelley's case discussed by WALKER, J. 

APPEAL from Whedbee, J., at December Term, 1911, of PITT. 
This case was heard below upon the following admitted facts : On 13 

September, 1871, William Gardner, being then the owner in fee of the 
tract of land in controversy, containing 140 acres, conveyed the same 
by deed "to Henry C. Gardner and his wife, Martha Jane Gardner, 
during their natural lives, afterwards to Martha Jane's heirs for- 
ever." The said grantees entered into possession of the land on that 
day, continued in the possession until 2 January, 1886, whcn they con- 
veyed the land in fee; by their deed duly executed, to the plaintiff, R. R. 
Cotten, and he contracted to sell and convey the same in fee by deed, 
good and sufficient for the purpose, to the defendants, J. M. Moseley 
2nd W. B. Wooten. Plaintiff tendered a deed to them for the1 premises, 
and they declined to accept i t  and pay the purchase money, because the 
title is defective, as by the terms of the deled of William Gardner to 
Henry C. and his wife, Martha Jane, they acquired only a life 
estate with remainder to the heirs of Martha Jane, who, i t  is al- (2)  
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leged, take by purchase and not by descent, and that the said heirs 
now claim the land accordingly, subject to the life estate of Henry 
C. Gardner, who is now living, his wife, the said Martha Jane, being 
dead. The heirs of Martha Jane Gardner are defendants'in the case. 

The court held, and so adjudged, that the deed of William Gardner to 
Martha Jane Gardner did not convey the fee, but only a life estate, 
and therefore, the plaintiff's deed will not convey a fee-simple estate to 
Moseley and Wooten. Plaintiff appealed. 

P. G. James  & S o n  and Aycock & Wins ton  for plaint i f .  
W. A. Finch  and C. C. Pierce for de f endad .  

WALKER, J., after stating the case: The question in the case is, 
whether the limitation of the estate to husband and wife for their 
natural lives, afterwards to the heirs of the wife1 forever, is sufficient 
to pass the fee under the rule in Shelley's case. The principle embodied 
in this rule, which, perhaps, was first formally and authoritatively an- 
nounced by all the judges during the reign of Elizabeth, in the case 
from whch it  takes its name (1 Coke, 219), was of far more reniotc~ 
origin, and for many years had been called "an ancient dogma of the 
common law." The principal and most forceful reasons advanced for 
adopting the rule were to prevent the abeyance or suspension of the 
inheritance, and to facilitate the alienation of land, throwing it  into 
the track of commerce one generation sooner, by vesting the inheritance 
in the ancestor, than if he continued tenant for life and the heir was 
declared a purchaser. "Therefore," said Justice Blaclcstone, "where an 
estate was limited to the ancestor for life, and afterwards (mediately 
or immediately) to his heirs, who are uncertain till the time of his 
death, the law considered the ancestor as the first principal of the 
donor's bounty; and therefore permitted him (who, as it is said, GO. 
Litt., 22, beareth in his body all his heirs, and who had the only visible 
and notorious freehold in the land) to sell it, devise it  where the custom 
would permit, or charge it  with his debts and encumbrances. And 

however narrow and illiberal the original establishment of this 
( 3 )  rule, or the adhering to it  in later times, may have been repre- 

sented in argument, I own myself of opinion that those construc- 
tions of law which tend to facilitate the sale and circulation of property 
in a free and commercial country, and make it  more liable to the debts 
of the visible owner, who derives a greater credit from that ownership- 
such constructions, I say, are founded upon principles of public policy 
altogether as open ana as enlarged as those which favor the accumulation 
of estates in private families by fettering inheritances till the full age of 
posterity now unborn, and which may not be born for half a century." 

2 
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The rule has also been fiercely assailed by some and mildly criticised by 
others, as being a t  war with our free institutions and policy, and as 
founded upon subtle and artificial reason and extremely technical con- 
sideration, Whether i t  is an arbitrary rule which is cal&lated to defeat 
sather than to execute the intention of the grantor, we are not at  liberty 
to inquire, as it has been firmly established in  our jurisprudence as a 
rule of law, which we must enforce whenever applicable. 

The question before us is as to the legal effect of the deed of William 
Gardner to Henry C. and his wife, Martha Jane Gardner. Did it con- 
vey the fee to Martha, under the rule in Shelley's case? We are of the 
opiaion that i t  did. The defendants contend that the subsequent limi- 
tation must be to the heirs of the person who takes the particular estate 
-that is, in this case, the second limitation should have been to the 
heirs of both husband and wife, as they were seized of the entirety and 
did not take by moieties; but such is not the true operation of the rule. 
I f  the limitation had been to the wife for life, remainder to the heirs 
of the husband and wife, the freehold being in  the wife alone, the limita- 
tation over would be a contingent remainder, and their heirs would 
take as purchasers, because the heirs of the husband would not neces- 
sarily be the heirs of the wife. 2 Washburn Real Property (5  Ed.). 
p. 649; Robinson v. Wharey, 3 Wilson 125. As Fearne (p. 38)says: 
"Every person may so far be supposed to carry his own heirs in himself 
during his life as that a limitation to them where he takes a preceding 
freehold may vest in  himself; yett no person can be supposed to 
include in himself the heirs of himself and of somebody else." (4) 
Coke (sec. 26) refers to this passage from Littleton: "If tene- 
ments be given to a man and to his wife, and to the heirs of the bodie 
of the man, in this case the husband hath an estate in  general taile, and 
the wife but an estate for terme of life. I f  lands be given to the husband 
and wife, and to the heires of the husband which he shall beget on the 
body of his wife, in this case the husband hath an estate in  special taile, 
and the wife but an estate for life. I f  the gift be made to the husband 
and to his wife, and to the heires of the body of the wife by the husband 
begotten, there the wife hath an estate in special taile, and the husband 
but for terme of life. But if lands be given to the husband and the wife, 
and to the heires which the husband shall beget on the body of the wife, 
in this case both of them have an estate taile, because this word (he'ires) 
is not limited to the one more than to the other." Commenting upon the 
passage, Coke says : "This word (heires) is lzomen operativwm. To which 
of the donees i t  is limited, it createth the estate taile; but if ;t incline 
no more to the one than to the other, then both doe take, as here Little- 
ton putteth the case." I n  pleading seizin of such an estate (when the 
inheritance inclines to the wife), "it shall be alleged that they were 

3 
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seized together and to the heirs of the body of the wife in her right; 
mid not that they were' seized of the freehold or fee tail." Coke, sec. 25 
and note 1. And Felarne (p. 39) tells us that that "the same distinc- 
tion was relied on in  Repps v. Eonham, Yelverton, 131" : "Where, upon 
a feoffment to the use of R and his wife for their lives, remainder to 
the use of the firdt, second, and third sons of the body of the wife, and 
afterwards to the heirs of the body of the wife by R begotten, i t  was 
Eelld, that the inheritance was only in  the wife; because the word heirs, 
which made the inheritance, was annexed only to the body of the wife; 
but that if i t  had been to the heirs which the husband should beget on 
the body of the wifel, i t  would have been an estate tail in them both." 
I n  the official report of this case i t  is stated to have been held that R 
had an estate for life and his wife an estate tail, and "this was ad.  

judged by all the Court, without any scruple." I n  a note to that 
(5)  case i t  is said that to whichever body the word heirs inclines by the 

limitation, i t  creates a descendible estate in such person; but if i t  
be not more particularly limited to the body of one than the other, but 
inclines to each alike, then i t  creates a descendible estate in each of them. 
33 Bac. Abr. (Bouvier's Ed.), p. 439. I t  is not necessary that the limita- 
tion to the heirs should be enjoyed immediately upon the death of the 
first taker. Nor will i t  have effect to exclude the rule that the remainder 
cannot by possibility vest as a remainder in the lifetime of the ancestor, 
as where the limitation was to A and B and the heirs of him who should 
die first. So if the remainder be limited on a contingency which does 
not happen in  the ancestor's lifetime, nevertheless the heirs will take 
by descent. The mere circumstance that the remainder was contingent 
does not prevent the operation of the rule the moment the remainde~ 
vests. Thus, an estate limited to A for life, and if A survives B, then to 
his helirs, would be a contingent remainder in  A, depending upon his 
surviving B. I f  he does, his estate becomes at  once veisted, and his 
term of life merges in the inheritance. Stames v. Hill, 112 N. C., 1. 
As a consequence from the foregoing principles, whoever has a freehold, 
which, by the terms of the limitation, is to go to his heirs, may alien 
&he estate, subject only to such limitations as may have been created 
between his freehold and the inheritance limited to his heirs. Thus, 
where the limitation is to A for life, and after his death to B for life, 
and after his decease to the heirs of A, A practically has two estate's- 
one in possession the other in remainder; the first for life, the other 
in fete, divided by the estate to B. And if B were to die in the life of A, 
the latter's estate would merge, and he would at  once become the un- 
limited tenant in  fee of the estate. 2 Washburn R. P. (5 Ed.), p. 650. 
There are many cases in  the books where i t  has been held that if an 
estate is limited to several persons for or during their lives, with re- 
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mainder to the heirs of one of them, that one will take a fee, subject, 
of course, to the life estates of the others. See exhaustive note on the 
rule in Shelley's case to Price v. Gr"ifim, 150 0. C., 523, and other case3 
in  29 L. R. A. (N. S.), 935. Bailes u. Daais, 241 111.;536. The! rule 
is said to "act upon the words of inheritnace, and does not affect 
the rules for determining the quantity of estate conveyed, or the (6) 
number and connectiqn of the owners of the land." 

The very question presented in this case has been decided in other 
jurisdictions. I n  Hess v. Lakin, 7 Ohio S. and C. P. Dec., 300, where 
the grant was to a man and a woman during their natural lives, thei, 
to the woman's hefirs a t  law, i t  was held that the woman took a fee irl 
the whole tract of land, expectant as to one moiety, or subject to that life 
e~ ta te ,  and the Court said: ('It must be conceded the rule appliels only 
when the subsequent limitation is to the heirs of him to whom the pre- 
ceding estate was given, but nowhere has it belen affirmed in  express 
terms, by either a court or a text-writer, that the ancestor must take thc, 
whole of the preceding estate, or, if there1 is more than one preceding 
estate, he must have all of them. There is just as much rason for re- 
quiring him to have all of them when several antecede the remainder, 
a s  there is for requiring him to have the entire preceding estate, when 
only one precedes the1 remainder." 

The rule is learnedly discussed in  that case, and was held to apply to 
a limitation similar to the one in  the William Gardner deed. The two 
cases are strikingly alike in their facts, for in  Hess v. Lakin it was de- 
cided that the wife acquired a fee simple), subject to her husband's life 
estate, and having purchased that estate, she held the entire fee, which 
was, therefore, conveyed by her subsequent deed. The following au- 
thorities are cited in support of the decision: 1 Preston on Estates, 
337-340; Fearne on Remainders, 36; Fuller v. Chamier, L. R., 2 Eq., 
682 ; Bullard v. Goffe, 20 Pick., 252. The Court gives the following ex- 
tract from Wooddeson: ('If the particular estate be to A and B, jointly 
for their lives, remainder to the heirs of the body of B, this will be an 
tstate tail in B, executed in B, so as to make the inheritance not grant- 
able distinct from the particular estate of freehold, by way of remainder. 
but, on the othelr hand, not to sever the jointure, or entitle the wife of 
B to dower." Preston on Estates, 338. This corresponds with what 
is said in Fearne on Remainders, a t  p. 36. The same was de- 
cided in Kepler v. Reeves, 7 Ohio Dec., Reprint 34, in which (7) 
there was a grant to husband and wife for their lives, remainder to 
the heirs of the wife. Judge Avery, delivering the opinion of 'the Court, 
said: "Where eithetr, husband or wife singly, has an estate for life, and 
the subsequent limitation is to the heirs of the two, i t  is widely different 
from where the life estate is in the two, with a limitaion singly to the 
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heirs of one. No person can be supposed to include in himself the 
heirs of himself and some other person, and yet may so far  be sup- 
posed to carry his own heirs in himself during life that a limitation to 
them, where he takes a preceding freehold, will rest in him. That the 
preceding freehold may be taken jointly by himself with others seems, 
according to the authorities, not to make a difference. I t  is laid down that 
the subsequent limitation to the heirs must be confined to those of the 
ancestor who takes a particular estate, but at  the same time that if the 
heirs be confined to those of the pelrsons taking a particular estate, it 
matters not whether the estates of the ancestors be several (so they all 
tnke) or jont, nor whether the remainder over be to the heirs of all 
o r  only of some of such ancestors. Watkins on Descents 162; Fearne. 
36; 1 Prest. Est., 315-320; 2 Prest. Est., 442; 9 Mod., 292; 2 Rep., 61. 
I n  Fuller v. Chamier, I;. R., 2 Eq., 682 ; i t  was held that an estate to A, B, 
and C in equal shares during life, and after their decease unto the 
next lawful heir of A forever, was a limitation within the rnle of 
~qhelley's case and that h took an estate in  fee simple. I n  Bullard 1 ' .  

Gofe, 20 Pick., 252, upon a conveyance to the use of husband and wife 
for their lives, and the life of the survivor, and after their decease to 
the use of EI for life, and after the decease of H to the use of the heirs 
of the wife forever, i t  mas held that a fee simple in the land vested iiL 
the wife, in the case of her surviving her husband and H. This last 
case furnishes a precedent precisely in point, and mill be followed." 
So in  Patterson v. Patterson, Dayt., 28 (cited in  Laning Ohio Cyc, Dig., 
5865)) i t  was held that, "Where title to lands is derived by deed limit- 
ing i t  to a person and her husband during their lives, and to the heirs 
of her body forever, the grantees in the deed take an estate for their 

lives under the rule, and the children take by descent and not by 
( 8 ) purchase, and the husband is entitled to the estate by curtesy, 

and there can be no partition." 
I n  Griflths v. Evan, 5 Beav., 241, a devise of a freehold estate to tes- 

tator's daughter for life and the life of her husband, (and after their 
deaths to the use of the lawful issue of the body of the wife forever, the 
testator empowering and authorizing the daughter, for want of such 
issue, to settle and dispose of the estate as she should think fit by will, 
uas held to create an estate tail in  the daughter, with a power of ap- 
pointment. Under a deed by which lands were conveyed to a man and 
Fis wife during the term of their natural liveis, and to the heirs of 
the wife and her assigns forever, to have and to hold unto the said 
husband and wife during the term of their natural lives, and to tho 
heirs of the wife and their assigns forever, i t  was held that the wife 
took a fee simple. BadgZtzy u. Ilanford, 12 N. J .  L. J., 75. The Court 
said (by Van Syckle, J.) that where the particular estate is granted to 
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two, with a limitation to the heir or heirs of the body of one of them, 
the inheritance is executed in the person to whose heirs i t  is limited. And 
it was further said: "This case, I think, is not excluded from the rule in 
Xhelley's case by the fact that the husband was entitled to the use of 
the property during the joint lives of himself and wife. Washburne v. 
Burns ,  34 N. J .  L. (5 Vr.), 18; Bolles v. T r u s t  Co., 12 C. E. Gr., 308. 
That is an incident of the marriage relation necessarily flowing from 
the unity of husband and wife. Each was, in law, however, seized of 
the entirety, and all the conditions were fulfilled which are necessary 
to bring i t  within the rule in Shelley's case. The particular estate and 
the remainder in her were created by the conveyance from Simpson." 
I t  is the form of the second limitation which determines the applica- 
tion of the rule, and i t  is so held in Crockeit v. Robinson,  46 N.  H., 461. 
Under the rule in Shelley's case, the Court said: "It is not material to 
inquire what the intention of the testator was as to the quantity of 
estate that should vest in the first taker. If the limitation were to 4 
for life, remainder to his heirs in fee simple, without other qualifyin: 
words, the actual intention would undoubtedly be that A should take an 
estate for life only and have no power to dispose of the remain- 
der' in fee, and negative words saying that A should take for ( 9 ) 
life only would add nothing to the clearness of the first words. 
The material inquiry is, What is taken under the second devise? I f  
those who take under the second devise take the same estate that they 
mould take as his heirs or as heirs of his body, the rule applies. How- 
ever clear the intention may be to create an estate in A for life, remain- 
der to his heirs, so that the estate shall go to those persons who are the 
heirs of A, and descend to his heritable blood in line of decent, the 
policy of the law, which established the rule in Shelley's case, did not 
allow such a limitation. By that rule no person was permitted to raise 
in another an estate of inheritance, and at the same time make the 
heirs of that person purchasers. 6 Cruise, 325, 326, 328; Fearne on 
Con. Rem., 196; Hargrave's Tracts, 551; 4 Kent, 208, 214; D e n n  v. 
Puckey ,  5 T. R., 299, 303; Richardson u. Wheat land ,  7 Met., 172." 
This passage was cited with approval in Nichols  v. Gladdem,.ll7 N .  C., 
502, in which the Court said that, "The material inquiry is, What is 
taken under the second devisel?" 

As H. C. Gardner survived his wife, the limitation is the same, in 
legal effect, as if i t  had been to his wife for life, then to him for life, 
and ultimately to the heirs of his wife. She acquired a fee simple, 
subject to his life estate, and as he joined with her in the deeld to R. R. 
Cotten, the entire estate in fee passed to the latter. Wooddeson, 205. 
The judgment of the court was, therefore, erroneous. 

Reversed. 
7 
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CLINTON-DUNN TELEPHONE COMPANY v. CAROLINA 
TELEPHONE AND TELBGRAPH COMPANY. 

I (Filed 17 April, 1912.) 

1. Public-service Corporations-Telephone Companies-Discriminative Rates. 
A telephone company, acting under a quasi-public franchise, is a public- 

service corporation, and as  such is subject to public regulation and reason- 
able control, and is required to afford its service a t  uniform and reasonable 
rates and without discrimination among its subscribers and patrons for 
like service under the same or substantially similar conditions. 

2. Same-Contracts-Breach-Physical Connection-Rights of Public. 
In  the absence of constitutional or statutory requirement, the obligation 

of a public-service corporation to afford service a t  reasonable rates, with- 
out discrimination, to those who pay the charges and abide by the reason- 
able regulations of the company, does not extend to the enforcement of one 
company to make physical connection with another; but after this physical 
connection has been voluntarily made, under a fair and workable arrange- 
ment and guaranteed by contract between the companies, and the continu- 
ous line has come to be patronized and established as  a great public 
convenience, such contract shall not, in breach of the agreement, be severed 
by one of the parties. 

3. Public-service Corporations-Telephone Companies - Contracts-Vendor 
and Vendee-Knowledge, Expressed or Implied. 

A purchaser of a telephone company under contract with another to 
render certain services to the subscribers of the latter a t  a stipulated 
price, the contract covenanting to that  effect for the successors and as- 
signs of each of the contracting parties, cannot, after taking over the 
property and entering on the enjoyment of the rights and privileges con- 
ferred, be allowed to repudiate its obligations and its burdens, when i t  has 
purchased with full knowledge of the existence of the contract, or of facts 
sufficient to put i t  upon inquiry leading to knowledge. 

4. Public-service Corporations-Contracts-Rates - Discrimination - Rights 
of Public-Performance of Duties. 

Public-service corporations, being required to render their service a t  
uniform and reasonable rates and without discrimination, a r e ' n o t  al- 
lowed to enter, or continue, in  the  performance of a contract which dis- 
criminates among their patrons or which renders them unable to  perform 
the duties imposed upon them by reason of their charter. 

5. Same-Reasonable Rates-Modification of Contract-Issues. 
Two public-service telephone companies having entered into a contract 

specifying certain services, a t  a fixed rental or toll o r  charge, to be per- 
formed by each to the subscribers of the other, and having made a physi- 
cal connection of the two systems and lived up to the contract for a period 
of years, one of them sold to another corporation which sought to put 
a n  end to the contract upon the ground that it  was discriminative among 
i ts  subscribers, and that the charges for the services to be performed 
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under the contract were insufficient: Held,  the contract was binding be- 
tween the parties, but should be annulled, on account of the rights of the 
public therein, as to which an issue should be submitted, to the extent that  
they are  discriminative among patrons receiving like service under like 
conditions, or if i t  is so unreasonable and burdensome as to render a party 
unable to perform properly the duties under its charter, the parties should 
be allowed to continue the service under such reasonable rates as they 
may further agree upon, or which may be sanctioned and approved by 
the Corporation Commission. 

6. Mandamus-Mandatory Injunction-Equity-Courts-Practice. 
I n  this State, where both legal and equitable jurisdiction is vested in  

the same court, there is very little difference in  its practical results be- 
tween proceedings in  mandamus and by mandatory injunction, the former 
being permissible when the action is to enforce performance of duties 
existent for the beenfit of the public, and the latter being confined usually 
to causes of a n  equitable nature, and in enforcement of rights which solely 
concern individuals. 

7. Public-service Corporations-Contracts-Rights of Parties-Scope of In-  
quiry. 

I n  this action to annul a contract made between two public-service 
telephone companies by a vendee of one of the parties, i t  is Held,  if i t  is 
found in the lower court that the public rights are  not affected, physical 
connection between the two systems having been made and service con- 
tinuously rendered thereunder, the mere fact that, as between the indi- 
viduals concerned, the contract may operate unequally would not justify 
or permit that the contract in  that  respect be avoided; and further, that, 
as  affecting the rights of the parties, i t  be ascertained and determined 
whether one of them has extended the privileges conferred to persons or 
telephone systems not embraced in the agreement. 

BROWN, J., did not sit. 

APPEAL f r o m  SAMPSON, f r o m  order  rendered b y  Peebles ,  J., a t  cham- 
bers. 

Act ion t o  compel defendant company to restore telephone connection 
of plaintiff company with t h e  local exchange of defendant company i n  
Dunn,  N. C., a n d  supply service i n  t h a t  town f o r  plaintiff and  . 
subscribers, pursuan t  to  a contract set f o r t h  a n d  described i n  (12)  
t h e  complaint.  T h e  cause was heard  on a ru le  to  show cause, 
obtained i n  t e r m  a n d  returnable before Peebles ,  J., holding t h e  courts 
of t h e  S i x t h  District,  at Wilmington, N. C., on  3 June ,  1911, a n d  on 
affidavits a n d  proofs offered it was  adjudgeld that ,  on plaintiff's enter-  
i n g  in to  a justified bond i n  t h e  sum of $1,000, conditioned to p a y  al l  
costs a n d  damages ar is ing by  reason of t h e  order, i n  case same should 
be set aside, t h a t  t h e  connection be  restoreld a s  prayed f o r  and  t h e  
services rendered f ree  of charge to  plaintiff a n d  i t s  subscribers, accord- 

9 
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ing to the ternis of the' contract referred to. Both parties having con- 
sented that the hearing could be continued and issue determined outside 
of Wilmington, the judgment was signed and entered at  Beaufort, N. C., 
on 5 July, 1911, and defendant, having duly excepted, appealed to 
$upreme Court. 

Paison & Wright for plainti f .  
J .  C .  Clilford and  G. M .  2'. Fountain f o ?  clefendmat. 

HOKE, J., after stating the case: On the hearing it was made to 
rppear that, in  1901, E. F. Young and wife owned and operated, for 
charge, a local telephone system in the town of Dunn, N. C., and plain- 
tiff, a corporation acting under a quasi-public franchise, owned and 
cperated a like system in  the town of Clinton, N. C., and was extend- 
ing its line towards Dunn. That on 15 February of that year the said 
Young and wife entered into a contract with plaintiff, in considera 
tion of $10 and that plaintiff company would pay for two-thirds of the 
poles from the corporate line of Dunn to the local exchange in  the town 
and of mutual stipulations in the agreement whereby the said plaintiff 
company could physically connect its system with the local exchange in 
Dunn and the patrons of the Dunn system, for a single charge of 25 
cents, could send messages to Clinton and have service for local de- 
livery, in that town, 1%-ithout further charge, and plaintiff and its sub- 
scribers should have like privilege and service in  reference to local 
delirery in Dunn. The agreement stipulated further : "That the parties 
$hall quietly enjoy the same and that this contract shall remain in 

full force and effect from and after the signing and sealil~g of 
(1.3) the same, and the successors and assigns of each shall forever 

quietly enjoy the privileges granted by the contract; that the toll 
fees of each shall be 25 cents from exchange to exchange and that local 
messages shall be settled and established by each so that the fees 
charged shall not exceed 25 cents. . . . That this contract shall not 
be revoked or changed without the consent and the same mutually agreed 
to by each, their successors and assigns. I11 testimony whereof," etc. 
That the physical connection was then made, the parties entered into the 
enjoyment and exercise of the privileges conferred by the contract and 
continued therein until October, 1901, when Young and wife sold and 
conveyed their system and all rights, etc., held by them to defendani 
company, a corporation acting also under a quasi-public franchise and 
owning and operating an extended system of telephone lines in  the eastern 
part of the State; that the purchaser entered into the exercise of the 
rights conferred by the contract with plaintiff, and physical connection 
being continued, and stipulated service afforded by each until February, 

10 
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1910, when defendant, having as stated, acquired the plants of various 
companies in  the eastern part of the State and claiming to have s p e n t .  
large sums of money in  improving these lines, giving them better equip- 
ment and affording a higher order of service, wrote plaintiff company, 
saying that the contract was not considered as binding on defendant; 
that i t  had not been made by the company; that i t  was unfair in its 
cbligations and burdelns and discriminative in its terms and operation. 
The letter stated, further, that the rights conferred had been abused 
on the part of plaintiff company, by extending the privileges granted to 
other lines and systems not included in the agreement, and contained 
formal notice that, unless within thirty days plaintiff entered into a 
eontract agreeing to pay $72 per annum for service in Dunn to plaintiff 
and its subscribers and $72 additional per annum for each additional 
system exercising the priveleges of the contract, and by plaintiff's per- 
mit or procurement, the connection with plaintiff company would be 
discontinued. That this demand not having been complied with, de- 
fendant se~velred the connection with plaintiff's system, depriving c la in- 
tiff and its subscribers and patrons of all service and telephone 
connection with Dunn and its inhabitants or any possibility of (14) 
procuring the same except on defendant's terms. 

On these, the facts chiefly relevant to the inquiry, we think the court 
below correctly ruled that plaintiff was entitled to have the connection 
restored and service afforded, but that the order should be modified or 
80 interpreted that the rate at which this service shall be mndered must 
be made to depend upon further findings of fact to be had and made 
in the cause. 

It is very generally recognized that a telephone company, acting un- 
der a quasi-public franchise, is properly classified among the public-' 
service corporations, and as such is subject to public regulation and 
reasonable control and is required to afford its service at uniform and 
reasonable rates and without discrimination among its subscribers and 
patrons for like service under the same or substantially similar con- 
ditions. Godwin v. Telephone Co., 136 N .  C., 258; Leave11 v. Telegraph 
Co., 116 N.  C., 211; Horner v: Electric Co., 153 N. C., 535; Griflin v. 
Water Co., 122 N.  C., 206; Telegraph Co. v. Telegraph Co., 61 Vt., 
241 ; Telephone Co v. Telegraph Co., 66 Md., 399 ; Yancey v. Telephone 
Co., 81 Ark., 486; Telegraph Co. v. Kelly, 160 Fed., 316. 

I n  the absence of constitutional or statutory requirement, this obliga- 
tion to afford service at reasonable rates and without discrimination to 
all who will "pay the charges and abide by the refasonable regulations 
of the company" does not as a rule extend to making physical connec- 
tion with the company's lines, but there is high authority for the 
tion that, when such physical connection has been voluntarily made, 

11 
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under a fair and workable arrangement and guaranteed by contract, 
and the continuous line has come to be patronized and established as a 
great public convenience, such connection shall not, in breach of the 
agreement, be severed by one of the parties. In that case the public is 
held to have such an interest in the arrangement that its rights must 
receive due consideration. This position finds approval in 8. v. Cudwal-  
Zacler, 172 Ind., 619-636 and is stated in the elaborate and learned 
opinion of ,Chief Juslice Xyers as follows: "Such physical connectioli 

cannot be required as of right, but if such connection is volun- 
(15) tarily made by contract, as is here alleged to be the case, so that 

the public acquires an interest in its continuance, the act of tha 
parties in making such connection is equivalent to a declaration of n 
purpose to waive the primary right of independence, and it iniposes upon 
the property such a public status that i t  niay not be disregarded," cit- 
ing Malzan v. Telephone Co., 132 Nich., 242; and the reasons upon 
mhich'it is in part made to rest are referred to in the same opinion as 
fc l lom: "Where private property is by the consent of the' owner in- 
vested with a public interest or privilege for the benefit of the public, 
the owner can no longer deal with i t  as private property only, but must 
llold it subject to the rights of the public in the exercise of that public 
interest or privilege conferred for their benefit." Allnut v. Ingliz 
(181C), 12 East, 527. The doctrine of this early case is the acknowl- 
edged law. I t  is stated somewhat differently in U u n n  v. I11 (1876)) 9 4  
TJ. S., 113, 24 L. Ed., 77, where i t  is said: "Property does become 
clothed with a public interest when used in a manner to make it of 
lwblic consequence and affects the community a t  large. When, there- 
fore, one devotes his property to a use in which the public has an in- 
terest, he, in effect, grants to the public an interest in that use, and 
must submit to be controlled by the public for the common good, to . 
the extent of the interest he has thus created. He  may withdraw his 
grant by discontinuing the use; but so long as he maintains the use he 
must submit to the control." See, also, Telephone Co. v.  Telephow 
%o., 118 Ky., 277; 37 Cyc., pp. 1621-1658. 

While we hold, therefore, that the physical connection of these line? 
shculd be continued, it does not necessarily follow that the service shal! 
be rendered at the rate originally fixed upon. So far as these parties arc: 
individually concerned, these original rates should bind. I t  is true that 
defendant company was not one of the original contracting parties, but 
the contract provides that it shall extend to the successors and assigns 
of each, and-defendant company, with full knowledge of its existence 
or of facts that should hare put i t  upon inquiry leading to knowledge. 

took over the property, entered on the enjoyment of the rights 
/ 16 ) and privileges conferred, and may not be allowed as individual4 
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to repudiate its obligations and its burdens. Mahan v. Telephone Go., 
132 Mich., 242. But here, too, the rights of the public must, on authority 
and principle, be allowed to affect the question. As heretofore stated, 
these public-service corporations are required to render their service 
a t  uniform and reasonable rates and without discrimination, and 
they are not allowed to enter on or continue in  the performance of 
a contract which discriminates among their patrons or which renders 
them unable to afford the same or perform the duties imposed upon 
them by reason of their charter. Gri f in  v. Water  Go., supra; Gibbs v. 
Gas Co., 130 U. S., 396; We.sterm Ulziion vl. American Union, 65 Ga., 
160; Thonipson on Corporations, sec. 2792, and authorities cited. 

I n  the case of Gibbs v. Gas Co. the position is stated as follows: 
"Courts decline to enforce contracts which impose a restraint, though 
only partial, upon business of such charactelr that restraint to any 
extent will be prejudicial to the public interest. But where the public 
welfare is not involved and the restraint upon one party is not greater 
than protection to the other party requires, a contract in  restraint of 
trade may be sustained. A corporation cannot disable itself by con. 
tract from the performance of public duties which it has undelrtaken, 
and thereby make public accommodation or convenience subservient to 
its private interests." 

And applying the principle; if, under conditions developed in the 
relasonable and orderly exercise and performance of defendant's duties, 
under its charter, the rates agreed upon between these contracting par- 
ties are of a character that discriminate among defendant's patrons 
receiving like service under like conditions, or i t  is so unreasonable' and 
Lnrdensome as to render defendant company unable to perform properly 
the duties incumbent under its charter, the agreement, to that extent, 
must be annulled and the parties allowed to continue the service under 
such resasonable rates as they may further agree upon, or which may be 

, sanctioned and approved by the supervising agencies established by law 
for the purpose. Revisal, 1905, sec. 1986 et seq. 

I n  regard to the form of remedy available where, as in this ( 17 ) 
State, the same court is vested with both legal and equitable 
jurisdiction, the're is very little difference in  its practical results be- 
tween proce'edings in  mandamus and by mandatory injunction, the 
former being permissible when the action is to enforce performance of 
duties existent for the benefit of the public, and the latter being con- 
fined nsually to causes of an equitable nature and in the enforcement 
of rights which sqlely concern individuals. High on Injunctions (4 
Ed.), sec. 2. Owing to the public interests involveld, in controversim 
of this character, i t  is generally helld that mandamus may be properly 
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resorted to. Godwin  v. Telephone Co., supra; Commercial Union  z.. 
il'elephone Co., supra;  U a h a n  v. Telephone Go., 132 Md., 242; Y a n c e y  
v. Telephone Co., 81 Ark., 486. 

We are not inadvertent to Solomon v. Xe'werage Go., 142 N.  C., 439. 
This mas a case in  which the rights of individual litigants were alone 
involaed and where, in a well-considered opinion by Associate Justice 
con no^, specific performance of the contract, a t  a specified rate, was 
refused, on the ground that the contract in question was indefinite as to 
time, and in that respect also, was unilateral in  its obligation. Thc 
rights growing out of the contract as affected by the public interests 
was referled to, but no t  considered or determined. The order, direct- 
ing that physical connection mith defendant's exchange be restored and 
service continued, is affirmed, and the cause is remanded for further 
findings of facts and determination thereon by the court; whether the 
contract, at  the stipulated rate, is discriminative among patrons re- 
ceiving like service under like conditions or whether it is so unfair 
and burdensome as to render defendant conipany unable to perform 
properly the duties incunibent under its character to afford the gen- 
eral public telephone seruice at  uniform and reasonable rates, an issue 
to be decided on conditions affecting the public interests, for, if these 
interests may be properly conserx-ed, the fact that, as between the 
individuals concerned, the contract rate may operate unequally, would 
not justify or permit that the contract in that respect be avoided. I? 
will be also ascertained arid determined whethe~r plaintiff has extended 

the privileges conferred by the contract to persons or telephone 
(18) systems not embraced within the agreement. The judgment 

mill be modified, in accordance mith this opinion, and is other- 
wise affirmed. 

Nodified and affirmed. 
BROWN, J., did not sit. 

Ci ted:  Woodley  v. Telephone go., 163 N .  C., 286. 

JOHN W. WEAVER ET AL. V. P. C. WEAVER. 

(Filed 17 April, 1912.) 

1. Deeds and Conveyances-Time of Deliuery-Control of Grantor. 
I n  order to make a valid delivery of a deed the grahtor must part with 

the possession of the deed, with all power or control over it at the time 
of delivery. 

14 
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2. Same-Hnstmctions to Deliver. 
A deed made by a father to a son, reserving a life estate, and given to 

another for safe keeping, with the understanding that the grantor retained 
control over it, with power of cancellation, Held not to be a valid delivery, 
though the grantor may have instructed the delivery to be made after his 
death if he had not taken it  up or canceled it. 

3. Deeds and Conveyances-Time of Delivery-Control of Grantor-Posses- 
sion by Grantee-Presumptions-Evidence. 

The presumption of a valid delivery of a deed, reserving a life estate, 
from the possession in the hands of a third person for the benefit of the 
grantee, is rebutted by showing that  the grantor had retained control over 
it during his lifetime, with the right of cancellation. 

APPEAL by defendant from Justice, J., at January Special Tern1 of 
ROWAN. 

T .  F. Kluttz and Whitehead Iiluttz for plaintifs. 
P. 8. Carlton and R. Lee Wright for defendants. 

CL.IRK, C .  J. This is an action to set aside a deed from Henry 
Wearer to the defendant Peter C. Weaver. The only question before 
the Court is whether there was in law a delivery of the deed uncondi- 
tionally in escrow, for t l ~ e  benefit of the defendant P. C. Weaver. 

The evidence, briefly stated, is as follows: ( 19 > 
Deaton, witness for the plaintiff, testified that Henry Weaver 
told him he wanted to make a deed to Peter Wearer but wanted i t  fixed 
so that he (Henry Weal-er) could have it during his lifetime; 'Squire 
Linn had told him that he could have the deed so fixed that he could 
bold the land during his lifetime; the decd mas drawn with this reser- 
ration of a life interest; nothing mas said to him by Henry Wearer, 
then or at any other time, about g i ~ i n g  the deed to Peter Weaver; that 
he never delivered it to him or any one else; that i t  remained in wit- 
ness's safe until Henry Weaver died; that he did not turn it over to 
'Squire Linn, and only knew that i t  was out of his safe after Henry'- 
death and had been turned over to Peter, by his telling him so; thew 
$1 as no consideration expressed in  the deed. 

Linn, witness for defendant, testified that Henry Wearer told him 
Le wanted a lifetime right reserved, and to leave the papers with him; 
he said in case anything should happen and his son should not treat 
him with the respect he ought to h a ~ e ,  that he mould take his deed up ;  
he did not say he would tear i t  up, but that mas about what he meant; 
that he told him to put the deed in  Deaton's safe; that after Henrv 
Weaver's death the witness got the deed out of Deaton's safe and sent it 
for registration, at  the request of Peter; that he did this because Henry 
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Weaver had left i t  in his possession; that if Henry had called for it, 
he would have given it up to him; that Henry told him that if Peter 
did not treat him right, that he would come and take it up ;  that he 
wanted to keep his thumb on it and did not want to give his right 
away; that the land was to go to Peter, if Peter treated him right; Peter 
was to conie in possession after Henry's death if the contract was car- 
lied out; in other words, if he did not call for i t  during his lifetime. 
the land was to be Peter's at his death; Henry said I should give 
it to Peter; this deed conveyed all the lend Henry Weaver had. Pete1 
was living with his father at the time of his death; all other children 
had married and nioved off. 

M. C. Leazer, witness for defendant, testified that Henry Weaver, in 
December, 1909, said he was going to make a deed to Peter; that Peter 
was to take care of him. H e  said he got Mr. Linn and Mr. Deaton to 

help fix deed up ;  that he left deed in hardware safe until called 
(20) for;  that Peter was to have the land at his death, that Peter 

was to have the deed for taking care of him; Peter was good to him 
and took care of him and was living with him at his death. 

Peter Weaver, the defendant, testified that he lived with his father, 
Henry Weaver, all his life; that last year he denlanded and got from 
the administrator one-half of the crops; but before that he got one- 
third. 

The court instructed the jury that "if the deed was left with 'Squire 
L h n ,  and the testator retained control over it, and instructed Linn to 
hold it for him, unless he called for it, and that he retained the right 
to call for i t  and destroy i t  if he desired, then the teatator still re- 
tained control of i t  until his death, and if such was the state of facts, 
there mas no delivery in law." H e  further charged the jury that "if 
they found that Henry Weaver absolutely parted with the deed when 
he delivered i t  to Deaton and 'Squire Linn, and did not retain any con- 
trol over it, and i t  was to be delivered to Peter at his death, that would 
be a good delivery," and they would so answer the issue. The court 
also charged: "If a deed has been simply found in the possession of 
other parties, duly executed, the law would presume the delivery; but 
xhen the facts shown are that the1 grantor retained control and power 
to recall the deed, that would not be a delivery, and the deed being 
found in the hands of a third party under such circumstances would 
create no presumption of delivery. That a deed is not considered exe- 
cuted when the maker has not gone so far  with the execution that he 
cannot recall or control it, and if the jury should find from the greater 
\]-eight of the evidence that Henry could control and recall said deed, 
there was no delivery; that a deed is only operative from the time of 
actual delivery, and if the jury should find the said deed was nevel. 
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delivered to said Peter C. Weaver by Henry Weaver, or any one U ~ ~ P L  

his direction, then the deed is void, of no effect, and passed no title to 
said Peter." 

The court also instructed the jury that "if they found that the paper- 
writing was delivered to Linn and Deaton with the right on the part of 
Henry Weaver to recall it, and that he retained control of it, but with 
instructions that if he did not recall it, it was to be deli~ered to 
Peter at  his death, and it was so delivered, still that would not ( 21 ) 
make the delivery by Henry Weaver complete." 

The abore mas duly excepted to, but we find no error. I n  T a r l t o n  I;. 

(Yrriggs, 131 N.  C., 216, i t  is held "There must be an intention of the 
grantor to pass the deed from his possession and beyond his control, 
and he must actually do so, with the intent that i t  shall be taken by 
grantee or sonie one for him. Both the intent and the act are neces- 
sary to the valid delivery. Whether such existed is a question of fact 
to be found by the jury. But if the grantor did not intend to pas3 
tho deed beyond his possession and control, so that he would have no 
right to recall it, and did not do so, then there would be no delivery 
in law. . . . Our conclusion is that there is no delivery of a deed 
when the maker has not gone so far  with its execution that he cannot 
recall or control it." 

To the same effect is B o n d  v. W i l s o n ,  129 AT. C., 326; Robbins  v.  
Rascoe, 120 N. C., 80. I n  the recent case of Gaylord I;. Gaylord,  160 
N. C., 232 et sey., this Court in an elaborate opinion, reviewing the 
authorities in  this and other States, cites with approval from Por ter  v. 
Woodhouse ,  59 Conn., 569 : "The delivery of a deed implies the parting 
with the possession and a surrender of authority over it by the grantor 
at the time, either absolutely or conditionally. But it is essential, char- 
acteristic, and an indispensable feature of its delivery, whethelr abso- 
lutely or conditionally, that there must be a parting with the possession 
of the deed, and with all power and control oaer it, by the grantor for 
the benefit of the grantee, at  the time of delivery." This case also cites 
with approval T a r l f o n  v. Griggs, and other earlier cases. To same 
effect 9 A. 85 E. (2 Ed.), 155-157, and cases cited. There are nunierous 
decisions in other States to same effect, but it is useless to add to what 
is so clearly stated in our own authorities. 

The court left the defendant nothing to coniplain of when he told the 
jury as follows, which is a clear statement of the law: "If you find that 
Henry Weaver retained the control of it (the deed), and retained 
the right to go there and get it and destroy it, if he desired to do 
so during his lifetime, that would not be delivery of it, and you (22)  
will answer the third issue 'No.' " 
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"If you find that Henry Weaver absolutely parted with the deed when 
he delivered i t  to Nr .  Deaton or 'Squire Linn, and did not retain any 
control over it, and i t  mas to be delivered to Peter at  his death, that 
would be a good delivery, and you will answer the third issue 'Yes.' " 

Indeed, the question is fully discused and settled in Fortune v. Hunt,  
149 N.  C., 358, where the Court held: "The execution and delivery of 
a deed by the maker to a third person must be accompanied by an un- 
qualified instruction to deliver, to make such delivery effectual; and 
when the testimony of the subscribing and only witness tends but to 
show that the maker signed the deed, and gave it to a third person v i th  
instruction to deliver it to the proper person if he never called for it, 
and that it mas not delivered to the grantee in the lifetime of the maker, 
the presumption of delivery from the unexplained possession of the 
grantee and its registration is rebutted. When the maker of a deed gives 
it to a third person to deliver, but qualifies his instructions so as to retain 
control over it, and dies while this condition exists, in  lam his death 
revokes the authorty thus given; otherwise when the delivery is complete 
in grantor's lifetime, for then it relates back to the time of its delivery 
to the third person." 

No error. , 

Cited: Bzcchanan v. Clark, 164 N.  C., 69; Huddleston v. Hardy, ib., 
212; Trust Co. v. Sterchie, 169 N. C., 22. 

C. P. HARMON v. FERGUSON CONTRACTING COMPANY ET AL. 

(Filed 17 April, 1912.)  

3. Contracts - Independent Contractor - Blaster and Servant - Respondeat 
Superior. 

The employer is not liable for the negligence of his independent con- 
tractor unless the work contracted to be done is so inherently dangerous 
that it could not be let out to another without incurring liability for his 
negligence. 

2. Same-Duty of Blaster-Safe Appliances-Safe Place to Work-Super- 
vision. 

When the relation of independent contractor has not been established 
both the employer and contractor are liable to an employee of the latter 
for an injury caused to him by the negligence of another e~mployee of 
the contractor in doing the work contracted to be done, o r  by defective 
machinery or appliances furnished by the contractor, which defect 
the exercise of ordinary care by him would have removed. 
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3. Contracts-Independent Contractor-Supervision-Direction-Mas2er and 
Servant-Respondeat Superior. 

When a railroad company contracts with another for the construction 
of its roadbed, and reserves, under the contract, control and direction 
over the work through.its engineer, with the power of discharging any 
foreman or employee "who is  unskillful or remiss in  the performance 
of the work," the material, etc., to be furnished under the direction of 
the railroad company's engineer, the relation of independent contractor 
is not established, and the rule of respondeat superior applies. 

4. Master and Servant-Safe Appliances-Patent Defects-Pellow-servant- 
Negligence-Evidence. 

The plaintiff was employed by the defendant in  the construction of a 
railroad bed, and there was evidence tending to show that  he was in- 
jured by the breaking of a rope, patently defective, and used in operat- 
ing a pile driver with power furnished by a steam engine, and by the im- 
vroper operation of the pile driver by another employee: Held, that the 
evidence was sufficient, upon the issue of defendant's negligence, to be 
submitted to the jury, and the rule of the fellow-servant does not apply. 
Revisal, sec. 2647. 

5. Master and Servant-Duty of Naster-Delegation of Dnty-Negligence- 
Respondeat Superior. 

I t  is the primary duty of the master, for which he cannot escape 
liability by delegating it  to another, to exercise ordinary care in  supply- 
ing his servant with reasonably safe tools and imple,ments and a reason- 
ably safe place i n  which to perform his  work, and, also, to make such 
reasonable inspection as a man of ordinary prudence would make under 
similar conditions and circumstances. 

6. Instructions-Verdict Directing-Phases of Evidence-Appeal and Error. 
A request for special instruction which asks that the court direct an 

answer to an issue in a certain way in the event of certain findings of 
the jury, is  properly refused, if i t  leaves out of consideration certain 
phases of the evidence which have a material bearing upon the issue. 

7. Appeal and Error-Xatters of Law-Superior Court-TerdicdTVeight of 
Evidence. 

The trial court alone has the power to set aside a verdict if rendered 
against the weight of the evidence, the province of this Court being con- 
fined to the correction of errors of law committed on the trial. 

APPEAL f r o m  Daniels, J., a t  No-vember Term, 1911, of DAVID- (24) 
SON. 

T h i s  action was  brought  t o  recover damages f o r  in jur ies  t o  t h e  plain- 
tiff, alleged to have  been caused by the  negligence of t h e  defendants, 
while he  was  i n  their  employ a t  Whitney, N. C. Plaintiff complained as  
follows : 

1. T h e  plaintiff,  a t  t h e  t ime  of t h e  injur ies  hereinafter  set ou t  a n d  a t  
t h e  t i m e  of t h e  inst i tut ion of this action, was a resident of t h e  S t a t e  of 
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Xorth Carolina, and the defendant the Eerguson Contracting Company 
was a corporation and was doing business, at the time, near the town of 
Whitney, N. C., and the defendant the Winston-Salem Southbound 
Railway Conipany is a corporation organized and doing business under 
the laws of this State, being engaged, at the time of the injury to 
plaintiff hereinafter described, through its codefendant, the Ferguson 
Contracting Company, in the construction of its roadbed. near the said 
town of Whitney. 

2. That on or about the 6th day of June, 1910, while in the employ- 
ment of the Ferguson Contracting Company near the town of Whitney, 
the plaintiff m7as injured under the following circumstances: Plaintiff, 
with a force of hands, was excavating on the south side of a hollow, for 
the purpose of putting in pedestals, preparatory to the erection of tres- 
tles for a bridge at Harper's Fill trestle in Stanly County, and that one 
Dobbin was, with a force of hands, in charge of a pile driver, and at 
mork for the same company on the other side of the hollow, about three 
hundred feet away; that the pile driver was operated by means of two 

ropes, one a manila rope and the other a mire rope; that about the 
125) hour of 9 a. m, one of the ropes broke while the pile driver was 

being lifted by the engine, and flew with great force and wrapped 
itself around the plaintiff's neck, jerking him into a pit some fifteen feet 
deep and severely injuring his back, right shoulder, and left hip, and 
permanently disabling him; a t  the time of the injury the plaintiff was 
standing some five or ten feet from the line of the rope, on a mixing 
board at work. 

3. That the plaintiff's injuries were caused by the carelessness and 
negligence of the said Dobbin, manager of the pile driver of the defend- 
ant Ferguson Contracting Company, in that the rope or cable which 
broke was defective, some of the strands being worn or broken, and 
further by his carelessness and negligence in that the pulley over which 
the said rope runs was not high enough to raise the pile driver, and 

. said pile driver and frame oTer which the rope ran and on wliich the 
pulley was located, being too near on a level, producing too great a 
strain on the rope and causing it to break. 

4. That the said injuries of the plaintiff were brought about by the 
carelessness and negligence of the defendant the Winston-Salem South- 
bound Railway Company, in that i t  failed to keep supervision of the 
dangerous work being done by Dobbin, and in employing incompetent 
and unskillful servants and agents to operate the pile driver, and in 
allowing the said servants and agents to use defective and dangerous 
machinery and apparatus in pursuit of their mork, which brought about 
injuries to the plaintiff, as above set out, and for wliich both the defend- 
ants are liable as joint tort feasors. That prior to his injuries plaintiff 
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was a skillful and experienced workman, commanding high wages, and 
earned a salary of from $100 to $200 per month, but since said injuries 
the plaintiff has been unable and unfit for active work and suffers great 
mental and bodily pain at  all times, to his permanent damage in the 
sum of $25,000. 

The defendants filed separate answers, denying the alleged negligence 
and averring that the pile driver and two ropes were in good condition 
and had been properly inspected. They pleaded specially that defendant 
had been duly warned by Dobbin that they were about to pull on 
the ropes for the purpose of lifting the pile driver, and to moue (26) 
out of the way of danger, as the ropes might break under the 
heavy strain put upon them, which plaintiff failed to do, in his own 
wrong, and was injured. There was evidence to support the allegations 
of the respective parties. 

There was a verdict for the plaintiff, and the defendants appealed. 

E. E. Raper  a d  McCrary & l l lcCrary for p l a i n t i f .  
P. C.  Robbins, Phi l l ips  & Bower, and Watson ,  Burton & f atson for 

R a i l w a y  Company .  
Morrison & X c L e a n  for Ferguson Contracting Company .  

WALKER, J. I t  seeins to us that the charge explained the law and the 
evidence to the jury as clearly as it could be done. One of the main 
issues between the parties related to the character in which the construc- 
tion company was doing the work for the railway company, the other to 
the question of negligence. I f  the construction company was an inde- 
pendent contractor, the other company was not liable for its negligence, 
unless the work was so inherently dangerous that it could not be let out 
to another without incurring responsibility for his negligence. We need 
not discuss this aspect of the case, as we do not think the construction 
company was an independent contractor, but a servant of its codefend- 
ant, the railway company, and, therefore, the latter is liable for its 
negligence or that of its employees. 

The rule as to fellow-servants does not apply. Fell's Revisal, sec. 
2647 and note. I f  the injury to the plaintiff was caused by the negli- 
gence of the servant, Dobbin, or by reason of defective machinery or 
appliances, which defect the exercise of ordinary care would  ha^-e re- 
moved, the defendants are liable : the railway company because the other 
company was its servant, and the construction company because it had 
undertaken to do the work and employed Dobbin, as its servant, to assist 
in  doing it. I n  several respects the contract between the railway com- 
pany and the construction company plainly reserves control and direc- 
tion over the work, through its engineer, with the power of discharg- 
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(27) ing any foreman or employee "who is unskilled or ren~iss in 
the performance of his work," and i t  is provided that a certain 

part of the work, when ordered to be done by the engineer in charge and 
representing the railway company, shall be performed and the material 
therefor furnished "under and according to his direction." The general 
scope and purpose of the contract indicates an  intention and undcr- 
standing that the railway company should not be considered as having 
parted with its authority and supervision over the work. 

The court, in this case, submitted the question to the jury and required 
them to find, under the evidence, whether or not the construction com- 
pany was an independent contractor, giving the jury correct instructions 
as to what was necessary to constitute one an independent contractoy. 
This matter mas fully considered in Denny v. Burlington, 155 N. C., 33 ; 
Thomas v. Lumber Co., 163 N.  C., 351, and Johnson v. R. R., 157 N. C., 
382, where the cases are collected. 

Generally stated, an independent contractor is one who, in the exer- 
cise of an independent employment, contracts to do a piece of work ac- 
cording to his own' methods, without being subject to his eniployer's 
control, except as to the results of the work, and this we understand to 
have been substantially the definition given by the court to the jury. 
Another very terse definition we find in Smith v. Simmons, 103 Pa., 32 : 
"Where one who contracts to perform a lawful service for another is 
independent of his employer in all that pertains to the execution of the 
work, and is subordinate only in effecting a result in accordance with the 
employer's design, he is an independent contractor, and in such case 
the contractor alone and not the employer is liable for damages caused 
by the contractor's negligence in the execution of the work." And in 
26 Cyc., 970, will be found the following statement of the rule: "One 
who contracts to do a specific piece of work, furnishing his own assist- 
ants, and executing the work either entirely in accordance with his own 
ideas or in accordance with a plan previously given to him by the person 
for whom the work is done, without being subject to the orders of the 

latter in  respect to the details of the work, is an independent cow 
( 28 ) tractor and not a servant." I n  Beak v. Fiber Co., 154 N.  C., 147, 

Szcstice Hoke said: "If the proprietor retains for himself or for 
his agent (e. g., architect and superintendent) a general control over the 
work, not only with reference to results, but also with reference to 
methods of procedure, then the contractor is deemed the mere agent or 
servant of the proprietor, and the rule of respoadeat superior operates 
to make the proprietor liable for his wrongful acts or those of his ser- 
vants, whether the proprietor directly interfered with the work and 
authorized and commanded the doing of such acts or not. I t  is not 
necessary, in such a case, that the employer should actually guide and 
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control the contractor. I t  is enough that the contract vests him with 
the right of guidance and control." Read and construed in the light of 
the authorities, the contract in this case does not establish that inde- 
pendence of service in the construction company which-is required to 
exonerate the railway company from liability for its negligence, and the 
ruIe of rsepondeat superior applies. 

Upon the question of negligence, there was evidence to show that the 
rope was defective and insufficient. I t  is a primary duty of the master 
to exercise ordinary care in supplying his servant with reasonably safe 
tools and implements and a reasonably safe place in which to perform 
his work, and he cannot escape responsibility for the proper discharge 
of this duty by selecting some one else to perform it. H e  must see that 
his duty is performed, and i t  not being delegable, he cannot shift the 
obligation to another. Reid v. Bees, 155 N .  C., 230; 26 Cyc., 1097. 
And there is also the duty of the master to make such reasonable 
inspection as a nian of ordinary prudence would make under similar 
conditions and circumstances. Wonzble v. Grocery Co., 135 N.  C., 474; 
Cotton v. R. R., 149 N.  0.) 227. 

There was also evidence tending to show that the pile driver had not 
been properly handled by Dobbin. These questions were fairly submit- 
ted to the jury with proper instructions as to the law.' I f  the plaintiff 
was injured by reason of a defect in the rope, which was discoverable 
by ordinary inspection and was not latent, or by the negligence of Dob- 
bin, he mas entitled to recover damages. I t  does not appear that the 
defect in the rope was latent, or, to state i t  a little differently, ( 29 ) 
there is evidence tending to show that i t  was not, which the jury 
had the right to consider. I t  seems to have been suspected of being 
unsafe or unreliable, as the defendant alleges contributory negligence on 
the part of the plaintiff, upon the ground that he had been warned of 
the danger, if the rope should break, and failed to take care of himself. 
Besides, the prayers for instruction of both defendants as to the defect- 
iveness of the rope are confined to that single act of negligence, and 
leave out of consideration the other charge of negligence on the part  of 
Dobbin, and therefore the court could not have instructed the jury to 
answer the first issue, as to negligence, in the negative, without omitting 
an important phase of negligence from the instruction. The prayers 
did not take in all the facts going to prove negligence. A careful perusal 
of the prayers and the charge leads us to the conclusion that the judge 
substantially responded to all proper prayers and instructed the jury 
fully and correctly upon the different matters involved in the case, in- 
cluding the question of contributory negligence. We can only correct 
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errors in law, and not any miscarriage by the jury in finding the facts. 
This must be left to the supervision of the trial judge, who has the 
power to set aside the ~~erd ic t ,  if against the weight of the evidence. 

No error. 

P. J. HUNYCUTT & 420. v. WILLIAM THOMPSON. 

(Filed 17 April, 1912.) 

1. Infants-Necessaries-Father's Wrongful Conduct-Emancipation of Son 
-Father's Liability. 

A father is responsible for necessaries furnished his son when he has 
wrongfully driven him from home and forced him to earn his own liv- 
ing; for though the father's act may have emancipated his son to the 
extent of depriving him of his right to the earnings of the son, i t  does 
not extend to his responsibility for necessaries furnished the son arising 
from conditions brought about by his own wrong. 

2. Same-Funeral Expenses. 
The responsibility of a father for necessaries furnished his son, whom 

he has driven from home and forced to make his own living, extends to 
funeral expenses of the son, necessarily incurred, which the father had 
not authorized. 

( 30 ) APPEAL from Daniels, J., at September Term, 1911, of STANLY. 
This action is to recover $40 alleged to be due plaintiff for 

the burial expenses of the son of the defendant. 
The son was a minor, and was living apart from the defendant at the 

time of his death, and mas in the enjoynient of his own earnings, but 
the plaintiff offered eridence tending to prove that the defendant wrong- 
fully drove him from home. 

I t  was in the evidence that the son owned personal property of the 
value of $60 or $70, which was disposed of by his relations, and there 
was no eridence that t h e  defendant expressly authorized the expense 
incurred. 

At the conclusion of the evidence the defendant moved for judgment 
of nonsuit, which was denied, and the defendant excepted. Exceptions 
were also taken to the charge of his Honor, but they are all involved in 
the motion for judgment of nonsuit. 

The following verdict was returned by the jury: 
1. Had  the deceased, William Thompson, Jr., been emancipated by 

his father, and was he still emancipated at the time of his death? An- 
swer: No. 

2 4 
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2. I n  what amount, if any, is the defendant indebted to the plaintiff? 
Answer: $35. 

Judgment was entered on the verdict in favor of the plaintiff, and 
the defendant appealed. 

A. C. Hunycutt for plaintif. 
I. R. Bz~rleyson a d  R. L. Smith for defendant. 

ALLEN, J., after stating the case: I t  is conceded, on the one hand, 
that the defendant would have been liable for the burial expenses of his 
son, a minor, incurred ~vithout his express authority, if the ion had been 
living with the defendant at  the time of his death, and, on the 
other, that there is no liability if the son left the home of the (31) 
father voluntarily and without fault on the part of the father. 
The point in debate, therefore, is whether the defendant can avoid 
liability when he has wrongfully driven his child from home. 

The position taken by the defendant's counsel is sound, that "If a 
father neglects and refises to support or maintain his son during his 
minority. and denies him a home, so that he is forced to labor abroad 

" 3  

and procure a living for himself, he is not entitled to the earnings of 
such son, as, under such circumstances, the law mill imply that the father 
has emancipated his son from his service and conceded to him the right 
to enjoy the fruits of his own labor"; but it does not necessarily follow 
that the father is relieved from all responsibility because he has not 
the right to coutrol the earnings of his son. 

The obiection to such a conclusion is that it ~ o u l d  permit the father 
to take advantage of his own wrongful act, and to relieve himself from 
responsibility by conduct which the law condemns, and in our opinion 
the charge of his Honor was a clear and accurate statement of the law. 
H e  said: "The mere fact that a child is living away from home, with 
the consent of the parent, does not reliere the parent from liability for 
necessaries furnished to the child, and the parent is liable where his 
misconduct or abuse has driven the child to leave him: but, ordinarily, 
where there is no fault upon the part of the parent, a child who volun- 
tarily abandons the parent's home for the purpose of seeking its fortune 
in the world or to avoid parental discipline and restraint, forfeits the 
claim to support, and the parent is under no obligation to pay therefor. 
h boy may be emancipated for some purposes and niay not be emanci- 
pated for others. There may be a total emancipation or a partial eman- 
cipation. I f  the plaintiff's contention is true in this case, the father 
ran the boy off and permitted him to go to work, and to earn wages and 
to collect his money. That would be emancipation for certain purposes. 
That would authorize the boy to make contracts, collect the money, and 
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spend the money. The father couldn't then come and collect his money. 
That would be an emancipation for that purpose. B u t i f  the father was in 

fault, if he ran the boy away from home, then there could be no 
(32) emancipation which would relieve the father from the duty of 

providing necessitites for the son in the event he was down sick 
and died. I charge you, that if the plaintiff has satisfied you by the 
greater weight of the eridence that the defendant drove his young son, 
William Thompson, away from his home, you will answer the first issue 
'KO.' The first issue is, 'Had the deceased, William Thompson, Jr., been 
emancipated by his father, and was he still emancipated at  the time of 
his death?' So, then, if you find from this e~idence, and by the greater 
weight of it, that his father drove him away from home, and he remained 
away, according to the evidence, twelve months or sixteen months, or 
whatever you may find to be the time, and was taken sick and died, your 
answer to the first issue will be 'No,' because that didn't emancipate, 
didn't relieve the father from his duty to look after and protect and care 
for his son-because he was in fault, if you find that he ran him away 
from home. But if you find that the boy left of his own volition, because 
he wanted to go, because he was tired of honie and wished to escape 
parental control and correction and seek his fortune in life for ,hiniself, 
and was earning money and had on hand at the time of his death this 
buggy, which sold for $37.50, according to the testimony, and the watch, 
which sold for $5, and this balance in the hands of Mr. Efird of $16.20, 
then you would find, gentlemen, the answer to this first issue to be 
'Yes.' " 

The authorities are not uniform on this question, but they fully sus- 
tain the charge. 2 Kent Com., 193; Tyler on Infancy, 114; 29 Cyc., 
1609; Owen v. White, 30 Am. Dec., 573; Weeks v. Mrrrow, 40 Me., 
151; Bennette v. Gillette, 74 Am. Dec., note on page 782. 

I n  2 Kent, supra,  the author says: "If a father suffers the children 
to remain abroad with their mother, or if he forces them from home 
by severe usage, he is liable for their necessaries." 

I n  Tyler on Infancy, supra:  "If the parent turn away his child from 
home, or so cruelly treat him that he cannot remain under the parental 
roof, or abandon him without adequate provision, the rule is well settled 
that such parent may be made to pay for necessaries furnished such 

infant child." 
(33)  I n  Cyc., sups: "The mere fact that a child is living away 

from home with the consent of the parent does not relieve the 
latter from liability for necessaries furnished the child, and the parent 
is liable where his misconduct or abuse has driven the child to leave 
him." 
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I n  Owen v. White,  supra, the Court says: "If a child leave his 
father's house to  seek his fortune in the world, or to avoid domestic dis- 
cipline and restraint, or escape from justice, the authority of the father 
to purchase necessarise is not implied. But if a father abandon his duty 
to his infant child, so that he is forced to leave home, he is liable for  a 
suitable maintenance. And the principle of the distinction is that in 
one case the father is blameless and in the other blamable." And in 
Weeks v. ~Verrow,  supra: ('If a minor is forced out into the world by 
the cruelty or improper conduct of the parent, and i s  in want of neces- 
saries, such necessaries may be supplied and the value thereof collected 
of the parent, on an implied contract." 

I t  follows, therefore, as there mas evidence that the defendant had 
driren his minor son from home, there was no error in denying the 
motion for judgment of nonsuit, and the charge being in accordance with 
law and justice, the judgment is affirmed. 

No error. 

Cited: Howell v. Solomo.n, 167 N. C., 592. 

SALLIE THORP v. DURHAM TRACTION COMPANY 

(Filed 17  April, 1912.)  

1. Carriers of Passengers-Street Railways-Alighting Passengers-Negli- 
gence-Evidence-Questions for Jury. 

In  an action for damages for a personal injury inflicted by a street 
railway company on its passenger, evidence is sufficient, upon the ques- 
tion of defendant's negligence, which tends to show that the plaintiff, 
on boarding the car, showed the conductor her transfer from another 
car, informed him of her intended stop, and after the stop had been 
called, and when the car had slowed down, arose from her seat for the 
purpose of alighting, and was injured by a sudden and unexpected move- 
ment of the car; and a judgment of nonsuit should not be allowed. 

2. Carriers of Passengers-Street Railways-Alighting Passengers-Contrib- 
utory Negligence-Rule of the Prudent Man-Questions for Jury. 

I t  is not negligence per se for a passenger on a street car to arise from 
his seat and go towards the door with the purpose of getting off, when 
the car is approaching, and has slowed down far  a regular stopping 
place where he intends to alight; and an instruction in this case was 
correct which substantially charges the jury that  it  would not be con- 
tributory negligence as a matter of law if the passenger, in  So doing, 
was led to believe, as a person of reasonable care and prudence, that  the 
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car was about to stop, or that it had actually stopped, i f  he was injured 
in his effort to alight by the car being suddenly moved or jerked for- 
ward by the defendant or its employees in charge. 

( 34 ) APPEAL from 0. H. Allen, J., at October Term, 1911, of 
DURHAM. 

Civil action to recover damages for personal injuries caused by al- 
leged negligence of defendant company. 

On the three ordinary issues in an action for negligence thrhre was 
ve,rdict for plaintiff and awarding damages in, the sum of $500. Judg- 
ment on the verdict, and defendant excepted and appealed. 

Bryant & Brogden for plainti f .  
W .  L. Foushes and P. C. Graham for defendant. 

HOKE, J. There was evidence on the part of plaintiff tending to 
show that on 5 January, 1911, between 6 and 7 o'clock in the evening, 
she was a passenger on the street car of defendant company, and in 
handing her transfer ticket to the conductor she informed him that she 
desired and intended to alight at Dillard Street, and he replied, "A11 
right." That as the car approached this crossing the conductor called 
out "Dillard Street" as much as three times, and on the last call the car 
stopped at Dillard Street. That a white passenger named Reid sitting 
just behind witness got up and went toward the door of the car, and 
plaintiff and her young son, also a passenger, followed. That Reid got 
off on the north side of the car and plaintiff was endeavoring to get off 

from the south side, and as she made a step in the effort to alight, 
(35) the car, without any warning, gave a sudden jerk, causing plain- 

tiff to fall in the street and by which she was severelv and pain- 
fully injured. The attending physician testified that plaintiff was 
sexrerely bruised and hurt, was rendered unconscious and had to be sent 
to the hospital for treatment. 

There was testimony on the part of defendant in contradiction of this 
e~ridence and tending to show that the car moved across Dillard Street 
at  a slow and even pace, stopping at  the usual place, and there was no 
sudden jerk of the car made and that plaintiff was hurt in the effort to 
get off the car when same was in motion. 

Considering this testimony under the rules applicable in such cases, 
the plaintiff's evidence, if accepted by the jury, made out prima facie a 
cause of action against defendant company, and the motion for nonsuit 
was therefore properly overruled. Kenrney v. 3. R., 158 N. C., 521; 
Morarity v. Traction Co., 154 N.  C., 586; Darden v. R. R., 144 N. C., 
I ;  Clark v. Traction Co., 138 N.  C., 7 1 ;  and on the way that the testi- 
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mony should be considered and dealt with on motions of this character, 
see, among other cases, Reid v. Rees Co., 155 N. C., 230; H o r w  2;. R. R., 
163 N. C., 239; Deppe u. R. R., 152 N. C., 80. 

I t  was chiefly urged for error on the part of defendant that the court, 
after directing the jury in general terms that plaintiff could not recover . 

if she was injured in endeavoring to alight from the car when in niotion, 
qualified the proposition in a later portion of the charge as follows: "If 
you find from the evidence in this case that defendant's car at the time 
of the alleged injury slowed down for the stop at Dillard Street, and 
the conductor called out Dillard Street and was running very slowly, and 
was about to stop for passengers desiring to get off at that point to 
alight, and find the plaintiff was a passenger at said time, then i t  would 
not necessarily be negligent for her to get up from her seat, if she were 
sitting do~vn, in order that she might be ready to alight, nor would it 
necessarily be negligence for her to move towards the platform of the 
car for the purpose of being ready to alight, or to attempt to alight, not 
necessarily." And further: "If you find from the evidence in this 
case, and by i t  greater weight, that before the car came to a full (36) 
stop at  Dilliard Street it slowed down in such a way as to cause a 
person of reasonable care and prudence to beliere that it had really 
stopped, when i t  had not, for passengers to alight, and the conductor 
called out Dillard Street, and that the plaintiff, reasonably believing it 
was about to stop, attempted to move from the inside of the car to the 
platform, and in doing so acted as a person of reasonable care and pru- 
dence would have done under similar circumstances, and that while 
acting so there was a sudden and unexpected n~ouenient of the car for- 
ward, and that such movement was the real cause of her injury, under 
these findings the defendant would be guilty of negligence, and you 
would answer the first issue 'Yes,' in considering that phase of the m i -  
dence, that is, as to whether the car was nioving, if the plaintiff has not 
satisfied you by the greater weight of the evidence that she got off when 
i t  stopped. I have already said to you that ordinarily a passenger should 
not get off a moving car. There are some exceptions, and this last in- 
struction is intended to embrace an exception, and it is for you to say 
whether the facts come under it or not." 

There were facts in evidence upon which to base these excerpts, and 
in so far as they embody the proposition that it is not negligence per se 
for a passenger to arise from his seat and move towards the door with a 
view of getting off when the car is approaching the station where he 
intends to alight and after it has slowed down for the purpose, the charge 
is in  full accord with the authorities, and the principle finds direct sup- 
port in our own decisions. Suttle 0 .  R. R., 150 N. C., 668; Tillett v. 
R. R., 118 N. C., 1031; Thompson on Negligence, see. 3591. And the 
charge may well be sustained in directing the jury as it did, in effect, 
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that although the car was in motion at the time, the plaintiff would not 
be barred of recovery if she went out on the platform after the conductor 
had called the street where she was to get off and the car had slowed 
down in such a way and to such an extent as to lead a person of reason- 
able care and prudence to believe that it was about to stop or that it 
actually had stopped, and plaintiff, acting as a reasonable and prudent 

person in so doing, was injureld in her effort to alight by the car 
(37) being suddenly moved or jerked forward by defendant or its em- 

ployees in charge. A passenger injured is not always as a inntter 
of law barred of recovery because injured in the attempt to board or 
alight from a moving car. As applied to the facts suggested and made the 
basis of his Honor's charge, the correct doctrine is very well stated in 
Thompson on Negligence as follows: "Where the car has been brought 
to a stop, or where it has been slowed so that its motion is very slight, 
and thepassenger attempts to alight, and, while making the attempt, the 
car is suddenly started, so that the passenger is thrown down, negligence 
will not be imputed to the passenger as matter of law, but the question 
of the negligence, both of the carrier and the passenger, will go to the 
jury; but this presupposes that the passenger has in some way given the 
trainmen notice of his intention to alight. A passenger is not imputable 
with contributory negligence as a matter of law, from jhe mere fact that 
he commences the act of alighting from the car before' the car has come 
to a full stop. But if, while he is in the act of alightmg, the car is 
negligently started forward with a sudden jerk; whereby he is thrown 
down and injured, the cause of the injury will be imputed to the negli- 
gence of the carrier, and not to his own negligence"; and the statement 
is approved by decisions of the courts here and elsewhere. Darde.1~ v. 

1 R. R., 144 N. C., 1; Whisenhant v. R. R., I37 N. C., 349; Hodges v. 
R. R., 120 N. C., 555; Nance v. R. R., 94 N. C., 619; R. R. v. Harman. 
147 U. S., 571. There is nothing in Shaw v. R. R., 143 N. C., 312, or 
D m n y  v. R. R., 132 N. C., 340, or Brown v. R. R., I38 N. C., 34, or in 
the other authorities cited in conflict with this position on the facts as 
presented and embodied in this charge. 

I n  Bhaw's case recovery was denied because the passenger was on the 
platform of a moving railroad train contrary to the rules of the company 
made under express authority of a statute, and it was held that there was 
no evidence that the company or its agents had done anything to abro- 
gate or waive the operation and effect of the rule. See the interpreta- 

tion of Shaw's casle appearing in Borden's case, supra. 
( 38 ) I n  Denny v. R. R., supra, the nonsuit of defendant's cause was 

sustained, the court being of opinion that there was nothing in 
I the circumstances to warn or notify defendant's engineer that plaintiff 

was or would be on the platform in violation of the company's rules 
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made  a n d  posted i n  pursuance of th i s  same statute, a n d  f o r  t h a t  reason 
there were n o  facts  upon  which t h e  negligence couId be imputed. 

B u t  i n  both of these cases a n d  i n  t h a t  of Browne v. R. R., 108 N. C. ,  
34, while t h e  general  rule  i s  approved t h a t  a passenger i n j u r e d  while 
at tempting to al ight  f r o m  a moving t r a i n  o r  c a r  h a s  n o  cause of action, 
i t  i s  also recognized t h a t  under  exceptional conditions recovery i s  not  
necessarily denied. 

W e  agree with h i s  Honor,  t h a t  on the  fac t s  a s  suggested t h e  case m a y  
be properly considered a s  coming within the  exceptions t o  t h e  rule  a n d  
t h a t  n o  reversible e r ror  to  defendant 's prejudice is  presented. A f t e r  
careful  consideration of the  ent i re  record, we a r e  of opinion t h a t  t h e  
cause h a s  been correctly t r ied a n d  t h a t  t h e  judgment i n  plaintiff's favor  
should be affirmed. 

N o  error. 

Cited:  l learney v. R. R., 158 N. C., 5 5 5 .  

RALPH W. PAGE v. WILLIAM V. McDONALD. 

(Filed 17 April, 1912.) 

1. AttachmentProcess-Amendments-Discretion of Courts. 
When a warrant of attachment and summons by publication on a non- 

resident defendant are returnable to the trial court in  tertm, giving the 
date, any informality in the process may be cured by amendment, if 
allowed by the court. Revisal, secs. 507 and 609. 

2. Same-Notice. 
The proper publication of summons for a nonresident defendant whose 

property has been attached gives the defendant notice that  he can vacate 
the warrant, if insufficient, and upon his failing to move to vacate the 
process, he will not be held to be prejudiced by a subsequent judgment. 

3. Process-Pleadings-Amendments-111terpretatio of Statutes. 
I t  is the policy of our Code system to be liberal in  allowing amend- 

ments of process, pleadings, and proceedings, so that causes may be tried 
upon their merits, and to prevent a failure pf justice for reasons which 
may be technical or frivolous, not affecting the substantial rights of the 
parties. Revisal, sec. 507. 

4. Process-Returns -Jurisdiction - Amendments, Effect of - Procedure- 
Practice. 

Where process is erroneously made returnable before the clerk, instead 
of to the term of the court, the court a t  term, having acquired jurisdic- 
tion, may make all necessary amendments of the process and proceedings, 
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in order to give it  effectual jurisdiction, if no intervening and vested right 
is injuriously affected; and when the process is thus amended, it  justifies 
the original service of any official action previously taken under it. 

5. Attachment-Process-Affidavits, Sufficiency of-Interpretation of Statutes. 
Affidavits for publication of the summons and notice of attachment a re  

sufficient when they show that the defendant cannot, after due and dili- 
gent search, be found in this State, that  he is a nonresident and has 
property here of which the court has jurisdiction, and that the plaintiff 
has a cause of action against the defendant arising out of contract by 
which he expressly promised to pay a specific sum to the plaintiff for 
services rendered a t  his request, which sum is still due and owing. Re- 
visal, secs. 759, 442. 

6. Attachments-Process-Publication-Defense After Judgment-Xatter of 
RightCourt's Discretion-Interpretation of Statutes. 

A nonresident defendant in attachment proceedings, against whom 
judgment has been rendered under service of summons by publication, 
and who had not had actual notice of the action until after the judgment 
had been rendered, may, as  a matter of right, upon showing that he has 
a good and meritorious defense, have the judgment vacated by motion 
within the statutory period, and he can avail himself of any defense he 
originally had. 

7. Attachments-Defense After Judgmen-Cause of Action-Questions of 
Law. 

What is a sufficient cause to permit a nonresident defendant to vacate 
a judgment obtained by publication of summons in attachment proceed- 
ings is a matter of law for the court. 

8. Attachments-Defense After Judgment-Appeal and Error-Practice. 
The court having erroneously refused to vacate a judgment obtained in 

proceedings in  attachment against a nonresident defendant by publica- 
tion of summons, the judgment appealed from is ordered to be set aside 
and the defendant allowed to answer or file other pleadings within a 
reasonable time, to be fixed by the trial court. The property attached 
will remain in  the custody of the court to await the determination of the 
action, unless replevied under the provisions of the Revisal, secs. 774, 775. 

( 40 ) APPEAL by defendant from Just ice ,  J., at January Term, 1912, 
of MONTGOXERY. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE WALKER. - 

Jerome  & Pricn for plaintif f .  
J .  A. Spence  for defendant .  

WALKER, J. This is an action by the plaintiff to recover $500 for 
professional services, as an attorney at law, rendered to the defendant, 
at his request, and for which he promised to pay the said sum. The 
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defendant is not a resident of this State. The action was coinnlencsd 
by issuing a summons returnable to September Terin, 1909, of the 
Superior Court of Montgomery County, upon which the sheriff returned 
that the defendant could not be found in his county. Upon affidavit 
filed, a warrant of attachment was issued and levied by the sheriff upon 
property of the defendant in said county. The action was commenced 
too late to publish the summons before September term of the court, 
but upon affidavit filed after the term, publication of the summons and 
warrant of attachment was made for the defendant, returnable to the 
next term. I t  is objected by the defendant that there are irregularities 
in the proceedings which are sufficient to vitiate the attachment, and, 
therefore, he is not properly before the court, and the judgment ren- 
dered for the debt is void. He  entered a special appearance for the 
purpose of n~oving to set aside the judgment and the attachment and 
dismissing the action because of said defects. 

We think i t  sufficiently appears that the warrant of attachment was 
returnable to the court in term, as the date of the beginning of the term 
is given, and the summons is expressly made returnable to term, the 
corresponding date being also given. This being so, the process can be 
amended, if necessary, so as to cure the informality. Revisal, sees. 
507 and 509. Besides, the publication gaye defendent sufficient ( 41 ) 
notice that the warrant could be vacated by him at January Term, 
1910, if it was insufficient. No real right of his has, therefore, been 
prejudiced. I t  is the policy of our Code system that amendments of 
process, pleadings, and proceedings should be liberally allowed, so that 
causes may be tried or heard upon their merits, and to prevent a failure 
of justice for reasons, sometimes technical, if not frivolous, which do not 
affect the substantial rights of the parties. Pell's Revisal, see. 507, and 
cases cited in  the note. "The court or judge thereof shall, in every stage 
of the action, disregard any error or defect in  the pleadings or proceed- 
ings which shall not affect the substantial rights of the adverse party; 
and no judgment shall be reversed or affected by reason of such error or 
defect." Revisal, see. 509. Where, in a proceeding of attachment, it 
appears from the whole record that the provisions of the statute have 
been substantially complied with, the action will not be dismissed nor 
the attachment dissolved. Grant v. Eurgwyn, 79 N. C., 513; Best v. 
Mortgage Go., 128 IS. C., 351. Where process is erroneously made re- 
turnable before the clerk, instead of to the term of the court, the court 
at  term, having afterwards acquired jurisdiction, may make all necessary 
amendments of the process and proceedings in order to give effectual 
jurisdiction, and such amendment may be considered as made if no 
intervening and vested right is injuriously affected. Elliott v. Tyson, 
117 N. C., 114; Ewbank ?I. Turner, 134 AT. C., 77. The process, when 
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amended, justifies the original se r~ ice  or any official action previously 
taken under it, if the intervening rights of innocent persons are not 
prejudiced. Elliott v. Tyson, supra. But it appears by reasonable in- 
tendment, in this case, that the process of attachment is and was made 
returnable to the term of the court, and if this were not so, the slight 
informality will be removed by amendment or disregarded, and the court 
has ample power and discretion in the premises. These objections to 
the form of the process and the right of amendment are fully met and 
answered in Grant v. Eurgwyn and the other cases citi.d supra, and 

especially by Bank v. Blossom, 92 N .  C.,  695, where it was held 
( 42 ) that the court in the exercise of its discretion may order a new 

publication to be made and defects to be cured by amendment. Nor 
do we think the objection to the affidavits, upon which the.attachment 
was issued, is sound. The statute was sufficiently followed in this respect 
(Pell's Reuisal, see. 759 and note) ; and the affidavit for publication wa.; 
also sufficient. Revisal, see. 442. The affidavits show that the defendant 
cannot, after due and diligent search, be found in this State, and is a 
nonresident thereof, and has property in this State; that the court has 
jurisdiction of the action, and that the plaintiff has a cause of action 
against the defendant, arising out of contract, by which he expressly 
promised to pay a specific sum, $500, for professional services rendered 
at  his request, which is now due and owing. What Chief Justice Smith 
said in Bank v. Blossom is peculiarly appropriate to be repeated here: 
"It is a singular coincidence that the defendant makes a special appear- 
ance, as he may do according to the rules of practice, and comes into 
court compIaining of the disregard of some technical provision necessary 
to give him legal notice of what his presence and motion show he already, 
in  fact, knows, and then objects to the plaintiff being permitted to give 
him legal notice." H e  has lost no right b~ any irregularity in the 
course of the proceeding, but will have his day in court and can set up 
his defense, if he has a 'meritorious one, and defeat the plaintiff's recoT7- 
ery, as will be shown hereafter. 

We now come to the serious and really the only material question in 
this case. Defendant requested the court to set aside the judgment and 
allow him to defend the action. This application was made upon affi- 
davit, ~vhich alleged that the defendant has a good and meritorious 
defense to the action, and the judge substantially so finds as a fact, and 
that the defendant had no actual notice of the pendency of the action 
until after the judgment was rendered therein. The judgment was given 
at  January Term, 1910, and the motion to vacate it was made on 2 1  
March, 1910, within the time fixed by statute. The statute requires that 
a nonresident, upon good cause shown, must be allowed to defend 
after judgment, if his application to do so is made within one year after 
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notice of the judgment, and within fire years after its rendition, ( 43 ) 
preserving the rights acquired by innocent purchasers. Pell's 
Revisal, see. 449. We cannot imagine any better cause for setting aside 
a judgment recovered upon constructive or substituted service than that 
which is assigned by the defendant in this case. H e  had no knowledge 
of the judgment and was not guilty of any laches, and he has a good 
defense. The right to be let in for the purpose of defending the action 
does not depend upon the exercise of the judge's discretion. The terms 
of the statute are mandatory, and the judge must set aside a judgment 
and permit a defense if good cause can be shown, and what is sufficient 
cause must be a question of law. Bacon 21. Johnson, 110 N.  C., 114. 
There was no neglect shown, excusable or inexcusable. I n  Rhodes 0. 

Rhodes, 125 N.  C., 191, the Court took this view, wherein the present 
Chief Justice said: "The obiect of this section is to enable a nonresident 
who has not been personally served with summons to come in within the 
prescribed time after judgment and assert his rights as fully in every 
respect as he could hal-e done before judgment, had he been personally 
seraed, saving, as the section provides, the rights of ,any one who has 
bought the property in good faith under the decree of sale in the cause. 
The defense intended to be allowed one who has not been actuallv, but " / 

only constructively, in court, is not confined to those matters which, if 
pleaded in apt time, would defeat the action. Being a remedial statute, 
a just construction is that it allows the party against whom a judgment 
has been taken to set up also any exception which would have prerented 
or modified the judgment." The judge sustained the attachment pro- 
ceedings, but refused to set aside the judgment and to permit the defend- 
ant to come in and make good his defense. I n  the latter ruling there - u 

was error. The judgment will be vacated, and defendant will be al- 
lowed to defend the action, and for that purpose will be given a reason- 
able time, to be fixed by the court, for filing his answer or other plead- 
ing. The property attached will remain in the custody of the court, to 
await the determination of the action. This secures the daintiff. if he 
has a good cause of action and is able again to obtain a judgment. He  is 
not, in law or equity, entitled to any more. I t  is unnecessary, after 
what has been said, to consider defendant's objection that the ( 44 ) 
judgment by default was irregularly entered, there having been 
no proper proof of the indebtedness under Revisal, see. 556, as we have 
ordered the judgment to be vacated on another ground.' Defendant mag- 
release his property from the attachment by complying with the provi- 
sions of Re~isa l ,  sees. 774 and 775. The case is remanded, with direction 
to proceed as herein indicated. 

Error. 
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LUVENIA HOLMAN, ADMINISTRATRIX, V. NORFOLK AND WESTERN 
RAILWAY COMPANY. 

(Filed 10 April, 1912.) 

Railroads-Negligence-Persons Drunk on Track-Admissions In Pleadings- 
Evidence--Questions for Jury. 

In an action f o r  the negligent killing of plaintiff's intestate by defend- 
ant railroad company, a motion for nonsuit should be denied when the 
defendant's answer alleges that the intestate was lying drunk upon the 
track when struck and killed, and the evidence tends to show that he 
should have been seen by defendant's engineer and fireman in time to 
have avoided the killing; that had the speed of the train been within that 
allowed by the town ordinance the train could have been stopped in 
time; that the train was running through a papnlous part of a town and 
where pedestrians were accustomed to walk upon the track, especially 
Saturday and Sunday nights, and that the intestate was killed on Satur- 
day night. 

APPEAL by plaintiff from 0. H. Allen, J., at October Term, 1912, of 
DURHAM. 

The facts are sufficiently stated in  the opinion of the Court by MR. 
CHIEF JUSTICE CLARK. 

Manning & Everett for plaintiff. 
Guthrie & Guthrie for defendant. 

( 4 5  ) CLARK, C. J. This was an action for wrongful death. 
The plaintiff appealed from a judgment of nonsuit. The 

evidence tended to prove that plaintiff's intestate w'as killed shortly after 
9 o'clock at night in the corporate limits of Durham, and his body was 
found lying on the east side of the defendant's track, partly on the ends 
of the cross-ties and with his skull fractured. H e  was unconscious when 
found, and died soon after. The defendant's passenger train from 
Lynchburg passed about 9 o'clock, running about 30 miles an hour, 
which was greatly in excess of the speed limit (8 miles) permitted by 
the ordinances of the city. The railroad track was down grade and 
curved to left going into Durham, but the sharpest part  of the curve 
was some distance beyond where the body of the deceased was found. 
The skull was fractured just above the left ear. The railroad track had 
been used for many years by the public generally as a walkway, and 
especially by the operatives in the mill going and returning from work. 
The place was in the city limits and in  a populous community. A man 
lying on the trnck or sitting on the end of a cross-tie at the point where the 
plaintiff's body was found could be seen under the headlight of the engine 
125 yards and the defendant's train that night could have been stopped 
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I 
within that distance from the spot, if running at  the rate of not over 8 
miles per hour, the speed allowed by the ordinance. The evidence for the 
plaintiff showed that, though there is a street crossing a short distance 
south of the spot where the body was found, no bell was rung or whistle 
sounded; that the place was within the corporate limits, and the train 
was moving about 30 miles an hour. 

The defendant's answer, which was offered in evidence, averred that 
the deceased entered on defendant's track while drunk and in an intoxi- 
catd condition and substantially admits that the deceased was killed by 
the engine. 

The above evidence taken in the most favorable light for the plaintiff, 
as must be done on a nonsuit ( C o t t o n  u. R. B., 149 N. C., 229), tended 
to establish the admission by defendant that plaintiff's intestate was 
drunk and intoxicated and was on the track when struck and killed by 
defendant's train; that he could and ought to have been seen by the 
engineer or fireman on the train in time to have prevented killing the 
deceased, especially if the train had been running within the speed per- 
mitted by the city ordinance; that the train was running a.t a 
speed very much faster than that permitted by the ordinance; ( 46 ) 
that the defendant's track at that place had been used for many 
years as a walkway by the public, especially Saturday nights and Sun- 
days; that the deceased was killed on Saturday night; that the place of 
the accident was within the city limits and in a populous community, 
and that no bell was rung or whistle sounded nearer than half a mile. 

Upon the above e~~idence the case should have been submitted to the 
jury. Picke t t  v. R. R., 117 IS. C., 637; Clark v. R. R., 109 N. C., 446; 
Ful? v. R. R., 120 N. C., 525; Cox v. R. R., 123 N. C., 604; Powell v. 
R. R., 125 N. C., 370; Tl'hitesides v. R. R., 128 N. C., 229. 

I n  Snipes  v. R. R., 132 N. C., 42, the Court says: "It is well estab- 
lished that the employees of a railroad company in  operating its trains 
are required to keep a careful and continuous outlook along the track 
and the company is responsible for injuries resulting as the proximate 
consequence of their negligence in the performance of their duty." To 
same effect are Arrowood v. R. R., 126 N. C., 629; L e a  v. R. R., 129 
N. C., 459; Bessent v. R. R., 133 N. C., 934; Stewar t  v. R. R., 1361 
N. C., 389; S a w y e r  v. R. R., 145 N. C., 29; Edge v. R. R., 153 N. C., 
214-217; Guil ford v. R. R., 154 N. C., 607. 

Upon the authorities cited the judgment of nonsuit must be 
Reversed. 

Ci ted:  Shepherd v. R. R., 163 N. C., 521; Barnes v. R. R., 168 N. C., 
514. 
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( 47 
IRENE J. COOK v. J O H N  M. COOK. 

(Filed 17 Aprilj 1912.) 

1. Pleadings-Plea i n  Bar-Former Action-Answer-Joinder-Demurrer- 
Practice. 

A defendant may demur to a complaint from which i t  appears that an- 
other action $ pending between the same parties for the same cause,' 
Revisal, sec. 476 (3)  ; and when i t  does not so appear, the objection may 
be taken by answer to the merits joined with a plea in  bar. Revisal, 477. 

2. Same-Appeal and Error-Harmless Error. 
I n  an action for divorce the answer set up a plea in  abatement that an 

action was then pending between the same parties for the same cause, 
and further answered to the merits: Held, error for the trial judge to 
require the defendant to withdraw his answer to the merits before con- 
sidering his plea in  abatement, but harmless when it  appears on appeal 
that his plea was bad. 

3. Pleadings-Former Action-Plea i n  Bar-Waiver. 
The right to plead the pendency of another action between the same 

parties for the same cause before judgment had is, to a large extent, a 
rule founded on convenience, and same may be waived or cured by dis- 
missing the prior action a t  any time before the hearing. 

4. Divorce - Cross-action - Affirmative Relief - Jurisdictional Affidavits - 
Practice. 

While a defendant in  an action for divorce may, by cross-action or peti- 
tion, obtain a divorce on his own account, he must file an affidavit required 
by statute in such causes in.order to confer jurisdiction on the court. 

5. Divorce-Cross-action-Affirmative Relief-Counterclaim-Practice. 
The doctrine that  a party sued is not required, as  a rule, to set up a 

counterclaim existent in  his favor, but allowed to assert it i n  a different or 
a subsequent action, applies to a defense set up in  a n  action of divorce, 
unaffected by the fact that  the status of the parties is necessarily therein 
involved. 

6. Same-Former Action-Abatement-Same Cause-Independent ~ct i 'on.  
The wife, being party defendant in a n  action commenced by the hus- 

band for a divorce, answered aenying the facts relied upon by plaintiff, 
but without asking affirmative relief, and without making the affidavit 
required in  actions for divorce. I n  another jurisdiction she subsequently 
brought a n  independent action for divorce for abandonment, i n  which the 
defendant moved to vacate upon the ground of the pendency of the former 
action for divorce brought by him: Held, the present plaintiff is not 
the actor in >he former suit, and the relief sought by her is  not the same 
as  that involved in the other issue and is not altogether dependent upon 
the same state of facts, and the pendency of the husband's action for di- 
vorce is not a bar to that  of his wife subsequently brought. 

CLARK, C. J., and WALKER, J., dissenting. 

3 8 
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APPEAL from Peebles, J., at October Term, 1911, of WAKE. ( 48 8) 
Civil action for divorce a mesna, etc. The present action was 

ins$ituted 26 August, 1911, and summons therein was personally 
served on defendant 1 September, 1911. Plaintiff filed her complaint 
to September Term, 1911, for divorce from bed and board on account of 
abandonment, "unlawfully and without just cause," the complaint being 
accompanied by the formal affidavit required by the statute. Defendant 
thereupon answered, denying the alleged abandonment, and answered 
further, in bar of plaintiff's right to maintain her action, that the de- 
fendant had theretofore commenced an action for divorce a vinculo for 
cause specified in subsec. 5, Revisal sec. 1561, that is, because the parties 
had lived separate and apart for ten successive years, had resided in the 
State for that period, and there were no children born of the marriage, 
etc. 

I t  appeared that defendant's action returnable to Superior Court of 
Alamance County had been commenced 24 September, 1910, summons 
personally served on plaintiff 1 October, 1910, complaint filed November 
Term, 1910, and defendant therein, that is, the present plaintiff, had 
appeared in that suit and made formal denial of complaint, and as a 
part of such denial had averred a wrongful abandonment by her husband 
in August, 1900, and prayed judgment that plaintiff's suit be denied 
him. This answer was verified in ordinary form of answers in civil 
actions, but not in the form required in actions for divorce. When the 
present case was called for trial in Wake Superior Court, it was admitted 
by plaintiff that tho action by defendant in Alamance was still pending, 
and before the jury was impaneled defendant moved to "abate the action 
and dismiss the same" by reason of the pending of the Alamance case, 
and the court held that on the facts the pendency of the action in Ala- 
mance County was not necessarily a bar to this, and that the answer to 
the merits destroyed the plea in abatement, and offered defendant op- 
portunity to withdraw his plea in bar and file a plea in abatement, 
which was declined, and defendant excepted. 

The jury was then impaneled, and the following verdict was ren- 
dered : 

1. Were the plaintiff and the defendant married on 22 March, ( 49 ) 
1900 ? Answer : Yes. 

2. Did the defendant abandon the plaintiff, as alleged in the com- 
plaint ? Answer : Yes. 

3. Has the plaintiff been a resident of the State of North Carolina for 
two years next preceding the filing of the complaint ? Answer : Yes. 

4. I s  the defendant a resident of the State of North Carolina? An- 
swer : Yes. 
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5. Was the plaintiff a resident of Wake County, North Carolina, at  
the time this action was commenced? Answer: Yes. 

Judgment on the verdict, and defendant excepted and appealed. 

A. N. Bimms for plaintiff. 
Parker & Parker, Long & Long, Dameron & Long, and Holding 

& Snow for defendant. 

HOKE, J., after stating the case: Under our present procedure, a de- 
fendant is allowed to demur, when it appears on the face of the com- 
plaint that there is another action pending between the same parties for ~ the same cause (Rev. 1905, sec. 475, subsec. 3),  and where this does not 
appear from the complaint the objection may be taken by answer (Re- 
visal, 477) ; and it has been held with us that an objec,tion of this char- 
acter may be joined with plea in bar or an answer on the merits. Black- 
well v. Dibrell, 103 N.  C., 270, citing on this position Pomeroy's Reme- 
dies, sec. 721. The judge below, therefore, had no right to require 
defendant to withdraw his answer on the merits as a condition for having 
his plea in abatement considered and passed upon. We hold, however, 
that the verdict and judgment should not be disturbed on this account, 
being of opinion that the pendency of defendant's suit in Alamance 
County in  which the husband is seeking to obtain a divorce a vinculo, 
is not necessarily a good plea against the present prosecution of plain- 
tiff's suit for divorce from bed and board. As a general rule, this right 
to plead the pendency of another action between the same parties, before 

judgment had, is regarded to a large extent as a rule of conven- 
( 50 ) ience, resting on the principle embodied in  the maxim, "Nemo 

debet bis vexare," etc. The defect is one that can be waived, and i t  
may also be cured by dismissing the prior action at  any time before the 
hearing ( 1  Cyc., p. 25; Grubbs v .  Perguson, 136 N. C., 60)) and the plea 
presenting i t  is usually confined to suits in which the same litigant is 
plaintiff or is at  least an actor seeking the same relief. Long v. Coal 
and Iron Go., 233 Mo., 714; Rodney v. Gbbs,  184 Mo., 1, 10; Craig v. 
Dougherty, 45 Mo., 294; Mattel v. Conant, 156 Mass., 418; Washburn 
v. Scott Co., 22 Fed., 711 ; Wadsworth v .  Johnston, 41 Cal., 61 ; Screw 
Co. v. Blevin, Blackford C.  C., p. 240. 

I n  the case before us the present plaintiff is not the plaintiff in the 
action pending in Alamance County, nor is she an actor in  that suit 
seeking affirmative relief. She asks for no judgment there and has not 
filed the affidavit required by our law in divorce proceedings and which 
we have often held is jurisdictional in its nature. Johnson v. Johnson, 
142 N. C.,'462; Hopkins v. Hopkins, 132 N. C., 22. 

I n  divorce pr.xeedings a defendant sued is allowed, with us, to ask 
for and obtain a divorce on his own account, but he can only do so by 
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cross-action or petition, accompanied by this jurisdictional affidavit and 
coming within the definition of the general term counterclaim, as it is 
understood and used in The Code. Smith 2;. French, 141 N .  C., 7, citing 
Green on Code Pleadings and Practice, see. 815. I t  is well recognized 
here that a party sued is not required as a rule to set up a counterclaim 
existent in his favor, but is allowed to assert the same in a different or a 
subsequent action. Shakespeare v. Land Co., 144 AT. C., 521; Mnuney 
v. Harnilton,.l32 N.  C., 303; Aluwufactu~ing Co. 5 .  ;VcElwee, 94 N. C., 
425. I t  is urged that while this rule may hold in ordinary actions, it 
should not obtain in divorce proceedings, because the status of the parties 
is then necessarily involred. I t  wonld seem, however, to be especially 
insistent in such proceedings where a party may not desire to presently 
seek affirnlatiae relief, in the hope that a different course would more 
likely lead to a reconciliation; and assuredly we think the reluctance or 
failure to take such course from such a motive should not be held 
to defeat or prejudice the right of a defendant to bring his cause ( 51 ) 
before the court at  another time. The plea, upon which defend- 
ant now relies to defeat plaintiff's recovery, is referred to in  1st PI. and 
Pr., p. 760, as available when there is a former suit pending in the same 
jurisdiction between the same parties for the same cause of action and 
for the same relief. Not only is present plaintiff not an actor in the 
suit in Alamance County, but the relief sought by her is not the same 
as that involved in the other issue, nor is it dependent altogether on the 
state of facts. And authority seems to favor the position that the pend- 
ency of an action seeking one kind of divorce does not necessarily forbid 
the maintenance of a suit to secure a divorce of a different kind. Simp- 
son v. simp so^^, (109 Cali., I), Cal., Sept., 1895; Stevens v. Stevens, 42 
Mass., 279 ; Monroy v. Jlonroy, 1 Edw. Chan., 382; Thornton v. Thom- 
ton, 11 Pro. Div., 1886, p. 176; 2 Bishop on Marriage and Divorce, see. 
565; 1 Cyc., 31; 9 Amer. & Eng. Ency. (2 Ed.), 840. I n  this last cita- 
tion the author says: "It is not a bar to a suit for separation that an- 
other suit is pending for an absolute divorce, and the courts will under 
some circumstances refuse to stay the former proceedings until the latter 
is determined." Pursuing this statement, if it should be made to appear 
that a prior suit was pending between the same parties which embraced 
the same issue and involved to a large extent the same state of facts, a 
court would and should, if right and justice would be thereby best pro- 
moted, stay the proceedings until the results of the former suit could be 
attained; but as we h a ~ e  endeavored to show, there is nothing in this 
case that requires such a course as a matter of lam, and nothing appears 
of record to justify it as a matter of discretion. 

After a full and fair  trial, in which defendant, having answered, was 
present in court, the plaintiff has established that she was abandoned by 
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defendant wrongfully and without just cause, and we find nothing in the 
law or the facts of the case to justify the Court in depriving the plaintiff 
of her verdict and the rights which flow from it under the law. 

No error. 

( 52 ) CLARK, C. J., dissenting: The defendant brought an action 
against his wife, the plaintiff herein, for an absolute divorce in 

Alamance County, which was the place of his residence, .at that date, 
September, 1910. The present plaintiff, the defendant in that action, 
appeared and filed an answer. Subsequently she instituted this action 
in Wake, in August, 1911. The defendant herein moved to abate this 
action by reason of the pendency of his prior action which had been 
brought in Alamance. This motion should have been granted. 

I n  Smith v. iVo.rehead, 59 N.  C., 360, the Court held that the domicile 
of the husband was the domicile of the wife, and that proceedings in the 
divorce instituted by the wife against the husband must be brought in 
the county where the husband resided. 

But independently of that, an action for dirorce is swi generis, and is 
to determine the status of the parties. Hence, there can be nothing in 
the nature of a counterclaim. I n  Bidtoell P .  Bidzuell, 139 N. C., 409, 
Hoke, J., says : "Actions for divorce deal with the status of the parties," 
and held that, there having been a decree of divorce between the parties, 
a subsequent action would be, barred, though it might set up matters 
which would have affected the fornier decree, if pleaded in time. 

I n  the present case, even if this action had been properly brought by 
the wife in Wake, the judgment decreeing her a d i~~orce  from bed and 
board was a determination that such was the legal status of the parties 
at  the date of that judgment. Hence, in the further prosecution of 
plaintiff's suit in dlaniance, which he had a right to bring in that 
county, and which he did bring therein nearly a year prior to the insti- 
tution of the present suit by his wife in MTake, he will be estopped by 
the judgment in this case from further prosecuting this action. He can 
only bring a new action, and only as to causes arising subsequent to the 
date of the judgment in this. He  is estopped by the judgment in this 
case. As the husband instituted his action in Alaniance prior to the 
beginning of this action, he had a right to prosecute it to judgment, and 
the action in this case in Wake should have been dismissed, for the wife 
could hare had her full remedy by a defense to the action in Alamance 
which was already pending for the purpose of determining the status 

of the parties. 
( 53 ) In DeHaley v. DeHuley, 74 Cal., 489, the point is expressly 

decided, the Court holding that while an action for divorce is 
pending, one of the parties thereto cannot maintain a sitbsequent action 
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for divorce against the other, but that all matters affecting the status 
of the parties should be determined in the action first brought, and not 
by a new action setting up matters in recrimination or defense. I n  2 
Nelson Separation and Divorce, sec. 745, it is said: "The tern1 counter- 
claim is not applicable to a cause for divorce, which is neither a tort nor 
a breach of contract, but is a eluse of action unlike all other causes." 

The husband having brought his prior action in Alamance, the wife 
should have tried out her grounds of defense or her claims for relief i11 
that action. 

The test of a counterclaim is that its decision is not necessarily in- 
volved in the pending action, and the claimant can bring his counterclaim 
on it eaen after judgment. If the plaintiff in the Alamance case, which 
was first brought, had obtained judgnient of absolute divorce, the defend- 
ant in that case could not h a ~ e  brought her action for divorce from bed 
and board. Bidwell v. Ridwell, 139 N.  C., 409. I t  follows that she 
could not bring such suit pending the Alamance action. Her demand 
is not a counterclaim, but a recrimination, and would be barred by a 
decision granting the demand in the plaintiff's action against her, for 
it is a matter necessarily involved in the decree in the acdion against her 
whch would determine her status. T y l e ~  v. Capheart ,  125 N.  C., 64. 

WALKER, J., concurs in this dissent. 

Cited: Brock v. Scott, post, 575; 6'001; v. Cook, 164 N.  C., 274; Bar- 
nett v. X i l l s ,  167 N. C., 584. 

HATTIE CAUDLE ET ALS. V. SARAH CAUDLE ET ALS. 

(Filed 17 April, 1912.) 

Wills-Devises-Indefinite Description-Division of Lands-Tenants in Com- 
mon-Partition-Par01 Evidence. 

Under a devise of testator's lands in different portions to his children, 
to one of them "the old home place where 1 now live," it  appearing that the 
sum of all the portions equaled the acreage of all of his lands, the children 
named took as tenants in common, except as  to "the old home place" 
specifically devised. The lands may be divided among them in proceed- 
ings for partition in accordance with the number of acres each was to 
take under the will. The number of acres being equal to all the testator 
owned, would make the admission of par01 evidence unnecessary to fit the 
lands to the devise, which otherwise would have been competent. 

APPEAL from Justice, J., 'at January Term, 1912, of STANLY. ( 54 ) 
The facts are sufficiently stated in the opinion of the Court by 

MR. CHIEF JUSTICE CLARK. 
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Jerome $ Price and R. E. Azcstin for plaintif. 
R. L. Smith for defendant. 

CLARK, C. J. The testator devised to his daughter Sarah "60 acres 
of land"; to his daughter Eliza "40 acres"; to his daughter Henrietta 
"40 acres"; to his son S. J. "125 acres"; to his son R. E. "82 acres," the 
latter to include "the old home place where I now live." I t  was admitted 
in the trial below that the testator died seized and possessed of 347 acres 
of land. 

The plaintiffs are the other heirs of the testator, who have brought 
this proceeding against the devisees above named, alleging that the tes- 
tator left 347 acres of land, and asking for a partition of the same 
among themselves and the defendants in equal shares. The clerk ad- 
judged that the defendants were sole tenants in common of said 347 acres 
under the will. On appeal, this judgment was affirmed by his Honor, 
and the plaintiffs appealed. 

The court was correct in holding that the devisees were tenants in 
conimon of the 347 acres. I f  the testator had devised one-fifth of his 
land to each of said devisees, it could not be questioned that they were 
entitled to take as tenants in common and could make partition between 
themselves, or apply to the courts to order partition, and that one-fifth 
be set off and allotted to each devisee. It being admitted here that the 
testator left 347 acres of land, it follows that instead of giving one-fifth 
thereof to each of said devisees, the testator devised 40-347th~ to one; 

40-347th~ to another; 60-347th~ to another; 125-347th~ to another; 
( 55 ) and 82-347th~ to the other. The testator left it to the said devisees 

to use their own pleasure as to making partition among themselves 
in that proportion, with no restriction save that one of the devisees 
named should have the home place as his 82 acres. 

I t  may be that these devisees may prefer to continue as tenants in 
common, or they may set apart and allot in  severalty to each the speci- 
fied number of acres, if they can agree. I f  they cannot do so, then they 
may apply to the court to appoint commissioners to make and allot to 
eaih his share in severalty. The plaintiffs are the other heirs of the 
testator for whom other provision is made in the will. They have no 
interest in said 347 acres of land, and their petition for partition thereof 
was properly denied. 

In Harvey v. Harvey, 72 N. C., 570, the testator devised to one son 
250 acres of land and to another 250 acres of land, and then provided 
that the remainder should be sold. The court held that it was competent 
to appoint commissioners to allot to each son 250 acres of land, so as 
to make that certain which before was uncertain. The present is a much 
stronger case in favor of the devisees, as the testator had only 347 acres 
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and the acreage devised to the five devisees named foots up exactly 347. 
I t  thus appears that the title to the entire tract went to the five devisees 
as tenants in  common, and that i t  is for them, should they wish, to make 
partition. This case was cited with approval in Jones v. Robinson, 75 
N. C., 400, and Wright v. Harris, 116 N. C., 465. 

I n  the latter case the testator devised 50 acres of land to a family 
servant, and i t  was held that he was entitled to have 50 acres of land 
allotted to him by metes and bounds out of the 1,200 acres left by the 
testator. This decision was reaffirmed in Harris v. Wright, 118 N. C., 
423. 

Par01 evidence of surrounding circumstances is competent in the in- 
terpretation of a deed or will to enable the court to ascertain the intention 
of the parties. Ward v. Gay, 137 N. C., 397; Boddie v. Bond, 154 N. C., 
359. But in this case i t  is not even necessary to do this. I t  is admitted 
that the testator owned 347 acres only, and the will shows on its face 
that he devised that number of acres, in proportions stated, to 
five of his children. The will specifies that one of the devisees is (56) 
to have that part of the tract on which the "home place stood," 
and the residuary clause shows that the testator understood that he had 
disposed of all his realty. 

The judgment of the court below is 
Affirmed. 

LILLIE A. HAMILTON v. ELI S. NANCE. 

(Filed 17 April, 1912;) 

1. Slander-Issues-Exact Words-Substance-Appeal and Error. 
In an action for slander, it is reversible error for the judge to submit 

an issue under a charge that requires the jury to find that the defendant 
used the slanderous words exactly as set out in the complaint; for a re- 
covery may be had if the defendant had used the words complained of in 
substance. 

2. Slander-Utterances-Present conditions-~ctionable per se. 
The utterance of defendant, that the plaintiff had (at the time of the 

utterance) a certain loathsome venereal disease, is actionable slander. 
As to whether at the time of the utterance it would have been actionable 
if it referred to the past, Qucere. 

3. Slander-Utterances-Malice Pre~umed-~~Reports"-~~News." 
The law will presume malice, in an action for slander, from the state- 

ment of the defendant that the plaintiff has a certain loathsome venereal 
disease (referring to the time of the statement), whether it was made 
in the form of a "report," or "news," or a direct charge. 
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4. Slander-Measure of Damages-"News"-"Reports"-Evidence. 
When a plea of justification is not interposed in defense to an action 

for slander, the defendant may offer evidence in  mitigation to the issue 
as  to the damages tending to show that his slanderous utterances were 
i n  the form of a "report" or "news." 

5. Slander-Issues-Justification-Verdict - Malice Presumed-Actual Mal- 
ice-Measure of Damages-Punitive Damages, 

In  a n  action for slander, where justification is not pleaded and privilege 
' 

is not claimed, the jury, upon finding a n  affirmative answer to the first 
issue, implies, as  a matter of law, that  the charge complained of is false 
and malicious, and compensatory damages should be awarded; and addi- 
tional punitive damages may also be given if the jury find actual malice. 
The proper issues and legal inferences in actions for slander where justifi- 
cation is and where i t  is not pleaded, set out and discussed by MR. JUSTICE 
ALLEN. 

( 57 ) APPEAL from Cooke, J., at October Term, 1911, of UNION. 
This is an action to recover damages for slander. 

The first issue submitted to the jury as to the utterance of the words 
alleged in the complaint was answered in favor of the defendant, and 
the plaintiff excepted and appealed. 

The facts are sufficiently stated in the opinion of the Court by 
MR. JUSTICE ALLEN. 

A d a m ,  Armfield & Adams and Stack & Parker for plaintiff. 
Redwine & Sikes, McNeeley & Brooks, and Robinson & Caudle for 

4.f endant. 

ALLEN, J. The conlplaint alleges that the defendant charged that 
the "news" was that the husband of the plaintiff "had" a venereal dis- 
ease, naming it, and "has given it to his wife." The answer admits that 
he said the "report" was that the husband of the plaintiff "has had7' 
the disease named in the complaint, and "has given it to his wife." 

The plaintiff tendered the following issue, which the court refused to 
submit, and the plaintiff excepted: "1. Did the defendant wrongfully 
and falsely speak of and concerning the plaintiff language imputing that 

. the plaintiff was afflicted with a venereal disease, as alleged in the com- 
plaint 1" 

His Honor submitted the issue, "Did the defendant wrongfully and 
falsely speak of and concerning the plaintiff" (and then follows the 
words set out in the complaint), and charged the jury that if the plain- 
tiff had not satisfied them by the greater weight of the evidence that the 
defendant spoke those words, to answer the first issue ((NO," and the 
plaintiff excepted. 

I n  our opinion, the ruling was erroneous and entitles the plaintiff to 
a new trial. 
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I n  an action to recover damages for slander the plaintiff is not re- 
quired to prove the utterance of the exact words set out in the complaint, 
but he must prove the words in substance, and His honor should 
have so instructed the jury. The issue submitted could not have ( 58 ) 
been answered in favor of the plaintiff under the instructions of 
the court if the jury found that the defendant used all the language set 
out in the complaint, except that he used the word "report" instead of the 
word "news," xvhich would be contrary to the practice under our system 
of pleading. Rerisal, 515 and 516. 

Issues are approved in XcCurry v. NcCurry, 82 N. C., 296; Wozelka 
v. Hettrick, 93 N. C., 10, and in Rice z3. XcAdams, 149 N.  C., 29, sub- 
mitting the inquiry to the jury as to whether the defendant spoke the 
words set out in the complaint "or words of the same substance," and it 
is generally held that proof of the words in substance is sufficient. 18 
A. and E. Enc. L., 1078; 13 Ency. P1. and Pr., 63; 25 Cyc., 484; Peg~am 
v. Stoltz, 67 N. C., 148. 

The authorities seem to agree that charging that another has a loath- 
some disease such as that described in the complaint is actionable (Xou- 
cher v. Elinn, 23 Am. Rep., 729; Joutmes v. Burt, 83 Am. Dee., 626; 
Watson v. McCarthy, 46 Am: Dee., 380; 1Villiam4s v. Holdridge, 22 
Barb., 398; McDonald v. Sugent, 122 Iowa, 652; Eloodzuorth v. Gray, 
-19 E. C. L., 334; Irons V. Field, 9 R. I., 217; Sichob v. Guy, 2 Ind., 
82), but that no action can be maintained if the charge is that he had 
the disease in time past (Cooley Torts, 381; Hale Torts, 301; Jaggard 
Torts, 509; Newel1 S. and L., 198; Odgers S. & L., 62; Pike v. Van 
Worman, 5 How. Pr. ,  176; Carlslnks v. llIupleborum, Dunf. & East, 
474; CT-olde~mun c. X t e m e ,  73 Nass., 182; Bruce V. Soule, 69 Xe., 5 6 6 ;  
Williams v. Holdriclge, 22 Barb., 398; Irons c. Field, 9 R. I., 217; ATich- 
01s v. Guy, 2 Ind., 82), to which last proposition we do not commit our- 
selves without qualification, but if the first is true, it would seem that 
the answer substantially admits the allegations of the complaint, as the 
defendant therein says the husband had the disease and "has given it to 
his wife," which at  least admits of the construction that it referred, at 
the time of the utterance, to the present. 

I f  the defendant made the charge that the plaintiff had the disease 
at  the time he was speaking, the law would presume malice, and 
the burden would be on the defendant to prove the truth of the ( 59 ) 
charge under the plea of justification (Ramsey v. Cheek, 109 
IS. C., 273), and no such plea is relied on, the only issue in that event 
remaining for the jury to consider would be the one as to damages, and 
under this issue the defendant could offer evidence in mitigation. The 
fact that the charge is niade i11 the form of a "report" or "news," instead 
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of a direct charge, does not relieve the defendant. Hampton v. Wilson, 
15 N. C., 468; Johnson v. Lance, 29 N. C., 457. 

The correct issues in actions to recorer damages for slander where 
the words alleged are actionable p r  se and in which justification is not 
pleaded and privilege is not claimed, are:  

(1) Did the defendant speak of and concerning the plaintiff the words 
in  substance alleged in the complaint? 

(2 )  I f  so, what damage is the plaintiff entitled to recover? 
I f  the first issue is answered "No," the case is at an end. I f  answered 

"Yes," the law, in the absence of justification, says that the charge is 
false and malicious, and it is then the duty of the jury to award com- 
pensatory damages, and they may, in addition, award punitive damages 
if there is actual malice, which may be inferred by the jury in some 
cases from the circumstances. Xtanford v. Grocery Co., 143 N. C., 419. 

I f  justification is pleaded the issues arel: 
(1) Did the defendant speak of and concerning the plaintiff the 

words in  substance 2s alleged in the complaint? 
(2 )  I f  so, mere they true? 
(3) What damages, if any, is plaintiff entitled to recover? 
I f  the first issue is answered "So" or the second "Yes," there can be 

no releovery; and if the first is answered "Yes" and the second "No," 
the jury may award damages. This is true because the utterance of 
vords actionable per se implies malice, and in  the absence of a plea 
c;f justification, or when the plea is entered and the issue is answered 
against the defendant, the law says the words are false. 

There are many exceptions to eridence, which it might be well to con- 
sider, but u7e cannot do so without referring to the evidence, and it is 
so revolting that it ought not to be in our reports except from absolute 
necessity. 

New trial. 

Cited: Barringer 1;. Deal, 164 N.  C., 248 ; Icie v .  King, 167 N. C., 177. 

R. A. PEELE ET AT,. Y. NORTH AND SOUTH CAROLINA RAILWAY 
COMPANY. 

(Filed 17  April, 1912.) 

1. Arbitration and Award-Agreement in Pais-Enforcement by Judgment. 
Except by statutory provision a court has no power to enter summary 

judgment on a n  arbitration and award arising by agreement in pais and 
not a n  incident to a pending suit. 
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2. Same. 
Where suit is pending between the parties, and more especially after 

issue joined, and there is an agreement to arbitrate, the award to be made 
a rule of court, the award may be enforced by judgment entered in the 
cause. 

3. Same--Fraud-Objection and Exception-Trial by Jury-Practice. 
After an action has been commenced and issue joined, and an agree- 

ment to arbitrate has been made by the parties out of court, containing a 
stipulation that "the award shall be entered as judgment in the cause," 
the award may be entered and enforced by final process if it is otherwise 
valid, giving the parties opportunity to except thereto on the ground of 
fraud, etc., and have the issues thus raised to be determined by a jnry. 

4. Same. 
After suit commenced and issue joined between the parties for damages 

against a railroad company for alleged negligence in injuring plaintiff's 
lands by fire from defendant's passing locomotive, they entered an agree- 
ment to arbitrate, out of term, with the stipulation that the defendant 
should promptly pay "all awards made by the arbitrators, and the same 
shall be entered as judgment in the cause so as to become binding be- 
tween the parties." After the award had been rendered and when the 
cause was called for trial, the defendant filed affidavits tending to im- 
peach it for fraud and partiality on the part of the arbitrators. On the 
issues thus joined the jury found for the plaintiff. Judgment on the ver- 
dict was Held, no error. 

APPEAL from Cooke, J., at October Term, 1911, of SCOTLAND. 
The plaintiffs alleged that the defendant was a corporation, doing 

and carrying on the business of a railroad and common carrier, and 
that on 26 October, 1909, it ran its locomotives on its railroad and 
negligently permitted sparks of fire to be emitted from its loco- 
motives, and that the said sparks of fire ignited the property of ( 61 ) 
the plaintiffs, which was situated contiguous to or near the rail- 
road, and set fire to and damaged the plaintiffs' property in the sum 
of $360. 

The defendant, answering the complaint, denied that it was guilty of 
any negligence as alleged in  the complaint, and denieid that the plain- 
tiff was entitled to any recovery against this appellant. 

After the'cause was at issue, and out of term, the parties entered into 
a written agreement, duly signed, to arbitrate the question at  issue and 
on the amount of damages. The agreement recited and referred to the 
suits pending, provided for arbitration by arbitrators selected and 
sworn, etc., and concluded with the stipulation that defendant "shall 
promptly pay all awards made by said arbitrators, and the same shall be 
entelred as judgment in  the cause so as to become fully bindrng on all 
parties hereto." The arbitrators, having been selected and sworn a i  
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per agreelment, and notice having been duly served, met and made 
avard that the amount of damages due from defendant to plaintiffs was 
in the sun1 of $360. When cause was called for trial at October Term, 
1911, these facts were made to appear b r  affidarit, and plaintiff moved 
for judgment according to the sward, and defendant filed counter- 
affidavits tending to impeach the award for fraud and partiality 011 

part of umpires, etc., and thereupon, over defendant's objection, issues 
wetre submitted to the jury and the following verdict was rendered: 

1. Was there an arbitrament and award as to the amount of dafxigea 
in which plaintiffs are entitled to recover in this action? Ansiver : 
Yes. 

2. Were the arbitrators thereof wrongfully and corruptly biased and 
prejudiced in favor of the plaintiffs? Answer. No. 

Defendant duly excepted. 
Thers was judgment on the issues and the award for the amount of 

verdict, and defendant further excepted and appealed. 

( 62 ) Coze & L ) u m  for plaintiff .  
W .  H.  S e a l  for defendant. 

HOKE, J., after stating the case: Except by statutory provision, a 
court has no power to enter summary judgment on an arbitration and 
award arising by agreement in pais and not as incident to a pending 
suit. Where suit is pending between the parties, and more elspecislllp 
after issue joined, and there is an agreement to arbitrate, the award to 
be made a rule of court, in such case the award may be enforced by 
judgment elutered in the cause. There is also ample authority for the 
position that on action pending and issue joined, though the agreement 
to arbitrate be made out of court, if the agreement contains the stipu- 
intion, as in this case, "That the award shall be entered as judgment in 
the cause," the award, if otherwise valid, may be so entered and en- 
forced by final process. McCall v. McCall,  36 S. C., 80-85; Pccmingtor~ 
1,. Humbl in ,  12 Wendell, 212; Cowigan  v. Rockefeller. 67 Ohio 354: 
Rodgers c. Nall ,  25 Tenn., 29; TVear v. Rugan, 30 Miss., 83; 11 Enc. 
PI. Pr., p. 1049. 

I t  would seem that the decisions of this State have! been against thi, 
position, though in much the larger number of thelni, as in Jackson v. 
~IIcLean ,  96 N .  C., 474; Metcalf v. Guthrie, 94 N. C., 449; M o n k  z.. 
Atistin, 85 X. C., 179, cited and relied on by the defendant, the question 
mas not really presented, as the agreement in those cases did not contain 
the stipulation that the award should be madel the judgment of the 
court in the pending cause; and in Long I , .  Fitzgerald, 97 N. C., 39, 
;There this pro~ision did appear, there judgment upholding the award 
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was affirmed. The only case we find with u8s which direlctly sustains 
the view that  a n  award pursuant to agreement made by the parties out 
of court may not be entelred as judgment in  the cause, though containing 
stipulation tha t  this might be done, is  Simpson v. McBee, 14 N. C., 531. 
The learned judge in  that  case recognizes that  a different practice may 
have then prevailed in England under a statute from the time of 9 and 
10 William III., ch. 15, and we think that  the contrary vielw pre- 
sented and sustained by the authorities heretofore cited should 
prevail i n  such cases, and, if the award is  otherwise valid, tha t  ( 63 ) 
judgment thereon should be entered in  the pending cause. This 
ruling requires and is  predicated on the position that  the parties are 
to be afforded opportunity to object to the award and i ts  validity by 
exceptions and the issues so arising to be determined by the jnry if that  
m o d  of tr ial  is  insisted upon. This  was the course pursued i n  the 
present case and we find no reason for disturbing the result of the 
trial. 

N o  error. 

VENNIE TEMPLETON v. P. B. BEARD, P. A. MARKHAM ET . 4 ~ . ,  

COMMISSIONERS OF ROWAN COUNTY. 

(Filed 24 April, 1912.) 

1. County Commissioners-Bridges, Delay in Building - Negligence - Dis- 
cretion. 

Damages for injuries received in crossing a creek in a conveyance, in 
an action alleging the crossing to have been dangerous, and caused by the 
negligence of the county commissioners in not having a bridge over it 
erected under their contract in a reasonable time, are not recoverable, the 
matters complained of being discretionary with the commissioners, and 
not reviewable in the courts. 

2. County Commissioners-Negligence-Individual Responsibility - Corrup- 
tion and Malice-Pleadings-Evidence. 

To recover individually of county commissioners for their acts or omis- 
sions as such, involving an exercise of discretionary powers, it  is necessary 
to allege and prove that they acted or failed to act "corruptly or of malice," 
and that principle is not affected by the fact that in other and many 
instances they act ministerially. 

3. County Commissioners -Penalty - Jurisdiction - Justice of the Peace-- 
Appeal. 

An action against a county commissioner for the penalty of $200 pre 
scribed by Revisal, sec. 3590, for neglecting to perform the duties required 
of him, and to be paid to the party suing therefor, etc., is ex contractu, 
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and is originally cognizable in a court of the justice of the peace, and 
hence is not open to a party seeking its recovery originally in the Superior 
Court. 

( 64 ) APPEAL from Perguson, J., at January Term, 1912, of IRE- 
DELL. 

There was judgment sustaining demurrer to the complaint, and plain- 
tiff excepted and appealed. 

The facts are suffikiently stated in the opinion of the Court by 
MR. JUSTICE HOKE. 

i 2. V.  Tur l ington  for the plaintiff. 
L. C.  Caldwell for the defendant. 

HOKE, J. The plaintiff instituted suit against P. B. Beard and four 
others, and for her cause of action alleged "that, during the period re- 
ferred to, defendants wetre the duly qualified and acting Commissioners 
of Rowan County, N. C. That on the. . . .day of May, 1909, the public 
road leading east from Mount Ulla, in  Rowan County, was and had 
been for several months past in a dangerous and unsafe condition at  the 
l~oint  where i t  crosses Back Creek, and was a menace to the public 
passing over said road because of the great need of a bridge across said 
creek, which fact was well known to defendants above named and was 
negligently, carelessly, and wantonly, without due regard to the safety 
of the public, allowed to remain in said dangerous condition. 
That the defendants above named well knew the dangerous condition 
of the road and the need of a bridge, a t  that place1 and had assumed 
the responsibility therefor, and had apeed to build a bridge at  that 
place and had let the contract for the building of said bridge, but 
carelessly, negligently, and recklessly failed to have said bridge built 
for a long period of time after the contract for same had been let, to 
wit, for the period of about six months, well knowing that the safety 
of the public was imperiled by this long delay. That on or about the 
. . . .day of May, 1909, Miss Vennie Templeton, while attempting to 
cross the said creek at the point above named, drove her horse into 
the said ford, when her horse, on account of the dangerous condition 
of the aforesaid ford, lost his life and the said plaintiff in this action 

was greatly damaged, to wit, in  the sum of $300." 
( 65 ) On these facts alleged in the complaint and made the basis 

of plaintiff's demand, the, county of Rowan is not liable, on the 
principle declared and approved in the, well-considered case of White  v. 
Commissioners, 90 N. C., 437, and many others of like purport. Nor 
will the action lie against the members of the board as individuals, be- 
cause there is no averment that defendants acted or failed to act 
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"corruptly or of malice." The case presented is one involving the exer- 
cise of discretionary powers conferred upon the board for the public 
benefit, and i t  is very generally recognized in such case that in the ab- 
sence of statutory provisions even ministerial officers, acting on ques- 
tions arising properly within their jurisdiction, are not liable to suit 
by individuals without an averment of that kind. I n  such cases the 
officers are sometimes termeld "quasi-judicial,' and the general prin- 
ciple applicable is stated by Mechem on Public Officers as follows: 
('The same relasons of private interest and public policy which operate 
to render the judicial officer exempt from civil liability for his judicial 
acts within his jurisdiction apply to the quasi-judicial officer as well, 
and it is well settleld that the quasi-judicial officer cannot be called 
tipon to relspond in  damages to the private individual for the honest 
exercise of his judgment within his jurisdiction, however erroneous or 
misguided his judgment may be. The name applied to the office or the 
officer is immaterial. The question depends in each case upon the 
character of the act. I f  it be judicial or quasi-judicial in its nature, 
the officer acts judicially and is exempt. Neither is i t  material that 
the officer usually or often acts ministerially. I n  those cases ill 
which he does act iudicially he is, nevertheless, exempt. A statement 
approved in numerous decisions here and elsewhere. Hudson v. Mc- 
Arthur, 152 N. C., 107; Rccysford v. Phelps, 43 Mich., 342; Baker. v. 
State, 27 Ind., 485; 28 Cyc., 466. Section 3590 of the Revisal enacts: 
('If any county commissioner shall neglelct to perform any duty re- 
quired of him by law as a member of the board, he shall be guilty of 
a misdemeanor, and shall also be liable to a penalty of $200 for each 
offense, to be paid to any person who shall sue for the same." And it 
may be that unless barred by the statute of limitation, the plaintiff on 
the facts stated in the complaint might be allowed to recover 
against each commissioner the penalty of $200 as provided by the ( 66 ) 
statute. Staton v.  Wimberly, supra; Bray v. Banzard, 109 
N. C., 44; Bray v. Creekmore, 109 N. C., 49. But under our authorities, 
an action of this character is held to be one ex contractu, and original 
jurisdiction for such a claim is within the jurisdiction of a justice of 
the peace, and the position is therefore not open to plaintiff on this 
record. Katzemtein v .  R. R., 84 N. C., 688. 

The judgment sustaining the demurrer must be 
Affirmed. 
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MOCKSVILLE LODGE, NO. 134, A. F'. AND A. M., v. G. R. GIBBS ET BL. 

(Filed 24 April, 1912.) 

1. Contempt of Court-Facts Found-Evidence-Appeal and Error. 
The facts found by the trial judge in making a ruling for contempt of 

court for the disobedience of its restraining order, when supported by evi- 
dence, will not be reviewed on appeal. 

2. Contempt of Court-Service of Process-Knowledge. 
I t  is not necessary to show legal service of a restraining order to at- 

tach a party for contempt for its violation, for it  is suficient to prove cir- 
cumstances from which i t  can be reasonably inferred that the respondents 
had knowledge of the fact that  the order had been issued. 

3. Same-Evidence Sufficient. 
The expressed intent of respondent, in  proceedings for contempt of an 

order of court, to run a merry-go-round, in  spite of a restraining order, 
with evidence that the order had been issued on the day previous to i ts  
running in violation thereof; and on that  day the respondent had a n  
interview with his attorney, who was present in  the clerk's office when the 
order was filed, and immediately thereafter a bill of sale to a third party 
was made, alleged to be fictitious, who ran the merry-go-round a t  the time 
complained of; that  the order was read to respondent's wife, a copy of 
which she refused to receive, and which evidently thereafter, and before 
the commission of the offense by th6 vendee, the respondent had seen, a 
copy also having been left with his vendee; that the parties were traveling 
together in  an amusement troupe, etc., is sufficient to sustain the findings 
of the trial court upon which the conviction for contempt was entered. 

4. Conten~pt of Court-Disavowed Intent-Evidence-Conviction. 
The mere sworn disavowal of any intention on the part of one attached 

for contempt of an order of court is not sufficient for him to demand his 
discharge, when from his acts or conduct i t  may be seen that he was 
guilty thereof. Weston v. Luwzbe~ Go., 158 N. C., 270, cited and applied. 

( 67 ) APPEAL from order of Baniels, J., rendered a t  chambers, 29 
August, 1911; from D A ~ I E .  

The summons in this action was issued oil 7 August, 1911, and on the 
same day an order was signed by the judge holding the1 courts of the 
Tenth District, restraining the defendant, G. R. Gibbs, his agents and 
employees, from operating a merry-go-round or  other device upon the 
grounds described in the affidavit, on 10 and 12 August;, 1911, and from 
doing or permitting to be done by himself, his agents or employees, any- 
thing tending to the annoyance or disturbance of the picnics to be held 
on  those grounds on those days. 

The restraining order was filed in the clerk's office at Mocksville on 
9 August, 1911, and was issued on that day. 
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The merry-go-round referred to in said order was operated on the 
10th day of August, but the respondents, Gibbs and Emington, claim 
that on 9 August, 1911, before notice of the restraining order, the said 
Gibbs sold said merry-go-round to said Emington, in good faith and for 
value, and that it was operated on the 10th by Emington as his own 
property, while the plaintiff claims that both Gibbs and Emington knew 
that the restraining order had been issued before said sale; that the sale 
was fictitious, and that Ernington was acting as the agent of Gibbs on 
10 August, 1911. 

On 17 August, 1911, a notice mas issued to the respondents to appelar . 
and show cause why they should not be attached for contempt, and 
upon the hearing of the same the following order was made: 

This cause conling on to be heard before his Honor, F. A. Daniels, 
judge, at chambers in Salisbury, N. C., on 29 August, 1911, upon 
a rule issued by his Honor against A. T. Grant, Jr., G. R. Gibbs, (68) 
and Thomas Emington, to show cause why they should not be 
attached as for contempt in disobeying the restraining order issued by 
this court in the above action at  chambers in Statelsville, N. C., on 7 
August, 1911, and the writ of injunction issued thelreunder on 10 
August, 1911, by the clerk of the Superior Court of Davie County, 
3. C., and the rule now being heard upon affidavits and other proof.j 
offered in evidence, and it appearing that an order was made by his 
Honor a t  chambers in Statesville, N. C., on 7 August, 1911, restraining 
the defendant, G. R. Gibbs, his agents and employees, from operating a 
merry-go-round or other device on the grounds described in the affidavits 
filed on 10 and 12 Aug-ust, 1911, and from doing or permitting to be 
done by himself, his agents or employees, anything tending to the an- 
noyance or disturbance of the picnics to be held on those grounds on 
those days; and it furthelr appearing that the respondents had a full 
knowledge of the filing of said order, the same having been served on 
them; and a rule to show cause why they should not be attached for con- 
tempt for disobeying said order having been issued by his Honor at  
chambers in  Lexington, N. C., on 15 August, 1911, and returnable be- 
fore his Honor, F. A. Daniels, in chambers in Salisbury, N. C., on 20 
August, 1911, when and wllere said respondents appeared and made 
answer : 

The court finds the following facts: That respondent A. T. Grant, 
Jr., is not guilty of any contempt of this court or of any willful disobe- 
dience of any order or process issued by the court in  this cause; and it 
is further ordered and adjudged that said rule be discharged as to the 
said A. T. Grant, Jr . ,  and that he recover his costs. 

The court finds the further facts, to wit: That the respondents G. R. 
Gibbs and Thomas Enlington had notice of said restraining order so 
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issued by the coirt  as aforesaid, copies of the same8 having been duly 
served on them, and that respondents G. R. Gibbs, and Thomas Eming- 
ton whom the court finds was the agent of the said Gibbs, after said 

notice, did operate said merry-go-round on the lands described 
( 69 ) i n  the petition on the said 10 August, 1911, in willful disobedi- 

ence of said reistraining order of the court, and that after said 
Gibbs and Emington had notice of the granting of the restraining order 
in  this cause, but before it had been served on either of said respondents, 
the said Gibbs made a pretended sale of his merry-go-round to said Em- 
lngton with intent to violate and evade said restraining order. 

I t  is further considered, ordered, and adjudged by the court that 
respondents G. R. Gibbs and Thomas Emington are guilty and in con- 
tempt of this court, and that respondelnts G. R. Gibbs and Thomas Em- 
ington each pay a fine of $50, and that they pay all the costs of this 
proceeding, to be taxed by the Clerk of the Superior Court of 'Davio 
County. 

The said G. R. Gibbs and Thomas Emington are committed to tho 
custody of the Sheriff of Rowan County until this judgment is complied 
with. 

F. A. DANIELS, 
Judge Presiding, T e d h  Judicial District. 

The respondents excepted and appealed, and assigneld the followilig 
as errors: 

1. That his Honor held that respondents should pay all costs, includ- 
ing that incurred by A. T.  Grant, Jr. 

2. That there was no sufficient evidence1 to support the findings of 
facts as made by his Honor. 

- 3. That his Honor held that respoildents had not purged themselve.; 
of the contempt alleged to have been committed. 

4. That his Honor held that respondents were guilty of contempt, 
and adjudged that they should pay a fine of $50 elach. 

T.  B .  Bailey and E. Z. Gaithe? for plainti f .  
Graham & D e v k  and D. G. Bmcmmitt for defendant. 

ALLEN, J. The facts found by his Honor and incorporated in his 
order are ample to support the conclusion he reached, and they are not 
reviewable, if supported by evidencel. Young v. Rollins, 90 N. C., 
125; In re Denton, 105 N .  C., 59; Green v. Green, 130 N.. C., 578. 

The respondents do not contest the correctnelss of this rule, but, ad- 
mitting it, they say there is no evidence to support the findings 

( 70 ) that they had notice of the restraining order beifore 10 August, 
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1911, on which day i t  is alleged it was violated, or that the respondent 
Emington was the agent of the respondent Gibbs, or that the sale to 
Emington was not made in good faith and for value. 

We must, then, consider the evidence, not for the purpose of reviewing 
the findings of his Honor, but to see if there is any evidence to support 
them, and in  doing so will be guided by the principle that it is not neces- 
sary to show legal service of the restraining ordelr before 10 August, 
1911, and that i t  is sufficient to prove circumstances from which i t  can 
be reasonably inferred that the respondents had knowledge of the fact 
that the order had been issued, in  accordance with the rule stated in 
High on Injunctions, see. 1421: "In considering the question of a 
defendant's liability for a breach of injunction, i t  i s  to be borne in mind 
that the injunction becomes operative from the time of the order beling 
made, and not from the date of the writ itself, or from the time of its 
being drawn up. The mandate of the court being effectual upon all 
parties having notice thereof from the time it is given, to fix defendant's 
liability for a violation i t  is only necessary to show that he was actually 
apprised of the existence of the order at the time of committing the acts 
constituting the violation"; and again in section 1422 : ''Any means 
of information whereby notice of the order is actually brought to 
the knowledge of the parties enjoined would seem sufficient to meet 
the requirements of the rule above laid down. And the courts have 
uniformly held that it is not requisite that a defendant, against whom 
an  injunction has been issued, should be officially apprised of its ex- 
istence, or be served with .process in the cause to render him liable in 
contempt in committing a bretach of the injunction. I f  defendant is 
informed of the exstence of the order, although not yet served with pro- 
cess, i t  becomes operative upon him, and he will not be allowetd to dis- 
regard or violate it. I t  is enough to show that he has had actual notice 
of the existence of the writ, or of the order of the court that i t  should 
issue." 

What, then, are the circumstances established by the evidence, if the 
plaintiff's affidavits are believed? 

(1) The summons was issued on 7 August, 1911, and was served 
on t h ~  respondent Gibbs on 8 August, 1911, and on the night of ( 71 ) 
that day he (Gibbs) said, in the presence of J. H. Bruce, 
"that the plaintiffs thought they had fixed to stop him from running his 
merry-go-round, and that he intended to run his machine anyway," 
and that "he had a lawyer to do his fighting." 

(2) The restraining order was signed on 7 August, 1911, and was 
filed in the office of the clerk of the Superior Court in  Mocksville, 
about 9 o'clock of the morning of 9 August, 1911, in  the presence of 
A. T. Grant, attorney for the respondents. 
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( 3 )  The said attorney went from the clerk's office to his law office 
and in  a few minutes the respondent Gibbs was in the law office 
in conference with his attorney; and the bill of sale from Gibbs to 
Emington was signed about 10 o'clock of the morning, of the same day. 

(4) The restraining order was executed by reading and delivering 
n copy thereof to A. T. Grant, Jr., Esq., as attorney for G. R. Gibbs and 
wife, 9 August, 1911; by reading to Nrs. G. R. Gibbs and offelring to 
leave a copy with her, which she refused to receive, not loeing able to 
find her husband, he being gon% 9 August, 1911; by reading to T. Em.  
ington and leaving a copy of same with him, 9 August, 1911; by defend- 
ant  Gibbs accepting service of order without reading, as he had read 
the copy served on his wife, Nrs. G. R. Gibbs, and by leaving a copy 
with him. This 10 August, 1911, 9 p. m. 

( 5 )  The merry-go-round was shipped to Mocksville in the name of 
the "Gibbs Amusement Company," and was shipped from Mocksville to 
Graham, on 12 August, 1911, in the same name; and when i t  was shipped 
to Graham ten tickets were bought for the Amusement Company, on 
one of which the respondent Gibbs traveled. 

(6)  The relspondent Emington went to Mocksville as a member of 
the Amusement Company, and left as such. 

(7)  The respondent Gibbs continued to exercise control over the 
merry-go-round after he claims he made the sale to Emington, and on 

11 August, 1911, boasted i n  the presence of Emington, and with- 
( 72 ) out contradiction on his part, that some kind of legal papers had 

been executed against him for the purpose, of prohibiting the 
operation of the merry-go-round on the previous day a t  Mocksville, but 
that he had very cleverly transferred the ownership of this property 
and had shown the Masons of Mocksville that they could not bluff him, 
and that when another year came round he would have a new outfit 
and would put it over them again. 

Thelre was much evidence on the part of the respondents which, if 
accepted by the court, would have exonerated them from all blame: but 
the circumstances we have enumerated are supported by evidelnce, and 
from them i t  was not unreasonable to infer and find that the respond- 
ents knew of the re~straining order on 9 August, 1911, and that the pre- 
tended sale to Emington was not in  good faith, and was for the pur- 
pose of evading and defeating the restraining order, and the court 
Laving so found, we cannot disturb the judgment. 

Again, the respondents contend that having disavowed any intention 
to disregard the order of the court, having "purged themselves of the 
contempt," they must go free. 

I f  this position can be maintained the force and elffect of a restrain- 
ing order will be measured by the conscience of the party against whom 
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i t  issues, and if that -is sufficiently elastic, he can always violate the 
order, and then escape liability by swearing he did not intend to show 
disrespect for the order of the court. 

Such a conclusion would practically destroy the efficiency of this 
important branch of equity jurisdiction, and is not, we think, sup- 
ported by reason or authority. 

The question was consider'ed in Baker v. Cordon, 86 N. C., 121, and 
in answer to the contention that the disavowal of the intent purges 
the contesmpt and exonerates the party, the Court there says: "This 
objection rests upon a misapplication of the rule laid down and acted 
on in  the matter of Moore and others, 63 N. C., 397. That rule is con- 
fined to the 'class of cases,' in the language of the Chief Justice, who 
delivers, the opinion, 'where the intention to injure constitutes the grava- 
meln' of the offense. The Oiolation of a judicial mandate stands upon 
different ground, and the-only inquiry is whether its require- 
ments have been willfully disregarded. I f  the act is intentional, ( 73 ) 
and violates the order, the penalty is incurred whether an 
indignity to the court, or contempt of its authority, was or was not 
the motive for doing it. A party is not at  liberty, by a strained and 
xarrow construction of the words and a disregard of the obvious and 
essential requirements of the order, to evade the responsibility which 
attaches to his conduct. I n  an honest desire to know the meaning and 
to conform to its directions, a mistaken interpretation of doubtful lan- 
guage would be a delfense to the charge, but when its language is plain 
and the attempt is made to escape the force and defeat the manifest 
purposes of the order, by indirection, the penalty must be enforced or the 
court would be unable to perform many of its most important functions." 

This case has been approved, in Weston v. Lumber Co., 158 N. C., 270, 
in which Justice Walker, speaking for the Court, says: "We have 
high authority for saying that a party enjoined must not do the pro- 
hibited thing, nor permit i t  to be done by his connivance, nor effect 
if, by trick or evasion. He  must do nothing, directly or indirectly, 
that will rende'r the order ineffectual, either wholly or partially so. 
The order of the court must be obeyed implicitly, accoEding to its 
spirit and in good faith. Rapalje on Contempt, sec. 40. The motive 
for violating the order is not considered in  passing upon the ques- 
tion of contempt, and the respondent cannot purge himself by a dis- 
avowal of any wrong intent. I t  is the fact of his obedience that alone 
will be considered. Section 42; Baker v. Cordon, 86 N. C., 116, 41 
Am. Rep., 448." 

Upon a review of the whole record, we are of opinion there is no 
error. 

Affirmed. 
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( 74 
R. L. McLEOD, EXECUTOR OF LEV1 S. WARNEYR, v. MRS. MATTIE 

JONES ET -4L. 

(Filed 24 April, 1912 . )  

1. Wjlls-Latent Ambiguity-Intended Donee-Extrinsic Evidence. 
When there is a latent ambiguity in  the expression used in a will to 

denote the donee of a gift, extrinsic evidaence is competent to apply the 
description to the intended donee, when it  does not othervise alter or 
affect the construction of the writing. 

2. Same-Religious Institutions. 
One who was an active member of a Baptist church in a certain locality, 

and during his life contributed to its foreign, home, and State missions, 
its orphanage, and other causes; devised and bequeathed certain of his 
property to ( a )  the Home Missions of the Baptist denomination; ( b )  to 
the Foreign Missions of the Baptist Church; ( c )  to the Thomasville 
Orphanage: Held, i t  was competent to show by par01 or extrinsic evidence 
that  the intended donees were, (a)  the Home Mission Board of the South- 
ern Baptist Convention; ( b )  the Foreign Mission Board of the Southern 
Baptist Convention; ( c )  the Trustees of the Thomasville Baptist Orphan- 
age; and that these were the only institutions of the church of which he 
was a member that he could have intended as the beneficiaries under his 
will. 

APPEBL froni perguson, J., at September Term, 19 11, of ~ I ~ o R E .  
Civil action to obtain the construction of the last will and testament 

of Levi S. Warner, deceased, and assure the proper distribution of 
his estate. 

I t  appeared that the testator made the will in  question and d i d  
without wife or children, leaving some sisters and children of others 
survi&g as his next of kin and heirs at law; that the action was insti- 
tuted by the executor named in the will and for the purposes indicated 
and the persons above referred to, and the Home Mission Board of 
the Southern Baptist Conrention and the Foreign Missionary Board of 
the Southern Baptist Conr~ention and the Trusteles of the Baptist 
Church at Carthage, N. C., and the trustees of the Thomasville Baptist 
Orphange, were made parties defendant; that the will, aftelr making sev- 

eral devises and bequests to his sisters who survired the telstator, 
( 75 ) and the children of those deceased, contained the following items, 

which are the special subjects of controversy: 
8th. I mill and bequeath one-third of all  the proceeds of the balance 

of my real and personal property of evefry description and kind to  
Home Missions of the Baptist denominaton. 

9th. I will and bequeath one-third of all the proceeds of the balance 
after item 7 of all real and pelrsonal property of every description and 
kind to Foreign Missions of the Baptist denomination. 
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10th. I will and bequeath the remainder of all my real and personal 
property of every description and kind to the Thomasville, Orphange. 

And i t  appeared that there would be several thousand dollars affected 
by the items, as stated. 

After being charged by the court, the jury rendered, in  reference to 
these items, the following verdict : 

1. Did testator, by the words in item 8 of his will, "Home Missions 
of the Baptist denomination," intend "the! Home Mission Board of the 
Southern Baptist Convention," as alleged? Answer: Yes. 

2. Did testator, by the words in 9 item of his will, Foreign Missions 
of the Baptist denomination," intend "the Foreign Mission Board of 
the Southern Baptist Convention," as alleged? Answer: Yes. 

3. Did the testator, by the words in 10 item of his will, "Thomasville 
Orphange," intend "The Trustees of the Thomasville Baptist Or- 
phange," as alleged ? Answer : Yes. 

U p ~ n  this verdict and on the matters now in controversy between the 
parties, the court entered judgment as follows : 

1. That the plaintiff, as executor of the last will and testament of Lewi 
8. Warner, be and he is  hereby instructed, directed, and decreed to pay 
the bequest and devise mentioned and set forth in  item 8 of the last will 
and testamelnt of his said testator to the defendant "the Home Mission 
Board of the Southern Baptist Convention." 

2. That the plaintiff, as executor of the last will and testament of 
Levis S. Warner, be and he is hereby instructed, directed, and 
decreed to pay the bequest and devise mentioned and set forth in ( 76 ) 
item 9 of thc last will and testament of his said testator to the 
defendant, "the Foreign Mission Board of the Southern Baptist Con- 
i~ention." 

3. That the plaintiff, as executor of the, last will and testament of 
Levi S. Warner, be and he is hereby instructed, directed, and decred 
to pay the bequest and devise mentioned and set forth in item 10 of the 
last will and testament of his said testator to the ddendant, ''the Trus-  
tees of the Thomasville Baptist Orphange," . . . And from said 
judgment the heirs at  law and next of kin appealed. 

H. F. Seawell for t h e  p l a i n t i f .  
R. L. B u r n s  and G. H.  H u m b e r  for t h e  defendants.  

HOKE, J., after stating the case: Under our decisions, the facts in evi- 
dence present an instance of a latent ambiguity, requiring and permit- 
ting the reception of extrinsic evideme; not to alter or affect the con- 
struction, but to apply the description to the intended donee) as desig- 
ilated by the language appearing in  the will. K e i t h  v. Scales, 124 N .  C., 

61 



I N  T H E  SUPREME COURT. [I 59 

597; Tilley v. Ell&, 119 N.  C., 235; Ximmons v. Allison, 118 N.  C., 
765; Institute v. Norwood, 45 N.  C., 66. And in  such case and for 
such purpose, authority here and elsewhere is to the effect that the sur- 
lounding circumstances as well as the declarations of the testator are 
ielevant to the inquiry, and especially where, as in this case, the3 
wetre made a t  the time the will was executed. I n  re Hering's will, 152 
N.  C., 258; Holt v. Holt, 114 N.  C., 241; Morgan v. Burrows, 45 Wis., 
211; Griscom v. Evans, 40 N.  J .  L., 402; Coulan v. Doul, 153 U. S., 
216; Covert v. Sebern, 73 Iowa, 564; Vernor v. Henry, 43 Pa. (3  Wells), 
585; Chappell v. Missionary Society, 3 Ind. App., 356; Allen v. Allen, 
40 Eng. Common Law, 92; Chamberlain's Best on Evidence, 232; 1 
Williams on Executors, 424; Jones on Evidence '(2 Ed.), see. 479 ; 
Qardner on Wills, pp. 387-391-395. 

It appeared in  evidence that "Foreign Missions7' was a well-recog 
rlizeld and beneficent charity, established and administered by the Mis- 

sionary Baptist Church of the South through the "Foreign Mis- 
( 77 ) sion Board of the Southern Baptist Convention," an agency in- 

corporated for the purpose, and that "Home Missions" was a 
like charity, administesred by like agency, entitled "The Home Mission 
Board of the Southern Baptist Convention"; that collections and dona- 
tions for these charities had and made by the local churches were re- 
mitted to Mr. Walters Durham, the Trelasurer of the State Baptist Con- 
~en t ion ,  at  Raleigh, and he, in turn, remitted the Home Mission money 
to the Treasurer of the Home Mission Board at  Atlanta, Ga., and the 
Foreign Mission money was sent to the Treasurer of the Foreign Mis- 
sion Board a t  Richmond, Va.; that the testator attended and was for a 
long time a niember of the Baptist Church at Bethlehem, Moore County, 
N. C. ; taught in the Sunday-school and made gifts and subscriptions to 
its church work, including foreign missions, home missions, State mis- 
sions, orphanage, and other causes, the witness stating "that this church 
a t  Bethlehem was the Missionary Baptist Church, and that he knew of 
LO other Baptist church among the white people in that section of the 
State." I t  was made to appear, further, that the Missionary Baptists 
of the State maintained an orphanage at  Thomasville, N. C., incorpo- 
rated under the style and title of "The Trustees of the Thomasville Bap- 
tist Orphanage," the only orphanage of any kind maintained at  Thomas- 
ville, and, on consideration of the facts in evidence, the habits and cus- 
toms of ,the testator, his church affiliation, and his direct declarations 
referred to, there is no room for doubt as to the testator's mind and will 
and that the intecnded donees have been correctly ascertained and de- 
clared by the verdict. 

We were referred by counsel to several decisions in this State and 
clsewhe~re, as in Bridgers v. Pleasants, 39 N.  C., 26; Methodist Chzcrch 
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n. Baker, 91 Md., 539, to the effect that when a testator has evinced an 
evident desire to creiate or establish a trust, and the will is so indefinite 
in  its scheme or as to the beneficiaries who are contemplated that a court 
is unable, either from the terms of the will or by aid of extrinsic evi- 
dence, to ascertain or enforce the mind and purpose of the testator, such 
a provision, so expressed, must fail. These and like cases are re- 
ferred to by the present Chief Justice in the well-considered ( 18 ) 
opinion of Keith v. Scales, as follows: "There are numerous 
cases where the testator does not select tho object of his bounty, bnt 
attempts to leave i t  to his executors or trustees to select the purpose! or 
class, and this is too indefinite and the devise is void because no one 
can appoint anothelr to make a will for him." I n  the present case there 
is no trust declared or contemplated ( S t .  James v. Bagley, 138 N. C., 
384), but it is a direct bequest in absolute ownership to a lawful, bene- 
ficent, and well-ascertained charity, establisheld and administered by one 
of the grelat religious denominations of the country, and, as stated, 
the facts in evidence leave no doubt as to the intended beneficiaries of 
the testator's bounty. The case is controlled by the authorities cited. 
and Gilmer v. Stone, 120 U.  S., 586, is also a direct authority in appro- 
val of the decision. There is 

No error. 

Cited: Fulu~ood v. Pulwood, 161 N. C., 602. 

SOUTHERN PANTS COMPANY v. ROCHESTER GERMAN 
INSURANCE COMPANY. 

(Filed 1 May, 1912.) 

Insurance, Pire-Corporations-Receivers-Policies-Nonalienation Clanse- 
Forfeitures-Title-Interest-Possession-Interpretation of Statutes. 

A receiver of a corporation holds the title to the corporate property, 
under Revisal, sec. 1224, as the agent of the court for the beneficial 
owner, in no wise changing the interest of the owner in the property; 
and hence, when a policy of fire insurance has been taken only by a cor- 
poration and subsequent to the appointment of a receiver a loss occurs, 
the benefits under the policy are not forfeited under the nonalienation 
clause in the policy contract. 

APPEAL from A d a m ,  J., at October Term, 1911, of MECKLENBURG. 
The facts are sufficiently stated in the opinion of the Court by 

MR. CHEEF JUSTICE CLARK. 
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( 79 ) Burwell & Camler for plaintiff. 
Maxwell & Eeerans for defendant. 

CLARK, C. J. This action is to recover against nine insurance com- 
panies for loss admitted by them to have been sustained,in the destruc- 
tjon by fire of a stock of merchandise. The only controversy raised is 
as to the validity of said policies by reason of the fact that a receiver 
having been appointed of the Southern Pants Company, prior to the 
fire, the defendants contend that he was in  actual possession of the prop- 
erty at  the time of the fire, and thus they claim the insurance was for- 
feited under the clause in  the policies against change in the "interest, 
title, or possession" of the property insured. 

The mere appointment of a receiver does not have the effect to work 
such a change either in the interest or title of property as will forfeit 
insurance thereon under the nonalienation clause in the standard fire 
insurance policies. This has often been decided. I n  Thompson v.  In -  
surance Co., 136 U.  s., 287, the Court held: '(The title to the prop- 
erty in  the hands of a receiver is  not in him, but in  those for whose 
benefit he holds it." Nhr  in a legal sense is the property in  his posses- 
sion. I t  is in the possession of the court by him as its legal officer. In  
Insurance Co. v.  Bartlett, 91 Va., 305, the Court said: "The utmost 
effect of the appointment of a receiver is to put the property from that 
time into his custody as an officer of the court, for the benefit of the 
party ultimately proved to be entitled, but not to change the title or 
even the possession in  the property," citing Bank v .  Bank,  136 U. S., 
236. I n  Insurance Co. v.  Baker, 94 Md., 545, the Court held that the 
appointment of a receiver does not have the effect to invalidate a 
policy under the nonalienation clause. 

I n  Vance on Insurance, selc. 161, it is said: "The appointment of a 
receiver does not constitute such a change of interest as violates this 
rendition (the alienation clause in  the standard policy), nor does a 
change of rece'ivers, when the policy was procured by a former receiver." 

The delfendants, however, strenuously contend that this was changed 
by Revisal, 1224, which vests the title of the property in a re- 

( 80 ) ceive~r upon his appointment and divests i t  out of the corporation. 
That section by its terms applies only to imolve.nt corporations. 

which is not the case here. But even if i t  were insolvent, we do not 
think that the meaning of the section is to make the receiver the sole 
owner of the corporate property. H e  is vested, it is true, with the title, 
hut that is for the purpose of executing the trust, and is in  no way such 
an alienation as impairs the validity of an insurance policy. The re- 
ceiver has the legal title, but he holds it for the benefit of the equitable 
owner, the corporation, whose property is to be administered by him 
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under the orders of the court. I n  Insurance Co. v. Bartlett, supra, the 
Court says: "This condition in  the policy against alienation refers only 
to such sale or disposition of the property as caused all interest of the 
assured in, or control over, the property to cease." 

This court has always looked upon the receiver of a corporation as 
simply an  agent of the court to hold and manage the property under 
its direction. I n  Parris v. Receivers, 115 N. C., 600, and Grady v .  
R. R., 116 N. C., 952, the Court held: "Service upon the receivers is 
service upon the corporation as fully as if made upon the president and 
superintendent, whose duties they are temporarily discharging." The 
receiver, therefore, is simply temporarily substituted for the president 
or other manager of the, corporation. 

As to the possession, i t  was said in Gordon. v. Imuralzce Co., 120 La., 
442: "It is univelrsally held that the mere taking possession of prop- 
erty by a receiver is not a change of possession to avoid the policy." 

Nunlerous authorities can be cited to the above effect. We think 
jt clear that while the appointment of a receiver vests the legal title 
in  him (Revisal, 1224), he holds the same, and takes possession also, 
as the agelilt of the court for the beneficial owner, under the direction 
of the court. Such appointment in  no wise invalidates the policy under 
the provisions of the nomination clause in  the standard policies. The 
interest of the owner is in no wise changeld by the appointment of a 
receiver. The legal title and possession is held by him for the owner 
and the property is to be administered under the orders of the 
court. There is no alienation from the owner till the property (81) 
is sold and sale is confirmed. Till then the property still be- 
longs to the insured. 

No error. 

Cited: Roper v. Insuram'ce go., 161 N. C., 159. 

W. T. SPRINKLE v. J. H. SPRINKLE. 
- 

(Filed 24 April, 1912.) ', 

1. Pleadings-Limitation of Actions-Burden of Proof. 
Upon defendant's plea of the statute of limitation in an action upon 

contract, the burden of proof is upon the plaintiff to show that his 
cause of action is not barred. 
159-5 65 
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2. Arbitration an4 Award-Contracts-Seals-limitation of Actions. 
An agreement to submit a controversy to arbitration is a contract 

between the parties, and an action thereon, when it is not under seal, in 
respect to the running of the statute of limitations, is governed by the 
three-year statute, Revisal, sec. 395. 

APPEAL from Lyon, J., at December Term, 1911, of FORSYTH. 
This is an action to recover the sun1 of $1,407.37, with interest from 

28 January, 1898, said indebtedness being evidenced by an award. 
The matters giving rise to the arbitration were the result of mutual 
dealings and transactions between the parties, who had been engaged in 
T arious kinds of business as partners. 

The award was introduced in evidence, and is as follows: 

AWARD. 

Arbitration between W. T. Sprinkle and J. H. Sprinkle has this day 
been sektled as follows : 

That J. H. Sprinkle shall pay W. T. Sprinkle the sun1 of $3,000 as 
his part of the business, and $750 as his part of undivided profits to 15 
July, 1897, subject to a credit of $2,342.63, as agreed upon. 

This 28 January, 1898. P. T. LEHMAN 
W. S. MARTIN, 
J. F. GRIFF~TH (SEAL). 

(82) The following indorsement is or; the award : 

"From settlement with J. H. Sprinkle on the 10th day of March, 
1903, page No. 180, I am due J. H. Sprinkle $261.89, which I place on 
this arbitration as credit.'' 

Among other defenses, the defendant pleaded the three- and ten-year 
statutes of limitation. The plaintiff, to repel the application of the  ten- 
year statute, pleaded a payment, and introduced evidence tending to 
prove that the indorsement on the award was made with the consent of 
the defendant. 

No evidence was introduced as to the character of the submission to 
arbitration, and so far as appears it was in  parol. 

Nor was there any evidence that the arbitrators, Lehman and Martin, 
adopted the seal following the name of the arbitrator Griffith, and there 
is no finding to this effect. 

The summons was issued 20 January, 1911. 
The jury returned the following verdict: 
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1. Did the defendant agree that the credit of $261.89 should go as a 
credit on the award, as alleged, of the date 10 March, 19038 Answer: 
Yes. 

2. I n  what amount, if any, is defendant indebted to plainitff? An- 
swer: $2,110.61. 

His  Honor held upon the admitted facts that the cause of action was 
b$rred by the statute of limitations, and the plaintiff excepted and 
appealed. 

Jones & Patterson for plaiintiff. 
Manly, Hendren & Womble for defendant. 

ALLEN, J., after stating the case: The defendant having pleaded the 
statute of limitations, the burden was on the plaintiff to prove that the 
cause of action accrued within the time limited for bringing it. IIusse,~ 
v. Kirleman, 95 N. C., 66; House v. Arnold, 122 N.  C., 222. 

I f  he relied on the fact that the submission to arbitration was under 
seal, or that the arbitrators, Lehnian and Martin, adopted the seal, fol- 
lowing the name of the arbitrator Griffith, it was incumbent on him to 
offer evidence of these facts, and having failed to do so, we must consider 
the case upon a submission and an award, not under sale, and 
in so considering it, the nature of the obligation imposed on the ( 83 ) 
defendant will aid in determining whether the statute of limita- 
tions of three years or of ten years applies. 

I f  it is a liability established by contract, or is an obligation arising 
out of contract, express or implied, the contract not being under seal, it 
would seem to follow that the limitation of three years, prescribed by 
Revisal, sec. 395, subsec. 1, would be applicable, which is as follows: 
((An action upon a contract, obligation, or liability arising out of a 
contract, express or implied." 

I n  District of Colurnhia v. Bailey, 171 U. S., 170, Mr. Justice White 
quotes with approval from Morse on Arbitration and Award, that "a 
submission is a contract," and that "the submission is the agreement of 
the parties to refer. It is, therefore, a contract, and will in general be 
governed by the law concerning coatracts"; and from Witcher 11. Witch 
er, 49 N.  H., 176, that lLL4 submission is a contract between two or molt 
parties, whereby they agree to refer the subject in dispute to others, an1 
be bound by their award, and the submission itself implies an agreemem 
to abide the result, even if no such agreement were expressed." 

The question is discussed in Tullis v. Sewell, 3 Ohio, 513, and the Court 
says: '(The liability of the defendant originates in the contract of sub- 
mission that necessarily must precede the award. It is from this contract 
that the arbitrators derive their authority as judges whose decision is to 
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bind the parties. . . . It is the submission, therefore, that is the 
foundation of the right claimed by the plaintiff, and it is only in virtue 
of the submission that the subsequent proceedings have a binding force, 
The action originates in the submission, and ought to correspond in 
character with it. If i t  is by deed, the remedy should be by debt or 
covenant. If by parol, or writing not under seal, it may be by 
assumpsit." 

We conclude, therefore, that the cause of action by the plaintiff is one 
arising out of a contract, not under seal, and as more than three years 
elapsed after the date of the alleged payment, before the commencement 
of this action, that the right of recovery is barred. 

The case of R o n k  v. Hil l ,  37 Am. Dec., 483 (2 W. & S., 70 
( 84 ) Pa.), principally relied on by the plaintiff, seems to be in point, 

but the decision was upon the authority of Hodsden v. Harridge,  
2 Saund., 64 b., which was an action upon an award under seal, and in 
which it was hel'd that the action was not barred under the Statute of 
21 Jac. I., ch. 16, providing that ('A11 actions of debt grounded upon any 
lending or contract without specialty shall be sued within six years," 
and this statute was in force in Pennsylvania. Wickersham v. Lee, 83 
Pa., 422. 

The English case: was based on the language of the statute, and as the 
award was under seal and it did not appear that the cause of action was 
"grounded upon any lending or contract without specialty," the plea of 
the six-year statute of limitation was not sustained, and the Pennsyl- 
vania case first referred to depended upon a construction of the same 
language. 

I n  our opinion, his Honor decided correctly that, upon the facts in 
this record, the limitation of three years is applicable and that recovery 
on the cause of action is barred. 

No error. 

Cited:  Cutler v. Cutler, 169 N.  C., 484; Ga-rlarild v. Arrowood, 172 
N. C., 594. 

W. T. SPRINKLE v. J. H. SPRINKLE. 

(Filed 24 April, 1912.) 

Evidence excepted to not considered, as new trial is granted in plaintiff's a 

appeal. 

APPEAL by defendant from Lyon ,  J., at December Term, 1911, of 
FORSYTH. 
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Jones  & Pat terson  for plaintif f .  
M a n l y ,  H e n d r e n  & Wornble for defendant .  

ALLEN, J. The  judgment of the Superior Court was in  favor of the 
defendant, and he  appeals from a n  adverse ruling i n  the admission of 
evidence, which it is  not necessary for us to consider, as the judgment 
is  affirmed on the plaintiff's appeal. 

Appeal dismissed. 

BANK OF MOUNT AIRY v. GREENSBORO LOAN AND TRUST COMPANY. 

(Filed 1 May, 1912.) 

1. Banks-Certificates of DepositBil ls  and Notes-"Indorsements Guaran- 
teed9'-Words and Phrases. 

The indorsement on a certificate of deposit by a forwarding bank, sent 
to its correspondent bank for collection, reading "indorsements guaran- 
teed," is merely to satisfy the bank issuing the certificate of the genuine- 
ness of the indorsements. 

2. Banks - Certificates of Deposit - Bills and Notes-Indorsers-Present- 
ment for Payment-Laches-Debtor and Creditor. 

A bank to whom a certificate of deposit had been sent by another bank 
for collection did not present the certificate of deposit to the payor bank 
for thirty-six days, but reinitted promptly to the forwarding bank; and 
upon failure of the payor bank to redeem the certificate, demanded the 
amount thereof of the forwarding bank, and upon payment being refused, 
brings its action thereon, the defense being that the delay in presentment 
for payment had released a solvent indorser: Held, the delay of the 
plaintiff bank in presenting the paper for payment released the defendant 
bank from all obligations thereon, and the plaintiff having paid the cer- 
tificate, could not, without the consent of the defendant, make itself the 
creditor of the latter, and recovery was properly denied it. 

APPEAL by plaintiff from L y o n ,  J., a t  *4ugust Term, 1911, of SURRY. 
T h e  facts are sufficiently stated in  the opinion of the Court by  Ma. 

CHIEF JUSTICE CLARK. 

8. P. Graves  am$ Folger  & P o l p r  for plairdiff. 
Douglas  & Douglas  for defendant .  

CLARK, C. J. On  23 November, 1910, ;he Fi rs t  National Bank of 
Mount Airy issued a certificate of deposit to J. T. Cook for $500 and 
bearing 4 per cent interest, if held three months. The  same was indorsed : 
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"Pay any bank or banker or order; prior iiidorsements guaranteed. 17 
January, 1911. Greensboro Loan and Trust Company, Greensboro, 
N. C., W. E. Allen, cashier.') Above this indorsement was written the 
name of J. T. Cook, duly witnessed, and D. Marks. This certificate 

with the above indorsements was sent to the plaintiff, Bank of 
( 86 ) Mount Siry,  by the defendant, the Greensboro Loan and Trust 

Con~pany, 17 January, 1911, "for collection,') with instructions 
to "return promptly, if not honored." On the next day the plaintiff 
remitted the defendant the amount of the certificate, $500, less $1.25 
exchange, to wit, $498.75. The plaintiff did not present the certificate 
to the First National Bank of Mount Airy, which had issued the cer- 
tificate, till 23 February. I t  refused acceptance and payment; thereupon 
the plaintiff notified the defendant that it would look to the defendant 
for payment. 

The evidence in the case is that the indorsement of J. T. Cook was 
genuine, but that he was insolvent and prior to 18 January had drawn 
out all of his deposit except $170. The defendant relies upon the fact 
that it sent the certificate of deposit to the plaintiff for collection and 
with instruction to report immediately; that the indorser, Dl. Marks, was 
solvent, and that if the plaintiff had promptly presented this certificate 
and i t  had not been paid i t  would have looked to Marks for payment. 
The defendant contends that the plaintiff did not make prompt presen- 
tation for payment and took the risk because i t  desired to receive the 
accruing interest for three months, which became due on 23 February. 

The defendant sent the certificate of deposit to the plaintiff for col- 
lection, and i t  guaranteed the signatures of the indorsers merely to sat- 
isfy the bank issuing the certificate, and the evidence is that those signa- 
tures are genuine. The plaintiff could not make itself the creditor of 
the defendant without the latter's consent. There was no laches on the 
part of the defendant and there was negligence on the part  of the plain- 
tiff in not presenting the certificate at once for payment, and also in 
remitting to the defendant when it had not collected the sum due on the 
certificate which had been sent to it, not as purchaser, but merely for 
collection. I n  Rank v. Kenan, 76 N.  C., 340, it was held that when 
commercial paper is sent to a bank for collection it is the duty of the 
bank to make presentment for payment at  maturity. I f  it is not then 
paid, the bank must fix the liability of the drawer by protest and notice 

of dishonor, and if i t  fails in any of these duties i t  becomes liable 
(87) in  damages. I t  was held in  that case that i t  was no excuse that 

if the check had been presented for payment i t  would not havc! 
been paid. The failure of the bank to present' for acceptance and pay- 
ment made the check its own, and it was liable for the amount thereof. 
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Here  the  plaintiff received this paper for collection on 18 January,  
and did not present it for payment till 23 February, a delay of thirty- 
six days. This  would have made it liable, if i t  had  not  remitted the 
amount to the defendant, and having remitted, it certainly cannot re- 
cover back. 

The judgment directing a nonsuit must be 
Affirmed. 

STATE EX EEL. D. A. JONES v. GEORGE W. FLYNT. 

(Filed 1 May, 1912.) - 

1. Elections, Contested-Referee-Findings of Fact-Evidence-Evidential 
Matters-Appeal and Error. 

When by consent an order is entered by the court in an action involving 
titIe to office, that a certain named referee shall hear and determine the 
controversy, his finding of facts to be final, and he has filed his report 
finding the votes cast in certain precincts, resulting in the election of 
one of them, stating what weight he had given to certain testimony, the 
issues are those of facts, and his statements as to the weight he has given 
certain phases of the testimony leading to his final conclusions are not 
reviewable; and it is not material that he states he has grave doubts 
as to the competency of certain evidence which he has admitted and con- 
sidered. 

2. Elections-Board of Canvassers-Returns-Evidence-Prima Facie Case- 
Interpretation of Statutes. 

The finding by the board of canvassers as to the number of votes re- 
ceived by a contestant in an election is prima faSie correct. Revisal, 
sec. 4356. 

3. Pleadings-Allegations-Burden of Proof. 
The burden of proof is on the relator in a contested election for office, 

who alleges that the defendant is in possession and that he, the relator, 
received the majority of votes cast. 

4. Elections, Contested-Referee-Election Returns-Findings-Evidence. 
The referee to whom has been referred the determination of facts in an 

action between contesting parties in an election has the power to de- 
termine which of several election returns, in evidence, i s  the original; 
and when the referee has identified, in his findings, the original, it  will 
be deemed prima facie correct. 

5. Elections, Contested - Referee - Findings-Objections and Exceptions- 
Evidence--Principal Issue-Appeal and Error. 

An objection to the report of a referee, who was to find the facts relative 
to a contested election, for failure to find what occurred when the votes 
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were counted out on the night of the election, is not well taken, as 
these incidents are merely evidenciary on the principal issue of the 
number of votes cast for the relator and defendant, the referee acting as 
a jury with power to find the facts, and it being his duty to weigh the evi- 
dence and to determine on which side it preponderated, and to pass on 
the credibility of the witnesses. 

6. Elections, Contested-Returns Telephoned-Called by Another-Evidence. 
In an action involving the correct number of votes cast for each of the 

parties in a contested election, evidence of a witness, that at a certain pre- 
cinct, on the night of the election, he had another to read from a report 
the number of votes cast there for one of the contestants, as he telephoned 
the report in, is incompetent, the one who read the list for the purpose of 
telephoning not having been examined as a witness, and there being no 
evidence that it was correctly read. 

( 88 ) APPEAL by plaintiff from Lyon, J., at October Term, 1911, of 
FORSYTH. 

This is an action brought to try the title to the office of Sheriff of 
Forsyth. At the election held in said county in November, 1910, D. A. 
Jones and George W. Flynt were opposing candidates for said office. 

The board of county canvassers declared said Flynt elected by twelve 
votes, and he was accordingly inducted into office. 

Summons was issued returnable to February Term, 1911, of the Su- 
perior Court of said county, and complaint and answer were thereafter 

duly filed. The case turned upon the number of votes cast for 
(89) the relator and for defendant, respectively, in Broadbay Town- 

ship and in Middle Fork Precinct, No. 1, in said county. 
Relator alleged that in  Broadbay Township he received 443 votes, 

and his opponent 214 votes. Defendant claimed that in said township 
relator received 433 votes only, while he received 214. 

I n  Middle Fork (Precinct No. 1) relator alleged that he received 196 
votes and his opponent 49 votes. Defendant claimed that at said pre- 
cinct relator received only 186 votes and that he received 49. 

The board of county canvassers accepted the contention of defendant 
as to both these precincts and declared him to have been elected sheriff 
by a majority of 12 votes. 

At May Term, 1911, by consent of parties, the case was referred to 
F. C. Robbins, Esq. The order of reference is as follows : 

"This cause coming on to be heard before the undersigned judge of 
the Superior Court: i t  is now, by consent of parties, ordered that the 
said cause be and the same is hereby referred to F. C. Robbins, who 
shall, as soon as may be, proceed to hear and de te rmi~e  said cause, and 
who shall make and file herein his findings of fact and conclusions of 
law separately, his findings of fact to be final and the conclusions of law 
to be subject to reveiew upon exception and appeal as provided by law. 
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"It is, by consent of the parties, further ordered that said referee shall 
consider and determine only the number of votes actually cast for the 
office of sheriff of said county in the township of Middle Fork, Precinct 
No. 1, and the township of Broadbay, in said county, for the relator and 
for the defendant, respectively, at the election of 1910, it being agreed 
that outside of said precincts in said county, at said election, there were 
actually cast for said relator 2,305 and for said defendant 2,673 votes 
for said office, as appears from the returns from the precincts, and that 
all other questions of law and fact raised by the pleadings are waived.'' 

I t  was in evidence that there were four papers before the 
county board of canvassers, purporting to be returns from Broad- (90) 
bay Township, all of which were signed by the judges of election 
and the registrar, and they are referred to as Exhibits Nos. 10, 2, 3, 
and 4. 

I n  Exhibit No. 10, the vote of the relator is 443, in writing and in 
figures. 

I n  Exhibits Nos. 2 and 3, his vote is 433, in figures and -in writing. 
I n  Exhibit No. 4, his vote is 443 in writing, and 433 in figures. 
Exhibits Nos. 2 and 3 are referred to in the evidence as the long sheets, 

and are the official papers sent out to the election officers upon which to 
make their returns. One of these was returned to the board of can- 
vassers and the other to the county board of election&. 

Exhibits Nos. 10 and 4 are referred to as the short sheets, which 
were not sent to the election officers on which to make returns. J. F. 
Reynolds, a supporter of the relator, filled out Exhibits Nos. 10, 3, 
and 4. 

There was evidence on the part of the relator tending to prove that 
Exhibit No. 10 was returned to the county board of canvassers, and evi- 
dence on the part of the defendant that it was not seen by the board until 
the day it met to canvass the returns, and that the said Reynolds then 
took it from his pocket. 

There was also evidence that on the night of the election the votes 
were called out and counted, and the result marked on tally-sheets made 
by George Clodfelter and others, and that the number of votes were 

, 

marked on tickets from the tally-sheets, and that 443 votes were cast for 
the relator. 

The tally-sheets were not in evidence, and the defendant introduced 
evidence tending to prove that they were left on the table where the 
election was held, at the request of said Reynolds, and that he said they 
had been destroyed, and also that Reynolds and others were drinking on 
the night of the election, and that there was some confusion; all of which 
was denied by Reynolds. 
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(91) George Clodfelter, who kept a tally-sheet, testified, among other 
things, that after the rote for the relator and the defendant was 

counted, some one marked the number of votes on a ticket, and that 
he took the ticket and went to a store nearby to phone the result to 
Winston; that when he reached the store i t  was dark and he could not 
see, and he handed the ticket to Luther Snyder, who called out the num- 
ber of votes from the ticket, and he gare the vote over the phone to 
Winston. 

H e  also testified that he did not remember the figures on the ticket, 
nor the vote given by him over the phone; and Luther Snyder was not 
introduced as a witness. 

The relator offered to prove by two witnesses that Snyder called out 
443 votes for the relator, and that Clodfelter phoned that number to 
Winston. This evidence was excluded, and the relator excepted. 

The referee found that the relator received 433 votes in Broadbay 
Township, and it is conceded that if this finding stands, the defendant 
was elected by a majority of two uotes, and if he receired 443 votes, the 
relator was elected by a majority of eight votes. 

The referee states his impression of the evidence and his findings are 
as follows : 

"Having consider.ed and weighed all of the evidence with care, I here 
state as briefly as possible some of the points in it which have led me to 
the conclusion reached. 

"Plaintiff's Exhibit 10, showing 443 votes for X r .  Jones, written and 
in figures, and 214 for Mr. Flynt, written and in figures, is signed and 
certified by the election officers, and Mr. J. F. Reynolds testifies that he 
made it out and that it was the first one, and put it in an envelope and 
A h .  Rominger took i t ;  and Mr. Glenn Hoover, one of the judges, testi- 
fies that after they got through signing returns, Mr. Rominger took 
charge of them; Sidney Teague, the other judge, testifies that he don't 
know whether Exhibit 10 was given to Rominger or not. N r .  Rominger 
brought the sealed envelope of the county vote to the canvassing board, 
and Mr. Bynum, secretary, testifies that he took out of that envelope 

defendant's Exhibit 2 ;  that there was no other in it, and that 
( 92 ) Exhibit 10 was not in it, and Mr. Foy testifies that he saw ;Mr. 

Bynum take Exhibit 2 out of the envelope. 
"Reynolds further testifies, on his direct examination, that he made 

out but two returns, plaintiff's Exhibit 10 and defendant's Exhibit 3, 
and perhaps one other for Congress; but on cross-examination, when 
confronted with defendant's Exhibit 4, he admits that he filled out that 
also. H e  also testifies that while making out Exhibit 10 he did not say 
'It is easy to think one thing and write another,' in which he is contra- 
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dieted by Sidney M. Teague, one of the judges; and Mr. Langston also 
testifies that he thinks Mr. Reynolds made that remark. 
. "Also, when he came in before the canvassing board, he testifies that 

he walked up to the table; and one of the board, he thinks, passed up to 
him Exhibit 10, and he said, 'There is nothing wrong about this,' and 
he also denies pulling out of his pocket Exhibit 10 ; whereas several wit- 
nesses for Mr. Jones, to wit, May, Tavis, Savage, and Boyles, and sev- 
eral witnesses for Mr. Flynt, to wit, Foy, Shamel, Conrad, Goode, Hin- 
shaw, and others, all testify that he first got hold of the regular return, 
defendant's Exhibit 2, and said, 'It is not right,' or 'It is wrong,' or 
some such words, and Mr. Beroth and Mr. Stafford testify that he did 
not get it (Exhibit 10) off the table nor was it handed to him from the 
table, but that he pulled it out of his pocket-Mr. Stafford saying, out 
of his left breast coat pocket, and Mr. Hinshaw testifies t$at when Mr. 
Reynolds got halfway to the table, on coming in, he saw the paper in 
his (Reynolds') hand; and Mr. Crouse testifies that that paper was not 
on the table prior to that time. This, with other evidence on that point, 
shows, by the greater weight of evidence, that Exhibit 10 was brought in 
before the board by Mr. Reynolds. 

"In filling out defendant's Exhibit 3, he testifies he did not say, 'Now, 
Doc (M. E. Teague), ain't that right?' and 'Is that right?' but Mr. 
Langston testifies that he did say it. 

"It seems to me a matter of some weight, if not of considerable weight, 
that Mr. Reynolds suggested that %he tally-sheets, especially that of Mr. 
Clodfelter, be left on the table at the counting of the votes on the 
night of the election, as Mr. Clodfelter testifies that he did; and ( 93 ) 
again, when it was suggested before the canvassing board, in the 
dispute about the vote at Broadbay, that the tally-sheets be sent for, Mr. 
Reynolds said they were destroyed, so Mr. Foy testifies, and Mr. Bynum 
says he thinks Mr. Reynolds said they were destroyed. Basing his con- 
tention that Mr. Jones received 443 votes upon his inspection of that 
tally-sheet, and several of his party friends also pointing to that tally- 
sheet as the source of their entries on tickets, it is little short of amazing 
that Mr. Reynolds did not see to it that that tally-sheet was safely 
preserved. 

"He is also contradicted about drinking liquor that night, and about 
asking some gentlemen to go by his house for Wilkes County corn, and 
on other minor points which appear in the evidence, but which I do not 
stop to mention. 

"It is also very significant that, after admitting that he took great 
interest in the election, and while contending that 443 for Mr. Jones is 
right because he had so written it that night from Mr. George Clodfelter's 
tally-sheet, as he says, Mr. Reynolds then wrote out defendant's Exhibit 
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3, which shows for Mr. Jones 433, written and in figures, and for 31r. 
Flynt 214, written and in figures, and then another, defendant's Exhibit 
4, which shows for Mr. Jones 443 written and 433 in figures. 

"It seems to me that these contradictions and this sort of action can 
only be accounted for on the ground that Mr. Reynolds' memory is 
treacherous, and on the further ground that, being anxious for Mr. 
Jones' election, under the impulse of partisan zeal to run his vote up, 
he somehow or other got these figures, 443, into his head, and under the 
force of the same zeal now wishes to maintain them. 

"A number of witnesses on both sides testify that Mr. Reynolds 
claimed that Mr. Rominger knew how the vote was and insisted on his 
being examined before the board, and yet it is significant that Nr .  
Rominger, after being sworn as a witness for Mr. Jones, was not exam- 
ined, although he was one of the election officers who, Mr. Reynolds 
claimed, knew all about how the vote was and whether Mr. Jones re- 

ceived 443 votes; and it  is also noticeable that neither of the 
(94) judges of election, hfr. Hoover and Mr. Sidney Teague, testified 

as to what the vote for Mr. Jones was, although both were exam- 
ined for Mr. Jones. 

"These two judges testify that they heard no declaration of the result 
of the vote when the counting was completed. The statute says, 'The 
counting of the votes shall be continued without adjournment until com- 
pleted and the result thereof declared'; but I have not been able to find 
any decision defining the meaning and purpose of the words, 'the result 
thereof declared.' Whatever its meaning, I do not think i t  can mean 
simply a declaration made by one tally-man to another, as Mr. Clod- 
felter says he did to Mr. Teague alone, as they added up the tally-sheets, 
although i t  may have been overheard by three or four men standing 
around, Mr. Reynolds, Mr. Charlie Teagu~,  Mr. Sides, and Mr. Stewart, 
as appears from their testimony. 

"Andrew Stewart (Ex. 14), Cicero Jones (Ex. 15), S. A. Sides (Ex. 
16), and J. F. Reynolds (Ex. 17),  all testify that they saw the tally- 
sheet of Mr. George Clodfelter, as he ran up the vote, and it  showed 443 
for Mr. Jones, and that they severally took it down on said exhibits. 
While it seems to me that i t  would be competent evidence for one present 
at the counting and figuring by the judges and who saw and heard what 
they said at the time of the counting and figuring and saw what they 
actually did, to testify to it, yet it will be observed that the testimony 
clustering around said exhibits and the entries on the tickets are based 
on what Mr. Clodfelter, a tally-man, said and did, and, in the absence 
of the tally-sheet, I am in grave doubt whether such evidence is compe- 
tent at all, and if competent, its weight is quite another matter, and 
declarations by bystanders and excited partisans, and entries made by 

76 



N. C.] SPRING TERM, 1912. 

them on tickets under such circumstances, are, I think, entitled to but 
little weight. W. A. Hege testifies that he got the vote from Mr. Clod- 
felter's ticket, 443, and it seems to me that this had less weight than the 
ones last above mentioned. What J. A. Nicholson testifies he heard 
George Clodfelter phone, and what Charlie Clodfelter heard him say in 
the store, is excluded as hearsay. Mr. Cicero Jones testifies that, 
independent of the ticket, he remembers the vote was 443 for ( 95 ) 
Jones and 214 for Flynt, but how he got his information does not 
appear. 

((Mr. M. E. Teague, the other tally-man, and supporter of Mr. Jones, 
and who must have known what his own tally-sheet showed, filled out 
the official returns (defendant's Exhibit 2) sent in to the county board 
of canvassers, signed and certified by election officials, showing for Mr. 
Jones 433 votes, written and in figures, and for Mr. Flynt 214 votes, 
written and in figures; and Mr. Reynolds filled out defendant's Exhibit 
3, showing for Mr. Jones 433 votes, written and in figures, and for Mr. 
Flynt 214 votes, written and in figures; and both of these, Exhibits 2 
and 3, were filled out and signed .some hours after the entries on the 
tickets as aforesaid. 

"The sworn election officers, when they signed and certified the offi- 
cial return, defendant's Exhibit 2, notwithstanding some carelessness in 
signing and certifying too many papers, must have known and seen to 
it that they were sending up a correct return of the votes cast for Mr. 
Jones and Mr. Flynt, to the county board of canvassers, at this precinct, 
Broadbay, which return shows for Mr. Jones 433 votes, written and in 
figures, and for Mr. Flynt 214 votes, written and in figures. 

"After a careful consideration and weighing of all the evidence, that 
particularly specified and all the other offered by Mr. Jones, I am forced 
to the conclusion that he has failed, by a preponderance of the evidence, 
to overthrow the prima facie case made in favor of Mr. Flynt on said 
return passed upon by the canvassing board. 

"I therefore find as a fact that D. A. Jones, relator of plaintiff, re- 
ceived four hundred and thirty-three (433) votes, and that George W. 
Flynt, defendant, received two hundred and fourteen (214) votes, at 
Broadbay Precinct." 

The referee sustained the contention of the relator as to Middle Fork 
Precinct, No. 1. 

The judge confirmed the report of the referee, and rendered ju'dgment 
in behalf of the defendant, and the relator excepted and appealed. 

The assignments of error relied on in applicant's brief are: 
(1) That the referee held that the decision of the board of 

canvassers made out a prima facie case in favor of the defendant, (96) 
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and that the burden of proof was on the relator, and that he had not 
overcome the prima facie case by a preponderance of the evidence. 

(2)  That the referee held that Exhibit No. 2 was the original return, 
and, when passed on by the board of canvassers, made out a prima facie 
case for the defendant. 

(3) That the referee failed to state what the facts were as to counting 
the votes and declaring the result on the night of the election. 

(4) That the referee gave no weight to the evidence of certain wit- 
nesses, who are named. 

(5)  That the referee held that the evidence of certain witnesses, who 
are named, was entitled to but little weight. 

(6)  That the referee admitted certain evidence offered by the relator, 
and said he had grave doubts as to its competency. 

( 7 )  That the referee said he thought the evidence of one witness in- 
troduced by the relator was entitled to less weight than the evidence of 
another of his witnesses. 

(8) That there was no more evidence to show that Zxhibit No. 2 was 
the original return than that Exhibits Nos. 10, 3, and 4 were such. 

(9)  That as there were four returns, and they were not alike, there 
could be no prima facie case in behalf of the defendant. 

(10) That the referee excluded the evidence as to what occurred when 
George Clodfelter phoned to Winston. 

(11) That the referee found that the relator recei~ed 433 votes i11 
Broadbay Township. 

(12) That the referee declared that the defendant had been elected 
sheriff. 

A. E. Holton, Lindsay Patterson, 17. P. Bynum, and R. C. Strudwiclc 
for plaintif. 

C.  E. Watson, E. E. Jones, A. H.  El le~ ,  and G. H .  Hastings for de- 
fendant. 

(97) ,%LLEN, J., after stating the case. The cont:oversy between 
the parties is such that a full statement of facts is necessary. 

and when this is considered, in connection with the assignnzent of 
error, it demonstrates that the issue in dispute is one of fact, and not of 
law, and that this has been decided against the relator by the tribunal 
selected by the plaintiff and the defendant. 

The board of canvassers were acting under a statute (Revisal, sec. 
4356) which made it their duty "to judicially determine the result of 
the election," and having found as a fact that the relator received 433 
votes in Broadbay, and that the defendant was duly elected, the referee 
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properly held that this made out a prima facie case for the defendant. 
B y n u m  v. Comw~issioners, 101 N. C., 412; Gatling v. Boone, 98 N.  C., 
573 ; Wallace v. Salisbury, 147 N. C., 58. 

I n  any event, however, the burden of proof was on the relator, because 
he commenced the action to recaver the office of sheriff, and he alleges 
that the defendant is in po'ssession of the office and that he, the relator, 
received a majority of the votes cast, and having made these allegations, 
the burden was on him to prove them. 

The statute (Revisal, sec. 4348) seems to contemplate but one original 
return, and it was as competent for the referee to determine which was 
the original, when four exhibits were in evidence, each of which might 
be claimed to be the original, as i t  was for him to determine any other 
fact, and when identified by the finding of the referee; the original was 
prima facie correct. 

I n  speaking of an election return, in Roberts v. Calvert, 98 N. C., 585, 
the Court says: "It was not conclusive, but it was official and strong 
evidence; it appearing to be regular, proved the pertinent facts stated in 
i t  prima facie. I t  put the burden on him who alleged the contrary, to 
prove it clearly." 

It was not essential to the integrity of the report for the referee to find 
the facts as to what occurred when the votes were counted on the night 
of the eleotion, as these incidents were merely evidentiary on the prin- 
cipal issue of the number of votes cast for the relator and the defendant. 
The referee was acting as a jury, with power to find the1 facts, 
and i t  was his duty to weigh the evidence, and to determine on (98) 
which side it preponderated, and to pass on the credibility of 
witnesses. 

I n  order to find the ultimate fact as to the number of votes cast i t  
was necessary and proper for him to settle in his own mind whether the 
evidence in behalf of the relator preponderated; whether the evidence 
of certain witnesses was entitled to no weight; whether the evidence of 
other witnesses was entitled to but little weight; whether the evidence 
of one witness was entitled to less weight than that of another; and the 
fact that he told what he thought, cannot affect themreport, nor is i t  
material that he had grave doubts as to the competency of certain evi- 
dence which he admitted and considered. 

The evidence as to what occurred when George Clodfelter phoned to 
Winston was properly excluded. George Clodfelter kept a tally-sheet, 
and after the votes were counted some one marked the votes for sheriff 
on a ticket, and he took the ticket to a store to phone the result to Win- 
ston. I t  was so dark in the store that he could not read the figures on 
the ticket, and he handed it to Luther Snyder, who called out some fig- 
ures, and Clodfelter phoned to Winston. 
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Luther Snyder was not a witness and there was no evidence that he 
called out the figures as they appeared on the ticket, and George Clod- 
felter testified that he did not remember what the figures were on the 
ticket, nor the figures called out or phoned by him. 

The relator offered to prove the figures called out by Snyder and 
phoned by Clodfelter, and this was excluded. 

The case of Yropst v. Mathis, 115 N. C . ,  526, seems to be directly in 
point. I11 that case ithe plaintiff relied on a will as a part of his title, of 
date 1853. H e  offered evidence of the destruction of the records in the 
clerk's office of Burke Coupty, in 1865, and then offered to prove that 
he went to the clerk's office in 1853, and that the clerk read the will to 
him from the record, and its contents, and the court held this evidence 
inadmissible. 

The case of Hart v. R. R., 144 N. C., 91, relied on by the re- 
(99) lator, is clearly distinguished, because in that case the party on 

whose statements the paper in controversy was made up was ex- 
amined as a witness, and testified that his statements were correct, and 
the decision rests upon the principle that, "Where a witness testifies 
that he has truly stated to a third person, of his own knowledge, a fact 
which he has since forgotten, the testimony of such third party as to 
what the statement. was is competent." 

The remaining assignments are to the finding as to the number of 
vote~s cast for the relator, which we cannot review, and to the conclusion 
that the defendant. was duly elected, which follows as a matter of course 
from the facts found. 

No error. 

E. S. REID v. CHARLOTTE NATIONAL BANK AND E. J. HEATH. 

(Filed 1 May, 1912.) 

Banks-Contracts-Deposits as Payment on DebLMortgages-Trusts and 
Trustees-Equity-Cancellations. 

A customer s f  a bank being indebted to it under an agreement that his 
deposits were to be considered as a payment, the indebtedness increasing 
as the checks exceeded the deposits, made a trust deed as a further col- 
lateral to secure his indebtedness in the sum of $5,000 for the period of 
one year, without agreeing to a novation thereof after that period. At that 
%me the bank held notes secured by collateral.for the full indebtedness, 
which i t  thereafter canceled. Subsequent deposits of the customer far 
exceeded the amount of his indebtedness for the time named. Under 
the principle that "the first money paid in is  the first money paid out," 
the $5,000 intebtedness under the deed of trust was paid, and, in equity, 
cancellation of the note and mortgage should be decreed. 
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APPEAL by plaintiff from L y o n ,  J., at January Term, 1912, of MECK- 
LENBURG. 

The facts are sufficiently stated in the opinion of the Couit by MR. 
CHIEF JUSTICE CLARK. 

Clarksom & Duls, Morr i son  & McLain for plaint i f f .  (100) 
P h a r r  & Bel l ,  S t e w a r t  & AfcRae for defendants .  

CLARK, C. J .  This is an action to enjoin the foreclosure of a deed 
in trust executed by the plaintiff to E. J.  Heath, trustee, to secure loans 
and advances to be made by the Charlotte National Bank to the Heath- 
Reid Jobbing and Commission Company during twelve months from 8 
June, 1901, to an amount not exceeding $5,000. The exact language of 
the mortgage is:  "The said Reid has agreed that i f  the said Heath-Reid 
Jobbing and Commission Company shall fail to pay the said bank within 
twelve months from this date all amounts for which it is in any manner 
liable, then the said Reid will pay the balance that may remain due at  
the end of the twelve months aforesaid, not exceeding the sum of $5,000, 
however," with the further provision that if the Commission Company 
failed to pay said bank the balance due, and if said Reid failed to pay 
said $5,000, then it should be the duty of said Heath, trustee, to advertise 
and sell. The final clause of the mortgage is : "It being the intention of 
the said Reid to secure the ultimate payment to said bank of the sum 
of $5,000, or so much thereof as may remain unpaid a t  the end of twelve 
months." At  the end of twelve months the total indebtedness of the 
Commission Company to the bank was $27,000, but the bank had ample 
collateral of the company to protect such indebtedness. After 8 June, 
1902, the Commission Company continued to do business with the bank 
two years longer, depositing and taking out money to the amount of 
several millions of dollars. On 8 June, 1902, there was an outstanding 
note of $30,000 which had then been executed to the bank by the Com- 
mission Company and a credit of $3,000 cash on deposit with the bank. 
The cashier of the bank testified that on 5 January, 1904, the said . 
$30,000 note, together with two other later notes, were marked paid and 
canceled and delivered up to the Commission Company. Three new 
notes aggregating $75,000 were executed and $40,000, being two of these 
notes, were afterwards paid. 

The bank kept a running account with the commission house, all de- 
posits being treated as payments and the indebtedness being reduced as 
deposits were made and increased as the checks exceeded the de- 
posits. There was no application of any deposits as payments (101) 
to any specified part of the indebtedness by either party. 
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No note was given by the plaintiff for the $5,000 mentioned in the 
mortgage, but the mortgage was merely to secure any balance that 
might be due on 8 June, 1902, not to exceed $5,000. 

There was no extension or renewal asked or assented to by the plain- 
tiff. I n  Boyden v. Bank, 65 N. C., 13, it is said: "The ordinary rela- 
tion subsisting a t  common law'between a bank and its customers on a 
general deposit account is simply that of debtor and credito~. A de- 
posit by a customer, in  the absence of any special agreement to the 
contrary, creates a debt, and the payment by the bank of the customer's 
checks discharges such debt pro tanto. The bank or customer may at 
any time discontinue their dealings, and the balance of the account be- 
tween them can be easily ascertained by a simple calculation. The gen- 
eral rule in adjustipg a running account between a bank and its cus- 
tomer is, 'The first money paid in is the first money paid out.' " This 
case has been often cited and followed since. See Anno. Ed. 

At the end of the twelve months, on 8 June, 1902, when this $5,000 
liability on the part of the plaintiff, by its terms, became due, the Com- 
mission Company was indebted to the bank far more than the $5,000 
and the bank held the note of the Commission Company for $30,000. 
This $30,000 note was canceled and surrendered in January, 1904. This 
is evidence that the said $5,000 had been paid, which is further shown 
by the fact that during the two years succeeding 8 June, 1902, the deal- 
ings between the Commission Company and the bank amounted to mil- 
lions. I t  follows that very soon after 8 June, 1902, the deposits paid in  
(which in the absence of any agreement to the contrary were applied by 
the law to the oldest indebtedness) paid off the $5,000 for which the 
plaintiff was responsible on 8 June, 1902, and there being no agreement 
on his part to a renewal, the amount for which the plaintiff was liable 
was paid off. The indebtedness which the Commission Company now 

owes the bank cannot possibly include the $5,000 which was dis- 
(102) charged by the deposits first made after 8 June, 1902, whenever 

such deposits amounted to $27,000. I t  is in evidence without 
contradiction that the deposits amounted to several millions. The can- 
cellation of the $30,000 note January; 1904, without any agreement or 
evidence tending to show a novation on the part of the plaintiff, is con- 
clusive that said indebtedness of $5,000 was paid when the note was 
canceled. The mortgage on the part of the plaintiff was not a continuing 
guarantee, but by its terms was to secure not to exceed $5,000, if so 
much should be due "at the end of twelve months," i. e., on 8 June, 1902. 

On the principle of "the first money paid in is the first money paid 
out," said indebtedness must have been paid even long before the $30,000 
note was canceled. The injunction should have been made perpetual, or 
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r a t h e r  upon  the  uncontradicted testimony i t  should have been adjudged 
t h a t  t h e  l iabi l i ty  of t h e  plaintiff h a d  been discharged a n d  t h e  mortgage 
should have  been ordered to be canceled a n d  surrendered t o  plaintiff. 

E r r o r .  

Cited: Bank v., W a b e ~ ,  162 N. C., 58, 62. 

L. A. WICKER v. HAYES J O N E S  ET AL. 

(Filed 1 May, 1912.) 

1. Deeds and Conveyances - Alterations -Legal Definition -Words and 
Phrases. 

The legal acceptation of the term "an alteration in  writing" implies a 
change made after its execution, and while an erasure or interlineation 
may be a n  alteration, it  is not such if made before the final execution of 
the writing. 

2. Deeds and Conveyances-Material Alterations-Questions of Law-Time- 
Questions for Jury. 

When a n  alteration in a deed is established it  avoids the instrument if 
i t  is material, the question of its materiality being one of law, exclusively 
for the court, to be determined upon whether i t  affects the identity of the 
instrument or the rights and obligations of the parties to it, leaving the 
question of the time when the alteration was made a fact to be determined 
by the jury. 

I. Deeds and Conveyances-Alterations-Time-Questions for Jury-Evi- 
dence. 

I n  determining when a n  erasure or interlineation in a n  instrument has 
been made, which involves the question of title at issue, between the 
parties to the action, the jury should consider, under proper evidence, any 
difference i n  ink and handwriting and other relevant circumstances; and 
if the deed has been withheld from registration, this fact s h u l d ,  in  the , 
absence of explanation, have more or less weight with them according to 
the lapse of time, and viewed in connection with any change made in the 
condition of the parties to the deed. 

4. Same-Burden of Proof. 
The party claiming title under a deed is entitled to introduce it  in  

evidence, upon proof of its execution, and then the burden of proof is on 
the party assailing it  on account of erasures or interlineations appearing 
on its face, to satisfy the jury by the greater weight of the evidence that  
the interlineations or erasures were made after the execution of the deed. 
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5. Deeds and Conveyances-Alterations-Void Conveyances-Strangers to 
Conveyance-Title. 

When the title to lands is in  dispute, a party who is not claiming under 
a deed which he seeks to have declared invalid for erasures or interlinea- 
tions cannot avail himself of that position. 

6. Deeds and Conveyances-Plats - Description - Expert Evidence-Direct 
Evidence-Harmless Error. 

In  a n  action involving title to lands, a plat was shown a witness, who 
was a surveyor, and, reading from a deed in the chain of title, the witness 
was asked, as  a surveyor, if he could say whether or not the locus in quo 
lay within certain lines marked on the plat, which made for the defendant's 
contention. The witness replied in  the affirmative, and i t  is  Held, the 
evidence is competent; especially as  afterwards this witness testified, 
without objection from the plaintiff, that the deed of the defendant covered 
the land in controversy. 

7. Deeds and Conveyances-Plaintiff's Title-Affirmative Jiidgment-Appeal 
and Error. 

In  a n  action to recover land the plaintiff must recover upon the strength 
of his own title, and the judgment rendered upon the verdict in  this 
case is modified to the extent that i t  adjudicates "that the defendant is 
the owner and entitled to the possession of the lands," there being nothing 
admitted by the pleadings or found by the jury which supports this af- 
firmative judgment for defendant. 

8. Same-Estoppel. 
The judgment in  defendant's favor in  this action, involving title to lands, 

is a n  estoppel upon plaintiff i n  the further prosecution of a n  action for 
the same cause, though i t  is held that  the defendant is not entitled to a 
judgment that  he is the owner and entitled to the possession of the locus 
in quo. 

(104) APPEAL from Cooke, J., at July Term, 1911, of LEE. 
This was originally a processioning proceeding, and it ap- 

pearingthat title to the land was in controversy, i t  was transferred to 
the civil-issue docket by consent of all parties, and pleadings were filed. 

The plaintiff complained for the possession of certain lands alleged 
to be in possession of defendants, and for a judgment clearing the title 
of certain other parts of the same tract alleged to be in plaintiff's pos- 
session. 

The defendants admitted possession of a portion of the land described 
in the complaint, which part was described by metes and bounds in the 
answer, and claimed title thereto. 

Nearly all the land in controversy was on the west side of Juniper 
Branch, and the remainder on the east side. 

The plaintiff offered evidence that Elisha Wicker, his father, was 
dead, and introduced the following deeds: 
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Deed from Daniel McGilvary to A. H.  McLeod, dated 19 October, 
1867, registered in office of Register of Deeds of Mo,ore County, in Book 
82, page 558, on 5 November, 1867. - 

Deed of Alexander H. McLeod and wife to Elisha Wicker, dated 16 
September, 1874, registered in the office of the Register of Deeds of Lee 
County, in Book No. . . . ., page . . . . . ., 19 July, 1911. 

The plaintiff also offered evidence tending to prove that the deeds 
covered the lands in controversy, and other land, and that he and those 
under whom he claimed had been in possession of the same for more 
than thirty years; but he admitted that his home was on the land in the 
deeds outside of the dispute, and that he had not cultivated continuously 
the land in coniroversy. 

The defendant introduced the following deeds, which were ad- 
mitted without objection : (105) 

Deed of Daniel Hall  and wife, Mary Hall, to Mary J. Jones, 
dated 15 April, 1879, registered in  Moore County, 30 September, 1885, 
in Book No. 56, page 361. 

The courthouse was burned in that county and the deed was reregis- 
tered 18 January, 1908, in Book No. 40, page 50. 

Deed from Daniel Hall  and wife to Mary J. Jones, dated 29 April, 
1882, registered in the office of the Register of Deeds in Moore County, 
29 September, 1885, Book No. 56, page 359, and reregistered in Moore 
County on 5 September, 1898, in Book No. 18, page 470. 

Deed of W. C. Edwards to Daniel Hall, dated 2 April, 1876, regis- 
tered in Lee County, 19 June, 1911, in Book of Deeds No. 5, page 118. 

Dzed of J. W. Burns to Danid  Hall, dated 31 December, 1878, regis- 
tered in the office of Register of Deeds of Lee County, 16 March, 1909, 
Book of Deeds ;No. 1, page 292. 

There were erasures and interlineations, in material part, on the 
first and second of these deeds, and the plaintiff introduced evidence 
tending to pro\-e that the erasures and interlineations were not in  the 
same handwriting as the body of the deed, that different ink was used, 
and that they were not made a t  the date of the deed, but afterwards. 

The defendant also introduced evidence tending to prove that said 
deeds covered the lands in" controversy, and that she had been in  pos- 
sersion thereof for thirty years, and had, during that time, cultivated 
continuously five or six acres of the land. 

The homc: of the defendant was not in dispute. 
John B. (!ameron, a surveyor, was asked the following question: 
Q. Examine that plat and see if you can locate this description (at- 

torney reading deed of Daniel Hall  and wife to Mary J. Jones;dated 15 
April, 1876) ; also this tract (Daniel Hall  and wife to Mary J. Jones, 
dated 29 April, 1882). State whether or not, as a surveyor, you can say 

85 



I N  T H E  SUPREME COURT. [la 

wkether or not this land on the west side of Juniper Branch, within that 
line running from 5 to "B," "B" to "C," and from "C" to Juni- 

(106) per Branch, and Juniper Branch to the beginning, is contained 
in that description? (Objection by plaintiff. Overruled. Ex- 

ception.) A. According to your papers;it does. I didn't survey that. 
I platted it. 

This witness afterwards testified, without objection, that the deeds of 
the defendant covered the land in controversy. 

Defendant introduced certified copies of the plat of division of the 
lands of Elisha Wicker, father of the plaintiff. 

Objection by plaintiff. Overruled. Plaintiff excepted. 
Also certified copy of mortgage of I;. A. Wicker to Elisha Watson, 

dated 20 March, 1891. 
Objection by plaintiff. Overruled. Plaintiff excepted. 
The western line of the land in the division and of the land in the 

mortgage is Juniper Branch. The plaintiff testified that all the land 
he owned was not embraced in the mortgage. 

The only part of his Honor's charge excepted to is as follows: "Now, 
in respect to the two deeds put in evidence by the defendants, and pur- 
porting to be made to Mary J. Jones-one dated 15 April, 1879, and 
the other dated 29 April, 1882-the plaintiff contends that, according to 
the evidence on the face of the deeds, there has been, since the'excution 
and delivery of the deeds, a change in the grantee, and that the name of 
Mary J. Jones has been by such change made the grantee in such deed. 
Now, the burden of showing this, and that such change was made by 
the grantee or some one in her interest, or the interest of the defendants, 
or that it was not made by the grantor or by his consent, is upon the 
plaintiff ." 

The following verdict was returned by the jury: 
1. I s  the plaintiff the owner of and entitled to the possession of the 

lands included in the following lines: C to D to 3 to 4 to 5 to B and to 
C, or any part thereof? Answer : No. 

The court rendered the following judgment : 
This cause coming on to be heard, and being heard before his Honor, 

C. M. Cooke, judge, and a jury, and the following issues having been 
submitted to the jury: 

1. I s  the plaintiff the owner of and entitled to the posse~sio~l 
(107) of the lands included in the following lines: C to D to 3 to 4 to 

5 to B and to C, or any part thereof? 
2. And if a part, what par t?  
3. Are the dtfendants in the wrongful possession of said lands? 
4. What damage, if any, is the plaintiff entitled to recover against 

the defendants? 
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And the jury having answered the first issue "No," it is therefore con- 
sidered, ordered, and adjudged, that the plaintiff is not the owner nor 
entitled to the possession of the lands within the following lines, C to 
D to 3 to 4 to 5 to B and to C, as shown on the map on file in this cause, 
but that the defendants are the owners and entitled to the possession of 
said lands. 

I t  is further adjudged that the defendant recover of the plaintiff and 
D. D. Buier surety on the prosecution bond filed in this cause, their costs, 
to be taxed by the clerk of the court. 

The plaintiff excepted and appealed. 

A. ,4. P. Seawel l  for plaintif f .  
H o y l e  & H o y l e  and  D. E. M c I v e r  for defendant .  

BLLEN, J. When we speak of an alteration in a writing, we refer to 
the legal acceptation of the term, which implies a change made af ter  i t s  
execution, and while an erasure or interlineation may be alteration, it 
is not such if made before the final execution of the writing. 

Under the rule of the ancient common law, as illustrated in its earliest 
decisions, i t  was held that any alteration, however insignificant, rendered 
th,e writing void, and that the judge must pass on the whole question 
(Pigot 's  case, 11 Rep., 26b), but this was modified even in the t i m ~  of 
Lord  Coke ,  to the extent that the alteration must be material, and that 
the question as to the time when made should be submitted to a jury. 

I n  Co. Litt., 225b, i t  is said that "Of ancient time, if the deed appeared 
to be rased or interlined in places material, the judges adjudged upon 
their view the deed to be void; but of the latter time the judges 
have left that to the jurors to try whether the rasing or interlin- (108) 
ing were before the delivery." 

Modern authority in England and in the United States has further 
modified the docthne until it is now generally agreed that when an 
alteration is established it avoids the instrument, if it is material; that 
the materiality of the alteration is a question to be decided by the court, 
without the aid of a jury; that any alteration is material if it affects 
the identity of the instrument or the rights and obligations of the par- 
ties to it, and that the question of thme time when the alteration was 
made is a fact to be determined by the jury. 

I t  is also held in  all the States, except Missouri and New Jersey, that 
an immaterial alteration does not affect the validity of the writing. 

An alteration by a stranger, without the knowledge of the grantee or 
obligee, while i t  cannot enlarge the obligations of the grantor or obligor, 
does not affect the right to enforce the writing as it was originally exe- 
cuted, and the intent with which the alteration is made is immaterial, 
unless it is fraudulent, in which event a court will not lend its aid. 
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The cases supporting these principles are collected in  the valuab 
note to Burgess v. Blake, 86 Am. St., 79, and in the learned and cor 
prehensive article on Alteration of Instruments, by Judge John F. D 
Ion, in 2 Cyc., 150. 

Many other questions may arise as to the effect of the alteration 1 

'instruments, but in the midst of much conflict of authority we confii 
ourselves to those necessary to the consideration of the principal qut 
tion presented by the appeal, which is, whether the burden is on tl 
party claiming under a deed, on which an erasure or interlineation 
apparent, to prove that i t  was made at  the time of or before the exec 
tion of the deed, or is the burden on the party attacking the dedd 
prove that i t  was made after its execution. 

The question is important, and many titles may depend on its corre 
solution, as i t  will frequently arise after the parties to the transactic 
are dead. 

I f  it is held that the burden is on him who urges that the deed is vo 
because of the erasure or interlineation, it may furnish the opportunii 

to the grantee to withhold the deed from registration, after 1 
(109) has altered it, until the evidence is lost by which t h e  wrongf 

act can be proven, and thus secure the title to property which W* 

not conveyed to him; and if it is decided that the burden is on the par1 
claiming under the deed, he may lose property for which he has pail 
because of inability to prove that the erasure or interlineation was c 
the deed when delivered. 

A brief summary of all the North Carolina cases bearing on tl 
alteration of instruments which we have been able to find after dilige~ 
research shows that the question has not been settled in this State. 

I n  Nunnery v. Cotton, 8 N. C., 222, i t  was held that any alteration 1: 
the obligee in a bond, whether material or not, avoided it. I n  this cai 
the alteration was the cutting off the name of a witness on the bond. 

I n  Pullen v. Shaw, 14 N.  C., 238, held, that an alteration by t1 
obligee in a bond avoids whether material or not, and by a stranger doc 
so, if material. I f  no evidence is introduced, the question whether t l  
alteration was made before or after execution is dependent on whethc 
the alteration is favorable to the obligee or not. 

I n  Sharp v. Bagwell, 14 N.  C., 115, held, that equity would not reliex 
one who had cut off the name of a witness from the bond in  ignoranc 
of its effect. 

I n  Mathis v. Mathis, 20 N. C., 60, the action was on a bond for $12.51 
and the proof was that the bond was given for $7.40. Geld, that tl- 
plaintiff could not recover $7.40, but that if he had sued for $7.40 1 
could have recovered that amount, as the alteration was made by 
stranger. 
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I n  Blackwell v. Lame, 20 N.  C., 113, held, that the addition of the 
'name of a subscribing witness to a bond, without the consent of the 
obligor, is not an alteration, because not material. 

I n  Davis v. Coleman, 29 N.  C., 426, held, cutting off the name of one 
obligor and adding another avoided the bond as to all who did not 
consent to the change. 

I n  Simms v. Paschall, 27 N.  C., 276, that the fraudulent ex- 
punging of a credit on a bond was no alteration, because the (110) 
credit was no part of the bond. 

I n  Smith  v. Eason, 49 N. C., 38, held, that an alteration in a material 
part of a bond avoids it. 

I n  Dunn a. Clsrnents, 52 N. C., 59, held, that retracing the name of 
the obligor, which had faded, does not avoid, although the name was . 
misspelled in retracing, the sound of the name being the same. 

I n  Norfleet v. Edwards, 52 N .  C., 457, the action was on an instru- 
ment to pay money, and the signature was that of a partnership. Two 
seals after the partnership name were erased and the word "witness," 
at the left of the paper, stricken out. The judge charged the jury that 
the burden was on the plaintiff to show that the erasures were made be- 
fore or at the time of the execution. Held, error, because as the paper 
was signed by the partnership, the erasure was made to fix its character. 
The Court says : ('In most if not in all the cases in which the contrariety 
of decision may be seen it will be observed that the erasures, interlinea- 
tions, or rather alterations, were made in deeds, negotiable securities, or 
other instruments, whose nature and character were determined upon or 
fixed-that is, they either were intended to be, or were, at the time when 
the alterations were made, deeds or negotiable securities or instruments 
of some other particular kind. The instrument in the present case dif- 
fers from them all in this particular, that the alteration was ma'de for 
the very purpose of determining and fixing its character. With a seal 
it would be a deed, while if that were erased it would become a promis- 
sory note. If it were executed as a deed i t  could not bind all the part- 
ners, but if made as a promissory note it would have that effect. 
. . . Under such circumstances is it not a fair presumption that the 
seal was erased at the time when the instrument was given by the one 
party and accepted by the other 2" 

I n  Darwin v. Rippey, 63 N.  C., 319, held, that the addition of the 
words "in specie," after "dollars," in a bond, with the consent of the 
payee and the principal, avoided the bond as to the surety. 

I n  Long v. Mason, 84 N .  C., 16, held, that the addition of the words 
"at 10 per cent," in a bond, by the principal, without the knowledge of 
the payee, a guardian, or of the surety, but with the consent of 
the ward, avoided the bond as to the surety. (111) 
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I n  Respass v. Jones, 102 N.  C., 5, held, that where the vendee struck 
out his name in a deed and inserted that of his wife, to defraud his 
creditors, no title passed, and a court of equity would not aid him. 

I n  Choek v. Tal l ,  112 N. C., 370, a husband raised the amount of a 
bond signed by him and his wife; held, that the bond was void as to the 
wife. I t  was also held that an immaterial alteration would not avoid, 
such as changing the recited consideration in a mortgage, the description 
of the debt in the mortgage remaining unchanged. 

I n  Howell  v. Cloman, 117 N.  C., 77, a note and mortgage were for 
$500 when signed, and for $1,000 when registered; held, that the burclcll 
was on the plaintiff to prove that the defendant consented to the change. 

I n  M a r t i n  v. Buffaloe, 121 N.  C., 35, held, that the insertion of the 
name of the attorney and the ainount of his fee in a deed to secure cred- 
itors, with the consent of the grantor after he signed it, did not avoid the 
deed, because it was not a clause necessary to the operation of the deed. 

I n  Wetherington 2). Will iams,  134 N .  C., 279, the question was one of 
fact as to the time of the change, and the question of the burden of proof 
was not raised. 

I n  Gaslcins u. Allen, 137 R. C., 426, a married woman, while under 
age, signed a deed. Bfter she became of age she signed another deed to 
the same party for the same land. Both deeds were registered under 
one probate, the commission authorizing it being dated before, and the 
date of probate after, she was twenty-one. A charge was approved plac- 
ing the burden on the plaintiff, a subsequent grantee, to prore that the 
date of the probate had been changed. 

I n  P e r r y  v. Hackney,  142 N .  C., 368, the grantee after probate struck 
out his name from a deed and inserted the name of his wife, without 
the consent of the grantor, and it was held that no title passed. 

The authorities elsewhere are in hopeless confusion as to the 
(112) burden of proof. 

Judge  Freeman says, in the note to Burgess v. Blake,  86 d m .  
St., 128: "Among the almost innumerable decisions, and the conflict 
of authorities upon the subject of the presumptions arising from altera- 
tions apparent upon the face of the insltrunient, there seems to be but 
one principle upon which the authorities are in harmony. That is, 
where an alteration in an instrument is alleged to have been made, and 
such alteration is not apparent upon the face of the instrument, the 
burden of showing that the latter has been altered is upon the party who 
alleges it. This, howeaer, seems to be the single note of harmony. Where 
the alteration is apparent, the authorities are hopelessly divided as to 
the presumptions arising from such apparent alteration. Any attempt 
to reconcile them would be useless, and an accurate classificaion of their 
~ ~ a r y i n g  views is impossible. They seem to fall, however, into four gen- 
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era1 classes, each of which is representative of a view opposed to that 
of the others: (1) One line of cases holds that no presumption arises 
from an alteration apparent on the face of the instrument, but that the 
entire question of the time when the alteration was made is for the jury 
to consider in the light of all the evidence, intrinsic and extrinsic; (2)  
another holds that  an alteration apparent on the face of the paper raises 
a presumption that i t  was made after execution and delivery: ( 3 )  a 
third line of authorities holds that the presumption that the alteration 
was made after execution arises only where the alteration or the facts 
surrounding i t  are suspicious; and, finally, it is held by another group 
of courts: (4) that an alteration apparent on the face of the paper is, 
without explanation, presumed to have been made before delivery. This 
classification of the authorities is, a t  best, approximate only, as many 
of the courts have taken compromise positions, holding the presumption 
to depend upon various matters, such as denial under oath that the 
paper was executed, the nature of the instrument, i. e., whether a spe- 
cialty or not, etc." 

As eminent authority may be found for either position, and as we 
have no precedent in  this State to guide us, we must adopt that rule 
which, in our opinion, accords with the habits and customs of 
our people and which will, in the majority of cases a t  least, be (113) 
conductive to the settlement of controversies of this character 
according to the right. 

A very large percentage of the deeds executed in this State are never 
seen by a lawyer until some question is raised as to title; they are writ- 
ten, in  many instances, by men who know little or nothing of legal rules 
and who are not expert penmen, and the materials used-pen, ink, paper - 
-are such as are gathered in the household, and frequently not the best. 

Under these circumstances a mistake in  writing the deed may be 
expected, and when discovered an erasure or interlineation follows nat- 
urally, without thought of the consequences. I f  two kinds of ink are 
present they would be used indiscriminately, and the draftsman would 
not hesitate to ask one sitting by to make a necessary change. 

We do not doubt that 99 per cent of the erasures and interlineations 
that appear in deeds are made in this way, and from honwt and proper 
motives, and if this is true it would seem to be wise and just to adopt a 
rule which will tend to preserve and sustain titles acquired by such 
deeds, although under i t  an injustice may occasionally result, and in 
our opinion it is safer, and in accord wth the better public policy to 
hold, as we do, that the party claiming under a deed Is entitled to intro- 
duce i t  in evidence, upon proof of its execution, and that the burden is 
on the party who assails it, on account of erasures or interlineations 
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appearing on its face, to satisfy the jury by the greater weight of the 
evidence that the erasures or interlineations were made after the exe- 
cution of the deed. 

A discussion of the numerous authorities in favor of this rule (and 
there are, perhaps, as many against it) would be useless, and we content 
ourselves by reference to a small number selected from many. 

I n  T a t u m  v. Calomore, 71 E. C. L., 746, Lord Campbell says: "In 
Co. Litt., 22510, it is said that 'Of ancient time, if the deed appeared to 
be raised or interlined in places material, the judges adjudged upon 
their view the deed to be void. But of latter time the judges have left 

that to the jurors to try whether the raising or interlining were 
(114) before delivery.' I n  a note upon this passage in Hargrave and 

Butler's edition of Coke upon Littleton it is laid down : ' 'Tis to 
be presumed that an interlining, if the contrary is not proved, was made 
at the time of making the deed.' This doctrine seemls to us to rest upon 
principle. A deed cannot be altered, after i t  is executed, without fraud 
or wrong; and the presumption is against fraud or wrong." 

This language was quoted with approval in Little v. Herndon, 77 
U. S., 26, and the Court says, after citing T a t u m  v. Calomore, supra: 
"In the absence of any proof on the subject, the presumption is that the 
correction was made before the execution of the deed." And this last 
case was approved in Hanrick v. Patrick, 119 U. S., 156, the Court, after 
discussing the charge of the judge, saying: "At any rate, the presump- 
tion was that the erasure was made before the execution of the deed." 

I n  Wilkes v. Caulk, 5 Md., 41, the Court says: "It is incumbent on 
the party who wishes to avoid a deed by its erasure to prove that the 
alteration was made after its execution and delivery"; and in Hopkins 
on Real Property, 429, it is said: "Where alterations or interlineations 
are present in a deed, the presumption is that they were made before 
the deed was delivered, though there are cases holding the contrary." 

To the same effect see Hagan v. Insurance Co., 81 Iowa, 330; Neil  v. 
Case, 37 Am. Rep., 259; Wilson  v. Hayes, 12 A. S., 761; 2 Cyc., 233 
and 235. 

This pesumption is greatly strengthened by the facts appearing in 
this record that the deeds were registered in 1885, and until this day 
neither the grantor nor any one claiming under him has attacked their 
integrity; and the defendants have been in the actual occupation of 
parts of the land since 1879. The Supreme Court of the United States 
said in Malorin v. U. S., 68 U. S., 282, when speaking of an alteration 
in a deed, that the fact that no suspicion had been suggested for eighteen 
years was entitled to no little weight. 
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The jury will, of course, have the right, in determining when the 
erasure or interlineation was made, to consider any difference in ink 
and handwriting and other relevant circumstances, and if the deed 
has been withheld from registration, this circumstance, in the (115) 
absence of explanation, would be entitled to consideration and 
should have more or less weight according to the length of time elapsing 
and viewed in connection with any change in the condition of the parties 
to the deed. 

If ,  however, the presumption was against the deed, it is doubtful if 
the plaintiff is in a position to take advantage of it, as it does not appear 
that he claims under the grantors in the deed. 

Judge Dillon says, in Cyc., 2, 189: "If the parties affected by 
a change in an instrument do not complain thereof, others, who are not 
parties to the instrument or affected by the change, cannot, ordinarily, 
set up the change, unless there is evidence of fraud between the parties 
to the injury of the creditors. The alterakion must relate to the parties 
to the particular instrument altered." See, also, Hockmork v. Richler, 
16 Col., 263; Logue v. Smith, Wright (Ohio) 1 0 ;  Asylum v. Houns 
(Ky.), 64 S. W., 642. 

The exceptions to evidence cannot be sustained. I f  it be conceded that 
the answers of the surveyor to questions asked him were incompetent, 
it appears that he afterwards testified, without. objection, that the deeds 
of the defendant covered the land claimed by her, which was all that 
was elicited by the examination objeeted to. 

I n  our opinion the plat of the division of the lands of Elisha Wicker, 
father of the plaintiff, and the mortgage of the  lai in tiff to Elisha Wat 
son, of date 20 March, 1891, were properly admibted; but if not, their 
introduction did not prejudice the plaintiff, as they were offered for the 
purpose of showing that Juniper Branch was the western boundary 
claimed by the plaintiff, and he admitted on cross-examination that 
Juniper Branch was one of his lines in the division of his father's land. 

The objection to the form of the judgment is well taken. The find- 
ing of the jury establishes the fact that the plaintiff is not the owner 
of any part of the land in controversy, and the defendants 
allege, in their answer, that they are in possession of all the lands (116) 
which they claim. 

The plaintiff must recover on the strength of his own title, and upon 
failure of proof by him the jury may well find that he is not the owner 
of the land, although satisfied that the defendant has no title. 

There is no fact admitted by the pleadings OF found by the jury 
which will support an affirmative judgment in favor of the defendants, 
and the judgment must be modified by striking out the clause, "but that 
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the defendants are the owners and entitled to the possession of said 
lands," and as thus modified it is affirmed. 

- The judgment will, of course, operate as an estoppel on the plaintiff, 
to prevent the further prosecution of an action on his behalf. 

Modified and affirmed. 

CLARK, C. J., dissenting: I t  is reasonably well settled now, though 
contrary to older decisions, that when there is an immaterial alteratioii 
by erasure or interlineation in a deed or other instrument it doea not 
vitiate. I t  is also settled that whether an interlineation or erasure is ma- 
terial or not is a question of law for the court. MThen a material erasure 
or interlineation appears on the face of an instrument or is shown by 
proof dehom,  whether the burden is upon the party that produces it to 
account for it, or whether the burden is upon the other party to show 
that it took place after the execution of the instrunient, is a matter as t ~ )  
which the decisions outside this State are in conflict. I n  many cases the 
rule is laid down that "Where a writtell instrument shows an interlinea- 
tion or erasure upon its face the presumption, in the absence of evidence, 
is that i t  was made after execution, and the burden is upon the pa; ties 
claiming under the instrument to account for the alteration." 3 Enc. 
L. & P., 478; 2 A. and E. (2 Ed.), 276; 2 Cyc., 238, and many cases 
cited in those volumes. 

I n  this State we have but two decisions expressly in point, and they 
are in accord with .the above citations. I n  Dunn 1;. C'lernents, 52 N. C., 

60, it is said: "Wherever the alteration is a niaterial one, a pre- 
(117) sumption of fraud arises. But it is, me conceive, a rebuttable 

presumption, and m-here the alteration is not material, the i a s t ~ n -  
nient will not be affected thereby unless it be shown that the alteration 
was made with an intent to defraud. 2 Pars. Cont., 226 (notes) ; Aclams 
v. Frye, Metcalf, 103." 

I n  ,\-orfleet v. Edwards, 52 N.  C., 457, the Court cites with approval 
the following from 2 Pars. Cont., 228:  "In the absence of explanation, 
the evident alteration of any instrunient is generally presumed to hare 
been made after the execution of it, and consequently must be explained 
by the party who relies on the instrunient or seeks to take advantage 
from it. Such is the view taken by many authorities of great weight. 
But others, of perhaps equal weight; hold that there is no such presump- 
tion; or at  least that the question whether the instrument was written 
as it now stands, before it was executed, or has since been altered, or. 
whether so altered it x7as done with or without the authority or consent 
of the other party, are questions which should go to a jury, to be 
determined according to all the evidence in the case." Our Court then 
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adds: "Very many cases are referred to in the note to that page which 
fully support the remarks of the learned author in the text. See, also, 
Dunn v. Clements, ante, 60." 

The rule in Dunn v. Clements, thus cited and approved in Norj'leet v. 
E d w a ~ d s ,  is not only the precedent in this State, but i t  would seem tit 
comport with reason. The natural and orderly condition of a paper is 
that i t  ,should not bear on its face or be shown by proof to have any 
material alterations or erasure. I t  is cut of the ordinary course, and 
the party who produces the instrument should account for them. I t  
will be almost impossible for the other party to show when or how the 
erasures were made. The party in possession has, or should have. 
knowledge and be able to show that the instrument when received by him 
already had such erasures or alterations. I f  prudent, he  would not ac- 
cept such instrument without a contemporaneous entry duly witnessed 
that they were on the instrument whejn i t  was delivered to him. This 
view has additional weight as to a deed now, since our registra- 
tion laws require prompt registration. I f  the deed is promptly (118) 
registered notice of any alteration or erasure may be conveyed to 
any one examining the record. Whereas, if the instrument is withheld 
from registration, it is in  the power of the grantee to make any altera- 
tion as to the boundaries, courses and distances, or acreage, as he may 
think proper, and it will be out of the power of the grantor when, after 
years have elapsed, the deed is produced in evidence upon a.then recent 
registration, to prove that the alterations and erasures were made after 
delivery. 

I t  is always in the power of the grantee to protect himself against the 
charge that a material erasure or interlineation was made a f t e ~  execu- 
tion by requiring a memorandum stating that it was in the instrument 
at the time of the execution. But the grantor cannot thus protect him- 
self against alterations and erasurea mads after the execution except 
by requiring proof of the grantee when he produces the instrument in 
evidence. AY to negotiable instruments, though they cannot be held 
back as a deed can be held back from registration, yet as to them the law 
is well settled, and the burden is on the holder to show that any altera- 
tions were made in such instrument at  or before its execution, and no 
prudent bank will accept such paper, in the ordinary course of dealings, 
without such proof. 

I t  has beeln the general understanding in this State that material 
alterations by erasure or interlineation in an instrument, especially in a 
deed, must be noted and witnessed at  the time of the1 delivery. Dunn v. 
Clements, 52 N.  C., 60, has been understood to be the rule in  this State. 
But if i t  is understood that this safe precedent is no longer the law, we 
may well apprehend that there will be a flood of cases i n  which instru- 
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inents have been materially altered after delivery, and are withheld 
from registration till the grantor or other witnesses, who can prove the 
fact, have passed beyond the reach of the court, by death or otherwise. 
The grantee remains in possession. I t  should be in  his power, always, 
cither to refuse a conveyance containing material alterations or requira 
2 contemporary note thereof on the instrument. I f  he does not do so, 
2nd especially if he withholds the deed f r o n ~  registration, it i s  but fa i r  
that the burden should be upon him to account for such alterations or 
erasures. 

Ci ted:  Elliott I > .  R. R., 169 N. C., 395. 

E. C. GREENE AND J. G. KAHL v. A. F. MESICK GROCERY COMPANY 

(Filed 1 May, 1912.) 

1. Contracts, Written - Offer - Acceptance - Telegram - Parol Evidence- 
Best Evidence Rule. 

The acceptance of a proposition for the rental of a hotel being by tele- 
gram, testimony as  to the contents of the telegram, being a part of the 
contract relied on, comes under the best evidence rule forbidding the re- 
ception of parol testimony until the loss of the writing has been satisfac- 
torily established. 

2. Same-E~idence of Loss. 
The contract sued on being in part an acceptance by telegram of an 

offer to rent a hotel contained in a letter, there was testimony teliding 
to show that, under the rules of the telegraph company handling the 
message, it  was sent to Richmond, having remained in the local office six 
months; that the party relying on the telegram applied a t  the company's 
Richmond office, made inquiry there, and failed to procure it. In  the 
absence of evidence tending to show that search had been made by the 
company's agent a t  the Richmond office: Held, the loss of the message 
had not been sufficiently established to admit of showing its contents by 
parol evidence. 

3. Same-Beyond the State. 
When under the best evidence rule, necessity for proper and diligent 

search has been shown, parties charged with such duty are  not relieved 
by the fact that the present and proper placing of the writing is beyond 
the limits of the State, provided it  is accessible and otherwise reasonably 
attainable. 

( 1 1 9 )  APPEAL from Daniels, J., at February Term, 1912, of FORSYTH. 
Civil action to recos7er $400 tl&imed to be due and owing from 

9 6 



N. C.] S P R I N G  TERM, 1912. 

defendant to plaintiff. There was verdict for plaintiff, judgment on the 
verdict, and defendant excepted and appealed. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE HOKE. 

Louis  M. Bwink  for plaintiffs. 
W a t s o n ,  Bzcxton & W a t s o n  for defendant .  

HOKE, J. This was an action to recover $400 as inoney had '(120) 
and received to plaintiff's use, and was before this Court on a 
former appeal, 153 N. C., 409. From a perusal of that case i t  will 
appe8ar that the right of plaintiffs to recover was properly made to de- 
pend on whether defendant company, resident a t  Winston, N. C., had 
sent a telegram to plaintiff a t  St. Louis, Mo., accepting a proposal of . 
plaintiffs to rent a hotel from defendant' on terms contained in  a letter 
i'rorn plaintiffs to defendant company. 

On the present trial defendant testified that, on receipt of plaintiff'q 
letter, containing the proposal, he had gone to Western Union office 
and sent a telegram, the message having been written and left with thv 
company for transmission. I n  reference to this message and its con- 
tents, it appeared that at the time of this occurrence written messages, the 
kind in question, were, kept a t  the local office in Winston for six months 
and were then either destroyed or sent to Richmond, Va., the hcead- 
quarters of the company for this division; that defendant had applied 
to the office at  Winston and failed to get the message and had then 
gone to Richmond, Va., and made inquiry and failed to procure i t  
there, having applied for it a t  company's offices. On this testimony, 
the court being of the opinion that the loss of the written message 
had not been satisfactorily established, declined to allow witness to giv:: 
the contents of the, message to the jury, and defendant excepted. I t  was 
urged by plaintiff that this ruling of his Honor should be sustained, for 
the reason that the contents of the supposed message was nowhere snffi- 
cjently disclosed to rendelr its exclusion a material circumstance; but, 
conceding that i t  is otherwise, we are of opinion that the ruling of tho 
court must be upheld for the reason given by his Honor, that the loss 
of the message has not been shown so as to permit parol evidence of its 
contents. As heretofore stated. the contents of the telegram were 9 - 
material part of the contract, directly inkolved in the issue, and, i t  hav- 
ing been admitted that the one refeirred to was originally in writing and 
accessible if in  existence, these contents came within what is known 
and frequently referred to as the "best evidence" rule, forbidding the 
reception of parol testin~ony until the loss of the writing has 
been satisfactorily established. It is held with us that the opera- (121) 
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tion of this rule is not necessarily affected by the fact that the proper 
custody of the written paper is no longer within the jurisdiction of 
the court. We  find no testimony showing that  search had been made 
for the written message a t  Richmond, Qa., by the officer or agent of the 
company having such papers in  his care, and, on the facts in  evidence, 
the decision of his Honor on the quwtion pre'sented is fully supported 
by authority here and elsewhere. Avery v. Stewart, 134 N.  C., 287; 
Blair v. Brown, 116 N .  C., 641; Justice v. Luther, 94 N. C., 793-797. 

N o  error. 

Cited: Buchalzan v. Hecldenj 169 N.  C., 224. 

J. W. IVIE v. BLUM & BITTING. 

(Filed 1 May, 1912.) 

Partnership-Mortgages of a Partner-Receiver-Continued Business-Cred- 
itors-Priority of Payments. 

The indorsers on a note made to a bank for money borrowed for the 
purchase price of an interest of a retiring partner from a firm, secured by 
a mortgage on the partner's interest in the firm's assets, agreed with 
other creditors of the firm that a receiver, thereafter appointed, should 
continue the business, which he did, incurring further indebtedness of 
the firm by continued purchases. The indorsers paid off the bank in- 
debtedness and brought suit to foreclose the mortgage: Held, the mort- 
gage held by the indorsers is in subrogation to the rights of the bank, 
being on the individual interest of a partner, and was subject to the 
fluctuations in business and postponed to the payment of the firm's credi- 
tors; (2 )  that class of creditors of the firm who sold goods to the receiver 
had the right to prior payment to the class who existed at  the time of 
the appointment of the receiver, and who consented to his continuing 
the business. 

APPEAL by defendants from Lyon, J., a t  October Term, 1911, of 
FORSYTH. 

The facts are sufficiently stated in the opinion of the Court by MR. 
CHIEF JUSTICE CLARK. 

(122) D. H.  Blair, W .  V.  Hartman, and J.  E.  Alexander for plain- 
tiff. 

Manly, Hendren & Womble for defendants. 

CLARK, C. J. I n  1906 C. R. Bitting bought the half interest of 
Fleming in  the firm of Blum & Fleming, and to obtain money to pay 
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for the same ejxecuted a mortgage on the half interest thus acquired, 
and the firm became Blum & Bitting. I n  May, 1907, Blum & Bitting 
made a deed of assignment to Charles E. Shelton. Later this suit was 
instituted and a receiver was appointed. W. A. Whitaker and Mrs. 
L. P. Bitting were indorsers on the note of C. R. Bitting for $1,600 for 
which the aforesaid mortgage was executed. They paid off the note to 
the bank and seek to foreclcse the mortgage which was given to secure 
them by reason of their indorsement. 

The creditors of Blum & Bitting and W. A. Whitaker and Xrs.  L. P. 
Citting consented for C. E. Shelton, assignee, to continue the business, 
I; hich he did with their consent for more than a year. While so con- 
ducting the business C. E. Shelton contracted sundry debts. I n  De- 
cmniber, 1908, this suit was brought and. a receiver apointed therein. 
He  sold the property of the firm, which brought $1,600. The case 
was referred to a referee to state an account and determine the priori- 
ties of the different creditors claiming the fund derived from the salt. 
of the property. The referee found that the creditors of C. E. Shelton, 
assignee, while continuing the business with the consent of the creditors, 
were entitled to the first lien; that the creditors of Blum & Bitting were 
emtitled to the second lien, and that W. A. Whitaker and Mrs. L. P. 
Bitting, claiming by virtue of their mortgage on the undivided one-half 
interest of Bitting in the business, came in after the above two classes of 
creditors. 

I n  Daniel  v. Crowel l ,  125 N. C., 521, the Court cites with a p p r o ~ a l  
from B a n k  c. Powle ,  57 N. C., 8, as follows : ( T h e r e  the interest of 
one partner in the property of the firm is assigned by him as secnrity 
for his individual debt, and the assignee permits the husiuess to go on 
in its ordinary course, such security becomes subject to the fluctuations 
of the business, and upon the subsequent dissolution he is only 
entitled to what remains to such partner after the paynient of (123) 
the debts of the firm.'.' Bates on Partnership, see. 186, says: 
"Brit his (the partner's) interest, mortgaged or sold, is subject not o n l ~  
to existing liabilities, but also to subsequent equities and the claim* 
of subsequent creditors and the fluctuations of business. H e n c e ,  thoz~,g71 
the  partnership  debts are later in date t h a n  the  rnortqaqe o r  nssignnze?lt 
of the share, yet the mortgagee gets only the interest in th'e surplus as o j  
t he  date  o f  i t s  ascertainment  or of t h e  foreclosure, and not as of the date 
of its execution or default." 

I t  is equally veil settled that the creditors in the indebtedness in- 
curred by Shelton in continuing the business with the consent of th. 
prior creditors of the firm are entitled to priority over such creditors. 
3 A. and E .  Enc., 117; Sherr i l l  I:. S k u f o r d ,  41 N.  C., 228- Clarke  v. 
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Hoyt, 43 N. C., 222. I n  th i s  class of preferred debts was properly 
- allowed the  rent  t o  Grogan  f o r  t h e  buildings a n d  grounds where t h e  

business was  conducted by  Shelton. 
T h e  report  of the  referee was properly confirmed by  the  court. 
Affirmed. 

IK RE WILL OF R.  C. MILLER.  

(Filed 8 May, 1912.)  

1. Wills, Interpretation of-Intent-Devises-Restraint of Narriage-Condi- 
tiorial Limitations. 

While a condition subsequent annexed to a devise of lands in  general 
. restraint of marriage, i. e. ,  without limitation as  to time or person, will 

be disregarded, as a rule, the principle will not ordinarily obtain i n  the 
case of an estate upon limitation or a conditional limitation, where by 
the terms of its creation the estate is so defined and limited that  it  termi- 
nates of itself on the happening of the contingent event, without entry or 
other action on the part of the grantor or his proper representative. 

2. Same-Evidence. 
When i t  appears from the perusal of the entire mill and the facts and 

circumstances permissible in aid of a proper interpretation, that  the 
testator intended to make provision for a beneficiary while she remain 
single, and the words used are not intended as  a restraint upon mar- 
riage, the qualifying words will be given effect according to the testator's 
devise as intended and expressed by the will. 

3. Same. 
A testator devised his only land, his home place, to his widow, and to 

two daughters "during their natural lives; but in  case either or both 
marry again, this becomes void. In the case of the marriage of one, the 
remaining one will hold until her death or marriage," with limitation 
over to his son for life, then to his wife for her life or widowhood, and 
then to their children as purchasers: Held, the qualifying words used in 
respect to the marriage of the testator's daughters, when properly con- 
strued from the will and attending circun~stances, were not intended as 
in restraint of their marriage, but as a provision for their support until 
the marriage occurred. 

. (1%) &PEAL f r o m  Lyon, J., a t  M a r c h  Term, 1912, of MECXLEN- 
BCRG. 

Case agreed. I t  was  made  to appear  t h a t  R. C. Miller died i n  saiJ  
county on 5 October, 1902, hav ing  duly made  h i s  las t  will  and  testament, 
leaving h i ~ l  surviving h i s  widow, Margare t  E. Miller, a daughter,  M a r v  
E. Xi l le r ,  and a son, J o h n  I,., who h a d  a wife, Lucy, living and  sev. 
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cral children, all of whom are parties; that the widow of the testator, 
Margaret E., died 22 August, 1908, without having remarried; that 
the daughter, Mary E., lived with her father and mother on the tract 
of land until they died and afterwards until 18 April, 1911, when'shp 
was married to Charles F. Smith, with whom she is now living as his 
wife; that Mary E. Miller, now Smith, continued in  possession of the 
tract of land, receiving the rents and profits until 1 May, when John 
L. Miller went into possession and control and received rents and 
profits until 1 January, 1912, and holds same to the amount of $70; 
and since 1 January, 1912, the property has been leased, and the lessees 
withhold the rents pending the controversy. 

I n  his last will and te~stament R. C.  Miller made disposition of this 
property as follows : 

I, R. C. Miller, of the State and county above mentioned, be- (125) 
ing in sound mind, and knowing the uncertainty of all earthly 
affairs, do herein publish and declare this my last will and testament, 
viz.: I direct my executor hereinafter mentioned to give me fitting 
burial and pay all my just debts. 

Article 1. I give and bequeath to my wife, Margaret E. Miller, and 
my daughter, Mary E. Miller, the place where I now live, being my 
entire landed estate, to hold with all the rights and privileges pertain- 
ing thereto, during their natural lives; but in  case either or both marry 
again, this becomes void. I n  case of the marriage of one, the remaining 
one will hold until her death or marriage. 

Art. 2. I further direct that a t  the death or marriage of both, the 
above mentioned estate shall go to my son, John L. Miller, and at his 
death to his wife, Lucy Miller, during her life or widowhood; in case 
of marriage or death, the property must be equally divided between 
their children. 

Art. 3. After the payment of my debts, I further direct that my 
entire personal property remah  as i t  is, in possession of my wife, Mar- 
garet E. Miller, and a t  her death or marriage i t  shall be equally di- 
vided betweten my children, W. C. Miller, Elsie Houston, Anabelln 
Gillespie, and Mollie Miller. 

Art. 4. I appoint my son, John L. Miller, my executor to this my 
1:ist will and testament, and direct him to see that every clause in the 
above, mentioned be carried out to the full letter of the law. 

R. C. MILLER. 

The controversy is concerning the real estate and the rents arising 
therefrom since the marriage of Mary E. Miller. John L. and his 
wife and children, devisees, contending that on the marriage of Mary 
E. the land in  question passed to them under the terms of the will, and 
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Mary E. contending that the conditions annexed to the devise to her 
was contrary to public policy and void as besing in  general restraint of 
marriage. The court being of this opinion, entered judgment declaring 
Mary E. Miller entitled to the life estate and the rents during said 
term, whereupon John L. Miller, etc., excepted and appealed. 

(126) Shannonhouse & Joaes for John L. Miller et al., appellants. 
Stewart & McRae for Mary E. Smith, appellee. 

HOKE, J., after stating the case: The question chiefly presented 011 

this appeal has been very much discussed by the courts and there seems 
to be a great contrariety of decisions ccncerning it. Without attelmpt- 
ing to explain or even refer to many of the cases on the subject, we con- 
sider i t  as established, certainly by the weight of authority, that where 
an estate or interest is definitely conveyed, with a condition subsequent 
annexed in general restraint of marriage, that is, without limitation a, 
to time or person, the condition, as a rule, will be disregarded. Watts 
P .  Grifin, 137 N. C., 572; Otis v. Prime, 76 Mass., 581; Harmon v. 
Breron, 58 Indiana, 207; Hopkins on Real Property, p. 173. The 
principle does not ordinarily obtain in  the case of an estate upon limita- 
tion or a conditional limitation, where, by the terms of its creation, ail 
&ate is so defined and limited that it terminates of itself on the 
happening of the contingent event without entry or other action on the 
part of the grantor or his proper representative, an estate not infre- 
quently instanced where a testator has made a devise or bequest in favor 
of his widow while she remains unmarried. Bostick v. Blades, 59 Md., 
23; Coppage v. Alexander Heirs, 41 Ky., 315; ~ i b b i t i  v. Jack, 97 Ind., 
570; Holtz's Estate, 36 Pa.  St., 422; Pringle v. Dunkley, 22 Miss., 16;  
Mordecai's Law Lectures, 521-522; 4 Kent's Com., 125-126. 

Even though the words used may, in  strictness, be those of condition 
mbsequent, if there be a limitation over. to a third person, the courts 
are inclined to consider i t  as an estate, upon limitation rather than one 
upon condition. I t  seems that this fact of a limitation over is only 
allowed as controlling in cases of bequests of personalty. See notes to 
Coppage v. Alexander, supra, 38 Am. Dec., 159; but both Blackstone 
and Kent speak of i t  as prevailing in  devises of realty also. 4 Kent., 
126; 2 Blackstone, 155. But whether made determinative in cases of 
real property or otherwise, and whether the facts bring the present 
case within the principle or not-and we are inclined to think they 

do, Stillwell v. lirnapper, 69 Ind., 558-the fact that there is such 
(127) a limitation over should always be given full and proper weight 

in  arriving at  the mind and will of the testator and determining 
whether the disposition made of the property shall be considered an 
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estate upon limitation or a condition Ln terrorem, void as being in gen- 
cral restraint of marriage. Pursuing this suggestion, there is well-con- 
sidered authority to the effect that, although the terms used may ordi- 
narily import a condition if, from a perusal of the entire will and the 
facts and circumstances pelrmissible in aid of a propelr interpretation, 
it appears that the testator intended to make provision for a bene- 
ficiary while she remained single, and that the words were not used and 
intended as a restraint upon marriage, the qualifying words will be 
given effect according to testator's devise as intended and expressed in  
the will. Ckapin v. Cook, 73 Conn., 72; s. c., annotated in  84 Am. St., 
139-149; 1CIann v. Jackson, 84 Mo., 400; Estate Afargaretta R. Hol- 
brook, 203 Pa.  St., 93; s. e., 5 Anno. Cases, 137, a position approved 
in 2 Jarmon on TVills, 572, making citations from Jones V. Jones, 1 
Q. B. D., 279; 1 Underhill on Wills, see. 505; Tiedeman on Real Prop- 
crty, see. 281. 

I n  the citation to Underhill the author sags: "The authorities dis- 
tinguish between a provision for a legatee 'until he or she shall marry,' 
or 'while she is unmarried,' and an estate upon condition subsequent 
terminating by the mamiage of the legatee. The distinction is largely 
technical, depending upon the exact language used; but the test is, 
'What was the purpose of the gift? What did the testator intend 
to accomplish?' I f  it is apparent from the will that he did not intend 
to prevent a marriage or to condemn the legatee to a life of celibacy, 
but that he intended solely to provide for her support while unmarried, 
and that, as soon as she was in a position to be supported by her hus- 
band, he desired the prorision to cease and the property to be devoted 
to others, i t  is valid. The law will regard it as an estate upon limita- 
tion, not as an estate upon condition, and the gift over will go into 
effect as a conditional limitation." 

Applying this, in  our opinion, the controIIing principle on (128) 
the facts presented, we hold the devise in question to be an estate 
upon limitation, and, on the mamiage of the daughter, the estate passed 
to the son and his wife and their children, as expressed in the will. Here 
was a testator, owning a small tract of land, on which he and his wifc 

u 

and daughter had lived and, from a consideration of the circumstances - 
and a perusal of the entire will, i t  was his desire and intent to provide 
a home for his widon- and daughter while they lived or remained un- 
married, and, in  case either married, the survivor was to hold; and on 
the' death or marriage of both, the estate should go to the son, his wife 
and their children, the design evidently being that if the widow or daugh- 
ter married, they should thereafter look to the husband for support. 
True, the testator a t  first uses apt words of condition: "But in caseeither 
or both marry again, this becomes void," but he immediately adds : "In 
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case of the marriage of one, the remaining one will hold till her death 
or marriage," Showing that an estate upon limitation was meant, 
and this, in connection with the devise over to his son for life and 
then to his wife for her life or widowhood, and then to their children 
as purchasers, on principle and authority, gives clear indication that 
the qualifying words may not be properly construed as words in terro 
rem, void because intending to restrain marriage, but as a provision 
for the support of the devisees until the marriage occnrred. 

The case is very similar to that of Jones v. Jones, supra, cited by 
Mr. Jarmon, and finds support, also, in -1Iartin v. Seigler, ( S .  C.), 10 
S. E., p. 1073. 

There is error. Judgment be entered for the ultimate devisees. 
Reversed. 

Cited: ~ l ~ c C a l l u m  c. AIIcCalkcnz, 167 N. C., 312; Gard c. Xason, 160 
N. C., 508. 

KATHLEEN R, MOORE ET AL. v. T. C. QUICKLE ET -4L. 

(Filed 8 May, 1912.) 

1. Deeds and Conveyances-Probate-Presumptions. 
The presumption that the probate of a deed is properly taken arises 

when the only indorsement thereon is that the parties claiming under it 
"procured the same to be proved." 

2. Same-Probate-Officer-Registration-Regularities Presumed. 
The word "jurat," written on a deed by an officer authorized to take 

probates, means "proved"; and when there is nothing in the form of the 
probate on the deed in question indicating that it was improperly taken, 
and there is no evidence to that effect, a presumption arises from the act 
of the register of deeds in admitting the deed to registration that the 
probate was by the proper officer and regular, and that proof of that fact 
was before him. 

(129)  APPEAL from Long, J., at January Special Term, 1912, of 
GASTON. 

This is an action ot recover possession of a tract of land. 
Both parties claim under deeds from William Sams, each purporting 

to convey the land in controversy, the deed under which the plaintiff 
claims bearing date of 7 November, 1859, and the deed under which the 
defendant claims bearing date 7 March, 1860. Neither party claims 
title by possession, and the original deeds from William Sams were not 
produced, both parties relying on the records. 

104 



N. C.] S P R I N G  TERM, 1912. 

The deed from William Sams, of date 7 November, 1859, has been 
on the records for more than forty years. After the signature of 
William Sams, at  the bottom of the deed, is found the following: 
"Signed, sealed, and delivered in the presence of William T. Shipp, 
A. W. Devenport, Jurat," and the only question presented by the appeal 
is whether this deed has been probated and is properly on the registry. 

I f  i t  has been duly probated and registered, the plaintiff is the owner 
of the land in  controversy, as in  that event she would have 'the older 
and better title from the common source. 

His  Honor held with the plaintiff, and the defendant excepted and 
appealed. 

R .  8. Hutchbon and A. L. Bulwinkle for plaintiff. (130) 
A. L. Quickle, Carpenter & Carpenter for defendant. 

ALLEN, J. I n  Starke v .  Ether idp,  71 N.  C., 425, which has been 
frequently cited with' approval, i t  is held that the word "jurat" when 
written on a deed by an cdicer authorized to take probates, means 
"proved," and in Quinsnerly v. Quinnerly, 114 N.  C., 147, that the pre- 
sumption is that the probate is properly taken when the only indorse- 
ment on the deed is that the parties claiming under i t  "procured the 
same to be proved." 

The authorities are conclusive against the defendant, if there is any 
evidence that the word "jurat" was written on the deed by an officer of 
the law, or if, in  the absence of such evidence, the law would pre- 
sume the fact to exist. 

The question has arisen in  several cases before this Court, and it has 
been held, as we think, without exception, in  the absence of evidence 
and when there is noihing in the form of the probate on the deed 
indicating that i t  was improperly taken, that a presumption arises from 
the act of the register of deeds in admitting the deed to registration that 
the probate was by the proper officer and regular, and that proof of that 
fact was before him. Strickland v. Draughan, 88 N.  C:, 317; Howell 
v. Ray,  92 N. C., 513; Cockran v. Improvememt Co., 127 N.  C., 389. 

I f  the rule is ever applicable it should be in a case like this, where the 
deed has been registered more than forty years. 

Being of the opinion, upon these authorities, that the deed of 1959 
was duly registered, upon a legal probate, and that the judgment of his 
Honor is in  accordance with law, it is 

Affirmed. 

HOKE, J., did not sit. 

Cited: Power Corporation v. Power Company, 168 N.  C., 222; 
Trust Co. v. Sterchie, 169 N. C., 24. 
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(131) 
JOB MURDOCK v. CAROLINA, CLINCHFIELD AND OHIO RAILROAD 

COMPANY. 

(Filed 8 May, 1912.) 

1. Evidence-Opinion-Actual Observation-Safe Appliances. 
I t  is competent for a servant, injured in the scope of his employment 

by a rail, which he and other employees had been carrying, bounding 
upon him as they were placing it upon the ground, to testify that the rail 
would not have bounced if tongs had been supplied him, when he is speak- 
ing of facts within his own observation. 

2. master and Servant-Safe Appliances-"Known and Approved9'-Evidence. 
In order to show that a certain implement should have been furnished 

by a master to a servant for the performance of certain duties, the failure 
to furnish which is alleged as the cause of a personal injury received 
by the servant, it  is not necessary to prove that the implement was in 
universal use, and several instances may be sufficient-especially, as in 
this case, when the implement is well known and has been in use for a 
long time. Orr v. Telegraph Co., 132 N.  C., 691, cited and approved. 

3. Jurors-Misconduct~Iotions-New Trial-Praetice-Appeal and Error. 
A motion to set aside a verdict of the jury for misconduct of a juror 

must ordinarily be made before the trial court, unless it was not known 
to the complaining party until after adjournment, and €hen only on appeal 
in civil cases. I t  appearing in this case from the affidavits that a new 
trial should not be granted, the motion is denied without discussion. 

APPEAL by defendant from Foushee, J., a t  November Term, 1911, of 
I\~ITCHELL. 

The facts are sufficiently stated in  the opinion of the Court  by MR. 
CHIEF JUSTICE CLARK. 

Charles E. Greene and Black & Wilson for plaintiff. 
J .  C. Biggs for defendant. 

CLARK, C. J. This  is  an action for personal injury. There  was evi- 
dence tha t  the plaintiff and others were engaged i n  carrying with their 
hands heavy steel rails, weighing about 850 pounds each. Under the 

direction of a foreman they were required to do this, causing 
(132) them to walk sideways. T h e  plaintiff alleges tha t  if steel tongs 

had been furnisheld, the rails could have been car r i td  much more 
conveniently and when laid down would not have bounced and have 
injured him, this being the manner i n  which he was hurt. 

The firfit exception is tha t  the plaintiff was allowed to' state whether 
or  not i n  placing a ra i l  with tongs the rai l  would bounce. This was 
not an  opinion of the witness, but a fact which he stated from his own 
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knowledge and experience, and the question was competent. Burney v. 
Allen, 127 N. C., 476; 8. v. McDowell, 129 N. C., 523; Brit t  v. R. R., 
148 N. C., 37. 

The second and third exceptions are because the plaintiff was allowed 
to testify that railroad tongs were approved and in  general use. Orr v. 
l 'elephom Co., 130 N. C., 627; Rushimg v. R. R., 149 N. C., 160. I n  
Bailey v. Meadows Go., 154 N. C., 72, Brown, J., says : "It is not neces- 
sary that the plaintiff should prove that such tongs are used on every 
railroad, but the fact that they are in use on three railroad systems is 
sufficient evidence to justify the jury in finding that they were in  gen- 
eral use." Indeed, i t  ought hardly to call for proof that i t  was neg- 
ligence not to1 furnish an appliance so long in use and so well known. 
Orr v. Telegraph Co., 132 N .  C., 691. The exceptions for refusal to 
ilonsuit do not need to be discussed. 

The defendant moved in  this Court to set aside the verdict f o i  mis- 
conduct of a juror. This motion, like that for a new trial for newly 
discovered testimony, must ordinarily be made before the trial court, 
but there is an exception (though in civil cases only, S. v. Lilliston, 141 
N. C., 865)) when the knowledge does not come to the appellant till 
after the court below has adjourned. Turner v.  Davis, 132 N.  C., 187, 
and case's there cited. I t  is true, those cases were where the new trial 
was asked on the ground of newly discovered testimony; but the same 
principle must apply in  a case of this kind. Upon reading the affidavits, 
we find that the affidavits of the appellant are denied and the declara- 
tions imputed to the juror are fully explained in  the affidavit of the 
juror himself, which is filed by the appellee. As in  motions for  newly 
discovered testimony, i t  would serve no purpose to discuss the evidence, 
but the Court will simply render its decision. Brown v. Mitchell, 
102 N.  C., 367; H e r d o n  v.  R. R., 121 N. C., 498, and cases (133) 
there cited; Cfrenshaw v. R. R., 140 N. C., 193. The motion is 
denied. 

No error. 

Cited: Caton. v. Tolar, 160 N. C., 106; S. v.  Ice Co., 166 N.  C., 404. 
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GEORGE W. PARKER v. G. W. VANDERBILT. 

(Filed 22 May, 1912.) 

BIaster and Servant-Safe Appliances-Negligence-Evidence-Nonsuit. 
Upon evidence tending to show that  the master failed to furnish a safe 

appliance, in general use, to his servant, in  this case a shield to protect 
his servant from flying wood which the servant was directed to cut for 
fire purposes a t  a swing cut-off saw, &nd that this device would have 
avoided a n  injury to the servant caused by a piece of wood from the stick 
he was sawing flying up and striking him, a judgment of nonsuit should 
not be allowed. 

APPEAL from Lane, J., at July Term, 1911, of BUNCOMBE. 
This is an action to recorer damages for personal injury caused, aa 

the plaintiff alleges, by the negligence of the defendant. 
The plaintiff was in the employment of the defendant Vanderhilt at 

the time of his injury, and was engaged in operating a swing cut-off' 
saw, and was injured by a piece of wood, which he alleges he was sawing 
being thrown against his face. The negligence alleged was a failure to 
provide a shield or guard for the sanT. 

The plaintiff testified, among other things, that he had been in the 
employment of the defendant in  his wood-yard about three years, and 
that before he was injured he had used the cut-off saw to some extent. 
but not much, and that he was directed tq use it at  the time of his 
injury, and he gave the following description of the saw, of the circum- 
stances connected with his injury, and of the general use of a shield or 

guard : 
(134) Q. Tell about this machinery, this cut-off saw; describe i t  to 

the jury the best you can, so that they will know what it is. A. 
This swing cut-off saw is hung up, and i t  balances on a counter-shaft, 
and the saw swings back and forth, so you can catch hold of it and 
pull i t  and turn it lcose when you cut the stick of wood off and it 
swings out. You put your wood on the table and you catch your saw 
~ t i t h  your right hand and you grab the wood with your left hand, if you 
are a mind to; if not, you pull i t  up with your right hand, and cut the 
mood into stove-wood and fire-wood lengths. 

Q. You say this saw would swing out again? A. Yes. 
Q. I n  order to cut the wood you pulled i t  through i t ?  A. Yes. 
Q. What is the size of that saw? A. Twenty-four inches. 
Q. By what power was that saw run?  Electyic motor; current from 

the Weaver plant. 
Q. At  what speed would it revolve? A. About thirty-five hundred. 
Q. State whether it revolved fast o r  slow. A. Very fast. 
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Q. State to his Honor and the jury about your injury there. A. I 
was cutting cordwood; was ordered by Mr. Forestburg tot go and cut a 
cord of pine wood, and I went into the mill, and there was no one there 
to help me. Mr. Benken had got hurt, got his finger cut, and Mr. 
Forestburg asked me to go to Biltmore and see if I could get a man 
to help me cord wood that morning, and I went over there and found 
Mr. Green, and I asked him if he wanted to go to work, and he said 
he did, and I went over to the mill with him, and I went to the office 
and told Mr. Forestburg that I had found a man, and I went to the 
mill and started i t  to running and got hurt. The block hit me in  the 
face, and that was about all I knew until I found myself out in the 
Geld, and I went to the office and tried to telephone for the doctor, 
: a d  I was bleeding so I could not telephone for the doctor, and I went 
over to the drug store and asked Mr. Grove to give me something to 
keep me from getting sick, and I went over to the hospital and one of 
the nurses telephoned for Dr. Glenn, and that was all I remember until 
I woke up in  bed. 

Q. Just  before you received that blow, what did you do? A. (135) 
I had pulled up this stick of wood and cut off one block and I 
went to cut off another, and when I got i t  in about this position (indicat- 
ing with arms), i t  struck me in  the face. 

Q. State what kind of a block i t  was. A. I cannot say; I did not 
see it. 

Q. State whether i t  was from the wood you were sawing. A. I t  
must have come from the wood I was sawing. 

Q. State whether i t  came from the wood you were sawing. A. I do 
not know. 

Q. What threw i t  in  your face? A. The saw. 
Q. You said you heard the ring of the saw? A. Yes. 
Q. State whether this swing cut-off saw had any guard on i t  or not. 

A. I t  did not. I t  had no protection that I know of. 
Q. Have you seen swing cut-off saws at  other places, and are yon 

familiar with them? A. Yes. 
Q. How many and what number? A. I have seen about four. 
Q. Then describe fully to his Honor and the jury just what a guard 

on a swing cut-off saw is, what its use, what i t  does, etc. A. A swing 
cut-off saw, all the others that I saw, had the guard; there is a short 
mandrel that comes together at  the lower part of it, and right at the 
side of this mandrel is a shield on all I ever saw except this one. 

Q. What i t  the use of this shield? A. To keep the blocks from 
coming back over the saw. . 

Q. How does that keep the blocks from coming u p ?  A. I t  catches 
them from behind and keeps them from coming up. 
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Q. You say that you know of five or six saws that ran here? A. Yes. 
Q. And you say that all had the guards? A. Yes, all except one. 
Q. And you saw them where else? A. I worked in  the car shops at 

Wilmington; I was in  the car department, and those saws all had the 
shields; there were four of them. 

Q. Did you operate those saws yourself? A. No, sir. 
Q. Where else did you see those saws? A. At Rocky Mount and at 

Wilmington; was after I got hurt. 
(136) Q. You did not operate them? A. No, sir. . 

Q. Did you see them anywhere else? A. I saw them at Way- 
cross, Ga. 

Q. Did you operate those at  Waycross? A. No, sir. 
Q. State what they had. A. They had guards. 
J. J. Harris, a witness for the plaintiff, among other things, testified 

as follows : 
Q. Did you ever work for the Biltmore estate in reference to this 

lumber yard and wood shop they were spelaking of ? A. Yes. 
Q. About when? A. My recollection is that I went there about 

1901, as well as I remember now-no, i t  was later than that;  I worked 
there four years, and my recollection is that I left there in 1901. 

Q. What were your duties, what position did you hold? A. I was 
foreman of the plant. 

Q. What did the machinery consist of;  was that swing-cut off saw 
part  of i t ?  A. Yes. 

Q. What was its condition with reference to this guard? A. I t  did 
not have any. 

Q. How long have you been engaged in b~winess of that character? 
A. Regularly for the last eight years. 

Q. What is your knowledge and experience with saws of this charac- 
tcr;  what is your knowledge and expetrience, if any, with these swing 
cut-offs? A. I have seen them in operation, several of them just like 
this one. I have one like it in  the plant I operate now. 

Q. State whether saws of this kind are common in  plants of thi3 
character. A. Yes, they are common. 

Q. With or without guards? A. With guards. 
Q. What is the object of that guard? A. I f  his body was very near 

the saw, and if anybody should fall against that saw, the shield would 
~ r o t e c t  him, and they would not be apt to be cut unless they got t h e i ~  
hand under the machine, and that shield would keep the saw from 
throwing pieces of timber up or in some other direction. 

Q. What do you mean by "throwing them in some other direction"? 
A. Unless i t  was a very small piece of a block, i t  would not ha~ye room 
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to come up between the saw and the shield and i t  would go (137) 
behind. 

At  the conclusion of the evidence his Honor entered judgment of non- 
suit, on motion of the defendant, and the plaintiff excepted and ap- 
pealed. 

H. C. Chedester f o r  plaintiff. 
J. H. Merrimon and J. G.-Merrdmwn for defendant. 

ALLEN, J., after stating the case: Applying the principle, frequently 
announced, that the evidence must be considered in  the light most 
favorable to the plaintiff on a motion for judgment of nonsuit, we are of 
opinion there was error in allowing the motion as to the defendant Van- 
derbilt. 

There was evidence tending to prove that the plaintiff was in  thv 
employment of the defendant, and was operating a swing cut-08 saw; 
that while operating said saw a piece of wood he was sawing was 
thrown against him by the saw and injured him; that the saw had no 
shield or guard; that a shield or guard would have prevented the wood 
from striking him; that shields or guards were in  general use on ma- 
chines used for similar purposes. 

I f  so, the case is controlled by Pritchett v. R. R., 157 N. C., 88, and 
Rogers v. Nanufacturing Co., 157 N. C., 454. 

The facts in the last case referred to are very much like those in  this 
case, and the principles of law are the same. 

We find no evidence tending to prove liability on the part of the de- 
fendant Schenck, and as to him, the judgment of nonsuit is affirmed. 

A new trial is ordered as to the defendant Vanderbilt. 
New trial. 

W. M. SMITH, ADMR. OF JOSHUA GOSNELL, v. E. L. PATTERSON AKD 

SOUTHERN RAILWAY COMPANY. 

(Filed 1 5  May, 1912.)  

1. Railroads-Parties-Residence-Venue-Executors and Administrators- 
Residence-Interpretation of Statutes. 

Bemble, that the provision in Revisal, sec. 424, that actions against a 
railroad shall be tried "where the plaintiff resided at the time the cause 
of action arose," when applied to an action of an administrator for the 
negligent killing of his intestate, has reference to the residence of the 
individual holding the office, and not to the official residence or place 
where he may have qualified. 

1 1 1  
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2. Railroads-Joinder of Parties-Venue-Residence-Removal of Causes. 
In an action for damages to recover of a railroad company and its . 

engineer for the negligent killing of plaintiff's intestate, the cause is not 
removable if the defendant engineer is a resident of the county wherein 
the action has been brought, though the other parties to the controversy 
are not residents thereof and the cause of action did not accrue therein. 
Revisal, sec. 424. 

APPEAL from Lporz, J., at March Term, 1912, of NECKLEXBURG. 
Civil action, heard on motion for change of TTenue from the county of 

3Iecklenburg, where same was instituted, to the county of Henderson. 
North Carolina. 

The action was to recover damages for the death of intestate, caused 
luy the movements and operation of an engine of defendant company 
attributed to the negligence of the company and of E. L. Patterson, the 
engineer and employee of defendant company a t  the time of the killing. 

The court denied the motion and entered judgment embodying the 
relevant facts in terms as follows : 

"This cause coining on to be heard at the1 March (1912) Term of 
Superior Court of Mecklenburg County, before his Honor, C. C. Lyon, 
judge presiding, and being heard upon a motion filed by the defendant3 
a t  the January (1912) Term of the Superior Court of Mecklenburg 
County, the following facts are found by the court: "That this action 

was brought to the Januayy (1912) Term of this court, and that 
(139) at  said term, and before the time for filing answer had expired, 

defendants filed a written motion to remove this cause to Hender- 
son County; that the intestate, Joshua Gosaell, was killed in Xelrose, in  
Polk County, North Carolina, on or about 28 July, 1911, and was at  
the time of his death a resident of the county of Henderson, State of 
Xorth Carolina; that subsequent to the time of the said Gosnell's death, 
and previous to the time of the institution of this actioiz, W. 31. Smith, 
a resident of Mecklenburg County, Korth Carolina, now and at the 
time of death of said Gosnell, qualified as adniinistrator of the estatt: 
of Joshua Gosnell, before the Clerk of the Superior Court of Henderson 
County, Korth Carolina; that the defendant E. L. Patterson is, and was 
at  the time of the death of the said Gosnell, a resident of Polk County, 
North Carolina. I t  is, therefore, considered and adjudged by the court 
that this action was properly brought in Mecklenburg County, North 
Carolina; and it is further ordered and adjudged that the defendant's 
motion to move to Henderson or Polk County be not allowed." 

Defendants excepted and appealed. 

C. W .  Ti l l e t t ,  Jr., and TiZZett & Guthr ie  for plaintif f .  
0. F. X a s o n  and Slzannonhouse & Jones  for defendant .  
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HOKE, J., after stating the case: The validity of his Honor's ruling 
is dependent upon the proper construction of section 424, Revisal, in 
terms as follo~i-s: "In all other cases the action shall be tried in the + 

county in which the plaintiffs or the defendants, or any of them, shall 
reside at  the commencement of the action; or if none of the defendants 
shall reside in the State, then in the county in which the plaintiffs, or 
any of them, shall reside; and if none of the parties shall reside within 
the State, then the same may be tried in any county which the plaintiff 
shall designate in his summons and complaint, subject, however, to the 
power of the court to change the place of trial in the ckses provided by 
statute: Provided, in  all actions against railroads the actions shall be 
tried either in the county where the cause of action arose, or in some 
county where the plaintiff resided at the time the cause of action 
arose, or in some county adjoining the county ill which the cause (140) . 
of action arose, subject. however, to the power of the court to 
change the place of trial in the cases provided by statute." Suthorita- 
tive interpretations of this and legislation of similar import elsewhere 
would seem to favor the position that in respect to actions instituted by 
an administrator and coming within the effect of the proviso, the terms 
appearing therein, '(where plaintiff resided a t  the time the cause of 
action arose," have reference to the residence of the individual holding 
the office and not to the official residence or place where he may have 
qualified. Whitford v. Insurance Co., 156 N.  C., 42 ; Roberson e. Lum- 
ber Co., 153 N. C., 120; R. R. v. Stith, 120 Ky., 237;  Turner v. R. R., 
110 Ky., 819. Without present decision of this question, however, we 
are all of opinion that the proviso to the section should be construed and 
held to apply to cases where a railroad company alone is defendant, and 
that the venue in actions where there are other parties defendant should 
come within the body of the act. This is not only the primary and nat- 
ural meaning of the language used, but without express requirement it 
would be unreasonable to hold that the rights of all other litigants should 
be made subservient to a particular class, and this without regard to 
the convenience of the parties or the amount of the interest involved. 

On authority, therefore, and owing to the joinder of the individual 
defendant Patterson, the action is properly brought in Mecklenburg 
County. Whitford v. Insurance Co., supra. 

There is no error, and the judgment below is 
Affirmed. 

Cited: Biyys v. Bowen, 170 N.  C., 35. 
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(141) 
NORTH CAROLINA COTTON COMPANY v. R. N. WILSON ASD THE 

TOWN OF GASTONIA. 

(Filed 8 May, 1912.) 

Cities and Towns-Cotton Weighers-Delivery of Cotton-Bailment-Plead- 
ings-Conversion-Demurrer. 

The delivery of bales of cotton to a cotton weigher appointed under a 
town ordinance only to weigh the bales is no evidence of bailment either 
by the town or the  weigher appointed by i t ;  and the complaint in  a n  
action againit them for the value of cotton left thereafter by the owners 
on the platform, and which was lost without averment of ccinversion, is 
demurrable. 

APPEAL from Biggs, J., at May Ternr, 1911, of G ~ s ~ o n - .  

A. G. M a n g u m  fov plaintif f .  
GPO. V. W i l s o n  and Jones  & Tiriborlake for de fendan t ,  

CLARK, C .  J. The plaintiff carried two bales of cotton to the defend- 
arit Wilson, who was cotton weigher of the town of Gastonia duly 
appointed. The town ordinances required all cotton to be weighed. A 
short while after Wilson had weighed the cotton, he notified the plaintiff 
that the two bales were missing. The complaint does not allege that 
either of the defendants converted said cotton, but avers that they negli- 
gently handled and dealt with the cotton so that it mas lost. 

The town ordinances are set out in the complaint, and it appears 
therefrom that the cotton was not required to he delivered to the cus- 
tody of the cotton weigher nor to the town, but merely that the owner 
thereof shall carry cotton to the weigher to be duly weighed. There was 
no bailment of the cotton and none was necessary. Neither the weigher 
nor the town assumed custody of the cotton or in any wise became bailee 
thereof. The plaintiff might well have stood by while his cotton mas 
being meighed and immediately have taken it away. Neither the weigher 
nor the town held itself out as bailee nor agreed to furnish warehouse 
facilities. Their entire duty mas done when the cotton was weighed. 
I t  was the plaintiff's fault, and at his own risk, that he left the cotton 
on the platform instead of taking it away. 

I t  is true, it is arerred in the complaint that it was the custorn 
(142) of the weigher to tag the cotton. But there was no requirement 

in the ordinances to that effect, and Wilson testifies that he did 
in fact tag the cotton and at once rolled it back into line with the other 
cotton. However that may be, there is nothing in the ordinances or in 
the nature of the transaction which made the defendants bailees, either 
gratuitous or otherwise, of the cotton. The sole duty of Wilson was to 
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weigh it. T h e  plaintiff lef t  t h e  cotton on  t h e  platform f o r  h i s  own 
convenience, a n d  a s  there was  nei ther  charge nor  proof t h a t  t h e  defend- 
ants,  o r  e i ther  of them, converted t h e  cotton, there was n o  cause of action 
stated, a n d  a nonsuit should have been directed. I t  is  found  i n  t h e  issues 
submit ted t h a t  t h e  cotton was received solely f o r  t h e  purpose of being 
weighed; t h a t  it was weighed a n d  tagged a n d  placed back i n  t h e  plain- 
tiff's row of cotton, a n d  t h a t  nei ther  of t h e  defendants h a s  converted t h e  
cotton. 

I f  there w a s  a n y  conflict i n  t h e  instruct ions t o  the  jury,  it i s  iinma- 
te r ia l  to  consider it ,  inasmuch a s  u p o n  the  complaint a n d  evidence a 
nonsui t  should have been directed. 

N o  error. 

(143 1 
BELLE McGHEE PHIFER v. WILHELMINA PHIFER GILES ET AL. 

(Filed 15 May, 1912.) 

1. Dower-Petition-Demurrer. 
The allegations of a petition for dower will be taken as true upon 

demurrer. 

2. Wills-Power of Sale-Conversion-Intent. 
Bequests and devises of personal and real property, in trust, with power 

to sell, without making any distinction between the two kinds of prop- 
erty, is evidence of a n  intention to convert the whole to personalty, and a 
direction of the application of the proceeds indicates the purpose that  
all  be sold. 

3. Same-Partial Sale-Part Conversion. 
The intent of the testator to convert his real and personal property in  

the hands of a trustee into cash must be shown by a n  imperative power 
to sell, arising by express command or necessary implication; and in 
this case, by construction of the language of the will, to sell said prop- 
erty or any portion thereof," the testator may have intended the trus- 
tee to sell so much of the property as might be necessary to pay his 
debts and charges for equality among his children, and no more, in which 
event there would be a conversion of a part only. 

4. Wills-Power of Sale-Conversion-lntent-Trusts and Trustees-Elec- 
tion-Reconversion-Evidence. 

When a power in  a will directs the trustee to convert the testator's 
real and personal property into cash for certain purposes, and this has  
been done, leaving unsold realty in  his hands, the parties entitled to the 
property a s  converted may elect to take i t  in its original form, which 
may be inferred from acts or conduct which manifest an unequivocal 
intention, as  a division of the lands among themselves, or holding the 
possession for period of years, in  this case for a period of thirty years. 
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5. Wills-Power of Sale-Reconversion-Dower-Petition-Demurrer. . 
The petition of a widow for dower in her husband's interest in lands 

devised to him by his father set forth sufficient allegation that her hus- 
band and other devisees under the will had elected by their acts to recon- 
vert the lands remaining in the hands of the testator's trustee, after he 
had met the requirements of the trust imposed by a partial sale of the 
trust estate consisting of real and personal property: Held, the petition 
upon its face set forth facts sufficient to entitle her to her dower in her 
husband's part of the lands, and that a demurrer to the petition was bad. 

APPEAL from Adams, J., at July  Term, 1911, of MECKLENBURG. 
This is a proceeding for the allotment of dower, the peti'tioner claim- 

ing as the widow of R. S. Phifer, who was one of seven children of 
M. M. Phifer. 

A demurrer was filed to the original petition, which was sustained, 
and the petitioner excepted and appealed to this Court. The appeal was 
heard a t  the last term, and the judgment of the Superior Court was 
affirmed. Upon the opinion of the Supreme Court being certified to 
the Superior Court, the petitioner filed an amended petition, by permis- 
sion of the court, by adding the following paragraphs to the original 
petition : 

"9. That after the execution of the last will and testament of 
(144) M. M. Phifer referred to in  paragraph 3, and before her death, 

said M. M. Phifer paid the purchase money for tlae real estate 
referred to in the last will and testament of M. M. Phifer, and received 
a deed from said Joseph H. Wilson, conveying to her the land therein 
referred to in fee, i t  being the first tract of land described in the second 
paragraph of this complaint, and thereby became the owner of the legal 
and the equitable title to said property before her death, and at the time 
of her death was seized of said real estate in fee. 

"10. That W. W. Phifer, executor of said last will and testament, has 
filed no report of his dealings with said real estate, either as executor or 
trustee, in the office of the Clerk of the Superior Court of Mecklenburg 
County, as required by law. That W. F. Phifer died on 30 December, 
1882, and never qualified as executor of said last will and testament; 
and this petitioner is informed, advised, and believes that the deceased, 
At. M. Phifer, died owing no debts; that there was sufficient personal 
estate belonging to- said M. M. Phifer a t  her death to pay all of her 
debts, and all of said debts, if any, have long since been paid. 

"11. That a portion fo the land hereinbefore described has been cut 
up into city lots ; some of said lots have been sold and conveyed to various 
persons, deeds to which have been executed by W. W. Phifer as executor 
and trustee, and by W. W. Phifer and the other devisees named in said 
last will and testament, except R. S. Phifer;  but the petitioner alleges 
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that the greater part of said real estate has never been sold, and that 
the defendants George M. Phifer, Cordelia W. Phifer, Josie P. Durant, 
Mary W. Quinn, E. W. Phifer, and W. W. Phifer, being all the devisees 
and heirs at law of M. M. Phifer, deceased, except R. S. Phifer, de- 
ceased, are now in the actual possession of said unsold land. 

"12. That on . . . . October, 1906, the defendants, W. W. Phifer indi- 
vidually and as the executor of the will of M. M. Phifer, Edward W. 
Phifer and wife, Annie Phifer, and Mary C. Quinn and husband, M. 
C. Quinn, Josie P. Durant, Cordelia W. Phifer and George M. Phifer, 
entered into an agreement in writing whereby they attempted to 
divide among themselves a part of the land described in the second (145) 
paragraph of this petition, which said written agreement is re- 
corded in the office of the Register of Deeds of Mecklenburg County, in 
Book 209, page 494, a copy of which is hereto attached and marked 
Exhibit C. 

"13. That there still remains a part of said land in the possession of 
the defendants George M. Phifer, Cordelia W. Phifer, Josie P. Durant, 
Mary W. Quinn, Edward W. Phifer, and W. W. Phifer, yet undivided 
and unsold. 

"14. That this petitioner is informed, advised, and believes that the 
defendant W. W. Phifer, trustee and executor, has sold and disposed of 
more than enough of the land hereinbefore described to pay off all of 
the debts of M. M. Phifer, deceased, and to pay all of the devisees named 
in said last will and testament of the said M. M. Phifer, a sum of money 
equal to the amount advanced to R. S. Phifer by said M. M. Phifer, as 
referred to in her said last will and testament, and that all of the trusts, 
charges, obligations and duties imposed upon said W. W. Phifer, execu- 
tor and trustee, by the said M. M. Phifer in her last will and testament 
have been fully discharged and satisfied, and that all of said duties, 
trusts, charges and obligations imposed upon said W. W. Phifer, execu- 
tor and trustee, were either performed by M. M. Phifer during her life- 
time and after the execution of her said last will and testament or by 
W. W. Phifer, trustee, after the death of M. M. Phifer and before the 
death of the petitioner's husband, R. S. Phifer, and that at the time 
of the execution of Exhibit A said R. S. Phifer was seized and possessed 
of a one-seventh undivided interest ;n the land described in paragraph 
2 of this petition, except such land as the trustee, W. W. Phifer, had 
sold off for the purpose of applying the proceeds of the sale to the pay- 
ment of the debts of M. M. Phifer and the paymant to the devisees 
named in the last will and testament of said M. M. Phifer an amount of 
money equal to the amounts advanced by the said M. M. Phifer in her 
lifetime to the petitioner's husband, R. S. Phifer. 
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"15. That your petitioner is informed, advised, and believes that her 
said husband, R. S. Phifer, at the time said deed (Exhibit A)  by him 

purports to have been made, was seized and possessed of a one- 
(146) seventh undirided interest in the land described in paragraph 

2 of this petition, except such lands as were actually sold by W. W. 
Phifer, executor and trustee, prior to the date of Exhibit A, for the 
purpose of applying the proceeds of such sale to the payment of the 
debts of 31. M. Phifer and to the payment to said devisees except R. S. 
Phifer and W. W. Phifer an amount of money equal to the amount ad- 
ranced to said R. S. Phifer, referred to in said last will and testament; 
and your petitioner desires to have her dower in said lands allotted to 
her, and to that end she prays the court to issue a writ to the Sheriff 
of Xecklenburg County, commanding him to summon three freeholders 
connected with the parties neither by consanguinity nor affinity, entirely 
disinterested and qualified to act as jurors, to view the said lands and 
to allot to your petitioner a one-third part of the one-seuenth undivided 
interest in said lands, as hereinbefore set out, for the term of her natural 
life, and to report their proceedings to this court in due form of law." 

A demurrer to the amended petition was sustained, and the petitioner 
again excepted and appealed. 

The facts stated in the original petition, the will of 31. M. Phifer, and 
the papers executed by R. S. Phifer, are fully reported on the former 
appeal, 157 S. C., 221. 

W.- T .  H a d i n g  for p l a i n t i f .  
Burwell  & Cansler, T i l l e i t  & Guthrie, Cameron Xorrison,  and Max- 

well & Keeruns for defendant. 

ALLEN, J., after stating the case: When this case was before us on 
the former appeal, it was decided, upon the allegations then made, that 
the petitioner was not entitled to dower, as it was not made to appear 
that any part of the trusts declared in the will of &I. M. Phifer had been 
executed, or that any part of the land devised in said will remained 
unsold, or that it was unnecessary to sell all of said land, or that after 
the payment of the debts and charges there mould be any surplus. 

I t  was also intimated that the trusts declared in said will were 
(147) active trusts, and that a congtruction of the will was permissible 

to the effect that it was the intention of the testatrix to convert 
the realty into personalty, and that in either erent petitioner mould not 
be entitled to dower; but the Court refrained from passing finally upon 
these questions, as the pleadings then stood. 

The amended petition presents a new case for our consideration, and 
if its allegations are true, which we must assume in reviewing a judg- 
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ment sustaining a demurrer to it, i t  is doubtful if there has been a 
conversion, as to the land remaining unsold after the payment of the 
debts and the charges for equality among the children, and if there was 
such conversion, the facts alleged, undisputed and without explanation, 
would be evidence of a reconversion. 

The petitioner now alleges in substance that the debts and charges for 
equality, provided for in the will of M. M. Phifer, have been paid; that 
a sale of the land was unnecessary; that although more than thirty years 
have elapsed, a large part of the land remains unsold; that the bene- 
ficiaries under the will have elected to take the property as realty, and 
that her husband was seized in fee of an undivided one-seventh of the 
land remaining unsold. 

These allegations are admitted by the demurrer, and must be construed 
liberally, and if they disclose grounds for relief, although imperfectly 
alleged, the demurrer must be overruled. Brewer v. Wynns, 154 N. C., 
472. 

The will of Mrs. Phifer bequeaths and devises personal and real prop- 
erty, in trust, with power to sell, without making any distinction between 
the two kinds of property, which is evidence of an intention to convert 
the whole to personalty (Burr v. Sim, 29 A. D., 52)) and i t  directs the 
application of the proceeds, which indicates a purpose for all to be sold. 
The general scope of the will, examined by itself and without reference 
to the facts now alleged, suggests that the testatrix thought i t  would be 
necessary to sell the whole; and that she disposed of it for that purpose, 
which would be a conversion. Ford v. Ford, 2 Am. St., 124; Lent v. 
Howard, 89 N.  Y., 169. 

On the other hand, there is no conversion unless' the power to 
sell is imperative, arising by express command or necessary im- (148) 
plication (Mills v. Harris, 104 N.  C., 626; Be-llbo~w v. Moore, 
114 N. C., 272; Howard u.  Perry, 15 Am. St., 124), and the power to 
sell conferred by the will is "to sell said property or any portion thereof," 
which may mean that the testatrix intended that the trustees should sell 
so much of the property as might be necessary to pay debts and charges 
for equality among the children, and no more, in which event there 
would be a conversion of a part only (8mith v. McCrary, 38 N.  C., 204 ; 
ScholZe v. Scholle, 113 N. Y., 273; Cronise v. Horett, 47 Md., 436; Ray 
v. Monroe, 47 N. J .  Eq., 359; 8herida.n v. Sheridan, 136 Pa .  St., 20; 
King v. Eing, 13 R. I., 507)) and if the allegations of the amended 
petition are true, the debts and charges have been paid, and much oif 
the land remains unsold. 

I f ,  however, it should be held that a conversion has taken place, the 
specific facts alleged, considered in connection with the allegation of the 
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petitioner that her husband was seized in fee of an undi~ided one-seventh 
interest in  the land remaining unsold, if true, 'wo~dd amount to an alle- 
gation of a reconversion. 

I t  is alleged that R. S. Phifer, the husband, conreyed his interest in 
the land, not in the fund, for the benefit of the other children of M. 11. 
Phifer, in 1881, without the joinder of the petitioner, and that a large 
part  of the land has remained unsold for more than thirty years, and 
that it has been divided as land among said children. 

The doctrine of con~~ersion and reconversion is clearly stated by 
Justice H o k e  in Duckworth T. Jordan, 138 N. C., 625, and he there says, 
with reference to the latter: "This reconversion can be effected where 
all the parties, beneficially interested in the property, by some explicit 
and binding action, direct that no actual conversion shall take place, 
and elect to take the property in its original fornz. . . . I n  devises 
of the kind we are now considering, where land is directed to be sold 
and the proceeds divided, in order to a T-alid election all the interests 
must concur and all must be bound. I f  the beneficiaries are all sui 
juris, such election can be made by deed in which all join, or by answer 
expressly stating that the parties desire to hold the land as it is, or this 

may be done partly by deed and partly by answer (and there arr 
(149) other methods), but all must concur by some action t h t  will bind 

them." 
I t  will be noted that, upon the facts in that case, the question was 

presented of a reconversion by deed or answer, but the .Court said "there 
are other methods." Mr. Pomeroy, in 3 Equity Jurisprudence, sec. 1176, 
says: "By reconversion is meant that 'notional or imaginary process 
by which a prior constructive conversion is annulled and taken away, 
and the co.nstrzdiveZy converted p r o ~ e r t y  is restored, in contemplation 
of a court of equity, to its original actual quality.' . . . The ration- 
ale of this doctrine is clearly found in  the right which every absolute 
owner or donee has to dispense with or forbid the execution of any trust 
in the performance of which he alone is interested. Reconversion is the 
result of an election expressly made or inferred by a court of equity. I t  
depends wholly upon the right of election held by the person entitled to 
the property to choose whether he mill take the property in its converted 
condition or in its original and unconverted form"; and again in section 
1171: "It being assumed that the party entitled to the property has 
the capacity to elect to receive it in its uncon~erted form, and thus to 
effect a reconversion, the further question remains, how such election 
must or may be made. An express declaration of the intention in lan- 
guage is always sufficient, but is not necessary. An election may be 
inferred from acts or writings. Any act or writing which shows an 
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unequivocal intention to possess the property in its actual state and 
condition will amount to a valid election." 

I t  appears, therefore, that there is a reconversion when the party or 
parties, entitled to the property as converted, elect to take it in its orig- 
inal form, and that this election may be inferred from acts or conduct 
which manifest an unequivocal intention to do so. Harcourt v. Sey- 
mour, 42 Eng. Ch., 45; I n  re Davidson, 11 Ch. Dio., 350. 

Many expressions are to be found in the reported cases, as to the 
conduct which is evidence of an intention to reconvert. I t  is said in 
Bradish v. Gee, 1 Amb., 229, that very slight evidence of intention by 
acts done is sufficient; in Putteney v. Darlington, 1 Br. Ch. R., 
213, that circumstances of demeanor, even though slight, will do; (150) 
in Wheldale v. Partridge, 8 Ves., 235, that the slightest act would 
do; in V a n  v. Barnett, 19 Ves., 108, that a slight circumstance is suffi- 
cient; in Fluker v. Gordon, 17 Bev., 434, that slight circumstances are 
sufficient; in Prentice v. Underwood, 79 N.  Y., 478, that a slight expres- 
sion of intention will do; and in Burr v. Sim, 29 A. D., 525, that holding 
possession for one year is entitled to some weight. 

Also, it has been held that a reconversion will be inferred from an 
uninterrupted possession of the property in its original form and the 
receipt of the rents for sixteen years (Greesbach v. Preemantle, 17 Beav., 
318) ; from a possession for twenty-one years (Stuck v. Mackey, 4 W. 
and S., 196) ; from advising with an attorney as to the right to elect to 
take as land, and retaining possession of the title deeds (Davis v. Ash- 
ford, 38 Eng. Ch., 44) ; from an execution of a deed (Beal v. Stehley, 
21 Pa. St., 376). 

I n  the last case cited land was devised with power to sell and to divide 
the proceeds between three persons, two of whom conveyed their interest 
in the land to the third, and it was held that the making of the deed by 
the two was an election by them to take as land, and that the acceptance 
of the deed by the other was an election by him. 

We have thought it necessary to say this much on the question pre- 
sented by the record, to show the difference between the case on the 
former appeal and as now constituted; but the rights of the parties 
cannot be finally determined until the facts are ascertained, and to that 
end the demurrer is overruled, with leave to answer. 

Reversed. 

Cited: Broadhurst v. Mewborn, 171 N.  C., 403. 
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(151) 
J. M. SMITH v. MORGANTON ICE COMPANY ET ALS. 

(Filed 15 May, 1912.) 

1. Antitrust Laws-Interpretatiw of Statutes. 
The anti-trust law of 1907, ch. 218 (RevisBl, sec. 3028), since its amend- 

ment by chapter 167, Laws of 1911, restricts unlawful conduct "tending 
to interfere with the trade of a n  opponent or business rival with the pur- 
pose of attempting to fix the price of anything of value when the com- 
petition is removed" to the single instance when it is done "by circulating 
false reports." 

2. Same-Commencement of Action. 
By express terms of the statute, the repeal of chapter 218, Laws of 

1907 (Revisal, sec. 3028b), does not affect any action theretofore com- 
menced. Revisal, sec. 2830. 

3. Same-Common Law. 
By express provision, chapter 218, Laws of 1907 (Revisal, sec. 3028b), 

shall "not be construed so as  to repeal or restrict the common-law doc- 
trine preventing unlawful combinations in trade and commerce," and this 
provision is still effective, being reenacted by chapter 167, sec. 9, Laws 
of 1911. 

4. Same-Punitive Damages-Instructions. 
The plaintiff was a dealer in meats in  M., and desirous of dealing in 

ice, also, made a contract with an ice plant a t  N., a nearby town, whereby 
he could sell ice in  M. for a profit a t  35 cents per hundred pounds. The 
defendant procured an agreement with the only other ice plant i n  the town 
of M. by which it  would not sell ice there, and by threats of competition a t  
N. deterred the Ice Manufacturing Company there from shipping ice to 
the plaintiff, and a t  least temporarily broke up his meat and ice business, 
whereupon the defendant put the minimum price of ice a t  M. a t  50 cents 
per hundred pounds: Held,  (1)  the conduct of the defendant was vio- 
lative of the common-law doctrine against monopolies; (2) conceding 
that the defendant did not know of plaintiff's contract, its unlawful con- 
duct was the preventing plaintiff from obtaining the ice; (3)  exemplary 
or punitive damages are recoverable in a n  amount to be allowed in the 
discretion of the jury, if the jury find that defendant's acts were mali- 
ciously done; ( 4 )  the defendant's acts if done without right or justifiable 
cause would constitute malice; (5 )  a n  instruction was not error when 
considered in connection with the charge as a whole, that the jury could 
"award exemplary damages for any injury they may find Caat the plain- 
tiff suffered by the interference in his business by the defendant's attempt 
to fix the price of ice a t  XI." for the illegal purposes, etc. 

(152) APPEAL by defendant from Long, J., at December Term, 1911, 
of BURKE. 

The facts are sufficiently stated i n  the opinioil of the Cour t  by MR. 
CHIEF JUSTICE CLARK. 
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J o h n  T.  Perlcin ,~ for plaintif f .  
171. Xilver and A v e r y  & E r v i n  for defendants.  

CLARK, C. J. Though this State enacted an antitrust law in 1891, 
this case is the first that has reached this Court in  which it has been 
attempted to enforce such legislation by civil action, and none has so 
far  come u p  on the criminal side of the docket. 

The defendant ice company owned an ice plant in Morganton. The 
plaintiff had a fresh-meat market which required ice, and he desired to 
deal in ice. The defendants procured an agreement with the Deaf and 
Dumb School in Morganton, the only other ice plant in that town, not 
to sell ice to any one. They then went to the neighboring towns that 
had ice plants and procured agreements from them not to ship ice to 
Morganton to plaintiff unless he would agree to sell at  a minimum price 
in Morganton of 50 cents per 100 pounds. The plaintiff already had a 
contract with the ice company in  Newton to ship him all the ice he 
wished a t  171,'~ cents per 100, which he was selling at  35 cents per 100 
pounds, a t  a profit. The defendants by threats that they would ship 
ice to Newton and put wagons on the streets there to dispose of their ice 
and cause the Newton company to lose money, deterred the Newton 
company from shipping plaintiff any more ice, and for a time at least 
broke up both the plaintiff's ice business as well as his meat market, 
whereby the defendants obtained a monopoly and control of the ice busi- 
ness in Morganton and sold ice at  the minimum price to the public of 
50 cents per 100 pounds. 

Laws 1907, ch. 218, now Pell's Revisal, 3028a, subsec. (b), made it 
unlawful for "any person, firm, corporation, or association to directly 
or indirectly destroy or willfully injure, or undertake to destroy or in- 
jure the business of any opponent or business rival in the State of 
North Carolina with the purpose or intention of attempting to (153) 
fix the price of anything of value when the competition is re- 
moved." 

This action was begun when the above section was in  force, but chap- 
ter 167, Laws 1911, subsection (b), amended the above section by inter- 
polating the words ('by circulating false reports" tending to damage the 
credit of said opponent or rival. The effect of the amendment made in 
subsection (b)  by the act of 1911 is to narrow and restrict the forbidden 
conduct "tending to interfere with the trade of an opponent or business 
rival with the purpose of attempting to fix the price of anything of value 
when the competition is removed" to the single instance when it is done 
"by circulating false reports." Under the act of 1907 all conduct of any 
nature done with such purpose or intention was made'unlawful. Under 
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SMITH 2). ICE Co. 

the act of 1911 no conduct with that purpose or intention is unlawful 
save only that of "circulating false reports." 

The other subsections in the act of 1911 apply only when the methods 
forbidden are: ( a )  Sales on condition that purchasers shall not deal 
with competitors. (c) Destruction or injury by reason of lowering 
price. (d) Lowering or raising price with purpose of increasing profit 
when rival is destroyed. ( e )  Differentiating prices with intent to injure 
business of another. (f) Agreements not to buy or sell in  certain terri- 
tory with intention of preventing competition. (g) Conspiracy to keep 
down or put up prices. ( h )  Solicitation of trade, patronage, or good- 
will by means of false statements. The conduct alleged against the de- 
fendants in this case is therefore not prohibited by the antitrust act of 
1911. 

Section 11 of the act of 1911. specifically repealed the above act of 
1907. This action was begun in 1909. Whatever the purpose in thus 
restricting the provisions of subsection (b)  and in repealing the act of 
1907, this action begun before its repeal is saved from its operation by 
Revisal, 2830, which provides: "The repeal of a statute shall not affect 
any action brought before the repeal for any forfeitures incurred or the 
recovery of any rights accruing under such statute." The act of 1907 
contained the provision, now Pell's Revisal, 3028b, that i t  shall "not 

be construed so as to repeal or restrict the common-law doctrine 
(154) preventing unlawful combinations in trade and commerce, which 

is hereby regnacted and declared to be in full force in  this State," 
except as inconsistent with that statute. This last provision is reenacted 
in the act of 1911, ch. 16'7, sec. 9. 

Therefore this action is governed by the act of 1907, ch. 167, sec. 9 ; 
Pell's Revisal, 3028a, subsec. (b), or by the conimon law existing prior 
to the adoption of any statute on the subject. Under these the charge 
of the court and the verdict of the jury should be sustained. 

The defendants' first exception is to evidence of the contract which 
the plaintiff had made with the Newton Ice Company, and the second is 
to the refusal of the issues tendered by the defendant. The third excep- 
tion is to the refusal of a nonsuit. These exceptions are without merit, 
require no discussion, and indeed do not seem to be insisted upon by the 
defendants in their brief. 

The fourth and fifth exceptions are because the court refused to charge 
that there was no evidence that the defendants at  any time knew of the 
existence of a contract between the plaintiff and the Newton Ice Com- 
pany by which the latter was to furnish the ice to the former. The wit- 
ness, Wagoner, of the Newton Ice Company, testified that they could 
manufacture and sell ice to the plaintiff in any quantities he wished at  
17% cents, and would have done so but for the interference of the de- 
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fendant, and in fact that they had a contract with the plaintiff to fur- 
nish him what ice he needed and ordered and as often as he should 
order it during the season. The plaintiff's evidence was to the same 
effect. There was ample eridence to justify the jury to find that the 
defendants were aware of the contract. Resides, i t  is not material 
whether the defendants by threats induced the Newton Ice Company to 
break a contract to ship ice to the plaintiff or merely prevented them 
from shipping, if they otherwise would have done so. 

Exception six is because the court refused to charge that the plaintiff 
could recover only actual damages. Exception seven is to the following 
charge: "It is made unlawful in this State for any person or persons 
to attempt to injure and break up the business of another for the 
purpose of fixing a rate at which any article of commerce shall (155) 
be sold; and the court charges you that if you find from the 
greater weight of the evidence that the defendants attempted to break 
up the business of the plaintiff ,and did break up his business, as alleged, 
and did injure him therein in the selling of ice-in Morganton, for the 
purpose of fixing mininium price at which ice should be sold n - h ~ n  his 
conlpetition was removed, and that, pursuant to this intention, the de- 
fendants tried to induce nearby manufacturers of ice not to sell to the 
plaintiff, and prerented the Newton Ice Company from fulfilling their 
contract and fixed the price at  which ice should be sold at  a minimum 
a t  retail in Morganton as 50 cents per hundred, when the plaintiff had 
arranged and was then and there able to sell ice at  a less price, you may 
award exemplary daniages for any injury you may find that the plaintiff 
suffered by the interference in  his business in the attempt to fix the 
price of ice in Uorganton and effectuating the illegal purposes afore- 
said." 

The eiihth exception is because the court charged the jury: "If you 
find that such contract as the plaintiff claims did exist, then if the de- 
fendants knowingIy and intentionally procured it to be violated, they 
may be held liable for the wrong, although it may have been done for 
the purpose of promoting their own business, but in order to justify the 
finding of punitive daniages against the defendant, the act done must 
have been done with the unlawful purpose to cause such damage or loss 
without right or justifiable cause on the part of the defendant, which 
constitutes damage." 

The ninth exception is because the court told the jury that under the 
decision in Haskins z-. Roys fer ,  70 N. C., 605, the Court had defined the 
word "malice" as follom: "The act done must have been done without 
right or justifiable cause on the part of the defendant, which constitutes 
malice." 
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The tenth and last exception is because the court charged that it was 
held in Hayes z.. R. R., 141 R. C., 199, Brown, J.: "This Court has said, 
in many cases, that punitil-e damages may be allowed or not, as the jury 
see proper; but they have 110 right to allow them unless they draw from 

the evidence the conclusion that the wrongful act was accom- 
(156) plished by fraud or malice, or recklessness or other unlawful and 

wanton aggravation on the part of the defendant. I n  such cases 
the matter is within the sound discretion of the jury, not only as to the 
allowance of damages, which is sometimes called smart money or puni- - 
tive damages-not only as to the allowance, but as to the amount that is 
allowed." 

Upon examination of the foregoing instructions they are found to be 
a correct exposition of the law 011 the subject. 

The defendants insist that there was error in allowing the jury to con- 
sider the question of exemplary or punitive damages, and particularly 
urge that there mas error in instructing the jury that they could "award 
exemplary damages for any injury you may find that the plaintiff suf- 
fered by the interference in his business in the attempt to fix the price 
of ice i n  Morganton and effectuating the illegal purposes aforesaid." But - 

construed in connection with the context and mith the whole charge, 
this exception is hypercritical. The conduct with which the defendants 
were charged and of which the jury, in response to the first three issues, 
find that they were guilty made them liable not only for the actual dam- , 
ages sustained, but also for punitive damages, if the jury found, as they 
must have done, that such conduct mas willful and malicious as the latter 
word was construed in the charge and in the decisions of this Court 
which were quoted to them, to wit, that the act mas done mith the an-  
lawful purpose, 11-ithout right or justifiable cause on the part of the de- 
fendants, of interfering mith the business of the plaintiff. I f  there was 
errol; it was against the plaintiff, as the charge should have been that 
the jury could allom "exemplary damages in addition t o  the actual dam- 
ages sustained" by the wrongful act of the defendants. 

There is no error, and the defendants are not entitled to a new trial. 
I t  is, howerer, singular, that with numerous and glaring instances of the 
violation of law and right, in the manner herein shown by other parties 
and to a far raster extent in the twenty-one years since this statute was 
passed, and indeed in riolation of the common lan~, which punishes such 
offenses, that this case, in which a small infraction of the law is in- 

rolved, is the only one that has come to this Court. The ellforce- 
(157) ment of the law and the protection of the plaintiff and the pnblic. 

in this instance is noteworthy when with a statute so widelx 
k n o u ~ i  and discussed and when the evil has been so great and manifest 
there has been no attempt to enforce the law in other cases. 

No error. 126 
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GUS FORNEY v. BLACK MOUNTAIN RAILROAD COMPANY. 
(Filed 8 May, 1912.)  

Railroads, Domestic-Personal Injuries-Damages-Venue-Adjoining Coun- 
ty-Interpretation of Statutes. 

The provisions of Revisal, sec. 424, permitting a plaintiff to sue a rail- 
road for damages for a personal injury in an adjoining county to that 
wherein the cause of action arose, applies to all railroad companies. 

APPEAL by defendant from Poushee, J., at November Term, 1911, of 
MITCHELL. 

The facts are sufficiently stated in the opinion of the Court by MR. 
CHIEF JUSTICE CLARK. 

J.  W.  Pless for plaintiff. 
J .  Bis Ray, Ellis Gardneq and A. 9. Barnard for defendant. . 
CLARK, C. J. This is an appeal from a refusal of a motion to remove 

the cause from Mitchell County to Yancey. The plaintiff is a resident 
of Yancey County. The defendant is a railroad-company, having its 
principal place of business in Yancey, with its line partly in Mitchell 
and partly in Yancey. The cause of action is a personal injury which 
occurred in Yancey County. 

This case falls directly under the proviso in Revisal, 424, that "an 
action against a railroad shall be tried either in the county where the 
cause of action arose or in the county where the plaintiff resided a t  the 
time the cause of action arose," or "in some county adjoining the county 
in which the cause of action arose," subject to the power of the court to 
change the place of trial. This application for the change in 
venue was not made on the ground of the convenience of witiie~sses (158) 
or on account of local prejudice, which are matters within the 
irreviewable discretion of the presiding judge, but upon the ground that 
the proper venue was in Yaucey County. Mitchell adjoins Yancey, and 
under the proviso in Revisal, 424, above quoted, the plaintiff had his 
election to bring the action either in Yancey or in any adjoining county. 
I n  Propst v. R. R., 139 N. C., 397, the proviso was construed and i t  was 
held that this section of the Revisal applied to all railroads, both donies- 
tic and foreign. 

Under the preceding sections 419 (1) an action against a railroad for 
setting our fire must be brought i11 the county wherethe land lies. Pew!, 
v. R. R., 153 N. C., 117. Section 424 provides for venue "in all other 
cases," with the proviso as to railroads, which must be construed as 
applying to all cases not provided for in the preceding sections. Propst 
v. R. R., 139 N. C., 399. 

' Affirmed. 
127 
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J. H. RIPLEY v. T. H. ARMSTRONG. 

(Filed 22 May, 1912.) 

1. Wills-Acknowledgment-Signing Sufficient. 
I t  is sufficient acknowledgment of a will, and the same in effect as if 

the testatrix had signed in the presence of the witnesses, for her to hold 
the signed instrument in her hands, declare it  to be her last will and 
testament, saying she had signed it, and request the witnesses to sign, 
which they did in her presence. 

' 2. Wills-Interpretation-Intent-Testator's Circumstances-Evidence. 
The primary purpose in construing the will is to ascertain the testator's 

intent, and i t  is competent to consider his condition and that of his 
family, with all  the attendant circumstances. 

3. Same--Devise-Powers of Sale. 
w h e n  i t  appears that the land of the testatrix was of comparatively 

little value, without sufficient income to maintain her children, the bene- 
ficiaries of her will, and that it  was mortgaged without provision or means 
for releasing it, except by sale, a devise of the lands to the husband, "to 
use as he thinks best for the maintenance of" their children, makes the 
husband the trustee, and vests in him the power to sell and convey the 
property in  fee simple. 

(159) APPEAL by plaintiff from judgment rendered by Foushee, J . ,  
25 April, 1912; from HENDERSOX. 

Smith,  Shipman, and Justice for plaintifs. 
Michael Schenck for the defendant. 

CLARK, C. J. The plaintiff contractkd to sell a tract of 17% acres 
to the defendant, who n o ~  refuses to pay for the same upon the ground 
that the plaintiff cannot execute a good title. The plaintiff acquired 
title under the will of his wife. 

Two questions are presented on this appeal: I t  appears in the pro- 
bate of the will that the testatrix, "holding the instrument in her hands, 
with her name written at the bottom, acknowledged and declared the 
same to be her last will and testament; that the same had been signed 
by her;  that she then and  there requested the witnesses to sign the instru- 
ment, which they did in her presence and at her request as witnesses." 
This was sufficient. Elbock 1'. Grainberry, 3 N .  C., 233; Bateman v. 
Xariner, 5 R. C., 176. This acknowledglnent was of the same effect as 
if the testatrix had signed in the presence of the witness, which indeed 
is more than the statute requires. I n  re Herring, 152 N. C., 260. 

The provision in the mill in contro~ersy is as follows: "I give and 
bequeath to my beloved husband, 5. H. Ripley, all my real estate con- 
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sisting of land, houses and whatsoever it may be in Hendersonsville, 
N. C., or wheresoever it may be found also all nlg personal property to 
use as he thinks hest for the maintenance of our children." Upon this 
language, especially taken in connection with the attendant circum- 
stances, we are of opinion that the plaintiff took as trustee, with power 
under the will to sell and convey the property in fee simple. The pri- 
mary purpose in construing a d l  is to ascertain the intention of the 
testator froin the language used by him. I n  ascertaining such intention 
i t  is competent to consider the coiidition of the testator and faniily and 
$11 the attendant circumstances. Parks 2). Robinson, 138 N. C., 269. I n  
Crawford v. Wenrn, 115 N. C., 540, it was held that the "po~ver 
to invest or use" conferred upon the life tenant the power to (160) 
convey in  fee simple. 

I t  appears upon the "facts agreed" in this case that the testatrix had 
executed mortgages upon the land described, aggregating $2,200, which 
were unpaid and a lien upon her land at the time of her death, and that 
she left no fund or personalty with which to liquidate said indebtedness; 
that the land is not valuable for agricultural purposes and i t  is without 
improvements thereupon except a cottage, and no inconle can be derived 
from the land suucient to maintain the family of four children who 
survived her, except by a sale; that it was necessary for the plaintiff to 
sell the land to obtain means of maintenance for the children. Upon 
these facts i t  is placed beyond reasonable doubt that the intention and 
meaning of the testatrix was to vest the husband with authority to sell 
said land, and that he can make a good title in fee thereto. 

Upon the case agreed the judgment must be 
Rerersed. 

G. A. W H I T F O R D  v. BOL4RD O F  COMMISSIONERS O F  CRAVEN COUNTY. 

(Filed 28 May, 1912.) 

1. Schools, County Farm-life-Racial Distinctions-Separate Schools-Equal 
Facilities-Iuterpretation of Statutes-Constitutional Law. 

Public Laws of 1911, ch. 84, providing for .the establishment of county 
farm-life schools, by its provision that only one school of the kind shall 
be established in any county, does not deprive the local authorities of 

, the power to provide equal facilities for the two races, but means that 
there shall not be more than one school of this kind for the instruction 
of both races, in separate buildings, with equal facilities; and is therefore 
constitutional. U'iTliams v. Bradford, 158 N .  C., 36, cited and dis- 
tinguished. 
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2. Interpretation of Statutes-Constitutional Law-Presumptions. 
There is a strong presumption in favor of the validity of legislation, 

and the courts will not declare a n  act unconstitutional unless it is 
clearly so, beyond a reasonable doubt. 

(161) APPEAL by plaintiff from Whedbee, J.. at May Term, 1911, of 
CRBVEN. 

The facts are sufficiently stated in the opinion of the Court by NR. 
JCSTICE WALKER. 

A. A. Nunn for plaintiff. 
E. M. Green, for defendant. 

WALXEE, J. This action was brought to restrain the collection of a 
tax and the issue of bonds by the county of Craven and Township No. 
1 in the said county. The tax was levied and the bonds are proposed to 
be issued for the establishment, support, and maintenance of a county 
farm-life school in the county and township, under and by virtue of 
Public Lams 1911, ch. 84, the provisions of which have been fully com- 
plied with. Elections mere duly held in  the county and township, and 
by a majority of the qualified voters the levy of a tax of $2,500 and the 
issue of bonds by the county to the par value of $5,000, and by the town- 
ship to the amount of $10,000, was authorized for the purposes men- 
tioned in the statute. These and other facts not necessary to be stated 
were alleged in the complaint to which the defendants demurred. His  
Honor, Judge Whedbee, sustained the demurrer, and the plaintiff ap- 
pealed. 

The plaintiff attacks the validity of the tax l e ~ y  and the bonds pro- 
posed to be issued, upon the ground that in section 17 of the act i t  is 
provided that not more than one farm-life school shall be established in 
any county, and by this prohibition i t  is argued that the local authorities 
are deprived of the power to provide equal facilities for the two races; 
but we do not think this follom7s. What the statute means is that there 
shall not be more than one school of this kind'for the instruction of both 
races, in  separate buildings, with equal facilities. Having two or more 
buildings for the purpose of racial separation does not constitute t ~ o  
legally distinct schools. I t  is all one school, though consisting of two 
divisions, one for each race. 

The plaintiff contended that the principle announced in Williams c. 
Bradford, 158 N. C., 36, applies to this case, but m think the two cases 

are widely different. I n  the Williams case it was clear that provi- 
(162) sion was made for one race only; but in this case the statute does 

not provide for each race exclusively, and i t  niight just as rea- 
sonably be argued that the benefit of the school was confined to the 

- colored race, as it can be that it is restricted to the white race. 
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We are not at  liberty to declare a legislative act void, as being uncon- 
stitutional, unless i t  is clearly so beyond any reasonable doubt. There is 
always a strong presumption in favor of the validity of legislation, 
which must be overcome by some convincing reason to induce a court to 
declare i t  void. The act under consideration makes no discrimination 
between the races, and there is no expression in i t  which leads us to think 
that the school was intended for the exclusive benefit of the one race or 
the other. I n  this respect the language of the act is not unlike that 
which we construed in Lowery v. Bchool Trustees, 140 N. C., 33, favor- 
ably to a provision establishing a graded school, in which Justice Connor 
said: "While in  other acts which we have examined the plural is used, 
we see no difficulty in finding in the act a positive direction to establish 
one school in which the children of each race are to be taught in sepa- 
rate buildings and by separate teachers. The Constitution expressly 
commands i t  to be done; this was well known to the draftsman and the 
Legislature." 

There was no error in sustaining the demurrer. 
Affirmed. 

Cited: Moran v. Comrs., 168 N. C., 291. 

BOARD O F  EDUCATION O F  GRAHAM COUNTY v. UNION DEVELOPMENT 
COMPANY, B. M. ORR, HENRY DITMORE, ET AL. 

(Filed 28 May, 1912.) 

1. Deeds in Escrow-Title-Suits-Equity-Practice. 
Until the performance of the conditions of a deed to lands held in escrow 

the title remains in the grantor to the extent that ordinary actions for 
the protection of the property and preservation of the title may be 
brought by him. 

2. Deeds in Escrow-Suits-Cloud on Title-Equity-Interpretation of Stat- 
utes-Relief. 

When the conditions of a delivery of a deed placed in escrow have been 
performed pending suit, and the grantor, grantee, and adverse claimants 
are all before the court, semble, in proceedings to remove a cloud upon 
the title to lands, if the parties so desire, the cause may be proceeded 
with, it being in the nature of an equitable proceeding and the scope of 
the relief being somewhat enlarged and extended by statute. Revisal, 
sec. 1589. 

3. Same. 
During the progress of the trial of a suit brought by a county board of 

education to remove a cloud upon the title to one acre of its land to be 
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used for school purposes, and claimed by the defendants as  a part of their 
lands, i t  appeared that the plaintiff had erecuted a deed to the defendants 
and placed it  in  escrow for delivery when the defendants executed to the 
plaintiffs a deed for the one acre claimed by and to be selected by it, and 
which had no~t been done a t  the time of the trial:  Held, the plaintiff 
was entitled to  proceed with its suit. 

(163) APPEAL from Lane, J., at Spring Term, 1912, of GRAHAX. 
Action to remove a cloud from title to about one acre of land 

in possession or claimed by plaintiff. On adverse intimation of the 
court as to plaintiff's right to maintain the action, plaintiff submitted 
to a nonsuit and appealed. 

The facts are sufficiently stated in the opinion of the Court by MIL. 
JVSTICE HOKE. 

Xorplz~u~ & Pl~illips for plaintiff. 
A. D. Raby and Dillard d Hill for defendants. 

HOKE, J. As we understand the record, this is an action to remove a 
cloud from the title to an acre of land, held and claimed by plaintiff for 
school purposes, and arising by reason of an adverse claim made to said 
land by the individual defendants, B. M. Orr et al. During the progress 
of the trial it appeared that plaintiff board had prepared a deed for the 
land in controversy to the defendant the Uniou Dwelopment Company 
and deposited the same as an escrow with Mr. George B. Walker, to be 
deli~~ered when said company had executed a deed to plaintiff for one 

acre of the company's land for school purposes, to be selected by 
(164) the school board, and that this site had not been selected nor the 

deed therefor made by the company at the time of trial. Upon 
these facts, me think that the action should have been allowed to proceed. 
I t  is very generally held that in case of an escrow until condition per- 
formed, the title remains in the grantor, and the ordinary actions for the 
protection of the property and preservation of the title may be brought 
by him. Ccdhozin, v. Emigrant Go., 93 U. S., 124; Puller v. Hollis, 57 
dla., 436; Ins. Co. e. Solin, 56 S.  TV., 198 (Tex. Ciu. App.) ; 3 Wash- 
burne on Real Property ( 5  Ed.), p. 321; Hopkins on Real Property, 
p. 135; 16 Cyc., p. 578. 

Awington v. drrington, 114 X, C., 116, does not antagonize the prin- 
ciple, and Craddock zl. Barnes, 142 N.  C., 89, is in direct recognition of 
it. Thus, in page 91, Associate Justice Walker, delivering the opinion, 
says: "It is therefore the perfornlance of the condition and not the 
second delirery that gires it vitality as a deed sufficient to pass the 
title," etc. 

Apart from this, an action of this character is in the nature of an 
equitable proceeding, the scope of the relief having been somewhat en- 
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larged and extended by the provisions of our statute, Revisal, see. 1689. 
6 Pomeroy Eq. Jurisprudence, see. 724 e t  sey. And even in case of 
conditions performed pending suit, the grantor and grantee and adverse 
claimants being all before the court, there seems to be no reason, if the 
parties so desire, why the trial of the" cause should not be proceeded 
with. 

There was error in the ruling of the court, and this will be certified, 
that the order of nonsuit be set aside and the issues raised properly 
determined. 

Error. 

J. S. ROBINSON v. MRS. H. H. JARRETT. 
(165) 

(Filed 28 May, 1912.) 

Married Women - Contracts - Necessaries - Support of Family -Justice's 
Courts-Jurisdiction-Equity. 

A recovery may be had against a married woman, as  if she were a 
feme sole, in  a justice of the peace court for a debt incurred by her for her 
necessary personal expenses, or for the support of the family, by plain 
implication from the language of the Revisal, sec. 2094; and the doctrine 
requiring a suit of an equitable nature to bind her separate property has 
no application in such instances. 

HOKE, J., dissenting. 

APPEAL from Webb, J., a t  November Term, 1911, of MACON. 
The following issues were submitted to the jury: 
1. I s  the defendant indebted to the plaintiff? Answer : Yes. 
2. I f  so, what amount? Answer: $21.31. 
From the judgment rendered, the plaintiff appealed. 
The facts are sufficiently stated in the opinion of the Court by MK. 

JUSTICE BROWN. 

Johnston & H o m .  for the plaintiff. 
J. P. Ray and R. D. Sislc for the defendant. 

BROWN, J. This action was brought before a justice of the peace 
against the defendant for the recovery of $200, alleged to  be for neces- 
saries of life furnished to the defendant for the use of herself and her 
immediate family. This is the only assignment of error. The defend- 
ant  offered no evidence. 

The evidence of the plaintiff tends to prove that the defendant had 
brought suit against her husband in October, 1909, for divorce from bed 
and board. At Spring Term, 1910, the plaintiff amended her complaint, 
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charging adultery upon the part of her husband, and obtained a judg- 
ment for divorce a vinculo, 7 May, 1910. This action was instituted 
11 June, 1911. 

The plaintiff's evidence tended to prove that the defendant had pur- 
chased a part of the goods, to wit, $21.31, after the decree of divorce 
was entered. His Honor held that the justice of the peace had no juris- 

diction as to the remainder of the debt, and directed the jury to 
(166) enter a rerdict for $21.31. The plaintiff excepted and appealed. 

The evidence offered for the plaintiff tended to prove that the 
entire debt, except the aforesaid $21.31, for which the suit was brought, 
was incurred by the defendant pending the divorce proceedings between 
herself and her husband, for the necessaries of life for herself and her 
family, for food and clothing. 

The evidence also tended to prove that for some time prior to the 
institution of the divorce proceedings the defendant and her husband 
had not lived together as man and wife, and that the defendant had 
contracted debts for the necessaries of life for the support of herself 
and children. 

We are of opinion that his Honor erred in holding that the justice 
of the peace had no jurisdiction. It is true that i t  has been held in a 
great many cases that a justice of the peace has no jurisdiction to render 
a judgment against a married woman upon a contract entered into mith- 
out the written consent of her husband, and that the remedy is to proceed 
in equity in the Superior Court to charge the separate estate of the 
married woman, if the facts justify. Dougherty v. Sprinkle, 88 N. C., 
301; Plaum v. Wallace, 103 N.  C., 298; Bank v. Benbow, 150 N.  C., 784. 

These cases proceed upon the theory that at  law a married woman 
is incapacitated to bind herself personally, and hence her contract will 
not be enforced against her in personam, but equity will so far recognize 
i t  as to make i t  bind her separate estate, and will proceed in  rem against 
it. The law regards such estate as a sort of artificial person, created by 
the courts of equity, and that the estate is debtor and liable for her en- 
gagements. Dougherty v. Sprinkle, supra. 

The statute, Revisal, see. 2094, prohibited, prior to the act of 1911, a 
married woman during coverture from making any contract affecting 
her real or personal estate without the written consent of her husband, 
unless she be a free trader. 

I n  this statute there are two notable exceptions, and these are: debts 
for her necessary personal expenses or for the support of her family, 
and such as may be necessary in order to pay her debts existing before 
marriage. These two exceptions are recognized in Bank v. Benbozv, 
szcp~a,  and as to them the feme covert has always had, since the passage 

of the statute, unrestricted power to contract as if she was a 
(167) feme sole. 134 
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I t  is upon this principle that the case of Neville v. Pope, 95 N. C.,  
346, and similar cases were decided, and it is based upon one of the 
exceptions contained in  the statute. I n  that case i t  is held that a feme 
covert may be sued in  the court of a justice of the peace for a debt due 
by her, or 0n .a  contract made by her before marriage, or for a debt 
contracted by her as a free trader. 

We base our decision upon a construction of the statute, Revisal, sec. 
2094, which gives by plain implication to a married woman the unquali- 
fied and unrestricted right to contract for necessaries for the support of 
herself and family, which contract may be enforced to the same extent 
and by the same courts as if she were a feme sole. 

New trial. 

HOKE, J:, dissenting: Whatever might be my opinion if i t  were an 
open quest~on, I think the disposition made of the present appeal is 
contrary to every decision of the Court construing the statute regulating 
the contracts of married women since same was enacted by the Legis- 
lature of 1871-72, chapter 119, beginning with Pippen, v. Wesson, 74 
N. C., 437. The question as to subsequent transactions having ceased 
to be of importance by reason of the Martin act, chapter 109, Laws 
1911, i t  would serve no good purpose to make extensive reference to the 
cases or the reasons upon which they were made to rest. I therefore 
enter my dissent without further comment. 

J. E. PERSON AND WIFE, PEARCY A. PERSON, v. JOSEPH J. ROBERTS 
AND W. E.  HAM. 

(Filed 20 March, 1912.) 

1. Deeds and Conveyances-Sheriff's Deed-Recitals-Execution-Evidence. 
In an action for the possession of land, a recital in a sheriff's deed, in 

the chain of title of a party litigant, that an execution had been issued on 
a judgment under which the lands were sold, is not prima facie evidence 
that the execution was issued, in the absence of any proof that after 
due search the execution could not be found. 

2. Same-Official Acts. 
The act of issuing an execution is not that of the sheriff, but of the 

clerk, and should be proved by the execution itself, or in its absence, if 
lost, by entries on the record, and if it cannot be so proved and the search 
for it has been made without avail, the recitation in the sheriff's deed 
becomes prima facie evidence that execution had been issued. 
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3. Appeal and Error-Agreements-Sheriff's Deed - Recitals-Execution- 
Evidence. 

In  his action for possession of certain lands, the plaintiff introduced 
a sheriff's deed to the locus in quo, in his chain of title, and sought by 
evidence to estop the defendant as claiming from a common source. The 
defendant defended upon the ground that there was no evidence that a n  
execution had issued under the judgment. The parties litigant filed an 
agreement in  this Court to the effect that the sheriff's deed "was made 
under execution" in the case wherein the judgment relied upon was 
rendered: Held, i t  appeared from the words of the agreement that the 
execution had issued, and further evidence thereof was unnecessary; but 
as  counsel afterwards agreed that such an admission was not intended 
by them, the case was decided according to the modified agreement. 

4. Limitation of Actions-Title-Adverse Possession-Former Action-Evi- 
dence-Harmless Error. 

In  a n  action for the possession of lands, evidence is incompetent to 
show that a former suit, wherein no complaint had been filed, was for 
the same cause and the same relief as  this one, for the purpose of rebut- 
ting the defense of title by adverse possession; but its admission was 
harmless in this case. 

6. Deeds and Conveyances-Adverse Possession-Common Source-Senior 
Title-Evidence. 

When in an action for the possession of land both parties claim from 
a common source of title, the one holding the senior title, nothing else 
appearing, is entitled to recover. Whether the deeds covered the locus 
in quo is a question for the determination of the jury. 

6. Evidence-Xaps. 
An unofficial map of the land in controversy may be used by a witness 

to illustrate his testimony or make it  intelligible to the court and jury. 

7. Deeds and Conreyances-Indorsement on Deed-Evidence. 
An indorsement on a deed which does not refer to the deed and with 

nothing to show why and by whom or under what authority i t  was 
made, is incompetent to alter or change the description of the lands con. 
veyed. 

(169) APPEAL by defendant from Cooke, J., at  Ko~en ibe r  Tenn.  
1910, of WAYNE. 

X .  T. Dickinson and Aycock d? Winston for plaintiffs. 
W .  T.  Dortch and W. C. Vunroe for defendants. 

WALKER, J. This is an action to recover land. There was a verdict 
and judgment for the plaintiffs, and defendant appealed. Plaintiffs 
sought to show that  both parties claimed title' from a common source, 
tha t  is, under William Lewis, the original owner of the land, for the 
purpose of estopping the defendant. I n  order to do this, they introduced 
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a deed from John T. ~ e n n e d y ,  sheriff, to John Coley, whose lands at 
his death were divided among his heirs, and tract No. 2 allotted to the 
feme plaintiff, which includes the land in  controversy. Plaintiff intro- 
duced other deeds for the land, but the sheriff's deed is the only one we 
need consider. Deeds were introduced showing that defendants claimed 
the land under William Lewis. There was no evidence of an execution 
against William Lewis, under which the land was sold, but the case was 
argued upon the theory that the deed recited the executions against him, 
under which the land was sold and the deed executed to the purchaser, 
John Coley. ' 

At the hearing in this Court, the following agreement, signed (170) 
by the respective counsel, was brought to our notice and filed in 
the record. This agreement referred to the sheriff's deed, and is as 
follows : 

"This deed was made under executions in the case of John L. Bridgers 
v. William Lewis, in the County Court of Wayne County, and in the 
cases of C. L. Perkins v. William Lewis, and E. B. Borden v. William 
Lewis, in the Supeirior Conrt of Wayne County." 

Afterward a certified copy of the sheriff's deed was filed and it appears 
therefrom that the deeld contains full recitals of the several executions in 
favor of John L. Bridgers, C. L. Pelrkins, and E. B. Borden against 
William Lewis, which had issued from the County and Superior Courts 
of Wayne County, and under which the sale of the land was made by the 
sheriff and the deed executed to John Coley, who was the purchaser. 

The question raised in  this Court by the counsel of defendant was that 
the chain of plaintiffs' title from William Lewis was not complete, b,s 
reason of the fact that they had not shown in  evidence any execution 
ttuthorizing the sheiriff to levy upon and sell the land. I t  may be that 
the parties did not intend to agree that executions had actually issued, 
but only that the deed contained a recital to that effect; but we must 
construe the agreement as i t  is written, and so construed i t  means but 
one thing, viz., that ('the deed was made under executions in the case of 
John L. Bridgers and others," which, of course, means that the execu- 
tions were issued and the sheriff sold the land under them. I t  could not 
well have been made otherwise under them. We do not think the recital 
would have been sufficient as evidence that the executions had been 
issued. 

Plaintiffs relied'on Wainwright v. Bobbitt to sustain their contention 
that i t  is, a t  least, prima facie evidence of the fact. But  in that case 
there was some evidence of a search made by the clerk of the court for 
the execution, and the docket entries showed that executions had been 
issued on the judgment. Unless this reconciles that case with former 
decisions of this Court, we cannot approve what is said by the Court, 
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that more recent decisions have settled the doctrine that the recital in a 
sheriff's deed, as to the issue of executions, is prima facie evidence 

(171) of the fact. We think our cases are all the other way, and we 
have uniformly and consistently held, since the decision in 

Rutherford v. Raburn, 32 N.  C., 144, modifying the doctrine as stated 
in Hamilton v. Adams, 6 W. C., 161, that the plaintiff in  the judgment, 
who is also purchaser at the sale under execution, must show judgment 
and execution, but a stranger to th6 judgnient, only the execution. 
When the execution is lost, the recital in the shelriff's deed, that one had 
i ~ s u e d  under which he made the sale, is prima facie evidelnce of the fact. 

Warding v. Cheek, 48 N.  C., 135, is cited in Wainwright v. Bobbift, 
and is also relied on by plaintiffs. But that case was distinguished from 
prior decisions in  Rollins v. Henry, 78 N .  C., 342, by the fact that the 
Judgment and execution were very ancient, dating back to 17'75, eighty 
years before the trial of the ejectment. The particular objections in 
Hardin v. Cheek were, first, that there was no judgment; but this was 
answered by the qtatenient that the plaintiff was not a party to the 
judgment, and therefore was not required to show that i t  had been 
rendered; second, that there was no e d e n c e ,  not of the execution, but of 
the levy and sale, which were recited in the sheriff's deed. These wetre 
~fficial acts of the sheriff, and under the authorities the recital, perhaps, 
mas evidence of them, and they could be proved by parol. Miller 9. 
Miller, 89 N.  C., 402; Ro1lirz.s v. Henry, supra; McKee a. Lineberger, 
87 N. C., 182. 

The levy, advertisement, and sale are acts done by the sheriff and in 
his official capacity, and are susceptible of oral proof, and besides, btjng 
the acts of a sworn officer, the recital of them in his deed, like similar 
lecitals in a relturn by the officer, is prirna facie evidence that the facts 
are truly stated. We find it stated in 17 Cyc., 1349, that upon the sale 
of property by an officer the recital in his deed of compliance with the 
various requirements of the statute is prima, facie evidence of the fact, 
but i t  may be overcome by testimony proving its falsity. This statement, 
of course, is to be considered as subject to certain rights of a purchaser, 
who buys without notice of an irregularity. I t  is further said that, in 
some jurisdictions, a judgment and execution must be produced, and 

thereafter the recitals in the sheriff's deed, as to his acts there- 
(172) under, such as levy, advertisenient, and sale, are prima facie 

evidence of such facts. The author (Hon. John G. Carlisle) refers . 
to statutes in  other jurisdictions as requiring recitals of judgments, exe- 
cution, and so forth, in  the sheriff's deed, and making them evidence of 
the facts therein stated. The annotator of the text seems to say that 
Wainzoright v. Bobbitt is in conflict with the other decisions of this 
Court; but we think it can be brouqht into harmony with them in t h ~  
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way we have indicated. Where i t  is aid that the recital is prima facie 
evidence that an execution had been issued, the language of the Court 
must be construed with reference to the particular facts of the case then 
being decided, and i t  mill be found that the expressi0n.i~ used with refer- 
ence to proof that the execution had been lost, or referelnce is made to 
the official acts of the sheriff, such as levy and sale. We take i t  that 
Roll ins  v. H e n r y  finally and conclusively settled the law in this respect, 
for Just ice  R o d m a n  there says : "The rule which seems to be established, 
and which is supported by reason, appears to be this: The return to an 
execution is ordinarily the best evidence of a levy and sale under it. 
But when the execution has not been returned to the clerk's office, and it, 
with any return on it, has been destroyeld or lost, and i t  is proved other- 
wise than from the recital that there was a judgment and execution, the 
recital in  a sheriff's deed is prima facie evidence of the levy and sale, 
they being official acts of the sheriff, men although the sale was not ( s i c )  
a recent one. The rule is intended to be applicable only to cases like 
the present, and does not touch cases like H a r d i n  v. Cheek,  where the 
deed was an ancient one, but there was no proof of a judgment and exe- 
cution." 

We have discussed this question somewhat at length because of its 
great importance, and as it is very likely to arise in  everyday practice. 

The act of issuing an execution is not that of the sheriff, but of the 
clerk, and can easily be proved by the execution itsellf, or in its absence, 
if lost, by the record, and if not, then the recital in the sheriff's deed 
becomes pr ima facie evidence. I n  this case, though, it is admitted that 
executions were issued, aB we have shown. 

It appears that a former suit was brought, but no complaint (173) 
filed, and plaintiffs were permitted to show by parol what was the 
cause of action i n  that case, for the purpose, we presume, of rebutting 
the defense of the statute of limitations, or, to be more exact, the clainl 
of title by adverse possession. I f  i t  had been material to show that the 
two actions mere for the same cause and the same relief, the ruling would 
be erroneous. The point was decided against the contention of the 
plaintiffs in Bryan, v. Jful loy,  90 N. C., 508, in  which Just ice  Ashe says: 
"Verdicts, judgments, depositions in a former cause, and the former 
restimony of deceased witnesses are considered as resting on the same 
principle. . . . The plaintiffs offered parol evidence to show that thd 
kction was brought to set aside the deed made by the Sinclairs to Ken- 
1mdy. But his Honor excluded the evidence and the deposition taken in 
the cause. The plaintiffs alleged error in these rulings, and in support 
of their position relied upon Long v. Baugas, 24 N.  C., 290, and Y a t e s  u. 
Y a t e s ,  81  N .  C., 397. I n  the former of these cases Chief Just ice  Ruf im,  
~.-ho spoke for the Court, said: 'If the record can be aided by the aver- 
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inents and parol evidence, as held in New York, we find according to 
those cases that it can only be done when from the forni of the issues th;. 
record does not and could not show the grounds upon mhich the verdict 
proceeded, and when the grounds alleged are such as might legally have 
been given in  evidence, under the issue, and were in evidence in  such 
way as to make it appear from the issue and verdict that the& facts and 
grounds must have been necessarily and directly in question, or deter- 
nined, and that upon these grounds, and no other, the verdict must have 
been found.' I n  Yates T. Yates the Court cited this decision with 
approval, and reiterated the doctrine there enunciated. The principlz 
established in these adjudications is, that parol proof is admissible and 
only admissible in aid of the record; that is, whenever the relcord nf the 
first trial fails to disclose the precise point on which it m s  decided, it i 3  

competent for the party pleading- it as an estoppel ot aver the identity 
of the point or question on which the decision was had, and to supporl 
it by proof. But there must be a record to be aided. When there is no 

record, as in our case (in which there was no complaint), there 
(174) is no foundation for the proof." But our examination of the 

record does not disclose to us any such evidence of the defendant's 
adverse possession as made the testimony material or the fact of a 
fornier suit essential. Plaintiff might well recover without i t ;  the stat- 
ute was not in their way, and therefore the error was harmless. 

The real question in the case was whether the parties claimed title 
from a common source, the plaintiff having the older title, and the evi- 
dence showed that they did. The judge left it to the jury to say if this 
mas true, and also required them to find that the plaintiffs' deed covered 
the locus in quo. The jury found with the plaintiffs on this question, 
and as the parties claimed from a common source of title, and the plain- 
tiffs held the senior title, they were entitled to recover. Bowen v. Per- 
kins, 154 N.  C., 449. 

There are numerous exceptions to evidence relating to the location of 
the land, but no nevi principle is involved. The facts proposed to be 
elicited all tended to show that the description in the plaintiffs' deed 
embraced the land, and the evidence, therefore, mas admissible. 

I t  was competent for the court to permit a witness to use even an 
unofficial map for the purpose of illustrating his testinionj. or of making 
it intelligible to the court and jupy. Adrezus v. Jones, 122 N. C., 666, 
and cases cited; Pickdt v. R. R., 153 N. C., 148. 

The entry which was indorsed on the deed was no part thereof, and 
was, therefore, incompetent as evidence to alter or change its description 
of the land. There is no reference in the deed to it, and nothing to 
show who put i t  the:e or bv what authority the cntrv was made. 

140 



N. C.] S P R I N G  TERM, 1912. 

Since this opinion was prepared, counsel have agreed, in writing, that 
it was not their intention to admit that the sheriff's deed was actually 
made after a sale under execution which had duly issued from the 
court, but only that the deed recited that fact, and if their former 
agreement is otherwise expressed, it was inadvertently done. Upon this 
assurance of counsel, which we now adopt as the trixe meaning of their 
stipulation, we must declare, in accordance with our ruling, that 
there was error in receiving the recitals of the sheriff's deed as (175) 
prima facie evidence that executions had issued, without any 
preliminary proof of search for the executions and their loss. Because 
of this error there must be a 

New trial. 

Cited: Whitaker v. Garren, 167 N. C., 662; Thompson v. Lumber Co., 
168 N .  C., 228; Mason v. Tel. Go., 169 N .  C., 234; Cropsey v. Marlcham, 
171 N. C., 45. 

J. M. DALTON, CHAIRMAN BOARD OF ROAD TRUSTEES OF COWEE TOWNSHIP, v 
GEORGE C. BROWN & CO. (INc.). 

(Filed 28 May, 1912.) 

1. Taxation-Occupations-Class' Legislation-Legislative Powers - Consti- 
tutional Law. 

The only constitutional restriction upon the power of the Legislature 
in  classifying vocations and laying a tax of a different amount upon the 
different occupations is that the tax shall be uniform upon all i n  each 
classification. ' 

2. Same-Highways-Heavy Hauling-Lumber Companies. 
An act authorizing a levy of a tax of two cents per mile on each 1,000 

feet of mill logs, lumber, or other heavy material hauled by "any lumber 
company, corporation, person or persons engaged in the lumber busi- 
ness" and using the public roads of a certain county, is not the levy of a 
property tax, which is required to be uniform and ad valorem, but a tax- 
ing of a particular vocation, which is uniform in its application to that  

' class, is  without discrimination therein, and not in  contravention of the 
fourteenth amendment of the Federal Constitution, or of Art. V, sec. 3, 
and Art. I, sec. 17, of the Constitution of North Carolina. 

1. Same-Reports-Penalty Statutes. 
A valid legislative enactment authorizing the levy of a tax upon those 

using the public roads of a certain county for hauling mill logs, etc., 
thereon, of two cents per mile on each 1,000 feet thereof, is  not uncon- 
stitutional in  its requirement that  those thus using the roads make a 
report upon which the proper amount of taxes may be collected, and im- 
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posing a penalty of $10 a day for each day they fail to make the report; 
and Z being within the power of the Legislature to require them to make 
such report, the penalties incurred are enforcible. 

4. Courts-Judicial Notice-High~~ays-Heavy Hauling-Lumber Companies. 
The courts will take judicial notice of the fact that  lumber companies 

and others engaged in the lumber business do greater injury to the 
public roads used by them than is done by the ordinary use. 

5. Same-Taxation-Equality. 
A tax of two cents per 1,000 feet for the use of the public roads of a 

certain county by those hauling mill logs, etc., thereon is held in this 
case to be reasonable and just, and within the legislative power to author- 
ize its collection in equalizing the burdens of takation with the other 
users of the roads who do less injury to them, and thus provide a fund 
for their repair. 

6. Same-Legislative Powers-Police Powers-Constitutional Law. 
The levying of a tax upon those hauling mill logs, etc., upon a public 

road of a certain county is within the discretionary power of the Legis- 
lature, and comes within its police power, with which the fourteenth 
amendment to the Federal Constitution does not interfere. 

BROWN, J., dissenting; ALLEN, J., concurring in the dissenting opinion. 

(176) APPEAL by defendant from Lane, J., at Spring.Tern1, 1912, of 
MACON. 

The facts are sufficiently stated in the opinion of the Court by MI;. 
CHIEF JUSTICE CLARK. 

J. F. Ray, Johnston & U O T ~  for p7nintifs. 
T.  J .  Johnston for defendants. 

CLARK, C. J. Chapter 115, Public-Local Laws '1911, entitled "An 
act to provide a better system for working and keeping up the public 
roads of Macon County," is a substitute for the former system of mork- 
ing the roads in that county. Section 15 of said chapter provides: ('Any 
lumber company, corporation, person or persons engaged in the luiiiber 
business and desiring to use any of the public roads of any of the 
townships of Macon Couilty for the purpose of carrying on its or their 
business of hauling, either by itself or theniselves, or by hiring or con- 
tracting with other persons, niill logs, lumber, or other hea~ry nmterial 
with log wagons, log carts, or other heavy vehicles, shall pay a license 

or privilege tax of two (2) cents per mile on each 1,000 feet of 
(177) mill logs, lumber, or other heavy material so hauled." 

Then this section provides that such corporations, f i rm,  or 
persons shall make a monthly report to the road trustees of the amount 
of feet hauled each month, and a penalty of $10 per day for each day 
they fail to make report, etc. 
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This action was begun before a justice of the peace for accumulated 
penalties aggregating $50 for failure to make the monthly reports 
required by the statute. On appeal to the Superior Court by the defend 
ant from the judgment of $50 imposed by the justice, the defendant 
filed a written demurrer alleging that the statute was unconstitutional 
because in violation of the fourteenth amendment and in violation of 
the Constitution of North Carolina, Art. V, see. 3, which requires taxa- 
tion by uniform rule of all property, and also because in violation of 
Article I, see. 7, of the State Constitution, which prohibits special privi- 
leges, and also in violation of Article I, eec. 17, which prohibits the 
deprivation of life, liberty, or property except by the law of the land. 

The demurrer was orerruled. The only point actually presented is 
as to the power of the Legislature to require reports by lumber coni- 
panies of the quantity of lumber hauled by them each month over the 
roads of Macon County. The statute expressly provides this penalty 
for failure to perform that duty. The failure to pay is made a misde- 
meanor subject to a fine of $50, and the civil action for failure to make 
the report is expressed to be in addition to the fine for failure to pay. 
There can be no question as to the right of the Legislature to require 
such report. The State is certainly sovereign as to the regulation of its 
dirt roads. 8. tj. Xharp, 125 N. C., 632; 8. v. Wheeler, 141 N. C., 776. 
This would dispose of this appeal. But the question was debated before 
us upon the broader proposition, whether the act was unconstitutional 
by reason of the tax being a discrimination and therefore in violation of 
the constitutional movisions referred to in the demurrer. 

I t  is a matter of conimon knowledge that lumber conipanies and 
others engaged in lumber business do great injury to the public roads. 
The Legislature deemed it unjust to make the owners of farm 
land and free labor pay road tax and work the pnblic roads and (1787 
then to allow lumber companies and others hauling lumber to cut 
them to pieces without any remuneration or any legal method pro~ic?ed 
to make them bear an adequate proportion of the burdens. I t  does 
appear upon the face of the fact, which is all that is before us up;n this 
demurrrer, that there is any other business carried on in that comnunity 
which mould tend to cut up the roads as the hauling of lumber is calcu- 
lated to do. But even if this did appear, the Legislature can cleLsqify 
vocations and lay a tax of a different amount upon the dif:'cw~it ( c m -  
pations. The only requirement is that the tax shall be uniiorm upor, all 
in each classification. 

I n  8. v. Yozuell, 100 R. C. ,  526, the town of Morganton mas authorized 
to levy privilege taxes of different sums on general occupations, including 
livery stables, selling sewing machines, etc., and fixing a penalty for car- 
rying on each business without paying the license. This Court held that 
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"A tax is uniform which is the same upon all persons in the same class," 
and that i t  is in the discretion of the taxing power to place different 
rates of taxation on the different classes, citing R, R. T a x  Cases, 92 
U. S., 575, and Puitt v. Commissioners, 94 N.  C., 709. Smith,  C. J.; 
pointed out that the error in opposing the validity of the taxation con- . 
sisted "in regarding such tax as imposed on property, in  which both uni- 
formity and the ad valorem principle must be observed. This is not R 
property tax, but a tax upon an occupation or vocation, and is not less 
so because the appurtenances to a livery stable necessary in  conducting 
the businesss may be carriages, horses, and other property. Indeed, these 
articles, though so used, are still subject to the ad valorem assessment as 
property. As other trades, purely personal, without regard to the 
magnitude of the business carried, on, may be subjected to a tax of a 
fixed sum, we see no reason why those which require the use of prop- 
erty may not be." 

On turnpike roads, which are kept up by private enterprise, there is 
one rate for lighter vehicles and a higher rate for heavier vehicles. 
There is no reason why thc Legislature cannot authorize the county 

to lay a rate of two cents per 1,000 feet for the use of roads in 
(179) hauling lumber over them and content itself with exacting no tax 

upon other conveyances which do less damage, and for which the 
legislative judgment is that the regular road tax was a sufficient return. 

I n  R. R .  v. Reidsville, 101 N.  C., 404, the Court sustained the 
validity of an ordinance of the town which levied a $50 tax on every rail- 
road running through the town, saying that i t  was not repugnant to OLU 

own Constitution nor to the Constitution of the United States. 111 

Worth v. R. R., 89 N. C., 295, Emith, C. J . ,  said: The uniform rule to 
be observed in the exercise of the taxing power seenis to be so far 
applicable to the taxes imposed upon trades, professions, franchises, and 
incomes as to require no discriminating tax to be imposed upon persons 
for pursuing the same vocatiom, while varying amounts may be assess~tb 
upon vocations or employments of different 7cinds." I t  was further 
added that this principle had been sustained by Mr. Justice Miller in  
R. R. T a x  Cases, 92 U. S., 663, which held that i t  was sufficient "that 
the rule as to innkeepers be uniform as to all innke~epers, that t b  
rule as to ferries be uniform as to all ferries, and that the rule as to 
 ailr road companies be uniform as to all railroad companies." 

I n  Rosenbaum v. New Bern, 118 N.  C., 92, Avery, J., says: "The 
law of uniformity does not prohibit the classification by the munici- 
pality of dealers in a particular kind of merchandise separately from 
those whose business it is to se~ll other articles falling within the same 
general terms." To the same effect, Schaul 11. Charlotte, 118 N.  C., 733. 
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I n  Lacy v. Packing Co., 134 N.  C., 572, the subject is fully discussed, 
and it was held to be well settled that "A tax is uniform when i t  is 
equal upon all persons belonging to the prescribed class upon which it is 
imposed. I t  has been held that the tax may be different upon a dealer 
in  whiskey by retail and dealer in  the same-article by wholesale, if uni- 
form as to each class. Gatlin v. Tarboro, 78 N. C., 122. On tobacco 
buyers as a specified class, S .  v. Irwin, 126 N.  C., 989 ; on hotel keepers 
as a class, graduated in amount by the gross receipts and exempt- 
ing those whose yearly receipts are less than $1,000, Cobb v. Com- 
missioners, 122 N.  C., 307; on the total amount of purchases 
by a merchant, in or out of the city, except purchases of farm (180) 
products from the producer, X. v. French, 109 N.  C., 722; 26 
Am. St., 590; in cities and towns according to population, 8. v. 
Green, 126 N. C., 1032; 8. v. Carter, 129 N.  C., 560. I n  8. v. 
Stevenson, 109 N. C., 734, 26 Am. St., 595, i t  is said: "It is within 
the legislative power to define the different cl?sses and to fix the 
license tax reqbired of each class. All the licensee can demand is 
that he shall not be taxed at different rate from others, in the same 
occupation, as classified by legislative) enactment." This is stated as 
a universal rule. I Cooley Taxation (3 Ed.), p. 260. The Court fur- 
ther said in  reference to the fourteenth amendment: "It has been re- 
peatedly decided by the Supreme Court of the United States that this 
section of the Constitution does not forbid the classification of prop- 
erty or persons for the purposes of taxation, but merely compels the 
equal application of the law to all members of the same class, when the 
classification is  based upon relasonable ground and is not an arbitrary 
selection," citing numerous cases. The Court also said: ('The Legisla- 
ture is sole judge of what subjects i t  shall select for taxation (other than 
property tax, which must be uniform and ad valorem, and the exer- 
cise of its discretion is not subject to the approval of the judicial 
department of the State." A very full discussion of the whole matter,, 
concluding as above, will be.found i n  S .  v. Packing CO., 110 La., 180. 

Lacy v. Packing Co. is cited and the above doctrine reiterated by 
Hoke, J., in L a d  CO. v. Smith,  151 N;. C., 75. I n  S. v.  Holloman, 139 
N. C., 642, the Court sustained a very similar statute to this, except 
that instead of the tax being levied in proportion to the quantity of 
lumber hauled, i t  laid a flat rate of an annual license tax for each cart 
or vehicle used for hauling lumber, without reference to the quantity in 
each load or the number of loads made. The Court said (p. 646) : 
"This statute deprives no citizen of any right to use the highway. I t  
does not restrain trade nor it is oppressive. Heavily loaded vehicles cut 
up and injure the roads, and a reasonable license tax, the proceelds of 
which are appropriated to repairing the damage thus produced, ia  
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cxceptionally equitable. The method for making and keeping in repair 
the public roads is a matter solely for the legislative department." 

(181) The tax of two cents per mile pelr 1,000 feet is reasonable, 
and is not discriminative simply because i t  does not include all 

vehicles. As is said in S. v. Holloman, supra, 646 : "This license tax is 
simply a mode of regulating the usel of the public roads and requiring 
that those desirous of using them for extraordinary purposes, as hauling 
heavy lumber and logs over the road in unusually heavy vehicles, shall 
not do so without taking out a license for such unusual and extraordi- 
nary and injurious use of the public highway and paying a license for 
the privilege." The reports required to be filed monthly of the 
quantity of lumber hauled is no hardship on defendants. I t  is only R 

method by which the road trustees can ascertain accuratedy the quantity 
of lumber hauled by each person engaged in the lumber business and 
proportion the tax levied accordingly. 

The Fourteenth amendment does not require equality in levying taxa- 
tion by the State, nor does i t  interfere with the police power. "How a 
State shall levy its taxation is a matter solely for its Legislature, sub- 
ject to such restrictions as the State Constitution throws around legisla- 
tive action. I f ,  on the other hand, working the roads by labor is a 
police regulation or a public duty, certainly it is not a matter of Federal 
supervision." A'. v. Wheeler, 141 N.  C., 776; Brannon's Fourteenth 
Amendment, 149, 298, 323, and cases there cited. 

The other two sections of the State Constitution prohibiting special 
privileges and prohibiting the deprivation of life, liberty, and property 
txcept by the law of the land, which are referred to in  the demurrer, 
have no application to this case. The Legislature was within its legiti- 
mate powers in prescribing regulations for the maintenance of the 
public roads of Macon County and in laying a tax upon the use of 
heavy vehicles for the purpose of raising a fund to repair the damages 
usually inflicted on the roads bp such traffic. 

Affirmed. 

BROWN, J., dissenting: I would be very glad to sustain the act of the 
General Assembly in question if I could reconcile it with the principles 

of taxation embodied in our Constitution. I recognize the inher- 
(182) ent justice and value of such legislation, for i t  is an admitted 

fact that lumber companies do use the public roads to a far 
greater extent than private citizens. 

I agreed to the decision in S. v. Holloman, 139 N.  C., 642, because the 
statute was framed upon a very different principle from the one under 
consideration. There is a wide difference between this law and the 
Hertford County law. The latter applies to all persons, firms, or cor- 
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porations using the public roads of the township; whereas the Macon 
County law is confined in its operation to any lumber company, corpora- 
tion, or person engaged in the lumber business, and levies a tax of two 
cents per 1,000 feet upon the lumber belonging to such users of the 
public road. This tax cannot be sustained as an exercise of police power. 
I t  does not in any way tend to promote health, peace, morals, and 
good order of tho people. Cooley Constitutional Limitations, 572. 

I t  is not a license tax or regulation tax in any case. Cooley on Taxa- 
tion, 408. I t  is a contract pure and simple for keeping up the public: 
roads, levied solely upon the property of those who happen to be 
cngaged in the lumber business. I t  does not apply to the private indi- 
vidual who may haul hundreds of thousands of feet of lumber over the 
same road for his individual benefit. 

Nor does it apply to those engaged in hauling, as a, business, brick, 
clay, coal, or other heavy material over the same road. 

The tax cannot be called uniform, because it does not apply to all 
persons using the public roads, but to a particular class who happen to 
be engaged in a certain kind of business. I admit that there-is cer- 
tain discretion given to ' the lawmaking power in regard to legisla- 
tion affecting the public roads, but it is not an uncontrollable discretion; 
nnd when the tax is confined to one particular class of persons and not 
extended to all alike who use the same road, it cannot be called a regula- 
tion, but it is a revenue measure, pure and simple!, and inasmuch as it 
is not uniform and does not bear alike upon all who use the public 
roads, it violates the uniformity of taxation, which is one of the essential 
features of our Constitution. Gray's Limitations of Taxing Power, 
see. 1450; 8. v. M o o ~ e ,  113 N. C., 697. 

I t  is said, however, that this action for the penalty may be (183) 
sustained because the Legislature has a right to make the de- 
fendants report monthly to the road trustees the number of feet of lum- 
ber, logs, and other heavy material hauled during the preceding month, 
in order that the tax of two cents per 1,000 feet may be collected. 

I t  is apparent from reading the statute that this report is simply 3 

part of the machinery for collecting taxes, and inasmuch as the statute 
must be taken as a whole, if the tax is ~ o i d  for lack of uniformity, then 
the whole statute falls to the ground. 

AIR.  JUSTICE ALLEX concurs in this opinion. 

C i t e d :  Me~*can t i l e  Co. 7 % .  AIolc~~t Olive,  161 N. C., 125 ; 8. ?;. Bu71oc3c., 
Ib., 225. 
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E.  L. MASON v. SEABOARD AIR LINE RAILWAY COMPANY 
ET AL. 

(Filed 28 May, 1912.) 

Carriers of Passengers-Nileage Books-Exchange Tickets-Contracts- 
Conditions. 

Railroad companies are under no legal obligation to sell mileage books 
a t  a less rate than that fixed for ordinary fare, and a sale of such books 
forms a contract betiveen the railroad and purchaser which binds the 
latter to the condition that  he exhibit to the conductor his mileage book, 
together with his exchange ticket, when riding as a passenger. 

Same-Status of Passenger-Ejection from Train-Interpretation of Stat- 
utes. 

When a purchaser of a mileage book from a railroad company is riding 
on a n  exchange ticket, and refuses, without excuse, to show his mileage 
book, in  connection with the ticket, to the conductor on the train, he is not 
regarded as a passenger, and the conductor has the right to eject him 
from the train. Revisal, sec. 2629. 

Carriers of. Passengers-Nileage Books-Exchange Tickets-Contracts- 
Consideration. 

When a passenger accepts a mileage book from the carrier a t  a reduced 
rate, and has been afforded an opportunity to purchase the ordinary or 
usual ticket, he enters into a contract with the carrier different from 
that implied by law upon the purchaser of an ordinary ticket a t  full 
rate or fare, and is bound in such cases by the terms of the contract in  
consideration of the reduced price. 

Carriers of Passengers-Mileage Books-Exchange Tickets-contracts- 
Conditions-Knowledge. 

A passenger who has purchased a mileage book from the carrier, and 
is riding on an exchange ticket, knowing the conditions thereon, is not 
excused from the fulfillment of a condition that  he exhibit the mileage 
book to the conductor on the train, if demanded. The reasonableness of 
this condition discussed by BROTVN, J. 

Carriers of Passengers-Mileage Books-Exchange Tickets-Conditions- 
Conductor-Principal and Agent-Waiver. 

Semble,  i t  is not optional with the conductor on the train to waive the 
requirement that a purchaser of a mileage book, ,riding on an exchange 
ticket, exhibit the mileage book to him. 

Carriers of Passengers-Mileage Books-Contracts-Retaining Exchange 
Ticket-E jection-Damages. 

The plaintiff, claiming damages i n  his action against the carrier for a 
wrongful ejection from the train on which he was riding, was shown not 
to have been a passenger, for the reason that  he refused t o  comply with 
the condition of his ticket, exchanged for mileage, requiring him to show 
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the mileage book to the conductor: Held, the fact that  the conductor 
failed or refused to return to the plaintiff his exchange ticket did not 
entitle the plaintiff to his passage without complying with his contract. 

HOKE, J., concurring; CLARK, C. J., and ALLEN, J., dissenting. 

APPEAL from Adams,  J., at October Term, 1911, of MZCKT,EN- (184) 

Civil action to recover damages for an alleged unlawful ejection of 
plaintiff from passenger train of the defendant. 

This issue was submitted to the jury: 
Was the plaintiff a passengelr on the defendant's train, as alleged in 

the complaint ? Answer : No. 
There was a judgment for the defendant. The plaintiff excepted and 

e ppealed. 

l'illett & Guthrie ,  Stewart  & McRae for the p l a i n t i f .  (1%) 
R~crzvell & Cansler and R. S. Hutchison for the d e f m d a n t .  

BROWN, J. The question presented by this appeal and raised by thc 
assignments of error is whether the plaintiff was a passenger upon the 
defendant's train and unlawfully ejected. I t  is admitted that he was 
eje'cted by the conductor under direct orders from the authorities of the 
defendant, and it is not contended that there is any evidence that the 
said ejection was accompanied with undue force. There is no evidence 
of rudeness, insult, or other unnecessary force used in expelling the 
plaintiff from the train. The facts are practically undisputed. 

The plaintiff purchased of the, defendant a mileage book at the rate 
of two cents per mile. He signed his name to the contract contained 
in it. On 14 April, 1910, he was a passenger from Charlotte to Ellen- 
boro on the defendaht's road. He had presented his mileage book to 
the agent a t  Charlotte, who pulled the proper number of coupons to 
cover the distance, and gave him the exchange ticket. On his trip ho 
exhibited both the mileage book and the ticket to the conductor and 
completed his journey. On the return trip, the same afternoon, he pre- 
sented his mileage book to the agent, who pulled his mileage and gave 
him the usual exchange ticket. When the conductor askeld him for his 
ticket, he handed him the exchange ticket, and upon being asked for his 
mileage book in order that the conductor might compare the exchange 
ticket with the book, the   la in tiff refused to exhibit his book, but 
stated to the conductor that he had it in his vest pocket, and repeatedly 
declined to let the conductor see it. 

The evidence of the plaintiff itself discloses that the conductor time 
and again requested him to show his mileage book, telling him the ex- 
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change ticket was not good for passage without it, and that he would 
be compelled to put him off. The conductor wired the general passen- 
ger agent for instructions, and received a reply ordering him to put the . 
plaintiff off the train if he refused to comply with the conditions of 
his mileage book and exhibit i t  to the conductor in connection with the 

exchange ticket. The conductor showed this message to the 
(186) plaintiff, who still refused to show his mileage book, although he 

had i t  in his vest pocket. 
Whereupon the conductor put the plaintiff off the train at the depot 

in Lincolnton. The plaintiff hired a Yehicle, drove to Gastonia, and 
came over to Charlotte on another road, reaching there three hours 
later than he would have done had he remained on the defendant's train. 

The court charged the jury, in effect, that if they believed the evi- 
dence in the case, the plaintiff was not a passenger on the defendant'p 
train, and therefore was not entitled to recover. 

I n  considering this question it is well to bear in mind that the rate 
fixed by law for the sale .of tickets upon common carriers is two and a 
half cents per mile, while mileage books are voluntarily sold by the rail- 
road companies at the rate of two cents per mile. 

I t  should also be borne in mind that the Legislature has no power to 
require the railroads to sell mileage books at a less rate than that fixed 
for ordinary tickets. This has been settled finally by the Supreme 
Court of the United States in R. R. v. Smith, 173 U. S., 684; and to the 
same effect are the decisions of the State courts of Virginia, New York, 
and others. Anderson, v. R. R., 7 L. R. A. (N. S.), 1086; Beardsbey v. 
R. R., 162 N. Y., 230. 

So i t  must be conceded that the mileage book is a special contract of 
carriage between the carrier and the passenger, signed by the'passenger, 
and made in consideration of a reduced rate of tyansportation, volun- 
tarily granted by the railroad in consideration of the quantity of trans- 
portation purchased. Under such conditions the parties to the contract 
can incorporate in it such terms and conditions as they have mutually 
agreed upon. 

I n  respect to such contracts i t  may, therefore, be stated as a general 
rule that the passenger is entitled only to those rights which the tickec 
confers, and is bound himself to perform the obligations which the ticket 
imposes upon him. Rutchison on Carriers, see. 1053, where the author 
cites a great array of cases from the Federal and State courts in support 
of his text. 

I n  discussing a case similar to this, the Supreme Court of 
(187) Georgia says: "The plaintiff paid a special fare under a special 

contract. The defendant agreed that the plaintiff might traveI 
for a fare which is not the full fare the law allowed, and the defendant 
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had a right to impose such conditions as they saw fit." To the same 
effect is Bitterman v. R. R., 207 U .  S., 171; Xosher v. R. R., 127 U. S., 
390; BoyZan v. R. R., 132 U. S., 146; Watson v. R. R., 49 L. R. A,, 454. 

The consensus of all the authorities, without a single exception so far  
as we have been able to find, is that by accepting such a contract a t  a 
reduced rate when he  has the opportunity to purchase the usual and 
ordinary ticket, the passenger enters into a contract with the carrier 
different from that implied by law upon the purchaser of an ordinary 
ticket a t  full rate of fare. The purchaser is bound in such cases by the 
terms of the contract, and is entitled to its advantages of reduced fare. 

The right of common carriers to attach special conditions and limita- 
tions to tickets issued at  reduced rates seems to have been settled by the 
decisions of this Court. .McRae w. R. R., 88 N.  C., 526; Pickens U. 

I?. R., 104 N .  C., 312. 
The validity of this mileage contract was passed upon and upheld 

hy this Court in an opinion by Mr. Justice Hoke in Harvey v. B. R., 
153 N.  C., 567, in which i t  is held that "A railroad mileage book is  a 
contract of carriage with the purchaser or lawful holder, subject to 
certain restrictive stipulations, for the wrongful breach of which the 
holder may be expelled from the company's train." This case is cited 
and approved in Dorsett v. R. R., 156 N. C., 441. I n  b a ~ h  of these 
cases the railroad companies were held liable for violation of this very 
contract. 

These identical questions have also been recently passed upon in 
Desportes v. R. R., 87 S. C., 160; Perry v. R. R., 9 App. Ga., 260; 
R. R. v. Evans, 169 Ind., 410; R. R. v.  Desazrseur 116 Ga., 53; Harris 
2) .  R. R., 77 N. J. L., 278 

I t  is immaterial whether the plaintiff read this ticket or not, for he 
knew of its conditions and complied with them on his trip in the 
morning. It was his own folly that he refused willfully and un- (188) 
necessarily to comply with them on his return in the afternoon. 
The plaintiff admitted that he had his mileage book in his vest pocket. 
and boastingly refused to produce it. Prench v. Trans. Go., 199 Mass., 
433. 

Assuming, for the sake of the argument only, that we have the right 
to pass upon the reasonableness of such regulation, we are unable to see 
any great hardship imposed upon a passenger who desires to save a half 
cent per mile in traveling to require him to produce his mileage book in 
connection with the exchange ticket. 

I t  is a well-known fact that the last General Assembly thoroughly in- 
vestigated this question, and refused to interfere, even if i t  had the 
power. This regulation is devised to prevent impositions upon the rail- 
road companies. As stated in the argument in this case, if the passen- 
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ger was not required to exhibit his mileage book to the conductor, but 
only the, exchange ticket, he could secure many exchange tickets at  tho 
railroad station and easily sell them at a small profit. Contract of 
mileage is a personal one and not assignable by its very terms, and 
were i t  not for this regulation the railroad company would be utterly un- 
able to prevent one person from tra~-eling on the mileage book of 
another. 

I t  is useless to discuss the utility of this regulation, because it seems 
to be universally held that if the passenger accepts the reduced rate he 
must take with it those conditions which the carrier attaches to it. 

We find, however, in the books a great many regulations, not a whit 
more unreasonable than this, which have been sustained by the courts. 
Reed v. R. R., Tex.; R. R. v. Barlow 105 Ga., 483; Wenta v. R. R., 108 
Ga., 290; Eastman v. R. R., 70 N. H., 240; England v. R. R., 32 Tex. 
Civ. App., 86; McRae v. R. R., 88 N. C., 526; R. R. v. Hudson, 117 
Ky., 995; Dangerfield v. R. R., 62 Kan., 85; Boling v. R. R., 189 Mo., 
219. 

From an  unbroken line of authorities we are of opinion that the 
refusal of the plaintiff to present his mileage book in connection 

(189) with the exchange tickelt by the express terms of the contract 
disentitles the plaintiff to ride as a passenger upon the train. 

I t  was not optional with the conductor to waive any such violatioil, 
and he did not waive it, for he required the plaintiff to perform it that 
very morning, and the plaintiff voluntarily acknowledged his duty to 
perform i t  by producing the mileage book when demanded. 

I t  is contended by the plaintiff that the conductor should have re- 
turned to him the exchange ticket. The question involved in this case 
is not the value of that exchange ticket, but the right of the plaintiff 
to continue as a passelnger, of the defendant's train when he willfully and 
obstinately refused to produce his mileage book in violation of the very 
contract which he had signed, a part of which reads as follows: "Good 
for  continuous passage to destination, commencing only on date stamped 
on back hereof. Issued in exchange for proper number of coupons from 
and valid only when presented on train in connection with interchange- 
able mileage ticket." 

This exchange ticket was absolutely ~alueless without the production 
of the mileage book, and did not entitle the passelnger to transportation. 
The failure, thereforel, of the conductor at the time to return i t  to the 
plaintiff certainly could not entitle the plaintiff to ride upon the train 
when he still repeatedly refused to produce his mileage book in connec- 
tion with it. The identical point is decided in Rahilly v.  R. R., 66 
Minn.. 114. wherein i t  is said: "We are all agreed that even if the 
conductor had no right to take up the ticket, tcis would not give the 
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plaintiff any right to refuse to pay his fare until and unless the ticket 
was returned. Having no right to ride on the ticket, it was his duty to 
pay the fare, or leave the train, and then pursue his own remedy against 
the defendant for wrongfully withholding the ticket from him." 

To  the same effect is Elliott v. R. R., 145 Gal., 441, in which it is 
said: "It is further contended that the defendant could not, while 
retaining the void ticket offered by plaintiff, legally demand the de- 
livery of any other ticket or the payment of fare, and could not legally 
eject plaintiff for failure to comply with such demand. As al- 
ready stated in our discussion of the findings of the court on (190) 
this subject, the conductor expressly repudiated this ticket as 
absolutely void, and notified the plaintiff that he could not honor it. I t  
was, as a matter of fact, entirely without value. 

"We are not a t  all satisfied that the conductor had any right to re- 
tain this ticket, but we cannot see how an improper retention of n 
worthless ticket by the conductor could give the plaintiff any right to re- 
maih on the train without the presentation of a valid ticket or the pay- 
inent of fare. H e  had not exhibited or surrendered a valid ticket; he 
had given nothing of value to the conductor, and he had refused and 
continued to refuse to pay his fare." 

We are of opinion that the judge of the Superior Court was right i~ 
holding that by his unreasonable conduct in refusing to exhibit the mile- 
:~ge book in  his pocket the plaintiff forfeited his right as a passengm, 
and was rightfully ejected from the defendant's train. Section 2629 
Revisal authorizes the ejection of passengers who refuse to pay fare 
or violate the rules and regulations of the carrier. 

Ne error. 

HOKE, J., concurring in the result: I an1 of opinion that, under 
existent, law the milelage book, in its present form, constitutes, a con- 
tract of carriage, subject to certain restrictive provisions, and to the 
extent that these provisions are reasonable and reasonably insisted on, 
t h q  bind the parties according to their tenor. I n  my judgment, the 
stipulation in question here is a reasonable one, being necessary to pre- 
vent the improper use of these books by persons who do not own them, 
and there is nothing in  the record that, to my mind, justifies or permits 
the conclusion that in this instance the conductor acted maliciously or 
in wanton disregard of plaintiff's rights as a passenger. I therefore 
concur in the decision denying recovery to plaintiff. 

CLARK, C. J., dissenting : I t  is too late to contest the, proposition that 
common carriers are subject to public regulation, and that when thev 
make regulations themselves, such regulations must be reasonable. 
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It is not correct that the defendant company sold the plain- 
(191) tiff the mileage book a t  two cents per mile as a favor. When 

the General Assembly of this State by chapter 216, Laws 1907, 
prescribed two and one-quarter cents per mile as a maximum legal pas- 
senger rate an injunction was sued out in the Federal court to restrain 
the operation of this statute on the ground that i t  was confiscatory. 
TJpon a reference to ascertain the facts, i t  was found that the railroad 
companies were making more money under the new rate than under the 
former higher rate. Thereupon the railroad companies proposed to the 
Governor of this State that if the rate was made two and one-half cents 
per mile they would issue mileage books at  two cents per mile. I n  
consequence the Legislature was called in  special session in 1908 and 
adopted the two and one-half cent rate. I t  was wet11 understood a t  
the time that the mileage book theretofore in use, and which is still 
in general use elsewhere, from which mileage is pulled on the train, was 
intended. No other kind had ever been heard of in this section. It mas 
therefore by virtue of contract with the State, and not as an  act of 
grace, that the plaintiff was enabled to buy this mileage book. I t  was 
n distinct violation of contract on the part  of the defendant that the 
mileage book put on sale was hedged about with these restrictions. Good 
faith to the public and to the plaintiff requires that the defendant should 
pay damages for the wrongful ejectment of the plaintiff. 

Even if there had not been this contract between the railroad com- 
panies and the State, the regulations attached to this mileage book 
were unreasonable, and should not be enforced. They are unreasonable 
hecause never known here, or required, till after the adjournment of the 
Legislature of 1908, and are practically unknown anywhere except ia 
Virginia, Georgia, and in  this State. Their enforcement in  South 
Carolina has been prohibited by statute. These regulations being un- 
necessary and vexatious, should not be upheld by the courts. 

Having seen fit to require that a mileage book should be used to buy 
tickets with, certainly it was unreasonable to require thereafter any- 
thing more than the presentation of the ticket which had been issued i n  

exchange for the mileage. The ticket was then on the same 
(192) footing as any other local ticket good for that day and train. I f  

the defendant feared that such ticket might be, held by some one 
who did not own the mileage for which i t  was issued, then it should 
simply have required the mileage book to be presented to the conduc- 
tor as formerly, and not to be exchanged'for a ticket. The double re- 
quirememt is  inexcusable. 

I t  is true, as argued before us by defendant's counsel, that i t  seems 
a, discrimination to permit those who can advanw $20 to purchase a 

154 



N. C.] SPRING TERM, 1912. 

mileage book at two cents per mile while those who cannot, or who do 
not wish to do so, are required to pay two and one-half cents. But the 
railroads themselves originated the system of mileage books upon the 
ground that it saved them the expense and inconvenience of selling so 
many tickets, when 1,000 miles could be sold at once. I t  is in denial of 
the very reason given for issuing mileage books heretofore that the de- 
fendant now requires that tickets shall be bought with mileage books. 
The whole trouble can be redressed by the railroads voluntarily, or un- 
der compulsion of a statute, selling transportation to all, whether with 
or without mileage books, at  two cents per m i l e t h e  rate which has been 
established and which is in force in so many other States and which ex- 
perience has proven to be most profitable. 

I n  view of the reason heretofore given for placing mileage books on 
sale, i t  would seem that the requirements now that these books should 
be exchanged for tickets puts a double expense upon the railroad, and it 
has been suggested that the reason therefor is the desire to discourage 
the public from buying the mileage books which the railroads agreed to 
issue provided the State, would raise the passenger fare to two and 
one-half cents. 

If the defendant had shown that in fact the plaintiff was not the 
holder of a mileage book, and that his ticket was obtained of the agent 
by misrepre~sentation, the defense would admit of consideration. But 
here i t  is not denied that the plaintiff owned a mileage book; had shown 
i f ;  to this same conductor on this same train on his way up that morning; 
that in exchange for mileage out of that book he had obtained this ticket 
from the defendant's agent; that the conductor, evidently doubting his 
right upon that state of facts to ditch the plaintiff, wired to 
headquarters, and the company, with knowledge of these facts, (193) 
ordered him put off. The ticket on its face recited the number 
of the mileage book; the company's record shows that the plaintiff 
had bought it, and the conductor had seen i t  in his hands that morning. 
Besides, the station agent who sold the ticket in exchange for the mile- 
age was accessible. 

Thus, with the money of the plaintiff for his passage in its treasury 
and with ample proof of the fact as shown by the ticket issued in ex- 
change for such mileage, the defendant put the plaintiff off its train 
without returning his tickelt or refunding the money which he had paid 
to the company for it and for which the ticket was a receipt. This con- 
duct was arbitrary, unreasonable, and unjust, and the defendant should 
be made to pay such damages as a jury should deem a fair compensa- 
tion for the humiliation and wrong i t  has thereby inflicted upon the 
plaintiff. 
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ALLEN, J., dissenting: The opinion of the Court, as announced by 
Mr. Justice Brozm, if carried to its legitimate conclusion, will permit 
common carriers to make contracts for mileage upon their own terms, 
and however unreasonable any stipulation may be, it will be binding 
because, as he says, i t  is a special contract based upon a consideration. 

I think the error consists in assuming that the parties to the contract 
&re upon equal terms, and in a matter of this importance that we ought 
not to go outside of the facts of this case, and prejudge questions nol 
before us. 

The question does not arise as to whether the General Assembly has 
the power to compel common carriers to issue mileage books because 
they are making such contracts, and I see no reason for suggesting 
that the power does not exist until the question is presented, nor for 
intimating that other; and perhaps more stringent, regularions may be 
adopted. 

I t  is admitted in this case that the plaintiff had a mileage book, which 
is  said in Harvey v. R. R., 153 N. C., 571, to constitute a contract of 
carriage, subject to certain restrictive stipulations for a wrongful 
breach of which the company may, under given conditions, expel the 

holder from its train. 
(194) The restrictive conditions, so fa r  as applicable to this case, 

are that a ticket shall be procured on the mileage book, and that 
when the ticket is presented to the conductor the mileage book shall 
accompany it. 

The first of these conditions was complied with, and the plaintiff 
was on the train of the defendant with a ticket which he had lawfully 
procured upon his mileage book. 

H e  did not present his mileage book to the conductor with his ticket, 
and was expelled from the train. 

The question is therefore, presented under the rule adopted in the 
Harvey case, as to whether the failure to present the mileage book with 
the ticket was a wrongful breach of the stipulation in the, contract, 
created by issuing the mileage book, which justified the expulsion of the 
plaintiff from the train under the conditions then existing. 

I think thelre is evidence that there was no wrongful breach of the 
stipulation, and if so, the jttdgm~nt of nonsuit should be set aside and a 
liew trial awarded. 

I assume that the conductor has the right to demand the mileage book. 
-,\-hen necessarj. to identify the holder, or for the purpose of seeing that 
rhe ticket presented corresponds with i t ;  but I deny that he has any 
right to make such demand for the annoyance of the passe~nger, or in 
crder that he may assert his authority. 
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I n  this case the plaintiff went from Charlotte to Ellenboro on th? 
morning of the day he was expelled, and presented to the conductor his 
ticket and mileage book; there was a controversy a t  the tiwe as to the 
right to see the book, the plaintiff telling the conductor to look at i t  
good, as he would not see i t  again, and also informing him that he 
would be back that nfternoon;'he was expelled on the return trip from 
Ellenboro by the same conductor who had compared the ticket and the 
mileage book on the morning of that day, and after he  had accepted thc 
ticket from the plaintiff, which he retained, and had been reminded of 
the conversation about the mileage book on the trip to Ellenboro. 

This, as i t  seems to me, furnishes some evidence that the demand to 
see the mileage book was not in good faith. 

Cited: Huff v. R. R., 171 N. C., 201. 

A. D. CHRI"STM0N V. POSTAL TELEGRAPH-CABLE COMPANY. 

(Filed 20 March, 1912.) 

1. Telegrams-Damages-Mental Anguish-Notice-Evidence. 
A telegraphic message asking the addressee to "send word to the 

sender's wife that  he will be home the next day" does not upon its face 
show that  the illness of the sender's wife will naturally and proximately 
result from the failure of the company to send it. 

2. Same-Verbal Notice. 
The sender, upon delivering a message to the agent of a telegraph 

company reading, "Send word to wife will be home tomorrow; am well," 
informed the agent that he did not send the message direct to his wife 
because her condition was such that he was afraid i t  would surprise and 
excite her: Held, sufficient to notify the company that  her condition 
was serious, if not critical; that she would suffer mental anguish if the 
message was not sent. 

3. Same-Instructions. 
A husband delivered to the defendant's agent a message asking the 

addressee to inform his wife that  he would be home the next day, which 
the defendant failed to transmit. The instructions of the court properly 
restricted evidence of the wife's consequent illness to the mental anguish 
suffered by the wife. 

4. Telegraph - Announcing Arrival -Evidence -Lost Letters - Collateral 
Matters. 

A husband, having written to his wife to expect him home on a certain 
day afterwards telegraphed that he would be home on the day following, 
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and the telegram was not transmitted by the defendant: Held, the letter 
was a collateral matter, and, if it were necessary to  produce it at the trial, 
evidence of its loss was sufficient which tended to show that the wife did 
not keep her husband's letters, and that the husband had made unavailing 
search for the letter where his wife kept her letters and papers. 

5. Telegraph-Collect Message-Principal and Agent-Application of Money 
-Negligence-Damages. 

A husband and wife sued for damages for mental anguish caused by the 
failure to send a mesqge the husband had addressed to her. The next 
day the wife sent a message to another person, charg??~ collect, inquiring 
as to where her husband was. The addressee of the last message in- 
structed the defendant's agent to apply the money paid for the first 
message to the charges on the second one: Held, the addressee of the 
second message was without authority to thus direct the application of 
the money; and further, as the negligence had theretofore occurred, re- 
covery was not barred by one payment of charges. 

(196) APPEAL from Peebles, J., a t  September Term, 1911, of JOHNS- 
TON. 

This action was brought to recover damages for the negligent failure 
to deliver a telegraphic message, addressed by the plaintiff, R. D. Christ- 
mon, to G. F. Pope, a t  Dunn, N. C., 13 January, 1909, as follows: 
"Send word to wife will be home to-morrow. Am well." The message 
was delivered to the defendant's operator a t  Wendell the afternoon of 
13 January, 1909, but was never sent by him to G. F. Pope. The opera- 
tor was informed by R. D. Christmon, a t  the time, he received the mes- 
sage for transmission and was paid the charges, when asked by the 
operator why it was addressed to G. F. Pope instead of his wife, that 
her condition was such that "he was afraid i t  would surprise and ex- 
cite her," though he  did not tell hm what was the matter with her. 
H e  testified that she was in  a delicate condition, though her general 
health was good. There is evidence that she was expecting her husband 
to return to Dunn by the train a t  4 o'clock a. m. on 13 January, and 
when he failed to come by that train i t  made her very nervous and 
mxious, thinking that something had happened to him. She became 
very ill and her health was impaired by the premature birth of her 
child, which lived only a few hours. She suffered very much. The 
court admitted this evidence only for the purpose of showing helr mental 
anguish, and carefully charged the jury in regard to it, instructing them 
not to consider i t  upon the question of damages, as follows: 

"In considering the fourth issue, upon the question of damages, you 
must exclude all evidence that the plaintiff was taken with a nervous 
chill, was confined to her bed and forced to seek the services of a physi- 
cian, or that a child was born to her prematurely and died." 
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There was other evidence from which the jury could infer that she 
suffered mental anguish as a result of the defendant's failure to 
send the message. The court, at  the request of the defendant, (197) 
gave this instruction to the jury: 

"The burden of proof is on the plaintiff to show, b ~ -  the greater weight 
of the evidence, that her husband informed the agent of the defendant at  
Wendell of the importance of the message; and if she has failed to thus 
prove that he did, the plaintiff can only recover nominal damages, and 
you will answer the fourth issue, 50 cents. I f  you should find, in  pass- 
ing upon the fourth issue, that the plaintiff is entitled to recover actual 
damages, i t  is only such as were reasonably in the contemplation of the 
parties a t  the time the message from Christmon to his wife was re- 
ceived by the defendant's authorized agent at  Wendell for transmission, 
and such as would directly and proximately result and reasonably bc 
anticipated from the alleged negligence of the defendant." 

The court refused to charge, at the request of defendant, that upon the 
~videncs  the feme plaintiff could only recover nominal damages. 

The jury returned the following verdict: 
1. Did the defendant receive for transniission the telegraphic me+ 

sage alleged in  the complaint, with the charges and fees paid thereon 
as alleged? Yes. 

2. Did the defendant negligently fail to deliver the telegraphic mes- 
sage aforesaid? Yes. 

3. Did the, plaintiff suffer mental anguish by reason of the negligent 
failure of defendant to deliver said message? Yes. 

4. What damages, if any, are the plaintiffs enttled to recover? 
$1,000. 

The defendant, having duly reserved its exceptions to the rulings of 
the court, appealed from the judgment upon the verdict. 

F. H. Brooks and Aycock & Winston for plaintif. 
R. C. Strong for defendant. 

WALKER, J., after stating the case: The plaintiff was not entitled to 
recover damages merely because his wife became ill, as the message 
was not of the character to indicate that a failure to send i t  would 
naturally and probably cause her illness. Such a result was not in  the 
contemplation of the parties, and the judge so charged the jury. 
But  in this case the defeudant was notified by the message, and (198) 
the information giren to its operator, that Mrs. Christmon was 
in a very nervous condition, so much so that her husband would not send 
the message directly to her, but addressed i t  to a friend, who was to 
"break the ne8ws to her" in such may, according to his jud,gment and in  
the exercise of prudence and caution, as mould prevent any harmful re- 
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sults. This information, with the message itself, was sufficient to 
notify the defendant that its contents would surprise and disappoint 
Mrs. Christmon, and almost the only inference to be drawn was that he 
had changed the date of his arrival at  Dunn, making i t  later than he had 
before intended and as she had understood from him it would be; Wh? 
should he send a telegram a t  all, not addressed to her, but to his friend, 
informing her that he would be at home the next day, if she would llot ex- 
pect him to come sooner? I f  he had not already set any earlier time for 
his arrival, and the time of his return to his home had been left indefi- 
nite, a simple message that he would be there the next day would not be 
calculated to alarm her at  all, but would have rather the contrary effect. 

The facts in our case show that the husband was anxious about the 
delicate condition of his wife and wished her to be informed of hie 
arrival the next day as soon as possible, for he used the telegraph in- 
stead of the niail. Why would she be alarmed by such a message, under 
ordinary circumstances, or if he had not told her he would be home 
sooner? I t  was some evidence for the jury to consider upon the ques- 
tion of damages arising from the mental anguish caused by its negli- 
gence, and perhaps is stronger than evidence held sufficient in some of 
the decided cases. Dayvis v. Telegraph Co., 139 N .  C., 79; Suttle I - .  

Telegraph Co., 148 N. C., 480. 
I n  the case last cited, after stating that there was evidence that 'the 

company was informed as to the nature of the message and could have 
inferred what the consequences of delay would more than likely be, we 
said: ('It (the company) cannot close its mind to the knowledge of 
facts which are apparent, and thus plead its own ignorance as an excuse. 
for its failure to deliver the message. I f  it carelessly disregarded the 

information it received, and its evident import, its fault in this 
(199) respect is not to be imputed to the plaintiff, so as to bar her 

right to damages. The operator was told by Mr. Suttle what his 
purpose was in sending the message and in asking for a prompt delivery 
that evening. I t  was to avoid the very thing that has occurred, and 
which every reasonable man, mindful of his obligation to others, should 
have known would occur. The delay of the company was clearly the 
proximate cause of the injury." And in Dayvis v. Telegraph. Co., 
supra, Justice Hoke said: "This message was sent to prevent anxiety 
in the plaintiff's mind, and but for the defendant's default it would have 
fulfilled its mission." This record, in one respect, presents a stronger 
case for the plaintiff than did the facts in the cases cited, as here the 
feme plaintiff's delicate physical condition must be considered, and her 
great susceptibility to mental disturbance or mental anguish. 

The court would not permit the jury to award damages merely because 
the feme plaintiff was made ill. This was carefully excluded by the 
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. BANK v. INSURANOE Co. 
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judge. I t  mas relevant to prove that her condition was serious, if not 
critical, in  order that the jury might infer therefrom that she suffered 
mental anguish, so that the defendant's prayer for instructions was 
fully allswered in this respect. 

There mas suficient evidence of the loss of Christmon's letter to his 
wife, stating that he would be at  home on the afternoon of 13 January, 
if i t  was necessary to produce the letter, it being a collateral matter. 
X. ?;. Berguson, 107 N. C., 841; S. v. Credle, 91 N .  C., 640; S. v. Surles, 
117 N. C., 721; Whi tehurs t  v.  Padget t ,  157 N .  C., 424. Mrs. Christmon 
testified that she did not preserTe her husband's letters, and he stated 
that he had searched for it in every place ~ i ~ h e r e  his wife kept her letters 
and papers, and could not find it. 

At the request of Mrs. Christmon, T. V. Smith sent a telegram to 
R. B. Whitley at  Wendell, N. C., requesting Christmon "to come home 
at once," as his wife was very sick. The charges for this message were 
not prepaid, and Whitley told the operator at Wendell to apply the 
money paid by Christmon for the other message to the payment of the 
charges on the message to him, and the court was requested to 
charge that, if they found these to be the facts, Mrs. Christmon (200) 
had waived her right to recover damages for any negligence in 
not sending and delivering the message from her husband. But this 
does not follow. Whitley had no authority to direct such an application 
of the money, and, besides, the negligence had already occurred when he 
gave the order. 

No error. 

Ci ted:  Alexander v. Tel .  Co., 158 N.  C., 478; Penn c. T e l .  Co., post, 1 101. 

GREENSBORO NATIONAL BANK v. CAROLINA MUTUAL LIFE 
INSURANCE COMPSNY ET AL. 

I (Filed 1 0  April, 1912.) 

1. Vendor and Vendee-Conditional Assumption of DebtContracts, Written 
-Notice-Accounting. 

In an action by a bank upon notes of an insurance corporation which 
had sold all of its assets to another insurance corporation, alleging the 
vendee corporation had assumed the debts of its vendor, it appeared that 
the contract of sale was in writing, introduced in evidence, and that it 
provided, among other things, that the selling%orporation was t o  be paid 
a certain per cent of the premium receipts which was to be applied 
to the notes in suit. The representatives of the contracting parties had 
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carried the contract to the president of plaintiff bank; Held, the liability 
of the vendee corporation depended upon the written instrument, of which 
the plaintiff had notice, and, thereunder, the vendee did not uncondition- 
ally assume the obligation upon the notes; and, further, that  upon proper 
amendment to the pleadings the plaintiff would be entitled to a n  account- 
ing against the vendee for such sums as i t  had collected under the terms 
of the contract, and have the same applied to the payment of the notes. 

2. Same-Par01 Evidence. 
When a vendee corporation is sued for the debts of its vendor under a 

written contract of which the plaintiff had notice, testimony of a witness 
that the vendee assumed the liability unconditionally will not be admis- 
sible to vary the terms of the written contract, especially when he modifies 
his testimony on cross-examination by saying that he knew there was a 
written contract which he had not seen, and was not present when it  was 
executed. 

(201) APPEAL from Cooke, J., at January Term, 1912, of GUILRORD. 
Action commenced before a justice of the peace and brought 

by appeal to the Superior Court. 
The action was brought by the plaintiff to recover judgment upon two 

aotes of the Mutual Registry Life Insurance Company of the denomina- 
tjons of $185 and $65, which notes were indorsed by the codefendants. 
There was a verdict and judgment against the Carolina Mutual Insur- 
ance Company only, for the sum of $165, with interest from 28 October, 
1907. The said defendant appealed. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE BROWN. 

No counsel for the plaintiff. 
G. N .  Patton for the defendant. 

BROWN, J. The plaintiff introduced testimony tending to prove that 
some time in 1907 the Mutual Registry Life Insurance Company, a 
corporation, sold its entire business to the defendant, the Carolina In- 
surance Company; that a t  the time the defendant company took over 
the business of the Mutual the plaintiff held two notes of the Mutual 
Registry Life Insurance Company in  the sums of $185 and $65. 

It is contended by the plaintiff that as a part of the transaction be- 
tween the two companies the defendant company assumed the payment 
of these notes. An inspection of the record discloses that all of the evi- 
dence introduced for the plaintiff, as well as the defendant, establishes 
that the contract between the two companies was wholly i n  writing and 
dated 26 March, 1908, and was put in  evdence by the defendant. 

I t  is true that.Waddy, a witness for the plaintiff, upon examination in 
chief, said that the defendant company assumed the liabilities of the 
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Mutual and agreed to pay the notes in  question. But upon cross-exami- 
nation the witness materially qualifies his testimony in chief, admits 
that the contract between the two companies was in writing, and states 
that he was not present when any contract between the two companies 
was made. H e  states that he did not see the written contract, but un- 
derstood that there was one. Upon being questioned by the court 
as to how he knew that the defendant assumed the debts, the wit- (202) 
ness does not undertake to say, but states that he was not present 
when the contract was signed. 

The witness Ellington, president of the plaintiff l)anlc, states that 
Waddy, Newby, and others, repremsenting the defendant company, came 
to the bank and said that the manager of the defendant was there and 
that he was to take over their assets and liabilities. 

I t  also appears from the testimony of Ellington upon cross-cxainina- 
tion that they came in the bank with this paper with them, evidently 
the contract of 26 March, entered into between the two companies, thus 
fixing Ellington, the president of the plaintiff bank, with notice that thr 
contract between the two companies was in  writing. 

The contract between the two companies does not purport to be uncon- 
ditional assunlption of the debts of the Mutual Company, but, on the 
contrary, i t  provides for only partial payment, in these words: "and the 
eaid Carolina Mutual agrees to allow said Mutual Registry Life Insur- 
ance Company 25 per cent of the gross earnings derived from policy- 
holders as premium on sanze, and that the said 25 per cent be applied on 
the two notes made and indorsed by the said Mutual Registry Life In-  
surance Company to the Greensboro National Bank of the city of 
Greensboro, each month, and that said sum be paid direct to said bank, 
and that a written report, showing such gross earnings, be sent to the 
lwoper officer of said Mutual Registry Life, Insurance Company, and 
that said Carolina Mutual agrees that such 25 per cent be continued for 
:I period of twelve (12) months; and i t  is further agreed that all policy- 
l~olders of said Mutual Registry Life Insurance Company be fully rein- 
stated from the date hereof and such amount arising therefrom as 
premiums be also applield as is herein stated.'' 

I t  is further contended that Powell, the manager of the defendant 
company, stated "that he would assume the liabilities, and that Powell 
conducted negotiations for the Carolina Mutual Life Insurance Com- 
pany," 

I t  may be that Powell personally undertook to assume these (203) 
 articular liabilities of the Mutual Company, himself; but there 
i s  not a shred of evidence that he had any authority to assume them on 
behalf of his company. 
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The contract between the two companies, as me hare already shown, 
was in writing, and the rights and liabilities of the two insurance com- 
panies under i t   e ere already well defined, and there is nothing to shom 
that Powell was authorized in any way to change them. I f  Powell had 
any such authority, the burden of proof would be upon the plaintiff to 
shom it. 31 Cyc., page 1644, and cases cited. 

While the plaintiff is not entitled to recorer upon the notes sued on, 
upon the ground that they have been unconditionally assumed by the de- 
fendant, by proper an~endment to the pleadings the plaintiff may call 
upon the defendant to account for such sums as it has collected under 
the contract, and have the same applied to the payment of the notes. 

IYTew trial. 

(Filed 20 March, 1912.) 

1. Wills-Cayeat-Declarations-Witness-Interest - Interpretation of Stat- 
ntes. 

I n  proceedings to caveat a will, an heir a t  law who would receive more 
as  a beneficiary under the will if i t  is not set aside may testify to declara- 
tions made by the testator after its execution which are  competent to 
show that  it  was obtained by fraud and undue influence; and such testi- 
mony, being against the interests of the witness, is not prohibited by 
Revisal, sec. 1631. 

2. Same-Extent of hiterests-Courts. 
When i t  appears that a witness, in  proceedings to caveat a will, has testi- 

fied against his own interest as to declarations made by the deceased 
after he had executed the paper which is contested, i t  is unnecessary 
for the court to inquire into the extent of his interest, upoh the question 
of the admissibility of his evidence. 

3. Wills-Caveat-Frand-Undue Influence-Eridence. 
Evidence that the testator was, a t  the time of making his will, an old 

and feeble man, living with his helpless wife a t  the home of his son-in- 
law, in whose favor the will was made, v a s  held, under the circumstances 
of this case, sufficient to be submitted to the jury upon the question of 
mental capacity, undue influence, and fraud. Linebarger v. Linebarger, 
143 N. C., 229, cited and distinguished. 

4. Wills--Caveat-Fraud-LTnd11e Inflnence-Issues. 
In  proceedings to caveat a will, upon the ground of mental incapacity 

and fraud or undue influence, an issue as  to whether the paper-writing 
was the last will and testament of the deceased is sufficient, and a 
separate issue as  to the fraud, undue influence, or mental incapacity is npt 
necessary. 
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APPEA~, from Peebles, J., at November Term, 1911, of HARKETT. (204) 
This is a caveat filed to the mill of J. 31. Fowler, and was before 

the Court in a former appeal, 156 N. C., 340. The real question in the 
case is whether the execution of the will mas procured by frattd or undue 
influence. The court submitted two issues, which with the alismerj 
thereto, are as follo~vs : 

1. I s  the paper-writing here offered, and every part thereof, the last 
will and testament of James M. Fo~vler, deceased? Answer: Yes. 

2. I f  the paper-writing was the last will and testament of J. M. Fow- 
ler, was i t  obtained by undue influence or fraud? Ansxer : S o .  

Upon the verdict for the propounders, the court entered a judgment 
establishing the will. The caveators excepted and appealed, and assign 
the following errors : 

1. That his Honor erred in submitting the second issue of record, a3 
appears in caveators' first exception. 

2. That his Honor erred in excluding from the evidence the testimony 
of Rena Jackson, as offered by the caveators, as set forth in caveators' 
second exception. 

3. That his Honor erred in charging the jury that there was'no evi- 
dence of undue influence or fraud, and in  his charge on the second issue, 
as set forth in careators' third exception. 

The other assigninents were merely fornial. 
Upon the question whether there mas ally evidence of undue (205) 

influeke, we make these extracts from the testimony: 
Will Smith, a witness for caveators, testified: "I saw testator several 

times before he died, the last of February, 1910. H e  told me that he 
had something to tell me, and said that he had made his will and willed 
to all his children an equal share, and to his grandchildren one-half 
share. H e  told me that he was perfectly satisfied with his will. Later 
1 saw him again, and he told ma that he had niade his will and war 
perfectly satisfied, as he had made it as his heart desired, but that he 
was being aggravated mighty bad over i t ;  that some of them mere nor: 
satisfied, and said that some of then1 \{-anted all of his property and let 
the rest get nothing. I went up there again on Sunday morning, about 
ten days before he died. H e  said: 'I have something to tell you, if I 
can get a chance. You know I made my last will, and made it to my 
heart's desire. I have been aggravated and provoked to do what I didn't 
\!,ant to do. I am sorry, but I can't help it now; I have changed my 
will, but not as I desired. I was forced to do i t ;  I can't help i t  now.' 
He burst out crying, and said he had to do it or be thrown in the road. 
He  was living in Mr. J .  P. Jackson's house. H e  said: 'You know who 
paid for the building of this house and who paid for the work and labor 
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on this house. I t  is hard to be threatened to be thrown into the road; 
that has caused me to do what I have done.' I was there on Monday 
night, and he died Tuesday.') 

Edna Fowler, a witness for the caveators, testified: "I know the day 
that Mr. Fowler made his first  ill. I was down there. H e  told me 
he had willed all of his children an equal share and his grandchildren 
one-half share each. He  said: 'I have done as well as I could and tc, 
my heart's desire.' About two weeks after that, I went to see him. He  
was crying. He  told me that he bought that mantelpielee and paid for 
it, and bought his pump and paid for i t  out of his own pocket, a i ~ d  
said: 'I paid for the sawing of the lumber in  this house. I paid for 
every day's work on i t  out of my own money. It is pretty hard, don't 
you think, for me to do that much for one of my children and for him 

to threaten to throw me out in  the road, and my wife in the con- 
(206) dition she is in?'  His wife was in a perfectly helpless condition. 

Two or three days after that I was down there again. He was 
crying, griering very bad, and said he was feeling very bad. H e  said: 
'Xy troubles are more than my afflictions.' I asked him what he was 
troubled about. H e  replied: 'If J. P. Jackson and Forest Barnes 
don't quit harassing and tormenting me about my will I shall lay i t  in 
the fire and burn it up, and what is left after my death can be di- 
vided by law.' " 

The caveators introduced a witness, Rena Jackson, a granddaughtel* 
of the testator, who testified to declarations of the testator which were 
made after the execution of the paper, tending to show that it had been 
procured by undue influence. This witness was a devisee under the will 
io which the caveat was filed, and i t  is admitted that she will r ece i~e  
less as an heir, if the will is set aside, than she would if i t  is sustained. 
I t  also appears that the testator had made a prior will, and if the 
caveators succeed in this case that will would be unrevoked if i t  had not 
been canceled. We infer from the admission and the facts stated in the 
ease that i t  was canceled or destroyed. I t  does not appear that she was 
a beneficiary under that will. The court excluded the testimony of 
Rena Jackson and charged the jury that there was no evidence of un- 
due influence, and that they should answer the second issue "NO." The 
caveators excepted and appealed. 

R. L. Godwin, E. F.  Y o u n g  and iV. A. Townsend for caveators, 
Douylass & Lyon and J .  C. Clifford contm. 

WALKER, J. The ruling of the court by which the testimony of Rena 
Jackson was excluded was erroneous. Her interests will be adversely 
affected by the result of this proceeding if the will is set aside. She 
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testified against her own interest, and in I n  re Worth's Will, 129 N. C., 
223, i t  was held that by reason thereof she is not disqualified by Revisal, 
sec. 163 (Code, sec. 590), to testify, as the prohibition of the statute only 
extends to those cases in which the witness testifies in her own behalf or 
interest, which clause was not in the original section 343 of the Code of 
Civil Procedure, but is in The Code, see. 590, and Revisal, sec. 
1631. The case, therefore, in this respect, is not governed by (207) 
Linebarger v. Linebasye?, 143 N.  C., 229, and Hathaway 21. Hath- 
away, 91 N. C., 139. I11 those cases it was held that it was incompetent 
to prove by an interested party, under Code, sec. 590 (Revisal, see. 1631)) 
declarations of the testator made after the execution of the paper, for 
the purpose of showing that it was obtained by fraud or undue influence. 
I t  was not decided whether evidence from a competent witness would be 
admissible to show such declarations, though it was held in the Line- 
bu~ger case that prior or contemporaneous declarations, proven by such 
a witness, would be admissible. But such declarations-that is, those 
subsequent to the execution of the will-were held to be competent in 
Howell v. Barden, 14 N.  C., 442, in  able and exhaustive opinions by 
Chief Justice Hendvson and Judge Rufin, and the decision was ap- 
proved in Simms .I.. Simms, 27 N. C., 684. I n  the last, Chief Justice 
Rufin said: "It niust) of necessity, in every case be inquired whether the 
paper be the will of the party deceased; ~vhether he had capacity to 
make a will, and meant to dispose of his estate by the particular script 
propounded. Such is the law even as to attested wills; for it is compe- 
tent to show, by subsequent dielarations of the supposed testator, that 
he never assented to the instrunlent as his will, but that i t  was obtained 
by duress or fraud." The Howell case holds i t  to be competent to show, 
by subsequent declarations of the testator, that he did not have a dis- 
posing mind or a free will, as that the will mas obtained by "fraud, 
duress, or undue influencev-in other words, that his free agency was 
destroyed. When the witness, by whom it is proposed to prove the 
declarations, has an adverse interest to be subserved, it is not material 
to inquire as to the extent of that interest. Campbell v. Everhart, 139 
7%. C., 503. But Rena Jackson testified against her o m  interest, accord- 
ing to the admission. d witness, though interested, may testify as to the 
state of the testator's mind, his sanity, or even his mental capacity or 
condition, and may prove his acts and declarations for the purpose of 
showing the basis of his opinion in regard thereto. This was expressly 
held in McLeary v. Norment, 84 N. C., 235. 

We think the court erred in charging the jury that there was no 
evidence of undue influence, even if Rena Jackson's testimony 
is excluded. There m s  evidence that the testator mas 74 years (208) 
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old and was sick and very feeble; that those in  whose favor he made 
the second will were the only persons present when the will was 
executed, except the witnesses. His  wife was in a perfectly helpless con- 
dition. There was much evidence to show undue influence besides that 
contained in  the extracts we have made from the case; but what there 
appears is sufficient, if accepted as true, to show his depressed mental 
condition, and that he was under some dominating influence, from which 
he could not rid himself. J .  P. Jackson and Forest Barnes were his 
sons-in-law, and he was living with Jackson, and there is evidence tend- 
ing to show that he was under his controlling influence and unable to 
resist it. Jackson was heard by one of the witnesses to say to him : "Mr. 
Fowler, if I were in your place, I would make my will over again; it is 
not like i t  ought to be; I would make another and tear that up." I t  is, 
at  least, probable that this old and feeble man was referring to Jackson's 
power over him and his own helplessness and abject subn~ission to his 
will and dictation, in what he said to the witnesses Wiil Smith and Edna 
Fowler, and other witnesses who testified to the same effect. H e  said to 
the witness David Gregory: "I am mighty bad off. I have done some- 
thing that has hurt me to the heart. I made my will and was forced to 
make another, and it is wrong." This was during the week before he 
died. We cannot resist the conclusion that there was sufficient evidence 
for the jury to consider, upon the question of the testator's mental ca- 
pacity, and also of undue influence, which subjected him as a helpless 
and unresisting rictinl to the overmastering will of another. Linebarrger 
v. Lineburger, supru, and Lee v. Williumi,  111 N. C., 200, relied on by 
the learned judge, are not authorities against our conclusion. There was 
no such evidence in those cases as we have in this. The facts disclosed 
by this record, if found by the jury, are clearly sufficient to establish 
that an undue, and therefore fraudulent, influence was exercised over 
this man, enfeebled by old age and bad health, and without the aid of 

those who could give him disinterested counsel and advice. Amis 
(209) v. SatterfieZd, 40 N.  C., 173; McRae v. Malloy, 93 N .  C., 154. 

The relation between these parties, of control on the one hand 
and dependence on the other, made the task of overcoming and destroy- 
ing his volition and free agency an easy one. The evidence was fit to 
be submitted to the jury. Using'the language of Judge Henderson in  
Howell v. Burden, supra: "l t  is not for me to say how much such evi- 
dence ought to weigh, having, as I have elsewhere observed, no weights 
and measures for my own mind. I t  must, under the circumstances of 
each case, be left to the judgment and discretion of the jury, as rational 
men; if they believe it, they will give i t  effect; if they do not believe it, 
of course they will pay no attention to it." 
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I t  was not necessary to submit the second issue, as the questions of 
mental capacity and fraud or  undue influence can be tried and deter- 
mined under the usual issue in such cases, that is, the first issue in this 
case. 

There was error in the ruling and charge of the court. 
New trial. 

Ci ted:  In re Patrick,  162 N .  C., 520; 17% r e  Parker, 165 N. C., 132. 

D. A. BURWELL v. A. A. CHAPMAN ET AL. 

(Filed 17 April, 1912.) 

1. Deeds and Conveyances-Registration-Notice. 
Actual notice of a prior conveyance of land, however full, cannot supply 

the notice of registration required by the statute, or-affect the validity 
of a deed subsequently taken, but prior in  time of registration. 

2. Standing Timber-Deeds and Conveyances-Requisites. 
Valid conveyances of the title to staanding timber must be sufficient in  

form to pass realty, and are  governed by all the laws relative to the 
transfer of title to land. 

3. Deeds andaConveyances-Registration-Possession-Notice. 
Purchasers for value of lands sufficient in  form and properly registered 

a re  not affected with notice by possession of those claiming under a prior 
deed, either invalid in form or not registered a t  the time of the other 
conveyance. 

4. Deeds and Conveyances-Standing Timber-Waste-Consideration-Re- 
conveyance-Registration-Notice-Equity. 

A reconveyance of the same standing timber between the same parties 
expressing a consideration of $1 and a release of the grantor "from all 
claims for damages on account of waste" which had been committed in 
violation of the restrictions of the first deed, is for a valuable considera- 
tion, and the grantees therein do not take subject to any equities of 
purchasers under a prior acquired and subsequently registered deed, 
given by their grantor. 

JUSTICES HOKE and ALLEN did not sit. 

APPEAL from 0. H. Allen, J., at Bovember Term, 1911, of (210) 
GRANVILLE. 

At the conclusion of the evidence his Honor sustained a motion to 
nonsuit. The plaintiff excepted and appealed. The facts are sufficiently 
stated in the opinion of the Court. 
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D. G. Brummitt and T.  T. Hicks for the plaintiff. 
T. Lanier and Graham & Dewin for the defendant. 

BROWN, J. Civil action brought to restrain the defendants from in- 
terfering with the plaintiff in cutting and removing timber from certain 
lands, and to declare the plaintiff to be the owner of the timber rights 
on said lands. The defendants denied the title of the plaintiff to the 
timber in question. The plaintiff presented several contentions upon 
which he based his right to cut the timber in question, but in the view 
we take of the case it is necessary to consider only one. 

The timber lands in controversy belonged to the defendants, who con- 
veyed all of the timber of whatever kind and description growing and 
standing on the said lands, subject to certain restrictions, to H.  C. Wolfe 
of Pennsylvania. The said conveyance is dated 28 June, 1906, and was 
duly registered on 29 September, 1906, and fully describes the land 
upon which the said timber was growing. 

I t  is claimed that Wolfe purchased the timber for himself and others, 
and that he and his associates contracted to form a corporation to whom 

this timber was to be conveyed, and by which i t  was to be manu- 
(211) factured. I t  appears that the company was incorporated and 

stock taken as agreed by the incorporators. Wolfe was elected 
manager of t b  corporation. H e  continued to be such until July, 1909, 
when he resigned. During that time a large part of the timber was 
taken from the land and sold. On 1 6  January, 1909, this company, 
by its manager, Wolfe, conveyed certain of the timber to the plaintiff, 
which the plaintiff proceeded to cut and remove under his contract, 
which conveyance was not registered until 1 May, 1911. 

On 25 January, 1911, the said Wolfe reconveyed to the defendants 
all of the standing timber and timber rights on the said land, specifically 
describing the land as being fully described in a deed from the defend- 
ants to H. C. Wolfe, recorded in Book 60, page 384, in the office of 
Register of Deeds of Granville County. This deed was registered on 26 
January, 1911. 

1. The conveyance, or timber contract, whatever it may be called, 
under which the plaintiff claims the timber in  controversy was not 
registered until May, 1911, a t  which time the deed from Wolfe, con- 
veying all of the property he had purchased from them, had been duly 
executed and recorded, to wit, on 26 January, 1911. 

The plaintiff contends that the defendants had notice of the existence 
of the said timber contract made with the plaintiff, and that when they 
took the reconveyance from Wolfe they took subject to the plaintiff's 
rights. 
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I t  is not necessary to discuss the fact as to whether there is any evi- 
dence as to actual notice to the defendant, for no notice of the character 
claimed by the plaintiff, however full, can supply the notice by registra- 
tion required by the statute. 

This Court has held in several cases that standing trees are a part 
of the realty, and conveyances of title thereto must be sufficient in form 
to convey realty, and that such conveyances are governed by all the laws 
relating to the transfer of title to land itself. Hawkins v. Lumber CO., 
139 N. C., 161. 

Applying this principle, it has been held that purchasers for value 
under a deed sufficient in form and properly registered are not affected 
with notice by possession under a prior deed, either invalid or not reg- 
istered at the time of the other conveyance. Tremaine v. Wil-  
liams, 144 N.  C., 114; Collins v. Davis, 132 N.  C., 106; Blalock (212) 
v. Btrain, 122 N.  C., 283; Patterson v. Mills, 121 N.  C., 267. 

2. But it is contended by the plaintiffs that these defendants taking 
under the deed from Wolfe dated 25 January, 1911, are not purchasers 
for value, and take subject to the equities of the plaintiff. We find no 
evidence to support this theory. On the contrary, the recited considera- 
tion of the deed from Wolfe to the defendants is the sum of $1 "and in 
consideration of the parties of the second part releasing the party of the 
first part (Wolfe) and the Stovall Lumber Company from all claims for 
damage on account of waste." 

I t  was contended by the defendants that Wolfe had caused the said 
timber lands to be denuded of timber in violation of the terms and re- 
strictions contained in the deed of 28 June, 1906, executed by the defend- 
ants to Wolfe. This release upon the part of the defendants was un- 
doubtedly a release of a valuable right and formed a vaIuabIe considera- 
tion as a basis for the reconveyance by Wolfe to them. 

3. I t  is further contended that the reconveyance from Wolfe to the 
defendants conveyed only such standing timber rights in the land as he, 
Wolfe, then had, and that having parted with them to the plaintiff, he 
had nothing to convey to the defendants. As we read the reconveyance, 
Wolfe reconoeyed to the defendants all of the standing timber rights of 
all kinds which the defendants had previously conveyed to Wolfe on 
2,070 acres of land, particularly described by metes and bounds in the 
deed from Wolfe to the defendants. 

Upon a review of the record, the judgment of the Superior Court is 
Affirmed. 

JUSTICES HOKE and ALLEN took no part in the decision of this case. 

Cited: King v. McRackam, 168 N.  C., 624; Lynch v. Johnson, 170 
N. C., 111. 
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(Filed 27 March, 1912.)  

1. Tax Sale-Listing Lands-Tax Deeds-Interpretation of Statutes. 
Lands may be sold for taxes and a valid deed made therefor only when 

the lands are  listed according to the requirements of the statute. 

2. Same-By Whom Listed-Penalties. 
I n  1908 the statutory requirements for listing lands for taxes were that 

the owners or their agents should do so under oath in  a certain specified 
manner (Revisal, secs. 5217, 5222, 5227, and 5 2 1 8 ) ;  and upon the failure 
of the owner to list his lands a t  the appointed time, the chairman of the 
county con~missioners should do so, in  the name of the owner, giving 
valuation and description thereof, and charging double taxes; and with 
provision that if the lands have escaped taxation, the taxes shall be col- 
lected for previous years, by adding to the simple taxes of the current 
year all taxes due for preceding tax years, with 25 per cent interest there- 
on; and these provisions must be observed. 

3. Tax Sales-Tax Deeds-Perfecting Deed-Listing by Stranger-Principal 
and Agent. 

The statutory provision for perfecting, in the sheriff's deed, an indefinite 
description of lands listed for taxes, applies only when there has been a 
listing by the owner or some other person designated by the statute, and 

, not where it  is done officiously by a stranger. 

4. Tax Sales-Tax Deeds-Principal and Agent-List-taker-Interpretation 
of Statutes. 

A list-taker of property has no statutory authority to list taxes for the 
owner of lands, unless i t  appears that such authority has been given 
him by the owner, and if the lands have been sold for taxes upon such a 
listing by the list-taker, the sheriff's deed under a sale for taxes is void. 
The failure of the owner to list is governed by other p?ovisions of the 
statute, which do not provide for a forfeiture of the lands, but prescribe 
a penalty for failure to list them. 

5. Same-Purchaser-Occupants-Possession-Notice. 
The purchaser a t  the sale of lands for taxes is required to serve written 

notice of his purchase and of the date when the time of redemption will 
expire "on every person in actual possession or occupancy of the land," 
and also "upon every person having a mortgage or deed of trust thereon, 
recorded in the county, if by diligent inquiry he can be found," requiring 
notice by publication if actual service cannot be had. Hence, where 
notice by publication is attempted, and direct notice may readily have 
been given, or where there is a registered deed of trust and various oc- 
cupants of several tracts of the land, all of whom may readily have been 
served with direct notice, and were not, the purchaser of the lands is not 
entitled to a deed therefor from the sheriff, though proper notice may have 
been given to one or more of those in  actual possession for the owner. 
Revl'sal, sec. 2903. 
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6. Tax Sales-Tax Deeds-Principal and A g e n t N o t i c e  to Occupants-Pur- 
chaser. 

The failure of the purchaser of lands sold for taxes to give the notice 
required by Revisal, sec. 2903, is a fatal defect which will invalidate his 
deed from the sheriff, for without proper notice the purchaser is not en- 
titled to his deed. 

7. Same-Prima Facie Evidence-Interpretation of Statutes. 
Before a purchaser of lands sold for taxes is entitled to his deed from 

the sheriff, he must make affidavit that he has complied with the require- 
ment of notice (Revisal, sec. 2 9 0 3 ) ,  setting forth therein particularly the 
facts showing such compliance, which must be delivered to the sheriff, 
before he executes the deed, and filed by him with the register of deeds 
for registration. I t  then becomes prima facie evidence that the notice 
has been given. Revisal, 2904. 

8. Same-Evidence-Presumptions. 
The statutory notice required to be given by a purchaser of lands a t  

a sale for taxes (Revisal, sec. 2903)  is a condition precedent to the execu- 
tion of a valid deed, and the purchaser must show that i t  has been given, 
there being no presumption of that fact from a recital in  the sheriff's 
deed. 

9. Tax Sales-Tax Deeds-Evidence-Presumptions-Rebuttal. 
The sheriff's deed to lands sold for taxes is presumptive evidence that 

the lands have been listed, which may be sebutted by the evidence. The 
presumption is rebutted in this case by the admitted facts. 

10. Tax Sales-Tax Deeds-Title-Burden of Proof. 
A person who questions the title conveyed by a sheriff's deed, under a 

tax sale, must first show that he had title to the property a t  the time of the 
sale; and the evidence is held sufficient in this case under the deeds 
introduced by plaintiff in his chain of title, and the other circumstances 
in  evidence. 

11, Tax Sales - Tax Deeds -Payment by Purchaser - Reimbursements - 
Practice-Tender-Appeal and Error-Costs. 

I t  appearing that  the defendant had paid certain taxes on lands which 
he had assumed to hold under an invalid tax deed, it  is Held, that  he 
should be reimbursed that amount of taxes and interest by the plaintiff, 
as  he has relieved the land of a charge which otherwise would have rested 
upon i t ;  and it  is ordered that  plaintiff pay this amount to defendant or ' 

deposit i t  in court for his benefit, and that  the cost of appeal be taxed 
against the defendant, who had refused the tender thereof. 

APPEAL by defendants from Cline, J., at March Term, 1911, (215) 
of GRAHAAI. 

J.  H. X e r r i m o n ,  Xterens d Anderson,  J .  H.  Tucker, and A d a m s  & 
A d a m s  for p la in t i f .  

J .  D. ~Uzcrphy and Xen.icF; R. Barnad for defendant.  
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WALKER, J. This action was brought, under Revisal, see. 1589, to 
determine the title to a certain tract of land, of which the plaintiff 
claims to be the owner, and which defendant claims under a tax deed 
executed by the sheriff to him in  1910. The action was tried by the 
judge upon a case agreed, which is quite lengthy, and for that reason 
we will not set i t  out in  full, but instead, refer to the material facts in  
the course of this opinion. The case involves the validity of the tax 
deed, which plaintiff attacks upon sereral grounds, which we will con- 
sider in their order. 

First. The land, we will assume for the present, belonged to C. H. 
Rexford, and he claimed it, in part at  least, under a deed from A. C. 
Avery and others to J. S. Bailey and a deed from J. S. Bailey to himself, 
which describe the land by metes and bounds as containing 13,625 acres, 
with the exception of several tracts therein particularly described, the 
number of acres in which is not stated. On 26 September, 1906, C. H. 
Rexford executed a deed in trust on part of the land to J. E. Rankin, to 
secure a debt fo $20,000 due to J. S. Bailey. I n  November, 1906, C. H. 
Rexford contracted with J. W. Kitchin to sell to him all of the said 
land, and this contract was assigned by Kitchin to a corporation known 
as the Kitchin Lumber Company. The deeds, the contract of sale, and 

the assignment were duly registered in Graham County at  and 
(236) before the time of the transactions hereinafter set forth. C. H. 

Rexford did not list the land for taxation in 1907, but the tax lis- 
ter for Yellow Creek Township listed 6,587 acres of land in the name of 
J. W. Kitchin by him as agent, but without any authority so to do, as far  
as appears, and the number of acres was reduced on application of the tax 
lister, but without the knowledge or authority of Kitchin, to 4,352, that 
having been stated by him to be the correct number of acres by actual 
survey. The taxes for 1907-'8 were paid by the son of Rexford with 
the latter's check. I t  is said in the case that the land was not listed in  
June, 1908, by any one, but the list-taker merely copied the entry from 
the former tax book, and thus listed the same number of acres in  the 
name of Kitchin for that year. I t  does not appear that he had any 
authority to do so. So it is the fact, as stated in  the complaint, that 
C. H. Rexford did not list the land, nor did Kitchin; and the question, 
therefore, is whether what was done by the list-taker in 1908 was a com- 
pliance with the statute. We do not think i t  was. There were two 
ways a t  that time for listing land for taxes. Revisal, secs. 5217, 5222, 
and 5227, provides that the owner, in person, shall list his property under 
oath, setting forth in detail how it shall be done, and section 5218 pro- 
vides that certain persons may appoint agents to list for them. Section 
5233 provides that if the owner fails to list at  the appointed time, the 
chairman of the board of commissioners shall list the same, in the name 
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of the owner, by inserting in the tax list the description and valuation 
of all property not listed by him, and shall charge him with a double 
tax, and section 5232 provides for the collection of taxes on land which 
has escaped taxation for previous years, by adding to the simple taxes 
of the current year.al1 taxes.dne for preceding tax years, with 25 per 
cent interest thereon. There is no provision in the law for the listing 
of land by a township tax-lister, or in any other way than the one 
prescribed. I t  cannot be disputed that under the statute authorizing the 
sale of land for taxes i t  is necessary to show that the land has been listed 
for taxes. That is made by the law the first step in the process of as- 
sessment. I t  is the fundamental fact upon which the whole structure of 
taxation, in its various stages, must rest, and this listing must 
be done in the manner prescribed by the statute. I f  any argq- (217) 
ment were required to demonstrate this proposition, it is to be 
found in the provisions of the statute itself. I f  the owner or any other 
person or officer authorized to list the property should give a mistaken 
description of the same, the statute provides that the irregularity may 
be cured, or in certain cases disregarded, if the description is sufficiently 
'definite "for any interested person to determine what property is meant 
or intended by the description," in which case the defective description 
may he perfected in the sheriff's deed. But this provision applies on17 
when there has been a listing by the owner or some other person desig- 
nated by the statute, and not where it is done officiously by a stranger. 
The Legislature has never provided that a person without authority in 
law or in  fact may enter on the lists an indefinitely described number of 
acres in a tormship containing many thousand acres, not in the name 
of the owner, but of some one else, and thereby confer authority to sell 
lands thus listed, and by the sheriff's deed pass the title to the lands of 
another person whose nanie'does not appear in the list, and whose lands 
are not described therein, and who has never authorized the listing of 
his land by another, and whose land has not been listed by the chairman 
of the county coniniissioners, as required by lam in case of the owner's 
default. Such a description of land as we have in this case is too vague 
to give to any one notice of the land assessed for taxation; i t  is no de- 
scription at all, as it could be applied to any land in  the township. 
Holnxes v. Xclzool District, 11 Ore., 332, 287. The law penalizes a tax- 
payer for not listing his land, by doubling his tax, but not by divesting 
his title. I f  he lists his land, or it is done by the proper officer, and then 
he fails to pay his taxes, he may lose the title in the manner prescribed 
by the statute. H e  does not forfeit it by not listing, bnt by not paying. 
There was no listing in this case, because authority is nowhere given 
to a list-taker to enter property on the lists for assessment. The Legis- 
lature provided these safeguards for the just protection of the taxpayer, 
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and the law must be enforced as i t  is written. Black on Tax Titles (2  
Ed.), see. 105; Whitney  v. Taylor, 23 N. Y., 281; Desmond v. 

(218) Bobbitt, 117 Mass., 233; Bell ?;. Pry, 5 Dana, 341; Mansfidd v. 
illartin, 3 Mass., 419; Pearson c. Creed, 78 Cal., 144; Dubris v. 

Webster, 7 Hun., 371. The provisions of the law are adequate for the 
proper listing of property and the collection of taxes, and the Legislature 
did not intend that it should be confiscated without notice. The facts 
stated in the record present a strong case for the application of the rule 
and the enforcement of these plain provisions of the statute, for it is 
agreed by the parties that the sheriff and the defendant knew before the 
sale that they were attempting to sell C. H. Rexford's land, whereas 
authority was only g i ~ e n  to sell 4,352 acres, listed in the name of J. W. 
Kitchin. 

Second. But there are other fatal defects in the proceedings which 
invalidate the sheriff's deed. The statute (Revisal, sec. 2903) requires 
that the purchaser at  the sheriff's sale shall serve written notice of his 
purchase and of the date when the time of redemption will expire, "on 
every person in actual possession or occupancy of the land," and also 
i( upon every person having a mortgage or deed of trust thereon, recorded 
in the county, if by diligent inquiry he can bs found," and publication 
of the notice is required if actual service of the notice cannot be made. I t  
appears that W. C. Heyser, representing the Brunswick-Balk-Collender 
Company, which claimed certain rights in the timber on the land, was in 
possession of a part of the land in controversy from 25 December, 1909, 
to 1 June, 1910, and that E .  E. Deputy was in possession of the land, as 
tenant of C. H. Rexford, from the year 1904 until 24 December, 1909. 
No notice mas servey by the defendant, as purchaser, on either of these 
persons. The defendant requested a finding that W. C. Heyser occupied 
land within one of the exceptions of the deed, but the court expressed its 
inability to so find, under the evidence. Defendant sen-ed a notice on 
Lampkin Farley, who occupied a part of the land near the Tennessee 
River, knovn as the Rymer boundary. No personal service of the notice 
was made on J. E. Rankin, trustee of J. S. Bailey, and no publication 
of a notice addressed to them by their names. There was published a 
notice to J .  W. Kitchin, C. H. Rexford, "and whomsoever it may con- 

cern." There seems to be no provision in the statute for service 
(219) or publication of the notice, except as to the person in whose name 

the land is listed, persons in actual possession of it, and persons 
having a mortgage or deed of trust upon it. No purchaser is entitled to 
a deed until the proper notice is given (Revisal, see. 2903)) and until 
he shall have made an affidavit that he has complied with the require- 
ments as to notice, secting forth therein particularly the facts showing 
such compliance. Section 2904. This affidavit must be deli~ered to 
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the sheriff before he executes the deed, and he must file it with the regis- 
ter of deeds for registration. I t  then, and not until thm, becomes prima 
facie eridence that the notice has been given. But the facts are before 
us in this case, and from them it appears that the notice was not served 
or published as the statute requires. I t  can make no difference under 
what claim of right W. C. Heyser held the possession. We are not con- 
cerned with that, as the statute directly, plainly, and positively provides 
that it shall be served, not upon any party in possession, or upon one or 
more of the parties, but ('on every person in actual possession or occu- 
pancy of the land" (section 2903), and this without any qualification as 
to the character of the possession or the claim of the occupant. I t  mill 
not be doubted, we suppose, that E. E. Deputy, tenant of Rexford, was a 
proper person to be notified. But the defendant, as purchaser, also failed 
to serve the notice personally on J. E. Rankin, trustee, or J. S. Bailey, 
for whom he held in trust, and he cannot be excused because he did not 
search for the trustee, because it is one of the facts in the case agreed 
that Rankin had lived in Asheuille, N. C., for thirty-five years and could 
have been found by diligent inquiry, and in such a case i t  is provided 
that the notice shall be served upon him, and the publication of i t  as to 
him, if i t  had been made in this case, would not be sufficient. This is 
so because the statute says so, and no strict or liberal construction can 
make it otherwise. We h a ~ e  held that the giring of the notice by the 
purchaser in the manner prescribed by the statute is a condition pre- 
cedent to the execution of a valid deed, and no presuniption arises from 
the sheriff's deed that the proper notice had been given, but that the 
purchaser must show it. The present Chief Justice demonstrated this 
in King v.  Cooper, 128 N. C., 347, and the case was approved in 
,Vatthews v. Fry, 141 N.  C., 582; Warren v .  Williford, 148 (220) 
N.  C., 474. I t  appears also in the case that the defendant, as 
purchaser, has not presented his certificate of purchase or delivered any 
affidavit to the sheriff before or since he demanded or received the deed 
from him, nor has any such affidavit been filed with the register of deeds 
by the sheriff, as required by the statute. I n  these respects, therefore, 
defendant failed to comply with the statute. I t  is further state~d as a 
fact that the sheriff did not read the deed before executing it, and did 
not know how the lands were described therein. H e  only knew he was 
conveying to defendant the lands he had purchased at the sale, that is, 
the 4,352 acres listed in the name of J. W. Kitchin. There are otler 
departures from the statutory requirements, but as those already men- 
tioned are sufficient to invalidate the tax deed, we need not refer to them 
more particularly. 

The defendant contends, though, that as to Rankin, trustee; the deed 
is void, if at  all, only as to him; but this is not what the statute says, 
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and we must execute the intention of the Legislature as it is expressed 
in  its own words. The language is, "that no purchaser at  a tax sale, or 
his assignee, shall be entitled to a deed" until he shall have served the 
required notice "on any person having a mortgage or deed of trust upon 
the land"-not that the deed shall be good in part, but that it shall be 
void as a whole, the apparent purpose being to notify the mortgagee and, 
through him, the owner of the land, so that they may save their rights, 
if i t  be necessary to inquire as to the purpose. 

I t  is also urged that Revisal, sec. 2909, makes the deed "presumptive 
evidence of certain facts," and among others, that the land had been 
listed; but this is only a rebuttable presumption, and is fully rebutted 
by the facts agreed upon, as we have shown. The conclusive presump- 
tion relates only to the official acts of the sheriff and others. The re- 
quirement as to the notice to be given by the purchaser is not embraced 
by that section, but section 2904 provides that his affidavit of notice, if 
properly filed with the register of deeds, shall be prima facie evidence 
that notice has been given. H e  has not shown a compliance with the 

statute, and besides, if he had, the prima facie case is overcome by 
(221) the facts admitted, which show that notice was not properly 

given. King v. Cooper, supra. Nor is the plaintiff required to 
show that the land was not subject to taxation, or that the taxes had 
been paid, in  order to contest the validity of the tax deed. There is n o  
substantial change in the law construed in Warren v. Williford, supra, 
which expressly holds that those provisions apply only when the tax 
deed is  valid and has passed a title, 'and not when, being void, it has 
conveyed no title. Discussing substantially the same provision, Justice 
Connor said, in Warren v. Williford, 148 N. C., 479 : ('We do not think 
that this case comes within the language of section 20, Laws 1901 (Re- 
visal, sec. 2909). I t  is true that, construing this section, this Court said 
in  McMillan v. Hogan, 129 N. C., 314: 'The taxes due must be paid, 
which the law requires as a condition precedent to contesting the title 
carried by the deed by authority of the statute.' The defendant, having 
obtained his deed in violation of the express terms of the statute, ac- 
quired no title. As was said in Matthews a. Fry, supra, 'As the making 
of a proper affidavit was a condition precedent to the defendant's right 
to call for a deed, with which he has not complied, he has not acquired 
title to the land.' The deed was simply void, and defendant was not 
entitled to avail himself of the provisions of the statute intended to 
protect purchasers a t  tax sales." Jones v. Schull, 153 N. C., 521. The 
same principle must apply, as the language is the same, to the subsequent 
provision of Revisal, sec. 2909, that the person who questions ('the title 
acquired by the sheriff's deed" must first show that he had title to the 
property at  the time of the sale. Eames v. Armstrong, 146 N. C., 5. 
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Revisal, see. 2909, corresponds with Laws 1901, ch. 558, see. 20, which 
was construed in Warren v. WiZlifo~d. Besides, the defendant is claim- 
ing under J. W. Kitchin, who claims under C. H. Rexford, and, as 
decided in the case just cited, this shows title sufficiently in Rexford, 
unless the tax deed is valid as to him, or, in other words, unless defend- 
ant has acquired the superior title by it. 

We have gone into this case quite fully because of its importance to 
the litigants and to the public, and have considered the principal ques- 
tions presented in the record. I t  appears that the plaintiff ten- 
dered payment of the amount of taxes, interest, and costs, which (222) 
tender was rejected. The defendant C. H. Thompson contracted 
to purchase the land from his codefendant, R. L. Phillips, and for thak 
reason was made a party to this action, and will be bound by the judg- 
ment. The judge, upon the admitted facts, held that the defendants have 
acquired no title to the land, and entered judgment accordingly. I n  
that opinion and judgment we concur. The State and county have not 
lost the tax which should have been assessed upon this land if it had 
been properly listed in the name of Rexford, as it has been paid to the 
sheriff by the defendant, and he should be reimbursed the amount of 
the tax and interest by the plaintiff. This is nothing but right, and is no 
more than the plaintiff should be required to do in order that his delin- 
quency may not inure to his benefit, and that justice may be done to the 
defendant, who has relieved the land of a charge which would have 
rested upon it if the plaintiff had performed his duty by listing his 
property for taxation. The plaintiff will, therefore, be ordered to pay 
the said amount to the defendant or deposit it in court for his use, if 
the matter has not already been adjusted; but this order shall not affect 
the costs, which will be taxed against the defendant, as he rejected the 
tender of the amount when it was made to him. 

Affirmed. 

Cited: Board of Education v. Rernick, 160 N. C., 570; Johnson v. 
Whilden, 166 N.  C., 112; s. c., 171 N. C., 156. 

W. M. WITHROW AND VIRGINIA-CAROLINA CHEMICAL COMPANY V. 
SOUTHERN RAILWAY COMPANY. 

(Filed 22 May, 1912.) 

1. Pleadings-Misjoinder of Parties-Demurrer. 
A demurrer to a complaint for a misjoinder of a party plaintiff, on the 

ground that he is without interest in the suit, is bad. 
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2. Same-Harmless Error. 
It is not held for reversible error when a demurrer to a complaint for a 

misjoinder of parties is not sustained, it appearing that the party de- 
murring, under an instruction from the court obtained full relief by the 
verdict of the jury. 

1. Carriers of Freight-Negligence-Consignor and Consignee-Payment- 
Evidence-Damages. 

The plaintiff delivered to the defendant railroad for transportation to 
its customer fertilizer amounting in price to $1,192 delivered at destina- 
tion. The only evidence of payment by the customer was to the effect 
that he gave notes and real estate mortgages to secure his indebtedness, 
which had not been paid, without evidence that the value of the shipment 
was included therein. The cars of fertilizers damaged by the defendant's 
negligence had been sold at public auction for $420, paid for by note which 
the plaintiff took as collateral to the debt of its customer: Held, the evi- 
dence did not establish defendant's contention that the plaintiff had been 
paid for the fertilizer, and therefore could not recover his damages. 

(223) APPEAL from Long, J., at August Term, 1911, of RUTHERFORD. 
This is an action to recover $1,000 damages, alleged to have 

been caused by delay in  transporting guano, and the plaintiffs are W. M. 
Withrow and the Viginia-Carolina Chemical Company. 

The plaintiffs allege, in substance, that in February, 1907, the plain- 
tiff company agreed to sell and to deliver at Caroleen, N. C., to thc 
plaintiff Withrom, certain guano; that pursuant to said agreeme~nt said 
guano was delivered tb the defendant at  Blackburg, S. C., on 1 March, 
1907, to be transported to Caroleen; that no part of said shipment was 
delivered a t  Caroleen until 3 April, 1901, and that a part of said guano 
was lost,. and the renlainder injured, by the negligence of the defendant, 
before i t  reached Caroleen. 

The defendant demurred to the complaint as follows: 
"First. That there is a misjoinder of parties plaintiff in this case. 

That from the complaint i t  appears that the plaintiff the Virginia-Caro- 
lina Chemical Company entered into a contract with W. M. Withrop, by 
which the Virginia-Carolina Chemical Company agreed to deliver to the 
said W. N. Withrow, at  Caroleen, N. C., sixty (60) tons of fertilizer; 
that the said Virginia-Carolina Chemical Company delivered said ferti- 
lizers to defendant in  March, 1901, and the defendant failed to transport 
the same until April, 1901. That from the complaint i t  appears that 

this is a complete cause of action in favor of the Virginia-Caro- 
(224) lina Chemical Company and against the defendant company, and 

that the said W. M. Withrom has no interest or part therewith. 
"Second. That the said complaint does not state a cause of action in 

favor of W. M. Withrom and against this defendant, for that it appears 
from the complaint that the only contract entered into or made by this 
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defendant with any person whatsoever in reference to the said fertilizer3 
described in the complaint was with the Virginia-Carolina Che'mical 
Company, and that the title or right of possession to said property did 
not vest in the said W. 31. Withrow until the same reached Caroleen 
and was there delivered to W. M. Withrow." 

The demurrer was overruled, and the defendant excepted. The defend- 
ant then answered, denying negligence, and also that the guauo had been 
injured. 

The plaintiffs introduced evidence tending to prove that i t  was a part 
of the contract between the plaintiffs that the guano was to be delivered 
a t  Caroleen; that the delay in  transportation was unreasonable, and that 
n part of the guano was lost and the remainder damaged, on account of 
ihe delay, before i t  reached Caroleen. 

The plaintiff testified as to the damage as follows: 
"It (the shipment) would come from Blacksburg to Shelby over ' 

defendant's road; then over the S. A. L. to Caroleen. When the guano 
reached Caroleen i t  was in bad shape; sacks torn and a great deal of i t  
gone, and the part that was delirered was damp and wet and greatly 
damaged. I t  was not all there. At Shelby one of the cars was broken 
down on the defendant's track. They had to transfer shipment to 
another car. Lots of i t  was left in the box car, which was broken down, 
and a larger quantity scattered round or1 the ground at the place of the 
breakdown, from shoe-mouth deep to half-leg deep. I went to see Pumis,  
agent of the guano company. The guano was torn all to pieces where 
the breakdown occurred." 

The defendant introduced no evidence. 
At the conclusion of the plaintiff's evidence the defendant moved for 

judgment of nonsuit, which was overruled, and the defendant excepted. 
The defendant requested that the following instruction be given 

l o the jury : (225) 
"1. That the plaintiff W. M. Withrow, upon all the evidence, 

has no cause for action against the delfendant and cannot recover in  this 
action." 

The court gare this prayer for instruction, and added that the plain- 
tiff Withrow could not recover on his own testimony that the guano was 
to be delirered to him by the chemical company at Caroleejn, N. C. 

"2. That there is no evidence of damage to the plaintiff Carolinic 
Chemical Cornpall', and the said plaintiff is not entitled to recover in 
this action." 

The court refused to give this prayer for instruction, and the defend- 
ant excepted. 
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There was a verdict in favor of the Virginia-Carolina Chemical Com- 
pany for $284, and from a judgment rendered thereon the defendant 
appealed. 

McBrayer, McBrayer d2 McRorie for plaintiffs. 
S .  Gallert for defendafit. 

ALLEN, J., after stating the case: The demurrer was properly over- 
ruled. I t  is not based upon defect fo parties, but because one had been 
joined as plaintiff who had no interest in the subject of the litigation, 
and was, therefore, an unnecessary party, which is not good cause for 
demurrer. Gmen v.  Green, 69 N .  C., 294; Sullivan v. Field, 118 N.  C., 
358; Worth v. Trust Co., 152 N.  C., 242. 

I n  the last case Justice Hoke, speaking for the Court, says: ('Our 
decisions are to the effect that the joinder of unnecessary parties plain- 
tiff or defendant is not good cause for demurrer. 'That there is a defect 
cjf parties plaintiff or defendant' is the language of our own statute, and 
numerous decisions with us have given the interpretation that the 
joinder of too many parties does not come within the statute." 

I n  any event, however, the defendant received the full benefit of the 
objection raised by the demurrer, as his Honor instructed the jury that 
the plaintiff Withrow could not recover, and the defendant was not 
prejudiced by the delay in making the ruling, as all the material evi- 

dence introduced on the trial would have been competent with 
(226) the Chemical Company as sole plaintiff. 

The motion for judgment of nonsuit, and the exception to the 
refusal of the instruction requested, involve the same question, and that 
is, the right of the Chemical Company to recover damages upon the evi- 
dence. 

The defendant admits that as the stipulation that the guano was to 
be delivered at  Caroleen was a part of the contract between the plain- 
tiffs, that the title to the guano was in the Chemical Company at the 
time of the delay complained of (Summers v. R. R., 138 N. C., 295; 
Cardwell v. R .  R., 146 N. C., 218), and i t  does not deny that there is 
evidence of damage, but i t  contends that the evidence shows that the 
Chemical Company received the full contract price for the guano and. 

.rherefore, says i t  has suffered no damage. 
I f  i t  be conceded that this would constitute a defense to the claim for 

damages, the evidence does not, in our opinion, justify the construction 
placed upon i t  by the defendant. There were in  the shipment 55 tons of 
guano, the contract price of which was $20.40 per ton, and 5 tons of acid, 
sold at  the price of $14 per ton, making the total shipment a t  the price 
of $1,192. 
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The only evidence tending to prove that anything was paid the Chemi- 
cal Company on account of this shipment was that of W. T. Purvis, an 
agent of the company, who testified as follows: "I made contract for 
plaintiff company to ship the two cars to Withrow. There were other 
car-loads shipped to Withrotv. I don't think he settled with the com- 
pany for these cars of guano. H e  gare notes and real estate mortgages 
to secure what he owed the company, but has not paid same. These cars 
of fertilizer were sold a t  public auction. Perry Hardin bought then1 and 
gave note to Withrow, and plaintiff company took the.note as collateral 
to secure our debt against Withrow. This fertilizel. was bid off by 
Hardin for $420." 

This falls fa r  short of sustaining the contention that the contract price 
of $1,192 was paid to the Chemical Company. The witness says he does 
not think any settlement was made for this shipment; that the plaintiff 
had bought other guano from the company and had given his note and - 

mortgage for the indebtedness, and that $420 was realized from 
the shipment, which was paid to the company. (227) 

I t  does not appear that any part of the value of this shipment 
was included in  the note and mortgage, or that the plaintiff Withrom 
agreed to pay more than its value after i t  reached Caroleen, and as the 
guano mas damaged while the property of the Chemical Company, the 
company was entitled to recover all damages which were caused by the 
negligence of the defendant. 

We find no error in  the record, and the verdict of the jury seems to be 
conservative. 

No error. 

BEVILLE & VANSTORY v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 27 March, 1912.) 

1. Carriers of Goods-Connecting Lines-Live Stock-Bill of Lading-Execu- 
tion-Evidence. 

In an action to recover damages against a terminal railroad in a con- 
necting line of carriers for injury to a shipment of live stock, there was 
evidence tending to show that the consignees had made a written demand 
upon said carrier and filed therewith the bill of lading purporting to be 
that of the initial carrier, which bill of lading was shown to a witness for 
the plaintiff, who testified that it was the one under which the shipment 
was made: Held, sufficient to admit bill of lading as evidence, without 
the necessity of showing its execution by the initial carrier, and that if 
the defendant desired to test the competency of the witness to testify or to 
test his knowledge of the facts, it should have been done by a preliminary 
examination. 
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2. Carriers of Goods-Live Stock-Connecting Lines-Terminal Carriers- 
Possessio~~-Principal and Agent-Evidence. 

Where there is a nonsuit upon the evidence, in an action against a 
deliverifig carrier for damages in transit to live stock shipped over several 
roads, the possession of the live stock, by that carrier, and its conduct 
and dealings with the consignee with reference to the shipment, were 
held to be sufficient evidence of the authority of the defendant's agent, 
upon whom demand had been made, to settle the loss, without the neces- 
sity of introducing the bill of lading of the initial oarrier under which the 
shipment was made. 

3. Carriers of Goods-Connecting Carriers-Live Stock-Delivery in Bad 
Condition-Presumptions-Burden of Proof. 

When a shipment of live stock is made over connecting lines of carriers, 
and delivered in bad condition to the consignee, there is a presumption, 
in an action for damages against the delivering carrier, that the injury 
occurred on-its line, under the principle that, as between the plaintiff 
and defendant the latter is peculiarly in a position to know the facts, 
the burden of proof should rest on it. 

(228) APPEAL by plaintiffs from Whedbee, J., a t  October Term, 1911, 
of CUMBERLAND. 

The facts are sufficiently ~ t a t e d  in the opinion of the Court by MR. 
JUSTICE WALKER. 

Sinclair & Dye for plaintifs. 
Rose & Rose for defendant. 

WALKER, J. This action was brought to recorer damages for injury 
to live stock, alleged to have been shipped from Kansas City, Mo., and 
consigned to plaintiffs at  Fayetteville, N. C. There was judgment of non- 
suit upon the evidence, and plaintiffs appealed. The stock was received 
a t  its final destination and delivered to the plaintiffs by the defendant, 
the last of the carriers, in  a badly damaged condition, and there was evi- 
dence that the damage amounted to a t  least $350. Plaintiffs handed to 
their witness, W. A. Vanstory, one of the plaintiffs, a paper, and asked 
him if it was the bill of lading for this shipment, and he said that it was, 
and that the bill of lading had been filed with the defendant when the 
plaintiffs made the claim for damages and as a part thereof. The casa 
states that the plaintiffs proposed to intfoduce the bill of lading as evi- 
dence, and defendant objected, because there had been no proof of its exe- 
cution, and for this reason i t  was excluded by the court. But we do not 
see why it had not been sufficiently shown by the witness Vanstory to be 
the bill issued to the plaintiffs, and, therefore, admissible as evidence. 
I f  the defendant wished to test the conlpetency of the witness to speak in  
regard to it, the proper method was by a examination. As 
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the evidence now stands, the bill should have been admitted. We 
do not see, though, that it is material to decide whether i t  was (229) 
competent or not. 

There is evidence tending to show that the defendant was in posses- 
sion of the stock as a common carrier. I ts  conduct and dealings with 
the plaintiffs with reference to the shipment is some proof of this; and 
there was abundant evidence upon the question of damages. 

I t  was not necessary to inquire as to the authority of the defendant's 
agent at Fayetteville, N. C., to settle with plaintiffs'upon the basis of 
$350, there being other proof that the plaintiffs had sustained loss to 
that amount. Upon a motion to nonsuit, this is sufficient to carry the 
case to the jury. Reasonable inferences to be drawn from the testimony 
tend to show that the defendant relceived the stock, en route, at Augusta, 
Ga., after they had been unloaded, watered, and fed, and that they were 
then in good condition, for the witness Champlain testified that he was 
the defendant's yardmaster at Augusta, and that "no exception was made 
to the stock" and "the car was accepted and forwarded in apparently 
good condition." There was evidence tending to show the contrary, and 
that the stock was not injured while in the possession of the defendant. 
But all this conflicting evidence was for the jury to pass upon, and not 
for the court by a judgment of nonsuit. I t  should have been considered 
most favorably for the plaintiffs, there being $ presumption that the 
injury occurred on the defendant's line. Man.ufacturing Co. v. R. R.. 
121 N. C., 514; 128 N. C., 284; Mitchell v. R. R., 124 N. C., 236; Mere- 
dith v. R. R., 137 N. C., 488; Furniture Go. v. Express Go., 144 N. C., 
639. 

I t  is a rule of law that when a particular fact necessary to be proved 
is peculiarly within the knowledge of one of the parties, upon him rests 
the burden of proof-as to it, and the rule has been applied to shipment 
of goods by connecting lines of carriers, when a presumption arises that 
the carrier in whose possession the goods are found in a damaged condi- 
tion caused the damage, it being all the proof the nature of the case 
permits to the plaintiff, and proof in exoneration of the carrier being 
more accessible to him than to the plaintiff. Furniture Co. v. 
Express Co., supra; Rrintnebl v. R. R., 32 Vt., 665; Moore on (230) 
Carriers, pp. 490, 491; Dixon v. R. R., 74 N. C., 538; LiadZey v. 
R. R., 88 N. C., 547. 

We think there was sufficient evidenie in the case, if found to be true, 
to fasten liability on the .defendant as the carrier responsible for injury 
to the stock. There was error in ordering a nonsuit. I t  will be set aside 
and a new trial granted. 

New trial. 
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JOHN J. STEWART AND WIFE, GRACE M. STEWART v. SALISBURY 
REALTY AND INSURANCE COMPANY AND B. H. HAMILTON. 

(Filed 24 April, 1912.)  

1. Deeds and Conveyances-Fraud-IKisrepresentations in  Values-Caveat 
Emptor. 

While in  proper instances the doctrine of caveat emptor applies to trans- 
actions in  lands, relief will be afforded when i t  is shown that the buyer 
of real estate in  a town where he was unacquainted with such values 
reasonably relied upon a false representation of a n  expert therein, in  a 
sale made by him, that the owner had recently bought the property a t  
$3,500, when in point of fact he had only paid $2,750 for it, and i t  is 
fairly to be inferred that the false representation was made with the 
intent to deceive the purchaser and induce him to believe he was making 
a good trade. 

2. Same-Rescission-Damages-Election of Purchaser. 
When misrepresentations of values are made in the sale of lands with a 

fraudulent purpose, calculated to and which reasonably did deceive the 
purchaser, and were relied on and acted u p m  by him, i t  will avoid the 
conveyance, or leave the purchaser to his redress in  damages unless by his 
conduct he has waived the latter remedy by electing to avoid the trans- 
action. 

3. Deeds and Conreyances-Principal and Agent-Acceptance of Benefits- 
Waiver. 

The owner of lands who has accepted the benefits of a sale thereof in- 
duced by the fraudulent representation of his sales agent, acting within 
the-apparent scope of his authority, i s  bound by the transaction, and the 
doctrine of respondeat superior applies. 

4. Deeds and Conveyances-Values - Xisrepresentations - Fraud - Caveat 
Emptor-Measure of Damages. 

- 
When i t  is shown that a vendor of lands has fraudulently made a sale 

thereof by representing that he had recently paid $3,500 for the property, 
when in point of fact he had only paid $2,750 for it, and this formed a n  
inducement to the transaction, the measure of damages is the difference 
between $2,750, the price the owner had actually paid, and $3,500, the 
price he represented he had paid, without regard to the actual value of the 
property, unless by his conduct the purchaser has elected to rescind the 
conveyances. 

5. Same-Rescission-Waiver-Neasure of Damages. 
The plaintiff purchased of the defendant certain lands and gave his note 

secured by mortgage thereon for the purchase price. Thereafter he de- 
manded cancellation of the note and mortgage and offered a deed recon- 
veying the lands, upon the grounds of "misrepresentation and deception," 
and then brought his action alleging fraud in the  transaction: Held, 
the demand of plaintiff was a waiver of his right to recover damages upon 
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the question of values, and having elected to rescind the transaction, he 
would only be permitted to recover any money actually paid upon it, 
and interest thereon. 

6. Deeds and Conveyances-Fraud-Election-maiver, Effect of. 
An election by the purchaser to rescind a fraudulent sale of land, when 

once made, with knowledge of the facts, between coexisting remedial 
rights, which are inconsistent, is irrevocable and conclusive, irrespective 
of intent, and constitutes an absolute bar to any action, suit, or proceeding, 
based upon any remedial right inconsistent with that asserted by the elec- 
tion. - 

APPEAL from Justice, J., at January Special Term, 1912, of (231) 
ROWAN. 

At the conclusion of the evidence the court s&tained a motion to non- 
suit, and the plaintiffs appealed. The facts are stated in  the opinion of 
the Court. 

Theo. F. Iiluttz and R. Lee Wright for the plaintiffs. 
Stahle Linn and T .  C. Linn for the defendants. 

BROWN, J. The plaintiff alleges in his complaint, and offers evidence 
tending to prove, that about 13 October, 1910, he contracted to purchase 
from the defendant company, through its salesman and agent, the de- 
fendant Hamilton, certain real estate in  Salisbury, N. C., called the 
Trexler property; that after much negotiating the defendant 
agreed to sell the property to the plaintiffs a t  an advance of $300 (232) 
above the cash price, which offer the plaintiff accepted. 

Plaintiff further states that the agent Hamilton told him that the 
company had recently paid $3,500 cash for the propemrty to Trexler; that 
the plaintiff was ignorant of real estate values in Salisbury, and, relying 
npon the statements and representations of Hamilton, closed the trade; 
that a deed was executed to plaintiff Grace M. Stewart, wife of John J. 
Stewart, and they executed note and mortgage to the company for thc: 
$3,800 on the Trexler property and additional landed security. 

Plaintiff avers, and offers evidence to prove, that the defendants paid 
only $2,750 for the Trexler property, and that its agent intentionally 
and falsely misrepresented the cost price of said property for the purpose 
of cheating and defrauding plaintiff. 

The defendants contend that the evidence of fraud is insufficient to 
carry the case to the jury, and that the doctrine of caveat emptor 
applies. 

We recognize the general doctrine that the rule of caveat emptor is 
applied by the courts, even in respect to sales of land, when the buyer 
and seller have equal opportunity of knowledge, and where the buyer 
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makes examination, and when the representations concern the value of 
land, its condition or adaptation to particular uses, which are largely 
matters of opinion, and estimates as to which men may differ. Cooley 
an Torts, see. 487; Smith on Frauds, p. 191. 

The evidence offered, wc think, is potcnt enough to take this case out 
of this rule. 

Taken in its most favorable light for the plaintiffs, it shows that tht. 
purchaser was ignorant of real estate values in Salisbury, that he ma3 
dealing with an expert, that he relied upon the representations of such 
expert as to the actual price recently paid for the property, that such 
price was falsely and fraudulently represented to be $750 more than the 
true cost, and it is fairly to be inferred that such false representations 
were made with intent to deceive plaintiff and indnce him to believe he 
was making a good trade. 

I t  is true that a purchaser will not be allowed to rescind his 
(233) trade, or recover damages, simply because he has not made a good 

one; but where he has been tricked into making a trade he other- 
\vise would not have made, the law generally affords some measure of 
relief. 

We think the evidence in this case tends to prove that the misrepre- 
sentations were made by Hamilton, the agent of defendant company; 
that they were false and made with a fraudulent purpose; that they were 
calculated to and did deceive; and that they were relied on and acted 
upon by the plaintiff. May v. Loomis, 140 NI. C., 352; Taruult v. Seip, 
158 N. C., 363; Whitehurst v. Insurance Co., 149 N. C.,  276. 

The evidence furthermore tends to prove that Hamilton was the agent 
of the codefendant; that he was acting within the scope of his agency, 
and that his principal reaped the benefit of, and therefore should be 
bound by, his acts. Brite v. Penny, 357 N.  C., 110; Bowers v. Lumber 
Co., 152 N.  C., 607. 

I f  the facts be found by a jury undesr appropriate issues in favor of 
the plaintiffs, what remedy have they? 

The learned counsel1 for the plaintiffs argued with much force that 
the plaintiffs can recover in  this action the sum of $750, the difference 
between the actual cost of the property and $3,500, its fictitious cost, 
and that this is true, notwithstanding the fact that the plaintiffs have 
offered no evidence tending to prove that the actual value of the property 
.,)-as less than $3,800, the price ~yhich the plaintiffs were i n d ~ ~ c e d  to pay. 

This position finds strong support in a case decided by the Supreme 
Court of Maryland, which appears to be on all-fours with the one at 
bar. Pende~gnst v. Reed, 29 Md., 398. 

I n  that case A fraudulently represented the cost price of a vessel to 
have been $34,000, and sold a part of the vessel to B upon that basis. 
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B subsequently learned that the cost price of the vessel was much less 
than that which A represented it to have been. There was no evidence of 
the actual value of the vessel. B retained his interest, and sued for 
damages. The Court unanimously held that B was entitled to recover 
froin A for the overpayment, even if the actual value of the share pur- 
chased equaled or exceeded what it would have been had the representa- 
tion been true. 

I n  the opinion it is said: "It is not siinply the case of a false 
affirmation by a vendor, concerning the value of the thing sold, (234) 
where information on the subject was easily within the reach of 
the vendee, and where the law would regard i t  the folly of the latter to 
credit the assertion, but of a false representation of a material fact 
known to the defendant, and by means of which the plaintiff mas induced 
to part with his money. The Tery essence of the contract here stated was 
a purchase for certain considerations of one-eighth of the vessel at  its 
cost price to the defendant, and a false representation of this price, 
inducing the plaintiff to buy, worked an injury to him, for which he is 
entitled td recover, even if the actual value of the share purchased 
equaled or exceeded what it would have been had the representation been 
true. H e  had the right to all the profits of his purchase and contract as 
he made it, and i t  is no answer to his action to say, though the represen- 
tation was false, yet the actual value of the thing sold is equal to what 
such false representation induced him to pay for it." 

This case is cited with approval in notes in 18 Am. St., 555; also, 
Walker v. Pike County, 139 Fed., 609; Garrett v. Warmfried, 67 310. 
App., 437. The same principle is recognized in Teachout v. Van Hoesen. 
76 Iowa, 113; L. R. A., 664, and notes; Fell v. BelZ, 205 Ill., 213; 
Thompson I ? .  Newell, 118 Mo. App., 405. See, also, 20 Cyc., 551 B and 
~totes;  also case almost identical with the one at  bar, ~VIasom v. Thornton. 
74 Ark., 46. 

I t  would seem upon the authorities that the plaintiffs, if the facts be 
as appear in  the evidence introduced by them, are entitled to recover the 
$750, unless they have elected to rescind the contract of sale. There it; 
no doubt in  our minds that upon such facts the plaintiffs would have the 
right to rescind the contract, have the note and mortgage canceled, and - 

restore the property to the defendgnt. 
But  we find i t  averred in the complaint that immediately upon discov- 

tring the alleged fraud, the plaintiffs made demand upon the defendant 
for rescission and cancellation of the contract, and the surrender of their 
note and mortgage, and also tendered to the defendant company a deed 
for the premises, executed by the plaintiffs. At the same time the 
plaintiffs served upon the defendants the following notice: (235) 
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SALISBURY, N. C., October 24, 1910. 
To the Salisbury Realty and Insurance Company: 

Take notice, that I hereby demand a rescission and cancellation of the 
house and lot contract-a cancellation of the note and mortgage I gave 
you, and that you accept a deed from me and wife for the house and lot 
you deeded us, or a reduction of the amount of the note and mortgage 
to the correct sum of $3,050, as per agreement with your agent, as here- 
tofore made. 

The grounds for above are misrepresentation and deception. 1 hereby 
tender you deed in accordance with the above. JOHN J. sTEWART. 

I t  is elementary learning that if the plaintiffs rescind the contract 
upon their part, they could only have the note and mortgage canceled, 
and recover any money actually paid upon it. 

They could not recover damages for a breach of contract, as an action 
for damages proceeds upon an affirmance of the contract. Rescission will 
bar an action for damages when the only damage sustained is in not 
getting what was bargained for, and no special damages have beeri 
proven. 14 Am. & E., 170. But where special damages have b ~ e n  
sustained, so that the party defrauded is damaged, notwithstanding the 
rescission, his rescission of the contract will not bar a recovery of such 
special damages. R. R. Co. v. Hodnett, 29 Ga., 461; Nash v. Title I n -  
szcrance Co., 163 Mass., 574; Warren v. Cole, 15 Mich., 265. 

The record shows both from the allegations of the plaintiff and the 
notice of 24 October that the plaintiffs have made a binding election, 
that is to say, election with full knowledge of all the facts from which 
the coexisting, inconsistent, remedial rights arise. R. R. v. Bernhein, 
113 Ala., 489. I t  seems to be well settled that an election once made, 
with knowledge of the facts, between coexisting, remedial rights, which 
are inconsistent, is irrevocable and conclusive, irrespective of intent, and 

constitutes an absolute bar to any action, suit, or proceeding, 
(236) based upon any remedial right inconsistent with that asserted by 

the election. 15 Cyc., 262; Moller v. Tusker,  87 N.  Y., 166; 
Clausen v. Head, 110 Wis., 405. 

From the authorities it is plain that upon the plaintiffs' own showing 
they are not entitled to recover the $750, as they have elected to rescind 
and set aside the contract of sale. 

We are of opinion that his Honor erred in  sustaining the motion for 
nonsuit, as upon the plaintiffs' evidence the cause should have been sub- 
mitted to a jury upon appropriate issues of fraud and deceit raised by 
the pleadings. 

Reversed. 

Cited: Chilton 21. Groome, 168 N .  C., 642; Xiller v. Mateer, 172 
N. c., 405. 190 . 
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KATIE ANN LOCKLEAR, ADMINISTRATRIX, v. W. A. SAVAGE ET AL. 

(Filed 27 March, 1912.) 

1. Title-Adverse Possession-Limitation of Actions-Evidence. 
In  an action to establish title to lands by adverse possession evidence 

is  sufficient to carry the case to the jury which tends to show actual 
possession for the statutory period, by a claimant of title in  his own 
right; that he had made such use of the land as it  was capable of in  its 
present condition, with acts of ownership so repeated as to show they were 
done in his character as  owner, in opposition to the right o r  claim of any 
other person, and not merely as an occasional trespasser. 

2. Same. 
Plaintiff claiming title to lands by adverse possession introduced evi- 

dence tending to show that  he had been in actual possession of the locus 
in quo for the statutory period, claiming it  as his own, ordering trespass- 
ers off of it, cultivating different parts a t  different times; that  he had built 
two residences thereon a t  different periods; and that his claim had ex- 
tended to well defined boundaries of the whole: Held,  upon a motion to 
nonsuit, the evidence was sufficient to take the case to the jury. 

3. Appeal and Error-Exceptions Grouped and Numbered-Exception to 
Nonsuit-Practice. 

The rule of this Court Ohat exceptions on appeal be grouped and num- 
bered does not apply when there is but one exception, and that  taken to a 
judgment of nonsuit upon the evidence. 

4. Appeal and Error-Record-Evidence in  Narrative-Stenographer's Notes. 
Upon a n  appeal from a judgment of nonsuit, the substance of the evi- 

dence should be set out in  narrative form, and it  is not permissible to 
set out the entire evidence by question and answer or to send up a trans- 
cript of the stenographer's notes. Because of the peculiar nature of the 
appeal in  this case and the questions presented, Held,  that there was no 
sufficient departure from the rule of this Court and the statutory provision 
to call for a n  affirmance of the judgment without considering the case on 
appeal. 

BROWN, J., dissenting. 

APPEAL f r o m  Whedbee, J., a t  December Term,  1912, of ROBE- (237) 
SON. 

T h e  facts  a r e  sufficiently s tated i n  the  opinion of the  Cour t  by MR. 
JUSTICE WALKER. 

Bri t t  & Bri t t  and McNeil l  (e. McNeil l  for p la in t i f .  
McLaan, Varser & McLean and McIntyre,  Lawrence & Proctor for 

defendant. 

WALKER, J. This is  a n  action t o  recover damages f o r  a t respass  on  
land  i n  cut t ing a n d  removing t imber  therefrom. T h e  plaintiff claims 
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title under John Locklear, being his administratrix. I t  is not pretended 
that he had any paper title for the land, or color of title, but to show 
title in him the plaintiff relied solely upon John Locklear's adverse pos- 
session of the land for more than thirty years, under a claim of right, to 
take the title out of the State and vest it in him, and the real question 
in the case is whether he had such a possession of the land for a suffi- 
cient length of time to produce that result. 

What is adverse possession within the meaning of the law has been 
well settled by our decisions. I t  consists in actual possession, with an 
intent to hold solely for the possessor to the exclusion of others, and is 
denoted by the exercise of acts of dominion over the land, in making the 
ordinary use and taking the ordinary profits of which it is susceptible 
in its present state, such acts to be so repeated as to show that they are 
done in the character of owner, in opposition to right or claim of any 

other person, and not merely as an occasional trespasser. I t  must 
(238) be decided and notorious as the nature of the land will permit, 

affording unequivocal indication to all persons that he is exer- 
cising thereon the dominion of owne~r. Loft in v. Cobb, 46 N. C., 406; 
Montgomery v. W y m ,  20 N. C., 527; Williams v. Buchanan, 23 N.  C., 
535; Burton v. Carruth, 18 N. C., 2 ;  Gilchrist v. McLaughlin, 29 N. C., 
310; B y n u m  v. Carter, 26 N. C., 310; Simpson v. BZount, 14 N. C., 34; 
Tredwell v. Reddick, 23 N.  C., 56. 

So in Loft in v. Cobb, supra, it was held that cutting timber and 
making shingles in a swamp unfit for cultivation, continuously for seven 

is a good possession under the statute. "It is exercising that 
dominion over the thing and taking that use and profit which it is ca- 
pable of yielding in i ts  present state. I t  is all that can be done until the 
subject shall be changed. I t  is like the case stated in the books of cut- 
ting rushes from a marsh. This is sufficient, though it might appear 
that dykes and banks would make the marsh arable." 

Again it was held in W i l l i a m  v. Buchanan, 23 N.  C., 535, that; as to 
a stream not navigable, keeping up fish-traps therein, erecting and re- 
pairing dams across it, and using it every year during the entire fishing 
season for the purpose of catching fish, constitute, an unequivocal pos- 
session thereof. The possession must, of course, be not only adverse, as 
we have defined it, but open, notorious, and continuous, and the extent 
of it must be shown by known and visible boundaries. The doctrine was 
explained and illustrated in the recent case of Coxe v. Carpenter, 157 
N. C., 557, in which we said, referring to the evidence in that case: 
"The jury may well infer that these acts were those of ownership, and 
not those of an occasional trespasser, and that they were repeated and 
continuous for a considerable period of time. The possession was as 
decided and notorious as the nature of the land would permit, and of- 
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fered unequivocal indication that plaintiff and his father were exercising 
the dominion of owners, and mere not pillaging as trespassers. W i l l i a m s  
v. B u c h a n a n ,  83 N.  C., 535 (35 d m .  Dec., '760) ; Tredzuell v. Reddiclc, 
23 N. C., 56; H a m i l t o n  v. Icard ,  114 N.  C., 538 ; Ximpson v. Blozmt, 14 
N.  C., 34; B a u m  v. Xhooting Club ,  96 N .  C., 310. I t  is true that 
in prox-ing continuous adverse possession under color of title (239) 
nothing must be left to mere conjecture. The testimony must tend 
to prore the continuity of possession for the statutory period, either in 
plain terms or by "necessary implication." R u f i n  II. Overby,  105 K. C., 
83. This possession need not be unceasing, but the evidence should be 
such as to warrant the inference that the actual use and occupation have 
extended over the required period, and that during it the claimant has, 
from time to time, continuously subjected the disputed land to the only 
use of which it 'was susceptible. Rlifin. v. O ~ e r b y ,  supra;  M c L e a n  V. 
S m i t h ,  106 N.  C., 172; Hanzilton u.  I card ,  supra.  While the evidence 
offered is not necessarily conclusive, if taken to be true, as to the fact 
of possession, we think it is sufficient to be submitted to the jury, under 
appropriate instructions, that they may draw such inference as they see 
proper, bearing in mind that the burden of proof is on the plaintiff to 
establish the fact of possession for the statutory period by a preponder- 
ance in the proof." 

The evidence in this case may not be as strong as it was in the Coxe 
cam,  but we are unable to say that there was absolutely none. We are 
passing upon a judgment of nonsuit, and it is a familiar principle that 
the evidence is to be x~iewed in the light niost fa~yorable to the plaintiff. 
The facts which the testimony tended to establish in support of the 
plaintiff's contention may be thus briefly stated: John Locklear was 80 
years old when he died, and had lived on the land nearly all his life. H e  
first built a hut on it, which was his home so long as fit for habitation. 
I n  1853 he left this part of the land, the lower end, and built on the 
same premisrs, at  a different place and near the public road, the house 
in which he lived until 1897, the year of his death. H e  cleared and 
cultivated ten or fifteen acres of the land around his house; boxed the 
pine trees on the tract for turpentine; cut mood and cross-ties; ditched 
the land and cut paths through it for the purpose of boxing the trees and 
cutting the timber. One witness testified: ' "I knew the bounds he 
norked up to and cultiaated all of my lifetime-the lands where 
John Locklear lil-ed. I can tell you the bounds." H e  then stated (240) 
the names of the adjoining proprietors, and also that the land 
Locklear lived on and used was bounded by Batrix Bay, Mill Swamp, the 
Fayetteville and Lowrie roads. The turpentine boxes were cut and the 
trees "TT-orked for turpentine" as far back as thirty-five years ago-about 
1876. This suit was commenced 9 April, 1910. There was also evidence 
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that John Locklear had forbidden pleople to come upon the land for the 
purpose of boxing the trees, and driven them away on occasions at the 
point of his gun. There was much testimony of the kind me have stated, 
and some other facts and circumstances of more or less ralue in deter- 
mining the character of the possession. There mas evidence, it is true, 
tending to show that John Locklear's possession was not adverse or con- 
tinuous; but upon a nonsuit me cannot consider it. I t  nlay be that the 
jury will find, upon the eridence now before us, or upon that and addi- 
tional evidence at  another trial, when the facts are more fully devel- 
oped, that there was neither an adverse nor a continuous possession. We 
must now infer everything from the testimony in favor of the plaintiff, 
which i t  tends to prove. This rule will not be the one for the guidance 
of the jury when the issue of fact is submitted to them, but rather a 
contrary one, for the burden mill then be upon the plaintiff to establish 
her case by a preponderance of the eridence. There is enough evidence 
in the record to carry the case to the jury, and the issue must be tried 
by them, under proper instructions of the court with reference to the 
real facts as they may find them to be. 

Without stating it, we thjnk there was some evidence to the effect that 
the defendants had cut timber from thle land and sawed i t  into lumber, 
under such circumstances as to make them liable for the same if John 
Locklear was the owher of the land. 

The motion to dismiss the appeal because the exceptions are not 
grouped is overruled. There was only one exception, which was taken 
to the judgment of nonsuit, and the error is thus sufficiently assigned. 
We so decided at the last term. There is no irrelevant or superfluous 
matter in the record. On a motion to nonsuit we must review the whole 
of the evidence. This should not be set out by question and an- 
swer, or by a full transcript of the stenographer's notes, but in (241) 
narrative form. On account of the peculiar nature of this appeal 
and the question'presented, there has been no sufficient departure from 
the rules of this Court and statutory provisions to call for an affirmance 
of the judgment without considering the case on appeal. 

New trial. 

BROWN, J., dissenting. 

Cited: Grem v. Dunn, 162 N.  C., 343; Locldeur v. Paul, 163 N. C., 
338; Clwistman v. Hilliard, 167 N.  C., 7 ;  Reynolds v. Palmer, ib., 455; 
Horton v. Jones, ib., 667; Lumber Co. v. illcGozuan, 168 N.  C., 87; Mc- 
Caslcill v. Lumber Co,  169 N .  C., 25; Xtallinys v. Hurdle, 171 N.  C., 5 ;  
Cross v. R. R., 172 N. C., 128, 125; Holmes v .  Caw, ib., 215; Kluttz z3. 
Kluttz, ib., 623. 
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R. H. SEWARD v. RECEIVERS O F  SEABOARD AIR LINE RAILWAY 
AND SEABOARD AIR LINE RAILWAY. 

(Filed 22 May, 1912.) 

1. Master and Servant-Discharged Employee-Privileged Co~nmunications- 
Interpretation of Statutes. 

Chapter 858, Laws 1909, making an employer liable in penal damages 
to a discharged employee if the employer "shall prevent or attempt to pre- 
vent, by word or writing of any kind, 'his' obtaining employment with any 
other person, company, or corporation," should be read in the light of the 
common law Bs it  existed before its enactment, to discover the remedy 
intended to be supplied by the statute. 

2. Master and Servant-Discharged Employee-Privileged Communications- 
Common Law. 

Under the common law a n  employer would not be liable in  damages if 
in good faith he made a report of the charact& of his discharged em- 
ployee to another who was considering engaging his services; but if the 
report was knowingly false, or if i t  was maliciously made, i t  was aotion- 
able. 

3. Same-Railroads-Express Xalice-Interpretation of Statutes. 
When a report is made by one railroad company to another upon a 

discharged engineer, the report is regarded as privileged, and in the ab- 
sence of express malice no cause of action can bs based on its publication. 
(Chapter 858, Laws 1909.) The doctrine is especially applicable in  in. 
stances of this kind where the interest of the public and of the other em. 
ployees make it  necessary that only competent and careful men fill such 
responsible positions. 

4. Same-Remedial Statutes. 
Chapter 858, Laws 1909, was intended to correct the abuses under the 

common law of statements made concerning a discharged employee out 
of malice, where damages for the loss of employment were difficult of 
admeasurement; and under the provisions of the act a statement made as  
to  the standing of the discharged employee is not privileged, if made ma- 
liciously, and the employer has thereby prevented or attempted to prevent 
the discharged employee from obtaining employment. 

5. Same-Principal and Agent-Evidence-Questions for Jury. 
A railroad company, upon the request of a discharged engineer, made 

reports to several railroad companies to whom the employee had applied 
for work, of such character as  to prevent his being employed by them, 
with a statement that the employee was suing the railroad for damages 
for a personal injury. In  his action against his former employer, under 
chapter 858, Laws 1909, the employee alleged and offered evidence tending 
to show that the report was untrue. I t  appearing that the one who 
made the report was duly authorized to make i t  by the defendant company 
and that the suit referred to was thereafter settled upon a payment to the 
employee of substantial damages, and the employer knowingly continued 
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to make the same statements: Held, ' the question should have been 
submitted to the jury upon the question of malice, and that  the statement 
as  to the suit was not a privileged communication a s  a matter of law. 

BROWN, J., dissenting. 

APYEAL from Webb, J., at February Te'm, 1912, of WAKE. (242) 
This is an action to recorer damages under chapter 858, Laws 

1909, for prerenting or attempting to prevent the plaintiff from obtain- 
ing employment with certain railroad companies as an engineer. 

The plaintiff entered the; employnient of the defendant as engineer, 
on 31 January, 1907, and was discharged on 9 January, 1909. After 
his discharge he applied to the Florida East Coast Railroad Company 
for employment,, and this company, with the consent of the plaintiff, 
requested the defendant to give.it a report of the record of the plaintiff, 
to which request the defendant replied on 22 January, 1909, as follows: 

'(As per your request of the 18th instant, 1 beg to give below the record 
of Engineman R. H. Seward : 

"Entered service 31 January, 1907. 
"Charged with thirty days actual suspension for refusing to 

go out. (243) 
"Thirty days on account of accident. 
"Thirty days actual suspension for damage on account of crown sheet 

to engine being damaged. 
"Thirty days actual suspension for responsibility in connection with 

collision, and 
('Forty-five days record suspension for minor offenses, and 
"Dismissed 9 January, 1909, for leaving station on time of another 

train, resulting in head-on collision." 
The plaintiff also applied to the Norfolk and Southern Railroad Com- 

pany for employment, and upon request from said company for the 
record of the plaintiff, the defendant replied, on 9 July, 1909, as follows : 
"As per your request of 7 July, beg to give below report of Engine- 

nlan R. H. Seward while in our service, and will state further that this 
man is now suing the S. A. L. for personal injury. 

"Eutered service 31 January, 1907. 
"Charged with thirty days actual suspension for refusing to go out. 
"Thirty days on account of accident. 
"Thirty days actual suspension for damages to crown sheet of engine. 
"Thirty days actual suspension for responsibility in connection with 

collision, and 
' "Forty-five days record suspension for minor offenses, and 

"Dismissed 9 January, 1909, for leaving station on time of another 
train, resnltiug in head-on collision." 
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The plaintiff also applied to the Durham and Charlotte Railroad 
Company for employment, and upon request of said company for the 
record of the plaintiff, the defendant replied, on 15 December, 1909, as 
follows : 

"Yours of 11 December. Kindly find below record of R. H. Seward: 
"Entered service 31 January, 1907. 
"Charged with thirty days actual suspension for refusing to (244) 

go out. 
"Thirty days on account of accident. 
i t  Thirty days aatual suspension for damage to crown sheet of engine. 

"Thirty days actual suspension for responsibility in connection with 
collision, and 

"Forty-five days record suspension for minor offenses, and 
"Dismissed 9 Jauary, 1909, for leaving station on time of another 

train, resulting in  head-on collision." 
The action for personal injury referred to in the letter of defendant 

of 9 July, 1909, was commenced after the discharge of the plaintiff by 
the defendant, and was settled in October, 1909, by the payment of $1,350 
to the plaintiff. 

The plaintiff offered evidence tending to prove that he was refused 
employment by the several companies to which he had applied, by reason 
of the reports made by the defendant, and that the statements contained 
in the reports were false. 

H e  admitted, however, on cross-examination, that he was notified of 
each charge contained in the report, and had a hearing thereon, and 
there was no evidence that the report did not contain a true statement 
of the action of the defendant upon the charge. 

The part of chapter 858, Laws 1909, relevant to this case is as follows: 
"If any person, agent, company, or corporation, after having dis- 

charged any employee from his or its service, shall prevent or attempt 
to prevent, by word or writing of any kind, such discharged employee 
from obtaining employment with any other person, company, or cor- 
poration, such person, agent, or corporation shall be guilty of a misde- 
meanor, and shall be punished by a fine not exceeding $500, and such 
person, agent, company, or corporation shall be liable in penal damages 
to such discharged person, to be recovered by a civil action; but this 
section shall not be construed as prohibiting any person or agent of any 
company or corpo~ation from informing, in writing, upon request, any 
other person, company, or corporation to whom such discharged 
person or employee has applied for employment, a truthful (245) 
statement of the reason of such discharge." 
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The plaintiff contended : 
(1)That the defendant had no right, under the statute, to give the 

record of the plaintiff, and could do no more than state the reasons for 
his discharge. 

(2) That if the defendant could give the record of the plaintiff, it 
did not state i t  truthfully, and was actuated by malice. 

The defendant contended : 
(1) That i t  had the right, upon request, to give the entire record of 

the plaintiff, and that its con~munications were privileged and not ac- 
tionable, in the absence of malice. 

(2) That there was no evidence of malice. 
At the conclusion of the evidence his Honor, upon motion of the de- 

fendant, entered judgment of nonsuit, and the plaintiff excepted and 
appealed. 

Douglass, Lyon  & Douglass and R. M. Sirnrns for p la in t i f .  
W.  H.  Puce and Armistend Jones & S o n  for defendant. 

ALLEN, J., after stating the case: The statute under which this action 
is brought, by its express terms embraces "any person, agent, company, 
or corporation," and is applicable alike to all who employ labor. 

I t  must be read in the light of the common law as it exisheld prior to 
its enactment, for the purpose of seeing wherein it was deficient, and of 
discovering the remedy intended to be supplied by the statute. Black 
on Interpretation of Laws, p. 232, says: "When any question arises as 
to the meaning or the scope of a statutory enactment, it is a good rule to 
compare it with the common law on the same subject, and to construe the 
statute with reference to that law. . . . No statute enters a field 
which was before entirely unoccupied. I t  either affirms, modifies, or 
repeals some portion of the previously existing law. I11 order, therefore, 
to form a correct estimate of its scope and effect, it is necessary to hare 
a thorough understanding of the laws, both common and statutory, which 

heretofore were applicable to the same subject. Whether the stat- 
(246) ute affirms the rule of the conlmon law on the same point, or 

whether it supplements it, supersedes it, or displaces it, the legis- 
lative enactment must be construed with reference to the common law, 
for in this way alone is i t  possible to reach a just appreciation of its 
purpose and effect. Again, the common law must be allowed to stand 
unaltered as far  as is consistent with a reasonable interpretation of the 
new law"; and again on page 110 : "The intention of the Legislature 
in enacting a particular statute is not to be ascertained by interpreting 
the statute by itself alone, and according to the mere literal meaning of 
its words. Every statute must be construed in connection with the whole 
system of which it forms a part, and in the light of the common law and 
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. of previous statutes upon the same subject. And the Legislature is not 
to be lightly presumed to have intended to reverse the policy of its 
predecessors or to introduce a fundamental change in long-established 
principles of law." 

When we look to the common law, we find that the employer had the 
right to employ mllom he pleased, and to discharge with or without rea- 
son, and that the employee could select the person whom he mould serve, 
and had the right to quit the service at  pleasure, the only limitation 
upon the exercise of the right by either being the terms of the contract 
of service. 

((An employer has a right to select his employees according to what 
standard he may choose, though such standard be arbitrary or unrea- 
sonable. An employer certainly has a right to refuse to employ any one 
whom he knows to have left another employer in violation of a reason- 
able rule which both employers aiqe seeking to enforce. . . . There 
are, however, limitations upon the rights of the employers in this mat- 
ter. While the employee is bound by the reasonable rules of the em- 
ployer, as a part of the contract of employment, and may be reported 
to other employers for a breach of those rules, there is a correlative duty 
upon the employer not to report an eniployee wrongfully. The rule 
which enters into the contract of employment is as much a part of the 
contract of the einployer as of the employee, and both are bound by it. 
The employer is strictly within his rights as long as he reports no em- 
ployee for a violation of the rule except such as have actuaIly 
violated it. When, however, he wrongfully makes such a report (241) 
and an employee is thereby damaged, such employee has a right of 
action." Willis v. Manufacturing Co., 120 Ga., 600. 

"It is a part of eTery man's civil rights to enter into any lawful busi- 
ness, and to assume business relations with any person who is capable of 
making a contract. I t  is likewise a part of such rights to refuse tr, 
enter into business relations, whether such refusal be the result of rea- 
son, or of whim, caprice, prejudice, or malice. I f  he is wrongfully de- 
prived of these rights, he is entitled to redress. Every person sui juris is 
entitled to pursue any lawful trade, occupation, or calling. I t  is part ,f 
his civil rights to do so. H e  is as much entitled to pursue his trade, oc:it 
pation, or calling, and be protected in it, as is the citizen in his l i f ~ ,  
liberty, and property. Whoever wrongfully prevents him from doing el, 
inflicts an actionable injury. For  every injury suffered by reason of a 
violent or malicious act done to a man's occupation, profession, or way 
of getting a livelihood, an action lies. Such an act is an invaslion of legal 
rights. A man's trade, occupation, or profession may be'injured to such 
an extent, by reason of a violent or malicious act, as would prevent him 
from making a livelihood. . . . A railroad company has the right 
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to engage in its servicle whomsoe~er i t  pleases, and as part of its rights 
to conduct its business is the right to discharge any one from its service, 
unless to do so would be in violation of contractual relations with the 
employee. I t  is the duty of a railroad company to keep in its slervice 
persons who are capable of discharging their important duties in a 
careful and skillful manner. The public interest, as well as the vast 
property interests of the company, require that none other should be 
employed by it. I t s  duty in this regard and its right to discharge an 
employee does not imply the right to be guilty of a violent or malicious 
act which results in the injury of the discharged employee's calling. The 
company has the right to keep a record of the causes for which it dis- 
charges an employee, but in the exercise of this right the duty is im- 
posed to make a truthful statement of the cause of the discharge." 
Hundley v. B. R., 105 Ky., 164. 

The intelligence and skill of the rnlployee were regarded as 
(248) his capital, which he had the right to sell, and which the em- 

ployer had the right to buy, and an unlawful interference with 
the right of either was actionable. 

As was said in Willnv v. Silverman, 109 >Id., 356 : "In furtherance 
of their common welfare and in settlement of their ofttimes conflicting 
interests, both eniployers and employees stand upon a plane of perfect 
equality before the law, enjoying the same freedom and amenable to 
the same restrictions." 

When the employee was discharged, he could not require a statement 
of the reasons for the discharge, and the employer was under no legal 
obligation to gire to any one, with whom he sought employment, his 
record or character, while in his serrice, although he could do so upon 
request, and according to some of the authorities, voluntarily, and there 
would be lto liability in damages if the report was made in good faith, 
and in the belief that it mas true, although in fact false; but if made 
maliciously, it mas actionable. " ,  

"An ex-employer may, without rendering himself liable in an action 
for slander or libel, in good faith, state orally or in writing, and as well 
without as with a prerious request, all that he may believe to be true 
concerning his ex-employee. I t  appearing that the publication was 
made in what is termed 'giving a character,' the presumption is that it 
is made bona ficle, and the burden is on the pIaintiff to show malice in 
the publisher, i. e., either that he had an intent to injure the person 
spoken of or that he did not believe in the truth of the statement pub- 
lished. Where no intent to injure exists, a belief in the truth of the 
language published is a legal excuse for making the publication; but 
where an intent to injure exists, a belief in the truth of the language 
published is not a legal excuse for making the publication. Malice, or 
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want of good faith, is established when it is shown that the matter p ~ b -  
lished was false within the knowledge of the publisher; or malice nzay 
be established by shoving a bad m o t i ~ e  in making the publication, as 
that it m-as made more publicly than was necessary to protect the inter- 
ests bf the parties concerned, or that it contained matter not relevant to 
the occasion, or that the publisher entertained ill-will toward the person 
whom the publication concersled." Townsheid on Slander and 
Libel, see. 246, p. 420. (249) 

"The instance that occurs most frequently in ordinary life of 
this first class of pririleged comnlunications is where the defendant is 
asked as to the character of his former senant ,  by one to whom he or 
she has applied for a situation. X duty is thereby cast upon the former 
master to state fully and honestly all that he knows either for or against 
the serrant; and any conmiunication made in the performance of this 
duty is clearly privileged for the sake of the common conrenience of 
society, even though it should turn out that the former master was mis- 
taken in some of his statements. But if the master. knowing that the - 
serrant deserves a good character, yet, having some grudge against him, 
or from some other malicious nzotire, deliberately states  hat he knom 
to be false, and giaes his late servant a bad character, then such a com- 
munication is not a performance of the duty, and therefore is not privi- 
leged. There is, in fact, in such & case, evidence of express malice, 
which 'takes the case out of the privilege.' " Odgers on Libel and Slan- 
der, u. 199. , L 

'(One of the most ordinary occasions of e~eryday  life which brings 
into existence the question of privilege in regard to communications is 
when one person, either voluntarily or in answer to an inquiry, states 
his own views to another concerning the character of some individual 
who has left his service and seeks to obtain employrileat elsewhere. A 
duty is thereby cast upon the former master to state fully and honestly 
all that he knows either for or against the sen-ant; and any communica- 
tion made in the performance of this duty is clearly privileged for the 
sake of the common convenience of society, even though i t  should turn 
out that the former master was nzistaken in some of his statements. 
But if the master, knowing that the servant deserves a good character, 
yet, having some grudge against him, or from sonze other malicious 
motive, deliberately states what he knows to be false, and gives his late 
servant a bad character, then such a comnlunication is not a perform- 
ance of the duty, and therefore is not pririleged. There is in fact, in 
such a case, evidence of malice, which 'takes the case out of the privi- 
lege.' " Newell on Defamation, Libel, and Slander, p. 490. 

"It seems to us that any person who upon reasonable grounds 
telieves himself to be posessed of kiio-c~ledge v~hich, if true, does '(250) 
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or may affect the rights and interests of another, has the right in 
good faith to comniunicate such belief to that other, and he may niake 
the communication with or without request, and whether he has or has 
not personally any interest in the subject-matter of the communicat~on." 
R. R. v. Richmond, 73 Texas, 575. 

The report was regarded as privileged, and in  the absence of express 
malice no cause of action could be based on its publication, this doctrine 
resting on the moral obligation of the employer. 

The life and limb of the employee were largely dependent on the in- 
telligence, skill, and prudence of his coemployees, and i t  was the duty 
of the employer to exercise care to see that no one was admitted to the 
common employment who p as careless or incompetent. The employer 
owed the same duty to the public, whose lives and property were com- 
mitted to his care, and this duty could not be performed unless one 
employer could, without fear of liability, communicate freely his honest 
belief as to the standing of a discharged employee, and the law, therefore, 
said that such communications were presumed to be made in the per- 
formance of a duty, and in the absence of express malice they could not 
be made the basis of a n  action. 

"The general doctrine of privilege, as applied to actions for libel and 
slander, is founded upon the reasonable view that in the intercourse 
between membe~s of society, and in proceedings in legislative bodies 
and in courts of justice, occasions arise when i t  becomes necessary or 
proper that the character and acts of individuals should be considered 
and made the subject of statement or comment, and that, in the interests 
of society, a party nlaking disparaging statements in respect to another 
on such a lawful occasion should not be subjected to civil responsibility 
in an action of this character, although such statements are untrue. The 
law of privilege has been stated by judges in different forms of words, 
but the comprehensive definition of Blackburn, J., in Davie v. S n e s d ,  
L. R. ( 5  Q. B.), 611, as applied to communications between individuals, 

is especially worthy of notice : 'Where,' says that learned judge, 
(251) 'a person is so situated that it becomes right in the interests of 

society that he should tell a third person certain facts, then if he, 
bona fide and without malice, does tell them, it is a privileged communi- 
cation.' There are many exaniples in the books of communications held 
to be privileged, where the same words, if used other than on a lawful 
occasion, would be libelous, but which, by reason of the occasion when 
they were published, or spoken, mill not sustain an action, although 
proved to be untrue, unless proved to have been spoken maliciously. The 
cases of charges made in giving the character of a servant, or in answer- 
ing an authorized inquiry concerning the solvency of a tradesman, or 
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where the communication was confidential between parties having a 
common interest in the subject to which i t  relates, are illustrations." 
Jfoore v. Banlc, 123 N. Y.. 424. 

"It' (a report by an employer) was made upon a subject-matter in 
which the person communicating it had a deep interest, as well as a 
duty to perform, and was made to a person having a corresponding in- 
terest and duty. I f  one of defendant's servants had demonstrated his 
unfitness for a position held by him, it was for its interest, as well as 
for the interest of the public, that steps should be taken which would 
render the servant aualified and capable. or that he be dismissed. I t  
would not only be for the interest of the company to remedy the evil, 
and to act so as to stop all future complaints, but it would be a matter 
of duty to the public. . . . The comniunication being of a privileged 
character, and having been made on a privileged occasion only, the 
prima facie effect was to overcome and rebut the quality or element of 
malice, and to cast upon the plaintiff the necessity of showing malice in 
fact: that is. that the defendant was actuated bv ill-will in what it caused 
to be done and said, with a design causelessly and wantonly to injure 
the plaintiff. The law is that a communication, to be privileged, must 
be made upon a proper occasion, from a proper motive, and must be 
based upon reasonable or probable cause. When not made in good faith, 
the lawdoes not imply malice from the communicatio~ itself, as in the 
ordinary case of libel. Actual malice must be proven before there 
can be a recovery, and in the absence of such proof the plaintiff ( 2 5 2 )  
cannot recover." I le iner  v. R. R., 78 Minn., 291. 

We cannot think it was the intention of the General Assembly to with- 
draw these wholesome safeguards from employees and the public, and 
that the statute may be effecltive, and will serve a useful purpose, without 
abrogating the principles of the common law. I n  speaking of a statute 
having the same objects in view as the one under consideration, the 
Supreme Court of Minnesota says: "The aot does not attempt to inter- 
fere with the right of an employer to discharge an employee for cause 
or without cause. I t  does not seek to prohibit an employer from com- 
municating to other employers the nature and character of his employees, 
when the facts would be for their interest. . . . I t  is the purpose of 
this law to protect employees in the enjoyment of those natural rights 
and pr ideges  guaranteed them by the Constitution, viz., the right to 
sell their labor and acquire property thereby." S. v. Justus, 85 Minn., 
282. 

Prior to the ratification of the act of 1909, statenients as to the charac- 
ter and competency of discharged employees were frequently made vol- 
untarily, and not upon request, and were sometimes prompted by mali- 
cious motives, when the motive was difficult of proof; when malice and 
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the loss of serrice, as the result of the statement, were proven, the dam- 
ages were difficult of admeasureinent; and when there was no loss of 
employment, but a mere attempt to prevent the employee from obtaining 
it, no compensatory damages could be awarded. 

The act remedies t h e ~ e  defects, and under its provisions a statement 
as to the standing of a discharged employee is not privileged, unless 
made upon request; and whether privileged or not, if made maliciously, 
and the employer has thereby prevented or attempted to prevent the 
discharged eniployee from obtaining employment, the jury may award 
penal damages. 

"Malice or want of good faith is established when it is shown that the 
matter published was false within the knowledge of the publisher; or 
malice may be established by showing a bad motive in making the pub- 
lication, as that it n7as made more publicly than was necessary to protect 

the interest of the parties concerned, or that i t  contained matter 
(253) not relevant to the occasion, or that the publisher entertained ill- 

will toward the person whom the publication coacerned." Town. 
S. and L., see. 245. 

The eliiployer has the right, under the statute, upon request, to g i ~ c  
"a truthful statement of the reason for such discharge," and we do not 
give to these words the restricted meaning contended for by the plaintiff, 
as in our opinion they include the record of the employee, and if the 
statement is so made, in the honest belief that it is true, and not mali- 
ciously, the employer is protected. 

The Supreme Court of Texas, in discussing a similar statute, says in 
R. 8. v. Hixon, 104 Tex-., 26'7: "By the term, 'a true statement' of 
the cause of his discharge, is meant the eniployer shall give fairly, hon- 
estly, and in good faith the ground or cause upon which the master 
acted. I t  was meant that he should not be permitted to discharge for 
one reason and, when called on to g i ~ e  a statement thereof, assign a 
different reason." 

Applying these principlels to the eoidence, and it appearing that the 
plaintiff admits that he was suspended, for alleged miscouduct, one 
hundred and sixty-fire days during a service of a little less than two 
years with the defendant; that he was given a hearing as to each charge, 
and knew of the reeord that was made against him, and that the Broth- 
erhood of Locomotive Engineers, of which he was a member, refused to 
prosecute his appeal when he was finally discharged, we would not hesi- 
tate to affirm the judgment of nonsuit, but for the fact that the plaintiff 
says that the charges contained in the report made by the defendant are 
not true, and the further fact that the defendant incorporated in its le~t- 
ter of 9 July, 1909, written by its superintendent, Poole, the statement, 
"and will state further that this man is now suing the S. A. L. for per- 
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sonal injury," which could not be a part of the record of the plaintiff 
while in the employment of the defendant, nor a reason for his dis- 
charge, as the suit was instituted after he left the service of the de- 
fendant. 

This statenlent is competent evidence against the defendant because 
i t  was within the scope 3f Poole's employment to furnish a copy of the 
plaintiff's record, and i t  was made whilc performing this duty; 
and as said by Jzlstice B r o w n  in  Y o u n c e  v. Lumbe~ C'o., 155 N. C., (254) 
241: "It is well settled that the declarations of officers of a 
corporation are competent only when made in line of declarant's official 
duty, and while discharging i t  in reference to a transaction for the 
company ." 

I t  is not a sufficient answer as to the effeot of this evidence to say 
that the statement is true, as i t  was not information the defendant was 
requested to give, and did not bear on the character or competency of 
the plaintiff, and was calculated to prejudice him. 

There is also evidence that the action instituted by the plaintiff against 
the defendant, referred to in  the letter of 9 July, 1909, was to recover 
damages for personal injuries sustained in a collision, which was one of 
the most serious charges against the plaintiff; that this action was set- 
tled in October, 1909, by the payment of $1,350 to the plaintiff, and 
that thereafter the defendant, in his letter of 15 December, 1909, re- 
tained this same charge against the plaintiff. 

These facts at least permit the inference, which the jury are not 
compelled to adopt, that the defendant would not have paid the sum of 
$1,350 to the plaintiff voluntarily, on account of injuries sustained in a 
collision, if he had been guilty of wrongdoing, and that the retention and 
publication of the charge after the settlement was with knowledge that 
i t  was not true. 

The statute is a wise one, and will serve a useful purpose, if judicious- 
ly administered; but juries, in the assessment of damages, when they can 
be recovered, should mark the line and discriminate clearly between the 
eniployee, who has honestly endeavored to perform his duty, who is 
entitled to the highest consideration, and the negligent and reckless 
employee, who is a menace to his coemployees and the public. 

Upon a review of the whole record, we are of opinion that there was 
some evidence for the consideration of the jury, and a new trial is there- 
fore ordered. 

New trial. 

BROWN, J., dissenting : The statute uiider which this action is (255) 
brought, which is correctly copied in the opinion of the Court, is 
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a very useful piece of legislation, and is intended as m7ell for the protec- 
tion of the traveling public as for the benefit of all employees who dis- 
charge their duty in a faithful manner. 

Taking the statute as a whole, i t  seems to be very plain in its meaning. 
The gravamen of the cause of action is an attempt to prevent by word 
or writing of any kind which is false a discharged employee from ob- 
taining employment. The statute expressly excepts from its operation 
any cause of action when the statement made by the employer con ta in s  
a truthful statement of s u c h  d ischarge .  

I n  this case the plaintiff is an engineer. H e  belonged to a class of 
men who daily take their lives in their hand for our benefit, and to a 
profession whose unpretending, self-sacrificing heroism has been immor- 
talized in song and story. 

Of all professions which are interested in having the records of their 
members made known for the benefit of the efficient and faithful, the 
profession of a  locomotive^ engineer stands first. I n  order that pub 
licity may be given to such records, the statute expressly authorizes the 
giving of a truthful statement as to why an employee has been dis- 
charged. I f  the statement is truthful, it is immaterial what the motive 
of the master may be in furnishing. I f  his motive is to prevent the em- 
ployment in a position of immense responsibility of an incompetent or 
unfaithful person, then the motive is a laudable one. 

The charge which the plaintiff makes in his complaint is that the de- 
fendant company, through its superintendent of motive power, Poole, 
attempted to prevent his getting employment with certain railroad 
companies by means of furnishing then1 with an untruthful statement 
of his service and record with the defendant company. These letters are 
published in the opinion of the Court. 

I am constrained to hold that the testimony of the plaintiff, himself, 
shows that every material statement set out in  these letters has been 
substantiated by his own evidence, and that upon such testimony the 
learned judge of the Superior Court was justified in sustaining the 

motion to nonsuit. 
(256) The plaintiff's evidenoe tends to prove that he entered the cm- 

ployrnent of the defendant 31 January, 1907, and was dismissed 9 
January, 1909. During his employment there was in force on the de- 
fendant railway the "merit system," whereby an engineer received de- 
merits for bad conduct, and upon receiving a given number within twelve 
months, he was discharged. I f  he did not receive any demerits, then he 
was given a good mark. During the time of the employment of thc 
plaintiff, a period less than two years, he was actually suspended for 
120 days on account of accidents and other charges, and also received 
45 days record suspension. 
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The plaintiff admitted upon cross-examination that he was present 
and his examination taken each time he was suspended, and that he waa 
notified of his suspension. He  admits that under the rule of the 
company he had a right to appeal in each instance in which he was 
not satisfied with the action of the company in suspending him, and that 
such appeal could be prosecuted personally by him, or by a committee 
composed of members of the Brotherhood of Locomotive Engineers. 

The plaintiff further admits, although he was suspended on so many 
occasions, he appealed only on one occasion when he was discharged, and 
that the Brotherhood of Locomotive Engineers refused to take up thz 
appeal for him, even after he had asked them to do so. 

The plaintiff testified also, in  respect to the trials by the officers of the 
defendant in regard to each of the items set forth in  the three letters. 
as follows : 

"These were all investigated. Was notified; was present at each in- 
vestigation, but did not appeal except in  the last case." 

I t  is further admitted by the plaintiff upon his examination that 
when he applied to the Florida East Coast Railroad, and the Norfolk 
Southern, and the Durham and Charlotte, the three railroads to whom 
these letters were addressed, he authorized the officers of these railroad< 
to apply to the defendant company for his record, and that this record 
furnished by the superintendent of motive power, Poole, was sent to the 
strid railroad companies at their request, and by the permission of thc 
plaintiff, himself. 

I t  appears to me to be almost incontrorertible that upon a (257)  
comparison of the plaintiff's own evidence with the record fur- 
nished to the said companies, every fact set out in the record is estab- 
lished by the plaintiff, himself. 

I t  is admitted in the opinion of the Court that the judgnlent of non- 
suit would be sustained by the majority of my brethren upon the plaill- 
tiff's own evidence, except for the fact that in his letter of 9 July, 1909, 
Poole made this statement, "and will state further that this man is now 
suing the Seaboard Air Line for personal injury." 

The majority seem to be of opinion that this statement affords some 
slight foundation for this action, because the suit was instituted after 
the plaintiff left the service of the defendant. But the record shows 
that this suit was pending at  the time the request was made for the 
plaintiff's record, and that the statement was a truthful statement. I t  
is not pretended in  the letter that it mas a part of his record. On the 
contrary, the language shom that i t  refers to a period after his dis- 
charge, for the writer says "that this man is now suing the Seaboard 
Air Line for personal injury." 

207 



IX THE SUPREXE COURT. [l59 

I t  was a statement of a fact admitted to be true, and which could be 
easily discovered while examining the records of the court. Surely, it 
cannot be held to be an evidence of malice because the writer of the 
letter stated a fact which mas manifest to all who chose to examine 
the public records of the courts of the State. I f  this is the only ground 
upon rvhich this action can possibly be maintained, then, with all defer- 
cnce to my brethern, i t  appelars to me too trivial to receive a moment's 
consideration. 

There is another reason which impels me to the conclusion that the 
plaintiff cannot recover because of such statement inserted in the letter 
of 9 July, and that is because it was an unauthorized act of Poole, out- 
side of and beyond his duty, and in  no sense ratified by the defendant. 

While Poole in his capacity as superintendent of motive power was 
authorized to conlnlunicate a truthful statement as to why the plaintiff 
vas  discharged, i t  appears upon the face of the letter itself that the 

statement in regard to the suit was not a reason for the discharge 
(258) of the plaintiff, because the suit ~ r a s  brought after his discharge, 

and i t  was, therefore, the unauthorized act of Poole, and in no 
way connected r i t h  his duty as a servant or officer of the defendant com- 
lmny. 

I n  Wood on JIaster and Servant, see. 279, p. 535, it is said: " T ~ P  
question usually presented is whether, as a matter of fact or of law, the 
injury mas received under such circumstances that, under the employ- 
nient, the master can be said to have authorized the act; for if he did 
not, he cannot be made chargeable for its consequences, because, not hav- 
ing been done under authority from him, express or implieid, i t  can in 
no sense be said to be his act." 

I t  is admitted that it was svithin the scope of Poole's employment to 
fnrnish a copy of the plaintiff's record, and to give a truthful statement 
of the reason for his discharge, but it was not within the scope of his em- 
ployment to inject into that statement matters entirely foreign to it and 
entirely disconnected with it, and which appear upon the face of the 
statement to have transpired long after the discharge. I t  seems to me 
that the act of inserting such foreign matter was not at all incident to the - - 
performance of the duties entrust~d to Pool by the defenaant company, 
any more than an anlanuensis would be authorized to inject the emana- 
tions of his own brain into a con~position dictated by his master. 

I think this position is fully supported by the decisions of this Court 
in Daniel 23. R. R., 136 K. C'., 517; Jackson v. T~ leg l -aph  Co.. 139 X. C.,  
347; and Xawyer v. R. R., 142 X. C., 1. 

I t  is not pretended in this case that there was any express authority 
given to Poole to make any statement concerning the plaintiff on behalf 
of the defendant company. which had taken place after the plaintiff 
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had c~ased to be in its employnient. The relation of master and servant 
had then termiilated, and this extraneous matter was inserted by Poole, 
as appears upon the face of the letter, upon his own authority, and there 
is no pretense that it was ever ratified by the defendant. On the con- 
trary, it appears upon the face .of the .comniunication to be Poole's act 
and not that of the company. 

The principal is not liable, as stated by XT. Justice Waliicr (259) 
in Daniel v .  l?. A?., 136 S. C., 583 ; "when the agent steps aside 
f r o m  the duties assigned to him by the principal to gratify some per- 
sonal animosity, or to gire vent to some private feeling of his own." 

D. S. CHADWICK, JK. V. 0. A. KIRKMAN, GEORGE T. PENNY, J. R. 
THOMAS, CAROLINA LOAN AND REALTY COMPANY AND THE HOME 
BANKING COMPANY. 

(Filed 22 May, 1912.) 

1. Pleadings-Amendments-Trial Term-Conrt's Decision. 
I t  is within the discretion of the trial judge, if exercised without abuse, 

to permit amendments to pleadings, in this case allowing a reply to be 
filed to defendant's counterclaim a t  the trial term and ordering a trial 
on the issues thus raised, i t  appearing that  the counterclaim was only 
an incident to the facts raised by the issues, of which the defendant was 
apprised by the pleadings already filed. 

2. Attorney and Client-Trial-Argument Upon Facts and Law-Harmless 
Error. 

While in  this case a ruling of the lower court would have been upheld, 
denying t h e  right of plaintiff's attorney to read the facts of a decision to 
the jury in  applying the principles of law therein laid down, for the 
reason that  the case argued to the jury was a n  action against the de- 
fendant in  the case a t  bar, involving similar questions of fraud, it  is 
Held that, upon the record, the decision of the lower court in permitting 
it will not be disturbed. 

3. Bills and Notes-Indorsee-Fraud-Burden of Proof-Immaterial Find- 
ings-Verdict-Power of Court, . 

In  a n  action attacking the validity of a note for fraud in the procure- 
ment by the payee and its indorsee, alleged by the plaintiff to be a holder 
with notice, the burden is on the holder to show that he was purchaser 
for value before rraturity and without knowledge or notice of the im- 
peaching facts, shown to have existed, and Held, in this case, that i t  was 
not error for the trial judge to set aside or disregard a finding of the jury 
upon that  issue, there being no evidence tending to show that the holder 
was a n  indorsee of that character, the allegation beingsimply that he had 
"taken over" the note. 
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4, Deeds and Conr6yances-Fraud-Evidence Rendered Competent-Testi- 
mony, How Construed. 

In regard to a sale of lands alleged by plaintiff to have been procured 
by fraud, a witness was permitted, over defendant's objection, to testify 
that on a certain occasion "he found there was a crooked sale on hand," 
referring to the transaction complained of, and concerning which he had 
already testified fully and directly as to the entire facts, tending to estab- 
lish deliberate fraud on the part of defendant: Held, no reversible 
error. 

(260) APPEAL from Foushee, J., at February Term, 1912, of Mc- 
DOWELL. 

Action to recover damages for fraud and deceit in the sale of realty. 
There was allegation, with evidence on part of plaintiff tending to 

show that in  March, 1910, and a t  various times thereafter and before 
action commenced, the defendants, G. T. Penny, J. R. Thomas, and 
Carolina Loan and Realty Company, by fraud and deceit induced plain- 
tiff to buy one-half interest in a body of land in McDowell County, 
composed of several tracts, and to pay therefor $2,500 in money and 
to execute his note for $2,500 additional, secured by a mortgage on the 
property. That the land was comparatively worthless and defendants 
without title to the most of it, and the damages suffered was practically 
the entire purchase price paid and agreed upon. For  a second cause of 
action, plaintiff sued for a breach of warranty in the conveyance from 
clcfendants to plaintiff for the land in question. 

Defendant, the Home Banking Company, an institution in which 
defendant Penny was a director a t  the time, answered, denying any 
participation in the alleged fraud, and alleged that i t  was bona fide 
owner and holder of the unpaid $2,500 note, having "taken over" same 
in due course of business. The other defendants answered fully, denying 
any and all allegation of fraud made against them, and set up a counter- 
claim in which they alleged that in the course of the transaction, plain- 
tiff having received title for entire tract and made these defendants a 
warranty deed for one-half interest in same, had placed a mortgage on 

tho entire land before defendants had registered their deed, and 
(261) that this was done by plainti'ff with design and intent to cheat 

and defraud defendants, ~ t c . ,  a l ~ d  offered evidence in support of 
some of these positions. 

At the trial term and over defendants' objection, plaiiitiff was allowed 
to file a reply denying this charge of fraud, and defendants excepted 
and objected, and excepted further that they were compelled to try at  
said tern1 on issum raised by this reply. The following verdict was 
rendered : 
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1. Did the defendanhs George T. Penny and J. R. Thomas procure 
the plaintiff to execute his note for $2,500 and pay $2,500 (in a check 
which was cashed) for the deed from 0. Arthur Kirkman by fraud and 
misrepresentation, as alleged in the complaint ? Answer : Yes. 

2. If so, was the Carolina Loan and Realty Company a party to the 
fraudulent conduct entered into by the defendants George T. Penny 
and J. R. Thomas, by which $2,500 and the note for $2,500 was obtained 
from plaintiff, as alleged in the complaint? Answer : Yes. 

3. Did the Home: Banking Company participate in or have knowledge 
of any fraud by which a note for $2,500 was secured by plaintiff, as 
alleged in the complaint? Answer: No. 

4. What amount of damage, if any, is the plaintiff entitled to recover 
from George T. Penny, J. R. Thomas, and the Carolina Loan and Realty 
Company? Answer: $2,500, with interest from 28 March, 1910, plus 
$10, without interest. 

5. Did the defendant 0. A. Kirkman have title to the 640-acre tract 
of land described in the deed from Kirkman to plaintiff at the time said 
deed was made, or did he afterwards acquire the same? Answer: No. 

6. What amount of damages, if any, has the plaintiff sustained by 
reason of the failure of the title to the land described in the deed from 
0. A. Kirkman to plaintiffs ? Answer : Nothing. 

7. Did plaintiff execute a mortgage on the lands described in the deed 
from Kirkman to plaintiff to L. W. Davis for $2,500 after he had 
executed a deed to one-half interest in said lands to Penny and Thomas? 
Answer: Yes. 

8. What damage, if ally, have the defendants Penily and (262; 
Thomas sustained thereby? Answer : None. 

On the rendition of the verdict, the court being of opinion that there 
was no evidence from either party tending to show that the Home Bank- 
ing Company was a holder of the note, in due course, set aside the 
verdict on the third issue and gave judgment on the verdict for plaintiff, 
the material parts of which are as follows: "It is therefore adjudged 
that the verdiot as to the third issue be set aside, and that the plaintiff 
have and recover of defendants George T. Penny, J. R. Thomas, and the 
Carolina Loan and Realty Company the sum of $2,500, with interest 
from 28 March, and a further sum of $10, with interest on the $10 
from the date of this judgment, and the cost of this action. I t  is fur- 
ther adjudged that the said Home Banking Company is not the b o r n  
fide holder of the said note given by the plaintiff, referred to in the 
pleadings, and can recover nothing from the plaintiff on account thereof. 
And i t  is further adjudged that the said note be delivered up for can- 
cellation." 

Defendants having duly excepted, appealed. 
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Justice & Brondhzrrst and Pless & Winbo~ne for plaintiff. 
b. F.  Spainhour, 11'. T .  ,lIorgun, c o d  E. D. Steele f o ~  def~ildunts. 

HOKE, J., after stating the case : There was ample evidence to support 
the verdict, and on careful perusal of the record we find no good reason 
for disturbing the results of the trial. I t  mas urged for 'error that the 
court below permitted the filing of a reply to defendants' counterclaim 
at the trial term and in ordering a trial on the issues thereby raised. 
This is a matter that is left largely in the discretion of the trial court, 
and while such court should be always careful to see that a party is not 
taken by surprise and unduly prejudiced by being presently forced into 
the trial of issues which he had no reason to expect or prepare for, there 
is nothing in this case to shorn1 that the discretion vested in his I-Ionor was 
improperly exercised. The counterclaim of defendant was only one inci- 
dent in this matter. The cause of action set up by plaintiff embraced 

the entire transaction and fully apprised defendant of all thr 
(263) facts relevant to the injury, and thex were evidently not taken 

by surprise. LZs a ~nat ter  of fact. there was no testimony offered 
tending to support a charge of fraud against plaintiff, and the counter- 
claim referred to and made the basis of this exception seem to have 
been inserted more with a view of "talking back" in the record than with 
any well-grounded hope of benefit to be derived from it. 

I t  was insisted further, that in the argument of plaintiff's counsel to 
the jury improper use mas made of the case of Rlite v. Penny, reported 
in  157 N. C., 110, a case involving an issue of fraud and in which the 
same defendant, George T. Penny, appears to have been an actor. 

I t  is recognized with us-a rule established by express statutory pro- 
visioii-that an attorney may argue the whole case to the jury, both of 
fact and law, and in the exercise of this privilege counsel have been 
allowed to state the ('facts of another case for the purpose of applying 
the law of that case to the one in hand," and only to the extent required 
for such purpose. S. v. Corpening, 157 N .  C., 623; Hnrrington 7).  

Wudesboro, 153 N. C., 437; Hor.ah v. Knol~, 87 N. C., 483. 
I t  is unfortunate for defendant that he has figured in another cause 

involving an issue of fraud, and on facts not dissimilar to the one at  bar, 
and the propriety of using such a case is at least questionable. We 
deem it right to say further, that if his Honor in this instance had denied 
the right to counsel, his ruling would have been upheld; but as a niatter 
of law the argument was kept well within the principles of the cases 
referred to and others of like kind, and we have concluded that on this 
record the question could very properly be left to the decision of the 
just and learned judge who presided at  the trial. 
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The action of the court in setting aside the verdict on the third issue, 
or in disregarding it, as immaterial, was entirely proper and worked 
no legal wrong to defendants. Sprinkle v. Wellborn, 140 N.  C., 163. 

The fraud haring been estaLblished, in order to maintain the position 
of holder in due course of the $2,500 note, the burden was on the defend- 
awt to prove that i t  was ilidorsee for v:llue before maturity and 
without knowledge or notice of the impeaching facts. Nanufac- (264) 

. tuving Co. v. Summers, 143 N.  C., 103. There was not only an 
entire absei~ce of evidence to support the position, but i t  was not even 
alleged in the answer that defendant company was indorsee of the notes, 
the allegation being simply that the company had "taken over" the note. 
The facts, therefore, embodied in the third issue were irrelevant and 
immaterial and could well have been disregarded by the court in its 
judgment. Mayers 11. McKimmon, 140 N. C., 640; Tyson v. Joyner, 
139 N. C., 69. 

The objection that plaintiff in his testinlony was allowed to say, in 
reference to a foreclosure sale under the mortgage given by him to the 
railway company, that "on coming to Marion on one .occasion he found 
there was a crooked sale on hand," may not be sustained. The witness 
had testified fully and directly to the entire facts of the transaction, 
tending, if accepted by the jury, to establish a deIiberate fraud on the 
part  of defendants, and this expression of opinion, while not in strictness 
permissible, was too remote and insignificant to be allowed for reversible 
error. 

On examination of entire record, we are of opinion that the case has 
been tried on correct legal principles, that an actionable wrong has been 
clearly established, and the judgment on the verdict in plaintiff's favor 
should be affirmed. 

No error. 

Cited: Retts v. Telegraph Co., 161 N.  C., 81. 

(265) 
CECIL G. WILKINSON v. 0. F. WILKINSON. 

(Filed 24 April, 1912.) 

1. iWalicions Prosecution-Nol. Pros.-Termination of Crin~inal Action. 
Entering a nol. pros. in a cfiminal action is a sufficient termination 

bhereof within the requirement for bringing an action for malicious prose- 
cution. 
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2. Sarne-Nol. Pros., "With Leave." 
A criminal action is as much terminated by a n  entry of a nol. pros., 

"with'leave," as  if a n  entry of a nol. pros. alone had been made, the effect 
being the discharge of the prisoner without day. 

3. RIalicious Prosecution-Probable Cause-Mixed Facts and Law-Instruc- 
tions-Questions for Jury. 

The only difference between a general or unqualified no1 pros, and one 
"with leave" is that in  the latter case the leave to issue a capias upon the 
same bill is given by the court in  advance, instead of upon a special ap- 
plication made afterwards, which may be refused by the court in order 
to guard the citizen against any abuse of process. 

4. RIalicious Prosecution-Probable Cause-Mixed Pacts and Law-Instruc- 
tions-Questions for Jury. 

The question of probable cause, in an action for malicious prosecution, 
is  a mixed one of law and fact, leaving for the jury to determine from 
the evidence, as  a matter of fact, whether the circumstances of the case 
show the cause to be probable or not probable; but whether, supposing 
them to be true, they amount to a probable cause, is a question of law for 
the judge. 

5. Same-Appeal and Error. 
I n  a n  action for malicious prosecution an instruction is held to be in- 

sufficient and erroneous in failing to charge the jury what would or would 
not be probable cause, as  they might find the facts to be upon the evidence, 
,and by which they were told only that if they found from the evidence the 
defendant procured the arrest of the plaintiff, and a t  the time the facts 
and circumstances were not such a s  would lead a man of ordinary caution 
and prudence reasonably to believe that the offense had been committed, 
there was not a probable cause for the prosecution. 

6. BIalicious Prosecution - Neasure of Damages - Instructions - Punitive 
Damages. 

In  this action for nlalicious prosecution i t  is held that  the charge upon 
the measure of damages, though not as  clear and explicit as  i t  should have 
been, was not erroneous, and that punitive damages can only be allowed 
upon a finding of particular or actual malice by the jury. Stanford v. 
Grocery Go., 143 N. C., 419, cited and applied. 

(266) APPEAL b y  defendant f r o m  Coolce, J., a t  J a n u a r y  Term, 1912, 
of DURHAM. 

T h e  facts  a r e  sufficiently stated i n  the opinion of t h e  Cour t  by  MR. 
JUSTICE WALKER. 

iUanning & Evere t t  and  B r y a n t  & Brogden for p7aintiff. 
J .  Crawford  B i g g s  a n d  B r a n h a m  d? BratuZey for ds f endan t .  

WALKER, J .  T h i s  i s  a n  action f o r  malicious prosecution. Tho d ~ -  
fendant  h a d  caused the  arrest  a n d  prosecution of t h e  plaintiff, who was 
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not related to him, upon the charge of having feloniously stolen ?ertaii~ 
admission tickets belonging to him as proprietor of the Arcade Theater 
in Durham. The criminal proceedings were brought before the recorder, 
and when the solicitor stated that he had not been able to examine :he 
case, and the defendant insisted upon an immediate trial, a nol. pros., 
with leave, was entered at the suggestion of the recorder, ill order to 
preseme the rights of the State, but the prosecution of the case was never 
renewed. I t  is now contended that this was not a sufficient determina- 
tion of the proceeding to authorize the bringing of this suit. I t  was 
held, though, in JIatch v. Cohen, 84 N.  C., 602, and Marcus v. Bernstein, 
117 N. C., 31, that a no& prosequi is a legal determination of the orig- 
inal suit within the meaning of the law concerning malicious prosecution. 
But defendant contends that this rule does not apply to a nol. pros., w i t h  
leave, as in the latter case the prosecution is kept on foot, or, in other 
words, is not ended. This, we think, is a misapprehension of the true 
reason upon which those cases were decided. A nol. pros., in criminal 
proceedings, is nothing but a declaration on the part of the solicitor that 
he will not, a t  that time, prosecute the suit further. I t s  effect is to put 
the defendant without day, that is, he is discharged and permitted 
to go whithersoever he will, without entering into a recognizance (267) 
to appear a t  any other time. It is not an acquittal, it is true, for 
he may afterwards be again indicted for the same offense, or fresh pro- 
cess may be issued against him upon the same indictment, and he be 
tried upon it. To prevent abuse, the power of the solicitor to issue new 
process upon the same bill is checked and restrained by the fact that a 
capius, after a 1201. pros. does not issue, as a matter of course, upon the 
mere will and pleasure of the officer, but only upon pern~ission of the 
court, which will always see that its process is not abused to the oppres- 
sion of the citizen. This was laid down, as fully as +we have stated it, in 
S. v. Thornton,  35 N.  C., 256, and eTer since has been considered to be 
the settled practice. The only difference between a general or unquali- 
fied nol. pros. and one "with leave" is that in the latter case the leave 
to issue a capias upon the same bill is given by the court in advance, 
instead of upon a special application made afterwards. 8. v. S m i t h ,  129 
N.  C., 546. Referring to this kind of no1 pros., the Court, in 8. v. S m i t h ,  
supra, said: "While. we recognize the fact that the court should control 
its process, and see that it is not used to the oppression of the citizens of 
the State, it is also necessary to so use i t  as to bring offenders to trial 
and justice. I f  the court thinks proper to grant such leave at  the time 
the nol. pros. is entered, we do not see why it may not do so ; and we do 
not feel like reversing a practice so universally adopted in the State." 
The suit is terminated as much by one form of entry as by the other, 
because in both the prisoner is discharged without day, and that seems 
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to be the true test. I n  both he can be taken upon a fresh capias,  in one 
by special order and in the other under the general leave to issue. Our 
opinion is, therefore, against the defendant on this point. 

But we think there is error in the charge of the court upon the ques- 
tion of probable cause. The court charged the jury as follows: "If you 
find from the evidence in this case, and by the greater weight thereof, 
that the defendant procured the arrest of the plaintiff on a charge of 
stealing tickets, and at  the time the facts and circumstances were not 

such as would lead a man of ordinary caution and prudence rea- 
(268) sonably to beliere that such offense had been committed, and that 

the plaintiff was guilty of committing the offense, then there was 
not probable cause for the prosecution." The decisions of this and many 
other courts are to the effect that the judge must instruct the jury as to 
what facts, if found by them, will show that there was or was not prob- 
able cause. We have followed the ruling in the celebrated case of J o h n -  
stone v. S u t t o n ,  9 T. R. ( 1  Durnf. & East), 510, 545, where it was held 
that the question of probable cause is a mixed proposition of law and 
fact. Whether the circunlstances alleged to show the cause to be prob- 
able or not probable are true and existed, is a matter of fact; but whether, 
supposing them to be true, they amount to a probable cause, is a question 
of law; and upon this distinction, Lord  Mansfield said, proceeded the case 
of Reyno lds  v. K e n n e d y ,  1 Wilson, 232. This case was approred in 
Httpwart v. Xonneton, 98 U. S., 187. Follming the rule of Johnstone T .  

S u t t o n ,  supra,  this Court decided, in P l u m m e r  c. Gheen,  10 N.  C., 66, 
that the parties are entitled to the opinion of the court upon the facts as 
they may be found by the jury, as to whether there was probable cause 
or not, and Chief  Just ice  T a y l o r  said: "As the question of probable 
cause is compounded of law and fact, the defendant had a right to the 
opinion of the court distinctly on the law, on the supposition that he had 
established, to the satisfaction of the jury, certain facts. Whether the 
circumstances were true was a question for the jury; whether, being true, 
they amounted to probable cause, is a question of law." I n  the later case 
of Beale  v. Roberson,  29 N.  C., 280, the Court said: "This case brings 
up again the question whether probable cause is matter of law, so as to 
make it the duty of the court to direct the jury that, if they find certain 
facts upon the evidence, or draw from them certain other inferences of 
fact, there is or is not probable cause; thus leaving the questions of fact 
to the jury, and keeping their effect, in point of reason, for the decision 
of the court, as a matter of law. Upon that question, the opinion of the 
Court is in the affirmative, and therefore this judgment must be re- 
~ e ~ s e d . "  The Court then reviewed the authorities and thus comnlented 

upon them, and established the ~ x l e  as we hare stated i t :  "Such 
(269) a series of decisioils, ill our o m r  courts, the same may, wollld 
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proteclt the doctrine laid down in them from being drawn into de- 
bate now, even if we entertained doubts of its correctness originally. But 
independent of authority, our reflections satisfy us that the principle is 
perfectly sound. I t  is a question of reason, whether certain ascertained 
facts and circumstances constitute a probable and rational ground for 
charging a particular person with crime." And after remarking that it 
is not the prosecutor's belief of the other's guilt which will excuse him. 
for he must take care that he acts only on a reasonable belief, a just 
suspicion, the Court further said: "Now, our inquiry is, whether, for 
the determination of the question as to the sufficiency or the insufficiency 
of the grounds of suspicion, supposing them to exist in fact, the court 
or the jury be the more competent; and we think, very clearly, that the 
court is, because i t  is a question of general and legal reasoning, and can 
best be performed by those whose professional province and habit it is 
to discuss, weigh, and decide on legal presumptions. The only argument 
against that is the difficulty in cases of many and complicated facts and 
contradictory evidence, as in Plummer  1' .  Gheen, of properly separating, 
to the comprehension of the jury and to the satisfaction of the judge, the 
matters of law and fact. But that only proves the difficulty of deciding 
such cases, whether by the court or jury, and does not at  all help us in 
saying whether this or that point should be decided by the one or the 
other." The Court, therefore, held, upon the added authority of Panton 
7'. Wil l iaw~s ,  2 Ad. & El. (N. S.), 169, that ''In an action of this sort the 
judge must determine whether the facts, if proved, or any of them, con- 
stitute such cause, leaving it to the jury to deci'de only whether the facts, 
or those inferred from them, exist; and as that is so when the facts are 
few and the case simple, it cannot be otherwise when the facts are numer- 
ous and complicated. I t  would seem, then, that making a question on 
this subject must be regarded as an attempt to move fixed things, and 
cannot be successful either in England or here. As the case goes back 
to another trial, on which the facts may appear differently, we think it 
unnecessary to consider those that came out on the former trial, 
in reference to the question of probable cause, further than to (270) 
remark that few cases, perhaps, could better illustrate the danger 
of leaving that question to the discretion of a jury, whose decision of it 
is not susceptible of review in another court." This has been considered 
as the leading case upon the subject, and has been fqllowed in all subse- 
quent cases as stating the law correctly. The instruction in Beale 7,. 

Roberson was substantially like that given in this case, and was held to 
be erroneous. The following more recent cases assert the same doctrine 
and approve Beale v. Roberson, supra:  S w a i n  P .  Staf ford,  26 N .  C., 
392 ; V i c k e r s  v. Logan, 44 N. C., 393 ; Bradley v .  Morris, ibid., 395, and 
Jones v. R. R., 125 N. C., 227, which is directly in point. 
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I n  Xmith v. Deauer. Judge Battle thus sums up the matter: "What is 
probable cause is a question of law, to be decided by the court upon the 
facts as they may be found by the jury. Eeale 2).  Roberson, 29 N .  C., 
280; Bickers v. Logan, 44 N.  C., 393. As a guide to the court, i t  is 
defined to be 'the existence of circumstances and facts suficiently strong 
to excite, in a reasonable mind, suspicion that the person charged with 
having been guilty was guilty. I t  is a case of apparent guilt as contra- 
distinguished from real guilt. I t  is not essential that there should be 
positive evidence at the time the action is commenced, but the guilt 
should be so apparent at the time as mould be sufficient ground to induce 
a rational and prudent man, who duly regards the rights of others as 
well as his own, to institute a proswution; not that he knows the fact 
necessary to insure a conviction, but that there are known to him sufi- 
cient grounds to suspect that the person he charges was guilty of the 
offense.'' 

Brooks v. Jones, 33 N. C., 261; Kelly v. Traction Co., 132 N. C., 372; 
Downing 9. Stone, 152 N.  C., 527, cited by plaintiff's counsel, do not 
sustain the instruction. The Court, in those cases, was dealing with a 
question of malice. 

I n  Downing 2).  Stone, sQpra, Justice Hoke applies the rule as we have 
stlated it, when he says: "Where it is proven that legal advice was 

taken by a prosecutor, this, too, is a relevant circumstance in con 
(271) nection with other facts, admitted or established, to be considered 

by the court in determining the question of probable cause. Y ~ T -  
gan v. Stewart, 144 N.  C., 424; R. R. v. Hardware Co., 143 N. C., 58." 
H e  expressly adopts the rule in Morgan v. Stewart, supra, in the follow- 
ing word< citing the oases: "It is accepted doctrine with us that, on 
facts admitted or established, the question of probable cause is one of 
law for the court. Jones v. R. R., 125 N. C., 229 ; Bradley v. Morris, 44 
N. C., 395; Szuaim v. Stafford, 26 I?. C., 392.'' See, also, Newell on 
Malicious Prosecution, secs. 276 and 277; 16 Am. & Eng. Enc. (2 Ed.), 
p. 669. 

Unless we overrule the many cases which have been decided by us and 
have settled the rule, we must hold that the judge's instruction was in- 
sufficient, and left to the jury to decide what he should have decided for 
them, that is, whether upon any given state of facts which may have 
been found by the jpry there was or was not probable cause. As it is, the 
jury were only required to apply a definition of probable cause to the 
facts, without any opinion of the court to guide them, as to how the lam 
considered the different phases of the evidence. This was a clear viola- 
tion of the rule, if we are to adhere to it. We think there was evidence 
for the jury to consider as to whether there was probable cause or not. 
The facts are not complicated, but simple, and it should not be difficult 
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to  arrange them so a s  to inform the jury clearly upon the law. This 
error of the court requires us to remand the case for a new trial. W e  
will add that, i n  our opinion, there was no positive error i n  the charge 
upon the question of damages, although it was not as full  and explicit 
a s  it might have been. W e  do not understand the charge to mean that  
plaintiff can recover punitive damages upon proof of general malice, 
such a s  would be sufficient to establish liability, but only upon proof of 
particular or  actual malice, as  defined in  the cases. See Stanford v. 
Grocery Co., 143 N. C., 419, where this question is  discussed. 

New trial. 

Cited: Brinkley v. Enight ,  163 N. C., 195; Humphries v. Edwards, 
164 N. C., 157; Tyler  v. Mnhoney, 166 N. C., 514. 

ELIZABETH HOLT ET AL. v. S. B. ZIGLAR. 

- (Filed 1 May, 1912.) 

1. Wills-Caveat-Infants-Adverse Interests-Consent JudgmentProcess. 
Where, in proceedings to caveat a will, the interests of minor children 

are involved, who are not properly represented, the issue of devisavit vel 
non cannot be answered by consent of the parties to the action so as to 
bind the infants. 

2. Wills-Caveat-Infants-Adverse Interests-Representation-Process. 
Infants taking under a will are not properly made parties to proceed- 

ings to caveat the will, who have been served with summons after the 
commencement of the term, only.two days before the trial. 

3. Same-Consent Judgment-Fraud and Collusion-Questions of Law. 
When i t  appears in proceedings to caveat a will that the parents of 

infants, who held an adverse interest to them, were appointed guardians 
ad Zitem, and who with their attorney and by their pleadings and testi- 
mony consented to an  answer to the issue of devisavit vet non in their 
own favor, the decree accordingly rendered in an interval between the 
trial of criminal cases a t  the term is collusive and fraudulent as to the 
infants, and cannot bind them. 

4. Wills-Caveat-Guardian Ad Litem-Adverse Interests-Disqualification. 
A guardian ad litem must have no interests adversary to those of his 

ward, and his attorney must be equally disinterested. 

5. Wills-Caveat-Infants-Adverse Interests-Guardian Ad Litem-Disqual- 
ifications-Fraud and Collusion-Interests Unprejudiced. 

A testator devised two-thirds of his lands to be equally divided between 
certain children of his two daughters and his son. At the death of his 
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wife, the third thereof, which was devised to her for life, was to be 
divided share and share alike between the son and the grandchildren 
named: Held, (1) the interests of the daughters and son of the testator 
were adversary to those of the grandchildren, and their consent to an 
answer in the negative to an issue of devisavit veZ non in proceedings 
to caveat the will was collusive and fraudulent as to the grandchildren, 
who were not properly made parties or legally represented; ( 2 )  the only 
issue being as to collusion and fraud, the question as to whether the 
infants interested would be prejudiced by the judgment entered does not 
arise for consideration. 

APPEAL from Lyon ,  J., at Norember Term, 1911, of ROCKINGHAM. 
Civil action. Fourteen issues were submitted to the jury by his 

Honor, but as the finding of the jury in  response to the first issue is 
deterininatire of the action, it is necessary to set out only that issue, to 
wit : 

1. Was the judgment setting aside the will of Valentine Allen ob- 
tained by collusion between Samuel A. Allen, J. Ham Cardwell, and 
S. B. Ziglar, for the purpose of vesting the title to the lands conveyed 
i n  the will of Valentine Allen in their respective wives, and divesting the 
children of the said respectire wives of the'ir interest in said land under 
the provisions of said will? Answer: No. 

I n  response to a second issue by consent, the facts were found by the 
court, and his Honor found then1 as follows : 

An unsigned paper was filed i11 the clerk's office, in the .form of a 
caveat to the will of Valentine Allen, and on 20 October, 1885, the 
clerk issued a citation to the heirs and devisees of said Allen, notifying 
them to appear a t  the November Tenn, 1885, of the Superior Court, 
which begun on 9 November, 1885. 

This citation was served on some of the heirs on 9 November, 1885, 
and on the others on 11 November, 1885; and on 1 2  November, 1885. 
guardians ad l i t e m  were appointed for the infaut defendants, and they 
filed answer admitting the allegations of the complaint. 

There was a motion for a new trial. The motion was overruled. 
There was jud,gment that the defendants go without day. The plain- 
tiff excepted and appealed. 

W a t s o n ,  Runton & M ' U ~ S O I I ,  u t ~ d  (j. 0. McMirhuel  for .  p la in t i f .  
H u w ~ p h r e y s  (e. Sllarp, Manly ,  Henclren & W o m b l e  for defendants.  

BROWN, J. A paper-writing purporting to bc the last will and tes- 
tament of Valentine Allen was duly admitted to probate in common 

form by the clerk of the Superior Court of the county of Rock- 
(274) inghani in 1885. A paper-writing, undated, purporting to be 

a caveat to said will was filed in the office of the said clerk dur- 
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ing said year, and on 20 October, 1885, notices were issued by the clerk 
direct to Elizabeth A. Allen et  al., devisees under the yaid will, and an 
issue of devisavit vel non was made up and certified for trial to the 
iegular tern1 of the Superior Court of said county on 9 November, 
1885. At said tern1 it appears that the issue was submitted to the jury 
in  the following form : 

I s  the paper-writing propounded for probate the last will and tes- 
tament of Valentine Allen? Answer: No. 

Whereupon the usual decree was entered, denying probate to the 
said paper-writing, and declaring it not to be the last will of Valentine 
Allen. 

This action is brought by the plaintiffs, a granddaughter and a great- 
grandson of Valeut ik  Allen, against a son, a married daughter, and 
certain grandchildren of Valentine Allen, for the purpose of setting 
aside the aforesaid decree upon the ground of fraud and collusion be- 
tween the adversary parties to the record of the suit in which said de- 
cree was rendered. 

I n  the consideration of this appeal we deem i t  necessary to consider 
only one assignment of error. 

I n  apt time the plaintiff's counsel offered the following special in- 
structions : 

(The trial of the Allen suit was had on 11 November, 1885, being 
Wednesday of the first week.) 

1. I f  the jury find from the evidence that prior to November Term, 
1885, of Rockingham, that the last will and testament of Valentine 
Allen was probated and proved-in common form before the Clerk of 
the Superior Court of Rockingham, and was duly admitted to record 
by the examination on oath of the subscribing witnesses thereto, and 
that under the provisions of said will the lands belonging to the estate 
of the said Valentine Allen were devised to the minor children of Mar- 
garet J. Ziglar and S. B. Ziglar, and to the minor children of Ellen 
Cardwell and J. Ham Cardwell, and that Samuel A. Allen, the son of 
Valentine Allen, was only willed a grandchild's share; and the 
jury further find from the evidence that at  said term of court (275) 
a proceeding was instituted in the name of Samuel A. Allen, 
plaintiff, v. Margaret J. Ziglar and her husband, S. B. Ziglar, and Ellen 
Cardwell and her husband, J. Ham Cardwell, and the minor children 
of Margarelt J. Ziglar and Ellen Cardwell, defendants, for the purpose 
of setting aside the will of Valentine Allen ; and that a citation issued 
which was served upon the minor children of Margaret Ziglar by John 
Boyer, Sheriff of Forsyth County, by reading the summons to them on 
11 November, 1885, two days after the beginning of said November 
term of court of Rockingham County, and which was also served upoil 
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the minor children of Ellen Cardwell by reading the same to them on 
3 November, 1885, the first day of said November term of court; and 
they further find that the bond for cost in the said proceeding purport- 
ing to have been given by Samuel A. Allen was signed by S. B. Ziglar, 
one of the defendants, as surety for the maintenance of said action; 
and if the jury further find from the evidence that the written motion 
in the handwriting of counsel of record for the defendants, S. B. Ziglar 
and J. Ham Cardwell i n  said proceedings was made to appoint S. B. 
Ziglar and J. Ham Cardwell guardians ad litem for their minor chil- 
dren, and that said Ziglar and Cardwell were appointed by the court, 
such guardian ad l i tern of their respective children in the said pro- 
ceedings, and that a joint answer was filed in the handwriting of coun- 
sel for defendants J. Ham Cardwell and his wife Ellen, S. B. Ziglar 
and his wife Margaret, and that S. B. Ziglar, J. Ham Cardwell, guar- 
dian ad l i tern for their respective minor children, in which said answer 
i t  was admitted that the said paper-wiriting probated as the last will 
and testament of Valentine Allen was not the last will and testament; 
of Valentine Allen, and upon the back of said answer there appears 
in the handwriting of counsel for the plaintiff Samuel A. Allen the 
following: "12 November, 1885. We authorize the within ansm7er 
to be filed both for ourselves and in our capacity as guardians ad l i tem.  
*?. Ham Cardwell, S. B. Ziglar"; and if the jury find that a judgmellt 
was rendered at  said November term of court to which the summons 
purporting to have been served upon the minor defendants upon said 

action was returnable, and in  which said judgment i t  was de- 
(278) clared that the said paper-writing purporting to be the last will 

and testament of Valentine Allen was not his last will and tes- 
tament, and adjudging that Samuel A. Allen, the plaintiff, should pay 
the cost of said proceeding: that if tho jury find these to be the facts, 
the court holds that the said proceedings so fa r  as the minor children 
of ;Margaret Ziglar aiid Ellen Cardtvell are concerned, were collusive 
aiid a fraud in  law upon the rights of the said minor children under 
the provisions of their grandfather's will, and if they find such to be 
the facts, the plaintiffs in this said action are entitled to have the 
judgment depriving them of their interest in said land granted at  NO- 
vember term in 1885 of the Superior Court of Rockingham, in the case 
of Samuel A. Allen v. Margaret Ziglar and others, set aside, and the 
jury will answer the first issue "Yes." 

The court declined to give the instruction, except as modified as 
follows: That if the jury find these to be the facts, the court charges 
you t h a t  y o u  m a y  consider these facts in passing zcpon t h e  question. of 
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fraud and collusion between 8. A. Allen and J.  H a m  Cardwell and 8. 
B. Zigbar in obtainkg the judgment at Pall Term, 1885, setting aside 
the will of Valentine Allen. 

We think the court erred in adding the modification. The plaintiffs 
-crere entitled to the prayer as asked. The record disclosed that there 
is abundant evidence to substantiate every fact set out in the prayer 
for instruction. I n  fact, there is practically no evidence to the con- 
trary; and if these facts are taken to be true, they constitute! legal fraud, 
fraud in  law, which would entirely vitiate and destroy the force and 
effect of the decree setting aside the will of Valentine Allen. 

Under that will the testator devised two-thirds of his landed estate 
to be equally divided between the childre'n of his two daughters, Mar- 
garet Ziglar and Ellen Cardwell, and his son Samuel, and a t  the death 
of his wife, Elizabeth, the third which had been devised to her for life 
was to be divided share and share alike "between my son Samuel and 
my grandchildren, the heirs of the bodiems of my two daughters, Mar- 
garet Ziglar and Ellen Cardwell," and that portion given to his 
son Samuel was to be placed in  the hands of a guardian. (277) 

I t  is patent that i t  was the manifest interest of Margaret 
Ziglar and Ellen Cardwell and of Samuel Allen to have this will set 
aside. They were heirs a t  law of the testator, and the children of 
Margaret Ziglar and Ellen Cardwell '(these plaintiffs) were the prin- 
cipal beneficaries under the will. 

The evidence shows that the fathers of these children went deliber- 
ately to work to have that will set aside and to consent i n  behalf of 
their children to the decree entered in the proceedings. , 

The policy of the law will not permit the last will and testament of 
a person to be set aside by consent. An issue of devisavit vel now is not 
such a proceeding as can be determined by the consent of the parties 
thereto where some of them, as in this case, are infant children. So 
careful is the law to give effect to the disposition of property that even 
the witnesses to the will are regarded as the witnmses of the law, and 
not the witnesses of any particular party. 

The facts embodied in  the prayer for instruction are scarcely denied, 
and show that the infant devisees were only served with notice after 
the term of court began when the issue was to be tried. This service 
was made on Monday, 11 November, when the court began on 9 No- 
vember, and the case was "railroaded" through on Thursday, 14 No- 
vember, during a temporary suspension of the criminal docket for the 
purpose, of submitting this issue to a jury. 

Under all our decisions the infant devisees were really not parties to 
the proceeding. Doyle v. Brown, 72 N. C., 393; Condry v. Cheshire, 
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88 N. C., 375; Harrison v. H a r k o n ,  106 N.  C., 282; Card v. Finch, 
142 X. C., 144-148; Hughes 7.. Pritchard, 153 N. C., 141. I n  this last 
case X r .  Justice ~Vmzning eloquently says : 

"Infants are, in many cases, the wardb of the courts, and these forms, 
cnacted as safeguards thrown around the helpless, who are the victims 
of the crafty, are enforced as mandatory, and not directory only. Those 
1. ho venture to act in defiance to them ~ u s t  take the risk of their action 

being declared void or set aside." 
(278) The evidence shows that the father of the Ziglar children be- 

came the surety of Samuel Allen, the careator, on the bond for 
cost at the very time that he was appointed guardian ad litem to pro- 
tect the rights of his children, the infant defendants, and further, that 
the father, Ziglar, paid the attorney's fee to represent him as defendant 
in the case which Ziglar was assisting in prosecuting by signing the 
cost bond. Ziglar and his brother-in-law, Cardwell, were each ap- 
pointed guardian ad litern of his own children, and they filed a joint 
answer in their individual capacity representing their wives, and also 
hs guardians of their minor children, although their interests were 
dianletrically opposed. 

I t  ~ v a ~  quite like these faithful guardians to see to it that this joint 
answer admitted that the paper-writing was not the will of Valentine 
Allen, when by doing so they deprired their children and wards of all 
illterest in inore than 800 acres of land, which then, of course, descended 
.to their wives in fee. 

The evidence shows that the same counsel represented Ziglar and 
Cardwell and their wives in their individual capacity and also acted 
as their attorney as guardians of their children, whose intelrest, as me 
h a m  shown, was opposed to that of their parents. 

I t  requires no citation of authority to show that upon these facts 
the law must pronounce a decree rendered under such circumstances, 
without even the semblance of a trial, collusire and fraudulent as to 
the rights of the minor children. 

I t  is another singular fact appearing in evidence that this will was 
written by a Dr. Scales and executed on 22 November, 1875, and the 
testator lived for ten years afterwards. Upon the so-called trial it was 
not contended that Samuel Allen had no capacity to make a will, but 
the only evidence offered bearing upon the execution of the will was 
that of Dr. Scales, who stated ten years after he had written the mill 
that he did not think he had drawn the will as Valentine Allen wished 
it drawn, although, when the will was probated by the clerk, this same 
u~itness made no such declaration. 
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I t  is held that a guardian ad litern of infant defendants must be a 
person who has no adversary interests to his ward. Ellis v. Massen- 
burg, 126 N .  C., 129. 1 n  this case the Court says: 

"The court has no higher duty than the protection of infant (279) 
defendants, and there can be no trust more sacred than that of 
a guardian, who nlust be absolutely free from any interest or motive 
that can possibly intelrfere with the faithful performance of his du- 
ties." 

I f  he has any interest at  all in the suit, it must be thoroughly con- 
aistent with that of his ward's. Even his attorney must be equally dis- 
interested, and a mere colorable interest is a sufficient disqualification 
for either if at all adverse. Moore v. Gidney, 75 N.  C., 34; Molynew 
v. IIuey, 81  N.  C., 106-113; A~rington v. Arriagton, 116 N.  C., 170- 
179 ; Cotton Mills v. Cotton iMills, 116 N.  C., 647-652. 

Says the Court: "We think that this rule is analogous to that for- 
Lidding a trustee to deal with himself, which, founded upon natural 
justice and public policy, has become too firmly imbedded in our juris- 
prudence by repeated decisions to need citation of authorities." 

I n  Covington v. Covington, 73 K. C., 172, Judge Pearson comments 
with some severity upon a guardian who makes use of the name of his 
ward to niaintain a proceeding directly opposed to the interest of his 
\ward and for his own benefit. I n  Morris v. Gentry, 89 N .  C., 248, it 
was held that no person should be selected as guardian ad Zitem unless 
he is in position to protect the rights of the infants, and has no adverse 
interests. 

The learned counsel for the defendant submitted an elaborate argu- 
ment that Samuel Allen and the other devisees would take per stirpes 
and not per capita, and, therefore, that no injustice was done by setting 
aside the testator's -c\7ill, although the proceeding was collusive and 
fraudulent in  law. 

It is not necessary to determine as to what share1 Samuel Allen would 
take under his father's will until that will is established and probated 
~ccording to lam. The only issue raised by the pleadings in  this case 
is one of fraud and collusion in relspect to the manner in  which that 
will was set a t  naught. 

We are of opinion that the court should have given the prayer for 
instruction in the manner and form as requested. 

New trial. 

Cited: 8. c . ,  163 N. C., 391; Johnson v. Whilden, 171 N.  C., 154. 
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MECHANICS BANK AND TRUST COMPANY v. H. B. WHILDEN. 

(Filed 28 May, 1912.) 

1. Evidence-Title-Corners-Declarations. 
In this controversy, involving title to lands, declarations as to certain 

corners material in establishing the location of the lands held incom- 
petent. 

2. Equity-Cloud on Title-Description-Rig.ht of Action. 
As the defendant's deed, in any event, covers a-part of the lands de- 

scribed in plaintiff's deed, the right of plaintiff to maintain an action to 
remove a cloud from his title upon the ground that, according to the 
plaintiff, the defendant's lines are outside of his deed, is not presented. 

BROWN, J., concurring; WALKER, J., concurs in the concurring opinion. 

APPEAL by defendant from Webb, J., at Fall  Term, 1911, of G R A H A ~ .  
This is an action to remove a cloud from title. 

The plaintiff claims under a grant issued by F. H. Busbee, 
(280) trustee, of date 18 August, 1885, and the defendant under a 

grant issued to D. F. Goodhue, of date 27 May, 1872, and both 
parties introduced evidence to sustain their respective claims. 

The principal controversy between the parties is as to the location 
of the Goodhue grant, the pl'aintiff contending that its beginning corner 
is at  H on the plat, in which event i t  would cover only a small part of 
the land in the plaintiff's grant, and the defendant contending that it 
is at A on the plat, which location would cover nearly all of the land 
in the plaintiff's grant. There was a locust tree at  A and one at  H, 
and his Honor permitted a witness for the   la in tiff to say that he had 
heard three persons say that the locust a t  H was a corner of the Good- 
hue tract, and the defendant excepted. 

There was no evidence fixing the time when the declarations were 
made, or that those making then1 were disinterested, or that they were 
dead at  the time of the trial. 

There was a verdict and judgment in favor of the plaintiff, and the 
defendant appealed. 

(281) W .  T .  Crawford and Peli.,: E.  Alley for plainti#. 
Bryson & Black for defendant. . 

ALLEN, J. The evidence of the declarations of certain persons as to 
the location of the Goodhue corner was incompetent because hearsay, 
and should have been excluded. 

"The restrictions on hearsay evidence of this character-declarations 
of an individual as to the location of certain lines and corners-estab- 
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lished by repeated decisions, are:  that the declarations be made ante 
litem motam; that the declarant be dead when they are offered, and that 
he was disinterested when they were made." Hemphill v. Hemphill, 138 
N. C., 506. 

None of these requirements were met by the plaintiff, and as the dec- 
larations are condemned under the general rule excluding hearsay evi- 
dence, i t  was its duty to prove the facts bringing the evidence within the 
exception. 

I n  Dobson v. Pinley, 53 N. C., 499, Chief Justice Pearson says: "In 
the latter, to wit, hearsay evidence, i t  is necessary as a preliminary to its 
admissibility to prove that the person whose statement it is proposed to 
offer in  evidence is dead; not on the ground that the fact of his being 
dead gives any additional force to the credibility of his statement, but 
on the ground that if he be alive he should be produced as a witness"; 
and this language is quoted with approval in Shaffer v. Gaynor, 117 
N. C., 15; Westfelt v. Adams, 131 N.  C., 379, and Yow v. Hamilton, 136 
N. C., 358. 

The question discussed by the defendant as to the right to maintain 
an  action to remove a cloud from title; when the deeds of the defendant, 
if located according to the plaintiff's contention, are outside the lines 
of the plaintiff's deeds, is not presented, because the deeds of the, defend- 
ant  cover a part of the land in  the deeds of the plaintiff in any event. 

For  the elrror pointed out there must be a 
New trial. 

BROWN, J., concurring: I concur in  the ruling of the Court that 
the evidence of the declarations of certain witnesses admitted by t,h2 
court as to the location of the Goodhue corner was incompetent as hear- 
shy testimony and should have been excluded. But I am of opinion. 
that instead of a new trial being ordered, the action should be dis- 
missed. 

The suit is one, according to the language of the complaint, 
brought to remove a cloud upon the plaintiff's title, when in (282) 
fact there is no cloud upon the title to the property claimed by 
him as located by the jury. The defendant claimed title under grant 
3522, containing 640 acres. The plaintiff claimed title to his land 
under grant 7315. 

The whole controversy was one of boundary and centered entirely 
upon the true beginning cor'ner indicated by the letter "A" on the map, 
while the plaintiff contended that the beginning corner was not at  "A," 
but at  the point indicated by the letter "H" on the map, and asked that 
grant 3522 be canceled as a cloud on plaintiff's title. The two grants 

227 



I N  T H E  SUPREME COURT. [I59 

adjoined each other, and one could not possibly constitute a cloud upon 
the title to the other, since the only question involved was the true loca- 
tion of the two grants. 

There is no question of lappage involved, and no claim that oile grant, 
properly located, covers any part of the other grant. As commonly un- 
derstood, a cloud on title to property is an outstanding claim or en- 
cumbrance, which if valid mould impair the title of the owner of e 
particular estate, such as conveyance of the identical property or a part 
of it, or mortgage, judgment, tax levy, etc. Black's Law Die. (2  
Ed.), 210. 

Before equity will undertake to remove a cloud upon title, it must 
ussume some semblance of a title, either legal or equitable, to the prop- 
erty in question. 32 Cyc., 1314. 

A mere verbal claim to or assertion of ownership in land does not 
constitute a cloud on title, and neither can a dispute about the true 
location of the beginning corner of two adjoining grants constitute a 
cloud on the title to either. W a t w s  v. Lewis, 106 Ga., 758; 3 Wait's 
Actions and Defenses, 189. 

I do not think the act of 1893, Revisal, see. 1589, has any bearing 
upon this case. I t  was not intended to substitute an action, remove sl 

cloud on title for a processioning proceeding, or for an action of tres- 
pass quare cirausurn fregit to try title to land. MciL'amea v. Alexander, 

109 N. C., 242; Pearson v. Boyden, 86 N.  C., 585. 
(283) The statute referred to was intended simply to the re- 

striction that before a plaintiff could maintain an action to 
remove a cloud upon his title he must affirmatively show that he war 
in the rightful and actual possession of the land, and allege the 
bringing of the action by one not in the actual possession thereof, ~ U C -  
Lean v. Shaw, 125 N. C., 492. 

To show the irregularity of this proceeding, although the jury have 
located the plaintiff's grant according to his contention, and therefore 
the defendant's grant covers no part of i t  according to such location, yet 
his Honor has given judgment that the defendant's grant constitutes a 
cloud, upon the title of the plaintiff, and decrees that the defendant's 
grant, together with all mesne conveyances thereunder which the defend- 
ant claims title to said land, are hereby adjudged and declared to be void. 

For these reasons I think the action should be dismissed. 

MR. JUSTICE WALKER concurs in this opinion. 

Cited:  roll^,^. 7). McKinney,  post, 321; Lumber Co. v. Hinton,  171 
N. C., 30. 



X. C.] SPRING TERM, 1912. 

H. BREWER & CO. v. ABERNATHY, LYERLY & CO. 

(Filed 28 May, 1912.) 

~leadi~~s-~artners1~i~-~oryoration-~vidence-~emurrer-~l'aiver. 
When suit is brought in the name of a partnership, objection that it 

does not appear whether the plaintiff is a partnership or a corporation 
is deemed to be waived unless taken advantage of by a written demurrer 
or answer, and comes too late upon demurrer to the evidence. 

APPEAL from Long, J., at December Term, 1911, of BURKE. 
,4t the close of plaintiff's evidence the defendants moved for judgment 

as of nonsuit. This is an extract from the record: 
"At the close of plaintiff's testimony the defendant demurs ore tenus 

to the evidence and insists the plaintiff should be nonsuited, for that 
there has no evidence been offered tending to show the names of 
the partners of the plaintiff's conipany, if they are partners, and (284) 
no evidence tending to show that the plaintiff company is an in- 
corporation." Upon an inspection of the record, such as the court is 
able to make, it fails to find any evidence as to whether i t  is a partner- 
ship or incorporation. The court also fails to find anything in record, 
summons, or pleading disclosing whether the plaintiff is an incorporation 
or partnership. The court, therefore, being left in the dark in this 
matter, upon all the evidence and upon the record directs a judgment of 
nonsuit against the plaintiff, and to such order the plaintiff excepts and 
appeals to the Supreme Court. 

J .  T .  Perkins for the plaintiff. 
41:ery & Er& a,nd A. A. Whitener for the defendant. 

BROWN, J. The record discloses two assignments of error: 
1. The exclusion of the affidavit of the plaintiff showing that the notes 

were given for goods sold and delivered as set forth in  plaintiff's first 
assignment of error. 

2. The order of nonsuit of plaintiff, and the sustaining of the defend- 
ant's demurrer to the evidence as set forth in the plaintiff's second ex- 
ception. 

I t  is not nelcessary to consider the first assignment of error, as we are 
of opinion that the court below erred in ordering a nonsuit on the ground 
that it did not appear whether the plaintiff was a partnership or a cor- 
poration, and, if a partnership, who the partners mere. The ruling of 
his Honor was made, as stated in the briefs of the counsel, upon the 
authority of Heaton v. Wilson, 123 N. C., 398. 

We do not think that case is by any means decisive of the question pre- 
sented here. I t  was an action for the recovery of the possession of cer- 
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tain logs, accompanied with the ancillary proceedings of claim and 
delivery, and was not brought in the name of the partnership, but in 
the name of W. H. Heaton alone. 

While the evidence showed that the logs belonged to Heaton and W. W. 
Avery and the court held that "Heaton could not recover all the logs, if 

a partner, more than he is entitled to," the idea of the court 
(285) seemed to have been that inasmuch as the the action was brought 

in the name of Heaton as an individual and not in the name of the 
partnership to which the logs belonged, therefole Heaton conld not re- 
col-er. We do not think the case is any authority for the position thnt 
motion to nonsuit can be sustained upon the grounds set out in his 
Honor's judgment quoted above. 

This question was carefully considered and decided by us in the recent 
case of Kochs 11. Jackson, 156 N.  C., 327, in an opinion by Mr Justice 
Allen. I n  that case i t  is held that a demurrer ore tenus will not be sus- 
tained on the ground that the plaintiffs' name appeared to be either that 
of an incorporated company or a partnership, and that neither the fact 
of incorporation nor the names of the partners were alleged. 

This is in accordance with the statute, wherein such objections are 
deemed to be waived unless taken advantage of by a written demurrer 
or answer. I n  this case the suit is brought in the name apparently of a 
partnership, and the transaction seems to have been had with H. Brewer 
& Co., who are the plaintiffs. I t  is that title which appears in the writ- 
ten correspondence between the parties. 

I f  the plaintiff desired to take advantage of the fact that the names 
of the copartners were not set out, he should have done so in apt time. 
By waiting until the close of the plaintiff's evidence, the defendant 
waived any right to object to the fact that the names of the individual 
copartners were not set out in the title of the case. 

Reversed. 

JOHN A. GARRISON AND WIFE V. CASE THRESHING MACHINE COMPANY. 

(Filed 24 April, 1912.) 

1. Issues, Form of-Court's Discretion-Appeal and Error. 
The form of issues being within the discretion of the trial judge, his 

decision as to them is not reviewable on appeal, if they are sufficient for 
the parties to present their contentions and develop their case, and the 
verdict will determine their rights and support the judgment. 
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2. Contracts, Written-Condition Precedent-Par01 Evidence. 
While parol evidence may not, as a rule, contradict the express terms 

of a written contract, the principle does not extend to the competency of 
evidence tending to show that the written instrument was to be effective 
only upon the performance of an unfulfilled condition precedent, as in 
such a case there never was a valid execution of the contract. 

3. Same-Mortgages-Delivery on Condition-Breach-Innocent Purehaser- 
' Boreclosure-Measure of Damages. 

The purchasers of an engine gave a note and mortgage on their lands 
to secure the purchase price, which were transferred before maturity to 
an innocent purchaser for value, who, upon default in the payment of the 
note, foreclosed the mortgage by sale. In an action brought by the buyers 
of the engine against the seller for damages, it was held competent to 
show by parol evidence that the delivery of the note and mortgage was 
upon the condition precedent that the engine should prove satisfactory 
for a certain kind of work, which it could not do; and held, further, in 
this case, as it was found that the vendor had sold the note and mortgage 
given by the purchasers of the engine, to an innocent polder, in violation 
of this condition, and the mortgagors could not therefore redeem, the 
measure of damages was the value of the land sold under the mortgage. 

4. Issues-Immaterial-Judgment-Harmless Error. 
In this action an issue as to the fraudulent procurement by defendant 

of the contract becomes immaterial, as the verdict is sufficient, upon the 
other issues, to support the judgment rendered. 

APPEAL from Lyon, J., a t  November Term, 1911, of ROCK- (286 
INGHAM. 

This action was brought to recover damages for the sale of certain 
lnnd undLer mortgage, which was made under the following circum- 
stances: The plaintiffs were solicited by two agents of the defend- 
ant to purchase one of its traction engines, they representing that the 
engine would haul from five to eight thousand feet of green lumber 
over the road from McIver to Reidsville in Rockingham County. The 
plaintiffs declined to buy the engine unless it would do this, and i t  was 
thereupon agreed that they should sign the usual order for the 
engine and also notes and a mortgage to secure the price, with (287) 
the understanding that the papers should be left with the agents 
and held by them until the engine was tested and it should be ascer- 
tained that i t  would haul the lumber as represented, and that the 
papem should not take effect until the test was made and the represen- 
tation found to be true. The papers were accordingly signed and de- 
livered to the agents under said agrement. The test of the engine 
was made by one of the defendant's engineers, and proved that the 
representation was utterly false and that the engine would be worth- 
less to the plaintiffs. The defendant transferred the papers for value 
and before maturity, in violation of said a,greement, to the Bank of 
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Kacine, and the bank sold the land under the power contained in the 
mortgage, after the plaintiffs had refused to accept the engine and de- 
manded a return of the papers, with m~hich demand the defendant re- 
fused to comply. 

The court submitted issues to the jury, which, with the answers 
thereto, are as follows : 

1. Were the real estate mortgage aud contract referred to in the com- 
plaint signed and placed with ~ o u d e n  and Iseley, or either of then,, 
under the agreement and condition precedent that the papers were not 
to be delivered to the defendant and become operative unless the engine 
should meet the tests alleged to have been guaranteed by the defendant 
that i t  would meet? Answer: Yes. 

2. Did the machiae, upon the test, meet the conditions guaranteed 
as a conditiou precedent to the delivery of the contract and mortgage 
to the defendant ? dnswer : No. 

3. Was the said mortgage taken by the defendant and thereafter 
assigned by i t  to a bank, in  riolation of an agreement by defendant 
that i t  would not treat the mortgage and contract as being executed un- 
less the engine, upon test made, came up to the standard of efficiency 
guaranteed by defendant ? Answer : Yes. 

4. Did the defendant procure the delirery of the contract and mort- 
gage to Bowden and Iseley by fraud, as alleged in the complaint? 

Answer : Yes. 
(288) 5. What amount was due the said bank at the time it received 

said mortgage? Answer : $1,542. 
6. What was the amount of freight paid by the plaintiff and the value 

of the real estate described in the mortgage at  the time of the sale of the 
property to satisfy said mortgage? Answer: $2,081. 

7. Could the plaintiff have paid off the mortgage and have redeemed 
the real estate described in the mortgage? Answer: No. 

Judgment was entered upon the verdict for the plai~ltiff, :tnd the 
defendant appealed. 

P. W .  Glidezu~ll, A. L. Brooks, J .  H. Vernon, and E. J .  Justice fov 
plaintifs. 

Johnson, Tvie & Dalton and Dorman Thompson for defendant. 

WALKER, J. ,  after stating the case: The defendant tendered certain 
issues, and, without setting them out, it is sufficient to say that they did 
not embrace the questions raised by the pleadings, and were, therefore, 
properly rejected by the court. Those adopted by the court were suffi- 
cient for the defendant to present its contentions and to develop its case, 
and this is all that could be asked. The folrn of the issnes is withiu 
the discretion of the judge, provided they are sufficient to determine the 
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rights of the parties and to support the judgment. Roberts v .  Baldwin, 
155 N.  C., 276; Clark v. Guano Go., 144 X. C., 71; Kimberly v. 
Howlar~d,  143 X. C., 398; Fields v. Rynum,  156 N.  C., 413. We also 
think that the testimony of the plaintiffs, as to the transactions and 
dealings between them and defendant's agent, was competent. I t  does 
not fall within the rule excluding parol evidence of the contents of a 
written instrument and requiring the production of the paper. This is 
not an action for the breach of a written contract, but the theory upon 
which it rests is that the instrument was never delivered, and this is the 
principal question in the case. I f  the contract had been executed, or 
the writing delivered to the agents, with the understanding that it should 
presently take effect, the plaintiff could not, by parol evidence, contra- 
dict or vary its terms. X o f i t t  c.  Naness, 102 N.  C., 457. Rut 
this is not what was proposed to be done, but, 011 the contrary, (289') 
the purpose x a s  to shorn that the contract never had any existence 
in fact. 

The case is goremed, in all its features, by 7'rntt r ' .  Cltuf in .  136 
N. C., 359, and Bowser r .  l ' a r ~ y ,  156 N .  C., 35. I n  the case last cited 
Justice Hoke,  quoting from Walker c. Venters,  148 N.  C., 388, and 
commenting upon the same and other cases, said: ''Even when a con- 
teniporaneous oral stipulation would be otherwise received, because it 
too was a part of the contract, this will not be allowed when it con- 
tradicts the portion of the agreement which is reduced to writing. This 
is well stated by the present Chief Justice in Walker u. Venters, as 
follows: 'It is true that a contract may be partly in writing and partly 
oral (except when forbidden by the statute of frauds), and in such case 
the oral part of the agreement may be shown; but this is subject to the 
well-established rule that a contemporaneous agreement shall not con- 
tradict that which is written. The written word abides.' While this 
position is unquestioned, it is also fully understood that although a writ- 
ten instrument pupporting to be a definite contract has been signed and 
delivered, it may be shown by parol evidence that such delivery was on 
condition that the same was not to be operative as a contract until the 
happening of some contingent event, and this on the idea, not that a 
written contract could be contradicted or varied by parol, but that until 
the specified event occurred the instrument did not become a binding 
agreement between the parties. I t  never in fact became their contract. The 
principle has been applied with us in several well-considered decisions, 
as in Pratt  v. Chaf in ,  136 N .  C., 350; l i e l ly  v. Oliver, I13 N.  C., 442; 
Penniman v. Alexander, 111 X. C., 427, and is now very generally 
recognized." 

I n  Ware  v. Allen, 125 U. S., 590, the Court held that "l'arol eridcncc 
is admissible in an action between the parties to show that a written in- 
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strument executed and delivered by the party obligor to the party 
obligee absolute on its face was conditional and not intended to take 
effect until another event should take place." I t  is said in Anson on 

Contracts (Am. Ed.), 318: "The parties to a written contract 
(290) may agree that until the happening of a condition, which is not 

put in writing, the contract is to remain inoperative." The prin- 
ciple is a familiar one and is directly applicable to the facts of this 
case. I t  has been well stated, in  its application to similar facts, by 
Judge Devens in Wilson v. Powvs, 131 Mass., 539, as follows: "The 
manual delivery of an instrument may always be proved to have been 
on a condition which has not been fufilled, in order to void its effect. 
This is not to show any modification or alteration of the instrument, 
but that it never became operative and that its obligation never com- 
menced." And also by Crompton, J., in' Pym v. Campbell, 6 Ed. and 
BI., 88, thus : "If the parties had come to an agreement, though subject 
to a condition not shown in the agreement, they could not show the con- 
dition, because the agreement on the face of the writing would have been 
absolute and could not be varied; but the finding of the jury is that this 
paper was signed on the terms that it was to be an agreement if 
Abernathie approved of the invention, not otherwise. I know of no rule 
of law to estop parties from showing that a paper purporting to be a 
signed agreement was in fact signed by mistake or that it was signed on 
the terms that i t  should not be an agreement till money was paid or 
something else done.'' Those two cases were cited with approval in 
Prat t  v. Chafin, supra. See also 1 Elliott on Ev., sec. 575; Gazzam v. 
Insurance Co., 155 N. C., 330. As practically all of the defendant's 
exceptions are based upon a misapprehension of this rule, as the one con- 
trolling the case, they cannot be sustained. 

We do not think that the trial judge expressed any opinion upon the 
facts. H e  was merely stating the contentions of the respective parties in 
that part of the charge to which this exception was taken. 

As the defendant passed the papers to an innocent purchaser for value, 
and plaintiffs cannot recover the land, they are entitled to be compensated 
by the defendant for the loss they have sustained by its wrongful act, 
which, in  this case, is the value of the land. Sprinkle v. Wellborn, 140 

N. C., 163 ; Hale on Damages, 72. 
(291) I t  is unnecessary to discuss the exceptions relating to the fourth 

issue, as, without this issue, the verdict is sufficient to support the 
judgment (Sprinkle v. Wellborn, supra), though we think they are with- 
out merit, as there was some evidence of the fraud. 

No error. 

Cited: Rousseau v. Call, 169 N. C., 177. 
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W. G. VAN GILDER V. W. H. BULLEN. 

(Filed 28 May, 1912.) 

1. Deeds and Conveyances-Contracts-Equity-Fraud-Resdssion-Unrea- 
sonable Delay. 

Upon the principle that a party seeking to rescind a contract for fraud 
in its procurement must promptly act upon the discovery of the fraud, 
i t  is held that equity will not afford relief to a purchaser of lands i n  his 
action to rescind his deed for fraud when he has waited for two years 
without indicating his purpose to do so. 

2. Same-Acquiescence. 
A purchaser of lands seeking equitable relief upon the ground that the 

sale had been procured by the fraudulent misrepresentation of the vendor 
that  he owned the fee, whereas he  only owned a life estate therin, by 
acquiring the remainder indicates that  he intended to perfect his title 
and abide by his contract. 

3. Deeds and Conveyances-Contracts-Equity - Rescission - Unreasonable 
Delay-Damages-Actions a t  Law. . 

A purchaser of *lands, having lost his right to have his deed rescinded 
for fraud because of his vendor's misrepresenting that he was the owner 
of the fee when he only had a life estate therein, subsequently acquired 
the remainder: Held, his measure of damages under the facts of this case 
is  the amount paid by him to make his tit le in  fee, as  i t  was represented 
to him to be. 

4. Same-Vendor and Vendee-Covenants. 
One claiming under a deed wherein i t  is stipulated that  the original 

vendee agrees to pay a certain mortgage indebtedness on the lands con- 
veyed, a s  a part of the consideration, is bound by the terms of the deed 
to pay this indebtedness, and a personal judgment may be rendered against 
him for it. 

6. Deeds and Conveyances-Contracts-Mortgages-Life Estates-Acquisi- 
tion of Fee-Feeding Estoppel-Decree of Foreclosure-Equity. 

A purchaser who acquired only a life estate in  lands under a deed 
purporting to convey the fee, wherein there was a provision under which 
he assumed a certain existing mortgage indebtedness against the land, 
afterwards acquired by purchase the remainder in  fee. In  proceeding to 
foreclose the mortgage, after the death of the life tenant: Held, (1) the 
life estate, having fallen in, was not subject to foreclosure sale; (2)  the 
purchaser had the right to perfect his title by acquiring the remainder 
by purchase; and ( 3 )  the doctrine of feeding a n  estoppel does not apply 
to the subsequent acquisition of the remainder, so as  to subject i t  to a n  
order of sale or a decree of foreclosure. 

6. Deeds and Conveyances-Title-Common Source-Superior Title-Equitj- 
-Estates-Remainders. 

The doctrine that  when both parties to a controversy a re  claiming 
under a common source of title to the lands i n  dispute they may not deny 
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the title of the person under whom they both claim, does not prevent one 
of them from showing that he has acquired a better title, as, in this case, 
that the common source held only a life estate, which had fallen in, and 
that he is entitled to possession under a deed from the remainderman. 

(292) APPEAL from WhedFce, J., at February ~ e r m ,  1912, of UNION. 
Thomas S. Hemby, being the owner of the land hereinafter re- 

ferred to, situate in Union County, died leaving a will of date 23 April, 
1883, in which he devised said land to W. S. Hemby for life, and after 
his death to his children, if he left any, and if not, to D. J. Hemby. 

On 23 October, 1903, the said W. S. Hemby conveyed said land to 
M. L. Dunlap, of the city of Chicago, by mortgage deed, to secure a note 
for $2,000, payable to said Dunlap, which mortgage deed purported to 
be in fee, but contained no covenants. 

On the sanie day, 23 October, 1903, the said W. S. Hemby executed 
R deed to the defendant Bullen, purporting to convey said land in fee, 

subject to said mortgage, and with general covenants. 
(293) The last mentioned deed contained the following agreement: 

'(Subject to an encumbrance of $2,000, which the grantee as- 
sumes and agrees to pay as part of the purchase money; and subject 
also to the taxes of 1903 and thereafter," and was executed in considera- 
tion of the conveyance by the said Bullen to said Hemby of certain real 
property in Chicago, subject to a mortgage of $4,000 thereon. 

On 24 October, 1903, the said M. L. Dunlap executed a deed to the 
plaintiff, W. C. Van Gilder, by which he transferred to him said note 
for $2,000, and the mortgage securing the same, and conveyed his in- 
terest in  said land. 

The property in Chicago, conveyed to W. S. Hemby by the defendant, 
was sold under the mortgage, which was an encumbrance thereon at the 
time of th'e conreyance, and the said Hemby never realized anything 
therefrom. 

W. S. Heinby is dead, but the date of his death is not given, and the 
defendant has acquired the interest of D. J. Hemby in  said land, for 
which he paid $11, and the plaintiff and the defendant agree that the 
defendant owns the remainder interest in the land. 

This action is brought by W. C. Van Gilder against the said Bullen 
to foreclose the mortgage executed by W. S. Hemby, and the defendant 
entered a general appearance. 

I11 his answer the defendant admits that he promised to pay said note 
of $2,000 secured by said mortgage, but he alleges that he was induced 
to enter into the contract with the  aid W. S. Hemby by reason of a 
conspiracy between said Hemby and the plaintiff to defraud him, and 
upon the representation that the said Hemby had title in fee to said 
land, which representation both the plaintiff and Hemby knew to be 
false. 236 
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The defendant knew nearly two years before this action was com- 
menced that W. S. Hemby had only a life estate at  the time of his con- 
veyance, and he at  no time tendered a reconveyance, nor did he demand 

' that  the Chicago property be reconveyed to him, nor do any act showing 
that he elected to rescind the contract. 

The defendant offered evidence tending to establish his allegations of 
fraud, but his Honor held on the admitted facts, assunling fraud 
to be established, that the defendant had lost his right to recis- (294) 
sion by delay; that his remedy was to recover damages upon the 
false representation; that the measure of his damages was the amount he 
paid for the remainder interest; that the plaintiff could not recover a 
personal judgment against the defendant, but was entitled to have the 
land sold to pay his debt. Judgment was rendered accordingly, and the 
defendant excepted and appealed. 

Adams, Arrnfield & Adams, Lemmond & Vann, and A. M.  Stack f o r  
plaintiff. 

Williams, Love & ~WcNeely and Radu~ine & Sikes for defendant. 

ALLEN, J., after stating the facts: The rulings of his Honor are upon 
the ground that the plaintiff is entitled to the judgment rendered, al- 
though the defendant may establish his contention that a fraud was 
practiced upon him and that the plaintiff was a party to it, and me 
must consider the case and determine the rights of the parties as if these 
facts were proven. 

Assuming, then, for the purposes of the appeal, that the plaintiff and 
W. S. Hemby conspired to defraud the defendant, that pursuant to this 
conspiracy they represented to him that Hemby was the owner in fee 
of the land conveyed to the defendant, that this representation was false, 
and that i t  was an inducement to the contract, is the plaintiff entitled 
to any relief, and if so, to what relief? 

The answer to the question depends upon the conduct of the defendant 
after the discovery of the fraud, as shown by the admitted facts. 

As stated in Clark on Contracts, p. 284: "Fraud does not render 
the contract void, but renders it only voidable at the option of the party 
defrauded. I n  other words, it is valid until rescinded. I t  is for the 
party defrauded to elect whether he will be bound. H e  therefore has 
several remedies on discovering the fraud. First. H e  may affirm the 
contract, and bring an action for deceit to recover such damages as the 
the fraud has occasioned him, or set up such damages by way of recoup- 
ment or counterclaim, if sued upon the contract by the other 
party. . . . Second. H e  may rescind the contract, and (1) (29.5) 
sue in an action of deceit, for any damages he may have sustained 
by reason of the fraud; (2)  if he has paid money under the contract, 
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he may recover it back; or ( 3 )  he may resist an action a t  law brought 
against him on the contract; or (4)  he may resist a suit in equity by 
the other party for specific performance; or (5) he may himself sue 
in equity to have the contract judicially canceled and set aside." 

I t  is also well established that the right to rescind must bi: exercised 
promptly, and if there is unreasonable delay, the right is lost, and the 
party defrauded is generally relegated to his action for damages. 
AZexa.nder v. Utley, 42 N. C., 242; Knight v. Houghtalling, 85 N. C., 1'7. 

I n  the first of these cases a delay of twelve months was held to be 
fatal to the right, and in the second, Ru,fin, J., speaking for the Court, 
says: "A party is not bound to abandon a contract brought about by 
fraud and imposition upon him, but he may, if he sees proper, adhere to 
the contract and seek his compensation for the fraud in an action at law 
for damages. . . . The law allows the purchaser in such a case to 
either abandon the contract absolutely or else abide by i t  and sue at 
law for the deceit, and the only requirement it puts upon him is to make 
and declare his election the moment tlie knwwledge of the fraud is at- 
tained by him. . . . The rule of law is, that he who would rescind 
a contract to which he has become a party must offer to do so promptly 
on discovering the facts that will justify a rescission, and while he is 
able of himself, or with the aid of the court, to place the opposite party 
substantially in statutu quo; he must not only act promptly upon the 
first discovery of the fraud, if fraud be the cause assigned for the rescis- 
sion asked, but he must act decidedly, so that his vendor may certainly 
know his purpose, and thereby have the opportunity afforded him to as- 
sent to the rescission, resume the property, and look out for another pur- 
chaser. I n  no case is he permitted to rescind when he has continued 
to treat with his vendor upon the basis of the contract after his discovery 
of the fraud practiced upon him, and neither is i t  allowed him to rescind 

in part and to affirm in part;  but if done at  all it must be done 
(296) in toto. This rule is founded on the plainest principles of justice, 

and has been universally recognized." 
Applying these principles to the facts, we must hold that the defendant 

has no right to a rescission of the contract, as there was a delay of about 
two years, after the discovery of the alleged fraud, before this action 
was commenced, during which time the defendant retained the deed pro- 
cured by the contract, and did no act indicating a purpose to rescind. 
On the contrary, his purchase of the title of the remainderman would 
suggest that he intended to perfect his title and abide by the contract. 

The defendant, having lost his right to a rescission of the contract, 
was entitled to recover damages, and in our opinioh the rule adopted by 
his Honor, limited the recovery of damages to the amount paid out by 
the defendant to make his title as it was represented to be, was correct. 
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Bigelow on Estoppel, 357; Westall v. Austin, 40 N. C., 1; Kindley v. 
Gray, 41 N. C., 445; Ramsour v. Shuler, 55 N. C., 487; Bank v. Glenn. 
68 N. C., 35. 

I n  Kindley v. Gray, supra, the Court says: "Instead of availing 
himself of the power to annul the contract, the plaintiff took a deed 
from Cooper (who held the outstanding legal title against him), and 
then filed this bill, asking peremptorily in the first place to have the 
contract rescinded. But he cannot get that, for he has now a title to 
the thing he bought from the defendant. The plaintiff shall be reim- 
bursed by the defendant what it cost him to get the legal title. That is 
the utmost he can claim." 

We do not, however, approve the judgment rendered. The defendant 
entered a voluntary appearance in the action, and he has accepted a 
deed in which it is stipulated that he agrees to pay the mortgage debt as 
a part of the consideration. e this agreement, if not in writing, would 
not come within the statute of frauds. (Peele v. Powell, 156 N. C., 
553), and one who claims the benefit of a deed must assume its burdens. 
Drake a. Howell, 133 N. C., 166. We see no reason, therefore, for 
denying the plaintiff a personal judgment against the defendant. 

We are further of opinion that the plaintiff is not entitled (297) 
to an order of sale or a decree of foreclosure. 

At the time W. S. Hemby executed the mortgage to Dunlap, which 
the plaintiff now owns, he had only a life estate in the land, and the. 
only security for the debt was the conveyance of that estate. No decree 
can be rendered that will operate on the life estate, bcause Hemby is 
dead, and the remainder interest cannot be subjected to the payment of 
the debt, as it was not conveyed by the mortgage, unless because this 
interest was afterwards purchased by the defendant, and we do not 
think the purchase by the defendant has this effect. The doctrine of 
feeding an estoppel by the acquisition of an interest or estate after the 
execution of a deed does not apply, because the defendant executed no 
deed for this land to lthe plaintiff, nor to any one under whom he claims, 
nor does the fact that both parties claim under W. S. Hemby prevent 
the defendant from claiming the remainder. 

As stated in McCoy v. Lumber Co., 149 N. C., 1, and approved in 
Sample v. Lumber c;., 150 N. C., 161, and in Bryan v. Hedges, 151 
N. C., 414, the rule, enforced in the trial of title ito land, that when both 
parties claim titlc under the same person, i t  is not competent for either 
to deny the title of such person, "is not in strictness an application of 
the doctrine of estoppel, but is a rule established for the convenience of 
parties in actions of this character, relieving them of the necessity of 
going back further than the common source when it is apparent that 
both parties are acting in recognition of this common source as the 
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true title," and is never permitted to prevent one from showing that 
he has acquired a better title. Loge v.  Gates, 20 N.  C., 363; Copeland 
v. Sauls, 46 K. G., 73 ; E'orbes v.  Hunter, 46 N.  C., 231 ; Ray v. Gardner, 
82 N. C., 146. 

Practically the same doctrine is announced, in different language, and 
the reasons for it given by Chief Justice Marshall, in Bright v. Rochester, 
7 Wheat., 540. H e  says: "It is contended that he is so restrained be- 
cause John Dunlap sold to Hunter, and Hunter has conveyed to the 

- present defendant. I t  is very certain that these sales do not create a 
legal estoppel. The defendant has executed no deed to prevent 

(298) him from averring and proving the truth of the case. I f  he is 
bound in law to admit a title which has no exsitence in reality, it 

is not on the doctrine of estoppel that he is bound. It is because, by 
receiving a conveyance of a title which is deduced from Dunlap, the 
moral policy of the law will not permit him to contest that title. This 
principle originates in the relation between lessor and lessee, and 
so far as respects them is well established, and ought to be maintained. 
The title of the lessee is, in fact, the title of the lessor. He  comes in 
by virtue of it, and rests upon it  to maintain and justify his possession. 
. . . The propriety of applying the doctrine between lessor and lessee 
to a vendor and vendee may well be doubted. The rendee acquires 
the property for himself, and his faith is not pledged to maintain the 
title of the vendor. The rights of the vendor are intended to be ex- 
tinguished by the sale and he has no continuing interest in the maim 
tenance of his title, unless he should be called upon in consequence of 
some covenant or warranty in his deed. The property having become, 
by the sale, the property of the vendee, he has a right to fortify that title 
by the purchase of any other which may protect him in the quiet enjoy- 
ment of the premises. KO principle of morality restrains him from doing 
this, nor is either the letter or the spirit of the contract violated by it. 
The only control-ersy which ought to arise between him and the vendor 
respects the payment of the purchase money. How far he may be bound 
to this by law, or by the obligations of good faith, is a question depend- 
ing on all the circumstances of the case; and in deciding it, all those 
circumstances are examinable." 

The following authorities sustain the same view: bierryman v. 
Brown, 76 U.  S., 592; Ousterhout v. Shoemaker, 3 Hill, 518; Sands V .  

Davis, 40 Mich., 18 ;  Averill v .  Wilson, 4 Barb., 185; Mattison z5. 
Ausmuss, 50 Mo., 553. 

For the reasons given, and because there is no agreed statement of 
facts upon which a judgment might be entered, there must be a 

New trial. 

Cited: Torrey v .  ~VcPaydem, 165 N.  C., 241. 
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MRS. R. M. THOMASON v. HACKNEY & MOALE COMPANY. 

(Filed 28 May, 1912.) 

1. Mental Anguish-Photographer-Lost Films-Contracts-Party in  Inter- 
est-Notice. 

A photographer lost certain films taken with a kodak of a deceased 
child shortly before and after her death, which he had received from the 
aunt of the child, i ts mother's sister, for development, who informed the 
agent "to be careful of them, as they were the only films of the little dead 
girl." There was no suggestion or ,notice to the photographer that the 
one delivering the films was acting for her sister, the mother of the child. 
In  an action to recover damages for mental anguish, brought by the 
mother against the photographer for the  negligent loss of the films: 
Held, compensatory damages were not recoverable, as  the interest of the 
plaintiff in  the transaction was not disclosed a t  the time. 

2. Same-Xeasure of Damages-Sentimental Values. 
I n  a n  action to recover damages of a photographer for the negligent 

loss of the only films taken of a child just before and after its death from 
which a likeness of the child could be had and of which the defendant 
was notified a t  the time he received them for development, nominal dam- 
ages and the value of the films are  a t  most recoverable. Whether the 
jury may, in  such instances, consider the "pretium affeptionis," or the 
sentimental value of the films, discussed by WALKER, J. 

CLARK, C. J., dissenting. 

APPEAL by defendant from Long, J. ,  at January Term, 1912, (299) 
of BUNCOMBE. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE W,~LRER. 

H .  C. Chedester for pla in t i f .  
Meiriclc Le. Barnard for d e f e n d a d .  

WALKER, J. This is an action upon contract. The plaintiff alleges 
that, having been advised that her infant child was about to die, she 
caused a number of photographic negatives to be made by a friend 
with her kodak, and that said negatives or films were taken to 
defendant to be developed and finished, and the films returned and 
the photographs delivered to the plaintifl, the defendant at  the 
time being engaged in  the business of developing such negatives (300) 
and making photographs from them. The defendant received 
the films and undertook to develop and finish the same, for a price to be 
paid by the plaintiff, but having lost them, he failed to return them with 
the photographs, according to the contract. The plaintiff further al- 
leges that these negatives were the only ones she had of the deceased 
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child, and she had 110 other pictures or likeness of her, and defendant 
received and accepted the films or negatives with full knowledge of the 
facts. H e  knew the child was dead and that if the films were lost and 
the photographs not delivered, the plaintiff would not be able to have 
a likeness of her child taken. The evidence shows that the films were 
taken to the defendant on 10 July, 1906, by Mrs. Dora Phillips, a 
sister of the plaintiff, who delivered them to a clerk of the defendant 
at  its place of business, and he promised to develop them and make 
photographs from them. The plaintiff, it seems, from her complaint, 
seeks to recover damages for mental anguish suffered by her, resulting 
from the loss of the films and photographs from them of her child who 
died. It may be that, by a very liberal construction of the complaint, 
we may gather that the plaintiff has alleged that she suffered other 
damages by the breach of the contract; but this, perhaps, is immaterial, 
as the recovery was confined by the judge's charge to damages for the 
mental anguish which she suffered. The jury rendered a verdict for 
the plaintiff, upon which judgment was rendered, and the defendant 
appealed. 

I n  order to determine whether there was error in  allowing the re- 
covery of damages for mental anguish, it will be necessary to set out 
particularly what was said by Mrs. Dora Phillips when she delivered 
the films to the clerk of the defendant. She testified as follows: 

"When I went in, he said, 'Lady, can I wait on you?' and I answered: 
'Yes; I have some films to be developed of my sister's little girl.' H e  
was behind the counter and had waited on me before, when I bought 
some books from him. I left the films with him, and told him that I 
wanted them developed; that they were pictures of my sister's little 

girl, and that she was dead. I told him there were several of 
(301) them and I hoped some would be good, and he replied, 'You 

can get them Monday,' and I said that i t  was the last we had of 
them, and if any were good, to finish a dozen and put them on the 
cards they had, and that I would want more if they were good. H e  laid 
the films on the counter and I said, 'Be careful of them, as they are the 
only films we have of the little dead girl.' The films or pictures were 
taken with a kodak on 3 July, and the child died the next day." 

As the films mere delivered to the defendant by Mrs. Dora Phillips 
and the contract was to develop them and make photographs from them 
for her, without any suggestion or notice to the defendant that she was 
acting for her sister, Mrs. Thomason, who is the plaintiff, we do not 
think that, under the cases recently decided by this Court, the latter can 
recover damages solely for mental anguish. 

We held in  Helms 7;. Telegraph Co., 143 N. C., 386, that a party who 
is not mentioned in a telegraphic message, or whose interest therein is 
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not otherwise disclosed to the company, cannot recover substantial dam- 
ages for mental anguish' alleged to have been sustained by reason of the 
non-delivery of the message, and it was said by Justice Brown, who spoke 
for the Court in that case, that the principle thus announced is sup- 
ported by the "overwhelming weight of authority." The evidence in 
that case, of the company's knowledge as to who was the principal, or, 
in other words, as to the identity of the person in whose behalf the mes- 
sage was sent, was quite as strong as, if not stronger than, the evidence 
in this case, to fix the defendant with notice of the fact that Mrs. Phil l ip 
was acting in bshalf of her sister, the plaintiff. I n  the course of .the 
opinion in the Helms case, Justice Brown says: '!The same principle 
applies where the message is sent for the benefit and at the instance of 
any one whose name does not appear on its face. The well-known rule 
laid down in Hadley v. Baxendale, 9 Exch., 345, decided in 1854, has 
been ,applied by the Supreme Court of the United States to telegraph 
cases, and i t  is held that where the telegraph company is not informed 
of the nature of the transaction to which the message relates, or 
of the position which the plaintiff in the action would probably (302) 
occupy, the measure of damages for negligence is the sum paid 
for sending. Primrose v. Telegraph Co., 154 U. S., 29; Hall v. Tele- 
graph CO., 124 U. S., 444. Our own Court has adopted the same prin- 
ciple of law as applicable to this class of cases. I n  Williams v: Tele- 
graph Co., 136 N. C., 82, i t  is said: 'The principle uniformly sustained . 
by the cases upon the subject, some of which we have cited, is that, unless 
the meaning or import of a message is either shown by its own terms or 
is made known by information given to the agent receiving it in behalf 
of the company for transmission, no damages can be recovered for 
failure to correctly transmit and deliver it, beyond the price paid for 
the service.' I n  Cranford v. Xelegraph Go., 138 N.  C., 162, the plain- 
tiff was not permitted to recover because her interest in the telegram 
was not shown upon the face of it, and was not brought to the attention 
of the company, and it is specifically held that 'there can be no recovery 
of damages for delay in the transmission and delivery of a telegram 
when it does not appear in any way that the plaintiff was the intended 
beneiiciary of the message.' See, also, Kennon 21. TeZqraph Co., 126 
N. C., 232." 

We have more recently affirmed the same doctrine in Holler v. Tele- 
graph Co., 149 N. C., 336, and in so far as it is applicable to telegraphic 
messages, the rule is settled by that 'case, which cites and reviews all 
prior cases in this Court upon the subject. A careful reading of that 
case will show that it was not intended to decide that the beneficial 
interest of a third party or party not named in the message should be 
ascertained, and appear by answer to a distinct issue containing an in- 
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quiry as to the fact. We were there dealing with issues inadequate to 
support the judgment. I t  would clearly be sufficient if it appeared from 
the evidence, the charge of the court, and the verdict upon the issues, 
when considered and construed together, that the defendant had notice 
of such beneficial interest at  the time of the making the contract, or, 
as held in Peanut Co. v. R. R., 155 N. C., 148, a t  some intermediate 
time, under certain circumstances and restrictions therein indicated. 

The last cited case sustains the proposition hereinbefore stated. 
(303) Referring to the matter, Justice Hoke says, in substance, that in 

the Helms case, supra, the contract had been finally broken and 
was not in the course of performance, and the sole question at issue 
being the amount of damages for mental anguish suffered, and due to 
the defendant's negligent act or breach of the contract, "the personality 
of the party and his relationship to the subject of the message" was 
material and should have appeared. 

Applying the principle thus established to this case, there was nothing 
said by Mrs. Phillips to defendant's clerk which would lead him to sup- 
pose that she was acting for her sister and not solely for herself. There 
was nothing unusual in having the films developed and the photographs 
made for herself. The child was her niece and it was perfectly natural 
that she should place a special and peculiar value upon the films, and 
desire to preserve a photograph of her. The jury might have guessed 

. or conjectured that she was acting for her sister, but this will not do. 
Byrd v. Express Co., 139 N. C., 273. 

The plaintiff, if she establishes her cause of action, will be entitled, at 
least, to nominal damages, and she may recover the value of the films 
if she can prove the same. Whether, in ascertaining this value, the 
jury may consider the "pretiurn affectionis"--that isj an imaginary 
value placed upon a thing by the fancy of its owner, growing out of his 
or her attachment for the specific article, its associations and so forth, 
which, perhaps, may not inaptly be called its sentimental value-we 
need not say, as there was no recovery for the ~ ~ a l u e  of the films; but it 
may not be irrelevant to refer to the question, and this being so, we can- 
not do better than to quote what is said in Hale on Damages at  p. 184: 
"In most cases the market value of the property is the best criterion 
of its value to the omer ,  but in some its value to the owner may greatly 
exceed the sum that any purchaser would be willing to pay. The value 
to the o m e r  may be enhanced by personal or family considerations, as 
in  the case of family pictures, pl&e, etc., and we do not doubt that the 
'pretium affectinnis,' instead of the market price, ought then to be con- 
sidered by the jury or court in estimating the value. When analyzed, 
the damage caused by the loss or destruction of property of this nature 
consists of two elements: First, the loss of the real property value; 
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second, the grief or nlental suffering at the loss of the cherished (304) 
article. From this we gather what we apprehend to be the 
true rule, which is that, where property is of such a nature that its 
loss or destruction, under the circumstaiices, naturally and proxi- 
mately causes mental suffering, compensation for such mental suffering 
may be recovered, in a proper action, in addition to the actual ~ a l u e  of 
the property." iSuydam 2'. J e d i n s ,  3 Sandf., 621. There is some con- 
flict in the authorities relating to this matter, and me will not now at- 
tempt to reconcile then1 or decide what is the correct principle. I t  has 
been held that the sentimental value of property, the " p r e t i u m  affec- 
tionis," as i t  is called, cannot be recol-ered as compensation for the de- 
struction or conversiosl of such property. i l loseky  v. Anderson, 40 
Miss., 49. I t  has been said that the satisfaction and pleasure which the 
possession of an article gives, like the satisfaction which comes from 
having a contract respected and performed, is of a nature that the law 
does not recognize as ti subject for compensation. Sedgwick on Damages, 
see. 251. We find it stated in Parsons on Contracts ( 3  Ed.), 209, that 
this pretiurn affectionis cannot be recovered, unless in cases where the 
conversion or appropriation,of the property by the defendant was actu- 
ally tortions. Hale on Damages, supra.  

We barely allude to the subject in Lumber  Co. v. Cedar  Co., 142 
X. C., at  pp. 416 and 417, when discussing the jurisdiction of courts of 
equity in cases of injunctions, as follows: "The courts of equity finally 
assumed jurisdiction for ihe prevention of torts or injuries to property 
by means of an injunction, under certain safeguards and restrictions, 
and two conditions were required to concur before i t  would thus inter- 
fere in  those cases, namely, the plaintiff's title must have been admitted 
or manifestly appear to be good, or i t  must have been established by a 
legal adjudication, unless the complaint was attempting to establish it 
by an action at law and needed protection during its pendency, and, 
secondly, the threatened injury n u t  have been of such a peculiar 
nature as to cause irreparable damage, as, for instance, in the case of 
the destruction of shade trees or of any wrongful invasion of prop- 
erty which, by reason of the charactel of the property or the 
form of the injury, reudered the wrong incapable of being atoned 130.5) 
for by compensation in money, such as torts conmitted on prop- 
erty and things having a value distinct from their intrinsic worth; for 
instance, a pret ium a fec t ion i s ,  though not a merely imaginary value." 

Of course, damages which are merely imaginary or ha~re no real or sub- 
stantial existence, should not be allowed. I n  this case the question is 
purely academic, as it is not presented by any exception, but we con- 
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sidered it proper that x e  should make some reference to it, as it is con- 
tended that the films had a value peculiar to plaintiff, apart from their 
intrinsic value. 

T h e l ~  was error in the charge under which damages for mental 
anguish were am-arded. 

New trial. 

CLARK, C. J., dissenting: Upon this evidence, the reasonable in- 
ference was that the plaintiff in desiring to get the film of the "little 
dead girl7' developed was acting as agent of her sister, the mother of the 
little girl, and that the defendant's agents must have understood as 
much. The court left that issue of fact to the jury and they found that 
such mas the case. Indeed, this is the only natural inference to be 
drawn from the evidence. 

The defendant's agent was told that the little girl was dead and that 
these fiIms had been taken, some just before and some just after her 
death, and that they were the only films there were of the child. The 
defendant's agent must have known that there would be mental anguish 
if these films were negligently destroyed. Any knowledge of a mother's 
heart would have told him that. 

I n  Y o u n g  21. Telegraph Co., 107 N.  C., 3?0, this Court said: "Damages 
for injury to feelings, such as mental anguish, are given, though there 
niay be no physical injury, in many cases. They are allowed where a 
party is wrongfully put off a train; in action for breach of promise of 
marriage; for slander; for libel; for criminal conversation; for seduc- 
tion; for malicious prosecution; for false arrest, and for wrongfully 

suing out an attachment." Such damages have been allowed in 
(306) many other cases where the natural result of the breach of con- 

tract, or a tort, was the infliction of mental anguish. The ver- 
dict and judgment of $400 should be sustained. 

LIZZIE PENN v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 28 May, 1912.) 

1. Telegraphs-Xental Anguish--Neasure of Damages-Notice. 
Under certain circumstances substantial damages for mental anguish 

may be recovered against a telegraph company for wrongful and negli- 
gent failure to deliver or correctly transmit a telegraphic messaqe, inde- 
pendently of bodily or pecuniary injury, by the sender, addressee, or the  
beneficiary, whose interest therein has been sufficiently made known tcr 
the  company. 
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2. Telegraphs-Pnblic-service Corporations-3Iessages - Contracts - Public 
Policy. 

, Damages for mental anguish are permitted to be recovered in this State, 
not only as a rule of interpretation and adjustment of the rights of the 
parties growing out of the contract between them, but because of our 
public policy, adopted and recognized a s  necessary to enforce the proper 
performance of duties incumbent on telegraph companies as  public-service 
corporations. 

3. Same-Torts. 
A party entitled to recover damages from a telegraph company for its 

failure in its duty to transmit and deliver a message may bring his action 
either in  contract or in tort. 

4. Same-Negligence-Deliverp-Jnrisdictjon-BIensnre of Damages. 
The sendee of a telegram delivered to the telegraph company in another 

State, where damages for mental anguish were not recoverable, may bring 
his action in this State in tort for negligent breach of duty occurring 
here, and recover such as may have naturally resulted from the wrong, 
that is, such as  were reasonably probable under the circumstances existent 
a t  the time according to the law, statutory or otherwise, of North Caro- 
lina. Cases in  which the measure of damages were regulated by rules 
obtaining on breach of contract discussed and distinguished by HOKE, J., 
showing that under the circumstances of the case a t  bar,  where recovery 
in  tort is sought, they were inapplicable, and, if otherwise, they were not 
intended to be controlling. 

b. Same-Stare Decisis. 
The doctrine of stare decisis does not apply when the former de- 

cisions are  clearly found to be erroneous, and contrary to our declared 
public policy; and in this case it  is held that the former decisions of our 
Court upon the mental anguish doctrine, measuring the damages as  jf 
arising in contract, if applicable, will not control in a n  action brought 
i n  tort for the failure of a telegraph company to use proper efforts in  
the delivery of a message here which had been received for transmission 
in another jurisdiction where damages of this character are not re- 
coverable. 

6. Telegraphs-Mental Anguish-Tort-Parties i n  Interest. 
When a recovery for mental anguish for the negligence of a telegraph 

company in transmitting or delivering a telegram is laid in tont, i t  is 
confined to the parties to the contract, or to those whose interest, a s  
beneficiaries of the message, have been sufficiently disclosed to the com- 
pany, this being the only damage that (could be considered reasonable 
or probable for such breach of duty. 

7. Same-Stipulations-"Sixty Days." 
The regulations of a telegraph company requiring presentation of 

claims for damages within sixty days, etc., are  upheld, and held to have 
no bearing upon the doctrine of holding a telegraph company responsible 
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PENS v. TELEGRAPH Co. 

for its negligence in  delivery in North Carolina of a message received by 
it  in  another jurisdiction where a recovery for mental anguish alone is 
denied. 

CLARK, C. J., concurring; WALHEK, J., concurring in result; BROWN, J., dis- 
senting. 

(307) APPEAL from Lyon, J., at December Term, 1911, of FORSYTH. 
Action to recover damages for negligently failing to geliver a 

telegram. 
The evidence tended to show that on morning of 3 July, 1911, a t  8 

a. m., a message was delirared to defe~ldant company by Herbert Penn, 
at  Roanoke, Va., addressed to plaintiff at  Winston-Salem, N. C., an- 
nouncing'the death of a child of Herbert Penn and grandchild of plain- 
tiff, and that same mas duly and properly transmitted by defendant to 
its office at  Winston-Salem and there defendant negligently failed to 
deliver i t  to plaintiff, whose place of residence was well known, and 

she only had notice that such a message was in the Winston 
(308) office through a postal card from defendant's agent, delivered on 

the morning of 5 July, and by reason of such negligence and 
wrong on the part of defendant company and its agents, plaintiff was 
prevented from going to Roanoke and being with her son in  the time 
of his bereavement and from attending the funeral of her grandchild, 
etc. 

Defendant, denying negligence, alleged further that the contract for 
transmission and delivery of the message was made in Roanoke, Va., and 
plaintiff's cause of action, if she had any, arose in  that State, and that, 
by the law of that State, substantial damages for meiital anguish could 
not be awarded in such an action, and the jury rendered the following 
3-erdict : 

First. Did the defendant negligently fail to deliver the message, as 
alleged in  the complaint ? Answer : Yes. 

Second. I f  so, did the acts and oniissions constituting negligence occur 
in the State of North Carolina ? Answer : Yes. 

Third. I f  the message had been delivered in a reasonable time, could 
and would the plaintiff have gone to Roanoke to be present at  the funeral, 
as alleged in the complaint ? Answer : Yes. 

Fourth. Under the law of the State of Virginia can damages for 
mental suffering, independent of any injury to person or estate, be re- 
covered against a telegraph company for negligent failure to deliver a 
message or for negligent delay in the delivery of a message, although 
the company is advised of the character of the message? Answer: No. 

Fifth. What damage, if any, has the plaintiff sustained on account 
of mental anguish caused by the negligence of the defendant? Answer : 
$200. 
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The court having declined to enter judgment on verdict for defendant, 
gave judgment thereon for plaintiff, and defendant excepted and ap- 
pealed. 

John $1. Robitison and W .  Reade Johnson for plaintiff. 
George H. Pearons and ~ U a d y ,  Hendren & Womble for defendants. 

HOKE, J., after stating the case: I t  is well-established doctrine in this 
State that under given circumstances substantial damages for 
mental anguish niay be awarded foi wrongful and negligent (309) 
failure to delirer or correctly transmit a telegraph message, and 
this independent of bodily or pecuniary injury. The authorities are also 
to the effect that such recovery may be had by the sender or the addressee 
of the message or the beneficiary whose interest in its proper delivery 
has been sufficiently made known to the company. Christmon v. Tele- 
graph Co., ante, 195; K i ~ i t t  v. Telegraph Co., 156 N .  C., 296; Woods 
r .  Telegraph Co., 148 K. C.. 1; Dayvis 7:. Teleqmph Co., 139 N .  C,, 
80; Cranford v. Telegraph Co., 138 N.  C., 162; Green v. Telegraph Co., 
136 N.  C., 489; Williams v. Telegraph Co., 136 N.  C., 82; Bright v. 
Telegraph Co., 132 N.  C., 317; Kennon v. Telegraph Co., 126 N.  C., 
232; Young .c. Telegraph Co., 107 N.  C., 370. A perusal of the numer- 
ous cases on the subject will disclose that this position allowing re- 
covery for mental anguish not only obtains with us as a rule of in- 
terpretation and adjustment of the rights of the parties growing out of 
the contract between them, but i t  has become also,a part of our public 
policy, adopted and recognized as necessary to enforce the proper per- 
formance of duties incumbent on these companies as public-service cor- 
porations. Crossmell on Law of Electricity, see. 634. From this it has 
been said to follow that in a certain class of injuries involving a breach 
of these duties, an action may lie either in contract or in tort, a position 
upheld here as a general principle in reference to corporations of this 
character. Carmichael 1'. Telephone Go., 157 N .  C., 21; Peanut Co. v. 
R. R ,  155 N. C., 148, and authorities cited, more especially the con- 
curring opinions of Associate Justice Allen, and applied directly to 
telegraph companies in several well-considered decisions in this State. 
Cordell v.  Telegraph Co., 149 N .  C., 402; Green v. Telegraph Co., 
136 N. C., 506; Cogd~l l  v. Teleqruph Co., 135 N.  C., 431; Landie v. 
Telegraph Co., 124 N. C., 528, and sustained in numerous cases else- 
where by courts of recognized authority; McGehee v. Telegraph Co., 
169 Alabama, 109; Gray I * .  Telegraph Co., 108 Tenn., 39 ; Nentzsr  v. 
Telegraph Co., 93 Iowa 752; McZeod v.  Telephone Co., 52 Oregon, 22; 
Baily v. Western Union, 227 Pa., 522; Stewart & Co. v. Postal Tele- 
graph Co., 131 Ga., 31; Telegraph Co. v. S c h r e ~ ~ e r ,  141 Fed., 
538; Thompson Electricity, sec. 424. (3101 
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I n  the present case the verdict has establishe'd an action in  tori; 
arising by reason of negligent default on the part of defendant cnln- 
pany, within the State of North Carolina, and the damages hare 
been properly awarded which hare naturally resulted from the wrong, 
that is, such as were reasonably probable under the circumstances ex- 
istent at  the time and according to the law of the jurisdiction, statutory 
or otherwise, where same occurred. Young v. Telegraph Co., 107 N.  C., 
370; Peanut Co. v. R. R., supra; Gray v. Telegraph Co., supra; Hughes 
21. Telegraph Co., 72 S .  C., 3 9 ;  Hawison 11. Telegruph Co., 71 S. C., 
386; Geuth v. Telegraph Co., 85 Ark., 75, 742; Western Union 7'. 

James, 162 U. S., 650; Hale on Damages, 50; Jones Telegraph and 
Telephone Companies, sec 518. 

I t  is objected for defendant that the court in numerous decisions has 
said that the rules which obtain in awarding damages for breach of 
contract were properly applicable to cases of this character and has re- 
peatedly referred to Hndley %. Baxendale as the controlling authority 
on the subject. I n  many of the cases the action was brought for breach 
of the contract, and the position as stated was in strictness correct. I n  
others the rules established or declared in Hadley v. Baxe~tdab were 
applied because they afforded a very safe guide to a correct estimate 
of damages and because of the facts as presented there mas no call for 
making discrimination in the two kinds of action. I n  so far as mental 
anguish is concerned, except in cases where punitive damages are sought 
and allowable and except as to the time, when the relevant circumstances 
are to be noted and considered, the amount is very much the same 
whether the recovery is had in contract or in tort. I n  the one case 
those damages are allowed which were in the reasonable contemplation 
of the parties when the contract was made, and in the other the con- 
sequential losses resulting from the tort and which were natural and 
probable at the time the tort was committed. Hale on Damages, page 
48. 

Speaking to these principles and their practical application in Scott 
and Jarnagan's "Law of Telegraphs," it is said: "Rut whm 

(311) the contract beltween the parties does not show they had in e m -  
templation this wider range in the estimate of damages (in colt- 

tract), the measure of damages seems to be substantially the same in 
either kind of action. The true rule for estimating damages in actions 
ex contractu may be stated thus: The defendant is liable only for such 
damages as may fairly and substantially be considered as arising nat- 
urally, i. e., according to the usual codrse of things, from the breach of 
the contract, or-and here is where the measure of damages takes a 
wider range-for whatever damages may fairly be supposed to have 
been within the contemplation of the parties. The rule in actions 
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ex delicto is that the damages to be recovered must be the natural and 
proximate consequence of the act complained of. This is the rule when 
no malice, fraud, oppression, or evil intent intervenes. The damages 
which may be considered as arising naturally, according to the usual 
course of things, from the breach of the contract, are substantially the 
same as damages which are the natural and proximate consequences 
of the wrong complained of." And in Jones on Telegraph and Tele- 
phone C~mpanies,  sec. 618, the author, while saying that under some 
circumstances the recovery in tort may take a wider range, is in sup- 
port of the proposition that the amount of daniages are usually the 
same. I t  was in deference to this view, that, under all ordinary con- 
ditions, the damages to be awarded for mental anguish are practically 
one and the same, whether the action be in contract or in tort, that the 
Court has thus far allowed the rules in Hadley v. Baxendale to prevail; 
but it was never intended in cases requiring that the distinctions be- 
tween the two classes of actiops be observed, that when a tort was 
clearly established and committed within this jurisdiction that the usual 
rules for awarding daniages in actions of that character should be modi- 
fied or ignored. Thus in Daycis v. Telegraph Co., supra, the Court, 
in speaking to this position, said: 

"In awarding damages for mental anguish, however, when the right 
thereto has been established, the decisions of this Court have thus far 
uniformly applied the law governing cases of breach of contract." And 
in Williams v. Telegraph Co., 136 N.  C., 84, Associate Justice Walker, 
delivering the opinion, said: ((In order to asce:tain the dam- 
ages which a plaintiff, who sues for a breach of contract, is en- (312) 
titled to recover, the rule laid down in I$ndlev I>. Bazendale has 
generally been adopted as the one which will give the complaining party 
a fair and reasonable recompense for any loss he may have sustained 
or for any injury he may have suffered"-opinions giving indication 
that when the action is for a tort and under some conditions the rules 
applied are not, necessarily, exclusive, and those which ordinarily ob- 
tain in actions of tort might, in proper cases, be applied. 

Pursuing this same objection, there were several decisions called to 
our attention which, it is claimed, are in express denial of plaintiff's 
right to recover on the present verdict, notably Hancock v. Te7. Co., 137 
N.  C., 497; Hall v. Tel. Co., 139 N.  C., 469. Bryan v. Tel  Co., 133 
N. C., 603, and Johnson v. Tel. Co., 144 N .  C., 410, and the doctrine 
of stare d v i s i s  is earnestly invoked in support of defendant's position. 

In  Hancock's case, supra, the action was by the sender and was 
brought upon the contract, and it does not definitely appear that the 
default occurred in this State. I n  Hall's case, supra, the right to re- 
cover for mental anguish was left as an open question to be determined 
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on the facts as they should be ultimately made to appear. I n  Bryan's 
case the action was upon breach of the contract, and recovery was sus- 
tained on the express ground that the contract was made in this State. 
I n  Johnston's case, 144 N. C., 410, the language of opinion is much 
broader and seems to be an authority sustaining defendant's position, 
but a perusal of the case will clearly disclose that the learned judge was 
treating i t  throughout as an action for breach of the contract and the 
decision was made to rest on Bryan's case and other decisions applying 
the familiar principle that, in actions for breach of contract, when same 
originates in one State and is to be partly performed there, the laws 
of such State are ordinarily allowed as controlling on the question of 
interpretation and adjustment of the rights of the parties. These cases, 
then, when properly understood, do not, in our opinion, call for or per- 

mit an application of the doctrine of stare decisis. I n  i l lason v. 
(313) Cot ton  Co., 148 nT. C., 509, speaking of this doctrine of stare 

decisis and its proper application, the Court said: 
"We are not insensible to the peat '  importance of the doctrine of 

stare decisis, a doctrine of recognized value in all countries whose juris- 
prudence, like our own, is founded so largely on precedents. We know 
that the courts in such countries, as a general rule, will adhere to a 
decision found to be erroneous, when it has been acquiesced in for a 
great length of time, so as to become accepted law, constituting a rule of 
property. And there are other conditions, restricted in  their nature, 
where the doctrine may be properly applied, but none of them requires 
or permits that a court should adhere to a decision, found to be clearly 
erroneous, which affects injuriously a general business law, and under 
the circumstances indicated here. As it has been well said, 'Where vital 
and important public or private rights are concerned, and the decisions 
regarding them are to have a direct and permanent influence upon all 
future time, i t  becomes the duty as well as the right of the 'court  to 
consider them carefully and to allow no previous error to continue, if it 
can be corrected. The foundation of the rule of stare decisis was pro- 
mulgated on the ground of public policy, and it would be a grienous mis- 
take to allow more harm than good to come from it.' 26 Am. & Eng. 
(2 Ed.), 184"; and the important and valuable case of Hi11 v. R. R . 
143 N. C., 539, is in illustration of the same view. 

Recurring to the position sustained by these authorities, and more 
especially to the citation from 26 A. ST E., supru,  men if the doctrint. 
of s t u w  clecisis was presented, it should not be allowed to prevail where 
a tort in~olving a breach of public duty, occurring within this State, has 
been clearly established and damages awarded on a principle recognized 
as necessary to enforce proper perforinance of such duties in this and all 
other cases of like kind. 
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I t  is also contended that if this proceeding and the principle upon 
which i t  rests are upheld, many persons could institute actions for the 
same breach of duty; that recoveries would be unduly multiplied 
and, in  many instances, grave injustice done; but there would (314) 
seem to be no good reason for this apprehension. As we have en- 
deavored to show, in the large nuniber of cases the amount of damages 
to be awarded for mental anguish is practically the same whether the ac- 
tion is on tort or contract. Where a tort is established the conseauential 
damages are only those which are natural and probable under the cir- 
cumstances existent or as they reasonably appeared at  the time the same 
occurred, and, applying the principle, when recovery for mental an- 
guish is had in  tort; the damages are properly confined to the parties 
to the contract or to those whose interest, as beneficiaries of the mes- 
sage, has been sufficiently discloseld to the company. It is only as to 
those persons that such damages could be reasonably held either prob- 
able or natural. 

I t  is further insisted that the regulations of the company, requiring 
presentation of claims of this kind within sixty days, would be annulled, 
but, to our minds, no such result follows. These regulations, to the 
extent that they are reasonable, and not in  excuse for negligence, have 
been upheld with us by express decision, and we see no reason why they 
should not be allowed to prevail, whether the action is  in contract or 
tort. Forney v. Telegraph Co., 152 N .  C., 494; Sherrill v'. Telegraph 
Co., 109 N .  C., 527. 

We are aware that there are decisions to the contrary in other juris- 
dictions, more especially in  respect to the addressee of the message, but 
they are not i n  accord with the principles established here. We were 
referred by counsel to the case of Camady v. R. R., 143 N. C., 439, as 
authority in contravention of our present ruling, but that was a case 
where the contract and all the facts relevant to plaintiff's cause of action 
had their origin and existence in another State, and the case has no 
application to the facts appearing in  this record, and, in two cases from 
Supreme Court United States, to which we were cited, Phrase v. Tele- 
graph Co., 154 U. S., 444, and Westem UnioTt v. Hall, 124 U. S., 444, 
the actions were considered and dealt with as for breach of the contract. 
I n  the present case a tort committed in this State having been estab- 
lished by the verdict, we are of opinion that the damages have been 
awarded on correct principles, and the judgment in plaintiff's 
favor must be therefore affirmed. (315) 

Affirmed. 

CLARK, C. J., concurring: When a message is sent from a point in 
this State to a point in another State, recovery can be had for mental 
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anguish resulting from the breach of contract of prompt delivery. This 
is in  accordance with the law of place of contract. Bryan v. Telegraph 
Co., 133 N. C., 603, and numerous cases since. 

When the message is sent from another State into this State, and 
there is a failure to deliver promptly after the arrival of the message in 
this State, the party in interest is entitled to recover damages for the 
breach of the public duty which has occurred here. Such damages are 
to be measured according to the public policy of the State where the 
breach of duty has occurred. Hence, mental anguish can be allowed 
when it has been caused by reason of such breach of duty. 

The first cases in this State in which mental anguish was allowed 
were cases in  which the message had been sent from a point out of the 
State to a point in the State. Young v. Telegraph Co., 107 N. C., 371, 
was the case where the message was sent from Greenville, S. C., to the 
plaintiff a t  New Bern, N. C. I n  Thompson v. Telegraph Co., ib., 449, 
the message was sent from Danville, Va., to Milton, N. C. These were 
the first two cases in which recovery was had for mental anguish 

There have been numerous cases since in which mental anguish has 
been recovered where the message was sent from a point outside of the 
State to a point in the State. Among them are Xherrill v. Telegraph 
CO., 109 N. C., 539; s. c., 116 N.  C., 656; s. c., 117 N. C., 354; Lewis v. 
Telegraph Co., ib., 436; Lyne v. Telegraph Co., 123 N. C., 130; Higdon 
v. Telegraph Co., 132 N.  C., 726; Williams 2). Telegraph Co., 136 N. C., 
82; Hall  v. Telegraph Co., 139 W. C., 370; Whit ten  v. Telegraph Co., 
141 N. C., 361; Woods v. Telegraph Co., 148 N. C., 9 ;  Marquette v. 
Telegraph Co., 153 N. C., 156; Sherrill v. Telegraph CO., 155 N .  C., 
251. At  this term, in Alemnder v. Telegraph Co., 158 N.  C., 473, 

mental anguish was allowed in  a case where the message was sent 
(316) from Norfolk, Va., to a point in this State. 

The only case contrary to the above was Johnson v. Telegraph 
Co., 144 N .  C., 410, which has not been followed since. I n  Jones on 
Telegraphs, see. 598, i t  is said: "Under the rulings of the courts in 
those States which permit a recovery of damages for mental anguish or 
suffering, such damages may be recovered from the negligent transmis- 
sion or delivery of a message sent into these States from 'those which 
refuse to allow such damages. Gray v. Telegraph Co., 108 Tenn., 39; 
56 L. R. A., 301n; 91 Am. St., 706; Telegraph Co. v. Blake, 29 Tex. 
Civ. App., 224. The same rule applies where the messages are sent 
from those States which permit, to those which do not permit, such 
recovery, when the action is brought in the former State. So, also, dam- 
ages may be recovered where the message is sent, although it is to be 
delivered in  a State which does not allow a recovery of such damages. 
Bryan v. Telegraph Co., 133 N.  C., 603; Telegraph Co, v. Waller, 96 
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Tex., 589; Telegraph Co. v. Cooper, 29 Tex. Civ. App., 591. But if both 
the States from, and to which, the message is sent refuse to allow dam- 
ages for mental suffering, such damages cannot be recovered, although 
the suit is brought in a State which does allow such damages, and is 
m e  through which the company has a line. Thomas v. Telegraph Co., 
25 Tex. Civ. App., 398. I t  seems that the statutes in  those States (and, 
we may add, decisions) permitting a recovery of such damages raise the 
duty of these companies above that assummed in  the contract of sending, 
and base their reasons upon the fact that a public duty has been violated 
for which damages may be recovered either at  the  lace of sending or 
ieceiving." The author cites, to sustain the view that this is a broach 
of public duty, Thomp. Elec., see. 427. This ground of recovery has 
always been recognized in this State. Woods v. Telegraph Co., 145 
N. C., 9. 

I n  2 Joyce Tel., see. 812c., i t  is said: "Under a South Carolina case, 
if a mistake occurs a t  the office in .a State from which the telegram is 
sent, recovery may be had therein by the addressee for mental anguish, 
where i t  is a ground for recovery in  such State, and i t  need not be 
shown that there has been a change in the common law of the 
State to which the message is sent. Walker v. Telegraph Co., (317)  
75 S. C., 512. I t  is also determined in  that State that, although 
the telegram is  received for transmission in another State, yet, if there 
was a failure to deliver in  South Carolina an action was maintainable 
there for the resulting mental suffering." 

I f  there is breach of public duty, and damages for mental anguish are 
recoverable therefor, i t  logically follows that when the action is brought 
in this State such damages are recoverable, whether the message origi- 
nated or was received here. And, for the very reason that permits 
either the sender, sendee, or beneficiary of a message to recover upon 
showing injury to himself from a breach of such duty, this State has 
allowed damages for mental suffering, irrespective of whether the nies- 
sage was originated here or was received here. 

The sole case to'the contrary is Johnson v. Telegraph Co., 144 N.  C.. 
410, which is opposed to the numerous cases above cited and in  which 
the first paragraph in the headnotes requires us to overrule what is 
stated in the second headnote. 

. WALKER, J., concurring in  result: I agree with the majority of thr 
Court that damages are recoverable by plaintiff, the sendee of the mes- 
sage, in  this State, to whom i t  was addressed by the sender at  Roanoke, 
Vx., although i t  appears that damages for mental anguish are not recov- 
erable by the law of the latter State; but I cannot assent to the position 
that this decision is in  harmony with Johnson v.  Telegraph Co., 1.21 
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N. C., 410, for I must think that the two cases are in irreconcilable 
conflict, at  least in principle. I n  the Jolznsorz 'case the suit was brought 
by the sendee, who was in this State, and the message originated in Vir- 
ginia, where damages for mental anguish were not recoverable. The 
same principle, in  my opinion, must necessarily govern both cases. 111 

R.i.yan v. Telegmph Co., 133 N. C., 603, the sendee, who lived in South 
Carolina, where damages for mental anguish are not recoverable, was 
allowed to recover, but riot for the reasons stated in  support of the 
opinion of the Court in this case. 

(318) BROWN, J., dissenting: I am of opinion that this case is gov- 
erned wholly by the decision in Bryan's case, 133 N. C., 603, and 

Johnson's case, 144 N.  C., 410. Bryan's case was decided in 1903, and 
the opinion was written by Clark, Chief Justice. I t  has been cited and 
approved in eleven cases, which are cited in the notes to the report of 
the case. The Johnson case was decided solely upon the authority of 
the Bryan case, and by a unanimous Court, and it was understood by 
every member of this Court, including the author of the opinion in the 
Bryan  case. 

I n  Bryan's case and in Johason's case following, it is held that "the 
liability of a telegraph company for damages for mental anguish, for 
llegligence in transmitting telegraph messages from its office in one 
State to that of another for delivery, is determined by the laws of the 
State in  which the message was received for transmission." 

I n  Bryan's case, which was followed without deviation since its deci- 
sion, the Chief Justice says: "A case exactly in point is Read v. Tele- 
graph Co., 34 L. R. A., 492 (Mo.), which holds that if a telegraph mes- 
sage is delivered to the company in one State to be by i t  transmitted to 
z place in another State, the validity and interpretation of the contract, 
as well as its liability thereunder, is to be determined by the laws of the 
former State. The contract was made at Mooresville, in  this State; i t  
is a North Carolina contract, and damages for its breach are to be 
assessed according to the liability attaching to such contract under our 
laws." 

I t  is to noted that a t  the time that decision was rendered the laws of 
South Carolina did not permit a recovery upon the ground of mental 
anguish, and the sendee of the message, who lived in South Carolina, 
was permitted to come into this State and bring action in its courts in 
order to recover damage for mental anguish. 

Now that the defendant company relies upon the very same principle 
announced in that case for its protection, the case is practically ignored. 
"It is a poor rule that doesn't work both ways." 
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Cited:  Bai ford  v. Telegraph Co., 160 N. C., 490; Byers  v. Exp~ess 
Co., 165 Nl. C., 545, 546; Norntha l  v. Telegraph Qo., 166 N. C., 605; 
R e t t s  v. Telegraph Co., 167 N. C., 79; Youlzg v. Telegraph Co., 168 
N. C., 37. 

WILL ROLLER v: T. M. McKINNEY ET ALS. 

(Filed 22 May, 1912.) 

1. New Trial-Newly Discovered Evidence-Cumulative Evidence-Appeal 
and Error. 

The newly discovered evidence upon which a mcvtion for a new trial 
is based in this case, being mostly cumulative and having very little 
bearing upon the controlling issue, the motion is denied. 

2. Pleadings-Motion to Strike Out-Impanelment of Jury-Practice. 
A motion to strike out portions of the pleadings comes too late if  made 

after the jury has been impaneled to try the cause, and should be denied. 

3. Partnership-Action of DebtParties-Pleadings. 
A partner cannot recover on a note owned by the partnership, in an 

action thereon brought solely in his own name, for all the partners are 
necessary parties, and the action must be brought in the partnersMp 
name. The answer in this case denied the ownership of the plaintiff, 
and Brewer v. Abernathy, ante, 283, cited and distinguished. 

APPEAL from Foushee, J., at January Term, 1912, of MCDOWELL. 
The action was tried by the plaintiff against these defendants to 

recover judgment upon certain notes which the plaintiff alleged he had 
purchased for value before maturity. 

These issues were submitted to the jury: 
1. Were the defendants, and each of them, induced to sign the notes 

i n  question by fcaud, as alleged in  the answer? Answer: Yes, except 
as to T. M. McEinney. 

2. I s  the plaintiff a purchaser of said notes for value and without 
notice of said fraud ? Answer: No. 

3. I s  the plaintiff the owner of the notes sued on? Answer: No. 
From the judgment rendered, the plaintiff appealed. 
The facts are sufficiently stated in the opinion of the Court .by MR. 

JUSTICE BROWN. 

Pless & Winborlze for the  plaintiff. . 

8. J. E r v i n  for the  defendant. 
159-17 257 
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(320) Baowiv, J. We have considered the motion for a 'new trial 
upon the ground of newly discovered evidence submitted by the 

plaintiff, and we are of opinion that the inotion should not be granted. 
The evidence offered was n~ostly cumulative, and has very little bear- 
ing upon the third issue, upon which we think the case turns. 

After the jury was impaneled, the plaintiff moved to strike out a 
portion of paragraphs 2, 3, 4, and 5 of the defendant's answer, which 
the court overruled, a i d  the plaintiff excepted. We think his Hono;. 
properly overruled the motion, as i t  came too late after the impaneling 
of the jury; but eren if llis ruling was erroneous, it was a harinless 
error. 

There are thirty-one assigmnents of error relating to the different 
issues passed upon by the jury, but we think exception No. 17, which is 
to the charge of his Honor relating to the third issue, is the onIy assign- 
ment of error necessary to be considered, as that assignment relates to 
the third issue, upon which we think the case turns. A portion of the 
charge excepted to is as follows: 

"If you find that in  purchasing said notes the plaintiff was not acting 
for himself alone, but for the partnership, and purchased them as the 
egent of the firm, then you will answer the third issue 'No.'" 

This action is instituted by the plaintiff individually to recover on 
three notes of $1,000 each, executed by the defendants to Bauhard 
Brothers, for the purchase of a horse, and the plaintiff claims to be 
qurchaser for value and without notice of any defect or infirmity in the 
uotes, or of the alleged fraud by which the defendants claim the execu- 
tion of the notes was procured. 

There are several defenses set up in  the answer. Among others, i t  is 
alleged in the answer that the plaintiff is not the owner of the notes sued 
on, and that he is not the real party in interest, in  whose name the suit 
must be brought. Vaughan v. Davenport, post 369. 

There is abundant evidence in the record tending to prove that if the 
note was purchased at  all for value, i t  was purchased in behalf of the 

partnership, of which the plaintiff mas simply a member. 
(321) I f  this is true, as the jury have found, then the plaintiff was 

not the sole owner of the note, and had no right to maintain the 
action in his own name as an individual. H e a t o n  v. Wilson, 123 
N.  C., 398, in  which case i t  is held that i t  is the general rule that in 
all suits relating to a partnership, all the partners are necessary parties, 
and the action must be brought in the name of the partnership. 

The case a t  bar is to be distinguished from Brezi'er. T .  B b e m a t h y .  
ante ,  283. I n  that case the point mas attempted to be raised u n d ~ r  n 
inotion to nonsuit after the e~idence was all in, and had not been pleaded 
either by way of demurrer or answer. I n  this case it is specially pleaded 
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i n  the answer tha t  the note sued on was the property of the partnership, 
and not  the  individual property of this plaintiff. 

We, think, therefore, the instruction of his Honor was correct, and 
inasmuch as  the jury  have found the third issue i n  favor of the  defend- 
ant, it terminates the action so f a r  as this plaintiff as  an  individual is  
concerned. 

N o  error. 

R. L. WILLIAMSON ET AL. V. CASPER R. BITTING ET AL. 

(Filed 1 May, 1912.) 

1. Contracts, Written-Interpretation-Intent. 
The plain intent gathered from a paper-writing will control its con- 

struction, and i t  will not be defeated by any omission to use technical 
words or expressions if equivalent words are employed for the purpose. 

2. Same-Mortgages-Prior Registration-Attaching Creditors. 
I t  appearing from a paper-writing that the maker intended i t  for a 

martgage of certain personal property devised to him by his father, in 
the hands of the executors of his father's will, and made to them indi- 
vidually for moneys loaned by them to him: Held, that the registration 
of the mortgage prior to attachments issued by his creditor makes it 
superior to the creditor's lien, but only on property situated in the county 
where the mortgage was registered. 

3. Appeal and Error-Additional Findings-Power of CourtPractice. 
Upon appeal the Supreme Court will not examine the proof and find 

facts additional to those reported by the referee, and approved by the 
judge of the lower court. 

4. Chattel Mortgages-Form of Registration-Interpretation of Statutes. 
There is no special statutory mode presented for the registration of a 

chattel mortgage (Revisal, sec. 1040) .  The provisions of Revisal, sec. 
982, relate merely to an inexpensive form of mortgage. 

5. Reference-Findings of EactWidow's Year's Support-Appeal and Error. 
A finding of the referee, confirmed by the lower court upon supporting 

evidence, that the widow of a decedent was reasonably entitled to the 
sum of $3,000 as a proper support during several years, will not be dis- 
turbed on appeal, upon the exception of the creditors of an heir a t  law 
that it had been wrongfully applied to her support, the will providing 
that she should have a reasonable support from his estate. 

6. Mortgages-Proceeds of Sale-Interest-Equity-Distribution-Attacking 
Creditors. 

Creditors secured by a mortgage, which was registered prior to attach- 
ments of other creditors of the mortgagor, when the mortgaged property 
has been sold under an agreement that the proceeds be held in place of 
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the property and subject to the rights of the parties therein, are entitled 
to interest on their mortgage debt to be ascertained and paid to them in 
the final settlement. 

7. Executors and Administrators-Partition-Commissions-Interprehtion 
of Statutes. 

An executor who sells his testator's land for partition, and not in the 
execution of any trust under the will, is only entitled to commissions as 
provided by the statute. Revisal, sec. 2792. 

8. iV1ortgages-Other Property-Assignments for Creditors. 
A mortgage given by a devisee on the property he is to receive under a 

will is not an assignment for the benefit of his creditors, in the absence 
of evidence that he owned no other property. 

APPEAL from Lyon, J., at September Term, 1911, of FORSYTH. 
(323) The facts are sufficiently stated in the opinion of the Court by 

MR. JUSTICE WALKER. 

L, N .  Swink and D. H. Bhir  for plaintiff. 
iVanly, Hendren & Womble for interpleaders. 

WALKER, J. These are actions brought by the plaintiffs, as &editors 
of Casper R. Bitting, to recover the amount due by him to them. They 
were consolidated, and an order was then made by which the cause was 
referred to Mr. J .  E .  Alexander, who afterwards reported his findings 
of fact and conclusions of law to the court. I t  appears therefrom that 
attachments were issued in the several suits and levied on the interest of 
Casper R. Bitting in the lands devised by the will of his father and sit- 
uated in Forsyth and Yadkin counties, and the funds due to him under 
said will were garnisheed by writs or notices duly served upon W. A. 
Whitaker and L. P. Bitting, executors of the mill. Before these actions 
were brought, Casper R. Bitting became indebted to W. A. Whitakel 
and L. P. Bitting for money loaned, in the sum of $1,600, and in order 
to secure payment of the same he executed to them a paper-writing, 
which was in the form of a chattel mortgage, and conveyed to them 
certain articles of personal property described therein, and also all of 
the other property "due or to become due from his father's estate"; and 
afterwards, but belfore these suits were commenced, he executed another 
instrument, by which he assigned and transferred to them all his interest 
in the estate, to secure the payment of the said sum of $1,600 and an 
additional indebtedness of $275, and for the purpose of saving them 
harmless as his indorsers, and authorized then1 to retain so much of his 
interest in  the estate as was necessary to pay the said indebtedness and 
for the other purpose recited in  the paper. These instruments were 
proven and registered in Forsyth County before these suits were com- 
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menced, but were never registered in Yadkin County. The first instru- 
ment is called therein a "mortgage," and contains a power of sale, 
authorizing the mortgagees to sell the property at public auction, after 
advertising the same, and to apply the proceeds of sale to the payment 
of the debts. The defendants W. A. Whitaker and L. P. Bitting inter- 
pleaded and, as executors, answered the notice of garnishment, 
denying that they held any property of Casper R. Bitting subject (324) 
to plaintiff's attachment or garnishment, and as individuals 
claimed the entire interest of Bitting in his father's estate, under the 
instruments executed by him to them. I t  was agreed between the parties 
that the property should be sold by W. A. Whitaker, as commissioner, 
free and clear of all liens, and the proceeds held by him, subject to the 
rights and interests of the parties herein, which should not be impaired 
by reason of the sale, the fund being substituted for the property which 
had been sold. The property was sold by the commissioner, and there is 
now a fund of $1,527.88, which is to be disposed of according to the 
rights and interests of the parties therein. 

We are of the opinion that the two inskruments executed by Casper R. 
Bitting to W. A. Whitaker and L. P. Bitting, with the declared purpose 
of securing his debts, are sufficient to pass his entire interest in the estate 
of his father. They were informally and inartificially drawn, but the 
intent to mortgage all he had in his father's estate, whether real or per- 
sonal property, is perfectly evident. The law will not allow the plain 
intention to be defeated by any omission to use technical words to 
express it, if equivalent terms are employed for the purpose. This we 
held in Triplett v. Williams, 149 N.  C., 394; Gudger v. White, 141 
N. C., 513, and very recently in Acker v. Pridgem, 158 N. C., 337. 
,Judge Story, in Tiernan v. Jackson, 5 Peters, 58, said that "Whatever 
may be the inaccuracy of expression, or the inaptness of the words used 
in an instrument, in a legal view, if the intention to pass the legal title 
to property can be clearly discovered, the court will give effect to it, and 
construe the words accordingly." I n  Hutchins v. Carleton, 19 N. H., 
487, i t  was held that the .words "assign" and "make-over" are as effect- 
rial, when a consideration is expressed, to raise a use or pass an estate 
ae many other forms that have been sanctioned by the courts as suffi- 
cient for the purpose. Many cases are cited in the brief of defendant'? 
counsel in that case, to which the Court refers as fully sustaining the 
liberal and practical rule which has generally been adopted for the con- 
struction of deeds. Patterson, v. Carneal, 3 A. K. Marshall, 618; 
Chapman o.. Charter, 46 W. Va., 769; Gordom v. Haywood, (325) 
2 N. H., 402; 13 Cyc., 542-543, and notes. Attempts have been 
made to establish artificial rules for discovering the intention, and the 
offices of terms of general and particular description defined. The trnth 
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is, no positive rule can be laid down; for as each subject differs in some 
respects from another, and each writer will be more or less precise and 
perspicuous in expressing himself, the whole instrument is to be looked 
at, and the inquiry then made, Can i t  be found out, from this, what the 
party means? Proctor v. Pool, 15 N.  C., 370. 

While we decide that the writings are sufficient to pass the title or 
interest of Gasper R. Bitting, they will not affect any land in  Yadkin 
County, as they were not registered. 

Plaintiffs say that, while the referee held that the unsold lands were, 
for this reason, subject to the lien of the attachment, he made no ruling 
hs  to lands which had been sold; but there is no finding of fact in the 
report upon which to base this exception, and we cannot find any addi- 
tional facts. We can only consider those which were reported by the 
referee and adopted by the judge. Prey v. Lumber CO., 144 N.  C., 759 ; 
Harris v. Smith, 144 N .  C., 439; Cotton Mills v. Cotton, Mills, 115 
X. C., 415; Pell's Revisal, see. 525 and note. I f  a fact is found, of 
which there is no evidence, or upon incompentent evidence, we can 
review the ruling below, because there a question of law is involved. 
But there are no facts before us upon which we can make any ruling. 
I t  seems that the referee reported that the plaintiffs are entitled to 
cnforce their attachment liens against certain land in Yadkin County, 
but i t  does not appear, by any finding of fact, whether or not those 
lands are sufficient in value to pay their claims. I f  they are, nothing 
has been lost by the adverse decision of the referee, which was approved 
and confirmed by the court. The two paper-writings or mortgages were 
properly registered. The law does not designate in what particular 
book instruments of this character shall be recorded. I f  they were 
actually registered and indexed, i t  is sufficient. The provision in regard 
to chattel mortgages '(Revisal, sec. 1040) does not determine the mode 

of registration. That was intended simply to Pi-ovk an inexpen- 
(326) sive form of chattel mortgage. This case is governed by Revisal, 

see. 982. 
The plaintiffs complain that the executors have paid to the widow of 

J. A. Bitting $3,000 without authority, and that Casper R. Bitting is 
entitled to onstenth of this amount so wrongfully misapplied. But the 
referee finds as a fact that the widow, under J. A. Bitting's will, was 
entitled to "a proper support," and that the amount paid to her, during 
several years and aggregating $3,000, was a proper and reasonable sup- . 
port for her, and did not exceed what was necessary for that purpose. 
This being so, we do not see why the allowance of this sum, in stating 
the account, was not correct. 
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As we have held that the instrun~ents executed by Casper R. Bitting 
to 'CV. A. Whitaker and L. P. Bitting are, in  law, sufficiently definite in 
their language to constitute them mortgages upon his entire interest in 
J. A. Bitting's estate, which would entitle them to receive the fund of 
$1,527.88 realized from the sale of the property under the consent order 
in  this case, they are entitled also to the interevt accrued on the fund, to 
the extent that i t  is necessary to pay the indebedness secured by those 
papers. The exception as to the interest on that fund, amounting to 
$144, is, therefore, overruled, but the interest on the fund will not be 
applied to the debts until there is a final settlement in  this suit, and if 
i t  has already been applied, i t  must be restored. 

The defendants excepted to the report of the referee because he had 
allowed W. A. Whitaker, as commissioner, on the proceeds of the sale 
of the land, more than the amount fixed by the statute for sales in parti- 
tion proceedings. This was a sale for partition and not i n  the execution 
of any trust by the executors. I t  is such in  form and substance, and the 
commissioner or executors should be allowed commissions only at  the 
statutory rate. Revisal, see. 2792; Ray ?;. Banks, 120 N.  C., 389. This 
exception is sustained. 

The other exceptions are covered by the ruling that the two writings 
given by Casper R. Bitting to Whitaker and Bitting are valid as mort- 
gages to the extent we have already stated, and the said defendants are 
entitled to apply so much of the mortgagor's interest in  his 
father's estate as will be necessary for the payment of the indebt- (327) 
ednese secured by them, but no more. 

The paper-writings executed by Casper R. Bitting to secure his 
indebtedness are bona fide mortgages, and not assignments for the bene- 
fit of cerditors. They do not cover, or purport to cover, his entire 
estate, but only a part thereof, or a t  least i t  does not appear that he  did 
not have other property than that described i n  them. Odorn v. Clark, 
146 N. C., 544. 

The judgment will be modified as herein indicated, each party to pay 
his own costs in  this Court. 

Xodified. 

Cited: Beacorn v. Amos, 161 N.  C., 366; Drainage District o. Parks, 
170 N. C., 440; I n  re Inheritance TUX, 172 N. C., 175. 
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F. W. ALLEY v. CHARLOTTE P I P E  AND FOUNDRY COMPANY. 

(Filed 8 May, 1912.) 

1. Master and Servant-Safe Appliances-Negligence-Delegated Authority. 
I t  is the duty of the master to  furnish the servant reasonably safe 

appliances with which to do the work, which it  cannot delegate to another 
servant and escape liability. 

2. Same-Res Ipsa Loquitur-Substantial Evidence. 
When one engaged in a foundry, and in the scope of his employment 

is injured by an explosion of gas which drove the molten metal out of 
an arbor which he was using, latently defective and made by another 
employee, who was unskilled in  such work, which was known, or should 
have been known, to the master by the exercise of reasonable care, the 
negligence of the master in employing, or continuing to employ, the 
unskillful servant to make cores for the use of other employees in their 
work is actionable negligence. 

3. Same-Inexperienced Employee-General Reputation-Expert Evidence. 
Upon the  issue of defendant's negligence in  employing a n  unskillful 

core-maker for making cores to be used in a foundry, with evidence tend- 
ing to show that  plaintiff was injured while handling molten iron with 
one of them, by reason of a latent defect therein, evidence is competent 
which tends to show the reputation of the core-maker for inefficiency, 
by those who are acquainted with i t ;  and, also, the opinions of experts i n  
that  line of work as  to whether, under the evidence, the cores were 
properly made. 

4. Xaster  and Servant-Personal Injury-"Probable" Results-Words and 
Phrases-Expert Evidence-measure of Damages. 

Upon evidence tending to show that  the plaintiff was injured by the 
defendant while working in a foundry with a n  imperfect appliance fur- 
nished him for the purpose, i t  is competent for his physician to testify, 
on the measure of damages, that  the character of the wound inflicted 
was such that  a n  eating cancer was "liable" to ensue, the word "liable" 
a s  used by him being i n  the sense of a "probable" consequence, and not 
speculative; and i t  was also competent as tending to prove the acute 
mental suffering caused by the injury. 

5. Instructions-Negligenee-Phases of Evidence-Harmless Error. 
When, under certain phases of the evidence, the jury should have been 

instructed that  the defendant was guilty of negligence, if they found the 
evidence to be true, i t  is not error of which the  defendant can complain, 
that  the charge left to the determination of the jury whether or not all  
the facts constituted negligence, the burden being put upon the plaintiff, 
and the charge being otherwise correct. 

(328) APPEAL f r o m  Lyon, J., at J a n u a r y  Term, 1912, of MECKLEN- 
BURG. 
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These issues were submitted : 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : Yes. 
2. Did the plaintiff voluntarily assume the risk and danger of being 

injured in the manner in which he was injured as an incident of his 
employment ? Answer : No. 

3. Did plaintiff, by his own negligence, contribute to his injuries, as 
alleged in the answer ? Answer : No. 

4. What damages, if any, is the plaintiff entitled to recover of the 
defendant ? Answer : $6,000. 

From the verdict and judgment the defendant appealed. 
The facts are sufticiently stated in the opinion of the Court ,by MR. 

JUSTICE BROWN. 

T. L. Kirkpatrick, Osborne, Lucas & Cocke, and Miller for plaifitif, 
Burwell & Chmsler, Davis & Davis for defendant. 

BROWN, J. The plaintiff was a pipe molder for several years 
in defendant's foundry. On 28 November, 1910, while engaged (329) 
in molding, he was injured by the explosion of a core, which 
caused a stream of molten iron from the arbor to strike plaintiff's foot, 
set his trousers afire, and seriously burn him. This core had been made 
by a core-maker named Nance, and furnished to plaintiff for use in 
connection with the arbor in molding. 

The principal negligence alleged is in providing an imperfect core, 
the defects in which were not apparent, a&d in providing an unskillful 
and deficient workman to make the core supplied to plaintiff. 

There are twenty-one assignments of error set out in the record and 
discussed in the briefs. We deem it unnecessary to review them all. 

1. The motion to nonsuit was properly denied. I t  is unnecessary to 
discuss the doctrine of res ipsa loquitur as applicable to this case. The 
plaintiff need not rely on it. There is substantive evidence of negli- 
gence for which the defendant may properly be held liable. 

There is evidence tending to prove that plaintiff was injured by an 
explosion of gas which drove the molten iron out of the arbor on plain- 
tiff; that this arbor was made by defendant; that the explosion was 
caused by a defective core furnished plaintiff by defendant; that plain- 
tiff could not well have discovered the defect; that the core was made 
by Sam Nance, an incompetent and unskillful core-maker, and there 
was evidence that defendant had full knowledge of Nance's incompe- 
tency and continued him as core-maker notwithstanding. There is evi- 
dence from which it may be clearly inferred that the core was defective 
when it left Nance's hands. 
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It is now elementary learning that the master must furnish the serv- 
ant a reasonably safe place to w o ~ k  in and reasonably safe and prop- 
erly constructed appliances to work with, consistent with the character 
of the work. 

And it is likewise true that if the defendant, with full knowledge of 
Nance's incompetency, continued to permit him to make cores for the 

use of other workmen employed in a dangerous business, the de- 
(330) fendant is liable for Nance's negligence, for in  that particular 

Nance represented the master, and was discharging a duty the 
defendant itself owed to its servants. T a m e r  v. Lumber Co., 140 N. C., 
475; Barkley v. Waste Co., 147 N. C., 585. 

2. I t  is contended that the court erroneously received evidence relat- 
ing to Nance's repuation as a core-maker. Three witnesses, found by 
the court to be experts, declared that Nance was an incompetent core- 
maker. One said that he ripped through his work and did not half make 
his cores; rings in them and soft places. We think i t  was proper to 
admit the opinion of experts upon that disputed question, as well as to 
put in evidence Nance's general repuation in his particular specialty. 
Ives v. Lumber Co., 147 N. C., 306. 

I n  Lamb v.  Lit tman, 132 N.  C., 978, i t  is held competent to prove 
the reputation of a man's special fitness for any employment in which 
he is engaged. R. R. v. Jewel, 46 Ill., 99. 

Mr. Wigmore says, see. 1894, Work on Evidence: "Testimony to 
professional skill concerning professional persons qualified to know is 
generally regarded as receivable." 

As one or several acts of *negligence would not necessarily make a 
workman an incompetent servant, we think the best rule is that a 
servant who is familiar with the servant complained of, and who is 
competent to judge of his competency and the character of his work, 
should be permitted to give his opinion of it. 

3. I t  is assigned as error that the court permitted the physician to 
state that the character of the plaintiff's wound was such that a sar- 
conla, or eating cancer, was liable to ensue. We recognize the general 
rule that an expert physician testifying to the consequences of a personal 
injury should be confined to probable consequences, but in  this instance 
we do not think the physician indulged in pure speculation. Jones on 
Evidence, see. 378. The word "liable" is defined as "exposed to a cer- 
tain contingency more or less probable." Webster's Dict ionar~.  The 
word was used by the witness in the sense of probable, and was doubt- 
less so understood by the jury. 

The identical phrase was used in  Montgomery v. Scott, 34 Wis., 
339, and upheld as a, legitimate expression of opinion by a medi- 

(331) cal expert. 
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I n  Kansas City v. Stoner, 49 Fed., 209, the Court held that the plain- 
tiff was entitled to recover for the probable effects of the injury, even 
though at  the time not apparent. 

We think the evidence competent also as tending to prove acute 
mental suffering accompanying a physical injury. The liability to 
cancer must necessarily have a most depressing effect upon the injured 
person. Like the sword of Damocles, he knows not when it will fall. 

This exception relates only to the issue of damages, and if erroneous 
it was of little consequence, as his Honor laid down clearly the correct 
rule of damage, as follows : 

"Plaintiff is to have a reasonable satisfaction-if he is entitled to ri- 
cover-for loss of bodily or mental powers, or for actual suffering, 
both of mind and body, which are the immediate and necessary conse- 
quences of the injury." 

4. The defendant excepts to the following charge: "Now, if you 
find from the evidence, gentlemen of the jury, that the plaintiff was 
injured by an explosion, throwing molten iron against his foot, and 
that said explosion was caused by a defective core, and you further find 
that said defective core was furnished to the plaintiff by the defendant, 
and you further find that said core was defective in its construction, 
and that it was constructed by Sam Nance, the core-maker, and you 
further find that Sam Nance was an incompetent and inefficient core- 
maker, and you further find from the evidence that the defendant knew 
that Sam Nance was an incompetent and inefficient core-maker, or that 
i t  ought to have known the fact, and you find that this is negligence, , 

under the definition of negligence that I have given you, you will answer 
the first issue 'Yes7; otherwise, you will answer it 'No.' " 

The only fault to be found in this charge is that his Honor left to the 
jury to decide whether or not all of these facts constituted negligence, 
when he ought to have charged that if the jury found these facts to be 
true, the defendant was guilty of negligence. 

This is an error of which the defendant has no reason to (332) 
complain. The charge put the burden of proof squarely on the 
plaintiff, and eliminated entirely from the case any evidence of neg- 
ligence arising from the mere fact of an explosion, under the res ipsa 
Zoquitur doctrine. 

We think it useless to diqcuss the remaining assignments of error. 
We have examined them and find them without merit. The charge of 
the court was a full and clear presentation of the case to the jury, and 
as favorable as the defendant could reasonably expect. 

No error. 

Cited: Walters v. Lumber Co., 163 N. C., 542; Ammons v. Mfg. Co., 
165 N. C., 452; Ridge o. R. R., 167 N. C., 528. 
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DAVID OVENS v. CITY O F  CHARLOTTE. 
(Filed 1 May, 1912.) 

Cities and Towns-Streets and Sidewalks-Obstructions-Negligent Driving 
-Proximate Cause. 

In an action against a city for personal injuries caused by plaintiff's 
being thrown from a vehicle which was overturned at night by one of 
its wheels striking a stump alleged to have negligently been left by the 
city on a street near the curbing, it appeared from the evidence of the 
plaintiff that he knew of the stump and could readily have seen it by an 
electric light, i f  he had been attentive to his driving: Held, the injury 
complained of was proximately caused by the inattention of the plaintiff, 
and a judgment of nonsuit was properly granted. 

APPEAL by plaintiff from Lyon ,  J., at January Term, 1912, of MECK- 
LENBURG. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE WALKER. 

W .  T. Harding  and XcCal l  & Smith for p la in t i f .  
iMazwell & K e e r m s  for defendant. 

WALKER, J. Plaintiff brought this action to recover damages for 
injuries received Tvhile driving along a street or avenue in the city of 
Charlotte, known as Ransom Place, and striking a stump which over- 
turned his buggy and threw him to the ground. H e  alleges that the city 

had cut down a tree which stood in one of the small parks or 
(333) places in the avenue, leaving a stump which projected a little in 

the driveway, though plenty of space was left for the safe and 
convenient passage of vehicles. Ransom Place was about 68 feet wide 
and 400 feet long, and extended from Morehead Street to TTance Street. 
The parks were not part of the driveway, but well defined in their boun- 
daries, and were curbed. The evidence introduced by the plaintiff 
tended to show that he had often seen the stump, as he lived in Ransom 
Place very near it, and "there was no trouble about seeing it." Plain- 
tiff admitted that if he had been thinking of the stump, he could easily 
have avoided it. H e  was not looking for the stump, and was driving 
along and not thinking about i t ;  although he knew that it was there. 
H e  was not looking out for anything ahead of him, but thinking of 
something else. I f  he had driven in or near the middle of the street, 
and not to the extreme right side, he would not ha\-e struck the stump. 
There was an electric light burning at the intersection of Ransom Place 
and Vance Street, about two hundred feet distant. 

It would seem clear that plaintiff's injuries were caused by his negli- 
gent indifference to his own safety, H e  was evidently driving eareless- 
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ly, if not recklessly, and not thinking about what he was then doing. 
Walker v. Reidsville, 96 N.  C., 382, is a case which closely resembles 
this one in its facts, and with reference thereto the Court said:. 

"A reasonably prudent and careful man would not forget the presence 
of such danger in his immediate neighborhood-one that he had seen 
and observed every day for more than a fortnight, and but a few hours 
before he received the hurt. He was bound to act upon his informa- 
tion, and use ordinary care and prudence in shielding and protecting 

. 

himself from what he knew to be a menacing danger to every one who 
passed near it. He  forgot, and failed to be careful at his peril, and in 
his own wrong. Parker v. R. R., 86 N. C., 221; R .  R .  v. Houston, 9 5  
U. S., 697; Dillon Mun. Corp., see. 789; Beach on Cont. Neg., 40. 
I n  Bruker v. Covington; 69 Ind., 33, is was held that when a party 
knows of the existence of an open cellar-way in a sidewalk, and at- 
tempts to pass the place in the night, he will be considered as taking 
the risk upon himself, even if he had forgotten the existence of 
the obstruction, and if he receive injuries from falling into such (334) 
cellar-way, he is chargeable with contributory negligence, and 
cannot recover damages. There are many cases to the like effect. 
Gribble v .  Sioux City,  38 Iowa, 390 ; Wilson v. Charlestown, 8 Allen, 
137; Gdman v. Deerfield, 15 Gray, 577; Moore v. Abbott, 32 Me,, 46." 
But the case of Neal v. Marion, 126 N, C., 412, is more to the point, 
and seems to be decisive of this case. The Court there said that "The 
plaintiff had been long a resident of Marion, and had been thoroughly 
familiar with the walk, having traveled i t  hundreds of times, as she 
testified. Now, if she knew that the hole was in the path, and at night 
walked along it, and through forgetfulness carelessly walked into it, she 
negligently contributed to her own injury. I t  was not reasonable care 
on her part to forget such a menace to her safety; and even if it should 
be conceded that the town was negligent, if she, through the want of 
proper care and prudence, contributed to her own injury, both parties 
being negligent, she cannot recover." The cases of Walker v. Reidsville, 
supra, and Bruker v. Covington, supra, are cited with approval by the 
Court, and i t  distinguishes Russell v. Monroe, 116 N. C., 720, and 
other cases, because i t  appeared in them that the plaintiff had no knowl- 
edge of the defect in the street, and, therefore, might well assume that 
the town had performed its duty and kept its street in proper repair. 

I n  this case i t  appears that the plaintiff was grossly inattentive to 
his surroundings, not thinking at all about what he was doing, when 
if he had exercised any, even the least, care to avoid the stump, he could 
have done so with the greatest ease. The injuries he received when he 
was thrown from the buggy were directly traceable to his own negli- 
gence, and about this no two reaflonable minds could differ. 
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There  was  consequently n o  e r ror  i n  dismissing t h e  action upon  t h e  
evidence. 

Affirmed. 

Cited: Daden  v. Plymouth, 166 N. C., 494. 

(335) 
W. A. BUNCH v. COMMISSIONERS OF RANDOLPH COUNTY. 

(Filed 28 May, 1912.) 

1. County Commissioners-Control of County Affairs-Constitutional Law- 
Interpretation of Statutes. 

Under the Constitution and Public Laws of North Carolina the board 
of county commissioners are generally given supervision and control of 
governmental matters in the several counties. Constitution, Art. VII, sec. 
2; Revisal, sec. 1318 et seg. 

2. Same-Roads and Higlmay~-~~;Vecessary Expenses?' 
The well ordering and maintenance of the public roads of a county 

are  "necessary expenses" within the meaning of our Constitution and 
statutes, and for this purpose the county commissioners a r e  invested with 
full power to direct the application of all  moneys arising by virtue of 
chapter 23 of the Revisal, in  the absence of some public-local law enacted 
under Art. VII, sec. 14, of the Constitution, making contrary provision. 

3. Interpretation of Statutes-Repeal-Implication. 
As a general rule, the law does not favor that construction of a statute 

which repeals a former statute by implication. 

4. Same-Roads and Highways-Road Districts-Taxation-Direct Appro- 
priation-County Funds-Constitutional Law. 

Chapter 567, Laws 1909, purporting to provide for the "constructing and 
keeping in repair the public roads of Randolph County," was adopted by 
the county, as  the act requires, and was designed to establish a system 
for working the public roads of the county, to a large extent, byathe town- 
ship system, primarily giving the trustees of each township the right to 
maintain and repair the roads therein, subject to appeal to the county 
commissioners in  proper cases. Where the road extends through two or 
more townships the power to lay out, alter, or discontinue i t  remains 
with the county commissioners, but after action taken, the road is  con- 
sidered as  divided in sections, and its control is left with the local boards. 
The county commissioners are  authorized and directed to  levy a tax of 
not less than 8 113 cents on the $100 worth of property nor more than 
15 cents thereon, the funds to be kept separate and apportioned to the 
various townships. I t  is admitted in  this case that  the amount thus 
derived was insufficient and that the roads are  in  a poor condition: Held, 
the Laws of 1909 relating to Randolph County did not have the effect of 
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repealing the provisions of section 1379, etc., of the Revisal, so as to 
prevent the county commissioners from expending the general county 
funds for the maintenance, etc., of the roads of the county. 

APPEAL from Allen,  J., at Spring Term, 1912, of RANDOLPH. (336) 
Case agreed. The action was instituted by W. A. Bunch, 

Esq., a citizen and taxpayer of Randolph County, to restrain the 
board of commissioners of said county from making a proposed appro- 
priation of $3,500 out of the general county funds, in aid of the con- 
struction of a public road through two or more townships of said county 
and extending from Asheboro, the county-seat, to the Montgomery line. 
There was judgment restraining the appropriation, and defendants, the 
county commissioners, excepted and appealed.. 

J. A. Spence f o ~  t h e  p l a i n t i f .  
H. M .  Robins  for the  defendant .  

HOKE, J., after stating the case: Under the Constitution and Public 
Laws of the State, except where changed by special enactments, the 
boards of county commissioners are given supervision and control .of 

, governmental matters in the several counties. Constitution, Art. V I I ,  
see. 2 ;  Reyisal, sec. 1318 et seq., and, in  addition to powers conferred 
generally throughout the Revisal and, in more especial reference to the 
fiscal affairs of the county, section 1379 enacts: "The board of com- 
missioners is invested with full power to direct the application of all 
moneys arising by virtue of this chapter for the purposes herein men- 
tioned and to a n y  other good and necessary purpose for the use of the 
county." 

~ h k e  are numerous decisions of this Court to the effect that the 
well ordering and maintenance of the public roads of the county is to 
be properly considered and dealt with as a "necessary expense" within 
the meaning of our Constitution and statutes (Board  of Trus tees  a. 
Webb,  155 N.  C., 383; Crocker v. Moore, 140 N. C., 429; T a t e  v. Corn- 
missioners, 122 N.  C; 812) ; and the appropriation in question here 
comes well within the powers generally conferred on defendant board, 
and the same must be upheld unless there is some public-local la117 
enacted under Article VII ,  see. 14, of the Constitution making contrary 
provision. 

I t  is earnestly contended for plaintiff that this very condition exists 
here by reason of chapter 567, L a m  1909, purporting to provide 
for the "constructing and keeping in repair the public roads of (337) 
Randolph" County, and adopted by the board of commissioners 
at a regular meeting, as the act itself requires. > 
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The statute is designed to establish a system of working the public 
roads of the county, to a large extent by the township system, and, 
when the roads lie wholly within a given township, the power to lay 
out, order, or discontinue such road, and to maintain or repair the same, 
is vested primarily in a board of township trustees appointed by the 
board of commissioners, subject to an appeal to said last-mentioned 
board, in proper cases. Where a road extends through two or more 
townships, the power to lay out, alter, or discontinue the same remains 
in the county commissioners as heretofore, but where this action has 
been had, the road is considered as divided into sections, and the con- 
trol thereof as to its repair, etc., is referred by the act to the local boards 
as in  other cases. Section 5. By section 15, the commissioners of the 
county are authorized and directed to lay a tax of "not less than 8 1-3 
cents nor more than 15 cents on the hundred dollars worth of property, 
to be collected as other taxes, the amount to be kept separate and appor- 
tioned to the several townships, to be paid out in  maintenance and re- 
pair of the roads in that township, on the written order of the chairman 
and secretary of the board of trustees." 

On the hearing i t  was made to appear, by the admission of the parties, 
as follows : 

"That the public roads of Randolph County are in very poor condi- 
tion and badly in  need of improvement; that there are no roads in the 
county permanently improved by macadam, gravel, top-soil, or sand- 
clay, according to modern methods ; and the road which is to be improved 
under order of the commissioners in question is a rough road and is in 
very bad condition. And the defendants propose, as far as they can, 
to assist in the improvement of other roads in the different parts of the 
county in  the same manner; and the boards of road trustees of the 
different townships thiough which the road runs that is to be built or 
improved under said order have consented and do consent that the im- 
provements be made in accordance with the terms of said order. 

"It is further agreed that the funds derived from the 8 1-3 
(338) cents tax levied under and in  accordance with chapter 567 of 

the Public Laws of North Carolina, Session 1909, are insufficient 
and will in the future be insufficient to do all the work needful and 
proper to be done upon the public roads of said county; nor would suffi- 
cient funds for that purpose be secured by raising the tax to the 15 cents 
on the $100 valuation, as authorized by the provisions of said act." 

Upon these, the facts chiefly relevant to the controversy, the Court is 
of opinion that there is nothing unlawful in  the proposed appropria- 
tion, the same to be made out of the general county funds available for 
the purpose and raised by taxation within the constitutional and general 
statutory limitations bearing on the subject. On perusal of this local 
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statute, there is doubt if it permits the construction that the officers and 
agents of the county, in carrying out its provisions, are confined to the 
means afforded under the terms of the law. I n  various sections of the 
act it is clearly contemplated that these general county funds h a y  be used 
\?-hen required, and, more especially where, as in this case, the, road is to 
extend through two or more townships. I n  such case, the power to lay 
out, alter, or discontinue a highway, as heretofore stated, remains with 
the board of commissioners. Section 25 requires board of commissioncr~ 
to '(purchase the road machinery, tools, and implements, which are to 
remain the property of the county." I n  section 33, the commissioners 
are given supervision and control of all bridges, their location, construc- 
tion, and maintenance, etc., and the general county funds are made 
available for the purpose. Section 34. When the road extends into two 
or more townships, the county commissioners are to employ the engineer 
or surveyor to "be paid out of general county funds," etc. And even if 
a contrary view should ordinarily ~ r w a i l ,  there is no recognized rule 
that would sanction or uphold the interpretation that the statute was 
intended to withdraw from the county commissioners the right to expend 
the general county funds to the best interests of tha county and repeal 
the powers expressly conferred by section 1379 and other cognate pro- 
visions of the Revisal. 

There is no express repealing clause contained in the law, 
znd i t  is well understood that implied repeals are not favored as (339) 
a general rule. S. v. R. R., 141 N. C., 846; Winslow v. Morton, 
118 N. C., 486; Black on Interpretation of Laws, p. 112; Sedgwick on 
Statutory and Constitutional Law, p. 126. I n  this last citation, the 
t~uthor says : 

"But, though i t  is thus clearly settled that a statute may be repealed 
by implication, and without any express words,'still the leaning of the 
courts is against the doctrine, if it be possible to reconcile the two acts 
of the Legislature together. KCt must be known,' says Lord Coke, 'that 
forasmuch as acts of Parliament are established with such gravity, 
wisdom, and universal consent of the whole realm, for the advancement: 
~f the commonwealth, they ought not, by any constrained construction 
out of the general and ambiguous words of a subsequent act, to be abro- 
gated; sed hujusmodi statuta tanta solemnitate et pwdentia edita (as 
Fortesque speaks, cap. 18, fol. 21) ought to be maintained and supported 
with a benign and favorable construction.' 

"So in this county, on the same principle, i t  has been said that laws 
are presumed to be passed with deliberation, and with full knowledge of 
all existing ones on the same subject ; and it is, therefore, but reasonable 
to conclude that the Legislature, in passing a statute, did not intend to in- 
terfere with or abrogate any prior law relating to the same matter, unless 
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the repugnancy between the two is irreconcilable; and, hence, a repeal by 
implication is not favored; on the contrary, courts are bound to uphold 
the prior law, if the two acts may well subsist together." 

We do not consider that Hornthall v. Comrnissiolzers, 126 N.  C., 26, 
to which we were referred by counsel, is in necessary antagonism to our 
present ruling. I n  that case a system had been provided for working 
the public roads by contract and a fund was created by the law especially 
designated as applicable to the purpose. A contractor, having an amount 
due him for work done, under the law, sued on his demand, and the 
commissioners resisting payment, recovery was denied. The decisiou 
seems to have been made to rest on the ground that the fund applicable 
to the claim having been exhausted, and the statute having been repealed 

by which any further sum could be raised, collection of the claim, 
(340) as a matter of right, could not be enforced. There was a strong 

and earnest dissent by Judge Furches, concurred in  by Chief 
Justice Faircloth, and the position of the Court, in  denying all relief, 
may be open to some question ; but the power of the county commission- 
ers to dispose of general county funds, in their discretion, for the 
county's best interests, was in no way presented and the authority is not 
in contravention of our present decision. 

The restraining order will be dissolved and the appropriation by the 
commissioners upheld. 

Reversed. 

F. H. ABERNATHY v. ,SOUTH AND W E S T E R N  RAILWAY COMPANY. 

(Filed 8 May, 1912.) 

I. Railroads-Rights of Way-Damages-Limitation of Actions-Interpreta- 
tion of Statutes. 

Revisal, sec. 394, in  regard to bringing a n  action against a railroad for 
damages for a right of way taken by it  without condemning the same or 
acquiring the easement by purchase, is a statute of limitation, and must 
be specially pleaded by the railroad company, if relied on;  and i t  is not 
required of the. owner to affirmatively show that  he has commenced his 
action within the time specified, as it  is not a condition annexed to his 
cause of action. 

2. Railroads-Rights of Way-Damages-Interest-Court's Discretion-Ap- 
peal and Error. 

I t  is within the power of the lower court, in passing upon a report of a 
referee in an action against a railroad company for the value of a n  ease- 
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ment in lands, to allow interest on the amount found by him since the 
actual taking by the railroad company of the owner's land for its right 
of way, as a part of the damages. 

3. Railroads-Rights of Way-Damages-Judgment - Interest - Interpreta- 
tion of Statutes. 

A judgment in the owner's favor, in the assessment of damages for 
lands taken for a right of way by a railroad company, bears interest by 
express provision of the statute. Revisal, sec. 1954. 

4. Railroads-Rights of Way-Conveyance of Lands-Damages-Interprets- 
tion of Statutes-Parties. 

After the owner of lands has commenced his action against a rail- 
road company to recover damages for taking a right of way thereon 
without compensation, the amount of the damages to be awarded is not 
affected by the fact that he conveyed a part of the locus in  quo to another; 
and when the purchaser is not a party to the action, his claim upon his 
vendor in respect to the damages will not be considered. 

APPEAL by defendant from Poushee, J., a t  November Term, (341) 
1911, of MITCHELL. 

This is an  action which was heard on exceptions to the report of 
referees. The defendant railway company, without purchasing or con- 
demning the same, entered upon the land of the plaintiff, -appropriated 
the same to its own use as a right of way, and co.nstructed and is now 
operating its railroad across said land, without ever having compensated 
the plaintiff therefor. This action was instituted by the plaintiff before 
the clerk of the Superior Court, under Code, sec. 1944 (Revisal, sec. 
2580), for the purpose of having assessed the compensation for the right 
of way taken by the defendant. The, construction of the road, as located 
by defendant, not only deprived plaintiff of a part of his land, but it is 
alleged, destroyed and rendered worthless a valuable mica mine on the 
property. The clerk duly appointed commissoners, as provded by the 
statute, who viewed the property and filed their report, as shown i n  the 
record. To this report both parties excepted and demanded a jury trial 
on appeal to the Superior Court. The defendant, by leave of court, 
amended its answer, after the cause reached the Superior Court, and 
denied the title of the plaintiff, alleging title in  the, heirs of one J. L. 
Rorison. The issues were then tried before Moore, J., and a jury, and 
from a verdict and judgment for plaintiff, the defendants appealed to 
this Court, and obtained a new trial upon the ground that the court 
below had committed error i n  excluding certain testimony tendered by 
defendant on the imue of title. 

The cause again came on to be heard in  the Superior Court, and upon 
plaintiff's demand for a trial by jury, the defendant moved that the 
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(342) cause be referred. The court, orer objection of plaintiff, allowed 
the motion, and entered the order set out in the record, referring 

the cause. 
Upon the coining in  of the report of referees, both excepted, and the 

matter was heard before! Foushee, J., who, after consideration of the 
evidence and argument of counsel, modified and confirnied the report of 
leferees, and from this judgment the defendant now appeals. 

Erwin & flewland and ~lIer?.in~on, Adams & Adam for plaintiff. 
J .  Crawford Biggs,  W ,  L. Lambert, James J .  McLaughl in ,  and J .  

Nomnent Powell for defendant. 

WALKER, J., after stating the case: The defendant contended that. 
plaintiff was not entitled to recover because he had not alleged and 
shown that this proceeding was coninienced within five years after the 
land had been taken or entered upon by the defendant, or within two 
years after the road was first operated, and yeliance was placed upon 
Laws 1893, ch. 152, brought forward in the Revisal as section 394 ( I ) ,  
which provides as follows: "No suit, action, or proceeding shall be 
brought or maintained against any railroad company owning or operat. 
ing a railroad, for damages or compensation for right of way or occu- 
pancy of any lands by said conipany for use of its railroad, unless such 
suit, action, or proceeding shall be commenced within five years after said 
lands shall have been entered upon for the purpose of constructing said 
road, or within two years after said road shall be in  operation." I t  was 
ugued  that this section should be read in  connection with section 2580 
of the Revisal, as the two relate to the same subject-matter, and, as t h u ~  
considered, the provision as to the time within which the proceeding 
must be commenced is not a statute of limitations, but a condition 
annexed to the cause of action, and therefore it was incunibent upon the 
plaintiff to show affirmatively that this proceeding was commenced 
within the said period so fixed by the statute. We cannot assent to this 
proposition. The act of 1893 (ch. 152)) now Revisal, see. 394, contains 
a saving clause as to persons under disability, mhich shows, though 

perhaps not conclusively, that the Legislature intended that it 
(343) should be a statute of limitations. I n  addition to this, similar 

provisions have been construed by this Court. The section is 
not materially unlike that to be found in the charter of the North 
Carolina Railroad Company, which was construed in  Tiinson v. R. R.. 
74 N. C., 513, and in which the following language was used: "This i.; 
s positive statute of limitations, and it clearly bars the plaintiff's action, 
unless i t  be saved by the special circumstances relied upon by the plain- 
tiff for that purpose, which are stated in the case agreed, and mhich the 
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reporter will s& forth in full. The plaintiff has not been vigilant, and 
if he has lost anything by sleeping on his rights, we can only say, the 
law is so written." That decision has been since followed i n  many 
case's. R. R. v. McCaskill, 94 N. C., 746; Gudger v. R. R., 106 N. C., 
481; Dargan v. R. R., 131 N. C., 623. The provision is not like that 
contained i n  Lord Campbell's Act (Revisal, sec. 59), which was con- 
strued in Gulledge v. R. R., 148 N. C., 567. As i t  is a statute of limita- 
tions, i t  should have been pleaded, and as i t  was not, the defendant' can- 
not now have the, benefit of it. Revival, sec. 360; Insurance Co. v. 
Edwards, 124 N. C., 116; Boone v. Peebles, 126 N. C., 824. 

The defendant assigned as error the fact that the judge, in reducing 
ihe assessment of damages, as made by the referee, to $3,000, stated that, 
in fixing this amount, he had considered the interest on the amount of 
compensation from the time the railroad was constructed, and also 
allowed interest from the date of the judgment on said-sum of $3,000. 
But the court may consider the interest as part  of the damages, or in 
order to ascertain the amount justly due the plaintiff. Patapsco v. 
McGee, 86 N. C., 350; Devereux v. Burywin, 33 N. C., 490. Hale on 
Damages, sec. 68, p. 167, states the rule very broadly, and cites nurner- 
ous cases to sustain i t :  "The taking of property under the right of 
eminent domain is analogous to a sale. I f  not agreed on, the damages 
are assessed as of the time of taking, and interest on the amount 
ascertained is  allowed as compensation for the detention of the money 
from that time. The reason for the rule was well stated in  a Pennsyl- 
vania case: 'If the plaintiff was entitled to compensation by reason of 
her property being taken at  a particular time, she was certainly 
entitled to interest as compensation for its wrongfnl detention. (344) 
The company, as well as the plaintiff, could have had the dam- 
ages assessed as soon as they pleased after locating the road, and it was 
no reason for withholding compensation that its amouot was unknown 
or unascertained. As the company was the party to pay, i t  ought to 
l ave  had the amount ascertained, and paid it. Failing to do so, i t  has 
no right to complain at  having to meet & incident of the delay in the 
shape of interest.' " 

I t  is not necessary that we should go all the way with him, and hold 
that interest is recoverable as of right. We only hold that i t  was within 
the judge's discretion to consider interest in  estimating the damages. 
Hale on Damages, sec. 67; Brazer v. Carpet Co., 141 Mass., 126; Lin- 
coln v.  Clafin, 7 Wall., 132. I n  the case last cited, the Court held (p. 
139) that i n  cases of tort, as trover, trespass, and other like actions, the 
allowance of interest as damages rests in the sound discretion of the 
jury. Stevens v. goonce, 103 N. C. ,  266. The judgment bears interc:st 
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by express provision of the statute, whether the cause of action was in 
tort or contract. Revisal, see. 1954; Stephens v. Koonce, supra. 

The defendant assigned as error the ruling of the referees, and the 
judge in approval thereof, upon the finding of fact that the plaintiff, 
Abernathy, since the institution of the proceeding, had conveyed one- 
third interest in  the land to L. A. Berry, and insisted that the plaintiff 
should, therefore, be permitted to recover only two-thirds of the com- 
pensation awarded for the land taken by i t  for a right of way. Counsel 
for defendant relied upon Livirrnon v. B. R., 109 N. C., 52; Pfiillips v. 
Telegraph Co., 130 N.  C., 513, and Ben1 v. R. R., 136 N. C., 298, as 
authorities sustaining their contention; but an examination of those 
cases will disclose that in all of them the transfer of title occurred before 
the proceeding of an appraisal or for condemnation had commenced. 
Our statute, Code, sec. 1950 (Revisal, sec. 2594), provides as follows: 
"When any pyoceedings of appraisal shall have been commenced, no 
change of ownership by voluntary conveyance or transfer of the real 
estate or any interest therein or of the subject-matter of the appraisal 

shall in any manner affect such proceedings, but the same may 
(345) be carried on and perfected as if no such conveyance or transfer 

had been made or attempted to be made." Our case is governed 
by this section, as the conveyance of title to Berry was not made until 
after the proceeding had been started. We are not required to consider 
what claim Berry may have upon the plaintiff, as that matter is not 
before us. L. A. Berry is not a party to this .suit. 

The other exceptions have either been abandoned or are without 
merit. 

Affirmed. 

Cited: Durham v. Davis, 171 N. C., 208; Caveness v .  R. R., 172 
N. C., 310. 

MARY E. BENNETT v. NORTH CAROLINA RAILROAD COMPANY. 
(Filed 8 May, 1911.) 

1. Negligence-Wrongful Death-Suit by Wife-Parties. 
A wife cannot maintain an action in her individual capacity to recover 

damages for the negligent killing of her husband. 

2. Negligence-Wrongful Death-Executors and Administrators-Interpre. 
tation of Statutes-Parties. 

The right to maintain an action for a negligent killing of a human being 
is regulated solely by statute, and must be brought by the personal rep- 
resentative, etc., of the deceased. .Revisal, sec. 59. 
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3. Negligence-Wrongful Death-Condition Annexed-Burden of Proof. 
The provision of Revisal, sec. 59, that suit shall be brought within one 

year from the wrongful killing of another, is a condition annexed to the 
recovery in an action for damages, and it must be proved by the plaintiff 
that he is within the time prescribed. It is not required to be pleaded. 

4. Power of Courts-Process-Amendments-Change of Cause. 
The court has no power to convert a pending action that cannot be 

maintained into a new or different action by amendment of process or 
pleadings. 

6. Same-Wrongful Death-Executors and Administrators-Interpretation 
of Statutes. 

In an action to recover for the wrongful death of another (Revisal, sec. 
59),  brought by the wife individually, the court has no power to allow 
an amendment to the summons so as t o  change the action into one by 
her in an administrative capacity. 

APPEAL from L y o n ,  J., at Spring Term, 1912, of MECKLEN- (346) 
BURG. 

Motion to amend the summons. From the order of his Honor 
allowing amendment by adding the word ('administratrix" after the 
plaintiff's name, the defendant excepted and appealed. 

The facts are sufficiently stated in  the opinion of the Court by ME. 
JUSTICE BROWN. 

E. R. Pres ton  for the  p l a i n t i f .  
0. F. Mason,  Xhannonhouse & Jones  for t h e  defendant.  

BROWN, J.  This action was commenced on 4 July, 1910, by the issu- 
ing of a summons in the individual name of Mary E. Bennett, plaintiff, 
v. North Carolina Railroad Company, a corporation, defendant. 

The amendment made a t  Spring Term, 1912, converted the action 
into one brought by the plaintiff i n  her capacity as administratrix of 
J. A. Bennett, and i t  appears from the affidavit upon which the said 
rlmendment was allowed that the purpose of amending the summons is 
to recover for the alleged negligent killing of one J. A. Bennett, the 
plaintiff's intestate and husband. 

I t  is well settled that the plaintiff individually had no cause of action 
against the defendant for the alleged death of her husband by reason of 
the defendant's negligence. This cause of action arises solely out of 
the statute commonly called '(Lord Campbell's Act." Revisal 1905, 
see. 59. 

Under this statute, giving a cause of action on account of the wrong- 
ful  killing of another, the provision that suit shall be brought within 
one year after death is a condition annexed, and must be proved by the 
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plaintiff to make out a cause of action, and is not required to be pleaded 
as a statute of limitation. This matter is fully discussed in Gulledge v. 
R. R., 147 N. C., 234; 148 N. C., 568. 

I t  is plain to us that the effect of the amendment is to change the 
entire character of the action, and to convert that which was the indi- 
ridual action of Mary E. Bennett into one by her in  her representative 
capacity as adn~inistratrix, brought under the provisions of section 59 

of the Revisal. As the surviring widow cannot maintain an 
(341) action for the recovery of damages for the negligent death of her 

husband, it was necessary that she should sue in her capacity as 
administratrix. Howell v. Commissioners, 121 N. C., 362. 

While courts are liberal in permitting amendments, such as are 
germane to a cause of action, i t  has been frequently held that the court 
has no power to convert a pending action that cannot bs maintained 
into a new and different action by the process of amendment. Best 1:. 

Kinston, 106 N. C., 205; Merrbill u. Merrill, 92 N .  C., 657; Clendenin v. 
Turner,  96 N.  C., 416. 

I n  the last case it is said: "The court has no power, except by con- 
sent, to allow amendments, either in respect to parties or the cause of 
gction, which will make substantially a new action, as this would not be 
to allow a n  amendment, but to substitute a new action for the one pend- 
zng." 

I n  Hall v. R. R., 146 N. C., 345, this question is discussed very 
fully by Mr. Justice Walker, and the Court refused to permit an 
amendment whereby an administrator who had qualified in North 
Carolina should be permitted to come in and take the place of one who 
had qualified in  Virginia. The Court said : "The action by the plain- 
tiff as administrator, qualified in this State, is deemed to have been 
caominenced when he was made a party to the action as such and 
joined in the amended complaint. Hester v. Mullen, 107 N.  C., 724. 
Indeed, the court should not have allowed the armendlment, but the 
plaintiff under his qualification as administrator in this State shoul~t 
have been required to bring a s~parate  and independent action." 

We are of opinion upon well-settled authority that the1 amendment 
allowed by his Honor changed the entire character of the action, and 
was beyond the power of the court to allow. E l y  v. Early and cases 
herein cited, 94 N. C., 1. 

Reversed and action dismissed. 

Cited: Renn v. R. R., 170 N. C., 46. 
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(348) 
LOUIS R. ABELL v. THORNTON LIGHT AND POWER COMPANY. 

(Filed 8 ,May, 1912.) 

Justice Court-Appeal-Docketing-Motion to Dismiss-Practice. 
In an appeal from a judgment of a justice of the peace, the appellant 

paid the justice his fee for a transcript of the record, and at the next 
term of the Superior Court, which was held more than ten days after 
the rendition of the judgment, he inquired of the clerk of the court if the 
appeal had been sent up, and was mistakenly informed by him that it 
had not. The appellant, although he knew the case had not been docketed, 
did not apply for a recordari, nor to  the justice for another return, nor 
did he file a verified copy of the return, under leave of the court, but 
attempted to docket his appeal at a subsequent term: Held, that he was 
in laches, and the appeal was properly dismissed, on motion of appellee, 
under the ruling in Peltx v. Bailey,  157 N. 0., 166. 

BROWN, J., dissenting. 

APPEAL by defendant from Foushee, J., a t  October Terin, 1911, of 
CATAWBA. 

The facts are sufficiently stated in  the opinion of the Court by MR. 
JUSTICE WALKER. 

A. A. Whi tener  for p la in t i f .  
Charles L. Hykes for defendant. 

WALKER, J. Action for goods sold and delivered, tried before a jus- 
tice of the peace, 16 May, 1911, when judgment was rendered for the 
plaintiff. Notice of appeal given a t  once by defendant, and, defendant 
alleges, the fee for docketing appeal was paid. On 7 July, 1911, de- 
fendant inquired of the justice if the case had been sent up and 
docketed, who answered that i t  had not been returned to court, be- 
cause fees were not paid. The fee was then paid, with a request that 
return be sent up and docketed, so that the case would stand for hear- 
ing at  the next term, which commenced on 10 July, 1911. The justice, 
immediately made out the return and delivered i t  to the clerk of the 
Superior Court, who, by inadvertence, misplaced it, so that it could 
not be found a t  July  term. The case was not docketed a t  that term, 
nor was there any motion to docket, nor any application for n 
recordari. No action was taken a t  July term. The return (349) 
of the justice to the appeal was found by thp clerk about 1 
October, 1911, and the case was then docketed, the next term being 
the one which commenced on the 30th day of that month, at  which 
term the plaintiff moved to dismiss the appeal. The motion was 
granted, and defendant appealed. There is no error in  this ruling. 
Rallard v. Gay, 108 N. C., 544. 
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The case is gorerned in  every respect by Peltz v. Bailey, 157 N.  C., 
166, and the cases therein cited. This Court referred, in the opin~on 
delivered by the Chief Justice in Peltz v. Bailey, to Davenport v. Gris- 
som, 113 N. C., 38, and held, under the authority of that case and 
others, that "An appeal from the judgment of a justice of the peace, 
rendered more than ten days before the next ensuing term of the 
Superior Court, should be docketed at  that term, and an attempted dock- 
eting a t  a subsequent term is a nullity. Hence, that such an appeal 
was not in the Superior Court, and the plaintiff could not take a non- 
suit. The judge properly held that he 'had no discretion to permit 
the appeal to be docketed at  a subsequent term to the one to which i t  
should have been returned. The appellant had his remedy (if i n  no 
default) by an application for a recordari a t  the first ensuing t e r n  of 
the Superior Court after appeal taken. Boing v .  R. R., 88 N.  C., 62.' 
This case has been cited since with approval. Pants Co. v. Smith,  125 
N .  C., 588; Johnson v. Andrews, 132 N .  C., 380; Johnson, v .  Reformers, 
135 N .  C., 386; Blair v. Coalcl~y, 136 N. C., 401; McKenzie v. Develop- 
ment Co., 151 N.  C., 278." The case of Davenport v. Grissom, 113 
N. C., 38, seems to be directly against the contention of tha appellant. 

I t  is supposed that this case bears a close resemblance to Johnson v. 
Andrews, 132 N. C., 380, but we do not think so. The facts of the 
two cases are materially different. Johnson v. Andrews is distin- 
tinguished byethe Chief Justice in  McKelzzie v. Development Go., supra, 
and Peltz v. Bailey, srcpra, from those cases and the others we have 
cited. I t  rests upon its own peculiar facts. I n  that case the appellant 
had done all that the law required of him, and he was misled by a 
ttatement of the clerk, made, as i t  turned out, inadvertently, but not 

less positively, that the appeal had been docketed, when in fact 
(350) i t  had not been. We held this to be excusable, as the failure to 

docket was the fault of the clerk, and appellant proceeded there- 
after, without laches, in  ignorance of the true situation. But no such 
case is presented here. The app~llant,  it is true, paid the justice his 
fee, and requested him to make return to the appeal, which he did. Ap- 
pellant did not tender the fee for docketing to the clerk. He in- 
quired of him if he had docketed it, and was told that it had not been, 
nor had the return been received. This was both before the July term 
and during the term, and appellant had ample time to supply the miss- 
ing document. The clerk was mistaken as to the fact, and the return 
\\-as in his office, but he was not mistaken when he told the appellant 
that the appeal had not been docketed, and when informed of the fact 
it was the plain duty of the appellant to see that it was docketed a t  that 
term. But he took no steps by applying to the justice for another re- 
turn, or by filing a verified copy, under leave of the court, or by 
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application for a recordari, or in any other way. This was not such 
diligence on his part as the law required of him. I n  Johnson v. A n -  
drews the appellant believed that the appeal had been docketed, as he 
had been so informed by the clerk, while in this case the appellant 
knew that his appeal had not been docketed and was not likely to be, 
as the clerk had so told him, and he did not move in the matter. These 
facts differentiate the two cases. I n  Johnson's case the appellant did 
cll that prudence required of him, but in this case he failed to do so. 

The result of the decisions is that where the judgment is rendered by 
the justice more than ten days before the, term of the Superior Court 
to which the appeal is taken, the return must be made to that term, 
and it is the duty of the appellant, in the use of proper diligence, to . 
see that the case is properly entered upon the docket, and if i t  is not, 
he loses his appeal, unlem he applies at that term for a recordari, or 
takes such other steps as are necessary to have i t  dolie. After the 
return term, the judge has no discretion which he can exercise in his 
favor. J o h r ~ s o n  v. Andrews was an exceptional case, but this is not. 

No error. 

BROWN, J., dissenting: I differ with my brethren in the, con- (351) 
elusion that the defendant, appellant, has been guilty of any 
laches by which he has forfeited the right to have his appeal docketed 
in the Superior Court Catawba and tried de novlO. 

The cause was tried by a justice of the peace on 16 May, 1911. The 
defendant appealed to the Superior Court. On 7 July, 1911, the de- 
fendant's attorney, having duly appealed in open court and given 
notice of appeal, paid the justice of the peace his fee of 30 cents for 
sending up the transcript of appeal. The justice of the peace, on 7 
July, 1911, made his return to the notice of appeal, and delivered the 
transcript to the clerk of the Superior Court. 

I t  is admitted that the said transcript was in the clerk's hands on the 
said date, and that by inadvertance he failed to place it upon the trial 
docket, or calendar, in time to be heard at the court which convened 
on the 10th day of July. 

I do not think that this case is governed by the rule laid down in 
PeZtz v .  Bailey, 157 N. C., 166. I n  this case the defendant could not 
propejrly apply for recordari at the July term of Catawba Superior 
Court for the reason that the justice of the peace had already filed the 
record and transcript with the clerk of the court, and the defendant had 
a right to suppose that the clerk had discliarged his duty and entered 
i t  upon the trial calendar. 

I am of opinion that when the appellant discharges every duty. re- 
quired of him by law, and causes the transcript of the appeal to be de- 
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livered to the clerk of the Superior Court, and pays all of the legal 
fees, that the appeal is to all intents and purposes then and there 
docketed in contemplation of law, and the court will not permit a 
litigant to be prejudiced by the inadvertence of the clerk in failing to 
place the appeal upon the trial calendar. 

I t  is found as a fact that if the appeal had been placed upon the 
trial calendar at  the July Term, 1911, i t  could not hare been tried on 
account of the crowded condition of the docket, and that it could not 

have been reached for a hearing nt that term. 
(352) The defendant was, therefore, excusable in not examining the 

trial calendar to see if his appeal had been placed upon it, for 
he had a right to suppose that the clerk had performed his duty in all 
respects. 

I think that the disposition of this case is directly antagonistic to the 
decision of this Court in Johnson v. Andrews, 132 N.  C., 377, in which 
i t  is held that where an appellant pays the fees for the return and 
docketing of an appeal from a justice of the peace the appeal will not 
be dismissed for the failure of the clerk of the Superior Court to 
docket the same. 

I n  that case X r .  Justice Walker well says: "It appears that the 
counsel for the defendant did everything that the law requires of him 
or his client. H e  caused the return to the notice of appeal to be made 
by the justice, and paid the fee therefor within the time fixed by law. 
The return was immediately filed with the clerk. His  fee for docket- 
ing the appeal was paid, and he was requested to docket it. What more 
could counsel have done, or was he required to do, in order to protect 
the interests of his client and save his right to have the case heard de 
novo in the Superior Court? When he caused the return to be filed 
with the clerk, and paid the fee for docketing, i t  became the duty of the 
clerk to doiket the appeal, and surely the law will not permit the de- 
fendant to be prejudiced or deprived of his right to h a ~ e  a trial in the 
Superior Court by any fault or neglect of the clerk, when.the counsel 
has been vigilant at  every stage of the case up to the very point where 
his duty ended and that of the clerk began." 

I know of no precedent or statute which requires the defendant in 
this case to examine the trial calendar or docket at the July term to as- 
certain if the clerk had done his duty and docketed the appeal there. 

The defendant had a right to suppose that the clerk had discharged 
his duty, and that if the case was reached upon the call of the docket, 
i t  would be tried in its order. I do not think a technicality like the one 
insisted on in this case should be permitted to defeat the purposes of 
justice. 
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Whi le  t h e  facts  of t h i s  case are nearly but  not exactly identical (353) 
with Johnson v. dndrews, it is  apparen t  t h a t  t h e  pr inciple  of 
practice stated by  Mr. Justice Walker is  broad enough t o  cover th i s  case 
to t h e  extelnt t h a t  t h e  attorney, o r  h i s  client should no t  be held respon- 
sible f o r  t h e  oversight of the  clerk. 

Cited: Arumdell v. HiZl Co., 164 N. C., 240; Tedder v. Deaton, 167 
N. C.,  480; Bawls v. R. R., 112 N. C., 212. 

JOHN A. WOODIE v. TOWN O F  NORTH WILKESBORO. 

(Filed 15 May, 1912.) 

1. Evidence-Cl~aracter of Witnesses-Impeachment-Collateral Natters. 
When a witness has testified to the good character of one of the parties 

litigant, i t  is incompetent, on cross-examination, to ask the  witness if he 
could consicter a man as  having a good character who 'would be guilty of 
certain specified acts, for questions of this character would seek to inject 
into the case questions of fact foreign to the issues involved. 

2. Cities and Towns -Waterworks - Overflow - ~ e ~ l i g e h c e  - Frightened 
Horses-Proximate Cause. 

When there is evidence tending to show that a city engaged in supply- 
ing its citizens with water has failed to provide a water gauge a t  its 
pump-house, by which its operator there could tell whether the stand- 
pipe, placed a t  a distance, was overflowing, and that  its overflow fright- 
ened the horse of a person driving past, causing him injury, which would 
not otherwise have occurred, i t  is sufficient upon the question of actionable 
negligence; the overflowing standpipe, if causing the injury, being the 
proximate cause. 

3. Cities and Towns-Waterworks-Basiness of Supplying Citizens-Govern- 
m e n t d  Functions. 

An incorporated town or city supplying its own citizens with water, 
etc., owes the same duties towards its employees and the public as  a n  
individual or private corporation under like circumstances, and to the 
same extent is responsible for its negligent acts, since in  operating such 
public utilities i t  is exercising a corporate and not a governmental func- 
tion. 

4. Cities and Towns-Waterworks - Overflow - Contributory Negligence- - R d e  of Prudent Nan-Questions for Jury. 
There being evidence in  this case tending to show that  defendant by 

its negligence in  failing to supply its operator a t  its pumping station 
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with an accurate water gauge, caused water to overflow its standpipe and 
frightened the horses of the plaintiff to his injury, it is held that the 
plaintiff was only required, under the circumstances, to exercise that care 
which a man of ordinary prudence would have used, and that the ques- 
tion of contributory negligence was properly submitted to the jury. 

(354) APPEAL from Pouskee, J., at Fall  Term, 1911, of WILKES. 
The following issues were submitted to the jury: 

1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : Yes. 

2. Did the plaintiff by his own negligence contribute to his injury, as 
alleged in the answer ? Answer : No. 

3. What damage, if any, is the plaintiff entitled to recover? Answer: 
$800. 

From the verdict and judgment rendered, the defendant appealed. 
The facts are sufficiently stated in  the opinion of the Court by MR. 

JUSTICE BROWN. 

W. W.  Barber, C. B. Spicer, and T. C. Bowie for the plaintif. 
Frank D. Hackett for the defendant. 

BROWN, J. This action is brought by the plaintiff against the defend- 
ant to recover damages for the alleged negligence of the defendant in 
the operation of its waterworks. The plaintiff alleges that the defendant, 
a municipal corporation, was duly authorized to construct and maintain 
a system of waterworks, and lease, sell, and dispose of mater and water 
privileges to the citizens of the t o m ,  for compensation. 

I t  appears in the evidence that the standpipe of the said waterworks is 
situated some distance from the pumping station, and the alleged negli- 
gence consists in not having a proper water gauge at  the pumping station 
to indicate to the pumper when the standpipe was full of mater, so 
as to prevent dangerous overflow. 

On 4 October, 1910, plaintiff was driving his horses a i d  wagon by 
the pumping station, and alleges that the overflow of the standpipe was 
so great that it frightened his horses, caused them to run away, threw 
him out, as well as his daughter who was with him, damaged the wagon, 

and greatly injured the plaintiff. 
(355)  Several assignments of error relate to testimony offered tend- 

ing to prove the condition of the wagon after the accident, the 
repairs that mere put on it, the injury to the habits of the horses, caused 
by the runaway, and as to the worth of the horses before the accident and 
immediately afterwards. We think it unnecessary to discuss these as- 
signments of error, as in  our opinion the testimmy mas plainly com- 
petent. 
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The plaintiff's witness David Hart, after testifying to facts material 
to the case, stated that he had known the plaintiff for thirty years, and 
that his general character was good. The defendant then asked him the 
following question : 

"Do you think a man that will go to a distillery and try to run an- 
other man away with gun and sticks and other weapons, and attend a 
lynching bee, and help lynch a man, is a man of good character 2" 

The question was plainly incompetent, as it sought to inject into the 
case questions of fact utterly foreign to the issues in the case. 

As said by Mr. Justice Allen in S. v. Holly, 155 N.  C., 493, "If one 
collateral question of this character can be raised and tried, the same 
rule would permit a hundred others. The authorities in this State are 
numerous and uniform that it is an error to allow such questions on the 
cross-examination of a witness as to character." The learned judge cites 
practically all of the precedents in our reports. 

The defendant entered the usual motion to nonsuit, which we think 
was properly overruled. 

There was evidence tending to prove that the standpipe was over- 
flowing at the time the plaintiff drove by with his horses, wagon, and 
daughter; that there was no accurate water gauge by which the operator 
at  the pumping station could ascertain whether the standpipe was over- 
flowing or not; testimony is to the fact that he had to depend upon some- 
body's telephoning him, and that after this accident the defendant, 
caused a proper water gauge to be put in. 

From examination of the evidence we are of opinion that it was a 
fair inference to be drawn by the jury as to whether the overflow of 
the water caused the horses to run away, and that his Honor prop- 
erly left the question to the jury to determine. (356) 

The evidence as to the damage is plenary. 
As to the defendant's contention in regard to the proximate cause of 

the injury, we think it too plain for argument that if the horses were 
.frightened by the overflowing standpipe, causing them to run away, 
that was the proximate cause of the injury, and the sole cause. Clark 
v. R. R., 109 N. C., 430. 

We have held at this term that when a city operates an electric light 
plant, its duties towards its employes, as well as towards the public, are 
the same as those of an individual or private corporation under like 
circumstances, since in operating such public utilities the city is exercis- 
ing a corporate and not a governmental function. Terrell v. Washington, 
158 N.  C., 281. 

It was plainly the duty of the defendant to have provided a proper 
water gauge so as to have prevented the overflow of its standpipe, 
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and it is evident from the testimony that if one had been provided the 
overflow of water would have been prevented by the operator at the 
pumping station. 

I t  is very doubtful whether there is any evidence of contributory 
negligence. Under conditions similar to those in which the plaintiff was 
placed, he was not required to act with absolute wisdom, but only to 
exercise that care which a man of ordinary prudence would have exer- 
cised when so placed. Hinshaw v. R. R., 118 N. C., 1047. 

I n  leaving this question oY contributory negligence to the jury under 
what is known a the "rule of the prudent man," we think his Honor 
gave the defendant the benefit of everything i t  was entitled to. 

No error. 
I Cited: Harrington v. Gree?zville, post, 636. 

(357) 
0. L. F R Y  v. NORTH CAROLINA RAILROAD COMPANY. 

(Filed 15 May, 1912.) 

Railroads-Master and ServantDisobedience of Orders-Proximate Cause- 
Instructions. 

In an action for damages brought by an employee of a railroad for an 
injury to his hand received in uncoupling an air-brake between two cars, 
the evidence upon the issue as to defendant's negligence was conflicting, 
alone presenting to the jury the question as to whether the uncoupling 
was done after the train had stopped or while it was in motion, which 
would be disobedience of the defendant's rules, of which the plaintiff was 
aware at the time. A charge was held to be erroneous which made no 
distinction, on the issue of negligence, whether the plaintiff attempted 
to disconnect the air-brake when the train was at a standstill or while it 
was in motion, and also in that the court instructed the jury that the 
defendant was not negligent if the injury was received by plaintiff's act . 
in disobedience of orders, leaving out the question of proximate cause. 

ALLEN and HOKE; JJ., concurring; CLARK, C. J., dissenting. 

APPEAL by defendant from Lyon, J., at January Term, 1912, of 
MEORLENBURO. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE WALKER. 

~l!lcCall & Smith, E. R. Preston, and ,V. R. Graham f o r  plaintiff. 
0. F. Mason and Shannonhouse d Jones for defenclant. 
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WALKER, J. This action was brought by the plaintiff to recover 
damages for injuries received while uncoupling an air-hose between 
two cars, and which he alleges were caused by the negligence of the 
defendant. The rules of the railroad company prohibited employees 
from going between cars, while in motion, for the purpose of coupling 
or uncoupling cars, and plaintiff was aware of this rule at  the time of 
the accident, and knew that he was also forbidden by it to go between 
cars, while in motion, even by the order of the conductor. H e  testified 
that when he was ordered to uncouple cars it was his duty to wait until 
the train had stopped, and then execute the order. H e  was ordered 
by the conductor to uncouple the cars, but knew, as he stated, (358) 
that he was to do so only when the cars had stopped. He also 
knew that he was not bound or permitted to obey an order to uncouple 
cars when moving, and he was fully protected by the rules in refusing 
to do so, and he testified that he would not have obeyed such an order 
and he did not receire any such order, but he was ordered to uncouple 
after the cars had stopped. He  further testified that the cars had come 
to a full stop when he went between the cars to uncouple. While per- 
forming his duty, the cars were started, and his left hand was caught 
between the dead blocks or bumpers and crushed. This was his version. 
The defendant alleged and offered evidence to show that the cars were 
in motion when he attempted to uncouple, and he was hurt by this move- 
ment of the cars, and not by starting them after they had stopped. So 
that the issue was squarely made, whether he was injured by the starting 
of the cars after they had once stopped or by going between moving 
cars. The hlaintiff had agreed in writing to abide by the rules of the 
company and observe the same while in the discharge of his duties, and 
not to hold the company liable for any injuries to himself resulting from 
his own disobedience or infraction of the rules. Upon this state of facts 
the court charged the jury, with reference to the first issue, as follows: 
"It is the duty of an employee of a railroad company to obey the orders 
and directions of the master, and if you should find by the greater weight 
of the evidence in this case that W. R. Murray was acting as yardmaster 
for the defendant's lessee, as alleged in the complaint, and was engaged 
in making up a train of cars in the defendant's yard in or near the city 
of Charlotte on 2 December, 1910, and that while thus engaged he ordered 
the plaintiff, who was an employee of the defendant's lessee, to go be- 
tween two of the cars and to cut off or uncouple the air-hose attached 
to said cars, and if you should further find that the plaintiff, in obedience 
to said order, went between the cars, and while he was between the cars, 
and in the act of uncoupling the air-hose, the defendant's lessee jerked 
or shoved the train and injured the plaintiff, as alleged, the court in- 
structs you that this mould be negligence on the part  of the de- 
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(359) fendant's lessee, and you should answer the first issue 'Yes.' " We 
think that this instruction was erroneous in  two respects. I t  

authorized the jury to find that there was negligence if the plaintiff 
went between the cars to uncouple the air-hose, while the train was 
in motion and in disobedience of the rule, and was thereby injured, 
whereas the defendant, by its rule or regulation, had provided a perfectly 
safe way for the work to be done, that is, by waiting until the cars had 
stopped, mhen it was the duty of the engineer to protect him and not 
to mol-e the train until he had uncoupled the hose and notified the engi- 
neer of the fact by the proper signal. I t  will be observed that the court, 
in the instruction, makes no distinction between uncoupling when the 
cars were in motion and mhen they were not. Besides, the jury could 
have answered the first issue in the affirmative, if they had found that 
his going between the cars in obedience to an order was not the proximate 
cause of his injury. I n  this respect a similar instruction has been con- 
demned by this Court. Edwards v. R. R., 129 N. C., at marg. p. 81. 
There was no reference in the instruction to proximate cause, the charge 
being that negligence on the part of the defendant was, of itself, suf- 
ficient to warrant a finding for the plaintiff on the first issue. 

The court charged the jury, upon the second issue, as follows: "The 
second issue is, 'Did the plaintiff, by his own negligence, contribute to 
his injury, as alleged in the answer?' Now, if you find from the evi- 
dence, by the greater weight thereof, the burden being on the defendant 
to so satisfy you, that the plaintiff was guilty of contributory negligence 
in  that he went between the cars when they were moving, and attempted 
to release the air-brakes, and you find that the going between the cars, 
while they were moving, was the proximate cause of the injury com- 
plained of, then you will answer the second issue 'Yes'; otherwise, you 
will answer it 'No.' " The jury returned a verdict for the plaintiff, and 
judgment having been entered thereon, de~fendant appealed. 

We think the charge upon the issue as to contributory negligence 
was erroneous, and the judge should have told the jury that if the 

plaintiff was injured because he went between the cars, while in 
(360) motion, to uncouple, in disobedience of the rule, it was, in law, 

. the proximate cause of his injury, which could not be imputed to 
the negligence of the company, but to his own carelessness and deliber- 
ate violation of the rule which was made for his protection. I t  is plain 
that if the cars were moving, the plaintiff's injury was caused solely by 
his disobedience of the rule, in  trying to uncouple the hose when the 
cars mere thus moving. Nothing done by the engineer in the movement 
of the train, if it caused the injury, would be negligent as it was not 
expected that the plaintiff would go between the cars while they were 
mooing, and jerks will frequently occur in such cases. I f  the engineer 
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knew he was between the cars, even though they were moving, and did 
something willfully and for the purpose of injuring him, or even negli- 
gently, a different question would be presented, but there is no such evi- 
dence in this case. The plaintiff was injured by the starting of the cars, 
when he was between them for the purpose of uncoupling the hose, 
according to his contention, or he was injured by his own folly and dis- 
obedience of the rule in going between the cars when they were moving. 
I n  the latter case the law refers the injury to the plaintiff's own negli- 
gent and disobedient act. 

I n  Stewart v. Carpet Co., 138 N.  C., 60, discussing a similar question, 
we said: "It follows that if the jury had taken the defendant's view of 
the evidence and found that plaintiff was, at  the time of his injury, 
acting in  disobedience of orders, nb negligence could be imputed to the 
defendant, even if the elevator was defective, as defendant omitted no 
duty to the plaintiff in  respect to its condition, as we have stated, and 
the plaintiff's own act in  disobeying instructions would, in law, be re- 
garded as the proximate and, indeed, the only cause of his injury. The 
defendant was entitled to have this view of the case submitted to the 
jury, but the charge of the court excluded it." And in Whitson v. 
Wrenn, 134 N.  C., 86, the same' principle is stated, as follows: ('In- 
stead of the plaintiff having been commanded to do a dangerous act, it 
i s  assumed in  the instruction, and there was evidence to show, that he 
was ordered to do the particular work assigned to him in a safe way, 
but elected to do it in his own way, which turned out to be a 
dangerous one, and which actually resulted in his injury. The (361) 
law, h ider  such circumstances, refers the injury to his own fault, 
and not to any wrong on the part of his employer." 

It has been held directly in other jurisdictions that, if an employee 
attempts to couple or uncouple cars while they are in motion, in vio- 
lation of the company's rules, which are known to him and which pro- 
vide a safe way for doing the work, and is injured, he is guilty of 
such negligence as bars his recovery of damages. Sedgwiclc v. R. R., 76 
Iowa, 340; Darracott v. R. R., 83 Va., 288; Johnson v. R. R., 38 W. Va., 
206 ; Pennill v. R. R., 129 N. Y., 669. 

I n  Johnson a. R. R., supra, the Court said: "It appears from the 
plaintiff's own testimony that, if he did not in  fact read the rule of the 
company, he frequently had i t  in his hands with opportunity to read it, 
and from the testimony of one of his witnesses, that 'men are always 
notified not to go in between the cars to uncouple, while they are in' 
motion, and that it is unnecessary, and obviously dangerous a t  all 
times'; and i t  i t  is equally clear from plaintiff's own testimony, and 
that of his witnesses, that his violation .of this rule was the proximate 
cause of his injury, without which it would not have happened. To 
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hold otherwise would be giving a party the advantage of his own wrong." 
See, also, Mason v. R. R., 111 N. C., 499, and 114 N. C., 724. 

He was not ordered to uncouple while the cars were in motion, but 
to do so after they had stopped; there was not any defect in the con- 
struction of the cars, if that would make any difference in this kind of 
case; the plaintiff knew that he had been forbidden to uncouple the 
angle cock or the hose while the cars were moving, and that it was 
dangerous to do so, and he would not have done so because of the danger 
and the rule of prohibition. This is his own testimony. The question of 
fact, as to whether he attempted to uncouple the cars while they were in 
motion, or when they were at rest, was one for the jury. 

The error in the instruction of the court consists in leaving to the 
decision of the jury, as a question of fact, whether, if he attempted to 
uncouple moving cars, his disobedience of the rule was the proximate 

cause of the injury, as it was plainly so as matter of law. I f  
(362) his testimony is accepted as true, he was not ordered to go be- 

tween moving cars, but to wait until the cars had stopped; so 
that it necessarily follows that the engineer and conductor did not know 
he was between the cars while they were in motion, and there is no 
evidence that they did. How, then, could they be guilty of negligence 
with respect to him? By his own words, he had assumed a perilous 
position, if he violated the express order and went between moving cars, 
and his own confessed negligence was not. only the proximate cause, 
but the sole cause of his injury. This is in accordance with reason and 
the acknowledged rule of law. I t  is not opposed to the precedents nor 
does it violate any statutory provision or change the burden of proof 
as fixed by law. 

There was error in the following instruction as to damages: "If you 
find that he has been permanently injured, and that such injury partially 
incapacitates him to earn money, then he would be entitled to recover 
damages for partial incapacity, if you find the injury was caused by the 
negligence of the defendant. He would be entitled to recover the dif- 
ference between what he is able to earn at the present time, and in the 
future, and what he would have been able to earn if the accident had 
not happened; and passing upon his expectancy, the mortuary table has 
been read to you, and you will bear that in mind in awarding damages, 
if you find that the plaintiff is entitled to recover anything." I n  an ac- 
$ion for injuries by negligence, such as this one, the plaintiff is only 
entitled to recover the reasonable present value of his diminished earning 
power in the future, and not the difference between what he would be 
able to earn in the future, but for such injury, and such sum as he 
would be able to earn in his present condition. R. R. v. Paschall, 41 
Tex. Civ. App., 357. Where future payments for the loss of earning 
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power are to be anticipated by the jury and capitalized in a verdict, the 
plaintiff is entitled only to their present worth. Goodhardt v. R. R., 
177 Pa. St., 1. The damages to be awareded for a negligent personal 
injury resulting in a diminution of earning powers is a sum equal to 
the present worth of such diminution, and not its aggregate for plaintiff's 
expectancy of life. O'Brien v. White,  105 Me., 308. The rule$, 
as we see, may be stated with varying phraseology, but they all (363) 
carry the same idea, that the estimate should be based upon the 
present value of the difference between plaintiff's earning capacity, and 
not the total difference caused by the injury. The rule is supported 
by many authorities in this and other jurisdictions. Pickett v. R. R., 
117 N. C., 616; Wilkinson v. Dunbar, 149 N .  C., 20; Benton v. R. R., 
122 N. C., 1007 ; Watson v. R. R., 133 N. C., 188 ; R. R. v. Carroll, 
184 Fed., 772; Pzldsome v .  Concord, 46 Vt., 135; Ketzny v. Folkerts, 
84 Mich., 616. 

Nothing said in this opinion conflicts with the decision in Boney v. 
R. R., 155 N. C., 95, as in that case it was adjudged that the defendant 
had the last clear chance to avoid the injury to the plaintiff, by dis- 
playing the proper signal at the switch, notwithstanding any negligence 
of the plaintiff in disobeying the rule of the company which limited 
the speed of the train at  the place of the accident to six miles an hour. 

New trial. 

ALLEN, J., concurring: I agree with the opinion of the Court that 
the question of proximate cause is involved in the first issue, and that 
before the jury can answer that issue in the affirmative they must find 
that the defendant was negligent and that this negligence was the proxi- 
mate cause of the injury. 

Otherwise, the jury could find that the defendant was negligent and 
that the plaintiff was not guilty of contributory negligence, and could 
award damages to the plaintiff without finding that the negligence of the 
defendant caused the injury to the plaintiff. 

I also concur in the opinion expressed by the Chief Justice, which I 
do not understand to be controrerted, that the negligence of the plain- 
tiff, before it will bar his recovery, must be contributory, and that to be 
contributory it must be either the sole proximate cause of the injury or 
i t  must concur in point of time with the negligence of the defendant in 
bringing it about; but I do not think there is any reasonable view of the 
evidence in this case tending to show that the plaintiff went between the 
cars while they were in motion, that the cars stopped, and that he mas 
then injured by a sudden movement of the train, and it is upon 
this view that the opinion of the Chief Justice is predicated. (364) 
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The only question of fact in dispute between the plaintiff and the 
defendant was whether the cars were in motion when the plaintiff went 
between them, and the plaintiff did not testify or contend that he went 
in  while the cars were in motion, that they then stopped, and that he 
was afterwards injured by the movement of the cars; and I agree to a 
new trial because I do not think that the jury could have understood 
from the charge that the determination of the issue depended almost 
entirely upon this one fact. 

HOKE, J. I concur in the decision that a new trial should be awarded, 
being of opinion that there was error in the instruction as to damages. 

CLARK, C. J., dissenting: "Notwithstanding the rules of the conl- 
pany prohibited employees from going between cars while in motion, if 
the plaintiff had orders to do so from the yardmaster, and was injured 
in consequence, the company is liable. Mason v. R. R., 111 N. C., 485; 
s. c., 114 N. C. ,  718. 

On the first issue, "Was the plaintiff injured by the negligence of 
defendant?" there is no question of proximate cause, but of direct 
cause. The language of the issue itself is clear as to this, "Was the 
plaintiff injured by the negligence of the defendant 1" The court charged 
in accordance with the precedents and the jury found in the affirmative. 

The second issue is, '(Was the plaintiff guilty of contributory negli- 
gence?" Upon the very frame of the issue the question of proximate 
cause is its essential element, which the statute requires the defendant 
to allege and prove. Unless the negligence of the plaintiff contributed to 
the injury, i. e., was the proximate cause thereof so as to exculpate the 
defendant from liability for the injury which on the first issue the 
jury found the defendant caused the plaintiff by its negligence, then the 
defendant is liable. The very heart of the issue is the inquiry of fact 
as to whether the plaintiff contributed to the inju'y, and by such negli- 

gence as was the proximate cause of the injury he sustained. 
(365) The charge of the court properly presented the real issue of fact 

in controversy, and that was, "Did the plaintiff by stepping in 
between the moving cars, if he did so step in (which the plaintiff testi- 
fied that he did not), contribute to his injury, or was i t  an act entirely 
disconnected with the injury, which was caused solely by attempting to 
tmcouple the hose while the train mas stationary ?" 

The jury found either that the plaintiff did not step in between the 
cars while in motion, which was his testimony, or that, if he did, this did 
not contribute to-that is, that it was not the proximate cause of-the 
injury, but was totally disconnected with the injury, which was caused 
by the sudden jerking of the car while the plaintiff was uncoupling the 
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hose after the train' had stopped. This was a question of fact for the 
jury, as to which the judge could have expressed no opinion. 

The lawmaking power of a just and humane people has often found 
it necessary to legislate for the protection of employees injured in the 
service of railroad companies. I t  has been enacted (now Revisal, 483), 
contrary to the former ruling of this Court in Owens v. R. R., 88 N. C., 
502, that the burden is upon the defendant to allege and prove contrib- 
utory negligence. I t  must not only prove negligence on the part of 
the plaintiff, but that his negligence was the proximate cause of his in- 
jury. A later act (now Revisal, 2646) cut off the defenses of the as- 
sumption of risk and that an injury was caused by the negligence of a 
fellow-servant. The Federal statute not only embraces the above pro- 
visions, but i t  has gone further and has provided that contributory 
negligence shall not be a bar to any action, but can only be considered 
by the jury in estimating the amount of the recovery. This is doubtless 
the result of the decisions of some courts upon above statutes, not in 
accord with their spirit. 

To hold that the proximate cause is a question of law for the court, 
and not one of fact for the jury, is to reverse our entire doctrine in re- 
gard to negligence. When we adopted the "rule of the prudent man" we 
made negligence an issue of fact and not of law. Proximate cause has 
always been an issue of fact to be found by the jury. 

On the issue of damages the court erred in the respect pointed (366) 
out, but this entitles the defendant merely to a new trial upon 
that issue, for the error is totally disconnected from the issues as to 
negligence and contributory negligence. 

There should be a partial new trial over the issue as to damage2 
d y .  

Cited: Johfison v. R. R., 163 N. C., 451; Welters v. Lumber Co.. 
165 N. C., 392; Embler v. Lwmber Go., I67 N. C., 464; Lamiter v. R. R., 
171 N. C., 286. 

L. N. RU,SSELL v. TOWN OF TROY. 

(Filed 28 May, 1912.) 

1. Cities and Towns-Bond Issues-Legislative Amendments-ConstitntionaI 
Law-Vote of the People. 

When an act has been passed by the Legislature authorizing a graded 
school district to vote on the question of issuing bonds for a graded school 
in a certain amount, and amended at a subsequent session so as to author- 
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ize bonds to a larger amount and to run a longer 'time, both acts having 
, been passed upon their several readings, with aye and no vote according 

to Article 11, sec. 14, of the IConstitution, an issue of bonds under a still 
later and similar act for a larger amount and upon a greater rate of 
taxation is  invalid in toto when the later act is not likewise passed in 
accordance with the constitutional requirements. Const., Art. VII, sec. 
7, does not apply to such districts. 

2. Same-Distinct Propositions-Assent of Voters. 
Bonds issued under an act which has not been passed by the Legisla- 

ture according to the Constitution, Art. 11, sec. 14, amending a valid act 
authorizing a town to submit a n  issue of bonds for school purposes to 
its voters; which increases the amount, term, and rate of taxation of the 
bonds specified in  the former act, are  invalid even a s  to the amount author- 
ized to be issued under the valid act, for that  amount was only authorized 
a t  a less rate of taxation, etc., as to which the voters upon the proposi- 
tion under the invalid act have not assented. 

3. Same-Repealing Acts. 
A constitutional act of the Legislature authorizing a town to vote on 

"twenty-year" school bonds is repealed by a later act, though not passed 
in accordance with Article 11, sec. 14, of the Constitution, which only 
authorizes the issuance of the bonds for a greater amount and rate of 
taxation and for a longer term. 

APPEAL by plaintiffs from order of Allen,  J., from MONT~OMERY, ren- 
dered at  chambers, 1 0  May, 1912. 

(367) The facts are sufficiently stated in  the opinion of the Court 
by MR. CHIEF JUSTICE CLARK. 

J. A. Spence and ~ e r o m e  & Price ( b y  br ie f )  for plaimtiffs. 
W.  A. Cochran and  R. T .  PooZe ( b y  br ie f )  for defendants.  

CLARK, C. J. Chapter 441, Laws 1903, created a graded-school d i s  
trict including the town of Troy, and authorized a vote on the question 
of issuing $5,000 in  bonds to establish the school and provided machin- 
ery for holding the election. Chapter 54, Private Laws 1909, amended 
the above act of 1903 by striking out $5,000 and inserting $15,000. 
Both the above acts were passed in the manner required by Constitu- 
tion, Art. 11, s c .  14. 

Chapter 69, Private Laws 1911, see. 1, amended the act of 1903, by 
"striking out the word 'twenty' and inserting in lieu thereof the word 
'thirty.' " The effect of this was to repeal and strike out the authority 
given by the act of 1903 to issue twenty-year bonds. Section 3 of the 
act of 1911 further amended the act of 1903 by ''striking out the word 
'thirty,' in  line eleven, and inserting the word 'sixty.' " The effect of 
this was to strike out the authority conferred by the act of 1903 to 
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issue bonds based upon a levy of 30 cents on the $100 of property and 
requiring the bonds to be based upon a levy of 60 cents on the $100. 

The act of 1911 further amended the act of 1903 by striking out 
"$5,000" and inserting "$20,000" as the amount of bonds authorized to 
be issued, and amended the machinery for holding the election. 

After the act of 1911, and under the authority and machinery of said 
act, an election was held at  which the school district voted to issue 
$20,000 of thirty-year bonds, and has contracted for the sale of $20,000 
in thbty-year bonds. The said act of 1911 is invalid as an authority 
to issue the bonds, because it was not passed in the mode required by 
the Constitution, Art. 11, sec. 14. The defendants contend, however, 
that $15,000 of the bonds are valid under the acts of 1903 and 1909. 
But i t  will be seen a t  once that an authority given at the ballot box to 
issue $20,000 in  thirty-year bonds, based upon a tax rate of 60 cents per 
$100, will not authorize the issuance of $15,000 in twenty-year 
bonds based upon a 30-cent tax rate.. The people have not (368) 
~ o t e d  their assent to the latter proposition. 

Besides, the authority to issue "twenty-year" bonds is not in exist- 
ence. I t  was repealed by the act of 1911. The legislative act to that 
effect was valid, though the attempt to substitute $20,000 in thirty-year 
bonds was invalid for failure to comply with the Constitution. 

I n  Glenn v. W ~ a y ,  126 N. C., 733, this Court held that though an act 
had passed in the constitutional mode under Article 11, sec. 14, the 
three readings in both houses and with the yea and nay vote on second 
and third readings, in each house, duly recorded, yet if there mas a 
material amendment upon the last reading in the second house, the act 
was invalid. The Court said that when such amendment is in a ma- 
teriaI matter, "it would be necessary that the amended bill should be 
read over again three times in each house, with yea and nay vote on the 
second and third readings, entered on the journals. I t  is the bill, in  its 
final shape, not in another and different form, which requirm these 
preliminaries to its validity. It would be a clear evasion of the con- 
stitutional guarantees and of the restricqions upon legislative power, if 
after a bill had passed one house and two readings in the other in the 
required manner, it could then be amended into something else. . . . . 
I n  ordinary legislation, material amendments may be made even on 
the last reading in the second house, and when concurred in by the other 
house the bill is  lam^. I n  such cases the ratification is conclusive of the 
passage of the act. But i t  is otherwise as to legislation which the 
Legislature is restricted from passing except in a manner specifically 
pointed out and prescribed. I n  the latter case any substantial amend- 
ment requires the passage of the amended bill in the prescribed manner 
de novo. ATorman v. Kentucky, 18 L. R. A., 557." 
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This being so, even where the amendment is made in the passage of 
the bill itself, and when the bill has passed three readings in each 
house with the aye and no vote recorded on the journals on the second 
and third readings in each house, for a stronger reason the bonds are 
invalid when the material amendment is made in  a subseqnent act. 

The act of 1911 striking out "twenty years" was one which 
(369) the Legislature in  1911 could enact without recording the aye3 

and noes, as was also the provision striking out $5,000 and insert- 
ing $20,000, and was valid as ordinary legislation. 

There is no authority to issue $15,000 in  '(twenty-year bonds," both 
because the people have not voted for such bonds and because the pro- 
vision authorizing such bonds has been stricken out by the Legislature 
of 1911. I t  is true, the school district has voted to issue $20,000 in  
"thirty-year bonds," but this was not authorized, because the act of 
1911 was not passed in  the constitutional mode. Constitution, A r t .  
V I I ,  sec. 7 ,  does not apply to school districts. 

The bonds are therefore invalid and the injunction should have issued 
as prayed for. 

Reversed. 

Cited: Pritchard v. Commrs., an&, 637 

VAUGHAN & BARNES ET AL. v. J. R. DAVENPORT. 

(Filed 15 May, 1912.) 

1. Contracts of sale-Cotton-Chose in Action-Assignment-Parties. 
A contract for the sale and delivery of merchantable cotton is a chose 

in  action, assignable, and an assignee thereof must sue in his own name, 
and not in the name of his assignor. 

2. Evidence-Motions-Demurrer-Practice. 
Defendant's motion, in this case, for judgment upon the entire evidence 

is  regarded as a motion of nonsuit under the statute, and comes too late 
after verdict. 

3, Contracts of Sale-Assignment-Defect of Parties-Power of Courts-Ex 
Mero Motu-Practice. 

I t  appearing of record in  this case that a contract for the sale and 
delivery of merchantable cotton was assigned by the plaintiff, and that  
defendant, notwithstanding recovery by plaintiff, would still be liable to 
plaintiff's assignee thereon, and the latter not being a party to the action, 
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the appellate court, upon its own motion, orders a new trial, with leave 
to the defendant to have plaintiff's assignee made a party so that he will 
be bound by whatever judgment that may be rendered. 

APPEAL from Ferguson,  J., at March Term, 1911, of PITT. 
This case comes before the Court upon a petition to rehear. I t  is 

reported i n  157 N. C., 156. 

Jacob B a t t l e  and  Moore & Long  for plaintif f .  (370) 
Aycock  & W i n s t o n  and  F. G. J a m e s  & Ron for d'efendcint. 

BROWN, J. Upon the former hearing of this case i t  was held by the 
Court that the plaintiffs could not recover because it affirmatively ap- 
peared that the plaintiff had assigned the contract for the purchase of 
the cotton to Hogan & Co., who are not parties to this action, and upon 
that ground i t  was held that the motion of the defendant for nonsuit 
should have been granted on the ground that the evidence discloses that 
the plaintiffs were not the owners of the Claim sued on. 

I t  is contended by the plaintiff upon the rehearing that there is no 
evidence that Vaughan & Barnes, the plaintiffs, have assigned the con- 
tract for the purchase of the cotton entered into by the defendant to 
Hogan & Co., but that the evidence is that Vaughan & Barnes con- 
tracted to sell the cotton to Hogan & Co., but did not assign the contract, 
and that therefore Vaughan & Barnes may still sue for a breach of the 
contract. 

Upon rei5xamination of the record, we find that there is evidence that 
Vaughan & Barnes did assign the contract to Hogan & Co., as contradis- 
tinguished from the sale of the cotton. 

There are three letters in  evidence, signed by Vaughan & Barnes, and 
directed to the defendant Davenport. I n  the one dated 22 November the 
plaintias Vaughan & Barnes refer to a sale of the said cotton to Messrs. 
Hogan & Go., made by them, in which they say: "We will thank yo11 
to make settlement in  accordance with the terms of sale, which contract 
was indorsed to us by Moseley Brothers . . . and we want to know 
by return mail what you propose to do in order that we may be able to 
tell the buyer here when he may expect the delivery of the 100 bales of 
cotton in  question." , 

I n  the letter dated 11 October, Vaughan & Barnes refer to the 
hypothecation of the contract with them by Moseley Bros. and refer to 
the contract as "sold by us to one of the buyers here for November de- 
livery," and again refer to the assignment of the contract and request 
that the cotton due under i t  be shipped a t  once to the buyer. 

That a cotton contract of the character sued on is a chose in 
action and assignable, admits of no controversy. Every action 371) 
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must be prosecuted in the name of the real party in interest. Chaprna?b 
v. McLawhom, 150 N .  C., 166; Xar t in  v. Mask, 158 N. C., 436. 

The assignee of a chose in action must sue in his own name and not 
in the name of the assignor. Under modern code procedure, the 
rule seems to be universal that the action cannot be brought in the 
name of the assignor. Pomeroy Code Remedies, see. 63. 

The assignee of a chose in action must sue in his own name and not 
in the name of the assignor. Under modern code procedure, the rule 
seems to be universal that the action cannot be brought in the name of 
the assignor. Pomeroy Code Remedies, sec. 63. 

We find upon examination of the record that the defendant did not 
make on the trial of the case in the Superior Court a formal motion for 
nonsuit. The record discloses that after the verdict had been rendered, 
the defendant moved the court for a judgment against the plaintiff upon 
the entire evidence. We gathered from this and from the argument of 
counsel, as we11 as the brief, that this motion was made at the conclu- 
sion of the evidence and befbre the cause was submitted to the jury. 

We readily acknowledge that a motion for nonsuit under the Hins- 
dale act cannot be made after the verdict of the jury has been rendered. 
We take it that the motion of the defendant was intended as a motion 
for nonsuit, although made too late. 

We think under the circumstances that we were in error in dismissing 
the action, as a motion to nonsuit was not made in time, but it is plain 
that upon the letters sent by the plaintiffs Vaughan & Barnes to Daven- 
port there was evidence of an assignment of the contract, itself, to Hogan 
& Co., and that the defendant Davenport would still, notwithstanding a 
recovery in this case against him, be exposed to an action by Hogan & 
Co., and it would be a manifest miscarriage of justice to permit the 
plaintiffs to recover in this case, and leave the defendant still exposed to 
such an.  action. 

This Court has sometimes upon its own motion ordered a new trial 
and remanded a cause when it appeared that a necessary party was 
missing from the case, or that the issues were not determinative of the 
cause of action, and that manifest justice required a new trial. Meadows 
2,. iVarsh, 123 N.  C., 189; McMunus v. R. R . ,  150 N.  C., 662; Bryant v. 
Insurance Co., 147 N.  C., 181. 

The petition to rehear is allowed and the former opinion 
(372) modified, and a new trial of the case is ordered, with leave to 

the defendant to have Hogan & Co. made parties to the action in 
order that they may be bound by whatever jud,pent is rendered. 

New trial. 

Cited: Roller v. McKinney,  ante, 320. 
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WRIGHT GROSS v. T. C. McBRAYER. 

(Filed 15 May, 1912.) 

1. Issues Sufficient-Appeal and Error. 
Issues are  sufficient when they embrace all matters in  dispute and 

afford a n  opportunity for the parties to present and develop their con- 
tentions, and, when answered, are  sufficient to determine the rights of the 
litigants and to support the judgment. 

2. Judgments-Execution Sales-~raud-~urden of Proof. 
I n  a n  action to set aside a judgment and sale for fraud in procuring title 

to lands, the burden is upon the plaintiff to establish the fraud complained 
of by the greater weight of the evidence. 

3. Judgments-Execution Sales-Lands-Remote Values-Evidence-Harm- 
less Error. 

I n  an action to set aside a judgment and sale for fraud in procuring 
title to lands, a plaintiff's evidence offered to show their value many years 
before the sale complained of was too remote, and inadmissible. There 
was barely sufficient evidence of fraud to be submitted to the jury, but 
the plaintiff cannot be heard to complain that the jury were permitted 
to consider it. 

APPEAL by plaintiff from Long, J., at August Term, 1911, of RUTHER- 
FORD. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE WALKER. 

D. F. Morrow and Quinn & Hamrick for plaintif.  
McBrayer, NcBrayer & M c R o r i ~  and Murray Allen for defendant. 

WALKER, J. This action was brought to impeach the sale of land 
under a decree for a foreclosure. The plaintiff, in one section of 
his complaint, seeks to recover $1,000 as damages resulting from (373) 
a fraudulent sale of the land, and, in the prayer, he demands 
judgment that defendant be declared a trustee for him, that he be re- 
quired to account to him for rents and profits received, and that a sale 
of the land be ordered and the proceeds applied according to the rights 
of the parties. I n  the one view there would be a ratification of the sale 
and an election to recover damages for the fraud, and in the other there 
would be a repudiation of the sale. But we do not consider i t  materia1 
which view we take of the action. The following appear to be the facts: 
On 12 November, 1893, Sherman Gross gave his note to the defendant 
for $350, and to secure the same he, at  the same time, executed a mort- 
gage upon 52 acres of land. Sherman Gross died in June, 1897, leaving 
his widow, Eliza Jane Gross, and an infant son, Wright Gross, who i s  
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plaintiff in this case. The mortgagee commenced a suit on 27 October, 
1898, for a foreclosure of the mortgage, alleging that there was due, at  
that time, on the lebt, the sum of $312.40. Summons was duly served 
upon the widow and on Wright Gross, the minor, and a guardian ad 
Zitem, R. W. Logan, was duly appointed for the minor, who was under 
fourteen years of age. The widow filed an answer and the guardian was 
notified to file his answer. There appears on the back of the widow's 
answer the following: "Bnswer of guardian filed 31 December, 1898." 
The administrator was a party to the suit and serred with process. A 
judgment was rendered for the debt and a sale of the land, which was 
afterwards sold by the commissioner and bought by the mortgagee, who 
is the defendant in this case. The sale was duly reported and confirmed 
by the court, and a deed made to the purchaser, who has since sold the 
land to other parties. I t  is not very clear, from a reading of the com- 
plaint, what is the particular fraud alleged against the defendant, but 
we gather that he prosecuted the foreclosure suit to judgment and bid it 
,off at  the sale, when he knew that plaintiff, Wright Gross, was a mindr 
and under " a pretended appointment of a guardian ad litem for him. 
and without any answer having been filed by him, as plaintiff is in- 

formed and believes, he did not have his day in  court." The court 
(374) submitted two issues to the jury, which, with the answers thereto, 

are as follows : 
1. Did the defendant with intent to cheat and defraud the plaintiff, 

under a pretended mortgage and judgment, have the land bid in at the 
sale for himself, as alleged in the complaint? Answer : No. 

2. Did the defendant procure judgment for sale of the lands by secur- 
ing a pretended appointment of a guardian ad Zitem for the plaintiff, as 
alleged ? Answer : No. 

Plaintiff objected to these issues, but tendered no issues himself. I t  
seems to us that the issues submitted by the 'court were those made by 
the pleading, and if the plaintiff desired any other issue, he should have 
tendered it. When issues embrace the real matters in dispute and afford 
an opportunity for the parties to present and develop their contentions, 
and, when answered, are sufficient to determine the rights of the litigants 
and to support the judgment, they are sufficient within the requirement 
of the statute. Clark v. Guano Co., 144 N. C., 64; Shoe Co. v. Hughes, 
122 N. C., 296; Hatcher v. Dabbs, 133 N. C., 239 (Anno. Ed.) and notes. 
This exception is, therefore, overruled. 

There was evidence which, if believed, mas sufficient to support the 
verdict, and i t  was submitted to the jury under proper instructions from 
the court. The plaintiff excepted to an instruction of the court, by 
which the jury were told that the plaintiff must establish the affirmative 
of the issues by the greater weight of the evidence, but this is not un- 
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favorable to the plaintiff, and he has no reason to oomplain of it. This 
is an action to set aside the judgment and the sale for fraud in procur- 
ing title. The plaintiff was required to take the laboring oar and the 
burden rested upon him to make good his allegation of fraud. 

There was evidence that the land brought its full value a t  the sale, 
and that which the plaintiff offered, to show its value, not at  the time of 
the sale, but many years before, was too remote to have any bearing upon 
the question. The court allowed the plaintiff much latitude in his 
attempt to show the value of the land at  the time of the sale, as a 
circumstance involved in the issue of fraud. I t  may well be (375) 
doubted if the plaintiff offered any evidence of fraud sufficient for 
the consideration of the jury, but he cannot complain, as the court per- 
mitted the jury to hear what evidence there was and to pass upon the 
issue of fraud. The charge was very fair and liberal to the plaintiff, 
and an adverse verdict has been the result upon what was substantially 
a mere question of fact. 

No error. 

Cited: R. R. v. Baird, 164 N. C., 256; McPhaiZ v. Walters, 167 
N. C.,  184. 

C. W. YOUNG v. CHAMPION FIBER COMPANY AND WILLIAM BATTERSON 

(Filed 29 May, 1912.) 

1. Nonsuit-Evidence, How Coilsidered. 
Upon a motion for nonsuit, under the statute, or for defendant's prayer 

that on the entire evidence, if believed, the verdict should be for the 
defendant, the evidence should be construed in the light most favorable 
for the plaintiff, according to the doctrine annciunced in Deppe v. R. R., 
152 N. C., 79. 

2. Master and Servant--Safe Appliances-Safe Place to Work-Negligence- 
Evidence-Nonsuit. 

In an action for damages for a personal injury received by the plaintiff 
while at work in the defendant's pipe foundry, there was evidence tend- 
ing to show that while plaintiff was endeavoring to fix, at night, under 
protest to his superior, a badly worn and out of repair machine, for the 
purpose of cutting a heavy piece of pipe, he gave one of the dies a slight 
tap with a hammer which had been furnished him for the work, which 
was an improper one, and caused a small particle of steel to break and 
fly off from the die or hammer and strike the plaintiff in the eye, inflict- 
ing the injury complained of; that there was an insufficiency of light, 
by reason of two of the three incandescent electric lights at the place 
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being negligently out of fix, leaving only one, which the plaintiff had to 
hold, causing his eye to be nearer his work, in a position not required 
had the light been sufficient, and that the injury would not otherwise 
have been inflicted: Held, a permissible inference that  the proximate 
cause of the injury was the failure of the defendant to furnish a proper 
hammer and to provide adequate lights; that  i t  was sufficient upon the 
question of actionable negligence, and defendant's motion to nonsuit was 
properly disallowed. 

3. Same-"Ordinary Tools." 
I t  being established that the master furnished the servant a hard- 

tempered steel hammer with which to fix a n  old, badly worn machine to  
be used in cutting a heavy iron pipe in his foundry; that the hammer 
furnished was known to be dangerous for that  class of work, a soft-metal 
hammer being safer for the purpose: Held, the master is responsible in  
damages for an injury proximately caused to the servant by the use of 
the improper hammer furnished him, and the doctrine of the use by the 
servant of "ordinary everyday tools and under ordinary everyday condi- 
tions," does not apply. 

(376) APPEAI, from Long, J., at March Term, 1912, of BUNCOXBE. 
Civil action to recover damages for loss of eye caused by 

alleged negligence of defendant company and of Williani Batterson, 
superintendent, having general supervision of the pipe departlllent of 
defendant company and the laborers employed therein. Defendant 
denied the alleged negligence and pleaded contributory negligence and 
assuniption of risk on part of plaintiff. 

On issues submitted as to negligence, contributory negligence, assump- 
tion of risk and damages, there was verdict for plaintiff. Judgment on 
verdict, and defendant excepted and appealed. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE HOKE. 

Craig, Martin & Thomason for plaintiff. 
Bourne, Parker & Morrison and Martin, Rollins & Wright for de- 

fendar~t. 

HOKE, J. I t  was chiefly contended for defendant that the motion for  
nonsuit, under the statute, should have been allowed or the prayer given, 
that, on the entire evidence, if believed, the verdict should be for defend- 
ant, and more especially on the first and second issues. I t  has been re- 
peatedly held with us that, in either case, "The evidence must be con- 
strued in the view most farlorable to plaintiff, and every fact which i t  

tends to prove, and which is an essential ingredient of the cause of 
(377) action, must be recognized as established." Deppe v. R. R., 

152 N. C., 79; Edge v. R. R., 153 N. C., 212, and, on the facts 
in evidence, when so considered, the position cannot for a moment be 
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maintained. There was allegation, with evidence on part of plaintiff 
tending to show, that he was an employee of defendant company, work- 
ing in the pipe department, and on the night 13 November, 1910, or in 
the early morning about 2 a. m., while plaintiff, in obedience to orders of 
one of his superiors, was engaged in adjusting a machine with a view 
of cutting a heavy piece of pipe, he gave one of the dies a slight tap 
with his hammer, causing a small piece or particle to break and %y off 
from the die or hammer, striking plaintiff in the eye and resulting in 
the loss of his sight. That the machine furnished him by defendant 
company and with which he was working at the time was badly worn 
and out of repair, and, as it did not work properly, defendant attempted 
to fix and adjust i t ;  that he had no tools with which to do this except a 
hammer of hardened steel, and i t  was the duty of defendant to have 
furnished him some soft-metal hammer to settle the dies, these being also 
of highly tempered steel; that the defendant had provided no sufficient 
light and no one to help plaintiff while he was attempting to operate and 
fix the heavy machine and to cut and fix the pipe, and while attempting 
to fix it, it was necessary, on account of the insufficient light and help, 
for him to have his face in close proxinlity to the machine, and as htu 
struck with the hammer in his attempt to adjust it a small piece of 
steel flew off and struck plaintiff's eye, causing the loss of the sight as 
stated. 

A very correct synopsis and partial excerpt from the testimony, tend- 
ing to support a right of recovery by plaintiff, appears in the brief of 
counsel as follows: "Plaintiff replied, 'What about this pipe? Can't 
we leave it here until morning?' There will be two men here who can 
cut it.' " Sears (plaintiff's superior) said : "He had to have it the first 
thing in the morning and could not wait" (12). Plaintiff testified that 
he "needed help to use that machine on that pipe," and continuing said: 
A. I was looking at the dies, and I seen that one of the dies 
was a little bit higher than the other, and I took my hammer in (378) 
my hand, to see if I could knock i t  down, and I had the light in 
one hand, pulling it up. There was just one light over this machine that 
was burning. There were three lights, but something was the matter 
with the others; and I had my head close to it, and I tapped it one little 
tap with the hammer, and a piece flew into my eye (12). 

Q. What sort of a hammer was i t?  A. I t  was a steel hammer, I 
suppose. 

Q. How many lights over that machine? A. There were three lights 
over it, but only one of the lights would burn, and it was about 8 feet 
from the machine. 

Q. What kind of a light was burning about 8 feet from this machine? 
A. Just a small light. 
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Q. What candle-power, if you know? A. Not over 16. 
Q. Why did you have to hold your eyes so close to that machine? 

A. Because tlzcre was not m u c h  light around the machine, and I had to 
put it close up to see it (13). 

Q. You say there was one light over this machine-how many lights 
mere over this machine that you got hurt on?  A. Three. 

Q. How many were burning? A. One. 
Q. Why were the others not burning? A. They were out of fix. 
Q. What did you have to hold in your hand? A. I had to hold the 

light. 
Q. And what in the other hand? A. I had to do the work with the 

other hand. 
Q. I f  there had been more lights there, so that it would not have been 

necessary for you to hold the light over it, how could you have done the 
work? A. I could have taken both hands, and I then could have done my 
work without getting hurt. 

Q. What was the condition of this machine? A. I t  was old and worn 
and hard to  set. One could not hardly set i t  himself. I always had some- 
body to help me. I knew very little about how to do the work. 

Q. How many times had you tried to work i t  by yourself? A. That 
was the first time I tried it, that night. 

(379)  Q. I f  there had been more lights there, how would it haye 
been necessary for you to have held your face, with reference 

to the machine? A. KO, sir; I could have stood back further from it. 
Q. Do you know what kind of a hammer ought to hare been provided 

a t  that machine? A. There ought to have been some soft-metal hammer  
to settle the dies. 

Q. Did you ever see any one else settle the dies there? A. Yes. 
Q. What did they use? A. A steel hammer. 
Q. Hammer like this one you use? A. Yes; just like it. 
Q. What other instrument was provided for you to settle these dies, 

except the steel hammer? A. None. Mr. Batterson gave me charge of 
the tools- 

&. How did that machine work-did it work well or badly, or how? 
8. I t  worked badly (14). 

Q. Why?  A. Because it was worn out and stayed broken about half 
tlie time, and you could hardly cut a pipe with it. Half of the threads 
stayed out of fix all the time that I was there. 

Q. State the condition of the light there, with reference to its illumi- 
nating effect. 8. It was very dimly lighted. 

Q. You say a piece of steel flew from what? 9. I t  was a piece of steel 
or a piece of iron. I reached over to the back part of the die to see if I 
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could loosen it-to see what was the matter-and when I tapped the die 
a piece flew in my eye (1 5). 

The plaintiff said that he did not know that the die was made of 
tempered steel (18), nor did he know that i t  was dangerous to use the 
hammer (23), as that was the customary way of settling the dies (22, 
23, 24, 64), by men of more experience than he had (64). H e  said that 
the lights had been out of fix a month (28) ; that he had tried to fix them 
that night and couldn't (28, 36);  that the hammer belonged to the 
Champion Fiber Company (29) ; that he had complained of the lights 
and had asked the electrician to fix them (35). Batterson testified that 
the electrician was the proper person to whom he should report the 
defective condition of these lights (55). 

The defendant Batterson testified, among other things, in  sub- (380) 
stance as follows : 

I t  is not safe to hit two highly tempered pieces of steel together; 
this is a matter of common knowledge among mechanics; this die was 
made of tempered steel (41). I t  was dangerous to hit this die with this 
hammer (42, 50). 

Q. And you had hammers to fix those dies with? A. Yes (50). 
Q. And you know-have learned-that it would have been a very 

improper thing to have done to put a man there to knock one of those 
dies with a hammer? A. Yes. 

Q. That would have been very negligent in the company to have done 
' 

that?  A. Yes (51). 
Battereon testified further that i t  was his duty to see that the lights 

were in proper condition; that all the lights ought to have been burn- 
ing, and that he did not know whether they were in  proper condition or . 
not (52). 

Brown, a witness for the defendant, testified that it was dangerous to 
hit two pieces of steel together, but could not say that this was commou 
knowledge (55) ; that he had been engaged in the business twenty years 
(55). 

A perusal of this testimony affords a fair and reasonable inference 
that the~re has been a breach of duty on the part  of the defendants, the 
proximate cause of plaintiff's injury, in failing to supply sufficient light 
and in  furnishing an improper tool for the work in  which plaintiff was 
then engaged. 

I t  was earnestly urged for defendants that the facts present a case 
cf excusable accident within the principle of House v. R. R., 152 N. C., 
591, and other cases of like kind excusing the employer under' given 
circumstances when the injury "occurred in the use of ordinary every- 
day tools and under ordinary everyday conditions requiring no especial 
care, preparation, or prevision, where the defects are readily observable ' 
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and there was no good reason to suppose that the injury complained of 
would result"; and Martin v. ~Ilanufacturing Co., 128 N .  C., 264, 
is relied on as decisive in  favor of defendant's position, that being 
a case where "an employee was hurt in the eye by a particle of flying 

steel knocked off by the blow of a hammer"; but to allow this 
(381) position on the facts presented here would be to ignore much of 

the significance of the evidence. The plaintiff, while saying that 
he was not aware of the extent of the danger or that he would likely be 
hurt  by giving the light blow with the hammer, as he did, testified 
directly that he should have been supplied with "some soft-metal ham- 
mer to settle these dies." 

And the defendant Batterson, himself; testified and offered other evi- 
dence tending to show that both the die and the hammer being of highly 
tempered steel, it was very dangerous to use the hammer for the pur- 
pose of settling the dies, and endeavored to impress upon the jury the 
view that the danger, in such case, was so obvious and of such common 
knowledge that plaintiff was guilty of contributory negligence in  using 
the hammer for the purpose. This, then, was no instance of injury 
received in the ordinary use of a hammer, a proper tool for the purpose, 
and by reason of a defect therein, hidden or unobservable, as in  warti in c. 
M f g .  Co., supra, but the facts present the case of supplying the employee 
with an improper tool for the work he was called on to do and one that 
was not unlikely to produce the result which followed, bringing the case 
clearly within the principle of Mercer v. R. R., 154 N. C., 399; Avery 
c. Lumber Co., 146 N. C., 592. 

I t  was further insisted that the absence of sufficient light should not 
have been alIowed to affect the resuIt, because there was no satisfactory 
evidence showing that such condition in any way contributed to the in- 
jury, the position being that as a light was only required to look into the 
slot when clearing it out in preparation for the die, plaintiff could only 
use for the purpose the one drop light, it being necessary in any event 
to hold it up close so as to see the aperture; but here, too, the argument 
is in disregard of the testimony making for plaintiff's right to recover. 

On this question the plaintiff, testifying in his own behalf, among 
other things, said: "That the machine worked badly; that it was worn 
out and stayed broken about half the time, and you could hardly cut 
a pipe with i t ;  that it was hard to set, and one man could hardly set 

i t  himself a t  all, and he always had had somebody to help him; 
(382) that he himself knew little how to do the work. That the light 

was very dim, so much so that he had lodged a complaint about 
it, and for this reason he was compelled to hold the drop light in one 
hand and do the work with the other, and mas compelled also to hold 
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his eyes close to the machine, and but for this he could have taken both 
hands to the work and stood farther back and done the work without 
getting hicrt." 

Under a comprehensive and learned charge, in which the principle of 
actionable negligence, contributory negligence and assumption of risk 
haye been correctly stated and applied according to approved precedents 
obtaining with us, the jury have accepted plaintiff's version of the oc- 
currence, and this being true, we are of opinion that an actionable wrong 
has been clearly established against defendants. Avery v. Lumber Go., 
supra; Mercer v. R. R., supra; Pritchett v. R. R., 157 N.  C., 88-102; 
Walker v. Manufacturing Co., 157 N.  C., 131; Rushing v. R. R., 149 
N. C., 158; Orr 21. Telepholze Co., 132 N. C., 691; Lloyd v. Hones, 126 
N. C., 359. 

The objections to the ruling of the court on questions of evidence are 
without merit. On careful examination of the record, we find no re- 
versible error to defendant's prejudice, and the judgment in plaintiff's 
favor must therefore be affirmed. 

N o  error. 

Cited: Ammons v. Mfg.  Go., 165 N.  C., 452; Deligny v. Furniture 
Co., 170 N .  C., 203. 

A. R. HERRING v. THE CUMBERLAND LUMBER COMPANY. 

(Filed 28 May, 1912.) 

1. Lumber Boads - Timber - ~onsidkration - Contract to Build Railroad - 
Measure of Damages. 

A lumber company having purchased timber a t  a price less than its 
value, in consideration of the benefits to be derived by the vendors from 
a standard-gauge railroad it contracted to build, is liable in damages to 
the vendors for the difference between the price paid and the actual value 
of the timber, upon its failure to build the road it had contracted to build. 

2. Same-Illegal Promise-In Pari Delicto. 
A lumber company cannot avail itself of the defense, in an action 

for damages, that it  was prohibited by our statute, Revisal, sec. 2598, 
from building a standard-gauge railroad, in consideration of which it 
had obtained the plaintiff's timber a t  a less price than its actual value; 
for if the stipulation to construct the road is invalid, the plaintiffs, though 
they should be particeps crirninis, are not i n  pari delicto. 

3. Same-Implied Promise to Repay. 
The vendors of timber at a price less than its value, in consideration of 

the benefits to be derived from the construction of a standard-gauge rail- 
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road by a lumber company, which the latter had contracted to build, but 
were unauthorized by law to do, may recover damages on the promise 
created by law to repay money of the plaintiff's improperly obtained. 
Edwards v. Goldsboro, 141  N. C., 60, cited and distinguished. 

4. Lumber Roads-Timber-Illegal Consideration-Contract to Build Rail- 
road-Evidence. 

In  this case it  was alleged that the defendant lumber company obtained 
deeds to plaintiff's timber for a less price than its value in  consideration 
of an agreement that it  would build a standard-gauge railroad, which 
would be beneficial to the plaintiff: Held, evidence of the agreement of  
defendant to build the railroad was erroneously excluded. 

5. Pleadings-Prayers for Judgment-Relief Granted. 
The facts alleged in the pleadings determine the nature of the relief to 

be granted, and the form of the prayer for judgment is not material. 

6. Pleadings-Joinder of Actions-Alternate Relief. 
A plaintiff may unite two causes of action relating to the same trans- 

action and have alternate relief, that is, a judgment upon either one or 
the other of the causes alleged. 

HOKE, J., concurs in  result. 

(383) APPEAL by defendants from Ward, J., at October Term, 1911, 
of SAMPSON. 

The facts are sufficiently stated in  the opinion of the Court by MR. 
JUSTICE WALKER. 

George E. Butler for plaintifl. 
Xtevens, Beasley & Weeks for defendan,t. 

(384) WALKER, J. This action was brought to recover the amount 
of a penalty, imposed by a contract between the plaintiff and the 

Wallace Manufacturing Company, for failure to comply with one of 
its stipulations. The question involved arose upon the following facts: 

Plaintiff and certain other neighboring landowners agreed to sell the 
timber on their lands to the said company for a stated price, and de- 
fendant agreed to pay the price and also to construct a standard-gauge 
railroad from Delway to Wallace, and to complete the same for use and 
transportation on or before 15 March, 1908, and, upon failure to do so, 
it is provided by the contract that the Wallace Manufacturing Company 
shall forfeit and pay to the said landowners, as a penalty, an amount 
equal to 10 per cent of the price paid for the timber, and 2% per cent 
on said price for each additional year of its default during the next five 
years, making 22% per cent in all if the default should continue as long 
as five years after 15  March, 1908. The parties conveyed the timber 
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by deeds to the Wallace Company, coupled with the right to cut timber 
of a certain fixed dimension, and to build on the land roads, tramroads, 
and railroads, for the purpose of cutting and removing the timber. There 
is a provision in  the deed that the trees sold to the company shall not 

pany conveyed to the defendant Cumberland Lumber Company "thz 
timber and tree rights, property rights and easements'' acquired under 
the deed of the plaintiff to it. The standard-gauge railroad has never 
been constructed, and plaintiff sues to recover the penalty alleged to be 
'due to him by the terms of his deed to the Wallace Company. 

The defendants' counsel contend that the building of a standard-gauge 
load is not within the chartered powers and privileges of t h e  defend- 
ants, and that i t  is also expressly forbidden by Revisal, sec. 2598. Wr: 
need not decide whether or not this is a correct position, as we are of the 
opinion with the plaintiff upon another view of the matter. I t  appears 
in the case that the plaintiff and his neighbors, who joined with him i n  
the agreement to sell their timber to the Wallace Manufacturing Com- 
pany, one of the defendants, were influenced in fixing the price 
of the same by the stipulation of th& said company to construct (385) 
this road, and that they sold the timber at much less than its 
reasonable worth because of this agreement, believing that if the road 
was built and put into operation, the benefit or advantage they would 
derive therefrom would compensate them for the loss of the difference 
between the price charged by them for the timber and the real value 
thereof. This being so, i t  would seem to be very unjust and inequitable 
that the defendants should repudiate their agreement and rely on its 
invalidity for the purpose of evading the payment of a reasonable price 
for the timber; in  other words, that they should be allowed to keep 
the amount of the difference between the price paid for the timber and 
its true value, and, a t  the same time, refuse to execute their part of the 
contract to build the road, even upon the ground that i t  i s  malum pro- 
hibiturn. I f  the stipulation to construct the road is invalid, the plain- 
tiff, if particeps criminis, is not in pari delicto. H e  can recover the 
amount of his loss without declaring upon the alleged illegal stipula- 
tion and relief can be given without enforcing this part  of the con- 
tract. I n  such a case the action, it may be said, is not based on the 
agreement alleged to be illegal or invalid, but on the promise created 
by law to repay money of the plaintiff improperly obtained. 9 Cyc., 
p. 547. * 

The principle governing such cases is well stated in Lester v. Bar&, 
33 Md., 558, 3 Am. Rep. (Anno. Ed,, 1912) 211: "The rule of law 
is well settled that no action will lie to enforce a contract malum in se, 
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r~or,  if executed, to recover money paid under it. I n  all such cases the 
maxinis, 'Ex t u ~ p i  causa n o n  or i tur  actio' and ' In  pnri delicto potior 
est  conditio defendent is  et possidentis' apply. I n  regard to contracts 
not inimoral or criminal in themselves, but prohibited by statutory 
law, the same general rule may be said to apply, not, however, universal 
in  its application, but subject to certain exceptions as binding in au- 
thority as the rule itself. Public policy, it must be borne in mind, lies 
at  the basis of the law in regard to illegal contracts, and the rule is 
adopted, not for the benefit of parties, but of the public. I t  is evident, 
therefore, that cases may arise even under contracts of this character, 
in which the public interest will be better promoted by granting 

t h a i  denying relief, and in such the general rule must lead to this 
(386) policy. Hence, Judge Story admits that, even between parties 

'in p a l i  delicto' relief will sometimes be granted if public policy 
demands it. 1 Story's Eq. Jur., secs. 298-300. Other cases are to be 
found arising under contracts made in riolation of a statute, in the 
application to which of the general rule courts have been governed by 
the plain and obaious purposes of the law; and in such i t  has been re- 
peatedly held that an action would lie against a party receiving money 
under such a contract upon a promise implied by law to refund it. Thus 
in X m i t h  v. BromZny, Doug., 697, note, Lord  Mansfield said: 'If the act 
is in itself immoral, or a violation of the general laws of public policy, 
there the party paying shall not have his action. . . . But there are 
other laws which are calculated for the protection of the subject against 
oppression, extortion, deceit, etc. I f  such laws are violated, and the 
defendant takes advantage of the plaintiff's condition or situation, there 

. the plaintiff shall recover.' " 
Lo?-d Mansfield said, in Brotuning c .  X o r r i s ,  2 Cowp., 790 : "It is 

very material that the statute itself, by the distinction it makes, has 
r n a r k ~ d  the criminal ,  for the penalties are  all on one side-upon the 
office-keeper." 

This view of the case is not in conflict with what was decided in 
E d w a r d s  v. Qoldsboro, 141 N.  C., 60, as in that case there was an illegal 
agreement which was contrary to public policy, if not contra bonos 
mores ,  and the action was for the recovery of nioney actually paid to 
carry out the illegal transaction, which was not only forbidden by law, 
but injurious to the public, and the parties mere in pari  delicto. 

I n  this case the defendants have acquired the plaintiff's timber at an 
undervalue, upon a promise which they refuse to perform, and seek to 
shelter themselves behind its alleged illegality. There is nothing contra- 
vening public policy in permitting plaintiff to recorer at  least what he 
had lost by not receiving a fair and full price for his property, not 
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exceeding the amount named in the contract. Bond v. Nofitgomery, 
56 Ark., 563 ; White v. Bank, 39 Mass., 181; 1 Pom. Eq. Jur., see. 403; 
Sykes v. Beadon, L. R., 11 Ch. Div., 170; 9 Cyc., 546; Bishop on Con- 
tracts, see. 628, et seq.; Prescott v. Norris, 32 N. H., 101; 
Parkersburg 21. Brown, 106 U. S., 457. (387) 

Morville v. Am. Trust  Society, 123 Mass., 129, is much like 
the one at  bar, and the Court there said: "The money of the plaintiff 
was taken and is still held by the defendant under an agreement which i t  
is contended i t  had no power to make, and which, if it had power to make, 
i t  has wholly failed on its part to perform. I t  was money of the. plain- 
tiff, now in the possession of the defendant, which in equity and good 
conscience i t  ought now to pay over, and which may be recovered in an 
action for money had and received. The illegality is not that which 
.arises when the contract is in violation of public policy or of sound 
morals, and under which the law will give no aid to either party. The 
plaintiff himself is chargeable with no illegal act, and the corporation is 
the only one at  fault in exceeding its corporate powers by making the 
express contract. The plaintiff is not seeking to enforce that contract, 
but only to recover his own money and prevent the defendant from 
unjustly retaining the benefit of its own illegal act. H e  is doing nothing 
which must be regarded as a necessary affirmance of an illegal act." 

Jacques v. Golightly (2 W.  Bl., 1973) was an action to recover back 
money paid for insuring lottery tickets. The defendant kept an office 
for insurance, contrary to the stat. 14 GBO. I I I . ,  ch. 76. I t  was urged 
that the plaintiff, being particeps erinxinis, and having knowingly trans- 
gressed a public law, was not entitled to relief, but the action was sus- 
tained by the unanimous opinion of the Court. Blackston, J., said: 
"These lottery acts differ from the stock-jobbing acts of Geo. II., ch. 8, 
because there both parties are made criminal and subject to penalties." 
See, also, Tracy v .  Talmage, 14 N.  Y., 162. 

The plaintiff offered to show that the defendants purchased the timber 
at  a greatly reduced price because of the promise to construct the rail- 
road, which evidence the court excluded, and afterwards intimated that 
the plaintiff could not recover, and compelled him to submit to a non- 
suit. We think there was error in both rulings, and a new trial is 
ordered. There are facts stated in the complaint sufficient, if estab- 
lished, to authorize a judgment, in favor of the  lai in tiff, for the 
difference betwmn what he received for the timber and its true (388) 
value. The form of prayer for judgment is not material. I t  is 
the facts alleged that determine the nature of the relief to be granted. 
Voorhees v. Porter, 134 N.  C., 597. The plaintiff can unite two causes 
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of action relat ing to  t h e  same transaction a n d  have al ternat ive relief, 
t h a t  is, a judgment upon  either one or  t h e  other  of t h e  causes. 

N e w  trial.  

HOKE, J., concurs i n  result. 

Cited: S. c., 163 N. C., 482; Robinson v. Life Ins. Co., 163 N. C., 
422. 

CITY OF CHARLOTTE V. AMERI'CAN TRUST COMPANY. 

(Filed 28 May, 1912.) 

1. Cities and Towns-Bond Issues-Street Improvements-Assessments- 
Direct Obligation. 

A municipal bond providing that i t  shall constitute a general and direct 
obligation of the city, and, in  addition thereto, is made chargeable to the 
property abutting upon certain streets laid out by ordinances passed by 
the board of aldermen as  permanent improvement districts or sections, is, 
upon its face, the direct obligation of the city, and the assessment specified 
an additional security to the bonds. 

2. Same-Enabling Statute. 
A statute which gives to a n  incorporated town or  city, which has au- 

thority to pave its streets as  a necessary expense payable out of its general 
funds, the further authority to tax the cost of the paving against abutting 
property-owners, must be construed as  enabling legiglation, giving an ad- 
ditional source of revenue and additional security to the bonds. 

3. Cities and Towns-Bond Issues-'6Bonds"-Words and Phrases-Direct 
Obligation. 

When the word "bonds" is  used in connection with municipal obliga- 
tions, designating what is commonly called "municipal bonds," i t  denotes 
a negotiable bond, and ez vi termini i t  implies that  the city is bound 
for their payment. 

4. Cities and Towns-Bond Issues-Direct Obligation-Assessments-Addi- 
tional Security-Diversion of Funds. 

When an act empowers a town to issue "street improvement bonds" 
in ten equal series, each consisting of a like number of bonds, bearing 
a fixed rate of interest, required to be attested by the mayor and the city 
clerk, payable to bearer, redeemable by the town a t  a specified time, and 
executed with all the formalities o f ' a  regular issue of bonds, a require- 
ment that  the bonds shall contain such recitals as may be necessary to 
make them chargeable to the property of the abutting owners of the 
streets improved will be construed to mean that the assessments of this 
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property are to be devoted by the town to the payment of these particular 
bonds, and may not be diverted; but this does not affect the general obli- 
gation of the city to pay them. 

5. Cities and Towns-Bond Issues-Necessaries-Direct Vote-Constitutional 
Law-Interpretation of Statutes. 

The Private Laws 1911, chap. 251, authorizing the city of Charlotte to 
issue certain particular bonds, does not provide that the issuance of the 
bonds be first submitted to the vote of its citizens, and Ellison v. Williarn- 
ston, 152 N. C., 149, cited and distinguished. - 

6. Same. 
Chapter 251, Private Laws 1911, specifically authorizes the city of 

Charlotte to issue bonds for street improvements, and the bonds being for 
a necessary expense, are not inhibited by the provisions of Revisal, sec. 
2977. 

APPEAL from Lyon, J., a t  Spring Term, 1912, om MECKLEN- (389) 
BURG. 

Controversy without action submitted to determine whether 
certain bonds contracted to be sold by plaintiff to the defendant are the 
obligations or bonds of the city of Charlotte and binding upon the 
municipality. His  Honor adjudged the bonds to be the "general, per- 
sonal, and direct obligation of the city of Charlotte," and rendered 
judgment against the purchaser, the defendant. A copy of the bond is 
set out in  full in  the record and is marked "Exhibit B." The defendant 
excepted and appealed. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE BROWN. 

Chase Brenizer, Tillett & Guthrie for plainti f .  
P. C. Whitlock for defendartt. 

BBOWN, J. The bond in question is one of a series issued pur- '(390) 
suant to an  act of the General Assembly ratified 3 March, 1911, 
and are denominated "street improvement bonds." Each bond contains - 
this clause: "This bond shall constitute a general, personal, and direct 
obligation of the city, and, in addition thereto, the payment thereof is 
chargeable to the property abutting upon certain streets which have been 
laid out by ordinance passed by the board of aldermen as permanent 
improvement districts or sections, and are as follows :" [Here follows a 
list of assessments.] 

I t  is too plain for discusion that upon their face the bonds are the 
direct obligation of the city of Charlotte, and that the assessments speci- 
fied on the face of the bond are but additional security for their pay- 
ment. 
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But it is contended that they are issued as such in violation of the 
terms of the statute, and are therefore ultra vires. I t  is agreed that they 
are issued pursuant to the terms of an act entitled "An act to amend 
the charter of the city of Charlotte," ratified on 3 March, 1911, being 
chapter 251, Private Laws 1911. 

The plaintiff, prior to this act, had the right to pave its streets as a 
necessary expense, and to pay for the same out of its g r n e ~ a l  funcls. 
Tuclcer v. Raleigh, 75 p\T. C., 267; Hightower v. Raleigh, 150 N .  C., 569. 

We think the act of 3 March, 1911, did not intend to curtail the 
power and means of the city to pave its streets, but to increase chenl. 

Inasmuch as prior to these special acts the plaintiff had the right to 
contract debts for p a ~ i n g  its streets and to make the obligations issued 
for such purpose a part of its general and direct indebtedness, these 
special acts giving i t  power to tax the cost of paving against abutting 
property-owners must be construed as enabling legislation intended to 
enlarge the ability of the city to pave its streets by giving an additional 
source of revenue, and, furthermore, to render the bonds more salable by 
giving the bondholder a specific charge and lien against the abutting 
property-owners in addition to the general obligation of the city. The 
Legislature could not have intended to authorize an unsalable security. 

The bonds are required to be sold at  not less than par, and such 
(391) an obligation could not be sold at par unless i t  constitutes the 

direct debt of a solvent obligor. As X r .  Justice Harlan very 
forcibly says, in a case on all-fours with this, U. S. v. Port Scott, 99 
U. S., 152: "Experience informs us that the city would have met with 
serious, if not insuperable, obstacles in its negotiations had the bonds 
upon their face, in  unmistakable terms, declared that the purchaser had 
no security beyond the assessments upon the particular property im- 
proved." 

The act directs the board of aldermen to issue bonds of the city and 
sell them. The use of the word bond ez ~ ; i  termini implies that the city 
is bound. As said by the United States Supreme Court in Davenport 
v. County of Dodge, 105 U.  S., 237, a "a bond implies an obligor bound 
to do what is agreed shall be done." 

Also, in Morrison v. Township of Bernards, 25 N.  J .  Law, 219, 
Chief Justice Beasley, speaking of the force and effect of a direction in 
the statute that the township issue "bonds," says: "A similar iniplica- 
tion, but one of greater force, arises from the direction that bonds are 
to be given under the hands and seals of the comniissioners, for an in- 
strument of that kind cannot be created without the presence of an 
obligor; and, indeed, i t  seems like a solecism to say that the statute calla 
for the making of a bond, but that nobody is to be bound by it.." 
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r o t  only that, but it is also held by the authorities that when the word 
"bond" is used in connection with municipal obligations, designating 
what is commonly called "municipal bonds," then this means negotiable 
bonds. This is expressly held in ilTallie v. Austin, 85 Tex., 520. See, 
also, McCless v .  Xeekins, 117 N.  C., 34; Charlotte v. Xhepard, 122 
N. C., 602. 

These bonds, called '(street improvement bonds" in section 12 of the 
act authorizing their issue, are specifically named such in that act; they 
are to be issued in ten equal series and each series shall consist of a like 
number of bonds; they bear interest at 6 per cent, fixed by the statute, 
and they are required to be signed by the mayor and attested by the city 
clerk. Thus it is seen that they possess all of the characteristics of a 
municipal bond, being payable to bearer, redeemable by the city 
at  a stipulated time, and executed with all the formality of regu- (392) 
lar bonds by its officers. 

I t  is true that the statute requires that the bonds shall contain such 
recitals as niay be a e  essary to show that they are chargeable to particu- 
lar property. We construe this to niean that these assessments are to be 
devoted by the city to the payment of these particular bonds, and i t  
would be a violation of law to divert the proceeds arising from such 
assessments to any other purpose. The fact that these assessments are 
dedicated to the specific purpose of paying these bonds does not render 
the bonds any the less the general obligation of the city. 

I t  is also said that these bonds were not submitted to a vote of the 
people. I n  our opinion that was not necessary. There are classes of 
bonds other than those mentioned in this act of 1911 which are required 
to be submitted to a vote of the qualified voters, but there is no such 
provision or requirement in regard to these street improvement bonds 
secured by the assessment. On the contrary, the board is invested with 
power to issue these bonds without any vote of the people. 

We are advertent to the previous decisions of this Court that where 
the General Assembly specifically requires a proposition to incur an 
indebtedness, or issue bonds for a gi~-en purpose, to be submitted to the 
qualified voters for their approval, this, as said by Mr. Justice Hoke,  
"will amount to a statutory restriction, and such indebtedness shall not 
be incurred unless the measure has been sanctioned and approved by the 
voters according to the provisions of the statute; and this though such 
indebtedness is properly classed as necessary expense.') Ellison v. WiZ- 
Ziarrutort, 152 N. C., 149. Inasmuch as the statute does not require this 
particular issue of bonds to be submitted to the qualified voters, the 
principle announced in that decision has no application here. 
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Nei ther  d o  we th ink  the  issue of bonds comes within t h e  inhibi t ion 
contained i n  Revisal, sec. 2977, a s  they a r e  issued f o r  a necessary expense, 
a n d  specifically authorized b y  special legislation. Wharton v. Greens- 
boro, 146 N. C., 387. 

T h e  judgment of the  Superior  Cour t  is  
Affirmed. 

Cited: Caravan v. Comrs., 161 N. C., 103. 

ROANOKE RAPIDS POWER COMPANY v. ROANOKE NAVIGATION AND 
WATER POWER COMPANY. 

(Filed 28  May, 1912 . )  

1. Arbitration and Award-3latters Concluded-Subsequent Action. 
An arbitration and award will not conclude matters not submitted or 

passed upon therein, and in this case the action is not therefore barred 
upon the question of whether the plaintiff was authorized under the 
statute to build a wing dam in the Roanoke River to the damage of the 
defendant, a lower riparian owner. 

2. Contracts-Actions-Temporary Adjustments-Pleas in  Bar. 
The argeement entered intd between the parties in  this case, affecting 

a temporary adjustment, held not to affect the defendant's rights as  a lower 
riparian owner to the use of the water interfered with by a wing dam 
built by the plaintiff in the Roanoke River. The decision in this case, 
Power Co. v. Navigation Co., 152  N. C., 472, affirmed. 

3. Water and Watercourses-Riparian Rights-Interpretation of Statutes. 
The defendant was a purchaser, under a decree entered in a suit author- 

ized by the Acts of 1874-75, chap. 198, which was ratified by Private Acts 
of 1885, chap. 57, and which vested in the purchaser, as  a corporation, "the 
franchises, rights, privileges, works, and property of the Roanoke Naviga- 
tion Company, as  acquired by the sale," etc. The Private Laws of 1891, 
chap. 2 ,  conferred certain other rights upon the plaintiff corporation, in- 
cluding, among other things, "the right to erect mills and factories on 
the lands situated on Roanoke River," with the right to the use of the 
water of the river for manufacturing purposes; Held, the defendant ac- 
quired the property with the restriction or qualification, expressed in the 
statutes, that in  the use of the water for the purposes specified i t  should 
not interfere with other riparian owners. 

4. Words and Phrases-Persons-Corporations-Interpretation of Statutes. 
The use of the word "person" in  the plaintiff's charter, that  in  the exer- 

cise of the rights and privileges conferred i t  shall not "prevent any person 
owning lands on Roanoke River from operating or erecting any mill," etc., 
is held to include corporations. 
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5. Water and Watercourses-Riparian Owners-Vested Rights-Due Process 
--Constitutional Law. 

When riparian rights in a river have become vested, the owner of the 
lands holds them subject to the rights of the public, as, for instance, the 
right of navigation, and can only be deprived of them by due process of 
law and upon compensation being paid him. 

PETITION to rehear. The facts are sufficiently stated in the (394) 
opinion of the Court by MR. JUSTICE WALKER. 

W .  E. Daniel and Claude Kitchin for plaintiff. 
E. L. Travis, George Green, J .  H. Pou, Rutledge & Hagood, Mordecai 

& Gadsden, and J .  C. Spooner for defendant. 

WALKER, J. This is a petition to rehear the above-entitled case, which 
was decided at Spring Term, 1910, and is reported in 1-52 N. C., 473. 

A careful consideration of the briefs and arguments of counsel upon 
the rehearing have not disclosed any matter or authority that was over- 
looked by us at the former hearing. The case was then presented ably 
and learnedly by counsel, with a full citation of the authorities, and 
while it has been again argued with still more elaboration, nothing has 
been brought forward which induces us to change the opinion of the 
case we then held or the conclusion we reached. 

As to the arbitration of the controversy between George P. Phillips 
and the Roanoke Navigation and Water Power Company, and the 
award of Judge Armfield and Mr. Lanier, who were the arbitrators, we 
are still of the opinion that the submission to arbitration did not embrace 
the matters involved in this suit. The various controversies pending 
between Phillips and the Navigation Company, and recited in the 
preamble of the submission, are not set forth with sufficient particularity 
to enable us to determine their exact nature and extent, but it sufficiently 
appears that the question to be decided by the arbitrators was whether 
the Navigation Company could enlarge the canal on its own land, and 
enjoy the use of the water of the Roanoke River, as it was accustomed 
to do at and before that time, without the consent of Phillips, and the 
arbitrators answered both questions affirmatively. A careful reading 
of the submission and award will show conclusively that the question 
now raised as to the right of the defendant, as successor to the Naviga- 
tion Company, to dam up Little River by extending the present 
obstruction from bank to bank, so as to deprive lower proprietors (395) 
altogether of the use of its waters, was not involved in that sub- 
mission and award. The Navigation Company was making no such 
claim as against Phillips, and it is clear that the arbitrators, both among 
the most eminent lawyers of the State, did not understand that they had 
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been asked to decide any such question. But if they did so think, i t  is 
sufficient to say that the award does not disclose any attempt by them to 
render any such decision. So far  as the use of the waters of Roanoke 
River was involved in the arbitration, the only question was whether the 
Navigation Company could exercise the rights and privileges with 
respect to the waters of the river which were conferred by its charter, 
without the consent of Phillips, and the arbitrators, in making their 
award upon this part of the submission, use the language of the charter 
(Acts of 1885, chap. 57) i11 defining the rights of the Navigation Com. 
pany in the river, without any reference to a larger and more compre- 
hensive use thereafter, without any suggestion in regard to it. I t  m a y .  
be added to what we formerly said upon this subject, and to what we 
have already stated herein, that even if the arbitrators had made any 
such ruling, it could bind and conclude the plaintiff only to the extent of 
its ownership of the land it acquired by purchase from Phillips, and not 
the other land below the Phillips tract, which will be injuriously affected 
by damming the river. Foster v. Parham, 74 N. C., 92; Kissam v .  
Gaylord, 46 N. C., 294; 16 Cyc., 695. 

The agreement of 5 May, 1897, which may, not inappropriately, be 
called a modus vivendi, cannot be allowed to prejudice the rights of the 
plaintiff, so far  as the matters now in controversy are concerned. I t  was 
manifestly not intended to have any such effect. The parties carefully 
guarded their rights against any such inference from their arrangement, 
which was made to provide temporary relief for the parties, pending a 
final adjustment or settlement of their controversies. This will appear 
from the language of the agreement. Defendant expressly stipulated 
that the license or permission therein granted by plaintiff should not be 
construed as a waiver or a concession to the Roanoke Navigation and 

Water Power Company "of any of its rights, franchises, and 
(396) privileges to have the waters of Roanoke River flow by and 

through and upon its property to the extent i t  is entitled to use 
and enjoy said waters for any purposes for which i t  has the right to 
apply the same." And the plaintiff agreed that the license or permission 
therein granted the defendant should not be construed "as a waiver of 
or concession to the Roanoke Rapids Power Company of any of its 
rights, franchises, and privileges to draw the waters of Roanoke River 
into its canal to the extent and for the purpose i t  was entitled so to do.'' 
I t  would not be right, and of course not just, to permit defendant to 
construe or use that agreement in a way contrary to its own express 
stipulation. The correspondence of the parties shows that plaintiff was 
all the time denying the right of defendant to use more of the water of 
the river than was necessary for the purpose of navigation, and warning 
defendant that it would assert its right to damages for any greater 
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diversion of water from the river into the canal. I n  that correspondence, 
a t  or about the time the said agreement was made, the following letters 
passed between the parties. Defendant wrote to plaintiff: "It is only 
necessary to refer to two statements contained in your communication: 
first, the claim that your company, 'under and by virtue of its charter 
owns the right to the exclusive use of so much of the waters of the 
Roanoke River as it may need for navigation, manufacturing, or other 
purposes, now or at  any future time,' and, secondly, that 'it objects to 
any use on your part (meaning the undersigned company) of the waters 
of the said river, or the construction of any dam or other works that will 
in any manner injure, impair, or interfere with its property, rights, 
franchises, or privileges.' " Plaintiff replied : "We do not propose, in 
the construction and maintenance of our works, to interfere with or 
encroach upon your company's property, rights, franchises, and privi- 
leges 'in any unreasonable manner, to the substantial injury' of your 
corporation. We deny that you have any right, exclusive or otherwise, 
now or at  any future time, to use the waters of Roanoke River for pur- 
poses other than navigation. The sole purpose of the incorporation of 
the Roanoke Navigation Company was to remove the obstruction in 
Roanoke River, from Halifax westward, so as to afford a safe 
and uninterrupted passage for boats carrying freight and adapted (397) 
to the limited capacity of the stream. The quantity of water appro- 
priated and drawn through the canals of that company at the time when 
the river was the only channel of commerce and in  public demand and 
favor did not perceptibly affect the flow down the natural channels of 
the stream. The surplus water which continued to flow down these natu- 
ral channels belongs to the owners of the water rights on the margin of 
the stream below." I t  then notifies the defendant that i t  will defend its 
rights as a lower riparian proprietor against any encroachment of the 
defendant by a greater diversion of the waters of Roanoke River than i t  
is authorized, under the law, to create by obstructions in the river. Then 
followed the agreement which we have before mentioned, by which 
active controversy was suspended and all rights of the parties reserved. 
I t  is useless to pursue this subject any further. 

This brings us to a construction of the judgment in Bass v. Naviga- 
t ion Co., 111 N. C., 439, which, the defendant contends, brings into play 
the rule of stare decisis as to the issues involved in  the present suit, so 
f a r  as the same questions were decided in  that case as are raised in  this 
one. We have reexamined that case with the greatest care, and are 
unable to see that the issues in  the two cases are at  all identical. The 
fifth headnote states with sufficient accuracy the points decided in  the 
Bass case. I t  is as follows : 
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"The Roanoke Navigation Company, having acquired the right of 
way through the plainitff's land, permitted her, by par01 license, to erect, 
in 1852, a private bridge over the canal, which she has continuously 
used eyer since, until it mas removed by the defendant, the purchaser 
and successor of the said company, i11 1890, when engaged in improving 
the property: Held, (1) that such possession did not raise a presump- 
tion of a grant of the easement to maintain the bridge; (2) that the 
right to the fee in the condemned land did not revert to the original 
owner, or those clainiing under him, upon the dissolution of the original 
corppration; ( 3 )  that the license could be revoked, and, being revoked, 
the defendant had a right to remove it without paying conipensation to 
the owner." 

Justice Avery in that case says distinctly that the only reason- 
(398) able interpretation of the charter of the defendant (Acts of 1885, 

chap. 57, sec. 5) is "consistent with the general purpose to permit 
the use of the wzter of the canal for mills, in subordination to the main 
object of using it as an artery of commerce." The company was re- 
quired, if convenient and possible to do so, to make the "canal answer 
both the purposes of navigation and waterworks." H e  does.not state 
that "the new company is now contending for the privilege of using the 
water itself and farming it out for the purpose of manufacturing," but 
he does not pass upon that contention, as i t  was not one of the questions 
in the case, and, besides, it will be noted that what he says in respect to 
this claim does not extend so far as to embrace the right to the exclusive 
use of the entire flow of the Roanoke River. He refers only to the asser- 
tion of a right to .use the canal in its then state or condition, with the 
wing dam extending only partly across the river for the said purposes. 

The leading question in the case is whether the defendant, as succes- 
sor of the Roanoke Navigation Company, can appropriate all of the 
waters of Little River to its own use by extending its dam to the other 
bank and thereby depriving the plaintiff, a lower riparian proprietor, 
of all use of the stream, which, as i t  alleges, will result in the destruction 
of its property. We held before that it could not be done, and we are 
still of the same opinion. I n  order to show that the defendant has no 
such right, we may well confine ourselves to a consideration of the Laws 
of 1885, chap. 57, and the Private Acts of 1891, chap. 2, being the 
amended charters of the two companies, without entering upon a dis- 
cussion of the plaintiff's rights as a lower riparian owner, in order to 
demonstrate that it has no such rights which the general law recognizes 
and will protect against invasion or impairment by the defendant. 

I n  our former opinion we stated that the right of the defendant to use 
the waters of the canal under the Acts of 1817 and 1885 was incidental 
to the public navigation of the river. I n  other words, that the defend- 
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ant and its predecessor are authorized by those acts to use for the said 
purpose only the surplus water of the canal that would otherwise run to 
waste. We think now that this view is sustained by an important 
decision upon the subject which was rendered in Kankanna Co. (399) 
v. Canal Co., 142 U. S., 254. As the case bears so directly upon 
the question now under discussion, we may be permitted to extract 
copiously from it : 

"It is probably true that it is beyond the competency of the State to 
appropriate to itself the property of individuals for the sole purpose of 
creating a. water power to be leased for manufacturing purposes. This 
would be a case of taking the property of one man for the benefit of 
another, which is not a constitutional exercise of the right of eminent 
domain. But if, in the erection of a public dani for a recognized public 
purpose, there is necessarily produced a surplus of water, which may 
properly be used for manufacturing purposes, there is no sound reason 
why the State may not retain to itself the power'of controlling or dis- 
posing of such water as an incident of its right to make such improve- 
ment." 

Again, at  page 274, the Court says: ('In Little Miami Elevator Go. 
v. Cincinnati, 30 Ohio St., 629, 643, the right to lease surplus water for 
private use was recognized as an incident to the public use of a canal for 
the purpose of navigation, but it was held that such use was a subordi- 
nate one, and that the right to the same might be terminated ~vhenewr 
the State, in the exercise of its discretion, abandoned or relinquished the 
public use. I t  was doubted whether the State could, after abandoning 
the canal as a public improvement, still reserve to itself the ~ i g h t  to keep 
up a water power solely for private use and as a source of revenue. Ey  
so doing, says the Court, 'the water power would cease to be an incide~!t 
to the public use, and the State would be engaged in the private e n t w  
prise of keeping up and renting water power after it ceased to act as a 
government in keeping up the public use.' The same ruling was made by 
this Court in Pox v .  Cincinnati, 104 U .  S., 783. See, also, Hubbard v. 
Toledo, 21 Ohio St., 379." The Court also relies on Xpaulding v. Lowell, 
23 Pick., 71; French v. Inhabitants of Quincy, 3 Allen, 9 ;  Attorney- 
General v. Eaz~Claire, 37 Wis., 400 (8.  c., 40 .Wis., 533)) and then pro- 
ceeds to say: 

((The true distinction seems to be between cases where the (400) 
% ,  

dam is erected for the express or apparent purpose of obtaining 
a water power to lease to prirate individuals, or where in building 
a dam for a public improvement a wholly unnecessary excess of water 
is created, and cases where the surplus is a mere incident to the public 
improvement and a reasonable .provision for securing an adequate 
supply of water at  all times for such improvement. No claim is made in 
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this case that the water power was created for the purpose of selling or 
leasing it, or that the dam mas erected to a greater height than was 
reasonably necessary to create a depth of water sufficient for the pur- 
poses of navigation at  all seasons of the year. So long as the dam was 
erected for the bona ficle purpose of furnishing an adequate supply of 
water for the canal, and was not a colorable device for creating a water 
pourer, the agents of the State are entitled to great latitude of discretion 
in regard to the height of the dam and the head of water to be created; 
and while the surplus in this case may be unnecessarily large, there does 
not seem to have been any bad faith or abuse of discretion op the part 
of those charged with the-construction of thelmprovement.   he courts 
should not scan too jealously their conduct in this connection if there be 
no reason to doubt that they were animated solely by a desire to promote 
the public interests, nor can they undertake to measure with nicety the 
exact amount of water required for the purpose of the public improve- 
ment. Under the cirEunistances of this case think it within the power 
of the State to retain within its immediate control such surplus as might 
incidentally be created by the erection of the dam. So far, however, as 
land was actually taken for the purpose of this improuement, either for 
the dam itself or th'e embankments, or the overflow, or so far as water 
was diverted from its natural course, or from the uses to which the 
riparian owner would otherwise have been entitled to devote it, such 
owner is undoubtedly entitled to compensation." 

Many authorities .could be cited to sustain the views thus expressed, 
but we need not dwell longer upon this feature of the case. 

(401) The defendant purchased the property rights and franchise of 
the Roanoke Navigation Company at a judicial sale under a 

decree in a snit authorized by Laws 1875, and by Private Lams 1885, 
ch. 51, the Legislature ratified what had been done, and vested in 
the purchaser as a corporation "the franchise, rights, privileges, works, 
and property of the Roanoke Navigation Company, as acquired by the 
sale, including the right to use the water of the Roanoke River to be 
drawn through the canal for navigation, manufacturing, and other pur- 
poses, and the right to o m ,  use, and enjoy the water power of the 
Roanoke River Narigation Companj," with this restriction, set forth 
in the sixth section of the act: 

"That this act shall not materially interfere with the legal or vested 
rights of any person owning or operating mills in Northampton County, 
or prevent any person owning land on Roanoke River from operating 
or erecting any mill or other structure to be operated by water power, 
and using the water of said river for operating said mill or other struc- 
ture: Providd,  in so doing he shall not interfere with the legal or 
vested rights of any other person or corporation in any unreasonable 
manner." 324 
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By chapter 2, Private Laws 1891, the incorporation of the plaintiff 
was validated, and certain rights, franchises, and privileges conferred 
upon it, and, among others, the right to erect mills and factories on the 
lands which are situated on the Roanoke River, below those of the 
defendant, and to use the water of the river for the purpose of operating 
the same, with this proviso : "That in the construction and maintenance 
of said dams, canals, and waste-ways and in the development and use 
of said water power, neither the rights or property of persons owning 
lands on the Roanoke River, nor the rights, franchises, privileges, or 
property of any other corporation, shall be interefered with or en- 
croached upon in  any unreasonable manner to the substantial injury of 
any other person or corporation." We think it is evident from these 
provisions that this right to use the water of the river for manufactur- 
ing purposes was conferred upon both corporations, with the restric- 
tion or qualification that in the use and enjoyment of those 
rights they should not unreasonably interfere with each other. (402) 
Why should the Legislature give to the plaintiff the right to 
build mills and factories on its lands and to operate the same with 
power drawn from the river if i t  had already conferred upon the defend- 
ant rights and franchises in conflict with this grant and utterly de- 
structive of i t ?  I t  was clearly intended that both companies should 
use and enjoy this right to use the water of the river without unreason- 
able interference with each other. The very words of the proviso to the 
defendant's charter are that i t  shall not, in the exercise of its rights and 
privileges, "prevent any person owning land on Roanoke River from 
operating or erecting any mill or other structure to be operated by 
water power and using the water of said river for operating said mill 
or other structure." I t  further provided that any such lower proprietor 
in the use of this river and its water power should not interfere un- 
reasonably with any other person or corporation. We do not think that 
the word ('person" as used in the two charters should have the restricted 
meaning which defendant's counsel insist upon. The context shows that 
i t  was intended to embrace corporations, and the law requires us to give 
i t  that meaning unless the statute clearly forbids it. Revisal, see. 2831 
(6).  The legislative policy was a wise and just one. I t  permitted the 
defendant to use the waters of the river for manufacturing purposes in 
a reasonable manner, that is, so as llot to interfere with a like reason- 
able use by lower proprietors on the stream. The Legislature did not 
intend to confer a monopoly, in the use of the river, upon the defendant. 
The language of the two statutes forbids that any such construction 
should be placed upon this provision and any such exclusive and extra- 
ordinary right conceded to the defendant. 
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POWER Co. 9. NAVIGATION CO. 

The plaintiff has exercised its rights and privileges with respect to 
the river in strict accordance with the terms of the statute by returning 
the water diverted therefrom to the original channel before it reaches 
the land of any lower proprietor, and no one has complained of such 
use. The defendant may, perhaps, pursue a similar course, and get 
the-full benefit of all the water it needs for its purposes. 

There is no questiol? of condemnation before us. 
(403) I t  is admitted that any extension of defendant's dam will 

materially impair the plaintiff's works by withdrawing water from 
the rirer which is necessary to the successful operation thereof. 

The following admission also appears in the case: 
"811 the water drawn into defendant's canal is to de~elop power for 

manufacturing purposes, and is used solely for those purposes; that said 
canal, by reason of the works of the defendant, is so disconnected from 
the river that boats cannot pass from one to the other, and that defend- 
ant has no purpose of opening up or using said canal for navigation 
purposes, unless there should arise some public requirement therefor." 

Upon the facts thus admitted there has been a clear violation of the 
plaintiff's rights which were acquired by the Acts of 1885 and 1891. 
No one can safely venture to say that such a use of the river as is con- 
templated by the defendant is a reasonable one within the manifest 
meaning of those statutes. We need not consider what the plaintiff's 
rights are apart from the legislative grant. 

We have assumed, for the sake of discussion, that the Legislature had 
the power to confer upon the parties the rights, franchises, and privileges, 
with respect to the waters of Roanoke River, which are named in the 
acts of 1885 and 1891, and if so, each party must accept and enjoy them 
subject to the conditions and restrictions annexed thereto. 

Having passed upon their respective rights under those statutes, it 
is unnecessary to decide whether the plaintiff has certain riparian 
rights, as the owner of land bounded by the river, which are property 
and valuable as such, and which cannot be arbitrarily or capriciously 
destroyed or impaired. Such rights, when once vested, though they 
must be enjoyed in proper subjection to the rights of the public, as, 
for instance, the right of navigation, it is said that the owner can only 
be deprived of them in accordance with established law, and if necessary 
that they be taken for the public good, upon due compensation. Yates 
v. Xilwaukee, 77 U. S., 497. Nor is it material to inquire whether 

the river is navigable, or unnavigable, as any right the defend- 
(404) ant has as an upper riparian proprietor and any acquired by 

the statutes to which we have referred must be exercised with 
due regard to the rights of the plaintiff in the stream and subject to a 
reasonable use by i t  of the waters thereof for the purpose of generating 
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power to operate its mills or factories. The plaintiff is not interfering 
with any lawful right to the water of this defendant or with the rights 
of any lower proprietor. It concedes the right of the defendant to use SO 

much of the water as was required by its predecessor and as i t  was ap- 
propriating at  the time it extended its dam, but i t  denies that it can 
divert more than that quantity into its canal and unreasonably inter- 
fere with the plaintiff in  the use and enjoyment of its property, and it 
is argued that if defendant can thus encroach upon the plaintiff's water 
rights and privileges, it can stretch its dam across the entire river and 
deprive the plaintiff of all use of the water. 

I t  having been admitted that the extension of defendant's dam beyond 
what is known in the case as the "wing dam" has and will seriously in- 
jure the plaintiff's work lower down the stream, by preventing the 
natural flow of the water thereto, we held before, and now decide, that 
an injunction should issue as indicated in our former opinion. 

We see no reason, after a protracted and careful consideration of the 
case, for reversing or modifying the original judgment. 

Petition disnzissed. 

A. I. ANDERSON v. EMLUS MEADOWS AND ED. BYRD. 

(Filed 28 May, 1912.) 

1. Instructions, Confusing-Appeal and Error. 
When the instructions of the court to the jury are erroneous in part, 

and so blended with those that are proper that the Court cannot tell how 
the jury was influenced by them in rendering their verdict against the 
appellant, a new trial will be awarded. 

2. State's Lands-Cherokee Indian Treaties-Entry-Vacant Lands-Inter- 
pretation of Statutes. 

The lands acquired by the State by the treaties with the Cherokee 
Indians in 1817 and 1819 were made subject to entry by the act of 1852 
only when vacant, or not previously sold under the Cherokee land statutes; 
and hence an entry made of lands required by the act of 1819, chap. 997, 
to be sold is invalid, and a subsequent puichaser of the same lands under 
the provisions of the act acquires the title. 

3. Same-Instmctions. 
The lands in dispute in this action were a part of the Cherokee Indian 

lands acquired by the State under the treaties of 1817 and 1819. The de- 
fendant deraigned his title through one who purchased them in 1820, 
under the act of 1819, and obtained his grant in'1864. The plaintiff 
claimed under a grant made in 1862 on an entry made in 1859: Held, an 
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instruction which made the controversy to rest upon the question of the 
seniority of the grants was erroneous, the land not being vacant and sub- 
ject to entry at the time of the entry made by the plaintiff. 

4. State's Lands-Cherokee Indian Treaties-Vendor and Vendee-Interpre- 
tation of Statutes. 

One who acquired a part of the Cherokee Indian lands under the act 
of 1819 did so by purchase, establishing the relationship of vendor and 
vendee between the State and himself. 

5. State's Lands-Void Entry-Collateral Attack. 
An entry upon the State's lands which are not vacant at the time is 

void, and may be attacked collaterally. 

6. State's Lands-Entry-Limitation of Actions. 
It appearing in this case that a part of the Cherokee Indian lands, 

the subject of the controversy, had been sold under the act of 1819, prior 
to the time of entry and grant under which the plaintiff claimed, it is 
Held, that the plaintiff's right is not barred by the statute of limitation 
pleaded. 

(405) APPEAL by defendants from W e b b ,  J., at the Fall  Term, 1911, 
of MACON. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE WALKER. 

Robertson & Benbow for pla,intiff.. 
Johns ton  & H o r n  for defendants .  

WALKER, J. This is an action for the recovery of land. Plaintiff 
claimed title under a grant (No. 2596) issued to Jacob Shope in 1862, 

upon an entry made by him in 1859, and the will of Jacob Shope 
(406) ,devising the land to her. Defendants claimed under a purchase 

made by Clark Byrd from the State, under the act of 1819, 
providing for the sale of the lands acquired by treaties with the Cherokee 
Indians of 1817 and 1819. They connected themselves with Byrd by 
rnesne conveyances. A grant was issued by the State to Clark Byrd, as 
purchaser, in 1864, and recites the fact that the tract is a part of the 
land acquired by treaty from the Cherokee Indians and sold under 
the provisions of the act of the General Assembly to Clark Byrd, who 
had paid the purchase money. The grant of Jacob Shope recites the 
fact that the tract therein described is a part of the land acquired by 
treaty from the Cherokee Indians and sold under the act of General 
Assembly aforesaid, but i t  does not state that i t  was bought by Jacob 
Shope, but that he entered it. Both grants were duty registered, and it was 
admitted that they. covered the land in dispute. I t  was also admitted that 
the land described in the grant to Clark Byrd, No. 2934, was Section No. 
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11, District No. 17, in Macon County, acquired by treaty from the 
Cherokee Indians, surveyed by the State in 1820 and bought a t  a sale 
made by the commission& for the State, by Clark Byrd, to whom the 
said grant issued in accordance with the statute concerning the sale of 
Cherokee lands. And the grant which was issued to Jacob Shope in 
1859 upon his entry was for the same land as that described in  the 
grant issued to Clark Byrd. 

The court charged the jury that if they found as a fact that the 
plaintiff, Mrs. Anderson, is the same person to whom the land was de- 
vised by Jacob Shope, the plaintiff would be entitled to recover the 
locus in  quo, as the grant to Jacob Shope was issued more than two 
years before the grant was issued to Clark Byrd, under whom the de- 
fendants claim. The court, therefore, made the plaintiff's right to re- 
cover depend solely upon the seniority of the grant to her father, who 
devised it to her. All of the charge is not set out, but whatever else the 
judge may have said to the jury, and however correct it may have been, 
if there was error in the instruction as to the grants, there must be a 
new trial, as the instructions were so blended that we cannot tell which 
one influenced. the jury to give their verdict for the plaintiff. 
Tillett v. R. R., 115 N. C., 663; Edwards a. R. R., 129 N. C., 80. (407) 
The instruction as to the grants was erroneous. I t  appeared 
upon the face of both that the land which plaintiff's father had entered, 
and upon which his grant was issued, was not the subject of entry, as 
the act of 1852 only authorized entry of those Cherokee lands which were 
then vacant, and lands which had been sold by the State no longer be- 
longed to it, and were not, therefore, vacant and subject to entry. By 
his purchase a t  the sale which was made pursuaat to the statute, the 
grantee, Clark Byrd, acquired, not a mere option, such as an enterer 
under the general law would get by his entry, but the right or interest 
of a purchaser, the relation being that of vendor and vendee. The act 
of 1852, under which Jacob Shope made his entry, permitted an entry 
only of those lands when vacant or which had not been previously sold 
under the Cherokee land statutes. Prasier v. Gibson, 140 N. C., 275; 
Laws of 1852, chap. 119; Code, chap. 11. As i t  appears that the land 
in dispute had already been sold, i t  was not the subject of entry, and any 
grant issuing upon such an entry is void. The case cannot be dis- 
tinguished from Harshaw v. Taylor, 48 N. c., 513. I n  that case the 
facts were that plaintiff made an entry of the locus in  quo in 1852. The 
defendant purchased the same from the Indian land commissioners, 
under Laws 1836-7, i t  being Cherokee land. 

Referring to the right to attack a grant collaterally, and stating that 
it depends upon whether the jurisdiction of the officer to issue i t  is 
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general or special, Judge Pearson said : "Upon these two distinctions 
our case is easily disposed of. The act of 1852 confers a general au- 
thority. I t  extends to all unsold land at  a fixed price per acre. But it 
was properly admitted by the plaintiff's counsel that the grant to him 
could not be supported by the aid of that statute (act of 1852) ; (because) 
the statute only authorizes the entry and grant of vacant and unsold 
land, whereas the land in controversy had been previously surveyed and 
sold according to the provisions of the statutes in reference to land 
lying in the county of Cherokee." Speaking to a like question, Justice 
Connor said in Janney v. Blackwell, 138 N. G., 437: "The statutes in 

force in this State for more than a century have permitted 'all 
(408) vacant and unappropriated lands belonging to the State,' with cer- 

tain well-defined exceptions, to be entered and grants taken there- , 

for. Code, sec. 2751. 'To be subject to entry under the statute, lands 
must be such as belong to the State and such as are vacant and unap- 
propriated.' Hall v. I3ollifieZd, 76 N .  C., 476; S .  v. Bevers, 86 N.  C., 
588. By making the entry as prescribed by law, the enterer does not 
acquire any title to the land, but only a 'pregmption right,' or, as i t  is 
sometimes called, an 'inchoate equity' or right to 'call for a grant upon 
compliance wit1 the statute. The grant, when issued, relates to the entry 
and vests the title in the grantee. The land when granted is no longer 
subject to entry as 'vacant and unappropriated lands.' Peatherstone 
v. Jlilbs, 15 N. C., 596; Hoover v .  Thomas, 61 N.  C., 184; S .  v. Bevers, 
supra; Newton v. Brown, 134 N. C., 439. I t  follows, therefore, that if 
one lay an entry upon and procure a grant for land covered by a grant, 
he acquires no title thereto, for the reason that the State has by the 
senior grant parted with its title. Stanmire v. Powell, 35 N. C., 312. 
I f  the land be open to entry, and a grant be issued therefor, such grant 
may not be attacked collaterally for fraud, irregularity, or other cause. 
This can be done only by the State or by pursuing the provisions of 
section 2786 of The Code. But if the land be not subject to entry, the 
grant is void, and may be attacked collaterally." 

We think, therefore, that the instruction of the court mas erroneous. 
There were questions discussed as to the statute of limitations, with 

special reference to the bearing of Ritchie v. Fowler, 132 N. C., 788; 
Prasier v. Gibson, supra, upon the case; but the facts of those cases and 
this one are not alike. I n  the two former cases there was a conflict 
between entries made under the act of 1852 and subsequent modifying . 
statutes, while in this case the land had been sold under the act of 
1819 and subsequent enabling statutes, and was, therefore, not the 
subject of entry under the other acts mentioned. Whether Clark Byrd 
complied with the statute is a question not presented. H e  paid the 
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purchase money, though i t  does not  appear  when it was paid, (409) 
if t h a t  be material.  Kimsey v. Nunday ,  112 N. C., a t  p. 830, 
citing Gilchl.ist v. Middleton, 108 N.  C., 705. 

With the  fac t s  now before us, we a r e  of t h e  opinion t h a t  there was 
e r ror  i n  t h e  instruct ion given to t h e  jury. 

N e w  trial.  

Cit,ed: Snzathers v. Hotel Co., Ib. 349;  s. c., 162 N.  C., 402;  
Tilghrnan v. R. R., 167 N. C., 173. 

G. R. WESTFELT v. W. S. ADAMS. 

(Filed 2 8  May, 1912.)  

1. Interpretation of Statutes-Construed Together. 
Statutes relating to the same subject-matter should be interpreted to 

harmonize with each other when it  can reasonably be done. 

2. Cherokee Indian Lands-Entry-Interpretation of Statutes. 
Lands acquired by treaty with the Cherokee Indians in 1817 and 1819, 

and not already surveyed,.were made subject to entry by Public Laws 
1835, chap. 6 ;  and the act of 1836-37, amending the act of 1835, refers to 
the Cherokee lands which had been reserved or allotted to "any Indian 
or Indians" under the treaties of 1817 and 1819 and afterwards bought by 
the State, and not to the lands then acquired under the treaties, providing, 
as to the lands reserved or allotted to "any Indian or Indians," that they 
be sold in the manner pointed out by the statute, and prohibiting entry 
as to them. 

8. Same-Grants-Amendatory Acts-Repeal. 
The acts of 1836-37, requiring that the Cherokee Indian reservations be 

surveyed and sold, were passed several days before the Revised Statutes 
which incorporated the acts of 1835-36, permitting entry upon the Chero- 
kee Indian lands acquired by the State under treaty with the Indians, and 
by the express terms of the Revised Statutes the acts of 1835-36 did not 
take effect until after the ratification of the act of 1836-37: Held, 
the act of 1836-37 is not in conflict with the act of 1835-36; but, if other- 
wise, i t  was repealed by the Revised Statutes. 

4. Cherokee Indian Lands-Treaties-Vacant Lands-Evidence-Location. 
I n  order to ascertain whether there were any lands acquired by the 

State by treaty with the Cherokee Indians in 1817-1818 lying west of the 
Meigs and Freeman line and situated in Macon County, which were vacant 
and subject to entry, the Court will consider the act of 1852, chap. 70,  
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validating entries of a certain entry-taker in  Nacon County made after 
the expiration of his term of office; acts of 1852 authorizing entries of 
lands in  said county, and others of like nature. 

5. Same-Burden of Proof-Presumptions. 
The defendant having introduced his grants for lands lying in Macon 

County west of the Meigs and Freeman line, which were issued 10 Novem- 
ber, 1854, upon entries made 15 February, 1850; Held,  in  the absence of 
proof to the contrary, i t  will be assumed that the lands entered were a 
part of those acquired by the State from the Cherokee Indians in 1817 
and 1819, which were open to entry a t  that  time, if there were no other 
land in that  county then subject to entry. 

6. State's Lands-Grants-Presumptioas-Vacant Lands-Evidence-Collat- 
era1 Attack. 

While it  is true that a State's grant of land cannot be attacked collater- 
ally for fraud or irregularity and there is a presumption that  it  is valid 
and that  all requisite preliminary steps have been taken, the officer must 
have had power or jurisdiction to issue the grant, and it  may be shown 
collaterally that the lands described in the entries and grants were not 
subject to entry. 

7. State's Lands-Grants-Location-Evidence-Entries. 
I t  is competent for the jury to consider the boundaries contained in 

a n  entry of land a s  evidence on a disputed location of the land claimed 
under the grant issued upon the entry, where the location of the land is 
not positively and clearly shown by the survey and the grant, though 
in a certain sense the entry is not a part of the documentary title, and the 
survey and description in the grant controls i f  sufficiently definite for lo- 
cation upon its face. 

8. State's Lands-Grants -Entries -Location - Evidence - Instructions-- 
Court Opinion on Evidence. 

I n  this action, involving title to lands in dispute claimed by defendants 
under certain grants from the State, i t  was error for the trial judge to 
direct an affirmative answer to a n  issue when by so doing he withdraws 
from the consideration of the jury descriptions in  the defendant's entries, 
and par01 evidence tending to show that the lands claimed did not include 
the locus in quo. 

9. Issues-Misleading-Pleadings. 
Issues should be framed from the pleadings, and those in this case are  

not commended. 

(411) APPEAL from Ju~t i ce ,  J., at September Term, 1910, of Hay- 
WOOD. 

This action was brought by the plaintiffs to recover the possession, 
and damages for the detention, of a tract of land in the county of Swain. 
on the waters of the Tennessee River, known as Section No. 2325, con- 
taining 640 acres, and described as follows: "Beginning at a chestnut 
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on the west side of the Jenkins Trail leading to the Smoky Mountains, 
and runs thence east four hundred and ninety (490) poles to a stake; 
thence south two hundred and five (205) poles to a stake; thence west 
four hundred and ninety (490) poles to a white oak; thence north two 
hundred and five (205) poles to the beginning." There are allegations 
in the complaint that the plaintiii's are the owners in fee of the land 
and entitled to the possession, and that-the defendants are in possession 
of the same and unlawfully and wrongfully withhold the possession 
from the plaintiffs. These allegations are denied in the answer, and the 
defendants specially aver, as a defense and counterclaim, that they are 
seized in fee, as owners, of two tracts of land in  the county of Macon, 
bounded and described as follows : 

1. Beginning a t  a mountain oak on the Little Forked Ridge and runs 
south 45 west 100 poles to a stake; thence north 45 west 160 poles to n 
ktake; thence north 45 east 100 poles to a stake; thence south 45 east 
160 poles to the beginning, being State Grant No. 1545, igsued 10 
November, 1854. 

2. Beginning at a birch, and runs north 160 poles to a stake; thence 
west 100 poles to a stake; thence south 160 poles to a stake; thence east 
100 poles to the beginning, being State Grant No. 1546, issued 10 NO- 
vember, 1854. 

That said two tracts of land are located on the ridge lying between 
Sugar Fork Creek and Haw Gap Creek, commonly known as the Little 
Fork Ridge, and' so called, and are the lands whereon the defendants 
were conducting mining operations at the date of the commencement of 
this action. 

It is further alleged in the answer: "That the plaintiffs unlawfully 
and wrongfully claim an interest in said land, and to be the owners of 
the same, pretending that they are embraced within the boundaries of 
the tract of ltand described in the complaint herein, which said 
pretended claim the defendants say has no foundation in fact." (412) 
Judgment is prayed that the plaintiffs take nothing by their 
suit, and that the defendants go without day, and, further, that de- 
fendants are the owners of the said two tracts of land, and that da in-  

A 

tiffs and their privies in estate be enjoined perpetually from hereafter 
making any claim or asserting any title thereto. 

When the case was called for trial, plaintiffs tendered the following 
issues : 

1. Are the plaintiffs the owners of the lands described in the com- 
plaint and indicated on the official plat by lines H, P, 0, N, in'black? 

2. Are the defendants in wrongful possession of said lands? 
3. What damage, if any, are plaintiffs entitled to recover? 
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The court refused to adopt these issues and, instead thereof, submitted 
issues to which the jury responded, as follows: 

1. Are the plaintiffs the owners and entitled to the possession of the 
land described in  the complaint, without regard to its location, pro- 
~ i d e d  the defendant's Grants Nos. 1545 and 1546 are not located on 
i t ?  Answer: Yes. 

2. I s  the tract of land described in plaintiffs' complaint, Grant NO. 
2325, located as designated on the maps, beginning a t  the point marked 
H and to P, 0, N, in black letters on the maps? Answer: No. 

3. I s  the plaintiffs' tract, Grant KO. 2327, located as designated on 
the maps, beginning at the point marked H and to I, R, Q, in black 
letters on the maps ? Answer : No. 

4. Are the defendants the owners and entitled to the possession of the 
two tracts of land described in the answer, Grants Nos. 1545 and 1546. 
without regard to their location? Answer: Yes. 

5 .  I s  the tract, Grant No. 1545, located as designated on the maps, 
beginning at point marked Mountain Oak, W, and to X, Y, Z, in red 
letters on the maps? Answer: Yes. 

6. Is  the tract, Grant No. 1546, located as designated on the maps, 
beginning at  point marked birch, S, and to T, U, Q, in red letters on the 
maps? Answer : Yes. 

Plaintiffs excepted to the ruling of the court upon the issues. 
(413) There was much evidnce taken in the case and many exceptions 

noted to the rulings of the court, which we will consider in the 
order of their statement in the record. Judgment was entered on the 
verdict for the defendants, and the plaintiffs appealed. 

A. C. Avery, F. A. Sondley, T .  F .  Davidson, and J .  C. Martin fod 
plaintijjcs. 

J .  H.  Merrimon, Moore & Rollins, Aycock & Winston, and J .  J .  
Hooker for defendad 

WALKER, J. I t  is conceded that the land in controversy is a part of 
the land acquired by the State under treaty with the Cherokee Indians. 
The fact is recited in the grant, under which the plaintiffs claim, that 
the land herein described is "a part of the land lately acquired by treaty 
from the Cherokee Indians," and the defendants, in their brief, thus 
refer to the grants under which they claim: "It seems clear, therefore, 
that the lands embraced in grants numbered 1545 and 1546 were of 
'vacant and unsurveyed lands acquired by treaty of 1817 and 1819,' and 
made subject to entry from 1 May, 1836, by Public Laws 1835, chap. 6, 
page 7." The plaintiffs' grant was issued to E. H. Cunningham 
assignee, on 28 April, 1860, upon an entry made by Daniel L. Mc- 
Dowell, of 640 acres, which the grant recites was sold for $64, as Indian 
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land, under an act of the Legislature. The grants of the defendant, 
Nos. 1545 and 1546, and each for 100 acres, were issued on 10 Soveni- 
ber, 1854, upon entries made on 15 February, 1850. The grants so recite, 
and the entries, upon which they are based, were put in e~idence by the 
plaintiffs. There was no attack made by the defendants upon the title 
of the plaintiffs to the lands claimed by them, so far as the validity of 
the grant issued to their predecessor, E. H. Cunninghani, is concerned; 
but the defendants contended solely that the plaintiffs had failed to 
locate their grant and to show that it embraced any of the lands in dis- 
pute. There was a sharp and protracted contro~ersy between the parties 
as to the true location of the several grants introduced by them, the 
defendant denying that the plaintiff's Grant No. 2326, which was 
alleged by them to include the locus in quo; or Grant No. 2327, 
upon which plaintiffs relied to show the location of Grant KO. (414) 
8325, had been correctly located, and the plaintiffs denying that 
Grants 1545 and 1546 had been correctly located by the defendants. 

There was much testimony introduced by the parties to support their 
respective contentions, but we will not refer to any of it at  present, as 
we deem i t  proper to consider, in the beginning, the validity of the 
defendants' Grants 1545 and 1546, which are assailed by the plaintiffs, 
for if they are invalid, the question of location as to them will become 
immaterial, except in so far  as the evidence upon that question and the 
charge of the court with respect thereto may have been prejudicial to 
the plaintiffs in the location of their grants. 

The validity of the defendants' grants must depend upon the proper 
construction of the Cherokee laws. S s  said in the defendants' brief: 
"The Indian title, or right of occupation, was extinguished by the fol- 
lowing treaties made and concluded between the United States and the 
Cherokee Nation or tribe of Indians, to wit: The Treaty of Holstein 
of 2 July, 1791, 7 U. S. Stat., 39; The Treaty of Tellico of 2 October, 
1798, 7 U. S. Stat., 62; The Treaty of 8 July, 1817, 7 U. S. Stat., 156; 
The Treaty of 27 February, 1819, 7 U. S. Stat., 195; The Treaty of New 
Echota of 29 December, 1835, 7 U. S. Sbat., 478." 

At a very early period, the entry of lands within the Indian hunting 
grounds, or of any lands either ceded by the Indians or conquered from 
them, was forbidden by statute, and the bounds of such Indian lands 
were carefully delineated. Laws 1778, chap. 132; Laws 1783, chap. 
188, which will be found in Potter's Revisal, pp. 354 and 484. By the 
Laws 1809, chap. 774 (Potter, 1161), it was provided as follows: "The 
land lying west of the line run by Meigs and Freeman, within the 
bounds of this State, shall not be subject to be entered under the entry 
laws of this State; but the sanie, when the Indian title shall be extinct, 
shall remain and inure to the sole use and benefit of the State; any law 
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to the contrary notwithstanding. All entries made, or grants obtained, 
or which may hereafter be made or obtained, shall be null and void." 

The last act, as its preamble, and even the language we have 
(415) quoted, evidently show, was intended to apply to Indian lands 

only, and there may not have been any other land west of the 
Meigs and Freeman line. By the treaties of 1817 and 1819 the State 
acquired a large area of land from the Cherokee Indians, which by the 
act of 1819, chap. 10, was directed to be disposed of by sale, after being 
surveyed, except such as would not command a certain price, and those 
lands, which were called the '(residue," mere '(reserved" for future dis- 
posal by the Legislature, and the act prohibited the entry of lands so 
acquired. I n  1823 the State acquired by purchase from certain individ- 
uals of the Cherokee tribe of Indians the lands which, under the treaties 
of 1817 and 1819, had been allotted to them, and did not, of course, pass 
to the State by the treaties. 

The policy of the State from the beginning, in regard to the Indian 
lands acquired by treaty, had been, and continued to be until the year 
1835, that none of said lands should be subject to entry, but should be 
disposed of by sale only, as provided in the several acts of the Legislature 
relating thereto, which, however, differed in some particulars or details 
from each other, though substantially alike and enforcing the general 
purpose to withhold them from entry. But by the act of 1835, chap. 6, 
it was provided that the lands acquired by the treaties of 1817 and 1819, 
and which were "(vacant and unsurveyed," shouId be subject to entry as 
other lands in the State, and by act of 1836, chap. 7, the lands purchased 
from the Indians in 1823 were excepted from the operation of the act 
of 1835, or, to be more accurate, the latter act was declared not applica- 
ble to them, and the Legislature had made no provision for their disposal 
by sale or otherwise. They were simply owned by the State, but not 
subject to entry. 

So far  the legislation of the State relating to the Cherokee lands is 
comparatively easy of construction, and we may say that the legislative 
meaning is plain and unmistakable. 

I n  1835, by treaty with the Cherokees, the State acquired additional 
lands, and Laws 1836, chap. 9, provided for the survey and sale of 
such part of the lands, lately acquired by treaty with the Cherokee 

Indians, as would bring a certain price, and reserved the residue 
(416) for the future disposal of the Legislature, and prohibited entry 

of the same. This act provides further, in sections 20 and 21, as 
follows: '(It shall be the duty of the comniissioner to be appointed by 
virtue of this chapter to cause to be surveyed and offered for sale all the 
reservations remaining undisposed of in the county of Macon, under the 
same rules and regulations that are provided for the surveying and sell- 
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ing the lands lately acquired by treaty from the Cherokee Indians. And 
i t  shall be the duty of the said commissioners of sale to expose again to 
sale all the lands already surveyed and now remaining unsold in the 
county of Macon aforesaid." 

The act of 1835 was inserted in the Revised Statutes of 1837, as a 
part of section 1, chapter 42, on Entries and Grants, which rends as 
follows: "All vacant and unappropriated lands belonging to this State 
shall be subject to entry in the manner herein provided, except in the 
cases hereinafter mentioned. I t  shall not be lawful for any entry-taker 
to receive an entry for any lands lying to the westward of the line run by 
Meigs and Freeman in 1802, as the then boundary line between this 
State and the, Cherokee Nation, except the vacant and unsurveyed lands 
that have been acquired by treaty from the Cherokee Indians in 1817 
and 1819." 

The act of 1835 was amended by Laws 1836-7, chap. 7, which pro- 
vided that it should not apply to the land reserved or allotted to the 
Indians in the treaties of 1817 and 1819, which, therefore, were not sub- 
ject to entry, and the amending act of 1836-7 was inserted in the Revised 
Statutes as section 36 of .chapter 42, which is as follows: "Nothing in 
this act contained shall be so construed as to authorize or allow the entry 
of any portion of the Cherokee lands which were reserved or allotted to 

- any Indian or Indians under the Cherokee treaties, which the State has 
since acquired by purchase; and the Secretary of State is hereby directed 
to issue no grant for any portion of the lands of the latter description 
until the General Assembly shall otherwise order and direct." 

The "Act concerning the Revised Statutes'' provided that 
certain enumerated acts therein contained, including the chap- (417) 
ter or act on Entries and Grants, but not including the act of 
1836-7, relating to the survey and sale of Indian lands, should take 
effect on 1 January, 1838. I t  also provided that the acts of a public 
nature passed by the Legislature in 1836-7, with one exception, should 
be published in the first volume of the Revised Statutes with the acts 
enumerated therein, and to which we have referred, and other acts were 
required to be published in the second volume. The chapter concerning 
Entries and Grants was published in the first volume of the Revised 
Statutes, and the act of 1836-7, relating to the survey and sale of Indian 
lands, in the second volume, under the title, "Cherokee Lands," with 
other laws upon that subject. The act of 1836-7, amending the act of 
1835, so as  to exclude the lands purchased from the Indians from its 
operation and prohibiting the entry of them, was ratified 10 January, 
1837; the other act of 1836-7 on 20 January, 1837, and the Revised 
Statutes on 23 January, 1837. This gives, as briefly as we can state it, 
the legislative history of these several statutes. 
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The plaintiffs contend that the act of 1835, authorizing the entry of 
the vacant and unsurveyed Indian lands, was repealed by the act of 
1837, passed 20 January, because by the twentieth section of the latter 
act the commissioners are required to survey and sell all the Indian 
reservations in  Macon County undisposed of at  that time, while the 
defendants contend that the act of 20 January, 1837, see. 20, refers to 
the land known as the Indian reservation, which had been acquired by 
contract or purchase i11 1823 (Laws 1823, chap. 9) ,  which contract was 
ratified by Laws 1824, chap. 11, see. 2 (Revised Statutes, pages 196 and 
198), and they rely upon subsequent statutes recognizing the fact that 
there were lands in the county of Macon which were subject to entry 
under the general law, viz.: Laws 1852, chap. 70, recites that William 
Tatham, former entry-taker of Macon County, had received entries, in 
1850 and 1851, after the expiration of his term of office, and the Legisla- 
ture provided that entries made in the entry-taker's office of said county, 
and all warrants, surveys, and grants based thereon, in the past or the 

future, should be valid, as if Willi'am Tatham had rightfully held 
(418) said office. Laws 1852, chap. 169, authorized entries of lands in 

Macon and Hawood counties under the provisions fo that act, at  
the present rates, and declared that all lands theretofore entered in said 
counties and not paid for, could be paid for as therein provided for 
lands lying in Cherokee, the money received by the entry-takers of said 
county to be paid "to the contractors for making the Western Turnpike 
Road, on the certificati of the proper agent." I t  is also contended that 
Laws 1850-51, chap. 25, secs. 5 and 6, clearly show that there was 
land in  Macon County which was subject to entry immediately prior to 
the passage of that statute. The lands in dispuate lie in the county of 
Swain, the territory of which was taken from the county of Macon in 
1871. I t  is argued that as there were no lands in  Macon County which 
were not acquired from the Cherokee Indians, whether by treaty or pur- 
chase, and none west of the Meigs and Freeman line, the lands thus 
subject to entry must, of necessity, have been Indian lands; and if this 
be true, it follows that they were the lands opened for entry by the act of 
1835. 

We are satisfied, from a careful examination of this question in  every 
conceivable aspect, that the contention of the defendants is justified by 
the facts. are convinced that there were no lands west of the Meigs 
and Freeman line which were the subject of entry prior to 1851, other 
than the lands mentioned in the act of 1835, which were acquired by the 
treaties of 1817 and 1819 from the Cherokees. Section 20 of the act of 
1836 evidently referred to the lands reserved to certain individuals of 
the Cherokee tribe, otherwise the statutes upon this subject cannot 
well be harmonized, and it is our duty to reconcile them, if it can reason- 
ably be done. 338 
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The chapter on entries and grants in  the Revised Statutes will appear, 
by reference to the Legislative Journals of 1836-7, to have been what 
was called one of the "revised acts," and was passed one or two days 
after the act of 1836-7, requiring the Indian reservations to be surveyed 
and sold. I t  also appears that the chapter on entries and grants of the 
Revised Statutes (which includes the act of 1835) did not take effect, 
by the terms of the first chapter of that revisal, until 1 January, 
1838, whereas the act of 1836-7 17-as ratified 20 January, 1837, (419) 
and took effect thirty days after the rise of the General dssembly 
of that year, which adjourned on 23 January, 1837, as will appear by 
the journals. I f ,  therefore, the act of 1836-7 is in conflict with the act 
of 1835, i t  was repealed by the Revised Statutes, the first section of the 
chapter on entries and grants, authorizing the entry of vacant and un- 
surveyed Indian lands acquired by the treaties of 1817 and 1819, having 
taken effect with the other revised statutes on 1 January, 1838, much 
later in date than the time when the act of 1836-7 was ratified and in 
force. 

I t  further appears, as we have already shown, that by several subse- 
quent acts of the Legislature, the fact is established that lands were 
being entered in Macon County in 1850 and 1851, if not prior to those 
years. The warrants of survey, under the entries upon which Grants 
1545 and 1546 issued, were signed by William Tatham on 15 February, 
1850, and these entries and warrants were put in evidence by the plain- 
tiffs. The act passed in  1836-7, providing for the sale of the Indian 
lands, refers to those acquired by the last treaty in 1835. 

We conclude, therefore, that the vacant and unsurveyed lands, ac- 
quired by the treaties of 1817 and 1819, were the subject of entry in 
February, 1850, when defendants' entries were made; and we must 
assume, in the absence of any proof to the contrary, that the lands 
entered by Jonathan Hill  in February, 1850, were a part of those lands. 
Harshaw v. Taylor, 48 N. C., 513; Dosh v. Lumber Co., 128 N. C., 84. 
Laws 1852, chap. 169, opened land in the Cherokee boundary to entry 
in  a restricted way, and it was not until 1883, 2 Code, secs. 2418, 2479) 
that all of the Cherokee lands were made the subject of entry and grant 
under the general law of the State relating to the subject. 

Plaintiffs' counsel contend that this Court, in Stanmire v. Powell, 
35 N. C., 312; Lovifigood v. Burgess, 44 N. C., 407, and Prasier v., 
Gibson, 140 N.  C., 272, has decided that no entry of any of the Cherokee 
lands could be made prior to 1852 ; but we do not so construe those cases. 
The first two related to land in Cherokee County, which was 
not affected by the act of 1835, as it was not acquired by the (420) 
treaties of 1817 and 1819, but by the treaty of 1835; and the act 
of 1836-7 provided for the survey and sale of the lands in that county. 
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What was said in Frasier 6. Gibson had reference to the lands acquired 
by treaty of 1835 and to the act of 1836-7, authorizing a survey and sale 
of them. The immediate context clearly shows that this is what was 
mean? by the learned justice who wrote the opinion of the Court, and it 
is now fully conceded, and it must be admitted, that the act of 1835 did 
authorize the entry of a part of the lands acquired by the treaties of 
1811 and 1819. I t  would be strange indeed that an office was open in 
Macon County in 1850 for the purpose of receiving entries of land, if 
there were no lands in the county which were subject to entry, and 
plaintiffs introduced in evidence several entries made during that year. 
No satisfactory reason has been given for this strange anomaly. Besides, 
we cannot think that the Legislature would validate entries filed with 
William Tatham because his term of office had expired, as it did by 
Laws 1852, chap. 70, if i t  was not lawful to make entries of land in 
Macon County at that time and the entries thus made and the warrants 
of survey issued thereon were void. That act purports to  validate all 
entries made in Macon County prior to 1852, though the reason assigned 
is that the official term of Tatham had expired. 

I t  is true that a grant cannot be attacked collaterally for fraud or 
irregularity. There is a presumption that a grant is valid and that all 
preliminary steps hare been taken which are required by lav-. Chief 
Justice Marshall stated the rule clearly in Polk 1;. Wendal, 9 Cranche 
(U. S.), 81, as follows: "The laws for the sale of public lands provide 
many guards to secure the regularity of grants, to protect the incipient 
rights of individuals, and also to protect the State from imposition. 
Officers are appointed to superintend the business, and rules are framed 
prescribing their duty. These rules are, in general, directory and when 
all the proceedings are conlpleted by a patent issued by the authority of 
the State, a compliance with these rules is presupposed. That every 

prerequisite has been performed is an inference properly deduci- 
(421) ble, and which every man has a right to draw from the existence 

of the grant itself." Lovirbggood v. Burgess, 44 N. C., 407; 
Strother v. Cathey, 5 N. C., 102; Stanmire v. Powell, 35 N. C., 312. 

- But all this presupposes that the officer had power or jurisdiction to issue 
the grant. "If they (the lands) never were public property or had 
previously been disposed of, or if Congress had made no provision for 
their sale, or had reserved them, the deparnlent would have no jurisdic- 
tion to transfer them, and its attempted conveyance of them would be 
inoperative and void, no matter with what seeming regularity the forms 
of law may have been observed. The action of the department would, 
in that event, be like that of any other special tribunal not having juris- 
diction of a case which it had assumed to decide." Smelting Co. v. 
Remp, 104 U. S., 636. ('When the lands are not, in fact, vacant and 
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unappropriated, or when the law forbids entry of vacant land in a 
particular tract or country, a grant for a part of such land is absolutely 
void; and that may be shown on the trial in an action of ejectment." 
Board of Education v. iVfalcely, 139 N. C., 37. 

These being Cherokee lands, therefore, me do not see why the plain- 
tiffs may not show, if they can, that the lands described in the defend- 
ants' entries and grants were not a part of the vacant and unsurveged 
lands acquired b i  treaties with the Indians in 1817 and 1819, and there- 
fore were not subject to entry. Janney v .  Blaclcwell, 138 N.  C.. 439. 
This course was taken and approved in Harslzaw 2.. Taylor, 48 N .  C., 
513. 

Justice Connor said i11 Janizey 2'. BlackwelZ, supra: ('It follows, there- 
fore, that if one lay an entry upon and procure a grant for land co~ered 
by a grant, he acquires no title thereto, for the reason that the State has 
by the senior grant parted with its title. Stanmire v .  Potuell, 35 N.  C., 
312. I f  the land be open to entry and grant be issued therefor, such 
grant may not be attacked collaterally for fraud, irregularity, or other 
cause. This can be done only by the State or by pursuing the prorisions 
of section 2786 of The Code. But if the land be not subject to entry, 
the grant is roid, and may be attacked collaterally." 

And Judge Pearson said in Harshaw 1%. Taylor, supra: "But 
i t  was properly admitted by the plaintiff's counsel, that the (422) 
grant to him could not be supported by the aid of that statute 
(act of 1852), because the statute only authorizes the entry and grant 
of vacant and unsold land, whereas the land in controversy had been 
previously surveyed and sold according to the provision of the statutes 
in reference to land lying in the county of Cherokee." 

The defendants' counsel admit that there were no lands in Macon 
County other than those acquired from the Indians in 1817 and 1819, 
which could be entered in the year 1840. 

The statutes which have any material bearing upon the questions 
herein discussed are collected, in the order of their enactment, in The 
Code of 1883, chap. 11, except the act of 1835, the act of 1836-7 exempt- 
ing land purchased in 1823 from the operation of that act, and the act 
of 1852 relating to entries filed in the ofice of William Tatham, to which 
full reference has been made. 

But while the court correctly held the defendants' grants to be valid, 
upon the evidence as i t  now appears, there was error in other respects. 
Upon a careful examination of the charge, we think the court substan- 
tially told the jury that, in locating the several grants, they need not 
consider the entries. I t  is true that, in a certain sense, the entry is not 
a part of the documentary title, and that the survey and description in 
the grant must control; but that is no reason why the entry should be 
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disregarded altogether, and especially in a case like this one, where the 
location of the land is not positively and clearly shown by the survey and 
grant. All of the grants call for trees-chestnut, mountain oak, and 
birch-as the beginning corners of the several tracts, and the remaining 
description is equally as indefinite. 

The plaintiffs contended that the defendants' land, as described in 
grants 1545 and 1546, were on the waters of Eagle Creek, as described in 
the entries, and not on or uear the waters of Ham Gap Creek and Sugar 
Fork Creek, and that the Little Fork Ridge, mentioned in Grant 1545, 
was far  north of the place at which defendants located their two grants, 

and near the waters of Eagle Creek. The plaintiffs further 
(423) contend that their grant, No. 2325, should be located on the 

west or northwest side of Hazel Creek, and not where the defend- 
ants say it should be located, that is, considerably north of Hazel Creek 
and at a place which would not be designated as lying west or northwest 
of Hazel Creek, in describing its true location. For these reasons, the 
plaintiffs have argued before us that the court should not have excluded 
the entries from the consideration of the jury, and in this position we 
concur. 

I t  is true that the description in the grant is paramount in locat- 
ing the land, and must override that in the entry if the latter is in 
conflict with it, but the entry may be considered in determining the loca- 
tion of the land described in the grant, a t  least in cases of doubt as to 
the true location. The language of the court must have produced the 
impression upon the jury that they could only consider the description 
in the grant and what the surveyor did in locating the land, as they were 
told, among other things equally objectionable, that "the description in  
the grant constitutes the real location of the land, without regard to the 
entry." This was correct in one respect, but in order to ascertain what 
the grant really described and what the surveyor really did, i t  was com- 
petent to consider the entry, in  this case at least, as the description in the 
grant would fit a tract of land on Eagle Creek as well as one on or near 
Haw Gap Creek at the place where defendants contend their entries 
were surveyed. 

The court directed the jury to answer the fourth entry in the affirma- 
tive, ivithout permitting them to pass upon the oral testimony intro- 
duced by the defendants to show that the title, which had been vested 
in Stephen Munday by the grants of 1545 and 1546, and niesne convey- 
ances, had passed out of him and had been acquired by them. This was 
an error, if we are to follow numerous decisions of this Court to the 
effect that the court cannot find any fact, but must leave even the credi- 
bility of the witnesses to the jury, however, plain direct, and conclusive 
the proof may appear to be, as the following cases will show: 
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"It is the province of the jury to find the facts involved in the issue 
or issues presented in the pleadings, and in all the cases the 
credibility of witnesses is exclusively for the jury to consider." (424) 
Burrus v. Insurance Co., 121 N .  C., 62. 

"The present case is not like either of these, for the State had not 
made out a case, unless the State's witness was believed, and the credi- 
bility of a witness must be passed on exclusively by the jury. I t  is true, 
from the case as made out, there could be but little room to doubt 
that both defendants were guilty, and the wonder is why the jury should 
have hesitated about convicting both. Still, that was a matter for the 
jury, and its being a plain case, although it accounts for, does not legal- 
ize, this novel mode in entering a verdict." Justice Clark in S. ?;. Riley, 
113 N.  C., 648. 

'(Both the issue and the credibility of the evidence offered tending to 
establish the position of either party in reference to it were for the jury 
and not for the court." Justice Hoke in Bank v. Fountain, 148 N.C., 590. 

"The'jury are the constitutional judges, not only of the truth of testi- 
mony, but of the conclusions of fact resulting therefrom. The evidence 
may, in the opinion of the court, have been ever so strong against the 
defendant, yet it was for the jury to find the ultimate fact of guilt, with- 
out any suggestion from the court, direct or indirect, as to what the find- 
ing should be." X. u. R. R., 149 N.  C., 470; S.  v. Simmons, 143 N. C., 
618; Bank v. Pugh, 8 N. C., 206; S. v. Lilly, 116 N. C., 1049. 

Such an instruction also is expressly forbidden by statute. "No judge, 
in giving a charge to the petit jury, either in a civil or criminal action, 
shall give an opinion whether a fact is fully or sufficiently proven, such 
matter being the true office and province of the jury; but he shall state 
in a plain and correct manner the evidence given in the case and declare 
and explain the law arising thereon." Revisal, sec. 535. 

Where the facts are undisputed the judge may direct a verdict i n  
a civil case, but not in a criminal case, and he cannot do so i n  either 
where the facts are not admitted and the credibility of the witness is 
involved. 

There was no admission of facts in this case. The statement is that 
there was oral evidence, in addition to the documentary, tending to 
prove certain facts. The evidence is  not set out, and this, perhaps, 
is not material, as it would still remain for the jury to decide as 
to the credibility of the witnesses, even if the evidence strongly (425) 
tended to prove the facts in issue. The plaintiff had denied the 
defendants' title, and the burden, therefore, was upon the latter to 
establish it in every particular. The same error was committed in 
charging the jury as to plaintiffs' title, but the defendant did not except 
and appeal, and we cannot review the judge in this respect. 
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There are other errors assigned by the defendant, but it is not neces- 
sary to discuss them. The error as to the entries permeated the entire 
case and was not confined to the defendants' title. I t  was just as com- 
petent for the plaintiffs to use their entry in locating the land described 
in Grant 2325, as it was for them to use defendants' entries in order to 
show that they had not properly located their land. But an error on 
either side would induce us to award a general new trial, as the two 
locations are so closely related. 

The issues do not strongly commend themselves to us. They are un- 
usual, somewhat involred, and may h a ~ e  misled the jury. I t  is better 
to follow the beaten path and submit the ordinary issues in such cases. 
Issues are raised by the pleadings, and should be framed accordingly, 
unless the parties agree upon special issues, but that is not so in this 
case. The plaintiffs objected to each of the issues, and they are not 
those made by the pleadings. 

New trial. 

IDA E. GARRISON ET AL. V. R. WILLIAMS ET -4L. 

(Filed 22 May, 1912.)  

1. Issues Sufficient. 
The issues in this case held sufficient. 

2. State's Lands-f rants-Vacant and Unappropriated-Previous Grants. 
When upon competent evidence, and under proper instructions, the jury 

have found, in their answers to the issues, that the defendant's grants to 
lands, claimed by plaintiff also under grants from the State, covered the 
locus in quo at the time of plaintiff's entry, the lands at that time were 
not vacant and unappropriated, and plaintiff cannot recover them. In- 
structions in this case held correct, under Bowen v. Lumber Go., 153 N. C., 
368. 

3. State's Lands-Grants-Boundaries-Instructions-Harmless Error. 
As the lands described in the grant in dispute were found by the jury 

to have previously been granted by the State to the defendant: Held, 
, an instruction, if erroneous, was harmless, as to the running of one of 

plaintiff's lines with the county line. 

(426) APPEAL from U7ebl1, J., at December Term, 1911, of BURKE. 
The court submitted to the jury the followixlg issues, fifteen in 

number : 
1. Did Ida E. Garrison enter the lands in controversy on 14 January 

and 10 March, 1902 ? Answer: Yes. 
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2. Did the defendant Williams enter the same lands on 6 January 
and 10 March, 1902 ? Answer : Yes? 

3. Was the notice of the entries made by Ida E. Garrison posted as 
the law directs at  the same time said entries were made, or within a 
short time thereafter ? Answer : Yes. 

4. Was the protest entered by Williams filed within ten days after 
the aforesaid notice of the Garrison entries were posted? Answer: No. 

5. Are the lands in dispute covered by the grants of the plaintiff? 
Answer : Yes. 

6. Were the lands claimed by the plaintiff and covered by her grant, 
No. 16532, vacant and unappropriated lands of the State of North 
Carolina at the time plaintiff made her entry of the same? Answer: 
No. 

7. Were the lands claimed by the plaintiff and covered by her grant, 
No. 16533, vacant and unappropriated lands of the State of North Caro- 
lina at the time plaintiff made her entry of the same? Answer: No. 

8. Were the lands claimed by the plaintiff and covered by her grant, 
No. 16534, vacant and unappropriated lands of the State of North Caro- 
lina at the time plaintiff made her entry of the same? Answer: No. 

9. Did the defendant Williams, with notice of the said entries of Ida 
E. Garrison, obtain his grant for said land and thereafter convey said 
lands to the defendant R. F. Whitmer 2 Answer : Yes. 

10. Did the defendant Whitmer take title to the lands 'de- 
scribed in the complaint with notice of the alleged equity of the (427) 
plaintiff? Answer : No. 

11. Did the defendant Table Rock Lumber Company take title to 
the land conveyed to it by Whitmer on 24 February, 1906, with notice 
of the alleged equity of the plaintiff B Answer: No. 

12. Did the Table Rock Lumber Company convey said land to the 
Empire Trust Company by deed of 1 March, 1906, after this suit was 
begun, in order to secure a proposed issue of bonds, and was said land 
afterwards by deed reconveyed by the Empire Trust Company to 
the Table Lumber Company or the Table Rock Lumber Company on 
the . . . . . . day of . . . . . . . . . . . ., 1906 ? Answer : Yes. 

13. I f  any bonds were issued under and pursuant to the said deed 
of trust to the Empire Trust Company, were they   aid by the Table 
Rock Lumber Company prior to or at the time of said reconveyance? 
Answer : At time of reconveyance. 

14. Did the plaintiff request, in good faith, the entry-taker to issue 
to her her warrants of survey on her entries a day or two after the 
protest was filed by Williams? Answer: NO. 
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15. Did the entry-taker refuse to issue the warrants of survey to the 
plaintiff for the reason that the protest had been filed by Williams? 
Answer : Yes. 

The court rendered judgment that the defendants go without day and 
recover their costs. The plaintiffs appealed. 

John 111. Mull and S.  J .  E ~ v k  for the plaintifs. 
c T .  F. Spainhour and Acery & Ervin for the defendant. 

PER CURIAM. This action mas brought by the plaintiff for the purpose 
of having the defendants declared trustees for the plaintiff of certain 
tracts of land described in the amended complaint, the plaintiff claim- 
ing that in August, 1900, she duly entered the said land in the county 
of Burke, and that in 1902 the defendant Richard Williams entered the 
same land, and that his rights, if he had any, have passed to his code- 
fendants with notice of the plaintiff's entries. 

At a former trial the case mas appealed to this Court and heard upon 
a demurrer to the complaint. The cause was remanded for a new 

trial. 
(428) There are fifteen assignments of error set out in the record, 

which in the view we take of the case need not all be considered. 
The plaintiff tendered two issues which were refused by the court, and, 
as we think, properly so. The issues submitted covered every phase 
of the cise, and presented every point of contention between the parties. 

The claim of the plaintiff is founded upon three grants, which are 
made the subjects of the 6th) 7th, and 8th issues, as follows: 

6. Were the lands claimed by plaintiff and covered by her grant, No. 
16532, vacant and unappropriated lands of the State of North Carolina 
at  the &me plaintiff made her entry of the same? Answer: No. 

7. Were the lands claimed by plaintiff and covered by her grant, No. 
16533, vacant and unappropriated lands of the State of North Caro- 
lina at the time plaintiff made her entry of the same? Answer: No. 

8. Were the lands claimed by plaintiff and covered by her grant, No. 
16534, vacant and unappropriated lands of the State of North Carolina 
at  the time plaintiff made her entry of the same? Answer: No. 

One of the essentials to a valid entry under the statute is that the 
lands should have been vacant and unappropriated at  the time of the 
entry. As the jury have found that the lands were not vacant at the 
time of the plaintiff's entry, but were covered by the Avery and Tate 
grants, that of necessity terminates the plaintiff's case, unless there was 
some error made in the trial of these particular issues. 

We find that there is abundant evidence in the record to sustain the  
findings of the jury. I n  instructing the jury as to the manner in which 
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carefully by his Honor on this trial. 
Upon a review of the record, we find no substantial error which we 

think would warrant us in ordering another trial. 
No error. 

Cited: Barefoot v. Lee, 168 N.  C., 90. 
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FEATHERSTONE 2). COTTON MILLS. 

grants and deeds should be located, his Honor followed precisely the 
rules laid down by Mr. Justice Hoke in Bowen v. Lumber Co., 153 N. C., 
368. The charge of the court is clear and pertinent to these issues, and 
we find no error in it. 

I t  is not clear to us that the plaintiff was prejudiced by instructions 
of the court to the jury as to running one of the lines of Grant 6556 to 
J. C. Tate with the county line, inasmuch as the jury have found that 
all of the land covered by the plaintiff's grant had been previously 
granted to Tate and Avery. (429 

We think it unnecessary to discuss any further assignments 
of error in  this case. The law of the case was settled and well stated 
in the opinion of .Mr. Justice Walker, and seems to have been followed 

LAURA J. FEATHERSTONE v. LOWELL COTTON MILLS. 

(Filed 15 May, 1912.) 

1. Liability Insurance-Evidence of Indemnity-Prejudicial Questions-Cor- 
rection-Presumptions-Courts-Discretion. 

It is not a relevant circumstance, in an action for damages for personal 
injuries negligently inflicted, whether or not the defendant's liability is 
protected under an insurance policy; and if plaintiff has asked a question 
of this character in bad faith, before the jury has been impaneled, and 
which likely operated to defendant's prejudice, a recovery against him 
should not be allowed to stand. The presumption, however, is that the 
court below properly corrected any prejudice which may have been pro- 
duced and that intelligent jurors rejected it; and therefore the matter 
is largely left in his discretion. 

2. Jurors-Interest-Corporations-Officers and Employees. 
Stockholders, officers, or employees of an indemnifying company are 

incompetent to serve on the jury in an action against the indemnified for 
damages covered by the policy. 

APPEAL from Long, J., at January Special Term, 1912, of GABTON. 
Action to recover damages for personal injuries. Verdict for plain- 

tiff'and judgment, and defendant excepted and appealed, assigning for 
error : 
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1. That plaintiff's counsel, for the purpose of ascertaining their com- 
petency to serve as jurors, was allowed to ask, over defendant's 

(430) objection, if they were interested as stockholders, officers, or em- 
ployees, etc., of the Maryland Casualty Company. 

2. That while court was examining an authority on the subject, plain- 
tiff's counsel stated in the hearing of the jurors and before they were 
selected, ('I desire to ask the attorney for defendant if the Lowell Cotton 
Mills pays one cent of any recovery in the action up to $5,0002" De- 
fendant objected on the ground "That the statement was calculated to 
prejudice the jury, and because irrelevant and impertinent." The court 
sustained the objection, and added that defendant's counsel was not re- 
quired to answer the question. The jurors, already in the box, were then 
sent out, and it mas shown that defendant company held an insurance 
policy in the Maryland Casualty Company to $5,000 and was denying 
its liability thereunder because not notified as required," etc. The 
jurors having returned, plaintiff's counsel inquired of them if there was 
any members of the jury interested in the said casualty company, if so, 
he desired to excuse them. Defendant objected to the question; court 
overruled objection, stating it had allowed the question for the purpose 
of enabling counsel to ascertain if any juror was interested as agent or '  
otherwise in the Maryland Casualty Company, but only for the purpose 
of allowing plaintiff's counsel to peremptorily challenge such juror. De- 
fendant excepted. 

The case on appeal here proceeds as follows : "No juror excused him- 
self on this ground, but there were some jurors, probably as many as 
three, who were objected to by plaintiff's counsel for some other reason, 
and stood aside, and other jurors, either from the regular panel or 
from bystanders, were called into the box, and the jury was thus sup- 
plied with twelve jurors. After such new jurors were called into the 
box, the plaintiff propounded, among other things,, the same question 
as set out above. The defendant objected. The court allowed the ques- 
tion to be asked for the purpose above set out, and the defendant ex- 
cepted." 

The jury having been obtained, were impaneled and verdict and judg- 
ment for plaintiff. Defendant, as heretofore stated, excepted and 
appealed. ' 

(431) Thomas F. X c D o w ,  WiZlia+m H. Lezois, and A. G. Mangum for 
plaintif. 

0. F. Mason for defendant. 

PER CURIASI. Under our decisions, the stockholders, officers, or em- 
ployees of the casualty company would not be impartial or competent 
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jurors to determine the issue, and under all ordinary conditions the 
questions asked by counsel on the voir dire were not improper. Norris 
v. Cotton Mills, 154 N. C., 474; Blevins v. Cotton Milk ,  150 N.  C., 493. 

I t  has also been held with us, however, that the fact that a principal 
defendant is protected from liability by an insurance policy is not a 
relevant circumstance on the trial of the issue (Lyt ton v. Manufactur- 
ing Go., 157 N. C., 331) ; and before jury impaneled, if it should be 
made to appear that questions of this character have been asked in bad 
faith and have likely operated to defendant's prejudice a recovery should 
not be allowed to stand. I n  this case, on the facts as presented, both the 
questions asked of the jurors, the same being as a rule competent, and 
that addressed to defendant's counsel, are matters which must be left 
largely to the discretion of the court below, and i t  must be presumed that 
the character and good sense of the jurors selected have protected them 
from improper bias or that any such tendency has been effectually 
checked and corrected by the learned and impartial judge who presided 
at the trial. 

We find no error in the record to justify the Court in disturbing the 
results of the trial. 

Cited: Starr v. Oil Co., 165 N. C., 591; Deligny v. Purniture Co., 
170 N.C., 204; Oliphant v. R. R., 171 N. C., 304. 

ELLEN HOLTON v. TOWN OF MORGANTON. 
(432) 

(Filed 15 May, 1912.) 

Cities and Towns-Streets and Sidewalks-Contributory Negligence-Burden 
of Proof-Ordinary Care-Specific Instructions-Appeal and Error. 

The plaintiff sued the defendant town for damages for an injury re- 
ceived in attempting to cross a ditch alleged to have nzgligently been left 
across the sidewalk The court charged the jury correctly that the burden 
upon the issue of contributory negligence was upon the defendant to 
show that the plaintiff had not exercised ordinary care. An exception to 
the charge, that the court failed to declare and explain the law of contribu- 
tory negligence, should have been taken by offering a special prayer 
containing the instructions desired. 

APPEAL from Lomg, J., at Fall Term, 1911, of BURKE. 
This action is to recover damages against the town of Morganton for 

personal injuries sustained, as the plaintiff alleges, by the negligence of 
the defendant in permitting a ditch or gully to remain open across one 
of its sidewalks. 
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The negligence is alleged in the complaint as follows : 
"That on or about 1 August, 1909, while plaintiff was walking 

along on said sidewalk, hereinbefore set out and described, going 
from the depot to the home of her son, E. W. Holton, near the inter- 
section of said sidewalk with King or Church Street, which was the 
nearest and most direct route, street, or sidewalk to the home of her son, 
as aforesaid, and when she reached a point about half the distance of 
said sidewalk, to wit, about 200 yards, going in the direction of the 
residence of her son, and in attempting to avoid the gullies and ditches 
on said sidewalk, as hereinbefore alleged, and trying to get from one side 
of said sidewalk, across a large ditch in  the middle of said sidewalk, 
which was about 20 inches deep, to the other side of the sidewalk, on 
account of the dangerous, defective, and unsafe condition of said side- 
walk, and without any negligence or fault on her part, her foot 
slipped into said ditch or gully, throwing her violently to the ground and 
into the aforesaid ditch or gully, and breaking her left arm, so that she 

was rendered unable to use said arm for a long time, and was con- 
(433) fined to her room for a month or two; that she incurred heavy 

expense in employing a physician and buying medicine, and that 
she suffered and still suffers much pain, all to her great damage." 

The defendant denied negligence, and pleaded contributory negli- 
gence as a defense. 

Evidence was introduced on behalf of the plaintiff and defendant on 
the issues of negligence and contributory negligence. 

The jury returned the following verdict: 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? Answer : Yes. 
2. Did the plaintiff by her own negligence contribute to her own 

injury? Answer : Yes. 
3. What damage, if any, is plaintiff entitled to recover? Answer: 

Not answered. 
There is no contention on the part of the plaintiff that there was no 

evidence of contributory negligence. 
Judgment was rendered in favor of the defendant, and the plaintiff 

excepted and appealed. 

R. L. Hufman and Spainhour & Mull for plaintif. 
S. J .  Ervin, and Avery $ Avery for defendant. 

PER CURIAM. There are ten exceptions in the record, seven of which 
are to rulings upon the first issue, which we need not consider, as this 
issue was answered in favor of the plaintiff. 

The eighth exception is  to a part  of his Honor's charge on the second 
issue, which, when considered alone, might be the subject of criticism; 
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but if read in connection with other parts of the charge; it will be seen 
that the plaintiff's contention was fairly submitted to the jury. 

His Honor told the jury more than once that the burden of the second 
issue was on the defendant, and that the plaintiff would not be guilty 
of contributory negligence if she exercised ordinary care. 

The ninth exception is that his Honor failed to declare and explain 
the law as to contributory negligence. 

We think he did so, but if he did not, it was the duty of the 
plaintiff to request more specific instructions. Craft v. Albe- (434)  
made Timber Co., 132 N.  C., 151. 

I t  appears, however, from the record, that all prayers for instructions 
tendered by the plaintiff, six in number, were given, two of which re- 
late to the second issue, and are as follows: 

"5. The court instructs you that if you find the plaintiff saw the 
ditch in front of her across the sidewalk, if she exercised reasonable 
care in stepping down into the ditch, and you find this was done for the 
purpose of being careful, and, in doing so, you find that she used 
reasonable care, and. in her effort to get out of the ditch in a reasonably 
careful manner she slipped and fell and an injury was thereby caused, 

. then she would not be guilty of contributory negligence, and you should 
answer the second issue 'No..' 

"6. The court instructs you that though the plaintiff saw the condition 
of the sidewalk, it would not bar her of a recovery or make her guilty 
of contributory negligence unless the obstruction or defect in the side- 
walk was of such a character that a prudent person in her condition 
would not have attempted to cross the same, and if you find that she 
used reasonable or ordinary care for her own safety, then you would 
answer the second issue 'No.' " 

The tenth exception is formal, to the refusal to set aside the verdict. 
We see no reason for reversing the judgment. 
No error. 

B. B. BRADY v. CITY OF RANDLEMAN AND RANDOLPH POWER 
COMPANY. 

(Filed 1 May, 1912.) 

Cities and Towns-Streets and Sidewalks-Lighting-Neg.ligenceDiscretion 
-Contracts. 

In an action against an incorporated town and a lighting company for 
damages to one who was injured by a third person running into him with 
a horse and buggy, it appeared that he was pushing a hand-cart along the 
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street at the time of the injury, as required by the ordinance; that the 
street was in good condition; and the only negligence alleged was that 
an additional electric light should have been placed there: Held, ( 1 )  
the number of lights and their placing was within the discretion of the 
proper town authorities, for which the town would not be liable, and no 
liability attached to the lighting company acting under the direction of 
the town authorities in placing the lights (Johnson v. Raleigh, 156 N. C., 
269, cited and applied) ; ( 2 )  there was no breach of contract by the light- 
ing company with the city to give the plaintiff a cause of action against 
the former (Gorrell v. Water Go., 124 N. C., 328, cited and distinguished). 

(435) APPEAL from Daniels, J., at December Term, 1911, of RAN- 
DOLPH. 

Action to recover damages for personal injuries, caused by. alleged 
negligence on the part of defendants. At  the close of the entire testi- 
mony, on motion of defendants and properly entered, there was judg- 
ment as of nonsuit, and plaintiff excepted and appealed. 

8. Xof f i t t  and J .  T .  Brittain for plaintiff. 
H. M.  Robins for defendant. 

PER CURIAM. There was evidence tending to show that on 5 July, 
1909, about 9 o'clock p. m., plaintiff, pursuing his regular occupation, 
was taking the United States mail in a handcart from the' post-office to 
the railroad station in the town of Randlenian, and at  the time was on 
Depot Street in said town, when he was run into by a horse and buggy 
driven by a third person, and seriously injured. The ordinance pro- 
hibited carts of the kind from being on the sidewalk, and plaintiff, with 
his cart, was at  the time of the injury in  the street proper, or drive- 
way. 

I t  appears that the defendant the Power Company was under contract 
to supply lights for the town at a specified rate, the poles and lights to 
be erected and placed under the direction and supervision of the board 
of aldermen and the street committee. The lights to he turned on not 
l ~ t e r  than half an hour after sundown and to be kept in action "until 
12  o'clock, except on nights when the moonlight ~vould render the elec- 
tric lights useless." That the arrangement was just being entered upon, 
and all the lights required had not been placed. That Main Street was 
lighted to the depot or station, and one of the lights on that street was 
as near as 75 feet, but the effect was very much destroyed by the inter, 
vening buildings. That a light was put on the street in question on the 
night following the injury. 

Plaintiff testified himself that the street where the injury occurred was 
in good condition. "Macadamized and all right," i n  the language of 
the witness, and the only negligence imputed was the absence of proper 
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lights. Without considering the allegations of contributory negligence 
alleged against the plaintiff, we think that his Honor made correct de- 
cision in  directing a nonsuit. Our cases hold that the absence of lights 
in a t o m ,  even when power has been conferred upon the authorities 
to light the streets, is not negligence per se, but is only a relevant cir- 
cumstances as to whether the streets at a giren place are in a reasonably 
safe condition. Johnson v. Raleigh, 156 N.  C., 269; White v. N e w  
Berm, 146 N. C., 447. And a perusal of these cases and the authorities 
cited will further show that e17en when the lighting of the streets has 
been undertaken and entered on, the number of lights required and 
their placing are left largely to the discretion of the city authorities. 

Applying the principle, and on the facts in  evidence showing thera 
was a firm, broad, smooth way, in  good condition, we concur in the 
view that no breach of duty was shown against the city; and the Power 
Company, which could only place the lights as required by the city, are 
necessarily without fault. Nor is there evidence in the record that 
justifies or permits a finding that there was a breach of contract on the 
part of the Power Company, giving plaintiff a right of action against, 
said company on the principle upheld and applied in Gorrell v. Water 
C'o., 124 N. C., 328. 

There is no error, and the judgment dismissing the action is 
Affirmed. 

Cited: Xorton v. Wate7. Co., 163 K. C., 585, 591. 

LEE S. OVER'MAN v. MATTIE LANIER ET -4~s. 

(Filed 17  April, 1912.) 

Executors and Administrators-Interest Chargeable. 
I n  this case it  was decided that the account of the plaintiff, adminis- 

trator, should "be reformed to charge him with interest from the date of 
filing the report on so much of the amount which is now adjudged to be 
due by him a t  that  date, on which interest is not calculated in  the judg- 
ment below": Held, the interest should be calculated from the time the 
administrator filed his report, on the amount finally adjudged to be due, 
and not from the time the referee in the case filed his report. 

APPEAL by defendant from Lyon, J., at Y a y  Term, 1911, of (437) 
ROWAN. 
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T .  J .  Jerome, E. J .  Justice, E .  C.  Gregory, L. H.  Clew~ent ,  C. W .  
Ti l le t t  and T.  Ii'. K l u t t z  for p l a i n t i f .  

Naraly, Hendren  & Wamble ,  lt7aZser & Walser, Burwell  & Cansler, 
and Geo. W .  Garland for defendants. 

PEE CURIAX. This case was decided at  last tern?, 157 N. C., 544. 
The present appeal is upon the construction placed by the court belox 
on the following language in our opinion: "The account should also 
be reformed to charge the administrator with interest from the date of 
filing the report on so m u c h  of the amount  which i s  now adjudged to  be 
due b y  h i m  at tha t  date, o n  which interest i s  not  calculated i n  the jzidg- 
m e n t  below." 

Administration was taken out in December, 1894. I11 August, 1904, 
the plaintiff, administrator, filed his final report, showing a balance of 
$685.34 due by him at that date to the distributees. This proceeding 
was instituted by him in September, 1904, to have his final report ap- 
proved and judgment of final discharge entered (Revisal, 150). The 
next of kin answered, alleging that said amount admitted to be dup 
by the final report of the administrator was incorrect, and that sundry 
large sums were due them. The matter was submitted to a referee, and 
his report, which was filed in January, 1911, adjudged that the balance 
due by the administrator was $5,346.33, with interest thereon. This 
Court adjudged that a further amount was due by the administrator, 
i. e., $1,000. 

I t  did not appear from the record whether interest was calculated bv 
the referee from the date of the filing of the final report of thz 

(438) administrator in  August, 1904, down to the judgment in Nay, 
1911, or not, or, if i t  was, upon what sums. I t  seems clear that no 

interest was allowed upon the balance due by the administrator from 
filing the referee's report in January, 1911, to the judgment in May, 
1911, and certainly none was allowed upon the additional amount of 
$1,000 added by the judgment of this Court. 

This Court being of opinion that the true amount adjudged to be due 
by the administrator a t  the time of filing his report in  August, 1904, 
should bear interest from that date, decreed that the account should 
bc reformed as above stated, i. e., "that the account should be reformed 
to charge the administrator with interest from the date of filing the 
report" (by which wa meant from filing his report in August, 1904) 
"on so much of the amount which is now adjudged to have been due by 
him a t  that  date, on which interest is not calculated in the judgment 
below." The context of the opinion indicated this, as we thought, plain- 
ly. I t  would have been better, it seems, as there were two reports-- 
one by the administrator in  August, 1904, and the other by the referee 
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in January, 1911-that we should have specifically stated which was 
meant, but we were discussing then the balance due by the administrator 
and not any alleged errors of the referee, all of which had been passed 
on. 

The report of the referee will be reformed so as to ascertain, under 
the opinion of this Court, the true amount due by the administrator in 
August, 1904, instead of the $685.34 which his final report then admitted 
to be due, and interest will be calculated upon such balance from that 
date. Bushee v. SurZes, 79 N.  C., 53. The administrator should have 
filed a final report showing the true amount due by him to that date, 
and should have paid over the same to the defendants, or, if declined, he 
should have paid i t  into the clerk's office to stop the running of interest 
(Revisal, 145). On the contrary, he claimed and used as his own all 
above $685.34, and did not even pay that into the office. 

The case will be remanded, so that the court below may proceed in 
accordance with this opinion. 

Reversed. 

FANNIE H. THOMPSON v. MARSCELLUS SMITH E'J! AL. 

(Filed 17 April, 1912.) 

Appeal and Error-Executors and Administrators-Bad Faith-Costs-Inter- 
pretation of Statutes. 

The motion of plaintiff to tax the defendant administrator with costs 
of appeal is denied, as he was appellee therein, and nothing appears to the 
Court to show that he has acted in bad faith, etc. Revisal, sec. 1277. 

APPEAL by plaintiffs from Peebles, J., at the October Term, (439) 
1911, of WAKE. 

J.  H. Fleming for plailztiff. 
B. M. Gatling for defendant. 

PER CURIAM. This is a motion by plaintiff to tax the defendant 
Marcellus Smith personally with the costs of this Court. Defendants 
were successful in the court below in the case, and plaintiff appealed. 
The judgment was reversed here, and the cause remanded to be further 
proceeded with in accordance with law. We do not see any reason, at 
present, for giving a personal judgment against Smith. He bas  brought 

. here by the plaintiff's appsal, and his conduct has not been frivolous, 
and he has done nothing to make himself personally liable. The de- 
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fendants should pay the costs of this Court, as administrators, and they 
will be allowed a credit for the same in their administration account. 
unless the plaintiff can show sufficient reason to the lower court why it 
should not be allowed. Provision as to the recovery of costs against 
executors and adininistrators is made in Revisal, sec. 1217, where such 
costs are declared to be "chargeable only upon or collected out of the 
estate, f m d ,  or party represented, unless for mismanagement or bad 
faith in prosecuting or defending the action, the Court shall direct the 
same to be paid personally by the representative," but no such case is 
presented here. The motion is denied, with costs to be taxed. 

Motion denied. 

(440) 
NELLE CLAIRE FLEMING v. PERCY B. FLEMING. 

(Filed 10 April, 1912.) 

Habeas Corpus-Motions - Pendente Lite - Practice - Appeal and Error- 
Costs.  

The order, in this case, of the lower court upon motion made pendente 
l i te  for the custody of the minor children of the parties, etc., is set aside 
without discussion of the findings of fact, as such might prejudice the 
case in its further stages, leaving the moving party to renew her motion 
for alimony and counsel fees, pendente l i te  at any time at chambers, or 
at a regular term of court, should the trial be delayed. The costs are 
equally taxed between the parties. 

APPEAL from WAKE from order rendered by Peebles,  J., at chaniberr, 
13 September, 1911. - 

This was a motion in the cause for alimony pendente bite and for the 
custody of two children, George Mortimer Fleniing and Nelle Bryan 
Fleming, ages respectively four and three years, and for counsel fees. 

His  Honor rendered a judgment and made certain findings of fact 
and law, to which the defendant excepted, and appealed to tlie Supreme 
Court. 

J o h n  W .  Hinsda le ,  Herber t  E. Norr i s ,  and  W .  31. Person  for plain- 
tf . f l .  

D o u g l a s ,  Lyon  Le. Douglass for defendant .  

PER CURIAM. Upon a review of the entire record in this case, wd 
are of opinion that some of the assignments of error are well taken and 
must be sustained. Inasmuch as this application is for alimony pen- 
dente  l i te  and the custody of children, we do not deem i t  advisable to 
review the case at length immediately preceding its trial upon the issues 
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raised by the pleadings, which is sooii to take place before a jury in 
the Superior Court. I t  is possible that a discussion of i t  by us might 
be prejudicial to one party or the other upon such trial. 

We will content ourselves by setting aside the order and renianding 
the cause to the Superior Court of Wake County to be heard by 
the judge upon the motion of the plaintiff when the issues of (441) 
fact raised by the pleadings hare been determined by the jury. 

I f  there is any delay in the trial of the cause, the plaintiff shall have 
a right to renew her motion for alimony pendente Zite and counsel fee; 
s t  any time at chambers, or at  a regular tern1 of the court. I n  the 
  re anti me, we affirm so much of the order as awards the custody of the 
t ~ o  children to the plaintiff pending the trial of the cause before a jury 
upon the issues raised by the pleadings. 

The cost of the appeal mill be paid by the appellant and the appellee 
in  equal parts. 

Remanded. 

NELLE CLAIRE FLEMING v. PERCY B. FLEMING. 

(Filed 10 April, 1912.) 

MOTIOX before Peebles, J., WAKE, October, 1911. 
The defendant appealed. 

PER CURIAAI. This cause is brought to restrain the defendant from 
disposing of certain property in aid of the proceeding between the same 
parties, No. 229, at this term, for alimony. 

This last named case has been remanded to the Superior Court of 
Wake County for another hearing, and this case is so intimately con- 
nected with it thart it will take the same course. 

Remanded. 

W, M. JOHNSON, ADMINISTRATOR, v. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 10 April, 1912.) 

.Zppeal and Error-Evidence-Nonsuit. 
In this action for the wrongful killing of plaintiff's intestate, a judg- 

ment of nonsuit on the evidence was properly denied, the negligence of 
the defendant's conductor in giving the signal to start being sufficient, 
under the circumstances, to take the case to the jury. 
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APPEAL from Coolce, J., at November Term, 1911, of CHATHAM. 
This was a civil action. These issues were submitted to the jury: 
1. Was the plaintiff's intestate killed by the negligence of the defend- 

ant ? 
2. Did plaintiff's intestate, by his own negligence, contribute to his 

in jury? 
3. What amount, if any, is plaintiff entitled to recover from the de- 

fendant ? 
The jury answered the first issue "Yes," the second issue "NO," and 

the third issue "$5,000." 

N .  Y .  Gul ley  & Xon, R. H.  D i z o n  and  H a y e s  B B y n u m  for t h e  plain- 
t i f f .  

Rose  & Rose a n d  H. A. L o n d o n  & Son for t h e  defendant .  

PER CURIAX. We have examined carefully the several assignments 
of error set out in the record, and we are of opinion that his Honor 
properly denied the motion for nonsuit. 

We think that there was sufficient evidence to be submitted to the 
jury that the intestate fell from the car by reason of negligence in 
giving the signal by the conductor at  the moment he did. We do not 
deem i t  necessary to discuss the facts, as these cases differ so materially 
from each other that a discussion of the evidence is of no material 
value. 

We have examined the charge of his Honor, and think that he pre- 
sented the case to the jury fairly and fully, and in accordance with the 
well-settled precedent of this Court. 

No error. 

(443) 
STATE EX REL. S. E. MIDGETT v. W. R. GRAY. 

(Filed 28 May, 1912.) 

I. Appeal and Error-Record-Quo Warranto-Admissions-Corrections- 
Consent of Attorney-General-Interpretation of Statutes-Practice, 

It appearing that, by inadvertence, the record in this action of quo 
warranto to try the title of office did not show that permission of the 
Attorney-General was given according to the requirements of Revisal, sec. 
826, it is held that proof of such permission given anterior to the com- 
mencement of the action may be offered upon the new trial awarded, and 
upon failure thereof the action may be dismissed. 
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1 2. Two Offices-Acceptanct+Tacancy-Constitutional Law. 
The acceptance and qualification for one office vacates eo instanti a n  

office already filled by the same incumbent. 

3. Same-Acceptance-Qualification-Oath-Estoppel. 
A clerk of the Superior Court, while holding this office, was elected a 

school committeeman, qualified as  such, and after having met with the 
other 'committeemen, resigned in writing his position as  such to the board 
of education: Held, he was estopped by his resignation to deny that he  
had accepted the office, or his qualification therein, and the fact that he  
was not sworn on the Bible will not avail him. 

APPEAL from Cline, J., at November Term, 1911, of DARE. 
Quo warranto to try title of defendant to the office of Clerk of the 

Superior Court of Dare. 
This issue was submitted to the jury: "Did defendant accept and 

qualify and enter upon the duties of School Committeeman of District 
No. 15, white race, as alleged in the complaint? Answer : "No." 

The court rendered judgment for the defendant. Plaintiff appealed. 

B. G. Crisp, J .  C. B. Ehringhaus, arnd E. F.  Aydlett for .plaintiff. 
D. M. StringfieZd a d  W a d  & Grimes for defendant. 

PER CURIAM. 1. I t  does not appear in the record that the relator has . 
ever obtained the permission of the Attorney-General to institute thia 
proceeding, which is a condition precedent to the right of plain- 
tiff, who personally does not claim the office, to maintain the ac- (444) 
tion. Revisal 1905, sec. 826. 

Since the former opinion in this case was published, but not certified 
down, we are informed that such permission was given in writing as r e  ' 
quired by law, but that the record of i t  was inadvertently omitted in 
the transcript of appeal. As the case is to be tried again, proof of 
such permission given anterior to the commencement of the action may 
then be offered, and for failure to do so the action may be dismissed. 
No such objection is taken by defendant, and therefore we presume the 
permission of the Attorney-General was regularly obtained. 

2. The plaintiff in apt time asked the court to charge the jury: "If 
you believe all the evidence in this cause, i t  will be your duty to answer 
the issue 'Yes.' " This was refused. Plaintiff excepted. 

We think the court should have given the instruction. 
The defendant offered no evidence. The evidence offered for the 

plaintiff is uncontroverted, and, if believed, proves these facts: 
The defendant was duly elected and qualified as Clerk of the Superior 

Court of Dare County. 
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Afterward, on 5 July, 1911, while holding said office, he was duly 
elected School Committeeman of Dare County for School District NO. 
15. 

On 22 July, 1911, defendant qualified as school committeei~lan and 
took the oath of office. On 15 August, 1911, he resigned the office of 
school comniitteeman in these words : 

To the Honorable Board of Education, Dare County, N. C. 
GENTLEMEN :-I hereby respectfully tender my resignation as School 

Comnlitteenlan for the Fifteenth District, to take effect from date hereof. 
This 15 August, 1911. W. R. GRAY, 

School Committeeman. 

I n  the meantime'he had talked with A. W, Price, County Superin- 
tendent of Public Instructlion, about the schools. 

He  had had a meeting in his office with the other two committeemeu 
and with Professor Eason present, who mas present upon invitation of 

W. R. Gray. 
(445) I t  is well settled that the acceptance and qualification for one 

office vacates eo instanti an office already filled by the same in- 
cumbent. Barnhilt v. Thompson, 122 N .  C., 493. 

That the defendant was not sworn on the Bible when he qualified as 
school nommitteeman will not avail him. H e  is  estopped to deny his 
qualification. 8.  v. Long, 76 N. C., 254; 8. v. Cansler, 75 N. C., 442. 

The defendant, if the evidence is to be believed, held himself out and 
acted as school committeeman. He  signed his name as such and in 
writing resigned the office of school committeeman. Having resigned 
euch office, the defendant cannot be heard to say that he did not accept 
it. H e  could not resign an office which he had never accepted or qual- 
ified to discharge its duties. 

The former opinion in this case is canceled. 
New trial. 

Cited: Whitehead v. Pittman, 165 N.  C., 90;  8. v. Knight, 169 
3. C., 341. 
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WILSON LUMBER AND MILLINlG COMPANY v. HUTTON & BOURBONNAIS 
COMPANY ET AL. 

(Filed 25 May, 1912.) 

1. Deeds and Conveyances-Calls-Adjoining Lines-Evidence. 
When the line of another tract of land is definitely called for as one 

of the termini in a grant or deed, and this line is fixed and established, 
it will control a call by course and distance, whether such line is marked 
or unmarked. 

2. Same-Questions for Jury. 
Additional evidence being offered by the defendant since the last ap- 

peal of this case, tending to show that the line of another tract called for 
as one of the termini and boundary in his grant was a well-recognized 
and established line o r  lines closing the survey and boundary as contended 
for and claimed by him, it is held that the question of location was properly 
submitted to the jury. 

CLARK, C. J., dissenting; BROWN, J., concurring in the dissenting opinion. 

APPEAL from Long, J., at May Term, 1911, of CALDWELL. 
Trespass to realty. There was verdict for defendant. Judgrne~nt on 

the verdict, and plaintiff excepted and appealed. 
The facts are sufficiently stated in per curium opinion. (446) 

Edmund Jones and Finley & Hendren for plainti f .  
W. C. Newland, J .  T. Perkins, Mark Squires, and Council & Y o u n t  

for defendant. 

PER CURIAM. On a former appetal in this cause, reported in 152 N. 
C., 544, the facts will sufficiently appear to indicate the purport of the 
present decision. I t  was chiefly urged for error in the present trial that 
the court below had made unwarranted departure from the rulings made 
in the former opinion, by which the cause should be tried, and more 
especially in  submitting the case on the position that if the "Daniel 
Moore" line and "Jesse Gragg7s line" and the line of John Crisp's 
own land, called for in defendant's grant and made two of the termini 
of the lines therein and the boundary of a third, ('were known and estab- 
lished lines," they would control the calls by course and distance, also 
appearing in  the grant. 

We are of opinion, however, that the objection rests on an erroneous 
concept of the former decision. I t  is a settled principle with us in the 
law of boundary, that, when the line of another tract is definitely called 
for as one of the termini of a call in a grant or deled and this line is 
fixed and established, it will control a call by course and distance. 
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Whitaker v. Cover, 140 N. C., 280, and authorities cited. And where 
the line of another tract is the one called for and is sufficiently "proved 
and established," the principle applies, whether such line is marked or 
unmarked. Campbell v. Branch, 49 N .  C., 313; Corn v. ~M'cCrary, 48 
N.  C., 496. This position was fully recognized on the former appeal, 
and was well stated by the Chief Justice as follows: "It is true that 
the general rule is that course and distance must give way to a call for 
i t  natural boundary, and that the line of an adjacent tract, if well known 
and established, is a natural boundary. But  this is because such nat- 
ural boundary is usually considered more certain, being at a fixed and 
definite place, if 'established and known,' and therefore unchangeable 
and more likely to be the true call in the deed than course and distance 
which may, by inadvertance, be incorrectly written down. The rea- 

son of the law is the life thereof. Ratione cessante, cessaiGipstr 
(447) lez. The rule of construction which ordinarily prefers the call 

for the boundary of another tract to course and distance is based 
upon the reason that the former is usually more certain than the latter, 
and only applies when the boundary of the other tract is established 
and well known." 

On that appeal, however, a majority of the Court were of opinion 
that the lines of adjacent tracts, called for and made the termini of two 
cf the lines of defendant's grant and the boundary of a third,. to wit, the 
Daniel Moore line and the Jesse Gragg line, and John Crisp's own line, 
were not sufficiently established to require or permit the application of 
the principle, and the calls by course and distance afforded the safer 
guide to a proper location. On the present trial, additional evidence 
was offered by defendant tending to show that the Daniel Moore line was 
51 well-known and established line, and there were also additional deeds 
and testimony offered tending to show that the John Crisp line, re- 
ferred to and made the last call of defendant's grant, was a well-organ- 
ized and established line or lines closing the survey and boundary as 
contended for and claimed by defendant. This additional testimony, 
tending as i t  did to show that these lines of adjoining tracts, called for 
as termini and boundaries of defendant's grant, were sufficiently proved 
and established, was such as to permit and require that the question of 
location should be considered by the jury, on the principles referred to, 
and we find nothing in the charge of the court or in  the other features of 
the trial which gives plaintiff any just ground of complaint. There is 
no error, and the judgment for defendant is affirmed. 

No error. 

CLABE, C. J., dissenting: This case was before us, 152 N. C., 537, 
nhere the map was set out which shows the remarkable nature of the 
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defendant's contention in  this case. I n  accordance with that decisiori 
end its subsequent approval in the opinion by Hoke, J., in Bowen v. 
Lumber Co., 153 N. C., 369, there is error on the present appeal, for 
which there should be a new trial. 

"The reason of the law is the life thereof," and "when the (448) 
reason ceases, the law ceases." These two rules are well recog- 
nized by sound common sense and must be observed to save the lam from . 
degenerating into mere technicality. 

At  common law i t  was held that when a natural boundary is called 
for i t  will control course and distance. I n  Cherry v. State, 7 N.  C., 82, 
this principle was extended owing to "the peculiar situation and cir- 
cumstances of the country at  that time," to hold that the line of an 
adjacent tract when called for should be treated as a natural boundary. 
The proposition is not true as a matter of fact. The line of another 
tract is not a natural boundary. I t  lacks much of being so, for it is 
artificial, not natural and unchangeable and unmistakable. Hence i t  
should only be treated as such when in  the nature of things i t  is more 
certain than the course and distance. I t  ought not to apply when, as in 
the present case, there is much else in the description which will make the 
true boundaries beyond question and when to apply to the principle will 
negative the better evidence and be a practical denial of the proper result. 

I n  the present case the patent was issued by the State to Crisp, un- 
der whom the defendant claims, for 50 acres, with a plat laid down 
as  a parallelogram on the grant which describes the boundaries as run- 
ning from the beginning (which is not disputed) "N. 35 W. 100 poles 
to a stake in Daniel Moore's line; then W. 80 poles to a stake iu 
Jesse Gragg's line; then S. 35 E. 100 poles to a stake in  his own line; 
thence E. with said line to the beginning." The defendant contends 
that the first line should be extended to Daniel Moore's line, though 
this would make i t  274 poles instead of "100 poles," as stated in the 
grant; that instead of the second call in the grant "80 poles W. to a 
stake in  Jesse Gragg's line," the second line should run S. 35 W. 
319% poles to a corner of Jesse Gragg's line," though in so doing both 
course and distance are wide of the mark and the line would cross 
through two older surveys. The third line in the grant is "S. 35 E. 
100 poles to a stake in Crisp's own line," and the fourth line was "and 
thence E. with said line to the beginnng," which of course would be 80 
poles. But if this third line is run according to the defendant's con- 
tention, it would cut in half another tract and would run 388 
poles instead of 100 poles, as called for in the grant, and the (449) 
fourth line, instead of being "east with said line to the begin- 
ning" 80 poles, would run five different courses, aggregating 400 poles, 
to get back to the beginning. 
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Instead of the 50 acres granted Crisp, the defendant will gelt 700 
acres, 650 of which the plaintiff has paid the State for and for only 
50 of which the grantor of the defendant paid the State. I t  is in 
evidence that the defendant has always listed this land for taxation 
under oath as 50 acres. To run the first line as the defendant con- 
tends, "to a stake i n  Daniel Moore's line," not only disregards the limi- . tation of 100 poles which is a part of the description of that l inq b u t .  
It totally disregards the second, third, and fourth lines; i t  disregards 
the patent and gives the defendant fourteen times as much land as 
the State granted. I t  also disregards the plat laid down on the grant 
as required by the statute, and the fact that the description in the 
grant and the plat alike call for a parallelogram, and that the defend- 
ant's contention will give us a most irregular tract with eight sides 
instead of four, and whose boundaries will aggregate 1,313?/2 poles in- 
stead of 360, as called for by the grant and plat. Such a reductio ad 
absurdurn is its own refutation. 

I t  would be more certain-indeed, i t  would be absolutely certain-to 
start a t  the beginning and reverse the course and distance, which our 
decisions permit when greater certainty can be ascertaineld thereby 
(Norwood v. Crawford, 114 N .  C., 513), though the Court does not 
favor reversing unless i t  is necessary to avoid a palpable mistake, as 
here, in  running the course and distance in  regular order. Hut, as was 
said i n  this case, 152 N. C., 541, "When the plat, the courses and dis- 
tances, and the acreage all correspond, as they do in  this case, they are 
more certain than the wild result which would be obtained by depart- 
ing from them in attempting to give the preference to the call for 
"a stake in  Daniel Moore's line" when there was no actual survey, and 
the surveyor and grantee did not know where i t  was," as wag palpably 

the case. 
(450) On that same page, 152 N. C., 541, this Court said: "While 

acreage is usually postponed to other descriptions, there are 
cases in which the Court has held that i t  was a potent, if not a conclu- 
sive factor. It was so held in  Cox v. Cox, 91 N.  C., 256. I n  Baater 11. 

Wilson, 95 N. C., 137, it was held that the number of acres in somc: 
cases may have a controlling effect. I n  Peehles v. Graham, 128 N .  C., 
227, the Court says: 'The general rule is that the quantity of land 
stated to be conveyed will not be considered in dekermining lacations 
or boundaries. But there is a well-known exception to this: 'Where 
the location or boundary is  doubtful, quantity becomes important. 
Brown v. House, 116 N.  C., 866; Cox a. Cox, 91 N. C., 356.' " The 
Court further said, quoting from Mayo v. Blount, 23 N. C., 283 : 'A per- 
fect description which fully ascertains the corpus is not to be defeated bv 
the addition of further and false descriptions.' Certainly, no stronger 
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appropriate cases, to the facts of this case with the most remarkable 
results which would follow, is to discredit the rule itself and will call 
for its abrogation altogether. I t  is merely a judicial opinion as to the 
weight of evidence. I f  held and understood, in this case, as an iron- 
bound rule of such devastating importance as to take precedence of and 
overthrow all other description that may be far more material and con- 
ducive to a correct result and admitting of no exception, this will not 
make for the ascertainment, but for the denial of the true boundary in 
all cases where there is more evidence. This is to make a judicial opin- 
ior, as to the weight a jury should giue to evidence an irrebuttable rule 
admitting of no exceptions. 

Upon the state of facts in this case the true rule is, as was 
(452) laid down by us, 182 N. C., 531, and which has been reaffirmed 

by Hoke, J.. speaking for a unanimous Court, in Bowen v. hum- 
ber Co., 153 N.  C., 369, whera he says that this rule "is never departed 
from unless accompanying data and relex-ant facts make it perfectly 
clear that its application would lead to an erroneous conclusion, as iri 
the recent case of Lumber Co. v. Hutton, 152 X. C., 537." After the 
facts of this case have thus been twice pronounced as not requiring the 
application of this rule, i t  ought not ILOW to be held that they do re- 
quire the application of the rule, notwithstanding the results above 
oummed up. 

I t  is to be doubted if in all the books of the law there can be found a 
single case where an arbitrary rule as to the weight to be given one de- 
scription in a deed, which was expressed by judicial decision and not by 
statute, as a matter of convenience and for the better ascertainment of 
the truth, is upheld as irrebuttable and admitting of no exception what- 
ever, even when its application will be to contradict all the other bound- 
aries set out, and will increase the acreage fourteen-fold, and will reject 
entirely the plat which by statute is laid down on the grant. I n  its 
proper place and in proper cases, the rule is useful. To apply it here 
will be mischievous. Even in "the laws of the Medes and Persians" an 
exception was found, as there is to all rules. But the defendant contends 
that none shall be permitted to this, however palpably, even painfully, 
erroneous and wrong the result it shall bring about. I f  so, then this 
of itself is an exception to the general rule, that "All rules have t h e i ~  
exceptions," for elcceptio probat regulam. 

I t  was of such as this that Tennyson spoke: 

"The old order changeth, yielding place to new, 
Lest one good custom should corrupt the world." 

As the old Latin maxim has i t :  "Quis haeret i n  Zitera, haeret in 
cortice." 
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case for the application of this principle can be found than in this, 
where the courses and distances giren in the grant of the tract, which 
was not actually surveyed, are found to agree exactly with the quantity 
of 50 acres described and conveyed, and with the plat attached to the 
grant, and mhere to discard them would increase the quantity of land 
to fourteen times that for which the State was paid." 

I n  6rozu.n v. House, 116 N.  C., 866, the Court refused to extend a line 
to a stake in  the boundaries of another tract when i t  would have in- 
creased the acreage only twice; whereas, in  this case, to do so would 
make the acreage fourteen times as much. On the rehearing in that 
case, 118 N. C., 870, the Court reaffirmed its ruling and cited Harry v. 
Graham, 18 n'. C., 76. "Where the distance called for gave out 30 
poles short of the line of the other tract, the Court refused to extend 
the line 30 poles and held that it must terminate at  the end of the 
distance called for." I t  also cited Carson v. Burnett, 18 N. C., 51-6. 
which held that "The course and distance called for must control unless 
there is another call more definite and certain than course and dis- 
tance," and cited JTissam v. Gaylord, 44 N .  C., 116; Spruill v. Daven- 
port, ib., 134; CansZer v. Fite, 50 N. C., 424, and MizelZ v. Simmons, 
79 N. C., 182, all to the sanie effect. 

I n  Xizell v. Simmons, 79 N. C., 190, where the call was "east," (451) 
which was palpably erroneous, the Court followed the rest of 
the description and read ('west." So, in  this case, the Court should 
omit the palpable misdescription of a part of the first line, "to a stake 
in Daniel Moore's line," and take the rest of the description of that 
first line, "100 poles" plus the description in the second line, "80 poles 
W. to a stake in Jesse Gragg's line," plus the description of the third 
line, ('then S. 35 E. 100 poles to a stake in Crisp's line," and plus the 
description of the fourth, "then east with Crisp's line" to the begin- 
ning, and the acreage of 50 acres and the plat as laid down in  the 
grant, and from these establish the land which was actually granted, 
for all of these are certain, and the erroneous part of the descriptiorl 

' in the first line, '(to a stake in Daniel Moore's line," is as palpably 
erroneous as writing "east" when it should hare been ('west." 

There is a maxim in war, "Not to leave an armed fort in the real. 
without masking it or taking it." At the battle of Germantown, 
"Chew's House," a stone building, mas taken possession of by a small 
body of the enemy's infantry, perhaps half a company, when their 
army was in full retreat. One of the American generals insisted on 
z~pplying the above maxim of war and halted our advancing line to 
take the "fort." The enemy rallied and the American cause lost a 
splendid victory and our independence was delayed several years there- 
by. To apply the above maxim of the land law, which is useful in 
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After the twice repeated opinion of the Court, that upon these facts 
the line could not be extended beyond the boundaries and acreage of the 
grant and plat, the court below should have so instructed the jury. 

B R O ~ N ,  J., concurs in the dissenting opinion of CLARE, C. J. 

Cited: Lumber Go. v: Bernhardt, 162 N. C., 465, 469; Lumber Co. 
v. Lumber Co., 169 N.  C., 100; Power Co. v .  Savage, 170 N. C., 628. 

(453) 
NANCY J. GAINEY, ADMINISTRATRIX, v. ATLANTIC COAST LINE RAILWAY 

COMPANY. 

(Filed 10 April, 1912.) 

Contributory Negligence-Evidence-"Look and Listenn-Railroads-Warn- 
ings. 

Upon the admission of the parties in this action for damages for the 
negligent killing of plaintiff's intestate: Held, the plaintiff is barred of 
recovery owing to the intestate's contributory negligence in stepping upon 
the track of the defendant, under the circumstances, without looking or 
listening, and without introducing evidence tending to show that the de- 
fendant's passing train, which caused the death of the intestate, was not 
giving the customary signals or warning of its approach. 

APPEAL from Perguson, J., at November Term, 1911, of NASH. 
Action to recover damages for the death of plaintiff's intestate. 

His Honor rendelred judgment that upon the pleadings and admissions 
in open court, the plaintiff's intestate was guilty of contributory negli- 
gence, which bare any recovery herein, and ordered a nonsuit. The 
plaintiff excepted and appealed. 

The following judgment was rendered : 

This cause coming on for hearing before his Honor, G. S. Ferguson, 
and being heard upon the pleadings and the admissions of the parties, 
and the further admission that the two tracks of the defendant company 
run parallel at  a distance of 13 feet apart from center to center, and 
the court being of opinion, upon said'pleadings and admissions, that 
plaintiff's intestate was guilty of contributory negligence, which bars 
any recovery herein, it is therefore adjudged that plaintiff take nothing 
by her writ; that the defendant go hence without day and recover its 
costs of plaintiff and the surety on her prosecution bond, to be taxed by 
the clerk. 

G. S. FERGUSON, 
Judge Presiding. 
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The following is a return made to a writ of certiorari issuing from the 
Supreme Court : 

To the Honorable, the Supreme Court of North Carolina: 
I n  obedience to the order of the court made in  the case of Nancy J. 

Gainey, administratrix of Robert Gainey, v. Atlantic Coast Line 
(454) Railroad Company, I beg to report that when the case was called 

for trial and the pleading read, it was admitted that the decedent, 
who was standing at the side of the northbound track waiting for a long 
freight train which was going north to clear the crossing, walked around 
the end of the caboose and stepped upon the track of the southbound train 
and was immediately struck and killed. It was further admitted that 
the distance bdween the center of the tracks was 13% feet. 

The plaintiff admitted that she had no evidence, to prove that the 
passenge'r train was not equipped with a proper headlight, and that i t  
was not burning, or to prove that the bell was not ringing or that the 
whistle for the station and crossing had not been blown. 

It was further admitted that there was an arc light a t  the crosqing, 
which was burning. 

I was of the opinion that there was suffhcient room and opportunity 
for the decedent, after he got within the zone of danger, to have 01,- 
served the approach of the passenger train before he went upon the 
track, and that is was negligence for him not to have done so, and to get 
on the track without looking and listening for the train; and under the 
ruling of the Court in  Colemiam's case, I stated that upon the pleadings 
and admissions, if that should be the evidence on the trial, I would direct 
:I, nonsuit; and in deference to this intimation the plaintiff agreed thnt 1 
might order a nonsuit and she take exception thereto and appeal to the 
Supreme Court, which was accordingly done. . 

Respectfully submitted, 
G. S. FEROUSON. 

Honry Grady, T .  T .  Thorne for plaintif. 
8'. S. Sp~ui l l  for defendant. 

PER CURIAM. When this cause was argued in  this Court a writ of 
certiorari was issued, directing the judge of the Superior Court 

(455) to certify up as a part of the record the admissions of the parties 
made in open court, and which were fully set out in the record. 

His Honor having certified the said admissions in due form, they 
have been considered by us. We are of opinion, upon the said admis- 
sions so certified to us, and upon the pleadings, that the plaintiff's in- 
testate was guilty of contributory negligence upon the plaintiff's own 
showing, and that the judgment of nonsuit was properly entered. 

Affirmed. 368 
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D. J. RICHARDS v. RITTER LUMBER COMPANY. 

(Filed 25 May, 1912.) 

Modified upon petition to rehear. 

PER CURIAM. Upon consideration of the  opinion and  judgment  a t  
lnst term, the  Court  is  of opinion, as  alleged i n  t h e  petition t o  rehear, 
t h a t  the  conclusion and  judgment a t  las t  term should be  reformed b y  
s tr iking out the  judgment, '(Defendant's appeal  dismissed," a n d  sub- 
s t i tut ing i n  lieu thereof, a f te r  t h e  word "record," t h e  words "In both 
appeals, N e w  Trial," as  prayed i n  the  petition to  rehear. 

J u d g m e n t  reformed accordingly. 

STATE v. WILLIAM DAVIS A ~ D  WILEY STATON. 

(Filed 15 May, 1912.) 

1. Roads and Higl~waj  s-County Commissioners-Order Establishing Road- 
Appeal-Superior Court-Trial de Novo-Order Vacated. 

An appeal properly taken to the Superior Court from an order of the 
county commissioners directing the laying out of a highway, has the 
force and effect of vacating the order appealed from; and pending such 
appeal the case does not come within the provision of the law looking 
to the proper maintenance and working of the roads. Revisal, sec. 2690. 

2. Same-Working Roads-Indictment. 
Defendants are not guilty of a violation of the statute in refusing to 

work on a public road, after being summoned to do so by the overseer, 
after they have appealed to the Superior Court from a n  order of the 
county commissioners to lay out the road in question, and have given the 
bond and in all respects have complied with the statute; for under the 
express words of the statute "the whole matter is to be heard anew"; 
all issues of fact raised are to be determined in the Superior Court, and 
the appeal vacates the order. Revisal, sec. 2690. 

3. Same-Case Agreed-Special Verdict-Practice. 
Defendants, being indicted for refusing to work the road, agreed with 

the solicitor as to the facts constituting the offense, and consented that 
these facts should be regarded by the court as a special verdict. Therein 
i t  appeared that the order establishing the road in question had been ap- 
pealed from t~ the Superior Court and the appeal perfected as  required 
by the statute. I t  is held that the appeal would have vacated the order 
establishing the road if i t  had been in fact from a special verdict of a n  
impaneled jury, and when so found, the defendants should be acquitted. 

159-24 , 369 
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APPEAL from Foushee, J., a t  March Term, 1912, of HENDER- 
(456) SON. 

Indictment for failure to work road after notice, heard on 
. appeal from a justice of peace and determined as on special verdict. 

The facts presented in form as a special verdict and agreed upon by 
solicitor and coupsel for defendant, are as follows: ('That a, petition 
for a public road in Crab Creek Township was filed with the Board of 
Commissioners of Henderson County. That there was also a counter- 
petition filed. That an order was made by the board of commissioner3 
that the road should be opened. That no further action was taken in  
the matter and the road was never opened. That four years thereafter 
a petition was filed before the board of commissioners, asking that the 
road be opened according to the order previously made. To this a 
counter-petition was filed. The board of commissioners having ordered 
that the road be opened, the counter-petitioners prayed an appeal to 
the Superior Court and gave bond for the costs in accordance with the 
statute. Pending this appeal, the overseer of the road summoned the 

defendants to work on the road. The defendants refused to do 
(457) so, being advised by counsel that pending the appeal the over- 

seer had no right to work the road." Upon these facts, the court 
being of opinion that defendants were guilty, it was so adjudged, and 
defendants excepted and appealed. 

Attorney-General Ricket t  and T .  H. Calvert,  Assistant At torney-  
General, for the State .  

M c .  D. R a y  and H .  G. Eruart for defendants. 

HOKE, J. The first order for the laying out of the road was not pur- 
sned, and the seeolld application was recognized and dealt with as an 
original petition both by the parties and the board of commissioners, and, 
considering the proceedings in  that aspect, the case, as correctly stated 
by the Attorney-General, presents the single question whether defend- 
ants can be convicted of the offense of failing to work a public road 
after being duly notified, while an appeal was pending in the Superior 
Court to review the action of the county commissioners establishing the 
road. 

The statute applicable to appeals and the effect of them in cases of 
this kind (Revisal, see. 2690), is as follows: "Any person may appeal 
to the Superior Court at term-time from the determination of the board 
of county commissioners, and if any person shall appeal from the board 
on a petition, he shall give bond to the opposing part$ as provided in 
other cases of appeal, and the Superior Court at term shall hear the 
whole matter anew; and where any proceeding is instituted to lay out, 
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establish, alter, or discontinue public roads or to appoint and settle fer- 
ries, and the said proceeding is carried to the Superior Court in ternz- 
time by appeal or otherwise, the parties to said proceeding shall bp 
entitled to have every iss~re of fact joined in said proceeding tried in the 
Superior Court in term-time by jury, and from the judgment of the 
Superior Court either party may appeal to the Supreme Court as is pro- 
vided by law for other appeals." 

From the broad in ipo~t  of the language and authoritatire interpreta- 
tions of this and similar statutes, as well as froln the "reason of t119 
thing," we conclude thar an appeal properly taken from an order 
directing the laying out of a highway has the force and efTect (458) 
of vacating the judgment or order, and that pending such ap- 
peal the case does not come the provision of the lam looking to 
the proper maintenance and working of the roads. Keaton v. Godfrey, 
152 N. C., 17;  JlcDowell v. Imane Asylwm, 101 N. C., pp. 656-659; 
E'irilley v. Oldhum, 68 Indiana, 114; Taft v. Pettsford, 28 Vt., 286; Pool 
v. Breese, 114 Ill., 594. Speaking to the question in NicDowell v. 
AysZum, supra, Xerrirnom, J., delivering the opinion of the Court, said : 
"Noreover, the statutory provision allowing the appeal from the order 
of the county commissioners, establishing or refusing to establish or 
discontinuing or refusing to discontinue a road or ferry already estab- 
lished, contemplates that an appeal shall lie at once from such order.. 
The province of the Superior Court upon such appeal is not simply to 
correct errors of law of the county commissioners. In  such case the 
whole matter of the application is heard de novo, and the parties will 
be entitled to have all the issues of fact raised by the petition, and the 
objections thereto, tried by a jury. Then, wherefore execute the prin- 
cipal order before an appeal would lie from i t ?  What end could be 
subserved by delaying the appeal until it could be executed? It is not 
probable that the dissatisfied party would be content after its execu- 
tion, because his objection was to establishing the road at  all, and his 
~ p p e a l  would present questions in that respect that he would be entitled 
to have settled and decided by the Superior Court, not exercising juris- 
diction and authority simply to correct errors of law, but to hear and 
determine the whole matter anew upon the merits as to the facts and 
the law applicable. I t  would be idle and nugatory to execute such 
order before the appeal." I t  is otherwise with us in regard to appeals 
in ordinary civil litigation, but this is so by express provision of the 
statute in  such cases. Revisal, see. 604, and other sections looking to 
a stay of execution in ordinary civil judgments, as in section 1490, re- 
ferring to appeals from cases tried by justice of the peace. There is 
no such provision, however, on appeals of the kind we are considering, 
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(459) and where, as i n  this case, "the whole matter is  to be heard 
anew," and a party is entitled to have every issue of fact raised 

determined in the appellate court. 
W e  are of opinion, as stated, that  the appeal should be held to va- 

cate the judgment. 2 Encay. Pl .  and Pr., p. 323. liucas v. Dennington. 
86 Ill., 88;  Paine v. Cowden, 34 Mass., 142. 

I t  is true, we have said in Blair v. Conkley, 136 N. C., 405, that in 
the absence of specific statutory provision, appeals from the board of 
county commissioners should be in accord with the rules obtaining in 
cases of appeals from a justice's court, but  this was said i n  reference to 
the more formal regulations concerning the prosecution of such appeals, 
and was not intended to change or alter the express provision of the 
statute, without restriction or limitation, that  on appeals of this kind 
"the whole matter should be heard anew." 

W e  have considered tlle appeal as if the questions raised had been 
iormally and properly presented by a special verdict; i t  was so dealt 
v i th  in  the court below; but we must not be understood as approving 

. the submission of facts ill these cases by agreement of counsel. They 
should be formally stater1 and embodied in  a special verdict by an im- 
paneled jury. S. v. Wells, 142 N. C., pp. 590-596. 

There is error, and on the facts presented when properly established, 
defendants are entitled to an acquittal. 

Error .  

STATE v. ANDREW MOSTELLA. 

(Filed 10 April, 1912.) 

I. Spirituous Liquor-Possession-Evidence-Prima Facie Case -Rebuttal- 
Questions for Jury. 

Chapter 21, Laws of 1908, making it unlawful for persons other than 
licensed druggists to keep on hand spirituous, etc., liquors, in Richmond 
County, also provides that, with the exception of druggists, the possession 
of more than a quart thereof is prima facie evidence of guilt. Evidence 
is sufficient for conviction, under this statute, which tends to show that 
four half-pint bottles of whiskey were found concealed in the defendant's 
poolroom, and that 58 ounces thereof were found under his pool table in a 
bucket; and it was competent to ihow by a witness that he had found this 
whiskey in the bucket, which he poured into a bottle and produced at the 
trial, in rebuttal of defendant's evidence that the contents of the bucket 
was not whiskey. 
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2. Spirituous Liquor-Possession-Prima Facie Case-Unlawful Sales-Time 
Not of the Essence-Instructions-"Reasonable Doubt." 

Upon the trial for an unlawful sale of whiskey in Richmond county un- 
der a special legislative enactment, making the possession of more than a 
quart prima facie evidence of guilt, the time of the possession is not of the 
essence, and the date laid in  the bill is ordinarily not considered a s  re- 
strictive o r  controlling on the question of proof; and the charge of tlle 
court is not held for reversible error in  this case in  that respect, or on 
the question as to reasonable doubt. 

APPEAL from Whedbee,  J., a t  January Term, 1912, of RICH- (460) 
MOND. 

Indictment for keeping liquor on hand for sale contrary to law. 
There was verdict of guilty. Judgment, and defendant excepted and 
appealed. 

Attorney-General I". W. Bicke t t  arnd Assistand Attorney-General 1'. 
H. Calvert  for the  fltate. 

J o h n  P. Cameron  and  Lorenxo Medl in  for defendant.  

HOKE, J. The statute applicable, chapter 21, Laws Extra Session 
1998, makes i t  unlawful for persons other than duly licensed druggists 
to have or keep for sale, barter, or exchange spirituous, vinous, malt, 
or other intoxicating liquors in the county of Richmond. By section 
2, the having on hand more than one quart of the liquors in  question 
by persons other than duly licensed drnggists is made prima facie evi- 
dence of guilt. 

There was ample evidence to sustain the verdict, and we find no re- 
versible error which entitles defendant to a new trial of the issue. 

There was evidence on the part of the State tending to show that 
defendant was proprietor of a poolroom, and among other things found 
on defendant's premises tending to establish the charge, including 
four half-pint bottles of whiskey in  a bed under the cover, castor (461) 
shucks used to cover bottles, empty bottles, etc., the officer, a 
short time prior to indictment found a bucket containing 58 ounces 
of corn whiskey under the pool-room table. This the officer poured out 
into a large bottle, and i t  was produced a t  the trial, defendant contend- 
ing there was error because i t  had been poured out of the bucket and on 
that account was no longer admissible as evidence. The officer gave 
the very natural explanation that he did this because he was afraid i t  
might be overturned. The article was produced because of a claim 
made by defendant that the contents of the bucket was not whiskey. 
The objection urged goes to the force of the circumstance, but in no 
v a y  affects the reler~ancy. Defendant objected further to a portion 
of his Honor's charge, as follows: "The law presumes the defendant 
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ir  innocent, and requires the State to satisfy you beyond a reasonable 
doubt that he had intoxicating bitters in  his possession for the purpose 
of sale within the county of Richmond within two years from the date 
of this bill of indictment. I t  does not make any difference what whis- 
key, whether this particular whiskey ol any whiskey, if this evidence 
satisfies you beyond a reasonable doubt that he kept whiskey in his pos- 
session for the purpose of sale in violation of this act, i t  would be your 
duty to return a verdict of guilty," the objection being that the inquiry 
should have been confined to the precise time laid in the bill. But i t  
is well understood. that when time is not of the essence, the date laid in 
the hi11 is ordinarily not consfdered as restrictive or controlling on the 
question of proof. S. v .  Williams, 117 N. C., 753. We find nothing 
in the charge as to reasonable doubt that is calculated to affect defend- 
ant's rights adversely or that was likely in any way to have misled the 
jury. S. v. Whitson, 111 N. C., 695. 

No error. 

Cited: X. v .  Wilkerson, 164 N. C., 442. 

(462) 
STATE v. H. N. PACE. 

(Filed 28 May, 1912.) 

1. Motion to Quash-Plea in Abatement-Court's Discretion-Appeal and 
Error-Practice. 

A plea in  abatement or  a motion to quash a bill of indictment, made 
after the plea of not guilty is entered, is  only allowed in the discretion of 
the trial court, which will not be reviewed on appeal. 

2. Motion to Quash-Plea in Abatement-Waiver. 
One who fails, with full knowledge of the facts, to file his plea in abate- 

ment in  apt  time will be deemed to have waived his rights thereto. 

3. Seduction-Breach of Promise-Evidence-Testimony of Wife-Corrobo- 
ration-Interpretation of Statutes. 

While the statute provides that "the unsupported testimony of the 
woman shall not be sufficient to convict," for seduction under promise 
of marriage (Revisal, sec. 3354) ,  i t  does not limit or define the character 
of the corroborating testimony required. 

4. Same-Statements Made to Others. 
I n  a n  action for seduction under a breach of promise of marriage (Re- 

visal, see. 3354) ,  evidence of statements made to others that the prosecutrix 
and the defendant were to be married is competent to corroborate the 
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testimony of the prosecutrix that the defendant had offered and promised 
to marry her, and with other evidence in this case of his registering with 
her as man and wife at a hotel, his misstatements as to the marriage 
license and as to his not being a married man, etc., told by her to others 
before and after the act of seduction, and corroborated by them, is held 
sufficient for a conviction. 

APPEAL from Carter, J., at October Term, 1911, of CRAVEN. 
The defendant mas indicted under section 3354 for seduction under 

promise of marriage. There was a verdict of guilty, followed by judg- 
ment sentencing the defendant to the State Prison, from which judg- 
ment the defendant appealed. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE BROWN. 

Attorney-General Bickett and Assistant Attorney-Geneml Cnlvert f o r  
the Xtate. 

Moore d2 Dunn, for d'efendamt. 

BROWN, J. 1. At the conclusion of the testimony of Hen- 
riette Dougherty, the prosecutrix, who testified for the State, the (463)  

be tried in the county of New Hanover, where the alleged act of se- 
duction, according to testimony of the said witness, occurred. His  
Honor overruled the plea. The defendant excepted. 

The findings of the judge show that at  the preliminary hearing of 
this case when the defendant was bound over, all of the facts set out in 
the plea of abatement appeared in evidence, and the defendant was 
present and,represented by counsel. H e  knew a t  the time when the 
indictment was tried and before the jury was impaneled what the tes- 
timony of the prosecuting witness would be. H e  had ample opportunity 
to file his plea in  abatement in apt time. 

I t  is well settled that a plea in abatement or a motion to quash a bill 
of indictment made after the plea of not guilty is entered is only al- 
lowed in the discretion of the court. His Honor declined, in  his dis- 
cretion to permit the plea to be filed. The exercise of his discretion is 
not reviewable by us. S. v. Jones, 88 N.  C., 672. 

Assuming that the county of New Hanover was the proper venue, the 
defendant, having full knowledge of the facts which the State relied 
upon, is deemed to have waived the point by not filing his plea in abate- 
ment in  apt time. S. v. Holder, 133 N.  C., 709; S. v. Woodard, 123 
K. C., 710. 

2.  It is contended by the defendant that there is not sufficient cor- 
roborating evidence to the testimony of the prosecutrix. The statute 
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provides that ''the unsupported testimony of the woman shall not be 
sufficient to convict," but i t  in no sense limits or defines the character 
of the corroborating testinzony required. That is to be determined by 
the ordinarv rules of e~4dence. 

There are three essentials to a conviction under this statute: First, 
the criminal act; second, that it was the seductioil of an innocent and 
virtuous woman; and, third, that i t  vas  done under pronlise of mar- 

riage. The first is admitted by the defendant; the second is 
(464) proven practically by all the evidence in the case, and is real11 

not disputed so far  as the character of the woman is concerned; 
the promise of marriage is testified to by the prosecutrix and corrobo- 
lated fully by her declarations made before the seduction as m7ell as 
afterwards. 

I t  is settled that statements to others that the prosecutrix and the 
defendant were going to be married are, conlpetent for the purpose of 
corroborating the testimony of the prosecutrix that the defendant had 
cffered and promised to marry her. 8. c. Kincaid, 142 N. C., 657; 8. v.  
Whitley, 141 N. C., 823. 

The evidence tends to prove that the defendant was a married man 
working in  the railroad shops at  New Bern, and that his wife and chil- 
dren were living with his father at  Richnlond; that the prosecutrix was 
~mployed as a waitress a t  a hotel, and that she first became acquainted 
with the defendant in  February of that year; that she testified positively 
that she did not know that he mas a married man, and that he repre- 
sented himself as a single man, and repeatedly offered to marry her;  
that they went on excursions together to Morehead City and other 
places; that they were engaged to be married in January; that he told 
her that he could not wait until January, and desired her to marry him 
i n  August; he called regularly to see her on Sunday and Wednesday 
nights; they frequently went out together in public; they went to Wil- 
mington on Sunday to get married, the defendant stating that he had 
prepared to have the marriage license ready and the marriage takc 
place. - 

At Wilmington they went to a hotel. The defendant registered a.; 
"H. M. Pace and wife"; they were assigned to a room, when the al- 
leged seduction was accomplished. Immediately afterwards the de- 
fendant said that there was sonla miscarriage about the marriage license 
and they would have to go somewhere else to be married. He  constantly 
made excuses, deferring the marriage. 

All of these details were communicated by the prosecutrix to others 
and corroborated bv them after she found the defendant could not 
marry her. The promise of marriage and the attention of defendant 
to her were made knom7n to her friends before the trip to Wilmington. 
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We think that the evidence corroborates the testimony of the 
prosecutrix in every particular, and that upon all the evidence (465) 
the verdict of the jury was well warranted. 

I t  is well settled in this State that when a witness is impeached upon 
cross-examination or otherwise, and i t  is necessary to sustain the testi- 
mony by corroborative evidence, proof of declarations made to others 
similar to the testimony given in evidence on the trial may be proved by 
the witness who made them and the persons to whom they were made. 
8. v. George, 30 N.  C., 324; Marsh 11. Harrell,  46 N.  C., 329; S. v. 

. 

Whitf ield,  92 N. C., 831. 
I n  addition to this character of corroborative evidence, we think 

there is evidence of admissions by the defendant, and of his conduct 
towards the prosecutrix while he was in jail, which tend to corroborate 
the charge of the State that the seduction took place under promise of 
marriage, and the prosecutrix being ignorant of the fact that the de- 
fendant was married. 

Upon a review of the whole record, we find no error which we think 
is of sufficient importance to justify us in ordering another trial. We 
have carefully examined the remaining assignments of error, and find 
them without merit. 

No error. 

Cited:  8. v. Hund ,  170 N.  C., 706; S. v. Cline, ib., 752 ; S. v. Moody, 
172 N. C., 968. 

STATE v. CHARLES F. TAYLOR. 

(Filed 15 May, 1912.) 

1. .Barn Burning-Bad Blood-Intent-Evidence Sufficient. 
Evidence in  this case held sufficient to sustain a verdict against the 

defendant for burning the prosecutor's barn in violation of the statute, 
which.tended to show that there was bad blood between the prosecutor 
and the defendant; that a few nights after the defendant had tried to 
induce a witness to burn the barn, the barn was destroyed by fire; that 
on the night of the fire the prisoner induced the witness to stay with him, 
and the next morning tracks were found showing the size and certain 
peculiarities of the witness's shoes, leading by a devious route from the 
defendant's house to the prosecutor's barn; that  the witness did not make 
them, and the shoes themselves indicating that  some one had worn them 
during the night. 
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2. Same-Foot Tracks -Identity - Illustrations - Instructions - Harmless 
Error. 

When there is circumstantial evidence that the prisoner, indicted for 
burning the prosecutor's barn, had committed the deed, and which, 
among other things, tended to show that during the night he had used 
the shoes of a witness for the purpose of going there, the State contending 
that the shoes were too small for the prisoner and that he could have 
worn them by mashing down the vamps, it is not held for error that the 
solicitor exhibited the shoes to the jury, which were not put in evidence, 
by way of illustration, the court instructing the solicitor to proceed no 
further, and the jury to confine their consideration of the shoes to that of 
illustration only. 

(466) APPEAL by defendant from Just ice ,  J., at March Term, 1912, 
of BURKB. 

The facts are sufficiently stated in the opinion of the Court by MR. 
CHIEF JUSTICE CLARK. 

At torney-Genmal  B icke t t  and Assistant Attorney-General Calvert for 
t h e  S ta te .  

S p a i n h o u f -  & i l h l l  for defendant .  

CLARK, C. J. This was an indictment for burning a barn. The first 
exception is to the refusal of the court to charge the jury that the evi- 
dence was not sufficient to warrant a conviction and to return a verdict 
of not guilty. Upon this prayer we can consider only the evidence 
most favorable to the State. 

There was evidence that the defendant lived about one mile from the 
prosecutor; that there was bad blood between them; that the prosecu- 
tor, who was the owner of the burnt barn, had reported the defendant 
for running a blockade still; that the defendant had endeavored to get 
the witness Blue to hide on the roadside and shoot the prosecutor, and 
a few days before the barn was burnt had endeavored to get said Blue 
to burn the b a m ;  that the barn was burned one night in November, 
and that on that night, when the witness Blue, who was visiting the 
defendant's house, started to leave, the defendant insisted on his staying 
all night, promising him fried chicken and liquor for breakfast; that 
Blue when he went to bed left his shoes in a corner of the next room; 
that the next morning he found his shoes in the middle of the room, wet, 

muddy, the vamps mashed down and the strings broken; that the 
(467) next morning tracks corresponding to Blue's shoes were found 

leading by a devious route to the barn from defendant's house 
and going back to defendant's house; that Blue's shoes had an iron on 
heel and the toe of the right foot pointed i n ;  that these pecularities 
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showed in the tracks found; that Blue's shoes were too small for defend- 
ant, and that the next day the defendant was limping and said he had a 
sprained ankle. 

We think that the above evidence was sufficient to submit the case to 
the jury. X. v. Hunter,  143 N .  C., 610; 8. v. Daniels, 134 N.  C., 655. 

The theory of the State was that the defendant had used Blue's shoes, 
which, being too small for him, he had used by mashing down the 
vamps. The solicitor, in his argument, contended that when shoes are 
too small for a man he can wear them by mashing down the vamps, and 
exhibited shoes with the vamps thus mashed down, stating that he did 
this for illustration and that the shoes were not in evidence. On objec- 
tion by the defendant, the court told the solicitor not to proceed 
further along that line, and said to the jury that the solicitor was only 
illustrating his argument, and that the shoes were not in evidence. We 
cannot perceive how the defendant was prejudiced thereby. 

No error. 

STATE v. ANNIE BROWN. 

(Filed 10  April, 1912.) 

Cities and Towns - Recorder's Court - Criminal Actions -Extraterritorial 
Jurisdiction-Constitutional Law. 

A legislative enactment creating a municipal court for a n  incorporated 
city or town, and conferring thereon jurisdiction i n  a territory extending 
one mile beyond its corporate limits, over criminal cases concurrently cog- 
nizable in  a justice's court, is valid (State Constitution, Art. IV, sec. 12) ; 
and does not contravene Article IV, sec. 14, of the Constitution, providing 
for special courts for the trial of misdemeanors in  cities and towns. 8. u. 
Doster, 157, N. C., 634, cited and distinguished. 

APPEAL by the State from Cooke, J., at February Term, 1912, (468) 
of GUILFORD. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE WALKER. 

Attorney-General Bickett, Assistant Attorney-General Culvert, and 
A. Wayland Cooke for the State. 

S a p p  & Willimnzs for defendant. 

WALKER, J. The defendant was charged in the Municipal Cour t  of 
Greensboro with the comnlon-law offense of keeping a disorderly house, 
and was convicted. She appealed, and was again convicted in the Supe- 
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rior Court, but the judgment was arrested upon the ground that the 
crime was not committed within the corporate limits of Greensboro, 
although i t  was committed within one mile of the same. Appeal by the 
State. 

The contention is that the Legislature could not confer jurisdiction 
upon the Municipal Court of Greensboro to hear and determine criminal 
cases where the offenses are committed, not in the city, but within one 
mile thereof, and that she should have been indicted originally in the 
Superior Court. 

The acts establishing the court expressly give the jurisdiction where 
the crime is conlmitted in the city or within one mile of its corporate 
limits. Public Laws 1909 chap. (351, as amended by Prirate Laws 1911, 
chap. 430. Counsel for the defendant argued that this jurisdiction was 
not authorized by the Constitution, as it conflicted with the jurisdiction 
of justices of the peace under that instrument; but we think the question 
has been decided against this contention in several cases. I t  is only 
necessary to reproduce what was said in S. v. Collins, 151 N.  C., 648, 
where reference is thus made to the constitutiollal provision (Article IV., 
see. 12) for the establishment of courts inferior to the Superior Court: 
"These provisions so plainly worded and so conlprehensive in their scope, 
would seem to admit of no doubt as to the rightful exercise by the Legis- 
lature of its constitutional power in enacting the law by virtue of which 
the Recorder's Court of Nash County was created and afterwards organ- 
ized, and to be a full answer to the contention of the State in the court 
below. But the question has been heretofore fully considered by this 
Court, and we reached the conclusion that the Legislature had the 
power, under the Constitution, to establish a recorder's court, not (469) 
only for cities and towns, S. v .  Lytle, 138 N.  C., 1 3 8 ;  S.  v .  Busker- 
ville, 141 N .  C., 811; 8. v.  Jones, 145 IS. C., 460, but also for counties, 
S. v .  Shine, 149 N. C., 480. I n  the case last cited the Legislature created 
the recorder's court of Monroe, in the county of Union, and further pro- 
vided in the act by which the court was established as follows: 'Said 
coukt shall have exclusive and original jurisdiction to hear and determine 
all other criminal offenses committed within the county of Union below 
the grade of a felony, as now defined by law, and all other such offenses 
committed within the county of Union are hereby declared to be petty 
misdemeanors.' This language is at  least s~~bstantially identical with 
that to be found in Laws 1909, chap, 633, by which a recorder's court for 
Nash County was created. If the former act r a s  valid, and we so held, 
the latter must necessarily be." I t  mill be.obeerved that in S. v. Collins 
it appeared that the court was created for the entire county, including 
the town of Nashville, the capital of the county, and other towns therein. 
I n  S. r.  Shine the court mas created for the city of Monroe, but its 
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jurisdiction was extended beyond the city and to the county limits. The 
offense for which the defendant was convicted, in  that case, was com- 
mitted beyond the city limits. S. v. Raskerville, supra. The authori- 
ties seen1 to be decisive of the question now raised by the appellant. 

I t  is not necessary to decide whether the provision as to the exclusive- 
ness of the court's jurisdiction is valid, as, if it can only be concurrent 
with a court of a justice of the peace in certain cases, i t  has assumed and 
exercised, i11 this case, its rightful jurisdiction, and the question as to 
the extent of the jurisdiction is not presented, nor was i t  presented in 
.S. r .  Collins. 

The only question here is, and so it was in that case as to the 
recorder's court, whether the statutory court or the Superior Court 
had the jurisdiction. S. v. Doster, 157 N. C., 634, cited by defend- 
ant's counsel, does not sustain the position that, because this is 
called a municipal court, and has jurisdiction of offenses com- 
mitted in the city, i t  can have no jurisdiction beyond the (470) 
city limits, under Article I X ,  sec. 14, of the Constitution, . 
which provides for special courts for the trial of misdemeanors in 
cities and towns; but the intimation is clear that such jurisdiction 
may be given, though in some cases i t  may be concurrent. The 
offense, in that case, was within the jurisdiction of a justice of the 
peace, and committed outside of the city of Monroe. The defendant had 
been tried before a justice and convicted. On appeal he moved to quash, 
and the question was whether the Recorder's Court of Monroe had 
exclusive jurisdiction. The court held that i t  did not, but i t  did not 
decide that the jurisdiction was not concurrent, or that the Legislature 
could not confer jurisdiction outside the city upon the recorder's court. 
I n  this case, the offense is not within the finial jurisdiction of a justice of 
the peace. We do not see why the Legslature, under Article IT, see. 12, 
of the Constitution, is not invested with ample power to establish this 
court and assign to i t  the jurisdiction conferred by the statute. The 
court is given jurisdiction over offenses commmitted within the city of 
Greensboro, but the power of the Legislature was not thereby exhausted. 
I t  follows, therefore, that there was error in the judgment of the court. 

Error. 

Cited: S. v. Rice, 158 N.  C., 638. 
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STATE v. JOHN DUNN. 

(Filed 28 May, 1912.) 

1. Habeas Corpus-JurisdictiolI-Competent Court-Judgments-Second dp- 
peal-Rehearing-Practice. 

The writ of habeas corpus cannot be used in the nature of a writ of 
error, and will not be considered on appeal when i t  appears that the peti- 
tioner is  in  custody by virtue of the judgment of a cbmpetent court ap- 
pearing to be regularly entered (Revisal, sec. 1822, 2 ) ,  which has been 
affirmed by the Supreme court on a former appeal. 

2. Habeas Corpus-Competent Court-Judgment-Illegal Evidence-Intoxi- 
eating Liquors-Sale-Courts-Jurisdiction. 

An indictment and judgment against the prisoner for an illegal sale 
of spirituous liquors alleged to have been based upon illegal evidence 
authorized .by an unconstitutional statute, may not be passed upon in 
habeas corpus proceedings, for such would be to permit one Superior 
Court judge to examine into the proceedings before another judge, upon 
par01 evidence, and review his action. 

3. Federal Questions-Objections and Exceptions - Practice - Intoxicating 
Liquors-Sales-Presumptions-Statutes. 

When a Federal question arises i t  must be presented by a n  exception 
taken a t  the trial upon the merits, and be reviewed on appeal in that 
case. Semble, that under Chapter 20, Laws of 1905, making the possession 
of more than two gallons of whiskey prima facie evidence of the illegal 
sale, no Federal question can arise. 

(471) APPEAL by defendant from an order rendered by Peebles, J . ,  
at chambers, 10 April, 1912; from CUMBERLAND. 

The facts are sufficiently stated in the opinion of the Court by MR. 
CHIEF JUSTICE CLARK. 

Attorney-General  B icke t t  and  Assis tant  At torney-General  Cnlvert  for 
t h e  S t a t e .  

R. W.  W i n s t o n  and  E. G. Davis  for de fendan t .  

CLARK, C. J. The defendant was convicted upon an indictment, in 
the usual form, for illegal sale of intoxicating liquors. On appeal to this 
Court, the judgment was affirmed. The defendant then sued out a writ 
of habeas corpus  before a judge of the Superior Court, alleging that the 
conviction had be,en obtained upon illegal evidence. The judge refused 
to discharge the prisoner, whereupon he appealed to this Court. After- 
wards, in deference to the decision In re I lo l l ey ,  154 N .  C., 164, he with- 
drew said appeal and applied to this Court for a writ of certiorari.  This 
was granted, and the question now presented is whether there was error 
in refusing to discharge the petitioner upon habeas corpus. 
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I t  is true that when it appears upon the inspection of the record 
itself that the court imposing the sentence was without jurisdiction, the 
prisoner can be discharged upon habeas corpus upon the ground that 
the judgment is void, but the writ cannot be used in the nature 
of a writ of error. I f  the petitioner is in custody by virtue of the (478) 
judgment of a competent court, the statute forbids the writ to be 
issued. RevisaI, 1822 (2) ; 8. u. Webb,  155 N.  C., 426; H o w i e  u. Spi t t l e ,  
156 N.  C., 180; Ledford v. E m v s o n ,  143 N .  C., 536. The remedy is by 
appeal from the original judgment. I n  this case the indictment and 
judgment are in every respect regular upon their face. The court below 
could not go behind the record and find that the defendant was con- 
victed upon evidence which was illegal because authorized by an alleged 
unconstitutiona1 statute. This would be for one Superior Court Judge to 
examine into the proceedings before another judge, upon parol evidence, 
and review his action. 

Besides, in this case, the defendant had appealed to this Court, which 
had adjudged no error, and this proceeding is in effect an attempt to 
procure a rehearing of the cause upon a habeas corpus before another 
judge of the Superior Court. 

This point is not before us, for the reasons above given, but we may 
say that the statute thus irregularly attempted to be called in question 
was passed upon and construed in S. T .  M c l n t y r e ,  139 N. C., 599, and 
as there construed, no Federal question can arise in regard to it. When 
a Federal question arises it must be presented by an exception taken at 
the trial upon the merits, and be reviewed on appeal in that case. I t  
could not be presented in this irregular method. The judgment in refus- 
ing to discharge the prisoner is 

Affirmed. 

STATE v. BURRILL am LEONA CASEY. 

(Filed 17 April, 1912.) 

Homicide-Evidence-Coavictio~~ of Less Offense-Instructions-Harmless 
Error. 

A prisoner convicted of a less offense than the ,evidence discloses, if  
found by the jury to be the facts, cannot be heard to complain of a n  in- 
struction which precludes from their consideration a finding for the 
greater offense. 

 PEAL from Carter ,  J., at October Term, 1911, of CRAVE&-. 
The prisoners were jointly indicted for the murder of Joseph (473) 
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Whitty, who died 22 May, 1910. The charge of the State is that the 
deceased came to his death by means of poison administered by the 
defendants with felonious intent. The prisoners were convicted of 
murder in the second degree, and were sentenced to the State Prison 
for a period of ten years each. 

Attorney-General Bickett, Assistant Altorney-General Calvert, and 
D. L. Ward for the State. 

Carl Daniels and 17. D. McIver for defendants. 

BZOWN, J. The evidence in this case tends to prove that the feme 
prisoner was the wife of Joseph Whitty, the deceased, and that she was 
married to her coprisoner, Burrill Casey, about a month after the death 
of Whitty. There is most abundant evidence in  the record that the 
deceased came to his death by means of poisoning. 

I t  would serve no good purpose to review the evidence in this case, 
which tends strongly to prove, not only that the deceased came to his 
death by means of poison, but that the poison was administered by these 
unfortunate prisoners. 

We have examined carefully the exceptions to the evidence, and the 
exceptions to the charge to the jury, and we find all of them without 
merit. The charge of the court was comprehensive and clear, and gave 
the prisoners the benefit of every instruction that they were entitled to. 

1. I t  is contended that the solicitor had no right to place the prisoners 
upon trial for murder in the second degree only, and that it was their 
privilege to be tried for the capital felony, and the prisoners excepted 
to so much of his Honor's charge as  instructed the jury that they could 
not convict the prisoners, or either of them, of any higher offense than 
murder in the second degree. 

We fail to see that the prisoners have any reasonable ground for com- 
plaint because their lives were not put in jeopardy, and instead they 
were tried for an offense punishable only by imprisonment in the peni- 

tentiary. I t  is the settled law in this State that the prisoner 
(474) cannot complain of an instruction which could not possibly be 

prejudicial to him, but was in  his favor. 
I t  is true, as contended by the prisoner, that the administration of 

poison with felonious intent, resulting in death, constitutes murder in 
the first degree, but the fact that the State saw fit to ask for a verdict of 
murder in the secon'd degree is  a degree of mercy extended to the pris- 
oner, of which no reasonable person can complain. This question has 
been discussed and settled by this Court in  8. v. Matthews, 142 N.  C., 
621; S .  v. Quick, 150 N. C., 820; and 8. v. Freeman, 122 N. C., 1012. 

Upon a review of the entire record, we find 
No error. 
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STATE v. BURRILL AND LEONA CASEY. 

(Filed 17 April, 1912.) 

Homicide - Evidence - 
Harmless Error. 

Couviction of Less Offense - Solicitor's Request - 

The prisoner on trial for a capital felony cannot be heard to complain 
of error on the part of the State in asking for a conviction of a less offense 
than murder in the first degree, when from the evidence the verdict 
should be murder in the first degree, or a n  acquittal. 

APPEAL from Carter, J., at October Term, 1911, of CRAVEN. 
Indictment for murder. There was a verdict of guilty of murder in 

the second degree. The defendants appealed. 
The facts are suiXcinekly statd in the opinion of the Count by MR. 

JUSTICE BROWN. 

Attorney-General Bickett,  Assistant Attorney-General Calvert, and 
D. L. Ward  for the State. 

Curl Daniels and V'. D. McTver for defendants. 

BROWN, J. The evidence against Leona Casey amply justified her 
conviction, as is shown by the following extract from the brief of her 
counsel : 

"However, the crime she is charged with is the most heinous 
known to man. She is charged with poisoning one husband in (475) 
order that she might be free to marry another. I f  the evidence 
introduced in the case tends to prove anything against her, it must 
prove the charge." 

This unfortunate prisoner does not ask for a new trial, but states 
through her counsel, "But would prefer to take her ten years sentence 
in the penitentiary than to put her young life in jeopardy again." 

The only assignment of error discussed in the brief is stated as fol- 
lows: "At the conclusion of the evidence the State declined to ask the 
jury to convict her of murder in the first degree, and there was no 
evidence of murder in any other degree," and upon this decision of the 
solicitor, she asked her discharge. 

We have already held repeatedly that if the solicitor erred, it is an 
error in favor of the prisoner, of which she cannot justly complain. 
S. v. Quick, 150 N .  C., 820; S .  v. Matthews, 142 N .  C., 621. 

Upon a r e ~ i e w  of the entire record, we find 
No error. 
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STATE v. ALEX. JERNIGAN. 

(Filed 27 March, 1912.) 

1. Appeal and Error-Right of Trial by Jury-Manner of Trial Judge-Rec- 
ord-Constitutional Law. 

The Supreme Court is confined to what appears in  the record, and can- 
not award a new trial upon the ground assigned, merely that  the manner 
of the judge was such as to deprive the prisoner, convicted of murder, of 
his right to a trial by jury. 

2. Appeal and Error-Verdict, Directing-Intimation-Acquiescenee. 
When upon intimation from the trial judge that  he would charge the 

jury to return a verdict of murder in  the second degree, if they believed 
the evidence beyond a reasonable doubt, counsel for the prisoner said he 
would not address the jury, the remark of the attorney implies that the 
truth of the evidence could not be contested, and the intimation will not 
be held as  reversible error on appeal. 

3. Appeal and Error-Intimation-Instructions-Variation. 
In  this case, before prisoner's attorney had begun his address to the 

jury, upon a trial for murder, he said he would not do so upon an inti- 
mation from his Honor that  he would charge them to return a verdict 
of murder in  the second degree if they believed the evidence beyond a 
reasonable doubt. The court subsequently charged the jury to find'a 
verdict of murder in  the second degree if they were satisfied beyond a 
reasonable doubt that  the facts were as  testified to by the State's witnesses. 
The prisoner's attorney called the court's attention to the difference be- 
tween the intimation and the charge as given, and was offered and refused 
a n  opportunity to address the jury: Held, no error. 

4. Appeal and Error-Remarks of Judge-Exceptions, Specific-Practice. 
Exceptions to remarks of the trial judge in a colloquy with counsel, 

after the charge to the jury had been given, but in  their presence, will 
not be considered on appeal when the objectionable matter relied on is 
not pointed out. 

5. Appeal and Error-Objections and Exceptions-Incorrect Record-Prac- 
tice. 

This Court can only consider the exceptions properly presented in the 
record, and this rule will not be departed from because the appellant's 
attorney insists here that the case is not a correct statement of the case 
and that  he was not given an opportunity to note his exceptions. 

(476) APPEAL f r o m  Peeblcs,  J., a t  September Term, 1911, of JOHN- 
STON. 

T h e  defendant  was convicted of murder  i n  the second degree and  
sentenced to serve a t e rm of twenty-five years  a t  h a r d  labor  i n  the  State's 

. Prison. 
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The evidence of the principal witness for the State, George D. 
Langley, was as follows: "July 1st) lived in Wendell. I knew Albert 
Todd, G. N. Langley, Harrison Pittman, Lewis Jernigan. Todd and 
myself went to millpond two miles from Wendell; went just before 
night; went to set nets, but did not fish any. Bought cider, sardines, 
etc. Stayed there two hours. Drank pint of liquor on our way. Went 
in one-horse wagon, flat bottom, but no sides. I was sitting on right- 
hand side of wagon; Todd was on the other side, feet hanging down. 
Father, Lewis, and Pittman were in front of wagon. Defendant was 
lying down on his back, feet hanging out at  rear end of wagon. 
Did not see anything in hand of defendant. One-half mile after (477) 

1 leaving mill, defendant said some one had stolen his money. 
Todd asked who he thought got it. H e  said some one on the wagon got 
it. Todd said: 'You don't believe I got it, do you?' Defendant said: 
'Yes I think you got it,' or, 'I had as soon believe you got it as any one.' 
Todd got off the wagon and started around the wagon towards Jernigan. 
I got off and met Todd before he got to Jernigan, and got him back on 
the wagon, and I got on and we went about fifty yards, when defendant 
said: 'Albert, you have got my money, and I want you to give i t  to me.' 
Defendant had a knife open in his hand. Todd got off the second time, 
and I got him back second time; caught hold of him and told him to get 
back on wagon, and he did so. Fifty yards farther defendant said: 
'No son of a bitch can take my money and get off easy.' Todd said: 
'Don't let us have any more words about the money. I will not say a n y  
thing more about i t  if you don't.' Defendant said: 'It was my moneji 
and you taken it from me.' Todd got off the third time and went to him. 
When I got there he was standing behind the wagon, reaching over and 
hitting Jernigan with his fists. I saw him have nothing else. Two or 
three times; missed him a time or two and hit wagon beside him. I 
went behind Todd and put my arm around him and pulled him away, 
about three steps backwards. Defendant got off the wagon and went to 
Todd and cut him in the breast and left side with pocket-knife, and cut 
me on arm with same lick. Defendant then left road and went in woods. 
Todd ran back towards mill and called me. I told him I could not go, I 
was cut, but to come on and let us go home. Saw Jernigan next Sunday 
evening. I t  was a big, new knife. I saw the blade. [Blade of knife 
exhibited.] The one I saw. I and father told defendant to shut up his 
knife. Todd about twenty-five or thirty. H e  was logging for mill, and 
I was working at  the mill, running edger. Todd was a small man, 
weighing about 150 pounds, about 5 feet 4 inches high. Everybody took 
a drink of whiskey. Todd and defendant seemed to be friendly. I drank 
three glasses of cider. I don't know how much others drank. Defendant 
loaned Todd some money at the mill. Starlight night; think moon 
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was not shining. Road through woods where cutting took place; 
(478) woods on both sides. The licks that hit the bed of wagon seemed 

loud. Defendant never fell or got between wagon and wheels. 
Did not see Jernigan after he ran in woods. I stated on former trial 
that Jernigan got off wagon and went to Todd. I did not see him eating 
apples. I have been indicted for fighting." 

At the conclusion of the evidence offered by the State, counsel for the 
defendant announced that the defendant would not introduce evidence. 

As counsel for the defendant were about to address the jury, his 
Honor said: "You niay speak three hours, if you wish, but I am going 
to charge, if the jury believe the evidence beyond a reasonable doubt, 
they will find the defendant guilty of murder in the second degree." 
Thereupon one of the counsel for the defendant announced to the court 
that, in view of his Honor's statement, he would not address the jury. 

His Honor then proceeded to charge the jury, and defined the crimes 
of murder in the first degree, murder in the second degree, manslaughter, 
and justifialble honlicide; and charged, in par t :  "If the jury are satis- 
fied beyond a reasonable doubt that the facts are as testified by the wit- 
nesses for the State, you will find the defendant guilty of murder in the 
second degree." 

After his Honor concluded his charge to the jury, one of the counsel 
for the defendant stated to his Honor that he had not charged as he said 
he would. 

His I3onor replied: "Of course, I did not use the exact language, 
because the Supreme Court has suggested a better formula, but the effect 
of my charge is the same; and now that you know what my charge is, 
if you wish to address the jury you can do so, and I will again charge the 
jury after you have made your speech." 

The counsel then said that he would not address the jury, and asked 
the court to note an exception to the remarks made by the court; where- 
upon his Honor directed the jury to retire and make up their verdict. 

Attorney-General B icX.~ t t  and  A4ssistant d ttorney-General T .  H .  Cal- 
~ ~ r t  for the  State .  

R o y  & Barr i s  for defendant. 

(479) ALLEN, J. We cannot consider the contention that the man- 
ner of the judge was such as to deprive the defendant of his 

right to a trial by jury, because we are confined to the record, and 
nothing appears therefrom except what was said. Upon consideration 
of the evidence, it is certain that the defendant could not have been 
acquitted on the ground of self-defense, in  any aspect of it, and there 
was only a bare possibility of reducing the offense to manslaughter. 
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The defendant not only provoked the difficulty by calling the deceased 
a thief, but after the deceased indicated that he would resent the insult, 
he opened his knife and repeated the charge, and after the deceased was 
pulled away from him, and was being held, he advanced upon him and 
inflicted the mortal wound with his knife. 

When his Honor told counsel that he mould charge the jnry to return 
a verdict of guilty of murder in the second degree, if they believed the 
evidence beyond a reasonable doubt, and counsel replied that in view of 
his Honor's statement he would not address the jury, this could only 
mean that the truth of the evidence could not be contested; otherwise, 
he would have discussed the credibility of the witness before the jury. 
I t  does not appear, however, that any exception was taken by the 
defendant to this staternelit of the judge, and so far as the case on appeal 
discloses, there was no exception to the charge to the jury. 

I t  is true that after the charge was delivered and a colloquy ensued 
between the judge and one of the counsel, that the judge was requested 
to note an exception to his remarks, but the remarks excepted to are not 
pointed out, and those immediately preceding were that counsel could 
address the jnry if they desired to do so. 

I t  also appears that there is no assignment of error in the record. 
I t  is possible, as suggested by counsel, that they had no opportunity 

to note their exceptions, and that the case is not a correct narrative of 
the trial, but however reluctant we niay be to affirm a judgment for a 
long tern1 of imprisoiinlent when such coinplaints are made, me cannot 
base our judgment on them. We find 

No error. 

STATE v. F. C. WATKINS. 

(Filed 28 May, 1912.) 

3. Evidence-Dying 1)eclarations-Conlpetel~cy. 
Evidence of dying declarations does not depend for its competency 

upon a declaration by the deceased, a t  the time, that  he was dying; for 
it  may be shown by the attending circumstances that he was in  actual 
danger of death, which ensued, with full apprehension of his danger. 

2. Same-Circumstances. 
The defense being interposed, on a trial for murder, that the defendant 

shot the deceased and inflicted the wound from which he died, under a n  
apprehension that he would be assaulted, and that he was in immediate 
danger, declarations of the deceased, "Why did he shoot me? I have 
done nothing to be shot for," are competent, when it  is shown that they 
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were made when his physician informed him that he had to be operated 
on, that he had but one chance in  a hundred to live, and that  he then, 
acting on his physician's advice, sent messages for the attendance of his 
friends, having expressed the purpose not to do so unless he would die; 
and that  immediately he was put on the operating table, and died that  
night. 

3. Evidence-Dyiug Declarations-Weight-Question for Jury. 
Dying declarations are  not conclusive, but only to be given such weight 

by the jury as they think proper, and in like manner as other competent 
evidence. 

4. Evidence-Dying Declarations-Proximity of Death. 
When otherwise sufficient, the competency of dying declarations does not 

depend upon the immediate proximity of death. 

5. Evidence-Dying Declarations-Opinion-Statements of Fact-Questions 
for Jury. 

When there is doubt as  to whether "dying declarations" were stated as  a 
fact or the opinion of the deceased, the question should be submitted to the 
jury. 

6. Evidence-Dying Declarations-Statement of Fact. 
The prisoner having pleaded justification to the charge of murder, i t  is  

Held, in this case, that the dying declarations of the deceased, "Why did 
he shoot me? I haxe done nothing to be shot for," were statements of fact. 

7. Murder-Instructions-Verdict-Harmless Error. 
The prisoner having been acquitted of the charge of murder in the 

second degree, and found guilty of manslaughter: Held, a n  instruction 
upon the law of murder in the second degree, if erroneous, was harmless. 

8. Instructions-Testimony of a Certain Witness-Phases of Evidence-Le- 
gal Principles. 

Upon a trial for murder, the court instructed the jury that  if they 
found that the prisoner's actions, etc., were such as testified to by a 
witness, C., and under circumstances as testified to by him, to find the  
prisoner guilty of murder in  the second degree: Held, not error, in this 
case, as it directed the jury's attention, not to the credibility of the witness, 
but to a certain hypothesis or state of facts, which if established would 
constitute the offense, the reference to the witness being for the purpose 
of refreshing the jurors' memory as to the evidence. 

9. Murder-Justification-Reasonable Apprehension-Surrounding Circum- 
stances-Questions for Jury. 

Upon a plea of justification upon a trial for murder, the reasonableness 
of the apprehension of the prisoner that he was about to lose his life 
or suffer great bodily harm must be passed upon by the jury in  view of 
the evidence and attending circumstances, and not found conclusively 
from the prisoner's own statement concerning his apprehension there- 
under. The charge in  this case held correct. 
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10. RIurder-Justificatio~k-Self-defense-Officer. 
The same rules of law applicable to an individual pleading self-defense 

on a trial for mufder govern when the same plea is interposed by an offi- 
cer committing a homicide in making an arrest. 

11. Jurors-Opinion Formed and Expressed-Motion for New Trial-Delay- 
Practice. 

A motion to set aside a verdict on the ground that one of the jurors 
had formed or expressed his opinion, before he entered the box, that the 
prisoner was guilty, comes too late after verdict, when this was k ~ o w n  
to the prisoner before the argument of the case had been completed. 

1% Jurors-Opinion Formed or Expressed-VerdictMotions-Court's Dis- 
cretion. 

I t  is discretionary with the trial judge, in the absence of palpable abuse, 
to set aside a verdict on the ground of a juror having expressed his opin- 
ion of the prisoner's guilt before entering the jury box. 

APPEAL by defendant from Webb, J., at April Term, 1911, (481) 
of BUNCOMBE. 

Thq facts are sufficiently stated in the opinion of the Court by MR. 
CHIEF JUSTICE CLARK. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

J. D. Murphy, A. T .  Morrison, and Craig, Martin & Thomasom for 
defendant. 

CLARK, C. J. The prisoner was indicted for the murder of (482) 
John Hill Bunting. There was a verdict for manslaughter. The 
deceased, Bunting, was shot in his room at the Black Mountain Hotel by 
the prisoner about an hour after midnight on 6 August, 1909, and died 
next day in the hospital at Asheville. The prisoner was an officer and 
went to the room in which were Bunting and Paul Collins, having been 
sent for, upon the information that they were noisy and disorderly and 
disturbed the inmates of the hotel thereby. Acccording to the evidence 
of the State, when the prisoner reached the room Bunting and Collins 
were not aggresssive and offered no resistance, and the shooting under 
the circumstances was entirely unnecessary and could not be justified 
as an act of self-defense or otherwise. -According to the evidence for 
the prisoner, who testified in his own behalf, he acted under apprehen- 
sion that he would be assaulted and was in immediate danger and under 
reasonable apprehension thereof, though no weapons were found in the 
possession of either Bunting or Collins. The conflict of testimony upon 
this point was a matter for the jury. 
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The first exception is to the admission of the dying declarations of 
Bunting. He  stated to the nurse that they ((had killed him." H e  asked 
if lie was in any danger of dying, and said that if he was not, he did 
not wish his people to know his condition. The doctor told him that he 
was suffering from a severe internal hemorrhage and that he did not 
have ('more than one chance in a hundred of living"; that they would 
hare to cut open his abdomen and were not willing to do so without his 
consent, and that he had better communicate with his people. There- 
u p o ~ ~  he asked Dr. Hilliard to send a telegram to them. The deceased. 
who had been quiet, then opened his eyes and said: "Who shot me?" 
Dr. Landress answered: "The officer at Black Mountain shot you"; to 
which the deceased replied: "Why did he shoot me? I have done noth- 

ing to be shot for." Dr. Fletcher also testified to the critical 
(483) condition of the deceased at that moment, who knew his condi- 

tion and who was about to be put upon the operating table, and 
who died that night. Surrounding circumstances are sufficient to show 
consciousness of approaching death and to lay the foundation for a 
dying declaration. 8. 1 % .  Bagley, I58 N. C., 608, and 8. v. Laughter, 
post, 488. 

I n  Wigmore Ev., see. 1442, it is said: "In ascertaining this conscious- 
ness of approaching death, recourse should naturally be had to all the 
attending circumstances. I t  has been contended that only the statements 
of the declaFant could be considered for this purpose or, less broadly, 
that the nature of the injury alone could not be sufficient, i. e., in effect, 
that the declarant must have shown in some way, by conduct or language, 
that he knew he was going to die. This, however, is without good reason. 
We may avail ourselres of any means of inferring the existence of such 
knowledge; and if in a given case the nature of the wound is such that 
the  decllarant must have realized his situation, our object is sufficiently 
attained. . . . No rule can here be laid down. The circumstances 
of each case will show whether the requisite consciousness existed; and it 
i s  poor policy to disturb the ruling of the trial judge upon the meaning 
of these circumstances." 

The evidence in this case shows that the deceased said that he did not 
wish his friends to know his condition unless he was in danger of dying; 
the physicians told hinl that he must be operated on; that he had but 
one chance in a huudred to live; that he should communicate with his 
friends. He  iniinediately sent off a message, showing his belief in what 
had been said to him; he was immediately lifted upon the operating 
table, and died that night; and, indeed, the above declaration seemed to 
have been the last remar'k he made. I t  is impossible to escape the con- 
clusion upon this evidence that the declaration was made under a sense 
of impenaing death. 
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The deceased had already stated that they had killed him, and he 
must have known, even independently of the physician's statement, from 
the attendant circumstances, that his condition was desperate; and when 
the physician told him that he had but one chance in a hundred to 
live, and hc should wire his family, he understood their mean- 
ing, and at once sent the dispatch. The dying declarations of (484) 
the deceased under these circumstances are taken, without the 
sanctity of an oath, because of necessity. Such declarations are, how- 
ever, only admitted as evidence, and are not conclusive. The jury are 
to weigh them like any other evidence and give them such weight only 
as they think proper. Though it seems that these were the last words 
that the deceased spoke, the admissibility of such declarations does not 
depend upon the immediate proximity of death, for they are competent 
where there is the impending sense of dissolution, though death may be 
much longer off than in this case. I n  S. v. Peace, 46 N. C., 255, the 
declarations were admitted, though the deceased did not die for two 
days thereafter; and there have been cases where such declarations 
were admitted when the death occurred after a still longer lapse of time. 
S.  1,. Mills, 91 N. C., 581. 

On the other hand, it is not necessary that the deceased should have 
expressly declared that he was about to die, when, as here, the attending 
circumstances, as for instance the remark of the physician of his desper- 
ate condition and his acting upon this suggestion to send off the dis- 
patch, show that his critical condition was known to him. 

I n  Greenleaf Ev., sec. 158 (16 Ed.), it is said that while i t  is essen- 
tial that the deceased was under the sense of impending death, it is not 
necessary that he should so state at  the time. "It is enough, if it satis- 
factorily appears, in any mode, that the declarations were made under 
that sanction; whether i t  be directly proved by the express language of 
the declarant or be inferred from his evident danger, or the opinion of . 
the medical or other attendants, stated to him, or from his conduct or 
the circumstances in the case, all of which are resorted to in order to 
ascertain the state of the declarant's mind." 

The rule for the admission of such testiiiiony is also thus laid down 
in Taylor Ev., see. 648, and approved, S. ?i. Mills, 91 N. C., 594: "(1) 
At the time the declarations were made, the declarant should have been 
in actual danger of death; (2)  He  should have a full apprehension of 
his danger, and ( 3 )  Death should have ensued." 

Nor is the language used, "Why did he shoot ine? I have 
done nothing to be shot for," incompetent as the expression of an (485) 
opinion. I t  was the statement of a fact. I f  i t  was doubtful, 
which i t  was, it should have been admitted, and the court should have 
been requested to instruct the jury to consider what the deceased meant 
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as a matter of affecting the weight to be given to the statement. I n  S. v. 
-Wills, 91 N. C., 594, the dying man stated that Eaton Mills had shot him. 
The witness asked, "What for?" to which the deceased replied, "Noth- 
ing." That reply is almost identical with the declaration here in evi- 
dence. 

I n  Darby v. State, 79 Ga., 63, the deceased said that "the prisoner 
had cut him, and that he had done nothing to cause it." The Court 
held that this was not a conclusion, but a fact, and that the declaration 
was competent. I n  White v. State, 100 Ga., 650, the dying declaration 
that the accused "shot me for nothing, without any cause," was held not 
the statement of a conclusion, but rather a fact, and was 'competent. 
These two cases were cited and approved on this point in JPcMilZan a. 
State, 128 Ga., 25. 

The court charged the jury that if they found that the prisoner "went 
into this room that night, and that his conduct and actions were such as 
testified to bv Collins and under the circumstances as testified bv him 
[the court recapitulating the evidence], then the court charges you that 
it is your duty to find the defendant guilty of murder in the second 
degree." The prisoner was acquitted of murder in the second degree, 
and therefore this language, even if erroneous, was not prejudicial; 
but in S.  v. Rollins, 113 N .  C., 734, i t  is held that such language was 
not erroneous. The Court said: "The court cannot single o u t  a witness 
or witnesses, to find so and so. 8. v. Rogers, 93 N.  C., 523, and cases 
there cited. But there is no impropriety in saying to the jury that if 
they believe a certain state of facts, as deposed to by certain witnesses, 
then the law applicable is so and so, when the court, as in  this case, 
calls to their attention the opposite state of facts as deposed to by other 
witnesses, and instructs as the law applicable thereto. This directs the 
jury's attention, not to the credibility of such witnesses, but to a certain 

hypothesis or state of facts, and the reference to the witnesses 
(486) is simply incidental, to refresh them as to the evidence tending 

to show a particular state of facts." 
Exception 3 cannot be sustained, for the instruction asked was cor- 

rectly given in the charge, as follows: "If the defendant reasonably 
believed that he was about to suffer death or serious bodily harm, and 
shot to protect himself, he would not be guilty, and the jury should 
return a ~ e r d i c t  of not guilty; and the jury need not be satisfied of these 
facts beyond a reasonable doubt, or by the greater weight of the evidence, 
but simply satisfied. The prisoner's conduct must be judged by the 
facts and circumstances as they appeared to him at the time he shot, 
and the jury under the evidence should ascertain whether he had at  
the time a reasonable apprehension that he was about to lose his life or 
receive great bodily harm. The reasonableness of this apprehension is  
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for the jury to pass upon, but the jury must form their conclusion from 
the facts and circumstances as they appeared to the prisoner, at  the time 
he shot." The able counsel for the defendant insisted that the reason- 
ableness of the apprehension was to be judged by the prisoner himself, 
and not by the jury. The charge as given is strictly in accordance with 
the precedents and the reason of the thing. I f  the reasonableness of the 
apprehension of the prisoner must be decided by him conclusively, and 
not by the jury, upon consideration of the attendant circumstances, then 
the result depends upon his nerves or rather upon his own statement as 
to them, and not upon the reasonableness of the apprehension under 
which the prisoner took the life of a fellow being. I n  short, a brave' man 
under such circumstances would be guilty and a coward justifiable. Such 
cannot be the law. 
' Exceptions 6, 7, and 8 cannot be sustained, for the court gave the in- 

structions asked even more strongly than requested. The court repeat- 
edly charged that if the officer acted in self-defense as testified to by 
himself and witnesses, he could not be convicted. The same is true as 
to exception 10. 

Nor can exception 16 be sustained. I f  the prisoner fired, not in  the 
attempt to effect an arrest, but in defense of his own person, then his 
conduct must be measured by the rules applicable to any individual so 
assaulted, and the fact that he was an officer would not justify 
him in needlessly killing the deceased. (487) 

The other exceptions are without merit and were properly 
abandoned by not being b'rought forward in prisoner's brief. Rule 34 
of this Court, 140 N. C. 

The prisoner further assigned for error the action of the cour~ in 
overruling a motion to set aside the verdict on the ground that one of 
the jurors had formed or expressed his opinion that prisoner was guilty 
before he entered the box, and did not let this be known when challenged. 
The court found as a fact that such knowledge as the prisoner had in 
regard to this matter was acquired before the argument of the case was 
completed and before verdict, but i t  was not communicated to the court 
till after the verdict. I n  Pharr v. R. R., 132 N. C., 418, the Court said: 
"Motions of this sort must be made in apt time. The knowledge of the 
alleged facts, upon which the defendant bases its motion, was acquired 
during the trial and before the verdict was rendered, and the matter 
should at  the earliest opportunity hare been brought to the attention 
of the court. I t  has been said by this Court that after a defendant has 
taken chances for a favorable verdict, the purposes of justice are not 
subserved by listening too readily to objections not taken in apt time.'' 
To a similar purport, Baxter v. Wibon, 95  N. C., 137; Spicer v. Ful- 
ghum, 67 N. C., 18; S. v. Perkins, 66 N. C., 128. Such matters rest 
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in the discretiou of the trial court, certainly in the absence of a palpable 
abuse of dipretion. This was not the case here, for the testimony of the 
juror himself is that he not only was not prejudiced against the pris- 
oner, but that in considering the verdict several of the jurors lvere in 
favor of a verdict for murder in the second degree, and that he on the 
first vote stood out for manslaughter and aided to reduce the rerdict 
accordingly, and that none of the jurors were for acquittal at  any time. 

Upon careful consideration of all the exceptions we find 
No error. 

Cited:  S. c. Blackwell,  162 N. C., 684; S. T .  Wil l iams ,  168 IY. C., 
195; 8. v. Hand, 170 N. C., 706. 

STATE v. ANDY LAUGHTER 

(Filed 15  May, 1912.) 

Homicide-Dying Declarations-Res Gest~e-Evidence. 
Upon the trial of the husband for the homicide of his wife, there was 

evidence tending to show that the deceased was in a delicate condition, 
and had bruises upon her arm, back, and abdomen, and a wound or 
rupture of the inside lining of her womb, and that her death resulted from 
a small clot of blood in the right ventriEle of her heart which the 
wounds and bruises, alleged to have been inflicted by her husband, would 
have produced. Deceased had said that she would die: Held, it  was 
competent as  a dying declaration, to prove that the deceased said, imme- 
diately preceding her death, that  she expected to die, and a t  the same time 
stated that  her husband had beaten her to death. 

(488) XPPEAJ, by defendant from Long, J., at Fall  Term, 1911, of 
POLK. 

This is an indictment of the defendant for the murder of his wife, 
and the only question in the case relates to the competency of the dying 
declarations of the wife as to the cause of death. There was evidence 
tending to show that her husband had beaten her severely with a hickory 
stick at their home on 28 Nay, 1911, and that she left that day and went 
to her sister's, and from there she went to the home of defendant's 
sister, and then to the home of her own sister, Mrs. Hendrix, where 
she arrived on Sunday, 11 June, 1911. 

W. A. Hendrix testified that when she came to his house she looked 
very badly, and very soon after she came she lay on the bed, and that 
there were bruises on her body, several on her back and one on her side 
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"which mas black and blue and half as big as a man's hand.'' She told 
Hendrix and his wife on Monday night, 12 Nay, 1911, that she could not 
live and that she expected to die, that she was going to die, and she could 
net live in her condition. This was repeated several times on Tuesday 
morning about 6 o'clock, and she died about 11 o'clock the same morning. 

The mother of the deceased testified that she had hemorrhages from her 
womb several days before she died, and had pains in her abdomen. 

Dr. Erockman stated that he made an examination of the 
deceased and found bruises or lashes on her arms and back and (489) 
evidences of a wound or bruise on the abdolqen and a wound or 
rupture of the inside lining of the womb. H e  also found a dead fetus 
in the womb which was decomposed and a small clot of blood in the right 
ventricle of the heart. He  testified that death eridently followed the . 
formation of this d o t  in the heart in a very few minutes, and that the 
condition of the womb and the fetus would account for the clot of 
blood in the heart. 

There was evidence tending to show that deceased fell in the arms of 
her sister and died rery suddenly after stating again that "she was 
going to die." 

The State then offered to show by what W. 9. Hendrix and his wife 
what she had said as the cause of her condition and subsequent death. 
The defendant objected, but the evidence was admitted, and defendant 
excepted. The witnesses testified that deceased had said that her husband 
had beaten her to death.- She remonstrated with him about drinking so 
much, and he went out and got a stick and "fixed her u p ;  that he killed 
her." The court restricted the proof of the State to the declaration of 
the deceased a t  the time she said that she expected to die. The prisoner 
was convicted of murder in the second degree and appealed. 

Attorney-General Eickett and Assistant Attorney-General Culvert for 
the State. 

Smith,  Shipman & Justice for defendant, appellant. 

WALKER, J., after stating the case: While the sense of impending 
death is considered by the law as sufficient a guaranty of tru~th as the 
solemnity of an oath, a dying declaration cannot be subjected to the 
other test, there being no opportunity for cross-examination and nothing 
to meet the objection to it, as hearsay, which will answer as an equiva- 
lent for such an examination; hence the exception to the hearsay rule in 
favor of dying declarations rests solely upon the ground of necessity and 
public policy; for if they were not admitted as evidence i t  would be 
impossible to convict in a case of homicide, the knowledge of the facts, 
in many cases, being confined to the party slain and the perpetrator of 
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the crime; but as the exception can only be sustained upon the 
(490). ground of necessity, the declaration is admissible only in indict- 

ments for homicide and is restricted to the act of killing and the 
circumstances immediately attending the act and forming a part of the 
res gesta. S. v. Shelton, 47 N. C., 360; S. v. Jeferson, 125 N.  C., 712. 
The rule for the admission of such testimony is thus stated in 8. v. 
Mills, 91 N.  C., 581, quoting from Taylor on Evidence, sec. 648: "(1) 
At the time the declaration was made, the declarant should have been 
in actual danger of death; (2) He should have a full apprehension of 
his danger; (3) Death sh~u ld  have ensued." 

The evidence in this case showing the declarant was in eztremis, and 
was conscious or apprehensive of approaching death and had abandoned 
all hope of recovery, is quite as strong and convicing as was that in 
S. v. Quick, 150 N. C., 820, and S. v. Bagley, 158 N. C., 608. I n  the 
case last cited we said: "Dying declarations are admissible in cases of 
homicide when they appear to have been made by deceased in present 
anticipation of death. I t  is not always necessary that the deceased 
should declare himself that he believes that he is about to pass away; 
but all the circumstances and surroundings in which he is placed should 
indicate that he is fully under the influence of the solemnity of such a 
belief.'' To like effect is Wigmore on Evidence, secs. 1430 and 1442. 
S. v. Brodgen, 111 N.  C., 656. We held in X. v. Tilghman, 33 N. C., 
513, that "In order to make the declarations ~f a deceased person evi- 
dence as 'dying declarations,' it is not necessary that the person should 
be in articulo mortis (in the very act of dying), it is sufficient if he is 
under the apprehension of impending dissolution, when all motive for 
concealment or falsehood is presumed to be absent, and the party is in a 
position as solemn as if an oath had been administered." 

The wife of the defendant appeared to have known of her delicate 
condition, and to have become suddenly aware, the day before she died, 
that the violent assault of her husband and the injuries which he in- 
flicted upon her would result fatally, and subsequent events disclosed, 
unfortunately, that her apprehension was well-founded. Her dissolution 

was impending, and no one knew it better than she did. There 
(491) was no error in admitting her declarations as to the assault upon 

her by the defendant, the evidence showing that the wounds she 
received were sufllcient to cause death. 

No error. 

Cited: S. v. Watkins, ante, 483. 
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STATE v. MACK DUNLAP, JR. 

(Filed 10 April, 1912.) 

1. Recorder's Court-Statutory Misdemeanors-Second Offense-Indictment 
-Presumptions. 

When the Legislature had conferred original, exclusive jurisdiction 
upon a recorder's court of a n  incorporated city or town, of larceny of 
goods not exceeding $20 in  value, for the first offense committed, making 
i t  a petty misdemeanor, punishable by imprisonment in  the county jail 
or on the public roads not exceeding a longer period than a year, and a 
conviction is had thereunder, i t  is presumed, upon the failure of the war- 
rant  to charge a second offense, that  the conviction was for the petty mis- 
demeanor within the terms of the stamte. 

2. Recorder's C o u r t A p p e a l  and ~ r r o r - ~ u ~ & i o r  Court-Trial by Jury- 
Constitutional Law. 

When the statute confers jurisdiction on a recorder's court of a n  in- 
corporated city or town of larceny of goods not exceeding $20 in  value, 
for the first offense, making i t  a petty misdemeanor punishable by im- 
prisonment in  the county jail or on the public roads for not exceeding . 
one year, and provides for a n  appeal, a n  indictment by the grand jury 
of the Superior Court is dispensed with, the right to a jury trial is 
preserved in that  court to be had upon the warrant of the recorder, and 
the act is constitutional and valid. 

3. Recorder's Court - Statutory Misdemeanors - Felonies - Constitutional 
Law. 

A statute is constitutional and valid which makes the offense of larceny 
of goods of not more than $20 i n  value, for the  first offense, a petty mis- 
demeanor, and confers jurisdiction thereof on a recorder's court of a n  in- 
corporated city or town, and by the terms of the act makes the offense 
punishable in  the county jail or on the public road for a period not ex- 
ceeding a year. 

WALKER and ALLEN, JJ., concurring in result. 

APPEAL from Wltedbee, J., at January Term, 1912, of UNION. (492) 
The defendant was charged in the Recorder's Court of Monroe 

Township with larceny of some corn, charged in the warrant to be of 
less value than $20. The defendant was convicted, and appealed to the 
Superior Court. I n  the Superior Court he was convicted and sentenced 
to jail for four months. The defendant appealed to the Supreme Court. 

Attorney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

J. J. Parker for the defendant. 
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BROWN. J. 1. I t  is contended by the defendant that the recorder's 
court had no jurisdiction of the offense charged in the warrant. The 
Recorder's Court of Monroe mas created by chapter 860, Laws of 1907. 

By section 4 ( 5 )  the court was given "exclusire, original jurisdiction 
to hear and determine all other criminal offenses within the county of 
Union below the grade of felony as now defined by lam-, and all such 
offenses coniniitted in the county of Union are hereby declared to be 
petty misdenleanors." 

The statute was amended by chapter 683 Laws 1909, the first sectiou 
thereof providing: "That in all cases of larceny and receiving stolen 
property hereafter committed in the county of Union, where the value 
of the property alleged to h a ~ ~ e  been stolen or received does not exceed 
the sum of $20, the punishment for the first offense shall not exceed 
imprisonment in the county jail or on the public roads a longer period 
than one year, and all such offenses hereafter committed in said county 
are hereby declared petty misdemeanors, and the recorder's court shall 
have original jurisdiction thereof: Prolded,  the right of appeal shall 
not be inipaired." 

I t  is manifest that the offense charged in the warrant was within the 
jurisdiction of the recorder's court, because the punishment was not in 
the penitentiary, aud while the offense of larceny is generally a felony, 
yet the General Assembly has made the larceny of sums not exceeding 
the value of $20 a petty misdemeanor for the first offense. 

I t  is true that the warraut does not charge that this mas the 
(493) first offense, but that is presumed by law, for when the State 

desires to punish as for second conriction, the first conviction 
should be charged in the warrant or bill of indictment. S. v. Dauidson, 
124 N. C., 839. 
d similar act relating to the Recorder's Court of Winston, mas enacted 

in 1907, chapter 573. By that act larceny of goods less than $10 in value 
was +made a petty n~isdemeanor. The constitutionality of the act was 
sustained in S. v. Jones, 145 N. C., 460, and i t  was held that upon 
appeal to the Superior Court from the judgment of the recorder's court 
an indictment by the grand jury of the Superior Court is dispensed with, 
and that the charge may be tried by the petit jury upon the warrant of 
the recorder. 

2. It  is contended that the defendant is denied his right of trial by a 
jury by this act. The contention has been decided adversely to the de- 
fendant in a number of cases. I t  is well settled by these decisions that 
the Legislature has the constitutional power to create recorder's courts 
and to give them original jurisdiction over all criminal offenses below 
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that of felony, and declare them to be petty misdemeanors. X. v. Collins, 
151 N. C., 643; S. v. Shine, 149 N. C., 480; S.  1 1 .  Bnskerville, 141 N. C., 
811; 8. u .  kytle, 138 N.  C., 738. 

I n  nearly all of these cases it is said that an indictment by a grand 
jury 011 appeal to the Superior Court is unnecessary. The questions 
raised upon this appeal have been so fully and thoroughly discussed in 
the cases cited that it is unnecessary now to repeat what is there so well 
said. 

The judgment of the Superior Court is 
Affirmed. 

WALKER, J., concurring in result: 1 must concur in the opinion of 
the Court because so many cases have been decided to the same effect; 
but it must not be understood that I assent to the doctrine of the Legis- 
lature, under the article of our Constitution providing for the trial of 
petty misdemeanors, without a jury, but with the right of appeal, has 
the arbitrary right to declare what offenses shall be petty misdemeanors, 
so as to confer jurisdiction to try and condemn to infamous pun- 
ishment without a presentment or indictment by a grand jury (494) 
and a trial by a petit jury. What difference does it make that we 
call it a petty misdemeanor, when the crime is punished, upon convic- 
tion, with hard labor and with stripes-in other words, infamously and 
as a felony? I t  seems to me that it is calling a thing by the wrong name, 
and is violative, not only of the letter and spirit of the Constitution, but 
of the sacred rights of the citizen, guaranteed by that instrument, and 
which guaranty existed long before it was adopted. By the use of the 
term "petty misdemeanor" was meant such offenses as were known in 
the law by that name at the time the Constitution was ratified, or 
offenses of a similar grade. I am not attempting to overthrow the deci- 
sions of this Court by argument or precedent-for if that was my pur- 
pose, I would proceed in  a different way-but merely to enter 111y earnest 
dissent to the principle, so often announced, as subversive of the rights 
and liberty of the citizen, and especially of the consecrated right of 
trial by jury. I f  you can, by legislative enactment, make larceny a 
petty misdemeanor, why not manslaughter, perjury, or other offenses of 
a higher grade of criminality? But we have often decided that this can 
be done-that is, that certain offenses which are punished infamously, 
by hard labor and involuntary servitude, and in a way far  more degrad- 
ing than corporal punishment, can be declared petty misdemeanors. The 
misdemeanant is sent to the roads, and by the same kind of reasoning he 
may be sent to the penitentiary, because, at last, it all depends upon the 
legislative will as to what offenses shall be felonies and what misde- 
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meanors. I think we should retrace our steps, and decide the question 
acccording to the plain meaning of the Constitution; but until this is 
done, I must abide by the precedents. 

. 
ALLEN, J., concurs in this opinion. 

Cited: S. v. Hyman, 164 N.  C., 415; S. v. Denton, ib., 532; S. v. 
Freeman, 172 N.  C., 926, 929, 930. 

(495) 
STATE v. E. L. AVERY. 

(Filed 28 May, 1912.) 

Intoxicating Liquors-Unlawful Sales-IndictmentSeveral Counts-Gen- 
ersl Verdict-Appeal and Error. 

The defendant was convicted under a general verdict of guilty upon 
an indictment charging these counts: (1) of unlawfully engaging in 
the business of retail liquor dealer; (2) of selling the liquor by the small 
measure: (3) for selling it for gain; and having moved to quash the bill 
of indictment and in arrest of judgment, he renewed his motion on appeal: 
Held, the motion to quash because of the general verdict should be denied. 

APPEAL by defendant from Justice, J., at the October Term, 1912, of 
LENOIR. 

The defendant was convicted upon an indictment containing three 
counts. The first count charges that the defendant "did unlawfully 
and willfully engage in the business of a retail liquor dealer"; the 
second, that he "did sell and retail to a person or persons unknown a 
quantity of spirituous liquors by the small measure, to wit, by a measure 
less than a quart, without having a license from the State of North 
Carolina to so sell"; and the third, that he "did unlawfully and willfully 
sell spirituous and intoxicating liquors to a person or persons, to the 
jurors unknown, for gain." 

The defendant moved to quash the bill of indictment, and in arrest 
of judgment, and excepted to the denial of each motion, and these 
motions are renewed in this Court. 

There was a verdict of guilty, and from the judgment pronounced 
thereon the defendant appealed. 

Attorney-General Biclcelt and Assistant Attorney-General T.  H.  Cal- 
vert for the State. 

T. C. Wooten and Murray Allen for defendant. 
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PER CURIAM. The form of the third count in the indictment is 
approved in S. v. Dowdy, 145 5. C., 434, and a general verdict, as in 
this case, upon an indictment containing several counts, will be sustained 
if one is good. S. v. Tisdale, 61 N. C., 220; 8. v. Holder, 133 N. C., 
710; S. v. Dowdy, 145 N.  C., 432. The motions to quash the 
indictment and in arrest of judgment were, therefore, properly (496) 
overruled. 

There are several exceptions in the record to rulings- upon evidence, 
and to parts of his Honor's charge, but as there are no assignments of 
error, they cannot be considered. 

No error. 

Cited: S. v. Klimgman, 172 N.  C., 950. 





C A S E S  

AXGUED AND DETERMINED 

IN THE 

SUPREME COURT 

NORTH CAROLINA 

F A L L  TERM, 1912 

EDMQND SNOWDEN v. C. M. BELL. 

(Filed 11 September, 1912.) 

1. Private Ways-Lands of Another-Adverse Possession. 
While the right to a private way over the lands of another may be ac- 

quired by a continuous adverse use for twenty years, a mere user for the 
required period is not sufficient to confer the right. 

1 2. Same-Claim of Right-Notice. 
In order to acquire a private way over the lands of another by adverse 

user or possession, it  is necessary to show that the true owner had notice 
of the claim as  one of right by direct evidence or circumstances tending 
to prove it. 

3. Private Ways-Lands of Another-Adverse Possession-Limitations of 
Actions-Evidence-Questions for Jury-Instructions. 

When there is evidence that the use or possession of a private way over 
the lands of another is consistent with the contention of the true owner 
that it  was not hostile and adverse, but permissive, with further evidence 
of notice to him that it  was under a claim of right, for twenty years or 
more, the jury should decide the question of adverse user, and it  is error 
for the trial judge to instruct the jury to answer the issue for the one 
claiming the right, if they believed the evidence. 

1. Private Ways-Lands of Another-Conflicting Evidence-Fi~~dings-111- 
ferences-Questions for Jnry. 

When a fact is to be proven by circumstantial evidence, the finding of 
the jury is not dependent altogether upon belief in the truth of the 
evidence; for the jurors must not only believe the witnesses, but must 
draw from their testimony the inferences from the facts proven. 
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5. Private Ways-Lands of Another-Conflicting Evidence-Adverse User- 
Instructions-Directions. 

Upon conflicting evidence as to the right of a private, way over the lands 
of another by adverse user or possession, the trial judge should explain 
to the jury the meaning of the term "adverse user," and instruct them 
to answer the issue in the affirmative if they found, by the greater weight 
of the evidence, there had been such user for twenty years, and, other- 
wise, to answer the issue in the negative. 

(498) APPEAL by defendant from Bragaw, J., at Spring Term, 1912, 
of CURRITUCK. 

The plaintiff brings this suit to restrain the defendant from interfer- 
ing with his use of a lane from the Etheridge farm, owned by plaintiff, 
and running eastwardly to the public road leading to Snowden Station. 
Plaintiff's evidence tends to prove that the Etheridge and Humphrey 
lands were originally owned by Isaac Snowden; that this lane in contro- 
versy runs between the Bell land on the north and the Humphrey land 
on the south, and runs to the Etheridge land; that for years the Isaac 
Snowden fence to Humphrey land was inside the lane, and that there 
was a line tree of the Etheridge farm at the end of this line; that the 
lane has been kept up jointly by Bell and Snowden heirs, and plaintiff 
when he succeeded the Snowden heirs, since its establishment. Also, 
that for fifty to sixty years the owners of the Etheridge and Humphrey 
farms have continuously used this lane for any and all purposes. 

The plaintiff also offered evidence that he did not know of permission 
to use the lane being asked at any time, and that he used it as of right. 

There was also evidence that the defendant caused a warrant to issue 
against a tenant of the plaintiff for using the lane, and that the plain- 
tiff gave the defendant a bond to repair any injuries to the lane caused 
by his hauling logs over it, at a time when he wished to use it for that 
purpose. 

The following issues were submitted to the jury: 
(499) 1. I s  the plaintiff the owner of an easement entitling him to 

use the lane in controversy? Answer : Yes. 
2. I f  so, has defendant obstructed plaintiff in the use of said lane, as 

alleged ? Answer : Yes. 
At  the conclusion of the evidence, his Honor instructed the jury to 

answer the first issue "Yes," if they believed the evidence, and the 
defendant excepted. 

Judgment wsl.s rendered on the verdict in favor of the plaintiff, and 
the defendant appealed. 

E. P. Aydlet t  alzd J .  C .  B. Ehringhaus for plaintiff. 
Ward & Grimes for defendant. 
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ALLEN, J. I t  is well established in this State that the right to a private 
way may be acquired by a continuous adverse use for twenty years, and 
that a mere user for the required period is not sufficient to confer the 
right. Ingraham v. Hough, 46 N. C., 43; Mebane v. Patrick, 46 N. C., 
23; Ray v. Lipscomb, 48 N. C., 186; Boyden v. Achenbach, 79 N. C., 
539, and same case, 86 N. C., 397. 

I n  the last case cited, the doctrine is well stated as follows: "It 
would be unreasonable to deduce from the owner's quiet acquiescence, a 
simple act of neighborhood courtesy, in the use of a way convenient to 
others and not injurious to himself, over land unimproved or in woods, 
consequences so seriously detracting from the value of the land thus usel?, 
and compel him needlessly to interpose and prevent the enjoyment of the 
privilege in order to the preservation of the right of property unim- 
paired. And so i t  is declared in Mebane v. Patrick, 1 Jones, 23, and 
reiterated in Smith v. Bennett, ib., 372, by the late Clzief Justice, in his 
comments upon the charge that if the plaintiff had continuously, and 
without int&uption, used and enjoyedthe way for more than twenty 
years, he was entitled to recover. He says : 'The charge is correct as far 
as it goes; but i t  does not go far enough. There is another and very 
essential requisite, in order to raise the presumption of a grant. The 
user must be adverse and as of right.' Again, in Ray v. Lipscomb, 
3 Jones, 185, referring to those adjudications, he says: 'These cases, as 
i t  seems to us, put the doctrine of presumption of a right of way from 
user on its true basis: and as was said in the argument, consid- - 
ering the state of things among us for many years past in regard (500) 
to a neighbor's passing on the uninclosed land of another, either on 
horseback or with his wagon, any other conclusion would have resulted 
in great and general inconvenience.' There must, then, be some evi- 
dence accompanying the user, giving it a hostile character and repelling 
the inference that it is permissive and with the owner's consent, to create 
the easement by prescription and impose the burden upon the land." 

The term adverse user or possession implies a user or possession that is 
not only under a claim of right, but that it is open and of such character 
that the true owner may have notice of the claim; and this may be 
proven by circumstances as well as by direct evidence. 

I n  Parker v. Banks, 79 N. C., 485, the Court, speaking of an adverse 
possession, says: "Mr. Angel says 'that the clearest and most compre- 
hensive definition of a disseizin and adverse possession is an actual, 
visible, and exclusive appropriation of land, commenced and continued 
under a claim of right. The claim must be adverse and accompanied by 
such an invasion of the rights of the opposite party as to give him a 
cause of action. I t  ie  the occupation with an intent to claim against the 
true owner which renders the entry and possession adverse; and it is the 
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settled doctrine that this question of adverse possession, as one of inten- 
tion, ought to be found by the jury, or in some other way ascertained as 
an  essential fact, without which the quality of the possession cannot be 
cleternzined. 

Applying these priiiciples, we are of opinion that the plaintiff intro- 
duced evidence of an adrerse user for more than twenty years, which 
entitled him to hare  his case submitted to the jury, but that  it was not 
of such conclusive character as to warrant a peremptory instruction in 
favor of the plaintiff. 
d user for more than forty years is clearly showu, but much of the 

evidence is consistent with the contention that i t  was not hostile and 
adverse, but permissire, and the evidence of notice to the defendant that 
it was under a claiiu of right was entirely circumstantial. 

When a fact is to be proven by circumstantial evidence, the 
(501) finding of the jury is not dependent altogether upon belief in the 

truth of the evidence, as the jurors must not only believe the 
witnesses, but must also d r a r  from their te$tiniony the inferences 
arising from the facts proren. 

There is also evidence, although not clearly stated, that  the defendant 
objected to one of the tenants using the way, and that he required the 
plaintiff to execute a bond to him to repair any injuries caused by haul- 
ing timber over it. 

We think i t  was the duty of his Hoiior to explain to the jury the 
meaning of the term adverse user, and to instruit then1 to answer the  
issue in the affirmative if they found, by the greater weight of the evi- 
dence, there had been such user for twenty years, and, otherwise, to 
answer the issue in the negative, and that there was error in the instruc- 
tion given. 

New trial. 
I 

C i t d :  S. c., 166 &. C., 209 ; 8. I . .  Hapie,  169 N. C., 280; Ca~nzor l  
c .  Dick, 170 N. C., 309. 

W. T. MILLER v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 11 September, 1912.)  

1. Telegraphs--Delay in Delivery-Rurdeu of Proof-Service Message. 
On proof of the delivery of a message to a telegraph company, and 

payment of the charges, or acceptance of the message without such pay- 
ment, and failure to deliver to the sendee in a reasonable time, a prima 
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facie case of negligence is made out, with the burden upon the defendant 
to make all reasonable effort to deliver the message; and, upon failure to 
find the addressee, to wire back a service message for a better address. 

2. Same--So~asuit. 
In an action for damages for mental anguish against a telegraph com- 

pany for failure to promptly deliver a telegram announcing a death, there 
was evidence tending to show that the telegram could have been promptly 
delivered a t  the address given on its face. The defendant introduced no 
evidence, though it appears that by a phonetic mistake a change of the 
addressee from "Woodie Miller" to "Wood C .  Miller" was made: Held, the 
burden of proof being on the defendant to show that it made a reasonable 
effort to deliver the message, including the sending of a service message 
asking a better address, a judgment of nonsuit should not have been 
rendered. 

APPEAL by plaintiff from R r a y u ~ c . .  .I., a t  Spring Ternl, 1912, (502) 
of CHOWAN. 

The facts are sufficiently stated in the o p i n i o ~ ~  of the Court bj- MR. 
CHIEB JVSTJCE CLARK. 

B o n d  & Bond for plaintiff. 
Pruden & Pnrc-Ten crnd S. Krowil S h e p h e d  t o r  defendant 

CLARK, C. J. This is an action for failure to delirer promptly a tele- 
gram. I t  was in evidence that at 4 p. ni., Saturday, 19 November, 1910, 
a telegram from Norfolk, Va., addressed to "Woodie Miller, Edenton, 
N. C.," was delivered at  his residence in that place, announcing the 
sudden death of his brother, in Norfolk, and asking plaintiff to "come 
at once." His wife at once requested the company to forward it to her 
husband, "care Everett's Hotel, Jacksonville, Fla.," and guaranteed the 
charges. The defendant accepted the message, but did. not delirer it. 
His,wife sent a night letter that night to her husband, asking if he had 
received the message. He  received this the next day about 10 o'clock 
a. m. He  thereupon went to the telegraph office in Jacksonville and was 
handed the undelivered telegram, which was directed to "Wood C'. Miller, 
care Everett's Hotel." The plaintiff testified that if he had receired the 
telegram at any time before 3 13. ni., 19 Noveinber (which was four hours 
after the message was handed in to the office ill Edenton), he could and 
would have reached Norfolk Sunday at 5 :30 P sr., in time to have at- 
tended the funeral; that he left on the first train after he had actually 
received the message, but a r r i ~ ~ e d  in Norfolk too late to attend the fu- 
neral. The plaintiff further testified that the clerk at the Everett Hotel 
had known him a long time as T. W. Miller or Woodie Miller; that he 
had been at the hotel on this occasion for several days and was registered 
as T. W. Miller. The defendant offered 110 evidence. 
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I t  was an error to grant the motion for a nonsuit. There is an un- 
broken line of cases from H e n d ~ i c k s  v. Telegraph Co., 126 N.  C., 304, 
and Cogdell v. Telegraph Co., 135 N.  C., 431, down to the present, that 
on proof of the delivery of a message to a telegraph company and pay- 
ment of the charges, or the acceptance of the message without such pay- 

ment, and of failure to deliver to the sendee in reasonable time, 
(503) there is prima facie proof of negligence, and the burden is upon 

the company to prove that it made all reasonable effort to deliver 
the message, and that, upon failure to find the sendee, it wired back a 
service message for a better address. Here the company showed no effort 
to deliver, nor any attempt to send a service message, nor any inquiry for 
sendee at  E~erett 's  Hotel, nor indeed any attempt to deliver even when 
through the night letter from the plaintiff's wife i t  had notice that the 
sendee was at  the hotel in Jacksonville. Though this last was directed 
to T.  W. Miller, it was notice that a message of importance which had 
been sent from Edenton, N. C., to a man named Miller, care Everett's 
Hotel, had not been delivered. 

I t  seems probable that the message was changed from "Woodie Miller" 
to "Wood C. Miller" by a phonetic mistake as in Cogdell v. Telegraph 
Co., supra. But however that may be, the defendant has not met the 
burden of proof cast on it by reason of its failure to deliver the message 
in apt time. 

The judgment of nonsuit must be 
Reversed. 

Cited: Ellison v. Telegraph Co., 163 N.  C., 13. 

J. H. TOWNSEND ET ALS. V. McLEAN CONSTRUCUTION COMPANY ET ALS. 

(Filed 11 September, 1912.) . 
1. Navigable Waters-Bridges-Construction-Open Spaces-Passing Ves- 

sels-Negligence. 
While constructing a bridge over navigable waters, in this case across 

Albemarle Sound, under the authority of the State and War Department, 
it is the duty of the builder to have open space sufficient to enable passing 
vessels to go through, and to keep those spaces free from all obstructions 
that would endanger them. 

2. Same-Questions for Jury. 
When the evidence tends to show that the builder of a bridge across 

navigable waters had left an opening for the passage of vessels, and that 
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the plaintiff's vessel was injured while attempting to pass through this 
opening by coming in contact with a raft of piling material swinging out 
into the opening, and which had been fastened by a rope to the side of 
the bridge, it is sufficient, in an action for damages tb the vessel, to be 
submitted to the jury upon the question of defendant's negligence. White- 
hurst v. R. R., 156 N. C., 48, cited and distinguished. 

3. Evidence-Nautical Terms-Explanation. 
I t  is competent for witnesses to testify to the meaning of certain lights 

and what such lights are intended to communicate in nautical terms to  
vessels passing on navigable waters when it is material and relevant to 
the inquiry; though the meaning is fixed by rules and regulations of the 
National Government, it is not ordinarily known to the jurors. 

APPEAL by defendant from Bragaw, J., at June Spelcial Term, (504) 
1912, of PASQUOTANK. 

The following issues were submitted to the jury: 
First. Was plaintiff's vessel injured by the negligence of the defend- 

ants, as alleged? Answer: Yes. 
Second. Did the plaintiffs by their own negligence contribute to their 

injury? Answer : No. 
Third. What damage, if any, have plainitffs sustained? Answer: 

$500. 
Fourth. Was the property of R. S. Neal injured by the negligence of 

plaintiff Townsend, .as alleged in answer ? Answer : . . . . . . . . 
Fifth. What damage has defendant R. S. Neal sustained thereby? 

Answer : . . . . . . . . 
Thomas J. Markham a d  E. F. Aydlett for plaintiffs. 
Bond & Bond and Pruden & Pruden for defendants. 

BROWN, J. This action is brought to recover damages against the 
defendant construction company for an injury to the defendant's vessel, 
a three-masted schooner called the "Edna A. Pogue," while attempting 
to pass through an  opening in the bridge across Albemarle Sound, en 
route from Elizabeth City to Plymouth for a cargo. 

There are several assignments of error contained in  the record, but 
we deem i t  unnecessary to consider more than one or two. The defend- 
ants requested the court to instruct the jury that if they believe 
the evidence they should answer the first issue "No." This prayer (505) 
for instruction, we think, was properly refused. 

At  the time of the injury to the "Edna Pogue," the defendant com- 
pany was engaged in  constructing a bridge across Albemarle Sound 
for the Norfolk Southern Railway Company. While they had the right 
to construct this bridge under the authority of the State, as well as the 
War  Department, it was the duty of the defendants to leave open a space 

411 



IN THE SUPREME COUKrI'. [I59 

sufficient to enable passing vessels to go through. This the evidence 
shows that the defendants' agents in charge of the work undertook to 
do. 

The evidence shows that on 1 2  December the "Pogue" sailed up to 
within three-quarters of a mile of the bridge and anchored to wait for a 
favorable breeze. I t  is common knowledge to all who are famil- 
iar with sailing craft that it is impracticable to "beat them" against a 
head wind through an opening in a bridge. 

The evidence shows that at half-past 2 o'clock on the following morn- 
ing, the wind having arisen, the captain weighed anchor and got under 
way up the sound. The evidence shows that at that time the regular 
drawbridge intended for the passage of ~essels, one on one side of the 
sou~ld and one on the other, had not been completed, and were not in 
use for the passage of vessels. 

The evidence further shows that the open space through which 'the 
master of the "Pogue" attempted to sail her was in use with the knowl- 
edge and permission of the defendants' agents for the passage of craft 
going up and down the sound. 

The captain testifies that he saw a large tugboat with large raft, and 
a number of other uessels, passing through this same opening, and that 
there was a light put there for the purpose of indicating that it was in- 
tended to be used for the passage of ressels. 

I n  attempting to make the passage through the bridge, the ~esse l  came 
in contact with a raft  of piling material which had been tied by the con- 
structors of the bridge to the east side of it, and to the south side of 

the gap, by a rope made fast to one end of the raft  of piling, 
( 5 0 6 )  leaving the other end of the raft loose, so that it swung around 

into the opening and the vessel had come in contact with it, 
causing her to lose her headway, whereby she fell off to the leeward, 
and her rigging became entangled with the pile-driver, which had been 
left on the north end of this opening, and the vessel was very greatly 
injured. The evidence shows that the wind increased very muoh at the 
time, so that the captain was unable to free his vessel and get away 
from the bridge, and a large sea making up in the morning, she was 
badly chafed before she could get away. 

The testimony of one of the witnesses, who was an employee of the 
defendants at the time, was to the effect that this gap or opening was 
being used by all the craft going up and down the sound while the 
drawbridge was being completed. 

I t  scarcely needs the citatiou of authority to p r o ~ e  that, although the 
right to build this bridge cannot be gainsaid, it was nevertheless the 
duty of the constructors to do the work in a safe and careful manner; 
to open during the constructive period spaces amplv sufficient for the 
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safe passage of ~~essels navigating the waters of Albeniarle Sound; and 
to keep those spaces free from all obstructions that would endanger the 
passage of rressels through such spaces. 

There are nnnibers of cases which support the contention of the 
plaintiffs in this case. Jutte 1.. Rridge Co., 21 Ohio C .  R., 422; Mason 
I ) .  R. R., 122 Fed.. 555: Kellu Line Co. v. Cleveland, 144 Fed. I n  this 

u 

case it is said that a company constructing a bridge is liable for injury 
resulting from its negligence when a vessel colIides with the partly con- 
structed bridge, or with works used in the construction when such col- 
lision could have been avoided by reasonable precaution upon the part of 
the constructors. See, also, 29 Cyc., 214. Jutte I ? .  Keystone Bridge Co., 
146 Pa.  State Reports, 400; Casement 1 1 .  Brown, 148 U .  S., 615; Wilson 
I $ .  Chicago, 42 F., 506. 

At a prior term of this Court we considered the case Whitehurst v. 
R. R., 156 N. C., 48. We think it has no bearing whatever upon this 
controversy. There was no evidence of negligence whatever upon 
the part of the defendant in that case, as it was perfectly mani- (507) 
fest that the vessel was lost before she ever reached the bridge by 
failing to respond to her helm at a critical moment. 

The defendants except because the court permitted witnesses to testify 
to the meaning of certain lights and what such lights are intended to 
communicate in nautical terms. I t  is true that these are fixed by the 
rules and regulations of the National Government, but they are not 
known to jurors, but only to navigators and persons familiar with nauti- 
cal regulations. 

I t  was entirely competent to prove by witnesses the meaning of such 
terms and what certain kinds of lights mere intended to indieate. - 

We have examined the charge of the judge, and deem it unnecessary 
to comment upon the exceptions relating to that. The charge was 
eminently clear and fair, and presented the matter to the jury fully 
and completely, with conspicious impartiality. 

The motion to nonsuit is covered by the ruling on the prayer for in- 
struction, and is therefore overruled. 

Cpon a reriew of the whole record, we find 
No error. 
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WALSH MANUFACTURING COMPANY v. PLYMOUTH LUMBER 
COMPANY. 

(Filed 11 September, 1912.) 

1. Contracts-Conditional Warranty. 
A contract for the sale of a lumber dry-kiln, to be returned to  the vendor 

upon its failure to  do certain work, upon the fulfillment of the vendee of 
specified conditions relative to giving the vendor the opportunity of 
remedying defects and causing it to do the work contracted for, when 
reasonable upon its face, is, in the absence of fraud, enforcible. 

2. Same-Countersign-Damages-Performance of Conditions. 
When in a contract of sale of a lumber dry-kiln it was guaranteed that 

the kiln would accomplish certain results, and that the material could 
be returned to the vendor in the failure of the kiln to do so after an oppor- 
tunity had been afforded the vendor to remedy any defects and cause the 
kiln to meet the requirements, the vendee cannot maintain a counter- 
claim for damages in the vendor's suit for the contract price, without 
proving that he has performed the conditions upon which the guaranty 
was to have been effective. 

(508) APPEAL by defendant from Bruguzo, J., at April Term, 1912, 
of WASHINGTON. 

This action was brought to recover the contract price for a certain 
Green Gum Dry-Kiln, and is baaed upon a written contract. 

The defendant resisted the right of the plaintiff to recover: 
First, because the material and workmanship of the equipment was 

not first-class in every particular, as guaranteed in said contract, but, 
on the contrary, was of an inferior quality, and in many respects 
defective. 

Second, because the dry-kiln failed to do the work which the plaintiff 
guaranteed i t  would do. 

The defendant further contended that because of defects in the ma- 
terial of the dry-kiln and its failure to do the work guaranteed, i t  lost a 
large amount of lumber while testing same under the direction of the 
plaintiff. The defendant offered evidence tending to sustain its con- 
tention, and there was evidence to the contrary offered by the plaintiff. 

The material parts of the written contract, under which the plaintiff 
sold the kiln to the defendant, are as follows: 

"We guarantee the material and workmanship of the above specified 
equipment to be first-class in every particular, and in consideration of 
payments being made as agreed, we further guarantee that when kiln 
is constructed in strict accordance with our plans and operated as per 
our instructions and furnished with steam at 14 hours per day, and ex- 
haust steam at 2 to 5 pounds the remaining ten hours, 70 pounds 
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pressure at kiln, to be of ample capacity to dry 7,500 feet I-inch 
x 16-feet gum lumlber per day of 24 hours continuous operation, without 
adding to any defects the stock may have when placed in the kiln, 
such as checking, mildewing, molding, or discoloring, and the (509) 
material so dried will not warp or twist to any greater extent 
than by outdoor piling. I t  is understood that you are to furnish all 
the necessary material for testing the capacity of the kiln, material to be 
green from the saw when it is placed in the kiln." 

'(In the event of the failure of the kiln to do the work as guaranteed, 
after you have given us due notice in writing to that effect and afforded 
us the oplportunity of making any necessary corrections, and after such 
corrections the kiln should still fail to work as guaranteed, you are to 
reload the material furnished within 10 days and return to us. Upon 
receipt of bill of lading covering the shipment of same in good condition, 
we will refund all money covering freight charges paid by you, also 
the amount of any cash payments made to us, and further responsibility 
on our part shall then cease. 

'?t is agreed that should you violate any of the provisions of this 
agreement, then the right to return apparatus shall be forfeited and 
you will pay to us as liquidated damages the sum of money he~ein speci- 
fied under the heading of price, the same i s  though you had volunteered 
your acceptance in writing." 

After the jury was impaneled defendant admitted the execution of 
the contract and amount of debt, nothing else appearing, and assumed 
the burden upon its counterclaim and recoupment. 

There was no evidence that, after notice in writing, the plaintiff was 
given the opportunity to correct any defects or that the defendant offered 
to return the property, and the defendant failed to make the cash pay- 
ment of $700, and retained the kiln, and has continued to use it. 

After the conclusion of the evidence, the court being of opinion that 
the failure of defendant to allow plaintiff to make test, together with 
defendant's failure to return or offer to return the property to plaintiff, 
the defendant could not maintain its counterclaim against plaintiff, and 
granted the motion to dismiss the alleged counterclaim, and gave judg- 
ment for plaintiff, and defendant excepted. 

Pruden & Pruden, William B o d ,  and William Bond, Jr., for 
plaintif. 

H. S. Ward and Gaylord & Gaylord for defendants. 

ALLEN, J. The correctness of the ruling in the Superior Court de- 
pends on the construction of the written contract entered into between 
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the plaintiff and the defendant. By its terms the plaintiff agreed to 
furnish the defendant a complete dry-kiln apparatus for the sum of 
$1,125, of which $700 was to be paid in cash, and it guaranteed its 
quality and workmanship, and it was provided therein that, upon 
failure of the kiln to do the work as  guaranteed, the defendant should 
notify the plaintiff to that effect, and give it the opportunity to correct 
any d e h t s ,  and if after such correction the kiln still failed to do the 
work as guaranteed, the defendant agreed to reload the material fur- 
nished and ship to the plaintiff. 

I t  was further stipulated in the contract that, upon return of the 
material  the plaintiff would refund all money covering freight charges 
and cash payments paid by the defendant, and that further responsibility 
on the part of the plaintiff should then cease. The defendant did not 
give the plaintiff the opportunity to correct defects, if they existed, nor 
did it offer to return the material. 

The eontract is fair and reasonable on its face, and, in the absence 
of fraud, which is not alleged, must be enforced. I t  belongs to the class 
of contracts called "contracts of sale or return," of which i t  is said in 
Parson on Contracts (5th Ed.), vol 1, p. 539 : "In these the property in 
the goods passes to the purchaser, subject to an option in him to return 
them wi~hin a fixed time or a'reasonable time; and if he fails to exercise 
this option by so returning them, the sale becomes absolute, and the 
price of the goods may be recovered in an action for goods sold and 
delivered"; and in Cyc., vol. 35, p. 237: "Where the contract provides 
for a return of the goods if not satisfactory, the buyer cannot relieve 
himself from liability for the price, unless he returns or offers to return 

them, and the offer to return must be unconditional." 
(51 I )  This principle, as applicable to the facts in this case, is ap- 

proved in Main c. Cnriffin, 141 N.  C., 43; Main v. Field, 144 
N. C., 307; and Piano Co. r ? .  Kewnedy, 152 N. C., 197, in which last 
cited case the Court says: "We hare recognized the principle that there 
can be no implied warranty of quality in the sale of personal property 
where there is an express warranty, and that where a party sets up 
and relies upon a written warranty he is bound by its terms and must 
comply with them. 30 Am. and Eng., p. 199 ; lYlain v.  Griffin, 141 N .  C., 
43. We recognize the further principle, applied by us in that case, 
that a failure by the purchaser to comply with the conditions of the 
warranty is fatal to a recorery for breach of the warranty in an action 
on it, or where, as in this case, damages for the breach are pleaded as a 
counterclaim in an action by the seller for the purchase money." 

The defendant having failed to return the material, and not having 
offered to do so, and having failed to perform other stipulations con- 
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ta ined i n  t h e  contract, was not  entitled to  recover on  h i s  counterclaim, 
a n d  on  t h e  admit ted facts  judgment  was  properly rendered in favor  of 
t h e  plaintiff f o r  t h e  contract price. 

N o  error. 

Cited: Robinson v. Hufstetler, 165 N .  C., 464; Oltman v. Williams, 
167 N. C., 314; Prick v. Boles, 168 N. C., 657; Bland v. Harvester Co., 
169 N. C., 420; Wilson v. Lewis, 170 N. C., 48. 

McKEEL HARDWARE COMPANY v. BUHMANN ET AL. 

(Filed 11 September, 1912.) 

1. Judgments-Excusable Neglect-Findings of Fact-Record-Appeal and 
Error. 

While i t  is the duty of the trial judge to find the facts upon which he 
bases his refusal to grant a motion to set aside a judgment for excusable 
neglect, his not having done so is  not held for reversible error on this 
appeal, i t  appearing from the affidavits. of record that  the neglect of the 
appellant was inexcusable. 

2. Judgments-Appeal and Error-Findings of Facts-Request of Appellant 
-Practice. 

I t  is the duty of the appellant upon the refusal of his motion to set aside 
a judgment for excusable neglect, to request the judge to find the facts 
upon which his refusal was based. 

3. Pleadings-Agreements-Writing-Castom-Appeal and Error. 
Agreements of extension of time to plead beyond the statutory period 

must be i n  writing to be recognized by the courts; and the fact that the 
party litigant had employed an attorney in another county where there 
was "a custom" to allow sixty days to answer, is  not such excusable 
neglect as  will warrant the court on appeal to set aside a judgment ren- 
dered for the want of a n  answer. 

4. Appeal and Error-Pleadings-Judgments by DefaultRecord-Excep- 
tions-Erroneous Judgments-Motions-Lower Conrt-Practice. 

The Supreme Court will not set aside a judgment by default final for 
the want of a n  answer upon the ground that a judgment by default and 
inquiry upon the complaint should have been entered, when there has 
been no motion below, or exception presenting the point; but the order 
refusing to set aside the judgment for excusable neglect, affirmed on this 
appeal, does not bar the defendant from making his motion in the cause 
below upon the ground of irregularity. 

APPEAL f r o m  BEAUFORT, by defendant f r o m  the refusal  by (512) 
Webb, J., t o  set aside a judgment f o r  excusable neglect on  
motion h e a r d  8 J u n e ,  1912. 
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HARDITARE Co. v. BUHMANN. 

Small, MacLean & XcMullan for plaintiff. 
J .  W.  Little for defendant. 

CLARK, C. J. This is an appeal from the refusal of a motion to set 
aside a,judgment on the ground of excusable neglect. The court held 
that no excusable neglect had been shown. I t  is true that i t  is the duty 
of the court in such case to find the facts, and that its finding is con- 
clusive, and that upon such facts the conclusion of law only is reviewable. 
Xorton v. McLaurin, 125 N. C., 185, and cases there cited. The failure 
of the judge to find the facts in this case, however, is immaterial, for, 
taking the affidavits of the appellant as correct, he has shown inexcusable 
neglect. I t  appears therefrom that the defendant employed a lawyer 
residing in New Hanover County to appear in a case pending in Beau- 
fort Superior Court, which he was not in the habit of attending, and 

such counsel was not present at the term of the court and did not 
(513) file answer. Manning v. R. R., 122 N. C., 825; Williamson v. 

Cocke, 124 N.  C., 585. Indeed, the appellant should have asked 
the judge to find the facts. Albertson v. Terry, 108 N. C., 75. 

The excuse of the counsel is that in New Hanover there was a "cus- 
tom" that the defendant was allowed sixty days in which to answer. But 
it is not contradicted that this was not the custom in Beaufort County. 
Besides, if it had been such custom, it would not jusify the defendant in 
failing to comply with the statutory requirement as to the time in 
which the answer should be filed, in the absence of a written or admittud 
agreement to that effect. Brozrn v. Hale, 93 N.  C., 188. The judgment 
should therefore be affirmed. 

I t  was suggested in this Court by the appellant that the judgme,lt 
should be set aside for irregularity in that upon the verified com- 
plaint a judgment by default and inquiry should have been entered, 
and not a judgment by default final. There was no motion below nor 
exception in this appeal presenting that point, aind no exception can 
be passed upon in this Court which was not regularly taken below, ex- 
cept that the court did not hare jurisdiction of the subject-matter or 
that the complaint does not state a cause of action. But the order 
refusing to set aside the judgment for excusable neglect, which is affirmed 
by us, does not bar the defendant from hereafter making his motion in 
the cause below upon the ground. of irregularity, if the facts and the 
law mill justify the judgment being set aside or modified on that ground. 
Jefries v. Aaron, 120 N. C., 16'1. 

Affirmed. 

Cited: McLeod v. Gooch, 162 N.  C., 124; School v. Pierce, 163 
N. C., 428. 
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C. H. BRQCK v. S. J. SCOTT. 

(Filed 11 September, 1912.) 

1. Courts-Justices of the Peace-Contracts-Damages-Jnrisdieeion-Re- 
mitting Excess-Interpretation of Statutes. 

A plaintiff may sue on contract in the courts of a justice of the peace 
when the damages for its breach exceed the sum of $200, by remitting 
so much of the principal of the demand that is in  excess of that  sum. 
Revisal, sec. 1421. 

2. 8anie-Superior Courts-Nonsuit-Pleadings-Former Action. 
When a plaintiff has remitted the excess of $200 of his damages arising 

from a breach of contract in  his action brought before a justice of the 
peace, so as  to confer jurisdiction on that court (Revisal, 1421), and has 
obtained a judgment from which the defendant has appealed to the Supe- 
rior Court, he may prosecute his action in the Superior Court, and take 
a voluntary nonsuit in his former action before the pleadings are filed 
in the second action, or i t  came on for trial;  and the plea of the pendency 
of the former action is bad. 

3. Courts-Jurisdiction-Contracts-Justices of the Peace-Damages-Re- 
nnitting Excess. 

The amount of damages demanded by a plaintiff in  good faith deter- 
mines the jurisdiction of the Superior Court, and not the amount of 
recovery; and the fact that he has remitted damages in excess of $200 in 
his action on contract sued on in the court of a justice of the peace does 
not necessarily oust the jurisdiction of the Superior Court in an action 
brought on the same contract there. 

4. Same-Waiver. 
The plaintiff having remitted the amount of damages arising on con- 

tract in  excess of $200, so as  to confer j ~ ~ i s d i c t i o n  on the court of a 
justice of the peace, and having taken a voluntary nonsuit in the Superior 
Court, on defendant's appeal is deemed to have waived the excess so re- 
mitted in  his action on the same contract brought in the Superior Court, 
and his recovery is limited to the amount sued for in  the justice's court. 

APPEAL by plaintiff from Bragaw, J., at March Term, 1912, (514) 
of CURRITUCK. 

Action for debt, the plaintiff demanding, in his complaint, $251.02. 
An action had previously been instituted between the same p a r t i e  
before a justice of the peace, on the same cause of action, in which the 
amount above $200 mas remitted to confer jurisdiction. 

Appeal from the judgment rendered by the justice was taken to 
February Term, 1910, of the Superior Court of Currituck, at which 
term, and on Wednesday of the same, the plaintiff took a voluntary non- 
suit. 
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Prior to the taking of this nonsuit, summons in this action was issued 
and served, which summons was returnable to this same February 
Term, 1910, at  which the  nonsuit above mentioned was taken. The 

nonsuit in the action instituted before the justice was taken be- 
(515) fdre any pleadings in this action were filed by either party. At 

this term the defendant appeared, and both parties asked and 
obtained time to plead. Between this and the succeeding term the plain- 
tiff filed his complaint for the whole amount of $251.02, and a t  the suc- 
ceeding or Fall  Term, 1910, the defendant filed no plea and made no 
motion to dismiss, but again asked for time to answer. 

Between September Term, 1910, and March Term, 1911, the answer 
of defendant was filed, setting up, among other defenses, a plea that 
an  action was pending between the same parties for the same cause at  
the time of the institution of this action. 

No motion for the determination of the plea filed was made by the de- 
fendant, though the cause was continued from term to term until Feb- 
ruary Term, 1912, from which this appeal was taken. At this last term, 
when the case was called, defendant for the first time moved to dismiss 
the action. The motion was allowed, and plaintiff excepted and ap- 
pealed to this Court. 

E. F. Aydlett and J .  C. B. Ehringhaus for plaintif. 
Ward & Grimes for defendant. 

ALLEN, J. The pendency of the action commenced before the justice 
of the peace, at  the time this action was instituted in the Superior 
Court, -did not justify the judgment of dismissal, because a judgment 
of nonsuit was entered in the former action before pleadings were filed 
in  this or i t  came on for trial. Grubbs v. Ferguson, 136 N. C., 60; 
Cook v. Cook, ante, 46. 

I n  the case last cited, Justice Hoke, speaking for the Court, says: 
"As a general rule, this right to plead the pendency of another action 
between the same parties before judgment had is regarded to a large 
extent as a rule of convenience, resting on the princpile embodied in 
the maxim, 'Nemo debet bis vexare,' etc. The defect is one that can 
be waived, and i t  may" also be cured by dismissing the prior action at 
any time before the hearing." 

Nor do we think i t  is true, as contended by the defendant, that the 
Superior Court has no jurisdiction of the plaintiff's cause of ac- 

tion. 
(516) The plaintiff alleges in his complaint facts which, if true, 

entitle him to a judgment for more than $200, and i t  has been 
repeatedly held that i t  is the sum demanded in  good faith which de- 
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BROCK O. SCOTT. 

termines the jurisdiction. S1oa.n v. R. R., 126 N. C., 487; Cromer V .  

Marsha,' 122 N. C., 564; Horner School v. Wescott, 124 N.  C., 518; 
Boyd v. Lumber Co., 132 N. C., 186; Shan,kle v. Ingram, 133 N. C., 
284; Thompson v. Express Co., 144 N. C., 392. . 

The fact that the plaintiff was mistaken as to the legal effect of re- 
mitting the excess over $200, in order to confer jurisdiction on the 
justice, and cannot now recover more than that sum, does not oust the 
jurisdiction. 

I n  Boyd v. Lumber Co., supra, the sum demanded was $225, and the 
plaintiff admitted on the trial that he was not entitled to recover more 
than $178.25, and Justice Walker says, in discussing a motion to non- 
suit, which was denied: ('The aggregate sum demanded in good faith is 
the test of jurisdiction, and if the plaintiff claimed more than $200, the 
fact that he failed in his proof to establish all of his claim did not oust 
the jurisdiction of the court. The plaintiff may claim a sum sufficient to 
give the court jurisdiction and a part of his claim may be based upon 
an erroneous principle of law, and for this reason he may fail  to recover 
that part, a ~ d  the total recovery may therefore fall short of the juris- 
dictional amount; but the court will still have jurisdiction of the case 
and may award judgment for the smaller sum, provided i t  appears that 
the right to recover the larger amount was asserted in  good faith." 
And in Horner School v. Wescott, supra, it was held that the Superior 
Court had jurisdiction of a cause of action based on a contract, the 
plaintiff demanding $479.25, when he was mistaken as to the construc- 
tion of the contract and under its terms could not recover more than 
$200. 

There is no suggestion that the plaintiff was not acting in  good faith 
and did not believe that he was entitled to recover the amount demanded, 
and no reason can be assigned, upon the facts appearing in the record, 
for taking a nonsuit in  the action commenced before the justice, except 
that he believed he was entitled to and would claim the full sum 
alleged to be due him, as an appeal had been taken, and the case (517) 
would be tried in the Superior Court in anx event. 

We are of opinion, however, that the act of the plaintiff in remitting 
the excess over $200 in order to confer jurisdiction on the justice 
cperates as a release, and that the recovery must be limited to that sum. 

The statute, Revisal, sec. 1421, provides that, "Where it appears in 
any action brought before a justice, that the principal sum demanded 
exceeds $200, the justice shall dismiss the action and render a judg- 
ment against the plaintiff for the costs, unless the plaintiff shall remit 
the excess of the principal above $200, with the interest on said excess, 
and shall, a t  the time of filing his complaint, direct the justice to makc 
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this entry: 'The plaintiff in this action forgives and remits to the 
defendant so much of the principal of this claim as is in  excess of 
$200, together with the interest on said excess.' " 

The justice of the peace has no jurisdiction in civil actions founded 
on contract, if the sum demanded, exclusire of interest, exceeds $200, 
and the plain purposes of section 1421 of the Revisal is to give to 
one holding a debt the opportunity of a speedy trial before a justice 
by reducing his debt to $200, instead of requiring him to wait for a 
term of the Superior Court. 

The plaintiff was not compelled to sue before a justice, but he  
had the privilege of doing so, and the statute imposes as a condition 
to the exercise of this privilege that he "forgive and remit to the de- 
fendant" so much of the principal of the claim as is in excess of $200, 
which is in effect a release. I f  this is  not the correct interpretation 
of the statute, i t  would seem that but one other conclusion could be 
reached, and that is, that the plaintiff having a claim in excess of $200 
can remit the excess and recover judgment for $200, and hold the ex- 
cess as a claim against the debtor, which could not have been con- 
templated. 

Coggins v. H a w e l l ,  86 N. C., 320, sustains this view. I n  that case 
the plaintiff sued a surety on the bond of a constable, the penalty 
of the bond being $4,000, to recover $140, and undertook to remit the 
penalty of the bond in excess of $140, and the Court, after holding 

that the plaintiff did not have the right to remit, says: "If 
(518) this plaintiff could remit the penalty of the bond as attempted 

in his case, the bond would be satisfied by the judgment rendered 
upon it, and no action would lie for any further breaches thereof by 
other parties claiming to be injured thereby." 

We conclude that the Superor Court has jurisdiction, but that the 
plaintiff cannot recover more than $200 principal money. 

Reversed. 

Cited:  Fields v. Brown,  160 N .  C., 300; McLeod v. Gooch, 162 
N .  C., 127; Ti l l ery  v. Benefit  Society ,  165 N.  C., 263; Barne t t  v. X i l l s ,  
161 N.  C., 584; W o o t e n  v: Drug Co., 169 N. C., 67; R. R. I r o n  W o r k s ,  
172 N .  C., 191. 
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J. A. PARKER v. E. A. DANIELS. 

(Filed 11 September, 1912.)  

1. Contracts-Statnte of Frauds-Direct Assumption of Liability. 
A contract to answer the "debt, default, or miscarriage of another," 

which the statute of frauds requires to be in writing to be binding, re- 
lates only to agreements to be surety for the debts of another; and the 
statute does not apply to verbal contracts assumed by the promisor so 
as  to discharge such other from liability to the creditor. 

2. Same-New Contract-Evidence. 
The plaintiff, who had been transporting cargoes by water in connec- 

tion with a steamboat operated by a corporation, receiving as  compensa- 
tion a certain proportionate part of the freight charges, refused to con- 
tinue this arrangement for the reason that the corporation was in arrears 
of its payment to him. The corporation having made a change of man- 
agement, its president told the plaintiff that he would not assume the 
arrearage of debt, but would be personally responsible from then on for 

. the amount the plaintiff should earn under the former arrangement: 
Held, the promise of the president of the corporation, the defendant i n  
the action, created a new contract, not within the statute of frauds, and 
was binding on him. 

3. Contracts-Statute of Frauds-Pleading-Waiver-Objection and Excep- 
tion-Appeal and Error. 

The defense that a verbal promise was within the meaning of the statute 
of frauds, and unenforcible, must be pleaded and objection raised, to be 
available; and while in this case it  was not done, the court decided upon 
the merits of the case, as no exception had been entered, the case argued 
upon its merits, and the point seemed to have been waived. 

APPEAL by defendant from Brugnw, J., at January Term, (519) 
1912, of PASQUOTANK. 

The following issues were submitted without objection: 
1. Did defendant contract with the plaintiff to personally pay for 

the freight hauled, as alleged? Ansmw: Yes. 
2. What amount is due plaintiff by defendant? Answer: $399.10. 
From the judgment rendered, the defendant appealed. 

I .  111. Xeekim, Ward & Thompson for plainti8 
E. P. Aydlett, W .  A. Worth for defendant. 

BROWN, J. We have considered the several assignments of error set 
out in  the briefs of the learned counsel for the defendant and do not 
think that any of them can be sustained. The matter seems to be 
one almost entirely of fact, and was settled by the jury adversely to 
the defendant under the clear charge of the court. 
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The only assignment of error we deem i t  necessary to consider is 
that which relates to the statute of frauds. The plaintiff sought to 
recover from the defendant the sun1 of $399.10, alleged to be due 
plaintiff by the defendant for freights hauled by plaintiff for the LeRoy 
Steamboat Company, a corporation of which the defendant was presi- 
dent, the plaintiff contending that the defendant agreed to be respon- 
sible for the indebtedness. 

The defendant denied the contract, and contended further that it 
x-as a contract to answer for the debt of another, and mas not in writ- 
ing, and came within the statute of frauds. 

Upon his feature of the case his Honor charged the jury: "That if 
you shall find from the evidence and by the greater weight thereof 
that the defendant agreed to be responsible to plaintiff for such sums 
as might become due to the plaintiff if he would continue his work 
of freighting, and would see that plaintiff should be paid such sumtls 
as he earned thereby, then you should answer the first issue ('Yes"; 

otherwise, you should answer i t  '(No." 
(520) There is abundant evidence in the record sustaining the charge 

of the court intending to prove a contract upon the part of the 
defendant, not so much to assume a debt of the LeRoy Steamboat Com- 
pany as to create a new responsibility for which the defendant alone 
agreed to be held responsible. 

The evidence tends to prove that the plaintiff had been operating R 
boat between Weeksville and Elizabeth City i n  conjunction with the 
LeRoy Steamboat Company under an agreement whereby he was to 
receive a certaili portion of the freights; that on 14 June, 1911, the 
said company owed the plaintiff about $700, which has never been paid ; 
that at  that time the management of the said company changed hands 
and the defendant became its president. 

The testimony tends further to prove that on that date the plaintiff 
refused to carry any further freight, or to go on with his work in con- 
nection with the said company, because i t  had failed to pay him the 
eforesaid indebtedness; that plaintiff Lad a conversation with the de- 
fendant and told him that he would not do any more work under the 
contract with the said company, and that the defendant said that he 
would not be responsible for any past debt of the company, but that if 
Parker would go on with his work, from then on the defendant would 
be personally responsible for what Parker should earn. This state- 
ment was made by the defendant on 14 June, 1911, and is proven by 
several witnesses and expressed in various forms of language. 

Under this contract with the defendant the plaintiff worked up to 
19 July, 1911, a t  which time the amount due him by the defendant was 
$399.10. 
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I t  is to be .observed that the defendant does not plead the statute 
of frauds, nor did he object to the evidence when it was offered, and 
strictly speaking, the point cannot be fairly raised upon this record. 
Rut  as that seems to have been waived, we consider the question upon 
its merits as if the statute had been properly pleaded, or the point 
raised upon an objection to the evidence. 

We are of opinion that upon this evidence, which is scarcely contro- 
vertible, the contract is not one within the statute of frauds. 
This statute, which requires a special promise to answer the (521) 
"debt, defanlt, or miscarriage of another'' to be in writing, is 
intended only to invalidate verbal agreements to be surety for the debt 
of another, for which that other continues to remain liable. I t  does 
not forbid a verbal contract to assume the contract of another who may 
be discharged from all liability to the creditor, the promisor becoming 
sole debtor in  his place. Haun v. Burrell, 119 N.  C., 541; Whitehurst 
v. Hyrnan, 90 N. C., 489; Sheppard v. Newton, 139 N .  C., 533; Jenkins 
v. Holley, 140 N. C., 380; Clark on Contracts, page 57. 

Applying this principle to the evidence in  this case, i t  is apparent 
that the plaintiff had ended his contract with the LeRoy Steamboat Com- 
pany because of its insolvency and refused to go on further with his 
work. When the management was changed and the defendant be- 
came president, the evidence shows that a new contract was entered 
into, not between the LeRoy Steamboat Company and the  lai in tiff, but 
between the defendant and the plaintiff, whereby the defendant person- 
ally assumed the, liability to the   la in tiff for the payment of the amounts 
which he should earn, and that the credit was given exclusively to 
the defendant. 

This was not in any view of the evidence an assumption of a debt for 
and on account of the LeRoy Steamboat Company, but was in every 
sense a new contract, for which the defendant became personally liable. 
,Wason v. Wilson, 84 N.  C., 51; Packer v. Benton, 35 Conn., 350. 

No error. 

HENRY CLARK BRIDGERS v. J. I. BEAMAN ET AL. 

(Filed 11 September, 1912.) 

1. Railroads-Subscriptions of Stock-Deeds and Conveyances-Escrow- 
Consideration-Location of Depot-"On" Certain Town Limits-Evidence 
-Contracts. 

When a deed to lands is given for a subscription to the stock of a rail- 
road company in the course of constructing its lines, placed in escrow, 
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to be "null and void" if the grantee "fails to construck a depot on the 
southern limits of H," a small town, and where the grantor owned other 
lands: Held, in an action to compel the delivery of the deed, that, con- 
struing the word "on" as meaning "near to" the southern limits of the 
town, the provision upon which f i e  delivery of the deed was made to 
rest was not complied with by the grantee locating the depot 1,450 feet 
from the southern boundary, when, from the size of the town, this loca- 
tion placed the depot 100 feet from its eastern boundary, within 300 feet 
of the northern boundary, thus.locating it  in the northeastern part of 
the town. 

2. Same-Town Charter. 
A provision in a deed to lands given for subscription to stock in a rail- 

road, placed in escrow to be delivered when a line of the railroad, in the 
course of construction, should locate its depot "on the southern limits" 
of a named town, the location of the "southern limits of the town" is 
found by referring to the charter in  force a t  the time of the deed, and 
not to that named in a subsequent charter. 

(522) APPEAL by plaintiff from Justice J., at February Term, 1912, 
of QREENE. 

The plaintiff, having under consideration the building of a railroad 
from Farmville to Snow Hill  or Hookerton, was offered inducements 
by parties at both places. Among then1 was J. I. Beaman, who offered 
and subscribed to pay $1,100 in consideration that the road was con- 
structed to Hookerton and a depot constructed on the southern limits of 
the town of Hookerton, by  29 ~Varch, 1908; that in consideration of the 
inducements offered by the said Beaman and others, it was decided to 
build the road to Hookerton, and the subscriptions of the said Beaman 
and others were so accepted by the plaintiff; and in consideration of 
the subscriptions of the said Beaman and others, the construction of the 
said railroad to Hookerton was undertaken and begun; that the said 
Beaman concluded to pay a part of his subscription in money and a 
part in land, and executed the deed set out in the pleadings, of date 11 
April, 1906, conveying land to plaintiff; that said deed mas deposited 
with a committee, the defendants, to be delivered to plaintiff when he 
had constructed the railroad and established the depot he had agreed 
to. The grantor, Beaman, to more fully protect himself and to insure 

the construction of the depot on the southern limits of Hookerton, 
(523) put the following clause in said deed: "to be null and void if 

said Henry Clark Bridgers (the plaintiff) fails to construct a 
depot on southern town limits of Hookerton, and build a railroad from 
Farmville to the depot in Hookerton by 29 March, 1908." The said 
Beanlan owned land on the southern limits of Hookerton. Under the 
foregoing circumstances the deed mas executed and placed in  the hands 
of the committee for future delivery, as events should determine. The 

426 



N. C.] FALL TERM, 1912. 

plaintiff constructed a depot in Hookerton and built a railroad from 
Farmville to the depot in Hookerton before 29 March, 1908, and de- 
manded of the committee, the defendants, the possession of said deed; 
they refused to give plaintiff pos~ession of said deed, and the plaintiff 
brings this action against them to compel them to do so. 

The town of Hookerton has had two charters, one granted in 1867 
and the other in 1907. According to the charter of 1867, the depot is 
h a t e d  within 300 feet of the northern boundary of Hookerton, within 
lC0 feet of its eastern bounda-ry, about 1,450 feet of the southern 
boundary at the nearest point, and the surveyor, who was introduced as 
a ~vitness by the plaintiff testified that the depot was not on the southern 
limits at all, according to the charter of 1867. 

The defendant paid the part of the subscription which was to be paid 
in money, but resisted the delivery of the deed, upon the ground that 
the plaintiff had not constructkd the depot on the southern limits of 
Hookerton. 

At the conclusion of the plaintiff's evidence, his Honor sustained a 
motion for judgment of nonsuit, and the plaintiff excepted and appealed. 

J. L. B~idgers  for plaintia. 
J a w i s  & Blozo for defendafit. 

ALLEN, J. The plaintiff and the defendant have made the location of 
the depot on the southern limits of Hookerton material, because they 
have stipulated that the deed shalI be void if i t  is not so located, and 
the reason the defendant insisted on this provision is apparent. 

The defendant owned l a d  on the southern limits of Hooker- (524) 
ton, which was a small town, and as it was anticipated that its 
population and wealth would increase after the construction of the 
railroad, he was desirous of having the depot located on his side of the 
town, so that business might be attracted in his direction instead of 
away from him. 

The deed was delivered in escrow in 1906, and we agree with his 
Honor that the southern limits of Hookerton then in existence under 
the charter of 1867, are those referred to; but if i t  was otherwise, in 
our opinion, based upon the map, the southern limits under the charter 
of 1907 are, in so far  as they affect the controversy between the plaintiff 
and the defendant, substantially the same as under the charter of 1867. 

The determination of the question presented to us depends, therefore, 
on the location of the depot and whether i t  can be said to he on the 
southern limits. 

The word "on" has various meanings, dependent upon the purposes 
for which it is used. Webster says: "The general significance of on 
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is situation, motion, or condition with respect to contract or support 
beneath; as :  At or in contact with the surface or upper part of a thing 
and supported by it. To or against the surface of. At or near; ad- 
jacent to-indicating situation, place, or position." And the Century: 
('In a position above and in contact with; used before a word of place 
indicating a thing upon which another thing rests or is made to rest. 
I n  a position so as to cover, overlie, or overspread. I n  a position at, 
near, or adjacent to; indicating situation or position, without implying 
contact or support. I n  or into a position in contact with and supported 

- - 

by the top or upper part of something." 
Adopting the definition most favorable to the plaintiff, "near to," 

we are of opinion, when all the circumstances are considered, that the 
plaintiff has not located the depot "on" the southern limits. 

The only witness introduced by the plaintiff, and who surveyed all 
the lines under an order of court, says that the depot is not on the 
southern limits as contained in the charter of 1867, and while, if dis- 

stance alone controls, the depot may be said to be near those limits, 
(525) it would not convey this impression when the size of the town 

and the location of the other limits are considered. The town 
of Hookerton is a small town, and the distance from the northern to 
the southern boundary is only about 1,750 feet. The depot is within 
100 feet of the eastern boundary, within 300 feet of the northern bound- 
ary, and 1,450 feet from the southern boundary, which would seem to 
locate i t  in the northeastern part of Hookerton and not on its southern 
limits. 

We conclude that the plaintiff, upon his own evidence, has failed 
to comply with the condition in the deed, and is not entitled to recover. 
No question is raised by either party as to the legality of the contract. 

Affirmed. 

J. B. HODGES v. R. L. SMITH. 

(Filed 11 September, 1912.) 

1. Vendor and Vendee-Sale of Horse-False Warranty-Deceit-Personal 
Injury-Damages-Evidence-Question for Jury. 

Evidence tending to show that a dealer in  horses sold a vicious horse 
to one who told him that he was inexperienced in horses, and that he 
wanted a gentle horse that his wife and family could safely drive, and 
which ran  away with the vendee soon after his purchase, and injured 
him; that  the horse trader had had the horse for some time, is sufficient 
to  take the case to the jury in  an action to recover damages for the in- 
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juries inflicted, i t  being a fair inference from the period of possession of 
the horse by the defendant that he knew the character of the horse he 
was selling, and it  being incumbent upon him, under the circumstances, 
not to make representations of this character unless he knew them to 
be true. 

8. Vendor and Vendee-Sale of Horse-False Warranty-Deceit-Personal 
Injury-Tort-Damages. 

When there is a n  affirmative finding on the issue of false warranty and - 
deceit in the sale of a horse, which proximately caused the purchaser to 
be injured in a runaway while driving i t ,  a suit for damages being in 
tort, the plaintiff's damages are not confined to those in  the contempla- 
tion of the parties a t  the time of the sale. 

APPEAL by defendant from Webb,  J., at N a y  Term, 1912, of (526) 
BEAUFORT. 

The following issues were subniitted to the jury: 

1. Did defendant warrant and represent to plaintiff that the horse in 
question was gentle in harness and safe to drive, as alleged in the com- 
plaint ? Answer : Yes. 

2. I f  so, was said warranty and representation false, as alleged in 
the complaint ? Answer : Yes. 

3. I f  so, was plaintiff injured in consequence thereof, as alleged in the 
complaint ? Answer : Yes. 

4. What damage is plaintiff entitled to recover of defendant? An- 
swer : $1,000. 

From the judgment rendered, the defendant appealed. 

S m a l l ,  111 a c l e a n  & 1 l ~ c l V u l l a n  for  p la in t i f f .  
F .  G. J a m e s  & Son, W a r d  & G r i m e s  for  d e f e n d a n t .  

BROWN, J. This case was before this Court on a former appeal, 158 
N. C., 256. The plaintiff seeks to recover damages for personal in- 
juries sustained by the running away of a horse purchased by him of 
the defendant, on the ground that the horse was falsely warranted to 
be gentle. On a former trial a motion to nonsuit was sustained, and 
this Court held that there was sufficient evidence to go to the jury, and 
ordered a new trial. 

The issues as to warranty and false representation as to the qualities 
of the horse have been found against the defendant on a charge not 
excepted to, and those findings may be considered as settled. The case 
now comes before this Court upon the sole question as to whether in any 
~ i e m  of the evidence there is sufficient ground to warrant a recox-ery for 
damages for injuries consequent upon the running away of the horse. 
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As we read the case upon the record now sent up, the facts and evi- 
dence as developed in the second trial are substantially the same as on 
the former triall, and are recited fully in the opinion of XT. Justice 
Wa1ke.r. I t  is contended, however, upon this hearing, that the plaintiff 

can recover only the difference between the value of the horse as 
(527) warranted and as he actually turned out to be, upon the ground 

that there is not evidence of a false representation upon the part 
of the defendant, or that he knew of the vicious character of the animal. 

We think the contention of the learned counsel for the defendant can- 
not be sustained. I t  was held by us on the 'former trial that there was 
eTidence tending to prore that the defendant falsely and knowingly repre- 
sented that the horse was kind and gentle. The evidence on both trials 
seems to be practically the same. The plaintiff testified that he went to 
the defendant's stables in Greenville to purchase a horse, and that he 
told the defendant that he wanted a gentle horse, "one for my 
mother and father to drive; that they are old, and I want one that is 
safe." H e  said: "All right; we have got him. Here is one that I can 
sell you that I know is gentle. I can guarantee this horse to be gentle 
and that any lady can drive him." The plaintiff testified that he told 
the defendant that he did not know anything about horses; that he had 
never bought one before in his life; and the defendant repeatedly stated 
that he knew- this horse to be gentle and that he guaranteed him to be 
perfectly gentle. 

I f  the evidence introduced by the plaintiff is to be believed, the animal 
was anything else but gentle, and his "natural gait was running away 
and kicking." He  ran away shortly after the plaintiff got him, threw 
him out of the buggy and seriously injured him. 

I t  is not necessary to offer evidence that is conclusive of the defendant's 
knowledge of the vicious character of the horse, but it is only necessary 
to offer such evidence as is sufficient to go to the jury. The defendant 
was told by the plaintiff the purpose for which the plaintiff desired the 
animal, and the defendant repeatedly stated that he knew the horse to 
be gentle. The horse had been in the defendant's possession for some 
time, and it is a fair inference, although not a necessary one, that the 
defendant knew the vicious character of the horse, and misrepresented his 
qualities to the plaintiff. I t  is not for us nor for the judge below to 
draw such inferences, but the evidence in the case is of such a character 
that his Honor was well warranted in submitting it to the jury, that 

they might draw such inferences if they saw fit. 
(528) Assuming that the defendant made this representation as to 

the horse's qualities in good faith, he had no right to do it unless 
he positively knew that the horse was a gentle one, which the evidence 
shows that he was not, but was an animal of the most vicious and un- 
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reliable character.  Al len  v. Truesdale ,  135 Mass., 75, cited i n  the  former 
opinion of this  Court,  is  almost on all-fours wi th  t h e  present case, a n d  
fillly war ran ts  t h e  judgment of the  court  upon  the  issues a s  found by  
t h e  jury.  

I t  being thus  adjudicated on the  former hear ing  of this  case tha t  there 
is  evidence of false war ran ty  and  deceit i n  t h e  sale of a horse, the  rule  
of damage does not confine the  plaintiff solely to  such as  was i n  t h e  
contemplation of the  parties, but  h a r i n g  established to t h e  satisfaction 
of the  j u r y  a tort,  t h e  plaintiff is  entitled to recover such damages a s  
na tura l ly  flow f rom and  a s  were consequent upon  the  wrongful  and  
tor t ious conduct of t h e  defendant. 

N o  error .  

C i t e d :  Fields  v. Brown, 160 N. C., 299. 

CLAUDE GRANT v. ELLA EARLY GRANT. 

(Filed 18 September, 1912.) 

1. Special Appearance-Jurisdiction-General Appearance. 
A special appearance may only be entered for the purpose of moving 

to dismiss for want of jurisdiction, and when it  is made for the purpose 
of a motion to remove the cause to another county, the appearance is 
general, by whatever name the party may designate it. 

2. Same-Waiver. 
A party by entering a general appearance in  a n  action remedies any 

irregularity in  the service of the summons on him. 

3. Divorce-Pleadings-Verification-Wairer. 
An objection that a complaint, in an action for divorce, has  not been 

verified in  accordance with Revisal, see. 1569, is jurisdictional. 

4. Divorce-Pleadings-Verification-~4mendments-Courts. 
When the verification of the complaint in  a n  action for divorce avers 

the t ruth of the  matters therein in the usual form, and then sets forth the 
statutory requirements as to levity and collusion, etc., and especially when 
the complaint alleges no facts on information and belief, the verification 
wiIl not be held as fatally defective; but, if otherwise, it may be remedied 
by a n  amendment allowed by the court which complies with the statute. 

APPEAL by  defendant f r o m  Cline, J., a t  A p r i l  Term, 1912, of (529)  
XORTHAMPTON. 
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This is an action, commenced in Bertie County, to obtain an absolute 
divorce, and at  the return term of the sunimons the defendant, through 
counsel, filed the following motion : 

"The defendant, by her attorneys, appears specially in this action and 
moves to dismiss this action for want of jurisdiction of this court, for  
the following causes : 

"1. That at the time this action was begun the plaintiff was not a 
resident of this county, but a resident of the county of Northampton, 
North Carolina, and is still a resident of that county. 

"Wherefore the defendant pra.ys that this action be dismissed; but 
if the court be of opinion that the defendant is not entitled to have this 
action dismissed, then that it be removed to said Northampton County 
for trial." 

His  Honor refused to dismiss the action, but found as a fact that the 
plaintiff was a resident of Northampton County, and on motion of the 
defendant, based on affidavits of Alex. Lassiter and others, filed by her, 
removed the action for trial in that county. 

The defendant excepted and appealed. 
One of the affidavits filed in support of the motion was made by the 

father of the defendant, in which, among other things, he says: 
That he is the father of the defendant, Ella Early Grant, and t h i t  

she left this State last summer to make her residence and domicile in 
a distant State beyond the borders of this State, where she still resides. 

That she has written to him expressing a strong desire to be at this 
term of this court, but was unable to reach here in time to be present 

during this term. 
(530) That if the case is removed to NORTHANPTON for trial, she can 

be at  the next term of the Superior Court of that county; but if 
not removed, but continued to the next term of this court, she can be 
present at  that term. 

When the action was called for trial in Northampton County, the 
defendant, through her counsel, filed the following motion: 

"The defendant, Ella E .  Grant, appears specially and through her 
attorneys, Winborne & Winborne and J. H. Kerr, alone to more and do * 

hereby move to dismiss this action, for the following reasons: 
"1. Because the summons has not been legally serv.ed, and this court 

has not acquired jurisdiction of the defendant. 
"2 .  That the court has not jurisdiction of this action." 
The motion was denied, and the defendant excepted. 
The motion to dismiss for want of jurisdiction is based upon the 

alleged failure to verify the complaint as required by Revisal, see. 1563. 
The verification is as follows: 
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Claude Grant maketh oath that he is the plaintiff in the above-en- 
titled cause, and that the foregoing complaint is true of his own knowl- 
edge, except as to those matters therein stated on information and belief, 
and as to them he belie~~es it to be true; that the said complaint is not 
made out of levity or by collusion between plaintiff and his wife, nor for 
the mere purpose of being freed and separated from each other,but in sin- 
cerity and truth for the causes mentioned in the complaint; that the 
facts set forth in the complaint as grounds for divorce have existed to his 
knowledge at  least six months prior to the bringing of this action and 
filing this complaint, and lie has been a resident of the State of North 
Carolina for more than two years next immediately preceding the filing 
of this complaint and bringing of this action. CLAUDE GRANT. 

Sworn to and subscribed before me, this 16 November, 1911. 
W. L. LYON, 

Clerk Superior Court. 

After the denial. of the motion, the defendant entered a general ap- 
pearance and moved for a continuance. 

There was verdict and judgment for the plaintiff, and the (531) 
defendant appealed. 

P e e b l e s  Harris and Winston d3 Hatthews for plaintif. 
Winborne & Winborne f o ~  defendant. 

ALLEN, J. The effect of special and general appearances is fully con- 
sidered in the learned opinion of Justice Walker in Scott v. Life Asso- 
ciation, 13'7 N. C., 517, in which it is held that a special appearance 
cannot be entered except for the purpose of moving to dismiss for want 
of jurisdiction, and that if the motion affects the merits, the appearance 
is general; and i t  is there said: ('The test for determining the character 
of an appearance is the relief ask'ed, the law looking to its substance 
rather than to its form. I f  the appearance is in effect general, the fact 
that the party styles i t  a special appearance will not change its real 
character. 3 Cyc., pp. 502, 503. The question always is, what a party 
has done, and not what he intended to do. I f  the relief prayed affects 
the merits or the motion involves the merits, and a motion to vacate a 
judgment is such a motion, then the appearance is in  law a general 
one." 

I t  follows from this statement of the law that the appearance in 
Bertie for the purpose of making a motion to remove the action to 
Northampton County was general, although styled special, and if so, i t  
cured any defects in the process and gave the court jurisdiction of the 
person of the defendant. 
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If ,  however, there was any doubt upon this question, it appears in the 
record that the defendant afterwards fornially entered a general ap- 
pearance in Northampton and moved for a continuance, which made a 
service of the summons unnecessary. 

The other ground for the motion to dismiss is on account of alleged 
defects in the verification of the conlplaint. 

I t  is true, as contended by the defendant, that an objection to the 
verification of a complaint in  an action for d i ~ ~ o r c e  is jurisdictional 
Hopkins v. Hopkins, 132 N. C., 23; Johnson v. Johnson, 142 N.  C., 462, 
but in our opinion the verification in this case substantially complies 
with the statute, and particularly as the complaint alleges no facts on 

information and belief, but if it did not, the judge states that the 
(532) plaintiff is allowed to amend the affidavit of verification by ad- 

ding, "That the facts set forth in the complaint are true to the 
best of affiant's knowledge and belief,'' which conforms to the words of 
the statute. This disposes of both appeals. 

There is no error. 
Affirmed. 

Cited: School c. Pierce, 163 N. C., 430; S. v. White, 164 N. C., 
410; McDowelZ v. Justice, 161 N. C., 494. 

M. T. LEACH v. FOSBGRGH LUMBER COMPANY 

(Filed 11 September, 1912.)  

1. Contracts-Rights of Way-Deeds and Conveyances-Paymentkcepting 
Check-Explanation-Evidence. 

Pending negotiations with defendant for the defendant to have the 
right of way for a lumber or logging road over his land, the plaintiff re- 
ceived a draft of a contract from defendant's attorney for a right of way 
for five years, together with his check for $275 to pay for it. The plaintiff 
returned the contract, refusing to grant the right of way for a longer 
period of time than one year for that  sum, with privilege of renewing for 
another year a t  the same price, but indorsed the check and received the 
money for it. The defendant's attoi'ney returned the contract to the plain- 
tiff, instructing him to make such changes a s  he pleased, which plaintiff 
changed to a one-year period, with the privilege of renewal, returned it 
to the attorney, who delivered it  to the defendant, who entered upon the 
land and occupied the right of way: Held, (1) plaintiff's indorsing the 
check was not sufficient to convey a right of way or other interest in  his 
land; (2 )  not admitting plaintiff's evidence tending to explain his indorse- 
ment of the check, i, e., that he did so to await further negotiations, and 
not a s  in  payment for a five-year period, was error. 
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2. Rights of Way-Deeds and Conveyances-Acceptance-Terms and Condi- 
tions-Contracts-Evidence. 

By accepting a conveyance of a right of way over lands, and by entering 
thereon and occupying the lands for the purpose named, the grantee is 
bound by the terms and condifion of the deed; and, in this case, the ques- 
tion as to whether there was a contract entered into between the parties 
depends upon whether there was such an acceptance by the grantee. 

3. Deeds and Conveyances-Rightful Entry-Willful Trespass-Exemplary 
Damages-Xeasnre of Damages-C0ntracts-?ayment-~1Lceounting. 

One who has entered upon the lands of another under contract with 
him for a right of way, but under a misunderstanding of its terms, is not 
a willful trespasser, and cannot be held liable for exemplary damages, 
but for the value of the right of way and its use f o r  the time of its occupa- 
tion, and for any real injury that the land may have sustained in conse- 
quence; and the owner will be held to account for any moneys he may 
have received by virtue of the occupancy, with interest. 

APPEAL by plaintiff from Cline, J., at January Term, 1913, (533)  
of HALIF~~X.  

Action to recover damages for entering upon the plaintiff's land 
and occupying a right of way across the same. The defendant claimed 
the right of way under a contract alleged to have been executed by the 
plaintiff. 

The following issues were submitted to the jury: 
1. I s  the paper-writing set out in the complaint, providing for a 

one-year right of way and a one-year privilege, the contract and agree- 
ment entered into between the parties hereto? Answer: No. 

2. I s  the paper-writing originally prepared by Joseph P. Pippin, 
p ro~id ing  for a five-years right of way and a five-years extension privi- 
lege, the contract and agreement between the parties, as alleged in the 
answer ? Answer : Yes. 

3. Has the defendant failed and refused to comply with its agreement, 
as allegsd in the complaint ? Answer : . . . . . . . . . .  

4. I s  the defendant. trespassing upon plaintiff's lands, as alleged in 
the complaint ? Answer : . . . . . . . . . .  

5 .  What are the plaintiff's damages? Answer: . . . . . . . . . .  
From the judgment rendered, the plaintiff appealed. 

Mason, WorreZl & Long, and George C. Green for plainti f .  
W .  E. Daniel, E. L. Travis, and R. C.  D m n  for defendant. 

BROWN, J. The defendant was negotiating with the plaintiff for a 
right of way across his lands in Halifax County, and the question to be 
determined is whether the defendant acquired any title thereto. The 
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desired right of way was three-quarters of a mile long and mas to be 
used for a lumber road to haul out the defendant's logs. The negotia- 
tions were conducted with the plaintiff by one Joseph Pippin, an 
attorney. 

The e~ideiice shows that Pippin prepared a contract for a 
(534) five-year right of way and sent it to Leach, together with a 

check for $275. The plaintiff requested the court to instruct 
the jury substantially in the fifth and sixth prayers for instruction that 
there was no sufficient evidence that Leach executed or assented to the 
contract for five years as first prepared and sent to him, and that the 
jury should be directed to answer the second issue "NO." . His Honor 
refused to give this instruction, and in so doing we think he mas in 
error. 

The evidence shows that when the plaintiff received the five-year con- 
tract he placed the check in the bank for collection for his credit, and 
that he returned the contract for five years to Pippin, refusing to sign 
it. The plaintiff testified that he told Mr. Gray, defendant's agent, that 
he would not sign a contract for any specific number of years beyond 
one. 

I t  is further in evidence, by testimony of Pippin himself, a witness 
for the defendant, that he returned the contract to the plaintiff with 
instructions to make such changes as he saw fit, and that the plaintiff 
changed it to its present form, then executed and returned it to Pippin, 

delivered it to the defendant's agent. As returned to Pippin, as 
delivered to the defendant, and as executed by the plaintiff, the con- 
tract conferred a right of way for one year for the consideration of 
$276, with the right of renewal for one additional year upon the pay- 
ment of the further sum of $275. 

There is no evidence whatever that the plaintiff ever executed any 
other contract than this. h mere indorsing of the draft for money and 
placing it in the bank for collection upon the part of the plaintiff would 
not be sufficient of itself to convey a right of way or any other interest 
in the plaintiff's land. This is not such a memorandum as fulfills the 
requirement of the statute. Fell's Re~~isal ,  see. 976, and cases cited. 
Hall II. Xisenheinzer, 137 N. C., 186. 

The act of receiving the check and depositing it in the bank for col- 
lection is an act which in itself is open to explanation. Clark on CA 1- 
tracts (2  Ed.), page 27. This opportunity to explain why he deposited 
the check was denied to the plaintiff, and is the basis of one of his 

exceptions. 
(535)  A11 the evidence, we think, shows that the plaintiff deposited 

the check in the bank to his credit, being admittedly solvent, to 
await the result of further negotiations. That he did not accept it in 
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payment for five-years contract for the right of may is conclusively 
shown by the admitted fact that he at  once returned the contract to 
Pippin, yefusing to execute it in its then form. Besides, he had also 
informed Mr. Gray, the defendant's agent, he would not sign a con- 
tract for five years. 

I t  appears in evidence that when the plaintiff received the contract 
from Pippin and changed its form to one year and signed i t  and re- 
turned i t  to Pippin, that Pippin delivered i t  to the defendant's agent. 

The question then to be determined is, Did the defendant, after re- 
ceiving this contract from Pippin, as executed by the plaintiff, accept 
it and enter upon the plaintiff's lands and prosecute his work under i t ?  
I f  so, the defendant would be bound by i t  and conlpeiled to perform it, 
for one who accepts a deed is bound by its terms and conditions. Port ti. 
Allen, 110 N. C., 184. 

I f  the jury should find that the defendant did not accept the contract 
as finally executed and returned by the plaintiff and did not act under 
it, then there would be no contract in existence between the plaintiff and 
the defendant, no coming together of two minds, and the parties would 
stand upon their legal rights as if no contract had been attempted to be 
made. 

We do not think in any view of the evidence that the defendant can 
Ge held to be a willful trespasser, for he entelred upon the land by the 
plaintiff's permission, although there seems to have been a misunder- 
standing as to terms. 

Such being the case, i t  would be liable to the plaintiff for the value 
of the right of way, its use and occupation, and any real injury that the 
land had sustained in consequence of such occupation, but the defendant 
could not in any view be held for exemplary damages. 

At the same time the plaintiff must necessarily account for the $275 
and interest thereon accruing since he received it. 

We are of opinion that a new trial should be had, to the end that 
proper issues be submitted to the jury. 

New trial. 
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(536)  
WALKER & MYERS v. GEORGE P. COOPER. 

(Filed 11 September, 1912.) 

1. Principal and Agent-Deceased Agent-Declarations-Evidence-Interpre- 
tation of Statutes. 

Declarations of a deceased agent of a party litigant made at the time 
of a transaction for his principal, and within the scope of his authority 
as  such, is not a conversation with a deceased person within the meaning 
of Revisal, sec. 1631. 

2. Evidence, Corroborative. 
Testimony of a witness in corroboration of a party litigant, as to what 

he said in regard to a matter relevant to the inquiry, is competent. 

3. Evidence-Depositions-Available to Both Litigants-Appeal and Error- 
Record-Prejudice. 

When a party who has taken evidence under the provisions of Revisal, 
sec. 865, introduces a part of it, Nemble, that the other parties, by express 
provisio-n of the statute, may introduce the other part thereof; but no 
error can be adjudged on appeal when the examination does not appear 
of record, so that it may be seen whether the excepting party has been 
prejudiced. 

4. Instructions-Construed as  a Whole - Contracts - Breach - Measure of 
Damages. 

The charge of the judge, in this case, upon the measure of defendant's 
damages upon his counterclaim, alleged to have been received from failure 
on plaintiff's part to fulfill his part of the contract sued on, construed as  
a whole, is not held for reversible error, as the jury must have under- 
stood that defendant was to be awarded, as  damages, the net profit he 
would have made under the contract upon a finding that plaintiff had 
failed in his duty to the defendant thereunder, with further pertinent 
instructions free from error. 

5. Instructions, Specific-Exceptions-Special RequestProcedure. 
When the charge construed as a whole is correct, exceptions that i t  was 

not more specific cannot be sustained on appeal, i t  being the duty of the 
excepting party to tender instructions covering the desired details. 

APPEAL by plaintiff from Clime, J., a t  April  Term, 1912, of BERTIE. 
This  is an  action to recover certain personal property, i n  which the 

defendant alleges a counterclaim, and demands damages f o r  
(537)  breach of a logging contract, and this appeal is based upon excep- 

tions relating to the counterclaim, the jury having awarded dam- 
ages i n  favor of the defendant. 

The  defendant offered evidence tending to prove that he  entered into 
n contract with the plaintiffs, under which h e  was to deliver the timber 
from two tracts of land a t  Plymouth for  $5 per thousand; that  the plain- 
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tiffs were to furnish him money and equipment to enable him to perform 
the contract on his part;  that they were to furnish him iron for a rail- 
road track and other equipment; that the plaintiffs failed to perform 
their agreement, and that he was damaged thereby; that among other 
elements of damage he lost a profit of $1.50 per thousand, which he 
would have made under said contract. 

The plaintiff offered evidence to the contrary, and particularly that 
the defendant would have made no profit. under said contract, or in  any 
event less than $1.50 per thousand. 

There was no evidence that the contract could not have been com- 
pleted prior to the commencement of this action. 

The defendant was examined as a witness and testified, among other 
things, that the iron for the railroad was not furnished him, and that 
he made complaints about i t ;  that he told Mr. Bash that he  did not have 
enough iron, and he replied: "We can't get any more right now, and as 
we can get boats we will send you more." Mr. Bash was general mana- 
ger for the plaintiffs, with authority to make contracts, and was dead 
a t  the time of the trial. The plaintiffs objected to this evidence, under 
Revisal, sec. 1631, because i t  was a conversation with a deceased person. 
The objection was overruled, and the plaintiff excepted. 

One Smithwick was a witness and testified that he had heard the d e  
fendant complain of the failure of the plaintiffs to furnish iron, and 
plaintiffs excepted. His Honor explained to the jury that this evi- 
dence was admitted in corroboration of the plaintiff only. 

The defendant was examined before the trial, under Revisal, see. 865, 
and at  the trial the plaintiffs introduced a part  of this examination, and 
the defendant was permitted, over the objection of the plaintiffs, to 
introduce the whole examination, and plaintiffs excepted. 

The examination is omitted from the record a t  the request of (538) 
the plaintiffs, and there is no startement as to its contents. 

The plaintiffs excepted to the part of the charge as to the recovery of 
profits by the defendant, because of failure to state a rule for measuring 
the damages. 

There was a verdict for the defendant on his counterclaim, and the 
plaintiffs appealed. 

Pruden & Pruden,  GilZiam & Davenport, and X. Brown Shepherd 
for plaint i fs .  

Wins ton  & Matthews for defendant. 

ALLEN, J. Four exceptions are considered in the plaintiff's brief, and 
all others are deemed abandoned. 

The first three relate to rulings upon the evidence, and none of these 
can be sustained. 
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The evidence of the defendant as to a conversation with a deceased 
agent of the plaintiffs is not condemned by Revisal, sec. 1631. (Roberts 
u. R. B., 109 N. C., 670; Qwaltney v. Assurance Society, 132 N.  C., 925), 
and i t  was clearly competent to prove by the witness Swithwick that he 
had heard the defendant complain of the failure to furnish iron, in 
corroboration of the evidence of the defendant, for which purpose alone 
it was admitted. 

The exception to the introduction of the examination of the defend- 
ant, taken under Revisal, sec. 865, cannot be considered, because we are 
anable to see that i t  was in any way prejudicial to the plaintiff, as 
there is no statement of what was in the examination, and i t  was omit- 
ted from the record by direction of the appellant. 

I t  would seem, however, that the exception could not have availed the 
plaintiffs, as they introduced a part of the examination, and further, 
the statute (Revisal, sec. 867) provides that the examination "may be 
read by either party on the trial." 

The charge of his Honor is subject to the criticism that he did not 
state explicitly the measure of damages, but when the part  excepted to, 
for this reason, is considered as a whole, we do not think the jury could 
fail to understand that they were to award the defendant, as damages, 

the net profit he would have made under the contract, if any. 
(539) H e  stated fully the contentions of the parties, and instructed the 

jury substantially that the defendant was entitled to recover 
damages if the plaintiffs had agreed to furnish iron and had failed to do 
so; that the defendant contended that if the contract had been performed 
by the plaintiffs, he would have made a clear profit of $1.50 per thou- 
sand; that the plaintiffs contended that his profits would have been 
nothing, or in any event less than $1.50 per thousand; and that they 
must ascertain the amount of this damage under the fourth issue. I f  
the plaintiffs thought more specific instructions necessary, it was their 
duty to call i t  to the attention of the court by prayers for instruction. 
8immons v. Davhenport, 140 N.  C., 407; Ives v. R. R., 142 N. C., 131. 

Wilkimon v. Dunbar, 149 N .  C., 20, sustains the ruling that the de- 
fendant is entitled to recover the profits he would have, made, but i t  is 
not authority i n  favor of the plaintiffs upon the exception taken, as in 
that case a new trial was ordered on account of an erroneous rule laid 
down in the c h a ~ g e  for estimating damages, and not because of failure 
to charge. We find 

No error. 
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FLORENCE EASON v. JOSEPH C. EASON. 

(Filed 18 September, 1912.) 

Husband and Wife-Jus Accrescendi-Deeds and Con~egances-Interpretam 
tion-Intent-Tenants in Common-Second Wife-Dower. 

In construing a deed to a husband and wife as a whole, to arrive at its 
intent, it is held that in a conveyance of land to them, "each a one-half 
interest," creates a tenancy in common, and the right of survivorship 
does not apply; and when the wife is dead, the husband remarries and 
then dies, leaving a widow, the widow is only entitled to dower in the 
undivided one-half interest in the lands. 

APPEAL by defendant from Just ice ,  J., at February Term, 1912, of 
CREENE. 

Petition for dower, heard upon issues raised by the plaintiff. (540) 
The facts are sufficiently stated in the opinion of the Court by 

MR. JUSTICE BROWN. 

TY. Ii'. Ecans and L. I. Moore  for plaintif f .  
George M.  L indsay  and  J .  Paul Frizzelle for defendant .  

BROWN, J. The plaintiff is the second wife of Nathan Eason, and as 
such claims dower in the whole of a certain tract of land described in 
a. deed dated 30 December, 1904, executed by Thomas Lassiter to Nathan 
Eason and his first wife, Carrie. 

I t  is contended by the plaintiff that the deed in question conveys the 
land to Nathan Eason and his said wife Carrie, jointly, and that the doc- 
trine of survivorship, as between husband and wife, applies, inasmuch 
as Nathan Eason survived his first wife. R a y  v. R a y ,  132 N. C., 895. 

The premises of the deed are as follows: "This deed, made this the 
30th day of December, A. D. 1904, by Thomas U. Lassiter and his wife. 
Alice Lassiter, of Greene County and State of North Carolina, of the 
first part, to Nathan Eason and wife, Carrie G. Eason, each one-half 
interest, of Greene County and State of North Carolina, of the second 
part." 

I t  is unnecessary to set out the remainder of the deed. The habendurn 
as well as the tenendurn conveys the property to said Nathan and Carrie 
G. Eason and their heirs and assigns. 

We are of opinion that in construing the deed in question the lan- 
guage used in the premises, to wit, "to Natham Eason and wife, Carris 
G. Eason, each one-half interest," should be taken into consideration 
in construing the deed. We hare said repeatedly in recent decisions 
that a deed will be construed so as to effectuate the intent as gathered 
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from the entire instrument, when it can be done by any reasonable inter- 
pretation. Acker v. Pridgen, 158 N. C., 338 ; Triplett v. Williums, 149 
K. C., 394; Gudge~ v. White, 141 N. C., 513. 

Giving thec language quoted its ordinary significance, me are of 
opinion the deed created a tenancy in common, and that the plaintiff is 
entitled to dower in only one-half of the land described in  the petition. 

The language used is too plain to admit of discussion as to its 
(541) meaning. The evident purpose of the draftsman was to convey 

one undivided half of the land to the husband, and the other un- 
divided half to the wife. 

This question is very fully discussed by Mr.  Justice Hoke in High- 
smith v. Page, 158 N. C., 226, which we think is a case very much in 
point. See, also, Xtalcup v. Stalcup, 137 N.  C., 305; Hodges v. Fleet- 
wood, 102 N.  C., 122; 13 Cyc., 666. 

The cause is remanded, with instructions to enter judgment in 
accordance with this opinion. 

Cited: Beacom v. Amos, 161 N .  C., 366; Holloway v. Green, 167 
N. C., 94. 

R. T. DICKERSON v. E. E. DAIL. 

(Filed 18 September, 1912.) 

1. Appeal and Error-Evidence--Questions Ruled Out-Expected Answers- 
Prejudice. 

It must appear on appeal that the objecting party has been prejudiced 
by the exclusion of evidence; and when questions are ruled out there must 
be a statement of what the answers of the witnesses were expected to be, 
for the appellate court to pass upon whether reversible error had been 
committed. 

2. Damages-Facts in mitigation-Evidence-Pleadings. 
For evidence to show facts in mitigation of damages to be competent, 

the facts must be alleged in the answer. 

APPEAL by plaintiff from 0. H. Allen, J., at January Civil Term, 
1912, of PITT. 

This is an action to recover damages for slander, the plaintiff alleg- 
ing that the defendant had charged that he had stolen certain hoes. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

The facts are sufficiently stated in the opinion of the Court by XR. 
JUSTICE ALLEN. 
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W .  F. A'eans for plaintiff. 
P. C.  Harding and Harry Skinner for defendant. 

ALLEN, J. The exceptions set out on the record relate to (542) 
rulings upon the evidence, and all belong to one -of two classes. 

I n  the first class the questions are set out, but there is no state- 
ment as to the answer of the witness when the question was admitted, 
nor as to the evidence sought to be elicited when i t  was excluded; and as 
we cannot see that the defendant has been prejudiced, the exceptions 
cannot be sustained. S. v. Le'ak, 156 N.  C., 643. 

I f ,  however, the evidence was of the character indicated on the argu- 
ment, we are of opinion that there was no error in the rulings of the 
court. 

The other exceptions relate to the exclusion of evidence as to facts in 
mitigation of damages, which are not alleged in the answer, and it is 
settled that such evidence is not admissible. Upchurch v. Robertson, 
127 N. C., 127. We find 

No error. 

Cited: In re Smith, 163 N. C., 466; Warren v. S u s ~ ~ a n ,  168 N. C., 
464; Burris v. Bush, 170 N. C., 395. 

CITY O F  NEW BERN v. ATLANTIC AND NORTH CAROLINA 
RAILROAD COMPANY. 

(Filed 18 September, 1912.) 

1. Cities and Towns-Railroads-Use of Streets-Franchise-Contracts- 
Coalsideration-Prospective Conditions. 

When the express consideration for a franchise given by a city to a 
railroad company for the latter to have a right of way for its railroad 
through a street is that the railroad shall keep and preserve the street in 
good order for the use of the citizens of the town, the railroad, by ope- 
rating under its franchise, impliedly promises to perform the same obli- 
gations in  respect to keeping up this street as  the municipality should 
owe to its citizens, conten~plating the growth of the city and such im- 
provements as  would be suitable and proper in  the future. 

2. Same-Paving Streets. 
A railroad company, in consideration of having a right of way through 

the streets of a city, contracted with the city, a t  the time the street was 
a dirt street, but that it  would keep and preserve the street in  good order 
for the use of the citizens of the town. It appears that,  owing to the 
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increased size of the city and travel over the street, it is necessary that 
the street should be paved with permanent material to insure the public 
a reasonable use of i t :  Hela,  the responsibility of the railroad under its 
contract extends beyond that of keeping the dirt street in proper condi- 
tion, and it is its duty to meet the present requirement of paving for the 
use of the citizens. 

(543) APPEAL by defendant from Whedbee ,  J., at May Term, 1912, 
of CRAVEN. 

This action was tried upon the pleadings, exhibits thereto attached, 
and agreed statement of facts, made,a part of the judgment. 

The purpose of the action is to secure a mandatory injunction com- 
manding the defendant to pave Hancock Street in accordance with the 
terms of a written contract entered into between the plaintiff and the 
defendant on 12 April, 1856. His  Honor gave judgment against the 
defendant, and the defendant appealed to this Court. 

W. D. M c I v e r  a n d  R. A. ~Yuwi f o r  plaint i f f .  
X o o r e  $ D u n n  f o r  de fendan t .  

BROWN, J. I t  appears in the statement of facts that a t  the time this 
road was constructed, i t  was granted the franchise by the municipal 
authorities of New Bern, wliereby i t  obtained the right of way for its 
railroad through Hancock Street, with a right to construct its roadbed 
and run its cars thereon. 

The consideration of the franchise is expressed in the written con- 
tract entered into between the defendant and the municipal authorities, 
as follows: "Said railroad company shall, under the supervision of the 
town authorities and their engineers or agents, grade said Hancock 
Street and keep and preserve the same in good order for the use of the 
citizens of the town, except the sidewalks, and shall provide ample and 
convenient crossings of said railroad where the same may intersect any 
of the streets of the town, and build and construct all necessary aqueducts 
for the draining of said streets." 

I t  seems to be admitted that the decision of this case depends entirely 
upon the construction of this contract, and the determination as to what 
obligation the defendant assumed. 

We are of opinion that, fairly construed under the terms of 
(544) the said contract, in consideration of the use of Hancock Street 

as a right of may, granted to it by the city authorities, the defend- 
ant assumed and promised to perform in respect to said street, except the 
sidewalks, the obligations which the niunicipality owed to its citizens in 
respect to the keeping up of the street. 

This obligation is not to be measured by the size and condition of the 
city at  the time when the contract was entered into. The increase of 
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population and the consequent growth of the city must necessarily have 
been within the purview of the parties at  the time the contract was 
made. 

I n  a case Tery similar to the one at bar, the Supreme Court of Penn- 
sylvania says: "The proposition that, because cobblestone was the kind 
of pavement ordinarily in use when defendant company was chartered, 
it is in n u  event bound to repave with any other and more expensive 
kind of material, etc., is wholly untenable. I t  cannot be entertained for 
a moment. I t  mas never contemplated that the railway company would 
continue to exist and perform its corporate functions in a cobblestone 
age. I t  was called into being with the view of progress. 

"The duties specified in its charter were imposed with reference to 
the changes and improved methods of street paving which experience 
might sanction as superior to and more economical than old methods. 
I n  other words, the company is bound to keep pace with the progress 
of the age in which it continues to exercise its corporate functions." 

The phrase "keep and preserve in good order for the use of the citizens 
of the town" is to be construed with reference to the purpose to be 
accomplished, and to the character of the object to which the words 
apply. As has been said, "to keep the street in repair is to have it 
in such state as  that the ordinary and expected travel of the locality may 
pass with reasonable ease and safety." Mclllahon, v. R. R., 15  N. Y., 236. 

The Supreme Court of 3Iassachusetts, in construing language very 
similar to that in the contract under consideration, says: "A provision 
in a charter of a tollbridge corporation that the bridge should at  all 
times be kept in good, safe, and passable repair, meant i11 such condition 
as befitted a public highway, and safe and convenient for all 
kinds of travel at  all seasons and at  all times, by day and night. (545) 
Commonwealth v. Central Bridge Corporation, 66 Mass., 2.12, 
244; 4 Words and Phrases, 3125. 

The Supreme Court of Georgia, in Atlanta v. Buchanan, 76 Ga., 589, 
says: "To keep, applied to streets, sidewalks, and bridges, might very 
reasonably include the idea expressed by the words, 'to construct, to 
make,' especially when coupled with the words, 'in a reasonably safe 
condition for trauel.' To keep a street in such safe condition means to 
have it so, to make and reniake i t  so, to construct that sort of bridge, and 
reconstruct it when rotten or out of repair." 

But the defendant contends that although it obligated to preserve and 
keep Hancock Street in good order, such obligation does not go to the 
extent of requiring it to pave the street, and the defendant cites a num- 
ber of authorities in support of this contention. The defendant is con- 
fronted, however, in respect to this contention with an admission in the 
case agreed as follo-cvs : 
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"It is further admitted that by reason of the increased travel over said 
Hancock Street and by reason of the growth of the city and increase of 
the traffic through its streets, it is impossible to keep :md maintain the 
said Hancock Street in good order as a dirt street, i t  being at the time 
of the execution of said contract a dirt street, and it has so remained up 
to this date; that in order to insure the public a reasonable use of the 
same, it has become necessary that the same should be paved with some 
permanent material; i t  is also agreed that it has remained and been 
used as a dirt street from date of contract to this time." 

I n  construing the language of an ordinance granting a franchise 
similar to this, the Supreme Court of Pennsylvania says: "That the 
franchise to occupy and the obligation to keep in repair are coextensive, 
and that whatever the duty of a municipality would have been in 
respect to the streets where the tracks are laid is now the duty of the 
railway company laying and using the tracks. Philadelphia v. R. R., 
169 Pa., 270; Atlanta v. Buchanan, supra. 

I n  a case somewhat similar, the Supreme Court of Minnesot3 
(546) says that this duty is a continuing one and has reference to 

future exigencies, and requires the railroad company from time 
to time to put the street in such condition as changed circumstances may 
render necessary for its proper enjoyment and use by the public. Minne- 
apolis v. R. R., 35 Minn., 131. 

I n  the opinion the learned Judge Mitchell goes on to say: "The con- 
dition of the street might be entirely adequate for the accommodation of 
the public under one condition of things, and entirely inadequate under 
another; and, consequently, a provision which at  one juncture would be 
a discharge of this statutory duty, would at another amount to its viola- 
tion." 

The learned counsel for the defendant has cited a number of authori- 
ties which apparently sustain his proposition that the defendant cannot 
be compelled to pave this street, but that its obligation is confined to 
keeping i t  in repair as a dirt street. 

While the cases appear on first view to be somewhat conflicting, yet all 
of the cases cited by the defendant seem to be founded upon the leading 
case of Chicago t. Sheldon, 76 U .  S., 50. An examination of that case 
discloses that the ordinance in question, by which the city of Chicago 
granted to the railway company the right to construct a railway, set out 
with minute particularity the duties which the railway company was to 
perform, and specified those duties as relating to the "grading, paving, 
macadamizing, filling, or planking of the streets or parts of the streets 
upon which they shall construct their railways." 

The Supreme Court of the United States held that under the language 
of this ordinance the company could not be held liable for curbing, 
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grading, and paving the streets mith entirely new pavement, and that 
the obligation of the company extended to repairs only. 

We do not think the case is similar to the one under consideration. 
I n  our case the defendant has assumed an obligation to keep and pre- 
serve the street in good order for the use of the citizens of the town, 
except the sidewalks, and it is admitted in the case agreed that this 
obligation can only be kept in order to insure the public a reasonable use 
of Hancock Street by paving i t  mith some permanent material. 

I t  is admitted that all the other streets of the city, with the (54'7) 
exception of 0110, are paved with modern paving material, and 
that that street is not a very important street, and is paved with oyster 
shells. The public have the right to use Hancock Street, and it is ad- 
mitted that there is much passing and hauling upon it. 

Inasmuch as the defendant cannot keep i t  and preserve it in  good 
order and condition as a dirt street, so that the public may use it, we 
think its obligation can only be met by paving it with some substantial 
material. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Wendrix 2). R. R., 162 N. C., 18. 

ANGE A. FOREST ET AL. v. ATLANTIC COAST LINE RAILROAD 
COMPANY ET .4L. 

(Filed 18 September, 1912.) 

1. Drainage Districts-Remedy-Interpretation of Statutes. 
The provisions of Revisal, sec. 4026, are necessary for the cultivation 

and improvement of lowlands required to be drained, and should be con- 
strued to carry into effect the beneficent purposes of the act, when prac- 
ticable. 

2. Drainage Districts-Words and Phrases-Ditches-Canals-Interpretation 
of Statutes. 

Revisal, sec. 4026, should be construed in connection with the other sec- 
tions of the chapter wherein i t  is found, relating to the drainage of low- 
lands, and therein the terms "ditch" and "canal" a re  used indiscriminately 
to designate an artificial drain. 

3. Same. 
An artificial drain in some places from 3 to 5 feet wide and from 2 to 

5 feet deep, made for the purpose of cultivating and improving lowlands 
by draining them, is a canal within the meaning of section 4026 of the 
Revisal. 
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4. Drainage Districts-Canals-RIai~itenance-Origi~~al Construction-Inter- 
pretation of Statutes. 

I t  is not necessary that the owner of lands lying along a drainage 
canal, within the meaning of Revisal, sec. 4026, shall have contributed 
to its original construction to make him liable to assessments for its 
maintenance under the provisions of the statute. 

5. Drainage Districts-Owners of Land-Easements-Railroads-Interpreta- 
tion of Statutes. 

While a railroad company may not be the absolute owner of lands in 
fee, they have the proprietorship and control of those constituting its 
rights of way; and when thes,e lands are benefited by a canal which comes 
within the meaning of Revisal, sec. 4026, the provisions of the statute 
relative to the maintenance of the canal apply. 

( 5 4 8 )  APPEAL by defendants from Foushee, J., at March Term, 1912, 
of PITT. 

This is a proceeding under section 4026 of the Revisal, to compel con- 
tribution to the maintenance of ai certain artificial drain, sometinles 
referred to in the evidence as a ditch and at  others as a canal. The\ 
drain is in some places from 3 to 5 feet wide and from to 2 to 5 feet deep, 
and in other places not so large. 

The town of Win te rd le  and A. G. Cox are among the petitioners, and 
B. W. Tucker, W. L. House, and the Atlantic Coast Line Railroad Com- 
pany are the defendants. 

The defendants filed a demurrer to the petition, which was overruled, 
and the defendants excepted. 

The defendants then filed answers, and upon issues raised the jury 
returned the following verdict : 

1. Was the ditch prescribed in the complaint constructed along a 
natural depression or waterway, and was i t  constructed seven years 
prior to the beginning of this action? Answer: Yes. 

2. Who constructed said ditch? Answer : A. G. Cox. 
3. Did either of the plaintiffs or the defendants contribute anything 

to construct or maintain said ditch, except A. G. Cox? Answer: XO. 
- 4. Are the plaintiffs the owners of the land described in the com- 
plaint ? Answer : Yes. 

5 .  Do the defendants claim under A. G. Cox? Answer: Yes. 
6. Does the defendant the Btlantic Coast Line Railroad Company 

own any larid on said ditch (except its right of may), inside the town of 
Winterville ? L4nswer : No. 

7. I s  any of the riglit of way of the defendant the Stlantic Coast Line 
Railroad Conipany, outside of the corporate limits of the town of Win- 

terville, drained by said ditch? Answer: Yes, six or seaen hun- 
(549) dred yards. 
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8. I s  the land of the defendant B. W. Tucker, outside of the corpo- 
rate limits of the town of Winterville, drained by said ditch? Answer: 
Yes. 

9. I s  the land of the defendant W. L. House, outside of the town of 
Winterville, drained by said ditch? Answer : Yes. 

10. I s  said ditch necessary to drain the streets of the town of Winter- 
ville ? Answer : Yes. 

11. Has the plaintiff A. G. Cox contributed anything to the mainte- 
ance of this ditch since its construction? Answer: No. 

>udgment was rendered upon the verdict in favor of the petitioners, 
and the defendant excepted and appealed. 

A11 of the defendants join in the contentions: 
(1)  That section 4026 of the Revisal refers to canals, and that the 

drain described in the petition is a ditch. 
(2)  That said statute does not purport to confer a remedy except in 

favor of those who contributed to the construction of the canal. 
The defendants House and Tucker contend, further, that they ought 

not to contribute to maintain the drain, because (1) they acquired their 
land after its construction; ( 2 )  a part of thkir land is in the town of 
Winterville, and they are required to pay taxes on such part to maintain 
the drainage of the town. 

The defendant railroad company contends, further, that it owns no 
land which is drained, and that it is not liable to contribute on account 
of the fact that a part of its right of way may be benefited. 

S.  J .  Everett for plaintilfs. 
Harry Skinner for defendants. 

ALLEN, J. The statute under which this proceeding is instituted is 
necessary for the cultivation and improvement of lowlands, and should 
be construed to carry into effect its beneficent purposes, if practicable. 

I t  provides: "After a canal has been dug along any natural 
depression or waterway and maintained for seven years, it shall1 (550) 
be prima facie evidence of its necessity, and upon aipplication to 
the clerk of the Superior Court of any landowner who contributed to 
digging and is interested in maintaining the same, it shall be the duty of 
the clerk of the Superior Court to appoint and cause to be summoned 
three disinterested and discreet freeholders, who, after being duly sworn, 
shall go upon the lands drained or intended to be drained by said canal, 
and after carefully examining the same and hearing such testimony as 
may be introduced touching upon the question of cost of canal, the 
amount paid and the advantages and disadvantages to be shared by each 
of the parties to the action, shall make their report in writing to the 
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clerk of the Superior Court, stating the facts and apportioning the cost 
of maintaining such canal among the parties to the action, and the cost 
of the action shall be divided in the same ratio; and their report when 
approved shall be properly registered by the clerk. The collection of 
cost and proportion of work on the canal shall be as prescribed in this 
chapter." 

The statute is found in a chapter of the Revisal providing for drain- 
age, and by reference to its ~ ~ a r i o u s  sections i t  will be seen that the term 
"ditch" and ('canal" is used indiscriminately to designate an artificial 
drain. 

I n  the ordinary acceptation of the terms, both indicate a channel con- 
structed for the purpose of conoeying water, the only difference being 
that the word "canal" suggests a channel of larger dimensions than does 
the word "ditch," but as defined by the authorities, a ditch may be natu- 
ral or artificial (Black Law Dic., 381; 14 Cyc., 562; Qolcl thwui t~ 
v. Bridgewater, 71 Mass., 64), while a canal is an artificial trench for 
confining water to a defined channel (Black L. Dic., 166), or a trench or 
excavation in the earth for conducting water and confining i t  to narrow 
limits. 14 Cyc., 268; Bishop 7;. Xeely, 18 Conn., 394. 

Tested in either way, by the ordinary use of words or by legal defini- 
tions, the drain described in the petition, not being natural and being of 

considerable dimensions, is a canal, although called a ditch. 
(551) Nor does the statute require that all of the petitioners should 

have contributed to the original construction of the canal, and the 
reason for omitting this requirement is obvious. 

I f  such a provision had been inserted in the statute, its usefulness 
would have been largely destroyed, as a change in the ownership of the 
land, after the construction of a canal at great expense, would render it 
difficult, if not impossible, to maintain it. 

I t  directs the clerk, in plain language, to make the order appointing 
the commissioners upon the application of "any landowner who con- 
tributed to digging and is interested in maintaining" the canal, and the 
verdict establishes the fact that at  least one of the petitioners ('con- 
tributed" and is "interested7' in maintenance. 

What has been said disposes of the first contention made separately by 
the defendants Tucker and House, and their second contention affects 
only the amount of the assessment for which they may be liable, which 
is not before us on this appeal. The separate contention of the defend- 
ant railrokd is also untenable. 

The statute requires the assessments to be made according to advan- 
tages and disadvantages, and the verdict finds that the raiiroad is bene- 
fited by the drainage of its right of way, and it is reasonable and just 
that it should contribute in proportion to its benefits. Nothing is more 
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important to the maintenance of its roadbed than proper drainage, and 
it should not expect this to be maintained at the expense'of others. 

I f ,  however, the statute in express terms said that only owners of land 
should contribute to the maintenance of the canal, this mould not neces- 
sarily relieve this defendant, as the term "owner of land" may not o n l ~  
include those who have an absolute ownership in fee, but those who 
have the proprietorship and control of the land. Cyc., vol. 29, 13. 1549. 

Upon an examination of the whole record, we find 
No error. 

C i t e d :  She l ton  v. White, 163 K. C., 93. 

HENRY HARDEE ET ALS. v. H. A. TIMBERLAKE ET - 4 ~ s .  

(Filed 18  September, 1912.) 

Appeal and Error-Service of Case-Time Allowed-Period Expired-Judg- 
n ~ e n t  Affirmed-Practice. 

Under an agreement that appellee have thirty days in which to serve 
his case on appeal, the time begins to run from the time the court left the 
bench for adjournment sine die; and the service of the case after the 
time allowed is a nullity; and no error being found on the face of the 
record proper, the judgment below will be affirmed. 

APPEAL by plaintiffs from Whedbee ,  J. ,  at X a y  Term, 1912, of PITT. 
The facts are sufficiently stated in the opinion of the ,Court by MR. 

CHIEF JUSTICE CLARK. 

W. F. E o a n s  for plaintif fs.  
F. G. J a m e s  & S o n  for defendants .  

CLARK, C. J. This is a motion to dismiss because the "case on appeal" 
was not served on time. The facts found by his Honor are that "on 
Friday, 24 May, 1912, all jury trials being concluded, the court dis- 
charged the jury, but announced that he would come to the courtroom 
Saturday morning, 25 May, to sign judgments, which he did at that 
time, and then went to his home, which was in the same town. The case 
on appeal was served 26 June, 1912. By agreement, the appellant was 
allowed thirty days in which to serve case on appeal." 

The term of the court expired Saturday morning, 25 May, when the 
court left the bench for the term. DeZajield v. Construct ion Co., 115 
K. C., 21, where the subject is fully discussed. May haring thirty- 
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one days, t h e  t ime allowed b y  consent ( t h i r t y  days) i n  which to serve 
case on  appeal  expired 24  June ,  a n d  therefore service on 26 J u n e  was too 
la te  a n d  a nullity. Guano Co. v. Hicks ,  120 N. C., 29, a n d  cases there 
cited. 

T h e r e  being n o  error  upon  the  face of the  record proper  and  there 
being no case on appeal, the  judgment  below mus t  be 

Affirmed. 

C i t e d :  S. c., post, 6 6 3 ;  Board of Educa t ion  v. OW, 1 6 1  N. C., 220;  
X a y  u. Insurance Co., 172 N .  C., 796. 

( 5 5 3 )  
H. A. TIMBERLAKE v. HENRY HARDEE ET AL. 

(Filed 18 September, 1912.) 

,~PPEAL by  defendants f rom same tern? of court. 

S a m e  counsel as in next  preceding case. 

PER CURISM. O n  authori ty  of Hardee  v. Timberlake,  next above, 
th i s  judgment  is  

Affirmed. 

MRS. G. W. PARTIN v. R. E.  PRINCE. 

(Filed 16 October, 1912.) 

1. Contracts-Guaranty-Consideration-Statute of Frauds. 
When one a t  his own request receives money for investment from 

another, saying "he would guarantee it  to be safe, and that  the investor 
could look to him for the amount," and not to the borrower, and acts 
independently of the investor in making the loan, the transaction does , 

not come within the statute of frauds, for a t  the time of the guarantee 
there was no other debt contracted, the only contract, a t  that  time, being 
one of guarantee between the parties, separate and distinct from the 
obligation of a principal debtor, and the faith of the investor in the guar- 
antee was a sufficient consideration. 

2. Same-Contemporaneous Transactions. 
When one receives money from another to be invested by him under 

his promise to guarantee its safety, the contract of guaranty being con- 
temporaneous.with the principal debt, requires no other consideration to 
support i t  and does not fall within the meaning of the statute of frauds. 
I t  is  otherwise if the guarantee is made afterwards without any new 
consideration. 
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3. Contracts-Guaranty-ConsiQeration-Interests-Statute of Frauds. 
When one receives for investment money for another upon his guaran- 

tee that the investment proposed was a safe one, and assumes personal 
responsibility therefor, and it appears that the one receiving the money 
invested it in a concern for which he was doing business locally, his 
pecuniary interest in the local business wherein he was interested is a 
sufficient consideration to support the guaranty. 

APPEAL by plaintiff from Bmgaw, J., a t  April Term, 1912, of (554) 
WAKE. 

At the conclusion of the evidence, a motion of nonsuit was sustained. 
The plaintiff appealed. 

The facts are sufficiently stated in the judgment of the Court by Mr. 
Just ice Brown.  

W .  B. S n o w  and J .  W .  Bunm for plaintiff. 
N o  counsel fo r  defendant. 

BROWN, J. The plaintiff sued to recover $500 which the defendant 
procured from the plaintiff for the purpose of investing the same. 
The plaintiff claimed that the defendant promised to guarantee the in- 
vestment at the time the money was placed in his hands a t  his request; 
that the defendant had the use and control of the money without any 
direction from the plaintiff, and that this formed a consideration which 
supported the guaranty. 

The defendant claimed that the transaction, upon the plaintiff's own 
showing, was a promise to answer for the payment of the debt of another, 
and not being in writing, it comes within the statute of frauds and is 
void. His  Honor being of opinion with the defendant, sustained the 
motion to nonsuit. 

The plaintiff supports her alleged cause of action with a written guar- 
anty contained in a letter of the defendant to the plaintiff, dated 8 No- 
vember, 1906. The plaintiff testified that the defendant came to see her 
and told her that he heard that she had some money, and he desired to 
know if she wanted to lend it out, saying that he could invest it better 
out of the State, as then she would not have to pay taxes on it. 

The plaintiff testified the defendant went to see her several times and 
each time endeavored to persuade her to let him invest the money. She 
at  first refused, because she did not want it invested away from home. 
The last time the defendant came he said if she would let him have it, 
"he would guarantee i t  to be safe, and that she could look to him for the 
amount, and not to these other men." 

I t  appears that upon the faith of that guaranty the plaintiff let the 
defendant have $500. The statements of the plaintiff are fortified 
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STEEL Co. v. COPELAND. 

(555) and corroborated by the letter of 8 No~~ember,  1906. The de- 
fendant offered no midence. 

I n  our view his Honor erred in supposing that this transaction, if 
the evidence is taken to be true, presents the ordinary case of a promise 
to answer for the debt of another. At the time of this transaction there 
was no other debt contracted. The only contract that had been made wa's 
between the plaintiff and the defendant, and that contract is a guaranty, 
that is to say, an obligation of the guarantor, and separate and distinct 
from the obligation of a principal debtor. Carpenter v. Wall, 20 N .  C., 
144; Coleman. v. Puller, 105 N .  C., 328 ; Tell on Guaranties, 1 ; Smith on 
Mercantile Law, 277. 

We think that the fact that this money was placed in the hands of the 
defendant at  his request, and that he was given absolute control over i t  
upon the faith of his promise to guarantee its safety, is a sufficient con- 
sideration to support the contract; but me doubt if any consideration is 
necessary, for where the contract of guaranty is contemporaneous with 
the principal debt, no other consideration is necessary, because the con- 
tract is founded upon the consideration existing between the parties. I t  
is otherwise if the guaranty be made afterwards without any new con- 
sideration. Green v. Thornton, 49 N.  C., 231. 

I t  appears further in the ell-idence thait the defendant invejted this 
money in a New Jersey concern without consultation with the plaintiff, 
who evidently relied entirely upon his guaranty, which concern was 
doing business in Raleigh and the defendant was its agent or repre- 
sentative. 

I f  a consideration is necessary, the pecuniary interest of the defend- 
ant in the transaction is a sufficient consideration to support the guar- 
anty. Whitehurst v.'Hyman, 90 N.  C., 487; Dale v. Lumber Co., 152 
N.  C., 651; Peele v. Powell, 166 N.  C., 558; and Whitehurst v. Padgett, 
157 N. C., 424. 

We think his Honor erred in sustaining the motion to nonsuit. 
Reversed. 

AMERICAN STEEL AND WIRE COMPANY v. A. S. COPELAND ET AT, 

(Filed 9 October, 1912.) 

1. Contracts of Sale-Vendor and Vendee-Parol Evidence-Written Order- 
Statute of Frauds. 

The defendant contended the contract was in par01 and the plaintiff 
that it was in writing: Held, competent to introduce evidence of the 
terms of the contract, and that the rule excluding evidence on the ground 
that it added to or varied a written order was not applicable. 
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2. Principal and Agent-Declarations-Evidence of Agent-contradictions- 
Discretion of Court. 

Declarations of an agent as  to a n  alleged contract made by him for his 
principal after the event are incompetent as evidence, but may be admitted 
by the trial judge, in his discretion, subject to the condition that  they be 
thereafter made competent; and in this case they are held competent i n  
contradiction of the evidence of the agent as to the terms of the contract. 

3. Contracts of Sale-Breach-Damages Remote-Continued Offer to Sell- 
Loss of Profits-Certainty of Admeasurement. 

In  an action upon a breach of contract of a manufacturer of wire fencing 
to furnish a supply merchant with a sufficient quantity of the fencing tor 
his trade during a certain period, it  appeared that several car-loads of 
the wire were necessary for the purpose, and that the vendor had under- 
taken to send out and distribute among the vendee's customers, according 
to a list furnished, circulars advertising the merits of that particular 
fencing; that the vendee told vendor's agent that he would purchase only 
upon condition that  he could get all he wanted; that in  consequence of 
the transaction and the failure and refusal of the vendor to ship the 
second car-load, he had been prevented from obtaining his profits, in a 
certain sum, on sales he would otherwise have made in certain specified 
transactions: Held,  (1) vendee was entitled to recover his profits so 
shown on the second car-load ordered, in  any event, as  the agreement 
constituted a continuing offer to sell before the withdrawal of the offer; 
( 2 )  these profits were reasonably in the contemplation of the parties a t  
the time of making the contract of sale, and the cost and selling price 
being fixed, were not difficult of ascertainment; and, semble, profits shown 
of this character could be recovered in the failure of the vendor to make 
further shipments embraced by the contract of sale. 

APPEAL by plaintiff from 0. H. Allen, J., at June Term, 1912, (557) 
of LEXOIR. 

This action was instituted to recover $610.94, as the purchase price 
of a car-load of wire shipped by the plaintiff to the defendants. The 
defendants admitted the purchase of the car of mire at  the price named, 
and set up a counterclaim for damages in the sum of $650 for breach 
of contract by the plaintiff, under which they allege that the plaintiff 
agreed to furnish the defendant wire, which contract was entered into 
between the plaintiff and defendants on or about 21 June, 1910, and 
that the car-load of wire, for the purchase price of which the plaintiff is 
suing, represented only a portion of the mire which the plaintiff was to 
ship the defendants under the contract. The plaintiff denied the con- 
tract set out by the defendants. 

The defendants offered evidence tending to prove that they were 
general farm supply merchants in the city of Kinston, North Carolina; 
that on or about 21 June, 1910, McKelcan, an agent and representative 
of the plaintiff companL approached the defendants for the purpose of 
selling mire; that the defendants at this time mere using another brand 
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of wire and had a large demand for wire fencing from their customers; 
that B. W. Canady and Son were handling the plaintiff's wire in Kin- 
ston, and on this account NcKelcan stated to them that he could not 
ship them wire to Kinston, but would ship wire to Graingers, which is 
near Kinston, from which point the defendants could have i t  sent to 
Kinston; that the defendants stated to DiIcKelcan that they would not 
care to purchase any wire from the plaintiff unless they could get all 
they wanted; that they would sell a car-load a month, or at least five or 
six car-loads a year, and probably more; that McKelcan thereupon 
agreed that the plaintiff would furnish the defendants all the wire that 
they wanted for their trade, and in addition thereto would help adver- 
tise this wire all through the different counties, and guaranteed to the 
defendants to furnish them all the wire that they would require; that in 
pursuance thereof, the defendants and the plaintiff's agent sent the order 
for the one car, for the purchase price of which this action is brought; 

that upon the request of the said NcKelcan, the defendants 
(568) furnished the plaintiff with the mailing list of their customers, 

containing about five hundred names, to whom i t  appears the 
plaintiff wrote circular-letters, which read in part as follows : "In order 
that you and others in your vicinity may see this fence and look into its 
good qualities, we have arranged that a liberal stock be carried by Cope- 
land Brothers, Kinston, North Carolina, who will be glad to give you 
one of our complete catalogues"; that the plaintiff also sent the defend- 
ants an electrotype containing a photograph of the wire fences, which 
the defendants used in advertising in the Kinston Free Press at the 
rate of $25 per month; that the one car-load arrived and was sold by the 
defendants in about two or three weeks, and the second car ordered under 
the contract; and the plaintiff declined to ship the second car; that the 
defendants were out of wire about six weeks, during which time they 
could have sold a car at a profit of $300 per car. This was based upon 
the demands made by their customers for the wire. One hundred and 
twenty half rolls of wire is a minimum car-load lot; that the defendants 
could have bought some lighter wire, made by different people than the 
plaintiff, from L. Harvey & Son, at 5 per cent discount, but not the same 
kind or grade of wire that the plaintiff should have furnished the de- 
fendants and which they were advertising as being sold by the defend- 
ants; but they could not have purchased from their competitors, B. W. 
Canady & Son, wire at  any such per cent advance. 

The plaintiff, by the depositions of McKelcan and Dietrich, denied 
that there was any contract except the order for the one car of wire, 
and further attempted to deny that the agent had any authority to 
bind the plaintiff, although Dietrich stated that McKelcan's authority 
"was such as is generally given to a traveling salesman.'' 
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Exception was taken by the plaintiff to the admission of the evidence 
tending to prove that the agent of the plaintiff agreed to furnish all the 
wire the defendants wanted, upon the ground that the order for the car, 
which was shipped, constituted the contract, and that par01 evidence was 
inadmissible to add to or varv it. 

The defendants were per&itted to prove that they had a con- 
versation with the agent of the plaintiff, McEelcan, after the (559) 
refusal to ship the second car, and that he admitted that he agreed 
to furnish all the wire the defendants wanted, and the plaintiff excepted. 

The plaintiff introduced the deposition of McKelcan, in which he 
denied the contract as contended for bv the defendants. 

His  Honor charged the jury on the question of damages as follows: 
'(YOU will confine the question of damages to the inquiry as to whether 
there was an agreement made with the defendants by the agent, ap- 
proved by the plaintiff and ratified by them, by their conduct, corre- 
spondence, and if they refused to comply with the agreement, and by 
reason of that refusal the defendants were damaged, and if so, in what 
amount they were damaged; that damages would have to be confined to 
such evidence as would enable you to ascertain reasonably the amount; 
that is to say, the defendants could not recover for what we call specula- 
tive damages. H e  could not calculate that he might have sold large 
amounts of wire atnd make estimates upon that, but he would have 
to base his estimates as to what he could have sold upon the demands 
for wire made upon him by his customers, and such expenses as he went ' 

to preparatory to carrying out the agreement, like the advertising. The 
defendants cannot recover in their counterclaim more than they can 
show they have been damaged by advertising and by failure to be able 
to supply the actual demands that were made upon them, and it was 
their duty to exercise care in restricting the amount of loss, if any, as 
much as possible; and as I have already said, the defendants cannot 
recover speculative profits nor remote profits for damage to his business 
if any. I believe he  is making no claim for that;  nor can he recover 
for possible or probable profit on sales of goods, except such sales as he 
shows to the jury he could have made by reason of demands that were 
made upon them by their customers. And the burden is upon the de- 
fendants to prove by the greater weight of the evidence that they are 
damaged and the amount of the damages." Plaintiff excepted. 

The evidence as to damages was as to the loss of profits on one car 
of wire, and the jury awarded, the amount claimed, $300, and 
from the judgment rendered, the plaintiff appealed. (560) 

G. G. Moore fo r  plaintiff. 
Rouse 63 Land fo r  defendants. 
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ALLEN, J. The contention of the defendants is that the entire con- 
tract between them and plaintiff was in parol, and that the order giren 
for the car of wire, which was shipped, was in part execution of the 
contract, while the plaintiff contends that there was no agreement out- 
side of the written order. 

I t  was competent for both parties to introduce evidence in support 
of their contentions, and the rule excluding parol evidence which adds 
to or varies a written contract has no application. 

The evidence of the defendants as to the conversation with the agent 
of the plaintiff was not strictly competent at  the time i t  was offered, 
because it was a declaration after the event; but it appears that the depo- 
sition of the agent was on file, in which he denied the contract as con- 
tended for the defendants, and that this deposition was introduced by 
the plaintiff and the declaration of the agent was competent to contra- 
dict his evidence contained in the deposition. 

His  Honor could have permitted the introduction of the evidence 
out of its order, in the exercise of his discretion; and if his ruling was 
not on this ground, it is not re~yersible error, because the evidence was 
made competent by the introduction of the deposition. 

This brings us to the consideration of the principal question debated 
between counsel, and that is, whether the agreement, as proven by the 
defendants, is wanting in mutuality or is so uncertain that it cannot be 
enforced. 

We have said at this term in Elks u. I ~ a u i - a m e  Co., post, 619, that a 
oontract must be definite and certain, or capable of being made so; and 
the plaintiff contends that under this rule an agreement on its part, if 
made, to furnish all the mire the defendants might want, would be too 

indefinite to create an enforcible contract. 
(561) The authorities are not in harmony on this question; some 

sustaining in whole or in part the contention of the plaintiff, 
as in Bailey 21. Austrian, 19 Minn., 535; Tarbox v. Gotzion, 20 Ninn., 
139; Dvake v. Vorse, 52 Iowa, 419; R. R,  v. Bagley, 60 Ran., 4?,5; 
IIarrison ?;. Lumber Co., Ga., while others hold to the contrary view. 

A contract was sustained in Furniture Co. v. Manufacturing Co., 110 
411.) 427, to supply all the pig iron which the party should need, use, or. 
consume in his business; in Cooper v. Wheel Co., 94 Mich., 272, to fur- 
nish such quantity of wheels as he may require during a certain season; 
in Smi th  v. Xoore, 20 La. Ann., 220, to furnish all the ice they might 
zequire for two hotels for f i ~ e  years; in L. Co. v. Coal Co., 160 Ill., 8 5 ,  t o  
furnish the coal colnpany its requirenlents of coal for a certain season; 
111 Doiley v. Can Co., 128 Mich., 591, to furnish all the tin cans that 
plaintiff might use in his factory for a stated time; and in Wells v. Alez- 
ander, 130 N.  Y., 642, to furnish the coal needed for steamers during 
one year. 458 
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These authorities would justify us in  sustaining the agrelement as a 
valid contract, binding between the parties, at  the time the agreement 
was madel; but it i s  not necessary to go1 so far, as it appelars that after 
the shipment of one car, the defendants ordered another, which the plain- 
tiff refused to deliver, and the evidence as to the amount of damages was 
directed to the loss of sales from this car, and his Honor restricted the 
recovery to the profits that would have been made on sales to custon~ers 
who applied for the wire and could not get it. 

I n  any event, the agreement constituted a continuing offer to selll, on 
the part of the plaintiff, which when accepted, before the withdrawal of 
the offer. became effective as a contract, and the order for the second car 
mas an acceptance of the offer pro tanto. 

This was decided in R. R. v. Witham, 9 C. P., 19, and is approved in  
Clark on Contracts, 119-120; 1 Page Con., see. 307; Bish. Con., sec. 78. 
The case from the Court of Common Pleas is  summarized in Bishop, 
supra, as follows: "In one case parties agreed that one of them should 
supply the other during a designated period with certain stores, as the 
latter might order. H e  made an order, which was filed; then 
made another, which was declined; and on suit brought the de- (562) 
fendant rested his case on the larck of mutuality in the contract, 
which, he contended, rendered it void. Plainly i t  stood, in law, as a 
mere continuing offer by the defendant, but, when the plaintiff made an 
order, he thereby accepted the offer to the extent of the order, and it 
was too late for the other to recede. So judgment went for the plaintiff.'' 

We are also of opinion that the defendants were entitled to recover 
profits. 

This question has been discussed so clearly and elaborately by Justice 
Walker in Machine Co. v. Tobacco Co., 141 N. C., 284, and by Justice 
Hoke in Willcinson v. Dunbar, 149 N.  C., 22, in  which the leading au- 
thorities are reviewed, that we need do no more than refer to those cases. 

In  the first the Court says: "Generally speaking, the amount that 
would have been received if the contract had been kept, and which will 
completely indemnify the injured party, is the true, measure of damages 
for its breach. Where one violates his contract he is liable for such dam- 
ages, including gains prevented as well as losses sustained, which may 
fairly be supposed to have entered into the contemplation of the parties 
when they made the contract-that is, such as might naturally be ex- 
pected to follow its violation; and they must be certain, bo)h in their 
nature and in respect to the cause from which they proceed. ' I t  is the 
rule last stated which principally raises the doubt as to whether profits 
of the future should be included in  the estimate of damages. They may 
be necessary to completely indemnify the injured party, and they may 
also answer the other requirement, in that the loss of them may naturally 
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be expected to proximately result from a breach of the contract; but 
there still remains another important element to be considered, and that 
is whether there is any reliable standard by which they can be ascer- 
tained, for we have seen that the damages must be certain, and this 
certainty which is required does not refer solely to their amount, but also 
to the question ehether they will result at  all from the breach. I t  is 
clear that whenever profits are rejected as an item in the calculation of 

damages, i t  is because they are subject to too many contingencies 
(563) and are dependent upon the fluctuations of markets and the 

chances of business to constitute a safe criterion for an estimate 
of damages. . . . I t  will be seen, therefore, that the earlier rule 
xhich excluded profits altogether, as an element of damages, as being in 
their nature too uncertain to be considered (Hale on Damages, 72)) has 
been modified so as to permit their inclusion in  the assessment if they 
are  proximate and certain.'' And in  the second: "It is well established 
that where there has been definite and absolute breach of a contract 
which is single and entire, that all damages, both present and prospec- 
t h e ,  suffered by the injured party, may and usually must be recovered 
in  one and the same action, and when prospective damages are allowed, 
they must be such as were in reasonable contemplation of the parties, 
and capable of being ascertained with a reasonable degree of certainty. 
This requirement as to the certainty of damages recoverable is frequently 
said to exclude the idea of profits, but this statement must be under- 
stood to refer to the profits expected by reason of collateral engagements 
of the parties, or the profits of a going concern to arise from current 
sales and bargains which are yet to be made, and dependent, to a great 
extent, on the uncertainty of trade and flunctuations of the market. 
. . . But profits or advantages which are the direct and immediate 
fruits of the contract entered into between the parties stand upon a 
different footing. These are part and parcel of the contract itself, enter- 
ing into and constituting a portion of its very elements, something stipu- 
lated for, the right to the enjoyment of which is just as clear and plain 
as to the fulfillment of any other stipulation. They are presumed to 
have been taken into consideration and deliberated upon before the con- 
tract was made, and formed, perhaps, the only inducement to the 
arrangement. The parties may indeed have entertained different opin- 
ions concerning the advantages of the bargain, each supposing and be- 
lieving thBt he had the best of i t ;  but this is mere matter of judgment 
going to the formation of the contract, for which elach has shown himself 
willing to take the responsibility, and must, therefore, abide the hazard. 

Such being the relative position of the contracting parties, it is 
(564) difficult to comprehend why, in case one party has deprived the 
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other of t h e  gains o r  profits of the contract  b y  refusing to perform 
i t ,  this  loss should no t  constitute a proper i t em i n  est imating the  dam- 
ages." 

I n  the  case before us  profits were within the contemplaton of t h e  par-  
ties. T h e  defendants  were merchants  a n d  supplied the i r  customers with 
wi re ;  they h a d  five hundred customers and  sent the i r  names to the  
plaint i f f ;  they were not  buying for  their  own use, bu t  f o r  sale, a n d  the  
plaintiff knew of these facts. 

N o r  were the  profits difficult of ascertainment, as  the  cost a n d  selling 
prices were fixed. 

I t  is  no t  a t  a l l  cer tain t h a t  h i s  Honor ,  o n  al l  t h e  facts,  would not  have 
been war ran ted  i n  submit t ing to  the  ju ry  the  question of damages on  the  
whole agreement, b u t  a s  h e  did no t  do so, a n d  limited t h e  r igh t  of re- 
covery, we find n o  e r ror  of which t h e  plaintiffs can complain. 

N o  error .  

Cited: Hardware Co. c. Buggy Co., 167 N. C., 426;  Garhe r  v. Tel. 
Co., 1 7 1  N. C., 408. 

STATE'S PRISON v. HOFFMAN & BROTHERS. 

(Filed 30 October, 1912.) 

1. Vendor and Vendee-Contracts-Delivery-Parol Agreement-Accommo- 
dation Bailee. 

When the vendor of goods has contracted for delivery a t  one of two 
designated places a t  the option of the vendee a t  a specified time, and a t  
the request of the vendee agrees to keep them beyond that  time after 
payment thereof, stipulating only that the vendee should keep th.e insur- 
ance paid while remaining in his warehouse, the title passes to the vendee 
at  the time of his payment and acceptance, and the vendor becomes an 
accommodation bailee, required to exercise only slight care, and the goods 
thus kept are  a t  the risk of the vendee. 

2. Same-Waiver. 
When a vendor of goods has agreed to deliver them a t  or before a 

certain time, and thereafter becomes a n  accommodation bailee without 
further agreement as  to the time of delivery, he may not be held liable 
for failure to deliver under the original contract, but is entitled to have 
reasonable prior notice, depending upon the circumstances then existing, 
from his vendee, as  to when he desires delivery to be made; and when, 
under the original contract, the vendee has the option of two places of 
delivery, one convenient and the other inconvenient to the vendor, and 
without reasonable notice requires the vendor to deliver a t  the incon- 
venient place, the latter will not be held liable for damages to the goods 
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by reason of their delivery to the more convenient place a€  the request 
of the vendee, the second order to deliver them being a waiver of the 
vendee's right of delivery a t  the place first designated. 

3. Facts Found by- Judge-Agreement-J~~dgment-Mere Statements-Appeal 
and Error. 

In  this case, the parties having agreed that the judge should find the 
facts, i t  is held that the court, on appeal, is not bound by a statement 
found in the judgment, that "the defendants agree that  under protest 
they directed the delivery (of the goods sold to them) a t  the river land- 
ing," i t  appearing that  such was not a finding of fact by the court or an 
admission by the plaintiff, but a mere statement by the defendants at 
variance with their own evidence. 

ALLEN, J., dissenting; HOKE, J., concurring in the dissenting opinion. 

(565) APPEAL by defendant from Bragaw, J., a t  April Term, 1912 of 
WAKE. 

Action upon contract for sale and delivery of goods, wherein the 
defendants set up a counterclaini for damages for the plaintiff's failure 
to deliver in accordance with its terms. 

The defendants appealed from the following judgment: 

This case coming on to be heard, and being heard before his Honor, 
Stephen C. Bragaw, judge presiding, and a jury, a t  the April Term, 
1912, of WAKE. 

After the conclusio~i of the evidence, the following admissions having 
been made for the respective parties, the plaintiff and the defendant, 
through their counsel in open court, to wit: 

The plaintiff admits that if i t  is determined that i t  has been guilty 
of breach of contract in refusing to deliver to the railroad station as re- 
quested, and that the breach has not been waived, that such breach of 
contract was the cause of the injury sustained by the defendant. 

The defendants agree that under protest they directed the detlirery to 
the river landing after a refusal of Captain Rhem to deliver to 

(566) the railroad station, and if they thereby waived breach of con- 
tract, that they are liable for the full amount of balance due on 

the peanuts and insurance for additional time. 
I t  is further stipulated that the above admission should be construed 

in the light of the evidence. 
I t  was then agreed that the court should answer the issue upon the 

evidence and admissions herein set out, the said answer to be treated as 
though found by the jury. The court thereupon finds that the plaintiff 
was guilty of breach of contract, in  that it refused to deliver peanuts at 
the railroad station as requested. The court further holds as a matter 
of law that the defendant waired said breach. The court therefore 
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answers the issue as follows : "Is the defendant indebted to the plaintiff, 
and if so, in  what amount?" A. "Yes; $773.16, with interest from 1 
June, 1911." 

I t  is therefore ordered and adjudged by the court that the plaintiff re- 
, cover from the defendant the sum of $773.16, with intelrest thereon 

from 1 June, 1911, until paid, together with costs of this action, to be 
taxed by the clerk. STEPHEN C. BRAGAW, 

Judge Presiding. 

The further facts are stated in the opinion of the Court by MR. JUS- 
TICE BROWN. 

Attorney-General and Winston & Biggs for plaintiff. 
E. L. Travis, J. W.  Hindale, Jr., and A. Y. Kitchin for d'efendants. 

BROWN, J. I n  this action plaintiff seeks to recover balance due on- 
10,475 bushels of peanuts, sold to defendants, who pleaded a breach of 
contract by way of counterclaim. 

By consent, the judge below tried the case as judge and jury. He  ren- 
dered a verdict and judgment for plaintiff. 

We concur with his Honor in the1 judgment rendered, but think that, 
while reaching a correct conclusion, he gave the wrong reason for it. 
I n  no view of the evidence has there been 'a breach of the contract by 
plaintiffs. The peanuts were sold in  December, 1909, to be delivered and 
paid for 1 January, 1910, at  the railroad station a t  Tillwy, four 
miles distant, or a t  the river landing a few hundred yards from (567) 
plaintiff's barn, at option of defendants. On 1 January defend- 
ants paid for 10,000 bushels and requested that the entire lot remain in 
plaintiff's barn until called for. This was agreed to upon defendants 
paying the insurance. On 24 May, 1910, defendants requested Super- 
visor Rhem, a t  plaintiff's farm, to deliver a t  once to Tillery's Station 500 
hags of peanuts. Rhem. replied that he had no authority to deliver 
them a t  Tillery's; that defendant must phone Superintendent Laughing- 
house. The latter had made the contract. Defendants did not phone 
the superintendent, who was at  the time on the farm and within reach, 
and request of him a delivery a t  Tillery's. The evidence shows the de- 
mand on Rhem was a sudden demand without notice and made at  a 
moment when all the teams were engaged in plowing and when i t  was 
extremely inconvenient to make the delivery a t  a place four miles dis 
tant. 

As the entire contents of the barn had been sold to defendants, and 
nothing remalined but to measure them, and as defendants had paid for. 
the estimated contents, and accepted them, the title passed to defend- 
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ants, 1 January, and after that the peas were held at  their risk. Waldo 
I:. Belcher, 33 N. C., 609. Then plaintiff became a mere accommodation 
bailee without hire, and required to exercise only slight care. 

The plaintiff had notified defendants it was prepared to deliver 1 
January, according to contract. The time for hauling the peas to the 
station or the boat was indefinitely postponed at delfendant7s request 
-without any consideration. Under such circumstances the.plainti8 was 
entitled to reasonable notice; it could not be compelled to stop the plows 
as a moment's notice to commence hauling peas to a distant station. A11 
the authorities agree that where delivery is a t  the option of the buyer, 
the seller is entitled to reasonable time after notice within which to make 
delivery. 35 Cyc., 182, and cases cited. What is a reasonable time is 
io  be determined by the circumstances attending the particular transac- 
tion. I n  this case no prior notice whatever was given, and the seller, 
it seems, was expected to make immediate delivery without it. The de- 

mand was unreasonable. 
(568) We are further of opinion that there was a waiver of delivery 

a t  Tillery's and that the delivery on 24 May at the steamer land- 
ing was made at  defendant's voluntary request. 

I t  is true that i t  is stated in the judgment that "the defetndants agree 
that under protest they directed the delivery to the river landing." This 
is not a finding of fact by the court or an admission by plaintiff. I t  is 
a mere statement of defendants, and is at  variance with their own evi- 
dence. M. Hoffman in his testimony states that immediatelly after he 
yeturned to Tillery from the State Farm he phoned to Rhem to deliver 
the peanuts a t  the rver landing, and did not attempt to phone or wire 
Laughinghouse at any time, as i t  was plainly his duty to do, if he1 still 
desired a delivery at Tillery7s. 

This is not a case of compulsion, or involuntary waiver from necessity, 
like the cases cited in defendant's brief. The1 judgment is 

Affirmed. 

ALLEN, J., dissenting: I dissent from the conclusion of the majority of 
the Court because I think the record has been misunderstood, and the 
Court has reversed a finding of fact upon the ground that there is no 
evidence to support it, when there is no exception to the finding, which 
it has no power to do. 
d fair interpretation of the record is that the parties waived a jury 

trial and agreed for the judge to find the facts; that evidence was intro- 
duced and admissions made to be considered together by the judge; that 
the judge foand as a fact that the plaintiff had broken its contract, and 
held as matter of law that the defendants had waived the breach. 
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I f  so, I think no question is before us except to inquire into the cor- 
rectness of the legal conclusion as to the wai~er ,  as it has heretofore been 
regarded as settled that the finding of fact by the judge, a jury trial be- 
ing waived, is conclusive and binding upon this Court, in the absence of 
m y  exception that there is no evidence to support it ( ~ V i l l h i s e r  v. Bnls- 
ley, 106 N.  C., 433 ; Tracers  v. Deaton, 107 N.  C., 500; Roberts  v. Insur-  
ance Co., 118 N.  C., 435; Xatthezos v. E71*y, 143 N. C., 384), and, as was 
said in Baker  v. R. R., 137 S. C., 2 2 2 :  "This Court best serves 
its purpose and discharges its legitimate function in our govern- (569) 
mental system when i t  confines itself to its constitutional orbit to 
review any decisions of the courts below, upon any matter of law or legal 
inference." 

Pcssibly the strongest argument that can be made in favor of this 
view of the record is the fact that the learned counsel for the plaintiff 
do not devote a line in their carefully prepared brief to the discussion 
of the contention that the judge did not find the fact as to the breach 
of the contract against them, or that, if he did so, there was no evi- 
dence to support the finding. On the contrary, they say: "Upon these 
admissions and the evidence in the case, we think that the trial judge waa 
correct in holding that there was a waiver by the defendants of the breach 
of the contract by the plaintiff to deliver the peanuts at the railroad 
station if the defendants so elected. Both parties requested the trial 
judge to find the facts just as a jury would have done. The plaintiff, 
in  order to relieve the court of a finding along that line, admitted that 
'if i t  is determined that i t  has been guilty of a breach of contract in re- 
fusing to deliver to the railroad station as requested, and that the breach 
has not been wail-ed, that such breach of contract was the cause of the 
injury-sustained by the defendants.' I n  other words, the plaintiff thereby 
admitted that if the peanuts had been delivered at  the railroad siding, 
they would not have gotten wet, and that they did get wet because they 
were not delivered at the railroad station. Thereupon the court 'found 
that the plaintiff was guilty of bleach of contract in that i t  refused to de- 
liver the peanuts at  the railroad station, as requested.' The court like~i4se 
held, 'as matter of law, the- defendants ~ ~ a i v e d  said breach,' and the court 
thereupon answered the issue, 'Is defendant indebted to the plaintiff, 
and if so, in what amount 2' Answer : 'Yes ; $713.16, with interest from 
1 June, 1911.' Kow, if there is any eoidence to sustain the court in 
its finding that there was a waive'r of the breach of contract, we submit 
that the jndgment shouId be aErmed, and v7e have endeavored to point 
out a b o ~ e  that there mas abundant evidence along this lines." 

I t  is no answer to this position to say that the plaintiff could not re- 
view the finding of the judge, because the judgment was in its favor. 

159-30 465 



I N  T H E  SUPREME COURT. [I59 

I n   matth hews v. F r y ,  143 N. C., 384, a jury trial was waived, 
(570) and upon findings made by the judge, judopent was entered in 

favor of the defendant, which was re-versed on appeal. 
('When the certificate of opinion was presented in the court belo~v, 

the plaintiff moved for judgment in accordance therewith. The defend- 
ant resisted this judgment and asked for a trial de novo, and insisted 
that some of the findings of fact had been made by the judge without 
any evidence to support them." 

An appeal was then taken by the defendant, and in disposing of the 
same the Court says: "The judgmsnt was properly entered for plain- 
tiff in accordance with the mandate of this Court to reverse the judg- 
ment. Summerldn v. Cowles, 107 K. C., 462; Bernhardt  v. Brown,  118 
N. C., 711. The findings of fact by the judge, when authorized by law 
or consent of parties, are as conclusive as when found by a jury, if there 
i:j any evidence. B r a n t o n  1 ~ .  O'Brinnt,  93 N. C., 103; Roberts  v .  Inszir- 
ance Co., 118 IT. C., 435 ; W a l n u t  v. Wade,  103 U. S., 688. I f  there mas 
any ground to except to such findings because without evidence to sup- 
port the finding, upon any point, or for any other cause, the defendant 
should have done so and have brought up his side of the case also when 
the plaintiff appealed, or at  least he should have entered an exception 
so as to preserve his rights. I t  is not unusual for both parties to ap- 
p a l .  Having acquiesced in the findings of fact without exception, it is 
too late to except now." 

Again, the Court says in the opinion in the case we are1 now consider- 
ing: "The plaintiff had notified defendants i t  was prepared to deliver 
I January, according to contract. The time for hauling the peas to the 
station or the boat was indefinitely postponed a t  defendant's request, 
without any consideration." 

This is alleged in the complaint and denied in  the answer, and-no evi-. 
dence was offered to support the allegation of the complaint. 

I n  addition to the admissions recited in the judgment, i t  was also ad- 
mitted "that the contract stipulated that the plainiff should deliver the 
peanuts either to the railroad station at  Tillery, N. C., or to the boat 
:tt the river landing, as the defendant might desire a t  the time of de- 

livery, and that defendant was to pay the insurance which the 
(571) State had to pay on the said peanuts from 1 January, 1910, to 24 

May, 1910, and that the amount of such insurance was to be cal- 
culated by Xr .  T. W. Fenner." 

"It was also admitted by counsel that there was no controversy as 
to the amount of damage to the peanhts, the same being $926.25." 

I think, therefore, upon a just and fair consideration of the record, we 
must begin our investigation with the facts established that the plaintiff 
has broken its contract, and that the defendants hare been damaged 
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thereby in  the sum of $926.25, which they are entitled to recover by way 
of counterclaim, or to use as a set-off, unless they hare waived the breach, 
and, upon the facts, I do not think there has been a waiver. 

The legal position is not denied, that conduct relied on to consti- 
tute a wairer must be voluntary and intentional and inconsistent with the 
right. 9. and E. Ency., 29, pp. 1091-5;'Cyc., 40, pp. 253, 261; Robinett 
r ? .  Hamby, 132 N. C., 356. 

The law will not permit a party to claim as a waiver an act which it 
has conlpelled another to do, by its own default and wrong. I t  would be 
riolative of the fundamental principle of equity that no man shall profit 
by his own wrong. 

"The act relied on to show an intent to waive must have been done vol- 
untarily and in the absence of compulsory or particularly urgent circum- 
stances. I f  such circumstances exist, the presumption to waive does not 
arise." A. & E .  Ency., 29, 1096. 

('Waiver is a voluntary act. What one does in a dilemma forced upon 
him by the default of another cannot be counted upon as a waiver. Vol- 
untary choice is of the essence of the act." Cyc., 40, 259 ; Cox v. Long, 
69 IS. C., 7 ;  Austin v. Miller, 74 N. C., 274; #piers c. Halstead, 74 
N. C., 620. 

"The justice of the rule that acceptance after breach, even though 
waiver of the right to treat such breach as discharge, is not a waiver 
of a right of action for damages, is apparent when it is considered that 
the party not in default is often constrained by his necessities to take 
what he can get under his contract, when he can get it. Such con- 
duct should not operate as a waiver of the right of arction for (572) 
daniages." Page on Contracts, see. 1510. 

"A waiver is the voluntary and intentional relinquishment of a known 
right. I t  implies an election to dispense with something of value, or to 
forego aome advantage which he might at his option have demanded or 
insisted upon. To constitute a waiver, therefore, the acts relied upon 
rnust have been intentionally done with a knowledge of the facts, and the 
party acting must have been in  such situation of freedom to choose 
that his relinquishment can fairly be said to have been voluntary. What 
one does in a dilemma, forced upon him by the default of the other, can- 
not be counted upon as a waiwr." Xechem on Sales, see. 1071. 

"The difficulty is in determining whether the acceptance is voluntary 
gnd unconditional. The party may have been put in  such situation that 
there is nothing left but to accept the performance tendered and thus 
make the best of a bad matter; and where this is the case, his accept- 
ance is not necessarily deemed a wai~er ."  Uechein on Sales, see. 1079. 

"Where the circumstances are such as to show that acceptance can, 
in no just sense, be regarded as voluntary, but rather as compulsory, the 
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presumption of an intention to w a i ~ e  does not arise." Bailey v. Tully, 
12 Ill. App., 463. 

"It often so happens that the purchaser is so situated that it is neces- 
sary for him to accept the article in its defective condition. I t  would 
indeed be singular that one who had placed him in this position should 
be allowed to escape liability on his contract." Corclage Co. v. Rice, 5 
N. D., 432. 

The facts are that the plaintiff had sold to the defendants 10,000 
bushels of peanuts, under a contract to deliver at  the railroad or the 
landing, at  the option of the defendants, and that the defendants had 
paid for them. The defendants denlanded delivery at  the railroad, 
which the plaintiff refused, and the judge finds that there is a breach of 
contract by the plaintiff. The defendants then directed a  deli^-ery at the 

landing, and the court says this is a waiver. 
( 6 7 3 )  I think not, because they were under compulsion, and the act 

was not voluntary. The plaintiff had the peanuts and the money 
of the defendants in payment for them, and refused to deliver accord- 
ing to its contract. * 

The defendants could not sue to recover the money or the peanuts, 
because i t  is provided in the act incorporating the plaintiff, that "Any 
suit or action against such corporation shall be construed to be brought 
against the State, and no person shall have the right to bring or main- 
tain any suit or action against it, nor shall any of the courts of the 
State have jurisdiction to try, or determine any such suit or action, 
except as allowed by the Constitution in cases of claims against the 
State." Revisal, see. 5383. 

They had to accept delivery at  the landing or lose everything, and 
were, in my opinion, as much under compulsion as any one who has 
ever been made "to stand and deliver." 

MR. JUSTICE HOKE conCurs in this opinion. 

TOWN OF WARSAW v. C. N. MALONE. 

(Filed 9 October, 1912.) 

Cities and Towns-Bond Issues-Bridges-Necessary Expense-Legislative 
Restrictions-Vote of the People. 

The building of bridges is a part of the necessary municipal expense. 
Hence an act which authorizes a bond issue in a certain amount "to 
establish a better sewerage system, etc., and other public improvements," 
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requiring that the question of the issuance of the bonds be first submitted 
to the qualified voters of the town, includes bridges within its terms, and 
restricts the issuance of bonds for that  purpose within the requirements 
of the act. 

APPEAL by plaintiff from Carter, J., at August Term, 1912, of 
DUPLIN. 

The facts are sufficiently stated in the opinion of the Court by MR. 
CHIEF JUSTICE CLARK. 

John,son & Johnson, for plaintif. 
Charles N.  Malone for  defendant. 

CLARK, C. J. This is an action submitted without controversy (574) 
under Revisal, 803. I n  July, 1912, the commissioners of the 
town of Warsaw passed an ordinance to issue $5,000 in town bonds 
running thirty years and bearing 6 per cent interest, to be sold at  not 
less than par, "the proceeds to be used exclusively for the purpose of 
building and maintaining bridges in the town of Warsaw." The pur- 
chaser declined to accept the bonds, alleging their invalidity, and this is 
a n  action to compel him to do so. 

The defendant does not contest that bridges are a necessary municipal 
expense and that the town, in the absence of legislative restriction, 
would have the power to issue bonds for that purpose (Fawcett v. 
Mounty Airy, 134 N. C., 125), but he relies upon chapter 204, Private 
Laws 1909. The preamble and section 1 of that act provides for the 
issuance by the town of $5,000 in bonds "to establish a better sewerage 
system and drainage system and other public improvements." The act; 
provides that the question of the issuance of the said bonds should be 
first submitted to the qualified voters of said town. 

The above act of 1909, which fixes the amounts of bonds that could 
be issued and the purposes for which the proceeds could be used, and 
requiring the issuance to be first submitted to the qualified voters of 
the town, was intended as a restriction upon the power of the town to 
issue bonds even for necessary purposes. Murphy v. Webb, 156 N. C., 
402. The words "seweragje system and drainage system and other public 
improvements" include bridges, which are certainly a public improve- 
ment. And t&is attempted issue of bonds in excess of the $5,000 and 
without submitting their issuance to the qualified voters is in violation of 
the act, which thus restricted the amount of the bonds that couId 
be issued for public improvements and which required even those to 
be submitted to the popular vote. 

The judgment below which declared the attempted issue of these bonds 
to be invalid is 

Affirmed. 
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( 5 7 5 )  
WEATHERS & PERRY v. FRANCIS COX, RECEIVER, GRAND THEATER 

COXPANY, ET ALS. 

(Filed 30 October, 1912.) 

Liens-Registration-Lessor and Lessee-Provisions Against Lessor's Liabil- 
ity-Interpretation of Statutes. 

Under a lease of lands, duly recorded, which provided that the lessees 
were to construct or erect on the leased premises a building a t  a cost to be 
not less than a certain sum, which shall be the property of the lessor a t  
the termination of the lease; and that the lessor "shall not be chargeable 
for any contracts or liabilities, whether arising from negligence or other- 
wise" of the lessee: Held,  a lien filed for material furnished the lessee in  
the construction of the building erected by him is in  no wise a claim or 
lien on the building as against the interest of the lessor, upon the termi- 
nation of the lease under a forfeiture clause contained therein. 

APPEAL by plaintiff from Bragaw, J., at April Term, 1912, 
of WAKE. 

Action heard on appeal from a justice's court. 
The plaintiff filed his complaint, amended by leave of court, stating 

his cause of action and his claim for a lien on the premises, in effect 
as follows : "That on 15 September, 1909, the owners of the property con- 
veyed same to Grand Theater Company, by written lease, for the term of 
ten years, with privilege of renewal for five additional years, at a stated 
and increasing rental per annum, with a clause giving the landlords a 
lien for the rent and one of forfeiture in case of nonpayment. There 
was a provision in the lease that the lessees were to construct or erect on 
the premises, for use in their business, a theater and auditorium, t a  
cost not less than $6,000, and a covenant, on the part of the lessees, that, 
at  the termination of the lease, the improvements on the property should 
belong to the lessors, the owners of the property, and the contract con- 
tained further the following stipulation : ('10. I t  is mutually under- 
stood between the party of the first part and the party of the second 
part, that the party of the second part shall have leave to make im- 
provements upon the auditorium building, but not  to make any altera- 

tions or changes that will tend to decrease the value of or in any 
( 5 7 6 )  way damage said building; and, further, that the party of the 

first part shall be in no wise chargeable for any contracts or 
liabilities, whether arising from negligence or otherwise, of the saic? 
Grand Theater Company"; that said lease, having been duly registered 
according to law, the property was put in possession of the lessees, the 
Grand Theater Company, who proceeded to construct the auditorium 
and improve the premises, pursuant to the terms. Plaintiffs had an 
unpaid claim amounting to about $100 for plastering and papering the 
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hall, under a contract with the Grand Theater Company, and the said 
company, the lessees, having become insolvent, and the lease forfeited for 
nonpayment of rent, plaintiffs instituted this action against the lessors, 
the owners of the property, to recover the amount due and to enforce 
same as a valid lien against the landlord's ownership and interest. A 
demurrer to demand, as stated, was sustained by the court, and plaintiffs 
excepted and appealed. 

T. H. Culvert for plaintif. 
Jones & Bailey for defendant. 

HOKE, J. Our statute relating to the question presented (Revisal, sec. 
2016) is in terms as follows: "Every building built, rebuilt, repaired or 
improved, together with the necessary lots on which such building may 
be situated, and every lot, farm, or vessel or any kind of property, real 
or personal, not herein enumerated, shall be subject to a lien for the 
payment of all debts, contracted for work on the same or makerial 
furnished. This section shall apply to the property of married women 
when it shall appear that such building was built or repaired on her 
land with her oonsent or procurement, and in such case she shall be 
deemed to have contracted for such improvements"; and the decisions 
with us have uniformly held that, in order to a valid lien, under its 
provisions, the relation of creditor and debtor must be first established, 
and, applying the principle that the property of a lessor could not be 
held for the debt of the lessee, unless a contract to pay on the part of 
the lessor could be expressly shown or reasonably inferred from the 
circumstances. Boom v. Chatfield, 118 N. C., 916; Nichobolz V .  

Nichols, 115 N. C., 200; Bailey v. Rz~tjes, 86 N. C., 517; Wilkie (577) 
v. Bray, 71 N. C., 205; Boisnot on Liens, see. 289. 

Not only do the facts in the present case fail to show any contract on 
the part of the lessor 01 any conduct from which such a contract could 
be equitably and reasonably inferred, but, in the lease itself, duly 
registered under the requirements of law, Revisal, sec. 980, there ap- 
pears a provision expressly negativing any and all liability on the part 
of the landlord for the contracts or liabilities of the lessee. Speaking 
to this question, in Bailey v. Rutjes, supra, Bufin, J., said : "But in the 
case at bar, the defendants, if their testimony is to be believed, had leased 
the premises to Rutjes for five years, and he had undertaken to have 
the improvements made which called for the use of the lumber furnished 
by the plaintiff. They were therefore absolutely without the power either 
to give or to withold their sanction to its delivery and use, and ought not 
to be required to pay for it, unless they knew, or had reason to believe, 
that the plaintiff was looking to them for pay for his lumber, and al- 
lowed him to deliver it under that expectation and without objection on 
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their part." Boone v. Chatfield is an authority decisive against plaintiff, 
on the facts stated in the complaint. The lease having been avoided 
under a forfeiture clause contained in the instrument for nonpayment of 
rent, and there being no contract shown, on the part of the lessor, ex- 
pressed or implied, the interest of the owners may not be subject to 
plaintiff's claim. 2 Jones on Liens, sec. 1273, in which i t  is said: "A 
mechanic's lien attaches to a lessee's leasehold estate, subject to all the 
conditions of the lease, although the lessee has made valuable improve- 
ments, which are to become the property of the lessor at  the end of the 
term or which are to revert to him upon his failure to perform the cove- 
nants of the lease. Upon the lessee's default, the property reverts to the 
lessor, free from the lien of mechanics, unless these are in some way 
protected by the statute." 

We were referred by counsel to numerous authorities in  ~vhich a 
mechanic's or material man's lien, arising by reason of a contract for 
improvement, through or with the lessee, had been enforced against the 

interest of the lessor, but all of these, so far  as examined, were 
(578) on statutes which in terms provided for such a liability or mere 

on contracts in which the lessee was held to have contracted as 
agent for the lessor. Thus, in Haus v. Amusement Co., 236 Ill., 458, 
the lien was given by statute "where the contract for improvements was 
made with the owner or with one whom the owner has authorized or 
knowingly permitted to contract for such improvements," etc., and in 
Burke v. Harper, 79 3. Y., 273, the statute made provisions for the 
lien on the property "where the contract for repairs, etc., was made by 
the owner or his agent or . . . with any person permitted by the 
owner to build, repair, or improve the sanie." But, on a different statute, 
substantially similar to our own, the New York Court held that a lien 
for improvements, made under contract with the lessee, could not be en- 
forced against the interest of the landlord. Knapp v. Brown, 45 N.  Y., 
207. I n  Iiremer v. Walton, 11 Washington, 120, it was held that under 
the terms of the lease the contract for improvements was made for the 
lessor, and the lien was therefore enforcible against his interests; but, 
under a lease like this now before us, the same Court, Mills  v. Gordon, 
8 Washington, held: "That the liens of mechanics and material men, 
for labor performed and material furnished in the alteration and repair 
of buildings, at the instance of the lessee thereof, attached only to the 
leasehold interest, and do not bind the owner in the absence of authority 
to the lessee to act as his agent." 

I n  the present lease, as we have heretofore shown, the improvements 
were to be made by the lessee, and any and all liability of the owners 
therefor is expressly negatived. There is no error, and the judgment 
sustaining the demurrer is 

Affirmed. 472 
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W. H. HARDISON v. J. R. DUNN ET ALS. 
(579) 

I (Filed 3 October, 1912.) 

1. Deeds and Conveyances-Standing Timber-Warranty-Less Quantity of 
Timber- Contracts. 

A deed for standing timber upon lands described by metes and bounds 
and as containing 140 acres, without warranty as to the quantity of timber 
thereon, cannot be construed as a contract to sell a greater quantity of 
timber than was actually growing thereon. 

2. Deeds and Conveyances-Standing Timber-Payments as to Quantity Cut 
-Conditions-Measure of Damages. 

In an action to recover a greater quantity of timber growing upon cer- 
tain described lands under an averment that a greater quantity had been 
purchased than the land contained, the deed provided that the vendee was 
t o  pay $2,000 before any of the timber should be cut, $2,000 when 600,000 
feet had been cut not later than a certain date, and $2,000 when 600,000 
feet more had been cut not later than a certain further date. The vendee 
made the two first payments, but there was evidence that only 387,000 
feet of timber remained on the land. A judgment rendered upon the 
pleadings for the last payment of $2,000, Held, erroneous, the last Pay- 
ment being one npoxi the condition that 600,000 feet should first be cut, 
and as all the timber had been cut before the expiration of the period 
allowed, only such quantity as remained beyond that settled for under . 
the second payment could be recovered, according to the contract price, 
by the defendant upon his counterclaim. 

APPEAL by plaintiff from Coolce, J., a t  April Term, 1912, of NASH. 
The  plaintiff sues to recover damages in  failing to furnish a certain 

quamtity of timber under a written contract, dated 22 December, 1909. 
The land upun which the timber grew is  described as containing 140 

acres, and the metes and bounds are set out with particularity. Aftet  
commencement of this action, survey was made and the land found to 
contain 109 acres only. T h e  defendant set u p  a coun'terclaim for $2,000 
unpaid purchase money (being the last payment) on timber. 

Upon the pleadings, and admission that  the tract of land contained 
only 109 acres, his Honor adjudged tha~t the plaintiff take noth- 
ing  by his writ, and the defendants recove'r $2,000 and interest (580) 
on their counterclaim. Plaintiff excepted and appealed. 

E. B. Grantham and M u r r a y  A l len  for plaintiff. 
Bunn and SpruilZ for defendants.  

BROWN, J, We agree with the  Superior Court that  the plaintiff has 
no caurre of action against the defendants. There is  no warranty i n  the 
timber contract that  the tract of land contains any specific number of 
acres, or  tha t  there is  a certain number of feet of standing timber of 
the required dimension. 
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There is nothing in the paper which indicates that the defendants 
guaranteed either the acreage of land or quantity of timber. 

The payments for the timber are provided for in the following clause: 
"The said W. H. Hardison is to pay $2,000 before any of the timber is 
cut;  $2,000 when0 600,000 feet have been cut, not later than 15, July, 
1910; $2,000 when 600,000 feet more have been cut, not later than 15 
January, 1911, this payment completing all payments." 

The plaintiff voluntarily made the first two payments, and is not en- 
titled to recover any part of them back. When plaintiff made the second 
payment, he was given this receipt: 

Received of W. H. Hardison $2,000 in full for the second payment 
on timber contract and in full for second payment of 600,000 feet. 

J. R. DUNN, 
Agent. 

I n  the absence of a warranty and any allegation of fraud, misrepresen- 
tation, and deceit, we fail to Bee that plaintiff has any cause for action 
against defendants, either for damages or to recover any part of the 
money paid. - We are of opinion, however, that the court erred in rendering judg- 
ment upon the pleadings in favor of the defendants upon their counter- 
claim for the entire third payment of $2,000. The payments provided 
for in this contract are conditional, and are not to be made until the 

condition has been performed. 

(581) The second payment was made and is acknowledged to be in 
full for 600,000 feet of timber admitted to have been cut. Before 

the plaintiff can be required to make the third payment of $2,000 he 
must cut 600,000 more feet of timber, for the payment is t o  be made only 
when that yuantity has been cut, and plaintiff must either cut it or pay 
for i t  by 15 January, 1911. 

I t  turns out that plaintiff cannot cut the second 600,000 feet because 
i t  is not on the land to cut. He  is entitled to 600,000 feet for the second 
payment, and to same quantity additional (1,200,000 feet in all) before 
he can be required to make the third payment. We find nothing in the 
contract to sustain plaintiff's contention that defendants undertook to 
sell him 1,800,000 feet. 

The plaintiff admits in his complaint that he has cut 600,000 feet and 
paid for it, and received the receipt above recited. H e  avers that imme- 
diately after paying the second $2,000 and recei-ring said receipt, he  
proceeded to cut under the third installment, and cut only 387,000 feet, 
when the timber on the tract gave out. 
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T h i s  being so, the  plaintiff could only be required to  p a y  the  value 
of t h e  387,000 feet, measured by  the  purchase pr ice of t h e  ent i re  tract,  
a n d  not t h e  ent i re  payment  of $2,000, as  adjudged by h i s  Honor .  

. O n  t h e  next  t r i a l  either p a r t y  can  offer evidence a s  to  t h e  quant i ty  of 
t imber  cut. 

Reversed. 

CHARLES HENDERSON, ADMIKISTRATOR, v. ATLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 16 October, 1912.) 

1. NonsuitCircumstant ial  Evidence-Province of Courts. 
Upon competent circumstantial evidence, when sufficient to raise more 

than "a possibility or conjecture" of the fact sought to be proved, it  is 
the duty of the court, upon a motion to nonsuit, to give the evidence 
the interpretation most favorable to the plaintiff; and the court will not 
weigh the evidence to see if i t  is satisfying of the ultimate fact sought 
to be proved or say which theory arising therefrom should be adopted. 

2. Railroads-Negligence-Helpless on Track-Burden of Proof-Requisites, 
I n  his action to recover damages of a railroad company, for the negli- 

gent killing of his intestate, upon evidence tending to show that  he was 
down and helpless upon the track a t  the time, the plaintiff must prove: 
(1) that  the deceased was down on the track in a n  apparently helpleis 
condition; ( 2 )  that  the engineer could have discovered him in time to 
have stopped the train before reaching him, by the exercise of ordinary 
care; ( 3 )  that  he failed to exercise such care, and as  a direct result the 
deceased was killed. 

3. Same-Eridence. 
I n  this action against a railroad company for damages for the negligent 

killing of plaintiff's intestate, evidence held sufficient which tended to 
show that  about two hours before he was killed he was asleep in a path 
near the cross-ties of defendant's railroad; that he was wakened and 
went to a near-by store; remained there a while; went back to the crossing 
and walked, while drunk and staggering, up the track in the direction 
where his body was found about two hours afterwards, a t  a distance of 
about two miles from the crossing, his head severed and on one side of the 
track, with his body on the other; that the train gave no signs or warning 
of its approach, under such conditions as would render the deceased ob- 
servable to the engineer in time to have stopped his engine and have 
avoided the injury. 

4. Railroads-Negligence-Helpless on Track-Statements - Coroner - Evi- 
dence. 

In  this action against a railroad company for the alleged negligent 
killing of plaintiff's intestate while he was down on the track in a help- 
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less condition, a statement of the engineer, taken before the coroner, 
that he saw a man lying on his left side with his hat  on his head, so 
he could not tell whether he was white or black, was properly excluded. 

(582) APPEAL by plaintiff from Carter ,  J., at July  Term, 1912, of 
ONSLOW. 

This is an action to recover damages for the alleged negligent killing 
of the intestate of the plaintiff. 

The defendant denied negligence, and alleged that the death of the 
intestate was caused by his own contributory negligence. 

At the conclusion of the evidence for the plaintiff his Honor rendered 
a judgment of nonsuit, and the plaintiff excepted and appealed. 

D .  E. Henderson and D. L. W a r d  or p l a i n t i f .  
Frank ThompsorL und Moore & D u n n  for clefendanf. 

(583) ALLEN, J. The only question presented by this appeal is 
whe'ther there is any evidence fit to be submitted to the jury, and 

in considering i t  we cannot weigh the evidence for the purpose of seeing 
if it satisfies us of the ultimate fact sought to be proved, nor can we 
exercise the power, committed by law to the jury, of saying which theory 
arising upon the evidence shall be adopted. 

Our duty is performed when we determine whether there is any evi- 
dence worthy of consideration, and in its performance we are not permit- 
ted to accept a view of the evidence favorable to the defendant, as a jury 
would have the right to do, if one is presented which sustains the con- 
tention of the plaintiff, the law requiring us, on a motion to nonsuit, to 
give to the evidence the interpretation most favorable to the plaintiff. 

I f ,  so considered, the evidence does no more than "raise a possibility or 
conjecture of a fact," a judgment of nonsuit ought to be sustained (Cobb  
v. Pogalman,  23 N. C., 440; Lewis  v. Steamship  Go., 132 N.  C., 909), 
but if the "more reasonable probability" is in favor of the plaintiff's con- 
tention the question ought to be submitted to the jury. Pitxgerald v. 
R. R., 141 nT. C., 535. 

The statement of the law in this last case is pertinent. "It is very 
generally held that direct evidence of negligence is not required, but the 
same may be inferred from facts and attendant circumstances; and it is 
well established that if the facts proved establish the more reasonable 
probability that the defendant has been guilty of actionable negligence, 
the case cannot be withdrawn from the jury, though the possibility of 
,~,.cident may arise on the evidence. Thus in Shearman and Redfield on 
Negligence, see. 58, i t  is said: 'The plaintiff is not bound to prove more 
1 l ~ m  enough to raise a fair presumption of negligence on the part of the 
~tcfendant and of resulting injury to himself. Having done this,'he is 
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entitled to recover unless the defendant produces evidence to rebut the 
presumption. I t  has sometimes been held not sufficient for the plaintiff 
to establish a probability of the defendant's default; but this is 
going too far. I f  the facts proved render i t  probable that the (584) 
defendant violated its duty, i t  is for the jury to decide whether i t  
did so or not. To hold otherwise would be to deny the value of circum- 
stantial evidence. As already stated, the plaintiff is not required to prove 
his case beyond a reasonable doubt, though the facts shown must be more 
consistent with the negligence of th'e defendant than the absence of it. 
I t  has never been suggested that evidence of negligence should be direct 
and positive. I n  the nature of the case, the plaintiff must labor under 
difficulties in proving the fact of negligence, and as that fact is always 
a relative one, i t  is susceptible of proof by evidence of circumstances 
bearing more or less directly on the fact of negligence; a kind of evi- 
dence which might not be so satisfactory in other classes of cases open to 
clear proof. This is on the general principle of the law of evidence 
which holds that to be sufficient and satisfactory evidence which satis- 
fies an unprejudiced mind.' " 

The allegation of negligence in the complaint is that the deceased was 
down on the track in an apparently helpless condition, and that the 
engineer of the defendant could have discovered him in time to stop the 
train before reaching him, by the exercise of ordinary care. 

The burden was on the plaintiff to prove the truth of this allegation 
and'to establish in the minds of the jury: (1) that the deceased was 
down on the track in an apparently helpless condition; (2) that the 
engineer could have discovered him in  time to stop the train before 
reaching him, by the exercise of ordinary care; ( 3 )  that he failed to 
exercise such care, and as a direct result the deceased was killed. Clegg 
v. R. R., 132 N. C., 294. 

Applying these principles, we are of opinion that there was error in 
entering the judgment of nonsuit, and we forbear from discussing the 
evidence at  length, for fear we may present arguments in behalf of the 
plaintiff, without giving those favorable to the defendant. 

I t  was in evidence that about two hours before the deceased was 
killed, he was asleep in  a path near the cross-ties; that he was awakened 
and went to Sabiston's store near-by; that he remained at  the 
store a short time, and went back to the railroad at  Sabiston's (585) 
crossing; that he was walking and went up the railroad in the 
direction his body was afterwards found; that he was drunk and 
staggering, one witness saying "both sides of the road was his"; that 
about two hours after leaving Sabiston's crossing, his body was found 
near a trestle of the defendant, across Cary's branch, which was about 
two miles from the crossing; that the head was severed from the body 
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and was on one side of the track, and the body, according to one witness, 
on the other side, and according to another, between the rails, and an 
arni under the trestle; that the body was mangled, or, as one witness 
expressed it, '(badly chewed up," '(badly mashed up"; that there was evi- 
dence of blood on the rail, a witness testifying: 

Q. Did you see any blood, and where did you see it ? A. That was on 
the north side of the trestle, and a bundle on this side-a bundle of 
overalls. 

Q. What did you see on the roadbed? L4. I didn't see anything un- 
usual except where the man was cut to pieces on the trestle. 

Q. Where was that? A. On the northeast side of the trestle. 
Q. Right on the side of i t? A. You may say the first tie-right on 

the roadbed between the first and second tie. 
Q. With reference to the T iron, where was i t ?  A. I t  must hare 

been right over the T iron on the east side. 
Q. How far did you see the evidence on the track from where you 

first observed the condition? A. Over there south, i t  was about half a 
dozen or eight ties as far as it was. He  was cut right alongside of the 
trestle after we crossed. 

Q. Where was the head? A. When I first observed the head it was 
down in the ditch. 

Q. How far  was that from the other edge of the trestle? A. The head 
was north side of the trestle, eight or ten cross-ties from the trestle? 

Q. Where was the body? A. Right on the other side, just clear of 
the T iron. 

Q. With reference to the railroad track? A. Right side of 
(586) the track, just clear of the track on the edge of the cross-ties, on 

this end. 
Q. (The Court :) Was any part of the body between the rails or out- 

side of the rails? A. To the best of my recollection, the head was on 
one side of the railroad in the ditch and the body was on the other side 
of the track, and the arm was down under the trestle. I believe the 
other arm was badly mangled; that the deceased was killed by a 
passenger train, which stopped a short distance beyond the body; that 
no whistle was sounded; that it was a clear day; that an object down 
on the track, about the place the defendant was killed, the size of a man 
could be seen from the direction the train was running 1,065 yards, and 
that it was a man, if one was on the track, a distance of 265 yards. 

There is other evidence tending to establish the contention of the de- 
fendant. 

His Honor properly excluded the statement of the engineer, made 
before the coroner, that he saw a man lying on his left side with his hat 
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on his head, so he could not tell whether he was white or black. Souther- 
land v. R. R., 106 N. C., 100. 

We are of opinion the plaintiff is entitled to have the evidence con- 
sidered by a jury. 

Reversed. 

Cited: Holder v. R. R., 160 N. C., 8 ;  Smith v. R. R., 162 N. C., 36; 
Lloyd v. R. R., ib., 496; Harrison v. R. R., 168 N .  C., 384; Barnes v. 
R. R., ib., 514; McRainey v. R. R., ib., 571; Hill v. R. R., 169 N.  C ,  
741,743 ; Harrison v. R. R., 171 N. C., 752. 

PINK CAMPBELL v. RALEIGH AND CHARLESTON RAILROAD COMPANY. 

(Filed 23 October, 1912.) 

Railroads-Construction-Embamkments-Damages-Litation of Actions- 
Interpretation of Statutes. 

An action against a railroad company for damages caused to plaintiff's 
lands by an embankment built by the defendant's grantor, a railroad com- 
pany, which at the time of its erection produced the same physical condi- 
tions, necessarily causing the same or substantial injury and interference 
on plaintiff's lands that have existed since, is barred by the statute of limi- 
tations after five years. Revisal, sec. 394, subsec. 2. 

APPEAL by plaintiff from Peebles, J., at April Term, 1912, (587) 
of ROBESON. 

Civil action to recover damages to plaintiff's land, caused by the build- 
ing of a railroad embankment. 

Defendant duly pleaded three and five years statxte of limitations. 
At the close of.the testimony, on adverse intimation from the court, the 
plaintiff submitted to a nonsuit and appealed. 

McNeill & McNeiZl and Rritt & Britt for plaintiff. 
McLeam, Varser & McLean and Mclntyre, Lawrence & Proctor for 

defendant. 

HOKE, J. OW statute, Revisal, see. 394, subsec. 2, provides as fol- 
lows: "No suit, action, or proceeding shall be brought or maintained 
against any railroad company by any person for damages caused by the 
construction of said road or the repairs thereto, unless such suit, action, 
or proceeding shall be commenced within five years after the cause of 
action accrues; and the jury shall assess the entire amount of damages 
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which the party aggrieved is entitled to recover by reason of the trespass 
on his property." The summons in this action was first issued oh 17 
September, 1908, and, on a perusal of the entire testimony, that of plain- 
tiff and others, it clearly appears that the embankment complained of 
was constructed by the Carolina Northern Railroad Company in 1901, 
and has been since maintained; that the rights and interest of said com- 
pany have been duly conveyed to the present defendant, the Raleigh and 
Charleston Railroad Company. I t  further appears that the enbank- 
ment, at the time of its erection, produced the same physical conditions, 
necessarily causing the same or substantial injury and interference on 
plaintiff's land that have existed since. Upon the admitted facts, there- 
fore, and in any aspect of the.matter, the plaintiff's cause of action is 
barred by the statute of limitations above quoted. Piclcett v. R. R., 153 
N. C., 150; Xtack v. R. R., 139 N. C., 366; Ridley v. R. R., 124 N. C., 
34. This being true, and the statute having been properly pleaded i t  
would serve no good purpose to consider and pass upon the other ques- 

tions presented in the record, and the judgment of nonsuit will 
(588) will be affirmed. Oldham v .  Rieger, 145 N. C., 258; Cherry v. 

Canal Co., 140 N.  C., 422. 
Affirnied. 

Cited: Buval  v. R. R., 161 N. C., 450; Clark v. R. R., 168 N. C., 
417; Perry v. R. R., 171 N. C., 4. 

JANE CULBERTH v. M. M. HALL AND J. E. WILSON. 

(Filed 1 6  October, 1912.) 

1. Deeds anal Conveyances-Fraud-Xortgages-Evidence-Nonsuit. 
In  an action to convert a deed into a mortgage on the ground of fraud 

in its procurement, there was evidence tending to show that  the plain- 
tiff was an illiterate colored woman, working for the defendant as a 
"washerwoman"; that she had purchased the land in question with the 
understanding that the defendant would lend her the balance of the pur- 
chase price, to be secured by a mortgage thereon, and that  the deed was 
written by a notary public, the defendant's son, who also probated it, and 
was signed by the plaintiff upon being misled to believe that i t  was the 
mortgage agreed upon; that the plaintiff remained in possession for 
twelve months without any demand for rent, and listed the land for taxes 
and claimed i t  as her own: Held, a motion for a nonsuit was properly de- 
nied. 
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2. Deeds and Conveyances-Evidence Dehors-Fraud-Burden of Pro.of. 
I n  a n  action to convert a deed into a mortgage on the ground of fraud 

in its procurement: Held, in  this case, the plaintiff's possession without 
demand upon her for rent, and the gross inadequacy of the price, were , 
inconsistent with the defendant's claim of absolute ownership, and is evi- 
dence dehors the deed; if such evidence was required. 

3. Pleadings-Lis Pendens-Notice. 
A complaint containing the names of the parties, the object of the action 

to set aside a deed to lands for fraud in its procurement, given when a 
mortgage to secure the balance of the purchase price of the lands should 
have been executed, and a description of the lands, is a lis pendens, and 
is notice to a subsequent purchaser without the necessity of filing a 
separate and formal notice. 

4. Justices of the Peace-Title to Lands-Jurisdiction-JudgmentSuperior 
Court-Estoppel. 

A judgment of a justice of the peace in  a summary action of ejectment 
wherein the title to the lands is controverted by the answer does not estop 
the plaintiff, in  his action theretofore brought in  the Superior Court, t a  
convert the deed to the lands in  question into a mortgage on the ground 
of fraud. The proceedings before the justice are void upon their face, 
in  view of the title therein set up by the defendant, and in the absence of 
any adjudication of tenancy by the justice; and the judgment of the 
Superior Court, having assumed jurisdiction over the whole subject- 
matter, is final. 

6. Landlord and Tenant-Mortgagor i n  Possession-Demand-Ejectment- 
Justice's Court-Jurisdiction. 

The landlord and tenant act does not apply to a mortgagor who is al. 
lowed to remain i n  possession, and on demand, after default, refuses to 
surrender possession; and its provisions cannot be extended by any con- 
trivance so as  to give to the mortgagee the benefit of summary proceedings 
in  ejectment, i n  a court of a justice of the peace. 

6. Deeds and Conveyances-Fraud-Mortgages-Liens-Rents and Profits- 
Measure of Damages. 

The plaintiff being successful in her action to convert a deed into a 
mortgage to secure a loan for the purchase of land, wherein the right of 
redemption is found to exist, is entitled to recover the entire estate in  t h e  
property, subject to the amount of the lien and interest, upon which 
amount the rents and profits for the period of her wrongful "ouster" 
a r e  to be credited. 

APPEAI. b y  defendant  f r o m  Carter, J., a t  July Term,'  1912, (589) 
of SAMPSON. 

These issues were submitted : 
1. W a s  J a n e  Culbreth induced t o  sign t h e  deed t o  M. M. Hal l ,  instead 

of a mortgage, b y  t h e  f r a u d  of defendant  M. M. Hal l ,  a s  alleged i n  the 
complaint  ? Answer : Yes. 
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2. What amount did defendant Hall  pay Melvin at  the time the deed 
was executed by Melvin to the plaintiff, Jane Culbreth? Answer: $319. 

3. Did the defendant Wilson have legal notice of plaintiff's cause of 
action, by her complaint on file as a Zis pendens, prior to the registration 
of his said deed for said lands? Answer : Yes. 

4. Is  plaintiff estopped by the proceedings and judgnient of 
(590) R. H .  Hubbard, J. P.? Answer: No. 

5. What damages has plaintiff sustained by reason of the 
defendant Hall  failing to permit the plaintiff to redeem said land and 
wrongfully conveying same to his codefendant, Wilson? Answer : 
$361.17. 

From the judgment rendered the defendants appealed. 

George E. Bu t l e r  for plaintif f .  
Pa i son  & W r i g h t  for defelzdanis. 

BROWN, J. This action is brought to convert a deed into a mortgage, 
upon the ground of fraud, the plaintiff averring that she was induced 
by the fraud of the draftsman to sign the instrument, thinking it vas  a 
mortgage, instead of an absolute deed. 

We have examined the eighteen assignments of error, and find nothing 
in the record that justifies us in directing another trial. 

1. I t  is contended that his Honor should have sustained the motion 
to nonsuit. 

The plaintiff's evidence tends to prove that she purchased a dwelling- 
house and lot from one Xelvin and owed him a balance of $319 on i t ;  
that the property was worth about $700; that she applied to defendant 
Hall  for a loan of $319; that after some "chaffering," defendant agreed 
to lend plaintiff $319 on two years credit at interest, and that Hall  
paid said sum to Melvin for her, and Melvin executed a deed to plain- 
tiff. 

The deed from plaintiff to Hall  was written by his son, James Hall, 
a notary public,~vho also probated it. The plaintiff testifies positively 
that the transaction was a loan and not a sale, and that the notary 
fraudulently substituted an absolute deed for a mortgage. 'There is 
abundant evidence to support the plaintiff's own testimony. 

I t  is in evidence that she is an illiterate, ignorant colored woman of 
excellent character, and the "washerwoman" for Hall's family; that she 
had purchased the property from Xelvin and made payments on it; that 
the exact sufi she obtained from Hall  was the sum she owed Melvin; 
that Hall  agreed to lend it to her for two years; that plaintiff remained 
in possession for twelve months, without any denland for rent; that 
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she listed the property for taxes, and claimed it as her own. The (591) 
motion to nonsuit was properly denied. 

2. I t  is contended his Honor erred in not charging the jury that there 
must be evidence "dehors the deed" before i t  can be set aside. His  Honor 

1 charged the jury that the plaintiff must sustain her allegations not only 
by the greater weight of evidence, but by evidence clear, strong, cogent, 
and convincing. 

The theory upon which this case was tried was that the defendant 
Hall  fraudulently and falsely substituted an absolute deed for a mort- 
gage, and took advantage of plaintiff's ignorance. 

The gravamen of the action is a pure fraud and not mutual mistake. 
I n  view of this, i t  may be open to doubt as to whether his Honor did not 
err on the side of the defendants as to the quantum of proof. 

I n  Harding v.  Long, 103 N.  C., 1, the subject is elaborately discussed 
by Justice Avery, and i t  is held that where it is sought to have a deed 
declared void because its execution was obtained by false and fraudulent 
representations of the grantee, the degree of proof, as stated by his 
Honor in the case at  bar, is not required. 

We think his Honor's charge under the facts of this case is not justly 
open to exception by the defendants. Cohb v. Edwards, 117 N. C. ,  
245; Avery v.  Stewart, 136 N. C., 426; E l y  v.  Early, 94 N. C., 1 ;  Wil-  
son v. Land Go., 77 N.  e., 447. 

Besides, there are facts in evidence dehors the deed, and inconsistent 
with the claim of absolute ownership upon the part of Hall, such as 
gross inadequacy of price, possession retained by plaintiff and no de- 
mand for rent. Kelly v. Bryan, 41 N.  C., 287. 

3. I t  is contended that his Honor erred in  holding that the defendant 
Wilson had legal notice of the plaintiff's equity. His  Honor correctly 
directed the jury upon the record evidence to answer the third issue 
"Yes." The summons was issued and a duly verified complaint filed on 
13 January, 1911. The deed from Hall to Wilson was not probated or 
registered, nor is there any proof of its delivery until 16 January, 1911. 

The complaint has all the requisites of a lis pendens, and con- 
tains the namels of the parties, the object of the' action, and a (592) 
description of the land to be affected. I t  was, therefore, unneces- 
sary to file a separate and formal notice. Arrington v.  Arrington, 114 
N. C., 151; Coklingwood v.  Brown, 106 N.  C., 362. 

4. I t  is contended further that a summary proceeding in ejectment 
before a justice of the peace operates as an estoppel and precludes the 
plaintiff from prosecuting this action. The record shows that the pro- 
ceeding aforesaid was commenced on 20 February, 1911, and this action 
was commenced and the complaint filed on 13 January, 1911. 
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I n  the summary proceeding-the defendant, Jane Culbreth, pleaded that 
the justice of the peace had no jurisdiction, for that the title to real 
estate is brought into controversy, and she set out in her answer the 
pendency of this suit in the Superior Court of Sampson County, aver- 
ring all of the several facts which are alleged in her complaint in this 
action. 

There is no evidence that she ever attorned to Hall  and no claim by 
Wilson that sh* ever attorned to him. On the contrary, she stoutly 
denied any tenancy, but averred that she went into possessesion as a 
purchaser from Melvin and has never surrendered that possession to 
any one. 

I t  is to be observed that the justice of the peace did not find it a fact 
that Jane was a tenant of either Hall  or Wilson, but, without any such 
adjudication, simply ordered that she be removed from the premises. 

I t  is contended by the counsel for the plaintiff that this summary 
proceeding was a part of the fraudulent scheme to "oust" the plaintiff 
from her property, and there is color for such allegation; but in our view 
the whole proceeding was void on its face, in view of the plea of title set 
up by the defendant in the said proceeding, and in the absence of any 
adjudication of tenancy by the justice of the peace. I t  appears from 
that record that the justice did not pass on that question, but simply 
directed the removal of Jane from her property. 

The Superior Court had prior to this assumed jurisdiction over the 
whole subject-matter, as well as over the persons interested, and its judg- 
ment is necessarily final. 

I n  speaking of estoppel arising from the relation of land- 
(593) lord and tenant, X r .  Justice H o k e  says: "It  is incident to the 

tenure and the enjoyment of the right, after the relationship has 
ended and the enjoyment has ceased in the one case, or the possession 
has been surrendered in the other, the question is then at large, and it is 
open to the tenant to show the truth of the matter." Tise v. Harvey Co., 
144 N. C., 514. 

I t  is settled that the landlord and tenant act does not apply to a 
mortgagor who is allowed to remain in possession, and, on demand after 

. default, refuses to surrender possession; and the provisions of that act 
cannot be extended by any contrivance so as to give to the mortgagee 
the benefit of having summary proceedings. Greer v. Wilbur, 72 N. C., 
593; McCombs v. Wallace, 6 6  N. C., 481. 

5. There are some exceptions relating to the fifth issue in respect to 
the measure of damage which i t  is not necessary to consider. We think 
his Honor applied the proper rule of damage in the event that the 
plaintiff had lost her equity of redemption by the fraudulent conduct of 
Hall;  but that is not the case, for she has recovered her entire estate in 
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the property as against both of these defendants, subject to the lien of 
$319 and interest. Therefore, she is not entitled to recover the value 
of her equity of redemption as assessed under the fifth issue; but she is 
entitled to recover of these defendants the rents of the property from 
the date when she was "ousted" up to the time when it shall be restored 
to her, together with such other actual damages as she may have sus- 
tained by reason of her wrongful "ouster," which sum will be credited 
upon the $319. 

At  the next term of the Superior Court the presiding judge will sub- 
mit an  issue in order that such damages and rents may be ascertained. 

The judgment of the Superior Court is modified and affirmed. The 
costs will be taxed against defendants. 

N o  error. . 

Cited: Torrey v. McFadyen; 165 N. C., 241; Lamb v. Perry, 169 
N. C., 444; Glenn v. lenn, ib., '731; Johnson v. Johmon, 1'72 N.  C., 531. 

W. W. GRAVES v. THOMA'S HOWARD, EXECUTOR, ET AL. 
(594) 

(Filed 9 October, 1912.) 

I. Husband and Wife-Wife's Separate Property-Limitation of dctions- 
Mortgages-Foreclosure-Wife's Disability-Interpretation of Statutes. 

A married woman holds her separate real and personal property free 
from any debts, obligations, or engagements of her husband, according 
to the provisions of our Constitution and the Revisal, sec. 2093; and since 
chapter 78, Laws of 1899, removes the disability of marriage, and Re- 
visal, sec. 408, allows a wife to maintain an acti2n without the joinder 
of her husband when it concerns her separate property, and against her 
husband, when it is between the husband and wife, and there being no 
exception in favor of the wife when she holds a claim against him, the 
statute of limitation will run against a note thus held by her. 

2. Husband and Wife--Limitation of Actions-Once Commenced. 
When the statute of limitation has begun to run on a note, and after- 

wards the wife of the debtor becomes the owner, the fact that the 
husband has become the debtor to his wife thereon will not repel the bar, 
and the time of her ownership will be counted. 

3. Nortgages-Power of Sale-Limitation of Actions-Obligations of Cou- 
tract-Statutes-Remedy-Reasonable Time-Constitutional Law. 

Revisal, sec. 1044, declaring the power of sale contained in a mortgage 
shall be inoperative when the note it secured is barred by the statute of 
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limitations, is applicable to those contracts which existed at the time 
of its becoming operative; but, as to those, it only affected an existing 
remedy, which does not impair the obligations of the contract, when a 
reasonable time has elapsed thereafter within which the action could 
have been instituted. 

APPEAL by defendant from Perguson, J., at November Term, 1911, 
of WILSPN. 

This is a controversy between W. W. Graves, the purchaser under a 
second niortgage executed by J. B. Stickney, and the owner of the first 
mortgage, heard upon the following agreed facts : 

1. That on 4 January, 1900, J. B. Stickney and his wife, Martha H. 
Stickney, executed and delivered unto Mrs. M. P. Morgan of the State 

of Alabama, and the sister of J. B. Stickney, a mortgage deed 
(596) upon certain lands lying and being in  the town of Wilson, Coullty 

of Wilson, North Carolina, containing two acres, and being the 
residence of the said J. B. Stickney and his wife, Martha H. Stick- 
ney, the said J. B. Stickney being the owner in fee thereof, which 
mortgage is duly recorded in Book No. 54 at page 579, in the office of 
the Register of Deeds of Wilson County, for the purpose of securing a 
note given by the said J. B. Stickney to the said M. P. Morgan for the 
sum of $1,000, due and payable on 4 January, 1901. 

2. That on 17 January, 1903, for the purpose of securing the note 
given by the said J. B. Stickney to J. Alvin Clark, for $1,000, due one 
year after date, the said J. B. Stickney and wife, Martha H. Stickney, 
executed unto the said J. Alvin Clark a mortgage upon the same prop- 
erty described in the mortgage of J. B. Stickney and wife to 11. P. 
Morgan, above referred to, which said mortgage was duly recorded in 
Book No. 66, at page 207, in the office of the Register of Deeds of Wilson 
County. 

3. That thereafter, before 6 May, 1907, the said Mrs. M. P. Morgan 
died domiciled in the State of Alabama, having first made and pub- 
lished her last will and testament, which said last will and testament 
was duly admitted to probate in a court of competent jurisdiction, and 
the executor therein named duly and properly qualified under the laws 
of the State of Alabama. 

4. That by the terms of her last mill and testament the said 11. P. 
Morgan bequeathed the said note to Nartha H. Stickney, and the said 
note was thereafter duly and properly transferred and assigned to the 
said Martha H. Stickney by her executor. 

5. That thereafter, to wit, on about 1 November, 1908, the said 
Xartha H. Stickney died domiciled in the county of Wilson, State of 
North Carolina, having first made her last will and testament, in which 
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said last mi11 and testament she named Thomas Howard as executor, 
and the said last will and testament Tvas duly admitted to probate in the 
Superior Court of Wilson County. 

6. That by the terms of said last will and testament all the property 
of said Martha H. Stickney was given to Thomas Howard, as trustee, 
to be held by hini upon certain uses and trusts fully set forth 
in the said last will and testament. (596) 

7. Thereafter, on the . .  . . . .September, 1911, the saiid J. B. 
Stickney died doniiciled in the county of Wilson, intestate, and no ad- 
mistration has been taken out upon his 'estate, he having left no prop- 
erty other than the real estate described and conveyed in the mortgage 
above referred to, and which had been allotted to him in  appropriate 
proceedings as a homestead. At the death of the said J. B. Stickney he 
owed rarious mortgage indebtedness, and there were various judgments 
docketed against him, the aggregate of which aniounts to more than the 
value of his said homestead. 

8. That nothing whatever was paid by the said J. B. Stickney, or by 
nny one for him, on account of the note, which he gave to the said 
31. P. Norgan, and which was due on 1 January, 1901, and which was 
secured in the mortgage given by him and his wife, Martha H. Stickney, 
to the said M. P. Morgan, being the mortgage hereinbefore referred to. 

9. That on 31 October, 1911, J. Alvin Clark, pursuant to the power of 
sale contained in the mortgage above referred to, sold the property con- 
veyed therein at public auction to W. W. Graves, for the sum of $7,700. 

10. That the said Thomas Howard, executor of Martha H. Stickney, 
has threatened to cause the said real estate to be sold pursuant to the 
power of sale contained in the mortgage given by J. B. Stickney and 
wife to 31. P. Xorgan, and to take all necessary steps to have the said 
power of sale executed. 

11. That said W. W. Grares contends that the purchaser under such 
a sale would acquire no title as against him; his contention being that, 
under the statute, more than ten years have elapsed since the note, se- 
cured in the mortgage, fell due, and no payments having been made 
thereon, neither the mortgagee nor her executors or administrators can 
execute such power. 

12. The said W. W. Graves has agreed to and with the said Thomas 
Howard, trustee and executor aforesaid, that if the court shall be of 
the opinion that the power of sale contained in the mortgage aforesaid 
can be executed, that he will pay off and discharge the indebtedness 
secured therein, claiming that he has a right, as such purchaser, 
to discharge any and all valid and existing liens. (597) 

Wherefore i t  is agreed that if upon the foregoing facts the 
court shall be of the opinion that the authority to execute such power 
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of sale is inoperative and barred by the statute, the said Thomas How- 
ard, executor aforesaid, will not demand and cause the same to be exe- 
cuted; but if the court shaill be of the opinion that the authority to 
execuie such power is not inoperative and barred, the said W TI*. 
Graves will pay off and discharge the indebtedness secured in the said 
mortgage, without a sale being had. 

The only legal question raised on these facts is whether the right of 
action and the right to foreclose under the first mortgage are barred by 
the statute of limitations, and i t  is admitted that the right of action on 
the note is barred if the time from 6 May, 1907, to 1 Norember, 1908, 
during which time the note and mortgage were the property of the wife 
of J. B. Stickney is counted. I t  is also admitted that the right to sell 
under the power of sale is barred if the act of 1905 is applicable and is 
constitutional, and applied to the facts of this case. 

His  Honor held that the claim of the defendant under the first mort- 
gage and the right to sell were barred, and he excepted and appealed. 

C o n n o r  & C o n n o r  f o r  plaintiff. 
Pou & Pinch a n d  Thoma8 W.  Xhelton, for de fendan t .  

ALLEN, J. The learned counsel for the defendant referred us to the 
decisions of the highest courts of Indiana, New Jersey, Louisiana, Wis- 
consin, and Pennsylvania, holding that the statute of limitations does 
not run in  favor of the husband against a claim oyned by his wife, to 
which we have given careful and respectful consideration. 

The cases from these courts rest upon the principle of the common 
law, that the wife cannot maintain an action against her husband, be- 
cause of the unity of the person, or upon the ground that the removal of 
the  common-law disability by statute generally does not confer upon the 
wife the right to sue the husband, in the absence of express legislative 

declaration to that effect, and as she cannot sue, the period of 
(598) coverture is not counted against her. 

I f ,  therefore, the disability of marriage has been removed 
and, in  addition, the right to sue the husband has been conferred on 
the wife by statute in this State, i t  follows that the authorities relied 
on are not applicable, and the conclusion would seem to be inevitable, 
in the absence of an exception in the statute of limitations, that the 
period of coverture would be counted against the wife. 

Under our Constitution and the Revisal, see. 2093, the real and per- 
sonal property of any female in this State, acquired before marriage, or 
to which, after marriage, she may become in any manner entitled, is 
her sole and separate estate and property, freed from any debts, obliga- 
tions, or engagements of her husband, and by chapter 78, Laws 1899, 
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the disability of marriage was removed (Bond v. Bevedy, 152 N. C., 
63), and since then the staute of limitations runs against wife during 
coverture. 

The Revisal, sec. 408, further provides that the wife may maintain 
an action without the joinder of her husband: '(1) When the action 
concerns her separate property. (2) When the action is between her- 
self and her husband; and his court has construed this section to con- 
fe r  upon the wife the right to maintain an action against her husbaind. 
Xhuler v. Millsaps, 71 N. C., 297; McCormac v. Wiggins, 84 N. C., 
279; Mannin,g v. Manning, 79 N. C., 293; Robinson, v. Robinson, 183 
Ni. C., 137; Perkins v. Brinkley, 133 N. C., 158. 

The statutes of limitation contain no exception in  favor of the wife 
when she holds a claim against her husband. 

I t  thelrefore appearing that the common-law disability has been re- 
moved, that the wife may sue her husband, and that there! is no excep- 
tion in  the statute of limitations, we are of opinion that the time 
from 6 May, 1907, to 1 November, 1908, 'must be counted against 
the defendant, and that the right of action is barred upon the note se- 
cured by the mortgage. This conclusion has been reached by other 
courts, under statutes similar to our own. Wilson v. Wilson, 95 Am. 
Dec., 197 (36 Cal., 447) ; Estate of Deaver, 106 Am. St., 375 (126 Iowa, 
YO). 

The Court says in  the California case: "How is the wife to (599) 
avail herself of the use of the property, or place it in the cate- 
gory of her separate estate, unless she can recover it from the debtor? 
The debtor claims that the statute of limitations is running against her. 
How is she to avoid the bar, if she cannot sue, and the debtor will not 
pay without suit? There is no provision to prevent the statute running 
in  such case. . . . Section 7 of the practice act authorizes the wife 
to sue alone 'when the action concerns her separate property,' and also 
'when the action is between herself and her hubsand.' There is no 
limitation as to the kind of actions that may be maintained 'between her- 
self and her husband'; and section 395, as amended in 1865-66, author- 
izes the husband and wife to testify on their own behalf, or on the behalf 
of each other, as witnesses in actions between themselves, except in 
actions of divorce. This provision contemplates that there may be 
actions between husband and wife other than those relating to divopces. 
What are they, unless relating to rights of property? Disputes with 
respect to property may arise between them when the separate existence 
of the wife, and a separate right of property, is recognized at  law, as in 
this State, as well as other matters; and when they do arise there is as 
great necessity for a judicial determination of the questions as when 
they arise between other parties. A litigation of the kind between hus- 
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band and wife may be unseemly and abhorrent to our ideas of propriety, 
but a litigation in one form can be no more so than in another, and no 
more so than the necessity itself which gives rise to the litigation. Th? 
present policy of the law is to recognize the separate legal and chi1 
existence of the wife, and separate rights of property, and the very recog- 
nition by the laiw of such separate existence, and rights at  law as well 
as in equity, to hold and enjoy separate property, involves a necessity 
for opening the doors of the judicial tribunals to her, in order that the 
rights guaranteed to her may be protected and enforced"; and in the 
Iowa case: "No exception in behalf of married women, of actions 
against their husbands, is found in the statute of limitations. I t  pro- 
vides that 'actions may be brought within the times herein limited re- 

spectively, after their causes accrue, and not afterwards, except 
(600) when otherwise specially declared. . . . Those founded on 

written contracts . . . within ten years'; Code, sec. 3447. AS 
all exceptions not 'otherwise specially declared' are excluded, we are not 
permitted to insert any, even though we might think that, owing to the 
relation of the husband and wifc, she should be relieved from the neces- 
sity of pressing her claims against her husband in order to keep them 
alive. That was a matter for legislative consideration, and does not 
constitute a reason for refusal by the courts to give effect to a specific 
statute to the contrary. . . . The cases cited from States where 
the common law prevails-that the husband may not sue the wife-are 
not in point, and those resting on statutes somewhat similar to ours do 
not meet our approval." 

Wilkes v. Allen, 131 N. C., 280, is not in conflict with this view, as it 
mas decided before the disability of marriage was removed. 

If ,  however, the rule was otherwise, and ordinarily the statute of limi- 
tations would not run in fal-or of the husband upon a contract with his 
wife, it appears in this case that the statute had begun to run before the 
wife became the owner of the note and mortgage, and as said in Causey 
v.  Snow, 122 N. C., 329: "The statute of linlitations has begun to run 
before she receiaed it, and her coverture did not stop it." 

The appellant further contends that, although the right of action on 
the note is barred, there was no liniitation as to the power of sale prior 
to the Revisal of 1905; Menzel  2;. Hinton, 132 N. C., 660; that this 
became a part of the contract, and that the act of the Legislature, Re- 
uisal, 1044, declaring that the power of sale in a mortgage shall be in- 
operathe when the right of action to foreclose is barred, impairs the 
obligation of the contract and is unconstitutional and void. 

The statute undoubtedly purports to deal with existing contracts, 
because it says: "Whenever an action to foreclose any such mortgage or 
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deed of trust is now barred by the statute of limitations the authority to 
execute the power of sale contained therein shall be barred on 1 Jan- 
uary, 1907." 

Did the Legisature have this power? 
I t  is true that laws in  force a t  the time a contract is made 

(601) 

become a part of the contract, but this does not prevent a change in  the 
remedy. 

The rule, with its limitations, is well stated in Cooley Const. Lim., 
402 et seq., as follows: '(Citizens have no vested right in  the existing 
general laws of the State which can preclude their amendment by repeal, 
and there is no implied promise on the part of the State to protect its 
citizens against incidental injury occasioned by changes in the law. . . . 
The obligation of a contract corisists in its binding force on the party 
who makes it. This depends on the laws in existence when it is made; 
these are necessarily referred to in all contracts, and forming a part of 
them as the measure of the oligation to perform them by the one party, 
and the right acquired by the other. There can be no other standard by 
which to ascertain the extent of either than that which the'terms of the 
contract indicate, according to their settled legal meaning; when i t  be- 
comes consummated, the, law defines the duty and the right, compels 
one party to perform the thing contracted for and gives the other a right 
to enforce the performance by the remedies then in force. I f  any sub- 
sequent law affect to diminish the duty or to impair the right, i t  neces- 
sarily bears on the obligation of the contract, in  favor of one party to the 
injury of the other; hence any law which in  its operations amounts to a 
denial or obstruction of the rights accruing by a contract, though pro- 
fessing to act only on the remedy, is directly obnoxious to the prohibition 
of the Constitution. I t  is the civil obligation of contracts which (the 
Constitution) is designed to reach; that is, the obligation which is 
recognized by, and results from, the law of the State in which i t  is 
made. . . . Such being the obligation of a contract, it is  obvious 
that the rights of the parties in respect to it are liable to be affected in 
many ways by changes in the laws which i t  could not have been the 
intention of the constitutional provision to preclude. 'There are few 
laws which govern the general policy of a State, or the government of its 
citizens, in their intercourse with each other or with strangers, which 
may not in  some way or other affect the contracts which they have 
entered into or may thereafter form. For what are laws of evi- 
dence, or which concern remedies, frauds, and perjuries, laws of (602) 
registration, and those which affect landlord and tenant, sales a t  
auction, acts of limitation, and those which limit the fees of professional 
men, and the charges of tavern-keepers, and a multitude of others which 
crowd the codes of every State, but laws which may affect the validity, 
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construction, or duration, or discharge of contracts ?' But the changes in 
these laws are not regarded as necessarily affecting the obligation of con- 
tracts. Whatever belongs merely to the remedy may be altered accord- 
ing to the will of the State, provided the alteration does not impair the 
obligation of the contract; and it does not impair it, provided it leaves 
the parties a substantial remedy, according to the course of justice as i t  
existed at  the time the contract was made. I t  has accordingly been held 
that laws changing remedies for the enforcement of legal contracts, or 
abolishing one remedy where two or more existed, may be perfectly valid, 
even though the new or the remaining remedy bet less convenient than 
that which was abolished, or less prompt and speedy." 

The Supreme Court of the United States, in Terry v. Anderson, 95 
U. S., 628, sustained a statute as reasonable which gave only nine 
months and seventeen days within which to enforce a claim, and said, 
upon the question now before us:  "This Court has often decided that 
statutes o f  limitation affecting existing rights are not unconstitutional, 
if a reasonable time is given for the commencement of an action before 
the bar takes effect. Hawkins v. Barney, 5 Pet., 457; Jackson v. Lamp- 
shire, 3 Pet., 280; Solzn v. Waterson, 17 Wall., 596, 21 I. Ed., 475; 
Sturges v. Crowninshield, 4 Wheat., 122. And it is difficult to see why, 
if the Legislature may prescribe a limitation where none existed before, 
i t  may not change one which has already been established. The parties 
to a contract have no more vested interest in  a particular, limitation 
which has been fixed than they have in  an unrestricted right to sue. 
They have no more a vested interest in the time for the commencemmt of 
an  action than they have in the form of the action 60 be commenced; 

and as to the forms of actions or modes of remedy, it is well set- 
(603) tled that the Legislature may change them a t  itsudiscretion, pro- 

vided adequate means of enforcing the right remain. We hive had 
occasion to consider this subject a t  the present term, in Tennessee v. 
Sneed, not yet reported (post). I n  all such cases the question is one of 
reasonableness, and we have, therefore, only to consider whether the time 
allowed in this statute is, under all the circumstances, reasonable. Of 
that the Legislature is primarily the judge, and we cannot overrule the 
decision of that department of the Government, unless a palpable error 
has been committed. I n  judging of that, we must place ourselves in the 
position of the legislators and must measure the time of limitation in 
the midst of the circumstances which surrounded them, as nearly as 
possible; for what is reasonable in  a particular case depends upon its 
particular facts." 

This case was approved in Koshkonong v. Burton, 104 U. S., 675, 
and in Turner v. New York, 168 U. S., 94, the Court saying i n  the last 
case: "It is well settled that a statute shortening the period of limita- 
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tion is  within the constitutional power of the Legislature, provided a 
reasonable time, taking into consideration the nature of the case, is 
allowed for  bringing an  action after the passage of the statute and be- 
fore the bar  takes effect." 

The same doctrine has been announced by our Court:  "It is settled 
beyond controversy that  while the Legislature has the power to extend 
or reduce the time in  which a n  action may be brought, this is subject to  
the restriction that  when the limitation is shortened 'a reasonable time 
must be given for the commencement of a n  action before the  statute 
works a bar.' Strickland v. Draughan, 9 1  N.  C., 103, and cases there 
cited; Cooley Const. Lim., 450 (8 Ed.), and cases there cited." Nichols 
v. R. R., 120 N. C., 497. 

The right to sell under the power did not expire under the statute for  
more than five years after its enactment, which was a n  ample protec- 
tion of the rights of the parties. 

Affirmed. 

Cited: La Roque v. li'ennedy, 161 N. C., 461. 

D. F. WOOTEN, TRUSTEE, v. J. F. TAYLOR. 
(604) 

(Filed 23 October, 1912.)  

1. Deeds and Conveyances-Nortgages-Consideration-Goo Faith-Assign- 
ment for Creditors. 

The principle that a mortgage of practically all of a grantor's property 
to secure a preexisting debt should, under certain circumstances, be treated 
as an assignment, and subject to the provisions of law in reference to that 
class of conveyances, does not obtain where the transaction is bona fide, 
was intended as a mortgage, and it appears that the property greatly ex- 
ceeds in value the amount of the mortgage debt; that it was made in good 
faith, and a substantial part of the consideration, i. e., $400 of the con- 
sideration of $700, then presently moved between the parties. 

2. Same-Debtor and Creditor-Preexisting DebtUnlawful Preference-In- 
terpretation of Statutes. 

The provisions of chapter 918, sec. 2,  Laws 1909, repealing section 968 
of the Revisal, construed with amendments to sections 967, 969, 970, and 
972, thereof, relating to assignments for the benefit of creditors and pro- 
hibiting discrimination among them, extends to all cases where "property 
has been transferred or conveyed within four months next preceding the 
registration of the deed of trust or assignment, in consideration of the 
payment of a preexisting debt, where the grantee or transferee of such 
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property knew, or had reasonable grounds to believe, that the grantor or 
assignor was insolvent a t  the time of making such conveyance or trans- 
fer": Held, the four months period mentioned in the statute is to  be 
counted, as therein stated, from the time the transfer or conveyance was 
made, and not from the time of its registration, as provided in the present . 
Federal bankrupt act, and the mortgage, in this case, having antedated 
for more than four months the general assignment, and the grantee hav- 
ing no notice of the grantor's insolvency, the claim is not an u n l a ~ f u l  
preference according to the provisions of our law. 

3. Same-Consideration Present in Part-Four Nonths Period. 
An assignor for the benefit of his general creditors theretofote had 

executed a chattel mortgage which substantially conveyed all of his assets 
to the net value of $1,289.58, to secure a debt of $700 upon the considera- 
tion of $200 cash then advanced, and the mortgagee's indorsement to the 
bank, then made, of a note for $500, $300 of which was a debt for which 
the mortgagee was already an indorser for the mortgagor. The mort- 
gagee paid the notes on which he was an indorser, and in a n  action 
brought by the trustee in the deed of general assignment for the benefit of 
creditors to have the creditors prorate with the mortgagee, i t  is Held, 
that as to the cash consideration of $200 and the $200 f?r which the 
mortgagee indorsed a t  the time of making the mortgage, they being a n  
obligation presently incurred, there was no unlawful preference given by 
the transaction; and that  as  to the $300 for which the mortgagor was 
already an indorser, the mortgage or conveyance having been givenamore 
than four months before the execution of the general assignment without 
knowledge of the mortgagee of the mortgagor's insolvency, i t  did not come 
within the meaning of the statutes and was not an unlawful preference. 
Revisal, secs. 967, 968, 970, 972. 

4. Deeds and Conveyances-Assignment for Creditors-Nortgages-Unlawful 
Preference. 

A deed of general assignment for the benefit of creditors. by expressly 
making a prior mortgage of the grantor's property, wherein a n  unlawful 
preference is given, subject thereto, will not, of itself, prevent a recovery 
of the property conveyed in the mortgage by the trustee in the deed in 
trust for the g e n e ~ a l  creditors. Revisal, sec. 968. 

( 6 0 5 )  APPEAL by  plaintiff f r o m  Allen, J., a t  J u n e  Term,  1912, of 
LEKOIR. 

T h e  facts  relevant to  the question presented, embodied i n  the  judg- 
ment, a r e  as  follows : 

Fi rs t .  T h a t  on  27 J u l y ,  1910, the  said J. F. Hartsf ie ld executed a 
chat tel  mortgage on  the  property described i n  t h e  complaint,  being 
a l l  of his  property except $50 or  $75 worth of accounts, mostly insolvent. 

Second. T h a t  on  2 1  December, 1910, the  said Hartsfield made  assign- 
ment  t o  the  plaintiff, D. F. Wooten, conveying al l  of said property f o r  
t h e  benefit of h i s  creditors, subject to said mortgage mentioned i n  the  
next  preceding findings of fact.  
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Third. That the said chattel mortgage was not recorded until 22 
December, 1910, just one-half hour before the registration of the deed 
of assignment. 

Fourth. That the said J. F. Taylor, the mortgagee in said mortgage, 
did not know or have any reason to believe that the said J. F. Hartsfield 
was insolvent at  the time of the execution of the said chattel 
mortgage, but he did have reason so to believe at  the time of (606) 
the filing of the chaktel mortgage for registration on 22 Deceni- 
ber, 1910. 

Fifth. That the creditors at  whose instance this action is brought 
have filed their claims with the plaintiff assignee as such assignee and 
the Clerk of the Superior Court of Lenoir County, and have demanded 
that said assignee hold all of said property to be paid pro rata to 
creditors, including defendant's claim. 

Sixth. That the consideration of said -chattel mortgage was (1)  
$200, cash loaned said Hartsfield by said Taylor prior to the date of 
the mortgage; (2) $500, for which the defendant Taylor was and became 
liable to the First National Bank of Kinston at the time of the execution 
of said chattel mortgage, by indorsement of the note of said J. F. Harts- 
field for money loaned the said Hartsfield, of which said amount $300 
had been theretofore loaned said Hartsfield by said bank on the in- 
dorsement of said Taylor, and of which amount $200 was loaned said 
Hartsfield by said bank on the indorsement of said Taylor at  the time 
of the execution of the said chattel mortgage, the said note so indorsed 
by said Taylor a t  the time of the execution of the chattel mortgage, in- 
cluding the amount of the said note previously indorsed by him, and 
also said amounts of money loaned to said Hartsfield at  the time of the 
execution of the note executed contemporaneously with the execution of 
the said chattel mortgage. 

Seventh. That subsequent to the execution of the deed of assignment 
and prior to the institution of this action, to wit, on 2 February, 1912, 
the defendant Taylor paid to the First National Bank of Kinston the 
amount of the said indebtedness of said Hartsfield to said bank, which 
indebtedness he had duly indorsed as hereinbefore stated in the next 
preceding findings of fact, the amount so paid to said bank by said 
Taylor on said indorsement being $504. 

Eighth. That the amount due under said chattel mortgage by said 
Hartsfield to the defendant Taylor, including the money loaned him by 
the defendant and the money paid by the defendant to the First National 
Bank of Kinston on the notes of said Hartsfield, which the defendant 
had indorsed as aforesaid, is $504, with interest from 2 February 
1912, and $200 with interest from 11 March, 1911. (607 ) 
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And upon such facts the court adjudged that the defendant had a 
superior lien on the assets, to the amount secured by his mortgage, and 
that the plaintiff trustee pay same out of the funds in his hands, realized 
from sale of the assignee's property and which were subject to defend- 
ant's claim. To this judgment plaintiff excepted and appealed. 

George B. Cowper,  W. D. Pollock, and G. G. Moore for plcrintif. 
Rouse & Land f o r  defendant. 

HOKE, J. By the statutes of 1909, ch. 918, important changes were 
made in our law of assignments, Revisal, secs. 967, 968, et seq. These 
changes, appearing in Fell's Supplement, vol. 3, pp. 46-47, are as 
follows : 

967. (Repealed, and the following enacted in its stead:) "Upon the 
execution of any voluntary deed of trust or deed of assignment for the 
benefit of creditors, all debts of the maker thereof shall become due and 
payable at once, and no such deed of trust or deed of assignment shall 
contain any preferences of one creditor over another, except as herein- 
after stated." 

968. (Amended by adding at  the end of section the following:) "And 
it shall be the duty of said trustee to recover, for the benefit of the estate, 
property which may have been conveyed by the grantor or assignor in 
fraud of his creditors, or which may have been conveyed or transferred 
by the grantor or assignor for the purpose of giving a preference. A 
preference, under this section, shall be deemed to have been given when 
property has been transferred or conveyed within four months next pre- 
ceding the registration of the deed of trust or deed of assignment in con- 
sideration of the payment of a pregxisting debt, when the grantee or 
transferee of such property knew or had reasonable ground to believe 
that the grantor or assignor was insolvent at  the time of making such 

conveyance or transfer." 
(608) 969. (Amended by adding at  the end of section the following:) 

"Provided, that upon the written petition of one-fourth of the 
number of the creditors of the grantor or assignor ~vhose claims aggre- 
gate more than 50 per cent of the total indebtedness of the said grantor 
or assignor, the clerk of the Superior Court of the county in  which said 
deed of trust or deed of assignment is registered, upon a notice of not 
more than ten days to said trustee of said petition, shall remoye said 
trustee and appoint some competent person to execute the provisions of 
such deed of trust or deed of assignment." 

970. (Amended by striking out the words "such insolvent" in the 
first and second lines of said section 970, and by adding in lieu thereof 
the word "any.") 
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912. (Amended by adding to the end thereof the following:) "The 
trustee, after paying the necessary costs of the administration of the 
trust, shall pay as speedily as possible (1)  all debts which are a lien 
upon any of the trust property in his hands, to the extent of the net 
proceeds of the property upon which such debt is a lien; (2) wages due 
to workmen, clerks, traveling or city salesmen or servants which have 
been earned within three months before registration of said deed of 
trust or deed of assignment, and (3) all other debts equally ratable." 

A perusal of these amendments will disclose that, except in  the two 
cases mentioned, (1)  specific liens to the value of the property subject 
thereto; (2) wages due to workmen, clerks, etc., etc., all discrimination 
among creditors is forbidden, and that this inhibitive regulation ap- 
plies, not only to all preferences attempted and contained in  the deed 
itself, but is extended to all cases where "property has been transferred 
or conveyed within four months next preceding the registration of the 
deed of trust or assignment, in consideration of the payment of a 
preexisting debt, where the grantee or transferee of such property knew 
or had reasonable ground to believe that the grantor or assignor was 
insolvent a t  the time of making such conveyance or transfer." I n  the 
present case, defendant, holding a chattel mortgage which conveyed . 
substantially all of the assets admitted in the pleadings, to amount to 
$1,289.58, net, asks that his debt be paid in full, claiming that 
it comes directly within the first provied for by the statute, (609) 
"Debts which are ar lien on the trust property to the extent of the 
net proceeds thereof, etc." A B ~  i t  may be well to note that there is no 
allegation challenging the bona fides of defendant's claim except as 
affected by the statute, nor is the integrity of our registration laws, in 
their ordinary operation, in any way involved, as the mortgage was 
registered prior to the deed of assignment. Plaintiff contends, however, 
that defendant's indebtedness should share pro rata, (1)  because the 
mortgage itself is only an assignment, and, as such, the claim is subject 
to pro rata distribution; (2) that the same constitutes an unlawfuI 
preference within the meaning of the act, because the time by which its 
validity must be determined should date from its registration and not 
from its execution. 

On the first proposition there are several decisions in this State to 
the effect that, where an insolvent grantor executes a chattel mortgage 
to secure a preexisting debt, and same conveys practically all the prop- 
erty owned by him, i t  is proper that such an instrument, under certain 
circumstances, should be treated as an assignment and subject to the ' 

provisions of law in  reference to that class of conveyances. Odoom v. 
Clark, 146 N. C., 553; Bvown v. Nirnocks, 124 N. C., 417; BCG& v. 
Gilmer, 116 N. C., 684. To hold otherwise, said Associate Justice 
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A v e r y ,  in the last-mentioned case, "would be to nullify the act." All 
of these authorities, however, recognize that, notwithstanding this legis- 
lation, a boia fide chattel mortgage may be made, and we are clearly of 
opinion that the principle of these decisions should not prevail on the 
facts of this case, where i t  appears that the conveyance, in the form 
of a chattel mortgage, on property greatly exceeding in value the amount 
of the debt, was made in good faith, was intended by the parties as such, 
and for a substantial part of the consideration, $400 out of $700, then 
presently moving between them. 

And the second proposition must also be resolved against the plaintiff. 
On this subject, as stated, the statute, as now amended, provides that 
an unlawful preference exists when property has been transferred or 
conveyed by an insolvent assignyr, within four months next preceding 

registration of the assignment, to secure a pregxisting debt, 
(610) and when the grantee or transferee of such property knew or had 

reasonable ground to believe that the grantor was insolvent at 
the time of making such conveyance or transfer, and from this it ap- 
pears that to destroy a lien given in good faith, on the ground that the 
same constitutes an unlawful preference, the transfer or conveyance must 
be for (1) an antecedent debt; (2) the property must have been trans- 
ferred within four months next preceding registration of the assignment; 
(3) when grantee had knowledge or notice of insolvency. 

OTI the question of a preExisting debt, the court finds that the con- 
sideration of defendant's mortgage was for $200, cash then advanced, 
and an indorsement to the bank, then made, for $500, $200 of which was 
an obligation then created and $300 was a debt for which Taylor, the 
mortgagee, was already an indorser. On these facts, the chattel mortgage, 
to the amount of $400, the obligation then created, was not for a pre- 
Existing indebtedness, and, to that extent in any event, would be col- 
lectible as a valid lien under the statute. I n  re  Pavmer  S u p p l y  Co., 
170 Fed., 502; In re W o l f ,  98 Fed., 84. Remington on Bankruptcy, sec. 
1328. Inasmuch, however, as $304 of the consideration had been al- 
ready incurred to Taylor by reason of a prior indorsement (Remington 
Bankruptcy, see. 644), the question as to this $300 will depend upon the 
correct construction of the statute, as to the time from which the four 
months is to be estimated. Does the four months mentioned begin from 
the time when the instrument is executed or when the same is registered? 
The statute, as heretofore stated, provides that an unlawful  reference 
should be deemed to exist when property has been transferred or con- 
veyed within the four months; and the section closes: "and when the 
grantee knew or had notice of the insolvency at the time of malcing such 
conveyance or transfer." Thus the m a k i n g  of the transfer or con- 
veyance is the time expressly fixed by the statute, and there is notfiing 
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i n  the law that justifies the Court in adding the words suggested and 
required to sustain plaintiff's position: "That for the purposes of the 
statute, the registration of the instrument shall be considered the time 
af making." 

I t  was contended for the plaintiff that our Legislature, in en- (611) 
acting these amendments, evidently designed to make our law 
of assignments correspond with the bankruptcy act, in  this matter of 
preferences, and that the Federal Law, in  instruments of this character, 
makes the time of registration the determinative date, and that this waa 
the prevailing constkction of the Federal courts, even prior to the 
amendment of 1903 to the bankruptcy law, and by which the registra- 
tion was, in  express terms, made the correct date. Godwin v. Bank, 145 
N. C., pp. 320-330; vol. 32, Statutes at  Large, part  1, ch. 487. We 
are inclined to the opinion that prior to the amendment referred to, the 
m i g h t  of authority in  the Federal decisions was against plaintiff's posi- 
tion on this question. Remington on Bankruptcy, vol. 3, sec. 1375, p. 
604, in  which the author says: "But the true rule, before the amend- 
ment of 1903, was contrary, namely, that if the actual transfer took 
place before the four months period, it was good, notwithstanding the 
=recording or registering of the transfer occurred within the four- 
months g e r i ~ d . ) ~  

The better considered decisions before the amendment, holding the 
opposing view, rested their case chiefly on that provision in  the present 
bankruptcy act which made the period of four months date from the 
registration, in  reference to the act of bankruptcy, where i t  consisted of 
a transfer with intent to defraud or with purpose of securing a pref- 
erence. See I n  re Klingaman, 101 Fed., 691. There is no provision of 
c, similar kind as an aid to such a construction of our statute on assign- 
ments; on the contrary, its provision in  regard to prohibited prefer- 
ences more nearly resembles the bankruptcy act of 1867, ch. 8, Loveland 
on Bankruptcy, (2d Ed.), 1240, in  which the section as to these 
ences was uniformly construed to date from the actual execution or mak- 
ing of the transfer, and not from the registration. 101 Fed., supra, cit- 
ing Gibson v. Warden, 81 U. S., 244; Sawyer v. Turpin, 91 U.  S., 144. 

On the facts stated, the mortgage, securing defendant's debt, was exe- 
cuted more than fpur months before the registration of the assignment, 
and when the claimant had no knowledge or notice of the assign- 
or's insolvency, and the execution of the instrument and not the (612) 
registration being, in  our opinion, the correct period to date from, 
the claim of defendant is not an unlawful preference, within the pro- 
visions of our law, and his Honor made the correct ruling in  directing 
that the same be paid in full. We.have not been inadvertent to the 
fact that the assignment directly recognizes the validity of defendant's 
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mortgage and, i n  express terms, i s  made  subject to it ,  nor to  the authori- 
ties mhich hold t h a t  i n  such case t h e  trustee, under  t h e  assignment, i s  
bound by  the  lien of the  mortgage and  the  same must  be  considered the  
pr ior  claim. Bank v. Vass, 130 N. C., 590, a n d  other  cases. T h e  prin-  
ciple of these decisions m a y  still  prevail, i n  proper  cases (see P iano  Co. 
21. h'pruill, 150 N. C., 16S) ,  but, i n  the case of general  assignments, by 
express proris ion of t h e  statute, a s t ipulat ion of t h a t  k ind  will  not avai l  
to  prevent recovery by the trustee, where theye h a s  been a n  unlawful  
preference. 

There  i s  no error, and  the judgment directing payment  of defendaat'2 
claim i n  full i s  

Affirmed. 

JAMES PENDER, RECEIVER OF THE EDGECOMBE HARDWARE COMPANY, 
v. W. L. SPEIGHT, F. J. MURDOCK, T. W. RIDDICK, a m  F. G. DAVIS. 

(Filed 25 September, 1912.) 

1. Sales-Xerchandise in Bulk-Statutes-Constitutional Law. 
Chapter.623, Laws 1907, bein,g "An act to prohibit the sale of merchan. 

dise in bulk in fraud of creditors," is not unconstitutional or void as  an 
unwarranted limitation of the right to sell and dispose of property. 

2. Corporations-Directors-Advantages-Trusts and Trustees-Creditors- 
Shareholders. 

I t  is the duty of the directors of a corporation, as  trustees of its property 
for the benefit of its creditors and shareholders, to administer the trust 
for :he mutual benefit of the parties interested, and for them to receive 
therein a n  advantage to themselves not common to all is a plain breach 
of the trust imposed. 

3. ~brporations-~hareholders-~etirin~ Stock-Debtor and Creditor. 
An agreement made by the shareholders of a corporation, between 

themselves, to retire any if its stock before settling with the corpora- 
tion's creditors, is void a:: against the rights of the unpaid creditors. 

4. Corporations-Directors-Insolvency - Knowledge Implied - Debtor and 
Creditor - Trusts and Trustees -Advantages - Credit - Sale of Entire 
Assets. 

The law charges the directors of a corporation with actual knowledge 
of its financial condition, and holds them liable for damages sustained 
by stockholders and creditors by reason of their negligence, fraud, or de- 
ceit; and whew 3 corporation is insolvent, and the directors reti12 cer- 
tain portions of their shares of stock therein and receive therefor credits 
on obligations due by them to the corporation, and sell the entire assets 
by resolution passed, to one of them, participating therein, a t  a reduced 
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price, the transaction is void on its face, as against creditors and other 
shareholders, notwithstanding the directors were unaware of its in- 
solvency. 

APPEAL by defendant from Carter, J., a t  June Term, 1912, of (613) 
EDCECOMBE. 

The plaintiff moved for judgment upon the admissions in  the plead- 
ings. The court gave judgment that the plaintiff recover of the dp- 
fendants Speight amd Murdock all the stock of goods, etc., described 
i n  the complaint, and further, that the plaintiff recover of the de- 
fcndant Murdock the sum of $1,000, with interest from 9 January, 
1912, and that the cause be reltained for further orders. The defendants 
appealed. 

W .  0. Noward, H. A. Gilliam, and J .  M. Norfleet for plaintiff. 
G. M. T. Fountain & 80% for. defendants. 

BROWN J. I t  appelars from the admissions in the complaint and answer 
that the Edgecombe Hardware Company was a corporation with a capi- 
tal  stock of $6,000; that the defendant Spelight was the president, Rid- 
dick the vice president, and Murdock secretary, and all were directors; 
that on 9 January, 1912, the said corporation was insolvent; that on 27 
March, 1912, the next and last meeting of the directors, the entire 
stock of goods, furniture, and fixtures and all the property of (614) 
the corporation were sold to the defendant Murdock for $4,144.70, 
purporting to be 60 per cent of their actual value5 and this was done by 
resolution of the directors, the said Murdock being present and  partici- 
pating. 

It further appears that the said directors passed a resolution on 9 
January, 1912, to retire a portion of the capital stock of this insolvent 
corporation, and in  pursuance thereof the defendant Speight surrendered 
ten shares of the capital stock, standing in  the name of Ethel Speight, 
and credited his account with $1,000, he then owing the Hardware Com- 
pany $1,161; that F. G. Davis, on said date, surrendered five shares of 
the capital stock held by him, and caused the account of F. G. Davis and 
wife, Addie, which amounted to over $600, to be credited with the sum 
of $317.63; and that on said date the defendant Murdock surrendered 
ten shares of the capital stock held by him, and receiveld therefor $1,000 
i n  cash. 

These are the salient facts admitted in the pleadings. 
We will first consider the judgment of the court for the recovery of 

the stock of goods. It is not pretended that the defendants made any 
pretense to comply with the provisions of chapter 623, Laws 1907, en- 
titled "An act to prohibit the sale of merchandise in  bulk in  fraud of 
creditors." 
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The learned counsel for the defendant argued with much earnestness 
that the said act was unconstitutional and void as an unwarranted limi- 
tation of the right to sell and dispose of property. We think this point 
has been decided adversely to him by the Supreme Court of the United 
States in Lemieux u. Young, 211 U.  S., 489, in which a statute very 
similar to ours was upheld. The States of Mississippi, Michigan, Wash- 
ington, Indiana, Nebraska have statutes similar to ours which have been 
sustained by the highest courts of these States. 

But i t  is not necessary to consider the statute in  this case. The con- 
duct of the defendants was such as to render the sale to one of the, direc- 
tors of the company absolutely void under the general principles of law. 
I n  this case the-bargainor and the bargainee were officers and directors 

of the company, and they knew that the company was heavily in 
(615) debt, and that they were disposing of its entire property, without 

reference to the interest of creditors or stockholders, at  60 per 
cent of its actual value. 

Directors of a corporation are trustees of the property of the corpora- 
tion for the benefit of the corporate creditors, as well as shareholdelrs. 
I t  is their duty to administer the trust assumed by them, not for their 
own profit, but for the mutual benefit of all parties interesteld; and when 
such directors receive an advantage to themselves not common to all, 
they are guilty of a plain breach of trust. 1 Beach Pr .  Corp., sac. 241; 
2 Story Eq. Jur., see. 1252; Drury v. Cross, 7 Wall., 299 ; Hill v. Lumber 
Co., 113 N. C., 172; Harvey's Rights of Minority Stockholders, 13;  
and Mcfver v. Hardware Co., 144 N.  C., 485. I n  the Hill case it was 
held that a confession of judgment by an insolvent corporation in  favor 
of a director who is a creditor, and upon a debt theretofore existing, 
is void as against other creditors. 

I t  is said in  behalf of these defendants that they did not know on 9 
January, 1912, that the corporation was insolvent. The sale of the 
goods was made on 27 March, 1912, when i t  is perfectly patent from 
the defendants' answer that they knew that the corporation could not 
pay its debts, and the means that they were devising for paying off the 
indebtedness of the company was to sell out its entire assets at  60 per 
cent in the dollar to one of their number. 

The answer discloses the fact that even on 9 January, 1912, these 
defendants knew that the corporation was' not in  a healthy condition, 
and that i t  was about to expire from inanition. The treatment which 
these financial doctors undertook to give to the patient soon put an end 
to it. They were evidently physicians of the old school and, as said by 
the counsel for the plaintiff, believed in  curing diseaise by purging 
and bleeding instelad of nourishment. After this drastic treatment, in- 
solvency naturally followed. 
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The defendants were evidently not educated in the modern school of 
high finance, and the crudeness of their methods would have made a 
priest of that school blush. They went a t  the thing in  a very 
direct manner, and appropriated to their own use without any (616) 
scruples the entire property of the corporation, whose interests 
they had undertaken to guard. 

But i t  is not necessary that they should admit knowledge of insolvency. 
The law charges them with actual knowledge of the financial condition 
of the corporation (Solomon v. Bates, 118 N.  C., 311)) and holds them 
liable for damages sustained by stockholders and creditors by reason of 
their negligence, fraud, or dweit. 

The delfendant Murdock appeals because his Honor gave judgment 
ngainst him for $1,000, the cash he had taken out of the treasury of the 
company in  payment for his apparehtly worthless stock. The resolution 
to retire the stock of an insolvent corporation and to take monev out of 
its treasury for that purpose was a very novel method of sustaining the 
credit of the corporation, to say the least. But  as this money found 
its way from a depleted treasury into the pockets of the directors, the 
motive for passing the resolution a t  the January meleting is very ap- 
parent. 

An insolvent corporation cannot buy in  its own stock, and if i t  be- 
, comes insolvent after such purchase, the stockholder is held liable to the 

creditor for the purchase money received by him. Heggie v. Building 
and Loan Assn., 10'7 N. C., 581. 

I t  is generally held that a corporation cannot settle with its members 
by the application of assets to the retirement of their stock until i t  has 
first discharged all of its liabilities, and any agreement looking to such 
arrangement among its shareholders is void as to creditors. I t  will be 
the duty of the receiver to proceed against the other directors and stock- 
holders who have undertaken to retire their stohk by having i t  credited 
cin their debts to the corporation. Such transaction is fraudulent and 
void on its face, and cannot be sustained. 

The judgment of the Superior Court is 8 

Affirmed. 

Cited: Whitlock v. Alexander, 160 N .  C., 468; Whitlock v. Alexan- 
der, ib , 482;  Anthony v. Jefress, 172 N.  C., 379. 
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(617 
T. J. STANCILL v. 0. L. JOYNER. 

(Filed 25 September, 1912.) 

Injnnction-Drainage Ditch-Upper Proprietor-Easement-Adverse Posses- 
sion-Ponding Water. 

Averments in the complaint and affidavits of plaintiff to enjoin the de- 
fendant, a lower proprietor, from stopping up or threatening to stop up a 
drainage ditch running through the plaintiff's lands, are  sufficient for a 
restraining order to be granted to the hearing, which tend to show that 
the plaintiff and those under whom he claims have, for thirty years, 
held and exercised the right of drainage through the ditch, specifying 
its dimensions, and has acquired and holds a right of easement therein 
over the defendant's lands; that  the defendant- is threatening and at- 
tempting to dam the ditch a t  a point immediately on or within a few feet 
of the dividing line, which will cause the water to pond back upon the 
plaintiff's land to the injury of his lands and crops. Tise v.  Whitaker, 
144 N. C., 510; Gobb v. Cleyg. 137 N. C., 153, cited and applied. 

APPEAL from order rendered by Whedbee, J., at chambers, in Green- 
ville, PITT County, 26 July, 1912, on return to a temporary restrailling 
order. The restraining order was continued to the hearing, and the de- 
fendant excepted and appealed. 

The facts are sufficiently stated in the opinion of the Court by MR..  
JUSTICE HOKE. 

W .  F. Evans for plaintiff. 
Albion Dunn for defendant. 

HOKE, J. I n  Tise v. Whitaker, 144 N.  C., 510; the Court said: "It 
is the rule with us that in actions of this character, the main purpose 
of which is to obtain 'a permanent injunction, if the evidence raises 
serious question as to the existence of facts which make for plaintiff'r 
right, and sufficient to establish it, a preliminary restraining order will 
be continued to the hearing. Hyatt v. DeHart, 140 N. C., 210; Harring- 
ton v. Ilazub, 131 N. C., 39; Whitaker v. Hill, 96 N. C., 2 ;  Marshall v. 

Commissioners, 89 N. C., 103." 

(618) The verified complaint and affidavits on part of plaintiff in 
the present case tend to show that plaintiff and defendant are 

owners of adjoining tracts of land and that plaintiff, the proprietor of 
the upper tract, and those under whom he claims, for thirty years have 
held and exercised the right of drainage over the lands of defendant 
through a certain ditch of specified dimensions, and that plaintiff has ac- 
q i r e d  and holds an easement over said lands: '(That said ditch is cut 
and constructed along the natural water flow, and is the only way 
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through and along which the lands of the plaintiff can be successfully 
drained, and that the lands of the plaintiff are now, and have been for 
more than thirty years, drained through and along said ditch; and that 
the plaintiff has been for twenty years, and is now, kejeping up and 
maintaining said ditch through his own lands, and also from where the 
ditch crosses the dividing line between the plaintiff and defendant, on 
through the lands of defendant, about 130 yards, to a point whelre said 
ditch empties into another ditch. 

"6. That the defendant is threatening and attempting to dam, close 
up, and obstruct said ditch, above referred to, a t  a point immediately on 
or  within a few feet of the dividing line between the lands of the plain- 
tiff and defendant, for the purpose of preventing and hindering the 
flow of water through said ditch. 

"7. That if the defendant is permitted to dam, fill up, or obstruct 
said ditch, as set out in  the sixth paragraph of this complaint, i t  will 
stop the flow of the water from the lands of the plaintiff, and thereby 
causing the water, which has heretofore drained off through said ditch, 
to back up and stand upon the land of the plaintiff, and will thereby 
reader said lands unfit for cultivation and will cause said lands of the 
plaintiff to become water-sobbed and soured, and will thereby greatly 
injure said lands, and the plaintiff will thereby be irreparably damaged." 
The answer and affidavits on the part of the defendant controvert many 
of the essential features of plaintiff's complaint and the affidavits telnd- 
ing to support it, and material issues are raised as to the ultimate rights 
of the parties. As the cause goes back for further investigation, we do 
not consider i t  desirable to make more extended reference to the 
facts in evidence, but are of opinion that these facts clearly bring (619) 
the controversy within the principle of the case referred to and 
others of like import, notably the well-considered case of Cobb v. Clegg, 
137 N. C., 153. The judgment continuing the restraining order to the 
hearing is therefore 

Affirmed. 

Cited: Herndon v. R. R., 161 N. C., 654; Sutton v. Sutton,  ib., 667; 
Guano Co. v. Lumbar Co., 168 N.  C., 339; Little v. Efird, 170 N.  C ,  
189; COM v. R. R., i72 N. c., 61. 
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J. L. E L K S  v. N O R T H  STATE INSURANCE COMPANY. 

(Filed 25 September, 1912.) 

1. Contracts-Agreement to Lend Money-Contemplated Writing. 
When it  appears that the parties are  negotiating to see if they can agree 

upon the terms of a contemplated contract to be put in writing, i t  i s  
necessary for the contract to be written and executed to be binding. 

2. Contracts-Consideration - Mutual Agreements -Definite Offer-dccept- 
ance. 

For the acceptance of a n  offer to become a contract between the parties 
it  is necessary that the offer be definite and certain, or capable of being 
made so, in  order that the accaptance impwe legal obligations on both 
parties for its fulfillment. 

3. Same-Ineomplete Agreement. 
When a contract is sought to be established by conversations and corre- 

spondence between the parties, the whole must be considered, and al- 
though certain parts taken alone appear to constitute a binding agree- 
ment, i t  will not be established should it  appear that there were further 
terms contemplated by the parties, essential to its completion, wherein 
they failed to agree. 

4. Same-Damages-Insurance-Offer to Lend Noney-Corporate Action. 
In  a n  action against a life insurance company for damages for failure 

to comply with its alleged contract to loan money to the plaintiff on mort- 
gage security, i t  appeared that applications for loans were to be passed 
upon by the defendant's finance committee, both as  to the security offered 
and the conditions of the company's funds to make loans when applied for. 
The legal department of the company approved the mortgage papers 
to secure the loan, and advised the applicant, through the local agent of 
the company. that the loan would be made, which the committee finally 
determined could not be done owing to the amount of the company's pre- 
mium receipts and other causes: Held, that  as  i t  required the approval of 
the finance committee, which was not given, there was no binding promise, 
expressed or implied, the acceptance of which would bind the company 
under a contract or agreement to  make the loan, and that  the transac- 
tions were lmerely incompleted negotiations. 

5. Contracts--Offer to Lend Xoney-Incomplete as to Duration-Evidence- 
Damages-Nonsuit. 

In  an action for damages for failure of the defendant to comply with 
its contract to lend money to the plainitiff, there must be evidence tending 
to show that the agreement had been made definite as to the maturity 
of the loan as well as to the amount, or a judgment of nonsuit in the de- 
fendant's favor will be granted. 

(620( APPEAL by plaintiff f r o m  Foushee, J., a t  the March  Term, 
1912, of PITT. 

T h i s  is a n  action to recorer damages f o r  breach of a n  alleged ccnb 
t r ac t  to  lend t h e  plaintiff $1,000. 
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The plaintiff offered evidence tending to prove that he held a life 
policy in the defemdant company, and that in 1910 he applied to the de- 
fendant to lend him $1,000; that he told J. F. Stokes, an agent of the 
defendant, who had authority to solicit insurance and to collect pre- 
miums, but no authority to make loans or take aplications therefor, that 
he wanted some money, and that Stakes said he could get some; that 
most of the corespondence in reference to the loans was between the said 
Stokes and the defendant; that the security named for the loan by the 
plaintiff was a mortgage on real estate; that before loans were made by 
the defendant, it was required by its by-laws that the title to the property 
ofbred as security should be passed on by its attorney and the loan ap- 

- proved by its finance committee; that prior to a written aplication for 
the money, the general managerr of the defendant said to Stokes, in refer- 
ence to the loan to the plaintiff: ('Go take his application and get up 
his papers, and if his security is all right, we will lend it to him right 
away" ; that in a few days thereafter a written aplication for the money 
and an abstract of the title to the real estate offered as security were 
forwarded to the defendant; that soon thereafter the said Stokes went 
to the home office of the defendant and had a conversation with 
the president and general counsel of the defendant, whose duty (621) 
i t  was to pass on the title, and asked him about the loan to the 
plaintiff, and he replied that he thought the loan was made; that the 
papers and everything left his office several days prior to that time and 
all had been approved, and that the loan had been approved; that the 
said Stokes told the plaintiff of his conversation with the genwal mana- 
ger and the president, but he was not directed to do so by either; that 
the plaintiff told the said Stokes that he wanted to pay some debts, to 
rebuild his mill, and to aid in cultivating his farm with the money, and 
that Stokes communicated this to the general manager; that by reason 
of his failure to get the money, he was not able to pay his debts and his 
credit was impaired; that his mill washed out and the yield of his crops 
was decreased. 

The application was not introduced in evidence, and there is nothing 
to indicate the terms of the loan or the time when it was to be payable, 
nor is there any evidence that the plaintiff was not able to borrow the 
money elsewhere on the same security. There was much correspondelnee 
tetween the parties, and soon adter it closed the plaintiff borrowed 
$1,200 on the security offered to the defendant. 

The defendant, through its general manager, wrote the said Stokes 
the following letters in regard to the loan, the contents of which were 
communicated to the plaintiff, the, parts of the letters not bearing on 
this controversy being omitted : 

507 



I N  T H E  SUPREME COUK'Y. 

KINSTON, N. C., 14 February, 1910. 
I have your favor of the 10th inst., inclosing abstracts of the Elks 

property, and write to say that I will push this through as rapidly as 
possible. Will turn it over to our finance committee to-day. If the 
security is all right-that is to say, satisfactory to them-I think we 
ought to be able to get it through tvithin a week or ten days. 

KIXSTON, X. C., 2 Xarch, 1910. 
Replying to your favor of the 1st inst., concerning the Elks loan, I beg 

to say that the investigation and examination of title and prepar- 
(622) ation of papers, etc., has been about completed, I think. The 

fact is, that I have been away from the home office so much that 
I have been unable to give i t  pelrsolial attention; and the further fact, is 
that I have to leave to-night to attend Gaston court. I will not be able 
to return until the last of this week, and during the first two days of 
next week d l  be quite busy with the directors' meeting and the stock- 
holders' meeting. Inimediately after that I will endeavor to get this 
matter closed up quickly, and think I can safely promise to do so. 

KINSTON, N. C., 24 June, 1910. 
Our executive committee has decided to grant 3Ir. Corey an extension 

to the first of December. This extension, and the extension of a much 
larger loan which was to have been repaid, has made i t  out of the ques- 
tion for us to effelct any new loans at  the present time. However, I will 
say to you that we are endeavoring to be in shape to take care of the 
Elks matter in the not far  distant future. I t  is impossible for me to 
tell you at  just what time this can be done, but I assure you that i t  shall 
be done at  the earliest possible moment. 

Regretting very much that there should ever have been any delay or 
misunderstanding about this matter, and with kindest regards and best 
wishes, I remain, 

KINSTOPT, K. C., 27 June, 1910. 
Now, as to your position with reference to the Elks matter, I beg to 

say that while the income is exceedingly slim during the summer months, 
! shall match i t  every day, and at the very first possible opportunity I: 
shall see that the Elks matter is closed up and the money sent to him. 

KIKSTON, N. C., 9 September, 1910. 
Replying to your favor of the 7th inst., in which you make inquiry 

as to ~ ~ h e t h e r  or not we will be able to handle the Elks loan by 1 October, 
I beg to advise that i t  now appears impossible for us to do this by 1 
October. Collections haae been very dull during the summer, and so has 
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business generally, while our outgo has been considerably larger than 
usual in every direction. As you say, collections are looking up 
very sharply now, but I have no idea they will be sufficient to (623) 
justify me in p-omising to handle the Elks loan by 1 October. 
I wish I could do so. You can rest assured that both the Elks and the 
May loans will be taken up at  the very first available opportunity- 
that is, so far  as I am at liberty to make a promise in the matter. 

KINSTON, N. C., 2 November, 1910. 
Replying to your favor of 2d inst., in  re loan to Mr. Elks, I am very 

sorry that I failed to write you promptly to the effect that our com- 
mittee would not take any except regular action in this matter. 

You will recall that I promised you that, in so fa r  as I could control 
the matter, the loan to Mr. Elks should be the &st one made. That is 
as far  as I can go now, excelpt to express the hope that this matter will 
not have to "hang fire" very much longer. 

KINSTON, N. C., ,3 December, 1910. 
Replying to your favor of the 30th ult., in which you inclose abstract 

of title of lands of Mr. Z. T. Evans, I beg to say that I have .submitted 
this, and the Elks and May loans also, and am directed to say to you 
that the company will be compelled to decline making these loans, be- 
cause of expenditures that have been decided upon in connection with 
the extension of the company's business, and the Intermediate Depart- 
ment particularly. 

At the conclusion of the evidence, his Honor, being of opinion that 
the plaintiff had failed to prove a contract, entered a judgment of non- 
suit, and the plaintiff excepted and appealed. 

Julius Brown a,nd S. J .  Everett for plaintiff. 
Rouse dZ Land for  defendant.^ 

ALLEN, J. This appeal presents one question for our decision, and 
that is, whetheir the evidence introduced by the plaintiff, construed most 
favorably for him, establishes a contract between him and the defendant. 

Before considering the evidence, i t  is well to have in mind some of the 
elements that enter into a valid contract, so that we may see if the plain- 
tiff has me't the requirements of the law. 

I t  is elementary that i t  is necessary that the minds of the (624) 
parties meet upon a definite proposition. "There is no contract 
unless the parties thereto assent, and they must assent to the same thing, 
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ELKS v. INSURANCE Co. 

in  the same sense. A contract requires the assent of the parties to an 
agreement, and this agreement must be obligatory, and, as we have 
seen, the obligation must, in  general, be mutual." 1 Par.  Con., 475. 

I f  the alleged contract is made by conversations and correspondence, 
the whole must be considered, and although certain parts taken alone 
appear to constitute a binding agreement, if the whole correspondence 
and negotiations show that there were other terns  contemplated by both 
parties, as essential to the proposed contract, on which they fail to agree, 
there is  no contract. Hussey v. Horne-Payne, 4 App. Cases, 312. 

The leading opinion in this case was written by Lord Cairns, and 
Lord Selborne, concurring, sums up the conclusion of the Court as 
follows: "The observation has often been made that a contract estab- 
lished by letters may somdmes bind parties who, when they wrote those 
letters, did not imagink that they were finally settling the terms of the 
agreement by which they were to be bound; and i t  appears to me that 
no such contract ought to be held established, even by letters which 
would otherwise be sufficient for the purpose, if it is clear, upon the 
facts, that there were other conditions of the intended contract, beyond 
and besides those expressed in the letters, which welre still in  a state 
of negotiation only, and without the settlement of which the parties had 
no idea of concluding any agreemelnt." 

I f  the minds of the parties meet upon a proposition, which is suffi- 
ciently definite to be enforced, the contract is complete, although i t  is in 
the contemplation of the parties that i t  shall be reduced to writing as a 
memorial or evidence of the contract; but if i t  appears that the parties 
are merely negotiating to see if they can agree upon tejrms, and that 
the writing is to be the contract, then there is no contract until the writ- 
ing is executed. Winn v. Bull, 7 Ch. a., 31; Pratt v. R. R., 21 N. Y., 
308; Steam Go. v. Swift, 41 Am. St., 553 (86 Me., 248); Ranlcin 

v. Mitchem, 141 N.  C., 280. 
(625) I n  the case from Maine, the authorities, English and Ameri- 

can, are reviewed, and the Court says: "From these expres- 
sions of courts and jurists, i t  is quite clear that, after all, the question 
is mainly one of intention. I f  the party sought to be charged intended 
to close a contract prior to the formal signing of a written draft, he 
will be bound by the contract actually made, though the signing of the 
written draft be omitted. I f ,  on the other hand, such party neither had 
nor signified such an intention to close the contract until i t  was fully ex- 
pressed in  a written instrument and attested by signatures, then he will 
not be bound until the signatures are affixed. The expression of the idea 
may be attempted in  other words; if the written draft  is viewed by the 
parties merely as a covenant memorial or record of their previous con- 
tract, its absence doe18 not affect the binding force of the contract; if, 
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however, i t  is viewed as the consummation of the negatiation, there is no 
contract until the written draft is finally signed. I n  determining which 
view is entertained in  any particular case, several circumstances may be 
helpful, as:  whether the contract is of that class which are usually 
found to be in  writing; whether i t  is of such nature as to need a formal 
writing for its full expression; whether it has few or many details; 
whether the amount involved is large or small;, whether i t  is a common 
or unusual contract; whether the negotiations themselves indicate that 
a written draft is contemplated as a final conclusion of the negotiations. 
I f  a written draft is proposed, suggested, or referred to, during the ne- 
gotiations, i t  is some evidence that the parties intended it to be the 
final closing of the contract." 

Contracts are usually made by an offer by one party and an acceptance 
by the other; and i t  is in  this way, the plaintiff contends, a contract was 
completed between him and the defendant. 

When an offer and acceptance are relied on to make a contract, 
"The offer must be one which is intended of itself to create legal re- 
lations on acceptance. I t  must not be an offer intended merely to open 
negotiations which will ultimately result in  a contract, car intended to 
call forth an offer in  legal form from the party to whom i t  is addressed." 
1 Page on Contracts, sec. 26. 

((The offer, even if intended to create legal relations, must be (626) 
so complete that upon acceptance an agreement is fornied which 
contains all the terms necessary to determine whether the contract has 
been performed or not. An offer in which the price is not fixed, and 
yet is so specified that i t  is evidence that the parties did not intend 
merely whatever should be a reasonable compensation, is not definite 
enough." 1 Page on Contracts, sec. 27. 

"The offer must not merely be complete in terms, but the terms must 
be sufficiently definite to enable the court to determine ultimately 
whether the contract has been performed or not. I f  no breach of the 
contract could be assigned which could be measured by any test. of 
damages from the contract, it has been said to be too indefinite to bp en- 
forcible, and this vice is usually due to the form of the offelr." 1 Page 
on Contracts, sec. 28. 

The same principle is declared in Tanning Co. v. Telegraph Co., 
143 N. C., 378, in  which Justice Brown, speaking for the Court, says: 
"The offer must be distinct as such, and not merely an invitation to 
enter into negotiations upon a certain basis. Wire Works v. Sorrell, 
142 Mass., 442; Beaupre v. Telegraph Co., 21 Minn., 155; 24 Am. & 
Eng. Ency., 1029, and cases cited. Again, the offer must specify the 
specific quantity to be furnished, as a mere acceptance of an indefinite 
offer will not create a binding contract. McCaw Manufacturing Co. v. 
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PeZd~r, 115 Ga., 408; 24 Am. & Eng. Ency., 1030, note 1, and cases 
cited. 'The offer must be one which is intended of itself to create legal 
relations on acceptance. I t  must not be an offer merely to open nego- 
tiations which will ultimately result in a contract.' 1 Page on Contracts, 
see. 26, and cases cited; Clark on Contracts, see. 29." 

I f  the minds of the parties have met, and the terms have been agreed 
to, it does not always follow that a contract is complete and such a one 
as can be enforced, although not illegal, as the law demands that the 
terms shall be definite and certain, or capable of being made so. Xilv~r- 
horne v. Fowle, 49 N.  C., 363; Xpragins v .  White, 108 N .  C., 453; 
Thomas C. Shooting Club, 123 TS. C., 287; Price v. Price, 133 N .  C. ,  

515. 

(627) I n  t'he first of these cases it was held that a contract to tow a 
raft of timber was void on account of indefiniteness, which pro- 

vided that the raft was "to be ready when corn was done," and in the 
last the Court says: "That an agreement may be valid, i t  is necessary 
that the parties use language sufficiently clear for it to be understood 
with reasonable certainty what they mean; and if an agreement is so 
vague that it is not possible to gather from it the intention of the parties, 
it is void, for neither the court nor the jury can make an agreement for 
the parties." 

Having determined the elements entering into a completed contract 
under conditions existing between the plaintiff and the defendant, let 
us see if the plaintiff has met the requirements of the law. 

We are of opinion he has not. 
(1) When all the evidence is considered, including the correspondence, 

i t  amounts to no more than negotiations for a contract, and the conduct 
of the plaintiff shows that he so understood it. He  claims now that the 
finance committee of the defendant approved his application, and that 
this made the contract complete; but he made no such claim when the 
contents of the letters set out in the evidence were communicated to him. 

(2 )  No promise on the part of the defendant, express or implied, 
to lend the plaintiff $1,000 is proven. The approval by the finance com- 
mittee, if made, was not such. It is merely a safeguard adopted by 
the defendant as preliminary to a loan. The attorney passes upon the 
title and the committee exanlines the security and the conditions of the 
finances, and if the reports of both are favorable, the defendant makes 
the loan. 

(3) The agreement, as contended for by the plaintiff, shows that the 
transaction was not completed, and that other terms were to be agreed to, 
or i t  is so indefinite that it cannot be enforced. 

The plaintiff says he offered to borrow $1,000 of the defendant, and 
that the defendant accepted his offer. I t  is agreed that a note and mort- ' 
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I gage were to be executed by the plaintiff to consummate the contract, 
but he tendered neither to the defendant. The reason he did not is 
obvious. H e  did not know how to write the note and mortgage, 
and no lawyer could have prepared them, because stipulations (628) 
pecessary to a complete contract had not been discussed or agreed 
to, to wit, the time the loan was to run. It is certain the plaintiff did 
not intend to borrow $1,000 payable one day after date, because he says 
he needed the money to use in payments of debts, in repairing a mill, 
and in  cultivating crops, and if not payable one day after date when was 
i t  to be due? Suppose the defendant had said: '(Prepare your note 
and mortgage, and I will lend you the money payable in two months," 
or three months, or six months; is i t  not certain that the plaintiff had 
the right'to say: ('I do not want the money on such short time, and 
have not promised to take it"; and if the plaintiff had said the note 
must become due one year or two years from data, that the defendant 
could have declined to lend on such terms, because it had not promised to 
do so? 

I f  so, terms which were necessary to complete the contract had not 
been agreed to. 

The right of action on contracts to lend money is considered in Coles 
v. Lumber Co., 150 N.  C., 188, but the discussion there is not material 
in  this case, as the Court was then dealing with the measure of damages, 
and not with the question whether a contract had been made. 

We are of opinion that no contract has been established, and that the 
judgment of nonsuit was properly entered. 

Affirmed. 

Cited: Xteel Co. v. Copeland, ante, 560; Baynes v. Harris, 160 
N. C., 309; Wilson v. Xcnrboro, 163 N.  C., 388; Wooten v. Drug Co., 
169 N. C., 68. 

M. C. BRASWELL ET ALS. v. PAMLICO INSURANCE AND BANKING 
COMPANY, H. L STATON, L. L. STATON, ET ALS. 

(Filed 25 September, 1912.), 

1. Corporations-Officers-Fraud-Debtor and Creditor-Parties. 
An action by a creditor or stockholder will lie against the officers, in- 

cluding the directors of a corporation, for losses resulting from bare fraud 
. or negligence, without his having first applied to the corporation to bring 

the action. 
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2. Corporations-Directors-Nanagement-Best Judgment-Liability. 
The directors of a corporation are  only required to exercise ordinary 

diligence, intelligence, and judgment in  the management of corporate 
business, and are not liable for losses arising from their mistakes, or 
from the mistakes of subordinate officers ther t in  made. 

3. Banks-Corporations-Voting of Shares-Officers-Control-Fraud-Evi- 
dence. 

Evidence tending to show that the defendants were officers of a certain 
bank which had rightfully acquired shares of stock in a manufacturing 
company; that the company owed the bank i n  a large sum; that the 
shares owned by ;he bank were voted by the defendant, the cashier of - 
the bank, uniformly with that owned by him and the other defendanlts, 
officers of the bank, so as to control the policy of the company over plain- 
tiff's vote as a shareholder therein, is insufficient to be submitted to the 
jury upon the question of fraudulent conduct on the part of the bank's 
officers in thus controlling the policy of the corporation, or upon their 
neglect of the interests of the bank. 

4. Same-Offer to Buy. 
In  a n  action brought against the officers of a bank for voting shares 

of stock in a manufacturing company uniformly with their own, so as  to 
control the policy of the company against the vote of the plaintiff stock- 
holder therein, there was evidence tending to show that a certain share- 
holder was endeavoring to acquire a controlling interest, and that he 
approached the cashier of the bank and asked that the bank make a pro- 
position to sell him its shares; that  he was willing to pay par, but that 
he did not so inform the cashier: Held,  not sufficient upon the question 
a s  to whether the officers of the bank acted fraudulently, solely in their 
own interest and to the prejudice of the corporation in retaining the s t w k  
held by the bank and continuing to vote it with their own shares. 

(629) AFPEAL b y  plaintiffs f r o m  Carter, J., a t  Apr i l  Term,  1912, 
of EDGECOMBE. 

Civi l  action. F r o m  the  judgment of nonsuit, plaintiffs appeal. 
T h e  facts  a r e  sufficiently stated i n  the  opinion of the Court  by XR. 

JUSTICE BROWN. 

Bunn & Spruill, Jacob Battle for plaintiffs. 
G. M .  T .  Fountain ci? Son, M.  C. Staton for defendants. 

BROWN, J. Complaint  i n  this case embodies several alleged causes 
of action, and  asks fo r  qui te  a variety of relief, and  might  strictly 

(630) be regarded a s  multifarious. A s  the  plaintiffs, however, have 
abandoned al l  their  causes of action b u t  one, i t  is not necessary 

t h a t  we should consider the  character  of the  complaint, especially as  
no such point  is  made  by  the  defendant. We merely advert to  i t  jrl 

order  t h a t  i t  m a y  not  be regarded a s  a precedent. 
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The cause of action upon which the plaintiffs now rely is founded in 
tort and is based upon the allegation that the defendants Staton, Zoeller, 
and Cobb, officers and directors of the defendant bank, were guilty of 
fraud and negligence in the conduct of the business of the bank. 

I t  is settled that an action can be brought by a creditor or stockholder 
against the officers, including directors, of a corporation, for losses re- 
sulting from their fraud or negligence, without having first applied to 
the corporation to bring such action. Soloman v. Bates, 118 N. C., 311 ; 
White v. Kiiilzcaid, 149 N. C., 415. 

I n  furtherance of this allegation the plaintiffs offer to submit these 
issues : 

1. Did the defendant corporation, under the control of the individual 
defendants, purchase, or continue to hold, the one hundred and seventy- 
five shares of Tarboro Cotton Factory stock for their own personal ends 
and to the prejudice of the corporation? 

2. I f  so, what damage has the corporation sustained? 
We are of opinion, upon a review of the evidence, that his Honor 

properly sustained the motion to nonsuit. It appears that the defendants 
were stockholders in the Tarboro Cotton Factory, owning one hundred 
and fifty shares together, and that the defendant bank owned one hun- 
dred and seventy-five shares, which had been hypothecated by one Nash 
as collateral security for a debt of $12,000, upon which he had made 
default ' in payment. 

I t  also appears that the bank had acquired this stock in consideration 
of said debt, and that a t  the stockholders' meeting of the cotton factory 
this stock was generally voted by Mr. Cobb as cashier of the bank, who 
voted uniformly with the St,atons, and they could not control the policy 
of the factory without voting the shares of the bank. I t  appears 
fmthermore that the Tarboro Cotton Factory owed the bank (631) 
$35,000. 

I t  is contended that the defendants refused to sell these shares to H. C. 
Bridgers because they desired to retain them in order to protect their 
individual interests in the cotton factory, and that in  so doing they were 
guilty of a fraud. We are unable to see anything in  the evidence to 
support such contention. Bridgers was endeavoring to gek sole control 
of the cotton factory. H e  testifies that he approached Cobb with a 
view to buying the bank's shares, and asked him to name a figure at  
which they would sell their holdings, and that Cobb replied that he 
would not name a figure unless Bridgers would agree to take the hold- 
ings of all the Statons in  addition. 

Bridgers does not say that he made Cobb any offer, but only asked 
him to name a figure. H e  states, however, that he was willing to pay 
par for the stock a t  that time. There is no evidence that Bridges ever 
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made a definite proposition to the board of directors to purchase the 
stock, and there is nothing to warrant the assumption that the directors 
were actuated by any sinister purpose. 

Inasmuch as the cotton factory owed the bank $35,000, the directors 
may have thought that i t  was the part of wisdom to retain control of 
the management of the factory, and not to put it absolutely in  the hands 
of Bridgers. We see nothing in this which suggests a fraudulent purpose 
or a negligent disregard of the interests of the bank. Assuming that 
the sequel showed that the directors made a mistake, they are not infal- 
lible, and are not held liable for honest mistakes made in  the exercise 
of their authority. 2 Cook on Corporations, pp. 2071-2. 

Directors of corporations are not guarantors that they will make no 
mistake in the management of the corporate business. They do not 
insure the corporation against loss arising either from their own honest 
mistakes or from the mistakes of subordinate officers. They are required 
to exercise reasonable care and business judgment, but nothing further 
than this. They generally serve without pay, and usually, by reason of 

their interest in  the company, have a direct concern in  its welfare. 
(632) The law requires them to do no more than exercise ordinary 

diligence, intelligence, and judgment in  the management of the 
corporate business. Briggs v. Spaulding, 141 U. S., 132; 3 Cook on 
Corporations, sec. 703; Soloman v. Bates, supra. 

The judgment of the Superior Court is 
Affirmed. 

W. H. HARRINGTON v. TOWN O F  GREENVILLE. 

(Filed 25 September, 1912.) 

1. Cities and Towns-Governmental Duties-Negligence. 
Unless the right of action is given by statute, a municipal corporation 

may not be held civilly liable to individuals for "neglect to perform or 
negligence in performing" duties which are governmental in their nature, 
which generally include all duties existent or imposed upon them by law 
solely for the public benefit. ' 

2. S a m d i r e  Departments. 
The maintenance and operation by a municipality of a fire department 

for the benefit of the public are duties of a governmental character, and, 
in the absence of a statute to that effect, a recovery may not be had f o r  
the negligent acts or omission of its officers or agents therein which 
cause damage to its citizens from fires. 

516 . 
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3. SameInspection of Buildings. 
The general powers conferred on municipalities by section 2929, Revisal, 

and other sections thereof, and the powers to regulate, inspect, and con- 
demn buildings, Revisal, sec. 2981 et seq., are governmental in their 
character; and for negligent default therein on the part of a municipality 
and its officers or agents no action lies, none having been given by 
statute. 

4. Cities and Towns-Governmental Duties-Water Plants-Business for 
Profit-Negligence-Damages. - 

While a municipality engaged in a husiness enteqprise for profit may 
be held liable in damages for an injury -negligently inflicted, responsibility 
extends only to those burdens and liabilities incident to the business fea- 
tures of the enterprise; and the principle does not obtaLn, as in this case, 
in the negligent operation and maintenance of a water plant or system 
in connection with its fire department by reason of which the plaintiff sus- 
tained damages by fire to his property, as such matters are governmental 
and solely for the public benefit. - 

5. Cities and Towns-Fire Department-Dangerous Conditions-Negligence- 
Nuisance-Damages-Governmental Duties-Demurrer. 

A cause of action against a municiplality, alleging its negligent failure 
in permitting a building to remain in a condition to endanger surrounding 
houses from fire, and that the plaintiff's house was consequently destroyed 
to his damage, is in effect an action to hold the municipali'ty liable for its 
negligent failure to abate a nuisance, which is a governmental function, 
exercised solely for the benefit of the citizens; and it is demurrable. 

APPEAL by plaintiff from Foushee, J., ah February Term, 1911, (633) 
of PITT. 

Civil action heard on demurrer to the complaint. The mater'ial por- 
tions of the complaint are as follows: 

'(That from time to time, for a number of years prior to-23 February, 
1910; this plaintiff repeatedly called the attention of the governing body 
of said town of Greenville and requested them, as members, both per- 
sonally and in meeting, of said board of aldermen, to emmine the dan- 
gerous condition of the property known as Kings stables, the buildings 
of Sam Cherry, and the old Flanagan buggy shops as a source of danger 
from fire, which buildings were unoccupied and worthless, being mere 
hulls and fire traps. 

"4th. That the plaintiff repeatedly requested said board of aldermen 
to condemn and have removeld said buildings, because they were dan- 
gerous as a source of fire, and that the defendant, under its powers. 
authorities, and duties conferred and imposed upon it by the general 
law and by special acts of the General Assembly, had full power and 
authority to condemn and remove the same. 



"5th. That the defendant, negligently, disregardful of the interest and 
rights of its property-holders and residents, permitted said property to 
stand as fire traps and gambling dens for negroes, to the great jeopardy 

and peril of adjacent property-owners. 

(634) "6th. That as a result of said negligence on the part of the 
defendant, and permitting said property to stand as a source of 

fires, owing to its rotten, decayed condition, and dry, accumulated ma- 
terial, on the night of 23 February, 1910, it became the source of a fire 
which destroyed the adjacent property of this plaintiff to his great 
damage. 

"7th. That as a result of said fire and as a result of an inadequate 
 upp ply of water with sufficient force and quantity, and an inadequate 
supply of hose, hydrants, and fire equipments and force, this plaintiff 
suffered the loss of his above-described property, to wit, one brick stable 
and one brick store and the contents of the same, consisting of lumber, 
one buggy and othelr property, in the sum of $2,000." 

The court entered judgment sustaining defendant's demurrer, and the 
plaintiff excepted and appealed. 

H a r r y  S k i n n e r  and 8. J .  Everet t  for plaintiff .  
F. X .  W o o t e n  for defendant.  

HOKE, J. AS we interpret the complaint, plaintiff states and intends 
to state his grievance in  two aspects- (1) That his property was de- 
stroyed by reason of negligent failure of the city of Greennville to abate 
a nuisance which threatened the result; (2)  that the injury arose in 
whole or in  part from negligent default in  eiquipment and operation of a 
fire department maintained by the city for the public benefit; and under 
our decisions both questions must be resolved against him. 

I t  is well relcognized with us that unless a right of action is given by 
statute, municipal corporations may not be held civilly liable to indi- 
viduals for '(nefflect to perform or negligence in performing duties which 
are governmental in their nature," and including generally all duties 
existent or imposed upon them by law solely for the public benefit. Mc- 
7 l h e n n y  v. Wilming ton ,  127 N. C., 146; M o f i t t  v. dshevi l le ,  103 N .  C., 
237; Hil l  v. Charlotte,  72 N.  C., 55. 

The general power to abate nuisances conferred on municipalities by 
section 2929 and other sections of the Revisal, and the power to regulate, 
inspect, and condemn buildings, contained in sections 2981 et sey. are 

clearly governmelntal in  character, and for negligent default on 
(635) the of the city and its officers and agents no action lies, 

nonehaving been given by the lam. 
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Applying this principle, the well-considered case of Hull v. Roxboro, 
142 N.  C., 453, is an authority directly against the firet proposition con- 
tended for by plaintiff, and Peterson v. Wilmington, 130 N.  C., 76, is 
equally decisive on the second. I n  Hull's case i t  was held: "A muni- 
cipal corporation is not civilly liable for the failure to pass ordinances 
to preserve the public health or otherwise promote the public good nor 
for any omission to enforce the ordinances enacted under the legislative 
powers granted in its charter, or to see that they are properly observed 
by its citizens, or those who may be resident within the corporate 
limits." And in  Peterson's case: "That an employee of a fire depart- 
ment of a city cannot recover for injuries caused by a hose reel of the 
city fire department being knowingly allowed to be and remain in unsafe 
and dangerous condition." The ruling in  this last case was made to rest 
on the principle that in  maintaining and operating a fire department for 
the benefit of the public, the city was engaged in  the exerciee of govern- 
mental duties, and therefore not liable to individuals, unless made so by 
statute, a position in  accord with the general current of authority: 
Wild v. P~tterson, 47 N.  J .  L., 406; Fisher v. Bostoni 104 Mass., 87; 
Jewett v. New Haven, 38 Conn., 368; Torbush v. Norwich, 38 Conn., 
225; Long v. Birmingham, 161 Ala., 427; Mayor of New York v. Work- 
man, 67 Fed., 346. 

We are not called on to decide whether the cases of C o l q  v. States- 
ville, 121 N. C., 301, and Lewis v. Raleigh, 7'7 N .  C., 229, are in strict 
adherence to the principle. We have no disposition to disturb the re- 
sponsibility as established on the particular facts of those cases and 
others of similar import, and the liability of such municipalities by rea- 
son of defective streets, if in any way inconsistent, i s  too firmly estab- 
lished to permit of further question. 

I n  more especial reference to the negligence alleged in  the proper 
maintenance of the fire department and the failure1 of the water-supply 
for the same, we deem i t  well to refer to a class of cases which 
hold that where municipal corporations are engaged in  a business (636) 
enterprise for profit, they will not be considered and dealt with as 
in  the exercise of governmental functions, though their work may inure 
to some extent to the public benefit, and in such cases the corporation is 
beld subject to the ordinary burdens and liabilities arising in  the course 
of the b u s i n e ~ ,  as i n  Woodie v. North Wilkesboro, 159 N.  C., 353 ; Ter- 
yel l  v. Wmhimgtofi, 158 N.  C., 281; Harrington v. Wadesboro, 153 
N. C., 437; Fisher v. New Bern, 140 N.  C., 506. ' 

But this modification of the general principle, if it be such, must be 
held to extend only to those burdens and liabilities incident to the busi- 
ness features of the, enterprise, and does not obtain where, as in this case, 
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the municipality i n  the exercise of powers and duties imposed by the 
law is maintaining and operating a fire department solely for the public 
benefit. 

There is no error, and the judgment sustaining the demurrer must be 
Affirmed. 

Cited: Good'win, v. Reidsville, 160 N .  C., 412 ; Hin,es v: Rocky Mount, 
162 N.  C., 412; Commrs. v. Henderson, 163 N.  C., 117; Snider v. High 
Point, 168 N .  C., 609; Price v. Trustees, 172 N .  C., 85. 

W. N. PRITCHARD v. COMMISSIONERS OF ORANGE COUNTY. 

(Filed 25 September, 1912.) 

1. Municipal Bonds -Public Roads - Necessary Expenses - Constitutional 
Law. 

A county is authorized to contract a n  indebtedness for the maintenance 
of its public roads under the provisions of Revfisal, sec. 1318 (27),  and 
such indebtedness being for a necessity, under Art. VII, sec. 7, of our 
Constitution, i t  is not required that  a special act be passed authorizing 
it under the provisions of our Constitution, Art. 11, sec. 14. 

2. Same-Legislative Will. 
When a county has issued bonds for the maintenance of its public roads, 

as  authorized by Revisal, sec. 1318 (27),  and our Constitution, Art. VII, 
sec. 7, objection to the validity of the bonds issued under a special act 
cannot be sustained when i t  appears that  the special statute was complied 
with both as  to the amount and the method, though the act was not passed 
i n  conformity with the constitutional mandate of Art. 11, sec. 14. 

(63'7) APPEAL by defendant, from ORANGE, from judgment rendered 
by Whedbee, J., a t  Durham, 26 August, 1812. 

The facts are sufficiently statod in  the opinion of the Court by MR. 
CHIEF JUSTICE CLARK. 

Mannhg & Everett for plaintiff 
Frank Nash for defendant. 

CLARK, C. J .  This is an action, submitted without controversy, to de- 
termine the validity of the proposed issue of $250,000 bonds by the 
county of Orange for the public roads of said county. An election was 
held 19 March, 1912, in pursuance of chapter 600, Public-local Laws 
1911, a t  which, as required by the terms of said act, a-majority of the 
votes cast approved the issue of said bonds5 though not a majority of the 
qualified voters. 
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The validity of the bonds is contested Gpon the ground that the bill 
which passed its several readings i n  the Senate in  the manner required 
by Constitiution, Art. 11, see. 14, was changed i n  substantial and material 
respects on the passage of the bill through the House, and that as 
amended by the House the bill was not regnacted in the Senate in  the 
manner required by Constitution, Art. 11, see. 14;  Glenn v. Wray, 126 
N .  C., 730; Commissioners v. Stafford, 138 N. C., 453; Bank v. Lacy, 
151 N. C., 4 ;  Russell v. Troy, 159 N.  C., 366. 

But  we need not consider this ground of objection, because under the 
Constitution, Art. VI I ,  sec. 7, the county is authorized to contract in- 
debtedness without the vote of the qualified voters when it is for the 
necessary expenses the~eof. Vaughan v. Commissione./.s, 117 N. C., 432. 
Revisal 1905, see. 1318, subsec. 27, authorizes county commissioners to 
borrow money for necessary expenses, and in  such case no vote of the 
people is necessary. Board of Trustees v. Webb, 155 N.  C., 388. 

This Court has repeatedly held that the public roads are a necessary 
expense. Board of Trustees v. Webb, supra, and numerous cases there 
cited. 

I t  is true that "where the Legislature has interposed its will and 
plainly declared i t ;  where i t  has by its act prescribed the limit of ex- 
penditure even for a necessary expense for the county, the county 
commissionerr, cannot, under the decisions of this Court herein (668) 
cited, set a t  naught the legislative will by sotting up a general 
power of contracting debts for necessary expenses, restrained only by 
the constitutional limitation of taxation." Burgin v. Smith, 151 N.  C., 
568. But here the county commissioners have not attempted to exceed 
the limitations in  the special act of the Legislature, and have consulted 
the popular will a t  the ballot box as required by said act, and its terms, 
approval by a "majority of the votes cast," has been complied with. 

The act itself does not come under the requirements of section 14, 
,i?rticle I1 of the Constitution, and hence, even conceding that the arnend- 
ments made in the House to the Senate bill were substantial and ma- 
terial, and though the conference report was adopted by each House 
without conforming to Article 11, sec. 14, the act is valid as an act of 
ordinary legislation. I f  there had been no such act, the county could 
llave contracted a debt for its necessary expenses without a vote of the 
people. 

The proposed bond issue will therefore be a valid indebtedness of the 
county of Oramge. Jones v. New Bern, 152 N.  C., 64. 

Reversed. 

Cited: 8. c., 160 N .  C., 477; Hargrove v. Gommrs., 168 N. C., 627; 
Moose vl. Commrs., 172 N. C., 436. 
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J. A. WATSON AND L. D. IVEY v. THE NORTH CAROLINA HOME 
INSURANCE COMPANY. 

(Piled 23 October, 1912.) 

Insurance, Fire-Policies-Change of Title-Interest-Mortgages-Contracts. 
According to the valid provisions of our standard fire insurance poli- 

cies, a mortgage on property covered by a poIicy made subsequent to its 
date of issue is such a change of interest or title in the property as will 
release the insurer from all liability for damages thereafter incurred. 
Revisal, sec. 4760. 

1 APPEAL by defendant from Whedbetg J . ,  a t  October Term, 1911, of 
CUMBERLAND. 

(639) The facts are sufficiently stated in the opinion of the Court by 
MR. JUSTICE BROWN. 

From a judgment for the plaintiff, the defendant appealed. 

Lockhart & Dunlap for plaintif 
Winston & Biggs for defendant. 

BROWN, J. Plaintiffs sue to recover upon a standard policy of insur- 
ance on the house of plaintiff Ivey issued 19 March, 1908, the same 
having been destroyed by fire 28 September, 1910. The defendant pleads 
such a change in  the interest and title of the insured in  the property sub- 
sequent to the policy as avoids it. 

I t  is admitted that Ivey executed a mortgage to a certain bank for 
$1,500 on this property on 2 February, 1909, and another mortgage 
thereon 12 June, 1909, to plaintiff Watson, and on 23 February, 1910, 
for a recited consideration of $2,260, he executed a deed in fee to Watson. 

I t  is stated in  the case that while the mortgages are yet uncanceled, 
nothing is now due on them, and that the deed, although absolute on its 
face, was in effect given as security for the indebtedness then due by 
Ivey to Watson. 

The policy sued on is standard in form (Revisal, 4760) and contains 
the usual provision forfeiting the policy in  case of a change in the 
interest or title of the insured in the property without the consent of 
the company. 

We do not think this case is governed by Jordan a. Inmrance Co., 
151 N. C., 343. I n  that case we passed on the title of the insured a t  
the date of the contract, and held that an equitable ownership, such as a 
vendee in  possession, constituted sole ownership and fulfilled the terms 
of the policy. I n  this case the title of the insured a t  date of the con- 
tract is not in question; but i t  is the subsequent change in such title 
and interests that, it is contended, avoids the policy acbording to its 
terms. 522 
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I t  must be admitted that the execution of mortgages upon the prop- 
erty for $2,260, subsequent to the policy, greatly decreased the interest 
of the insured in it, and increased the hazard to the insurer. 
That such a change in the interest and title of the insured forfeits (640) 
the policy has been repelatedly and consistently held by this Court. 

This was first held i n  S o s s a m n  v. Insurance Co., 78 N. C., 147, in 
which, after referring to the adverse view in other States, gudge Rod- 
man  says: "A different view has been commonly taken in  this and in 
other States. But  we were referred to no case in  which it was held that 
giving a mortgage did not work forfeiture where the terms of the condi- 
tion were as comprehensive as they are in  this case." That policy con- 
tained a provision similar to the one in  the case a t  bar. 

At  the same term a t  which the Jordan case was decided we said, in 
Modlin v. Insurance Co., 151 N.  C., 41, that "It is well settled by the 
decisions of this Court-differing from the courts of some of the States 
-that the giving of a mortgage effects such a change of title and inter- 
est of the assured as avoids the policy when not assented to by the as- 
sured in the manner prescribed by the policy." Many other cases hold 
that in this, as well as other States, the common law prevails, and R 

mortgage deed passes the legal title a t  once, defeasible by the subsequent 
performance of its conditions. Biggs v. Insurance CO., 88 N. C., 141; 
Gerringer v. Irtsuramce Oo., 133 N .  C., 407.; Hayes n. Insurance CO., 
132 N.  C., 702 ; Mordecai's Law Lectures, 534. 

Referring to this principle of law in Weddington v. Insurance 
Co., 141 N. C., 234, Mr. Justice Walker says: "The validity of a pro- 
vision in  a policy of insurance against the creating of encumbrances 
without the consent of the insurer can hardly be contested a t  this late 
day. It has now become the settled doctrine of the courts that the facts 
in  regard to title, ownership, encumbrances, and possession of the insured 
property are  all important to be known by the insurer, as the character 
of the hazard is often affected by these circumstances." 

I t  is useless to multiply authorities upon this subject. 
The judgment of the Superior Court is reversed, and upon the case 

agreed, judgment. will be entered for the defendant. 
Reversed. 

JUSTICE HOKE took no part  in the decision of this case. 

Cited: Roper v. Ins. Co., 161 N.  C., 155; Cottingham v. Ins. Co., 
168 N. C., 261. 
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(Filed 23 October, 1912.) 

1. Wills, Lost or Stolen-Evidence of Loss-Diligent Search. 
Before proving by parol the contents of a will alleged to have been 

lost or stolen, it is necessary to show that diligent search has been made 
in places where there is a possibility it could be found; and in this case, 
evidence is held insufficient, that the testator had declared he had made a 
will, deposited it in a certain secret place, and that he has missed it 
therefrom after certain pereons had access to the room wherein it had 
been deposited, without showing inquiry of any other persons except one 
of the witnesses to the will, who testified on the trial. 

2. Same-Questions of Law. 
The sufficiency of the search for a will alleged to have been lost or 

stolen, to admit of parol evidence of its contents, is a matter of law for 
the court, depending upon the peculiar circumstances of each case. 

APPEAL by plaintiff from Peebles, J., art April Term, 1912, of ROBE- 
SON. 

This was a proceeding for the partition of certain lands, the petition- 
ers claiming an interest as heirs of Effie Ann Stone. The defendants 
pleaded sole seizin, alleging that the said Effie Ann Stone made a will 
devising the land to the defendant J. H. Byrd, and that this will had 
been lost, or destroyed by some one other than the testatrix. 

By  consent of all parties, the trial of the partition proceeding was sus- 
pended until the defendant could go before the clerk and probate the 
alleged will. The clerk refused to admit the alleged lost will to pro- 
bate, and the propounder appealed to the Superior Court, where issues 
were submitted to the jury as to the execution of the alleged will and its 
contents and as to whether i t  had been revoked by the testatrix. 

I t  was i n  eviden'ce by one of the subscribing witnesses to the will that 
i t  had been duly executed as prescribed by law. The other subscribing 
witness did not testify, and his absence was not accounted for. 

The same witness who testified as to the execution of the will also 
testified as to its contents, and there was no other proof as to the con- 

tents. 
(642) There was no evidence that any search had been made for the 

will since the death of the testatrix. 
The evidence as to the loss of the will was as follows : "After that she 

told me that the will was stolen. I was going by her house and she 
called to me, and she was right near the road, and told me that her will 
was stolen; and I asked her when i t  was stolen, and she started to tell 
me, and one of her nieces who was with her, a girl, came up, and she 
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stopped talking to me, and she said she didn't want everybody to hear 
her business, and she said she would come to my house and see me. 
This might have been six or eight months or a year before she died. 
She came to my house and told me that her will was taken out of the 
meat-room. She said she put i t  in there, in  an old coffee-pot. She 
said the reason she put i t  in the coffee-pot in her meat-house was because 
they like to broke in her trunk when she was about to die, and she said 
after then she put it in her coffee-pot, where she thought nobody would 
get i t ;  and she said she had John Bams, J. W. Bullock, and Will Bul- 
lock to kill her hogs, and said they salted the meat down and put i t  in 
her meat-room, and right away she missed her will. After that meat 
was put in  there, she said, a night or two before the will was taken, 
.there was a mighty lambering around the house. Somebody around 
there was making a noise and all those things, and she said she told 
them about it, and they told her it was her sister Betsy had come back; 
and she said when they got the will she heard no more of her sister 
Betsy; and I asked her who she thought got her will, and she said she 
thought i t  was J im Byrd got it, the one she give her property to. That 
was what she said. She told him that she had put that will in that 
room, so if she died that he would know where it was. That was just 
what she said when she told me these things. She said she didn't know 
what to do about it. I told her she could make another will or deed 
to give i t  to whoever she wanted to. She said if she made another will 
somebody would take it, and she said she believed her old will would 
come up, because she said i t  was when these men put this meat in there 
she missed her will.'' 

There was other evidence, on behalf of the propounders, of (643) 
declarations of Effie Ann Stone, to the effect that she had made 
a will and i t  had been stolen. 

There was no evidence of any inquiry being made of any one for the 
will. 

A t  the conclusion of the evidence his Honor withdrew all of the evi- 
dence as to the contents of the will, because, in his opinion, there was 
not sufficient evidence of its loss, and the propounders excepted. 

The jury answered the issues in favor of the caveators, and from the 
judgment rendered thereon the propounders appealed. 

- 
McNeill & McNeill for plaintiffs. 
E. J. Brit t  and Mclntyre, Lawrence & Proctor for defendants. 

ALLEN, J. There are several exceptions in the record, but all of them 
are immaterial, if his Honor ruled correctly in  excluding the evidence 
as to the contents of the lost will, as we think he did. 
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The testratrix may have been mistaken as to the place where she 
deposited the will, or, if she was not, and i t  was taken on the day of the 
hog killing by one of the three persons who went in the meat-room, it 
may still be in  existence, and there was no evidence of any search of her 
premises or among her effects or of the premises or effects of either of 
the three persons, nor was John Rams or J. W. Bullock, two of them, 
examined as a witness. 

The authorities are all to the effect that before parol evidence can 
be offered to prove the contents of a paper, it must be shown that the most 
diligent search has been made for the alleged missing instrument. 

I n  Euru  v. Pitmann, 10 N. C., 371, it was said: "To entitle a party 
to give parol evidence of the contents of a will alleged to be destro;yed, 
where there is not sufficient evidence to warrant the conclusion of i ts  
absolute destruction, the party must show that he has made diligent 
search and inquiry after the will in those places where i t  would most 
probably be found if in existence.!' To the same effect, Scoggins v. 

Turner, 98 N. C., 135. 
(644) I n  3 Redfield on Wills, page 15:  "But it must in all cases be 

shown that an exhaustive search has been made for such missing 
will in all places where there is the remotest possibility that it could be 
found, before any secondary evidence can be received of its contents." 

The question here presented was fully considered and the authorities 
reviewed in  Avery v. Stewart, 134 N. C., 291. I t  was held i n  that case 
to be error to admit parol evidence of the contents of a paper when a 
witness had testified, "It is lost; I cannot find it," which is stronger than 
the evidence in  this case, and the Court then applied the rule that, "If 
the instrument is lost, the party is required to give some evidence that 
such a paper once existed, though slight evidence is sufficient for this 
purpose, and that a bonu fide and diligent search has been unsuccessfully 
made for i t  in the place where i t  was most likely to be1 found, if the na- 
ture of the case admits such proof. What degree of diligence in the 
search is necessary it is not easy to define, as eiach case depends much on 
its peculiar circumstances; and the question whether the loss of the in- 
strument is sufficiently proved to admit secondary evidence of its contents 
is to be determined by the court and not by the jury. But it seems that 
in general the party is expected to show that he has in  good faith ex- 
hausted, in a reasonable degree, all the sources of information and 
means of discovery which the nature of the case would naturally sug- 
gest and which were accessible to him." 1 Greenleaf Ev., sec. 558 (16 
Ed., see. 56313). 

We are of opinion, on the whole record, there is 
No error. 

.Cited: ~hompson, v. Lurmher Co., 168 N. C., 228. 
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YALE JEWELRY COMPANY v. J. A. JOYNER. 

(Filed 9 October, 1912.) 

Vendor and Vendee-Sales Upon Commission-Gambling Device-Illegal Con- 
sideration-Action in Assumpsit. 

One who has consigned goods to another for sale upon commission may 
recover the unsold consignment. and his share of the proceeds of the 
sale of the goods thereunder from the consignee, irrespective of the 
question as to whether a gambling device was to be used, and actually 
used, in the sales thus made, the title of the goods remaining in the 
consignor; or the plaintiff may maintain his action on the case upon the 
ground that an indebitatus has been created from which an assumpsit 
has arisen. 

APPEAL by plaintiff from Carter, J., at August Term, 1912, (645) 
of LENOIR. 

A jury trial was waived, and the court found the facts, whic6 are 
sufficiently stated in the opinion of MR. JUSTICE BROWN. The Superior 
Court rendered judgment for defendant, and the plaintiff appealed. 

G. V. Cowper fo?: plaintiff. 
G. G. Moore for defendant. 

BROWN, J. The plaintiff shipped to the defendant a "pull boaird," 
together with a quantity of jewelry, razors, etc., on consignment, under 
a contract by which the title to all the property remained in the plain- 
'tiff. The defendant agreed to sell the same for 20 per cent commission, 
the proceeds of sale to be kept separate from the defendant's other funds, 
and remitted to the plaintiff, less the commission. 

The plaintiff brings this action to recover the unsold merchandise 
and $50 net proceeds of the sale. 

The court gave judgment for the plaintiff for the merchandise and 
held that the pull board was a species of lottery or gambling device, to 
facilitate the sale of the goods, and that plaintiff was not entitled to 
recover the net proceeds of sales in defendant's hands. The plaintiff 
excepted to the latter ruling. 

I t  is unnecessary more particularly to describe the pull board or to 
discuss the question as to whether its operation constitutes a lottery or 
gambling scheme within the definition given in S. v. Perry, 154 N. C., 
621. We assume, for the sake of argument, that it does. 

This is not an action by the plaintiff against a purchaser to recover 
the purchase of goods obtained by means of the pull board from its 
agent, the defendant, but an action to recover the goods in specie and 
the proceeds of sales from the plaintiff's own agent. 
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(646) Under the contract, neither the title to the goods nor to the 
proceeds of sale ever vested in the defendant. On the contrary, 

the contract specifically requires that they be kept separate and apart 
from the defendant's property. 

In our opinion, the plaintiff has as much right to recover the pro- 
ceeds of sale as the specific goods. 

The leading and oldest case on the subject is Terrant v. Elliott, 1 
BOS. and P., 3, in which it is held that, A having received money from 
C to the use of B on an illegal contract between B and C, shall not 
be allowed to set up the illegality of the contract as a defense in an 
action brought by B for money had and received. I n  that case Eyre, 
C. J., said: "The question is, whether he who has received money to 
another's use on an illegal contract can be allowed to retain it, and 
that not even at  the desire of those who paid it to him. I think he  
cannot.'' 
I1?' Farmer v .  Russell, 1 Bas. & P., 296, Buller, J., said: "When 

i t  appeared that the agent had received the money to the plaintiff's 
use, it was immaterial whether the money was paid on a legal or illegal 
contract." 

The principle upon which the plaintiff's right to recover of his 
agent is recognized rests upon the ground that an indebitatus is created, 
from which an assumpsit in  law arises, and on that an action on the 
case may be maintained. 

The purchaser had the undoubted right to waive the illegality of the 
transaction and pay the money, and when once paid to the seller, either 
directly or to his use to a third person, the money cannot be recalled 
and the third person cannot be permitted. to retain it. Lemon v. 
Grasslcoff, 99 Am. Dec., Notes, 62. 

A case very similar to this is to be found in  Vermont, Baldwin v. 
Potter, 46 Vt., 403, in  which it is held that a sales agent must account 
to his principal for money received in the course of his agency, although 
the sale as between principal and purchaser be illegal and void. 

See, also, Wilson v. Owen, 30 Mich., 475; Woodworth v. Bennett, 43 
N. Y., 275. 

(647) Another reason given in  some cases is that i t  is contrary to 
good policy and morals to permit an agent to retain the property 

of his principal, although it may be employed in  an illegal business under 
the agent's control. 

As is said in 9 Cyc., 558, "No considerations of public policy 
can justify a lowering of the standard of moral honesty required of 
persons in those relations." 

The general subject is fully discussed in Electrova Co. v. Insurance 
Co., 156 N.  C., 237, and Cotton Press v. I m r a n c e  C o ,  151 U. S., 368. 
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There  a r e  a large number of cases cited i n  t h e  notes sustaining these 
views. 

T h e  plaintiff is  entitled to  judgment u p o n  t h e  facts  found f o r  t h e  
$50, a s  well as  the  goods. 

Reversed. 

Cited: Owens v. Wright, 1 6 1  N .  C., 131;  Distilling Co. v. Bank, 
1 6 3  N. C., 68. 

W. S. RICKS ET AL. V. W. T. WOODWARD AND WIFE. 

(Filed 18 September, 1912.) 

1. Deeds and Conveyances-Boundaries-Evidence-General Reputation- 
Remoteness. 

Evidence of the correct location of a divisional line between the lands 
of contesting parties, by general reputation, is sufficient, which tends to 
show that  forty or-more years ago it  was a cross-fence on certain sides 
of a field of a named owner of lands; or that i t  was a lfine just beyond the 
stables of the owner of a certain side of the field, i t  being sufficiently 
remote and attaching to physical objects "tending to give the land in ques- 
tion a fixed and definite location." Lamb v. Copeland, 158 N. C., 136, 
cited and applied. 

2. Same-Less Remote-Corroboration. 
When there is competent evidence by general reputation of the divisional 

line between the lands of contesting parties, sufficiently remote, evidence 
0% this reputation for a period not sufficient ( in  this case, twenty years), 
is competent for the purposes of corroboration. 

3. Deeds and Conveyances-Boundaries - General Reputation - Evidenee- 
Competent i n  P a r t o b j e c t i o n s  and Exceptions-Appeal and Error. 

A general objection to the testimony of a witness a s  to the true location 
of the divisional line between contesting parties, and which is not com- 
petent as  not being of a time sufficiently remote, is not held for error on 
appeal, when it  appears' that the objection was to a general statement 
of the witness and that said statement contained testimony that  was both 
relevant and competent. 

APPEAL b y  defendant  f r o m  C l k e ,  J., a t  S p r i n g  Term, 1912, (648) 
of NORTHAMPTON. 

Action to determine boundary line between two tracts  of land. There  
was verdict f o r  plaintiff. Judgment  on verdict, a n d  defendant ex- 
cepted a n d  appealed. 

T h e  facts  a r e  sufficiently stated i n  the  opinion of the Cour t  by MR. 
JUSTICE HOKE. 
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Mason, Worrell & Long and D. C. Barnes for plaintiff. 
Winbonze & Winborn,e for defeadant. 

HOKE, J. The suit involved the correct location of a divisional line 
between two adjoining tracts of land in said county, the Barnes tract 
and the Tyner tract. Under a charge, to which no exceptions were 
taken, the jury established the line as contended for by the plaintiff, 
and we find no exceptions on the record which may be allowed for revers- 
ible error. I n  the progress of the trial, evidence was admitted from 
several witnesses tending to establish a general reputation that the 
true dividing line was located as claimed by plaintiff. The reception of 
this evidence was urged for error, the objection being, chiefly, that it 
was too vague and indefinite; but the record, in our opinion, will not 
sustain the position. 

Speaking to this character of evidence, in Hemphill v. Hemphill, 
138 N.  C., 506, the Court said: "Such evidence has been uniformly 
received in this State, and the restrictions put upon it by our decisions 
seem to be that the reputation, whether by par01 or otherwise, should 
have its origin at  a time comparatively remote, and always ante litem 

motam. Second, that it should attach itself to some monument 
(649) of boundary or natural object, or be fortified and supported by 

evidence of occupation and acquiescence tending to give the 
land in question some fixed or definite location." Citing Tate v. 
Southard, 8 N .  C., 45; Mendenhall v. Cmsells, 20 N.  C., 49 ; Dobson, v. 
Finley, 53 N.  C., 496; Shaffer v. Gaynor, 117 N.  C., 15; Westfelt v. 
Adams, 131 N.  C., 379-384. A statement quoted with approval in 
Lamb v. Copeland, 158 N. C., 136. 

I n  the present case, the great bulk of this testimony, and the only 
portion to which exception was properly taken, was to the effect that 
so long as forty and fifty years ago there was a general reputation that 
the dividing line between these two tracts of land was as claimed by 
plaintiff. One witness, E. S. Vick, saying in this connection: "There 
was a general reputation when I first knew these matters of the dividing 
line between the Tyner and Barnes land. I 'knew that reputation. I t  
was a cross-fence on the south and east side of the Mary Cook field 
and northwest side of a field on the Tyner land, known as the Vick 
field.'' Ano.ther, Lee Davis: "There was a general reputation of location 
of the dividing line between the Barnes and Tyner lands; that by that 
reputation the line tree was just behind the stables on the Jack field and 
went to the upper corner of the Jack field fence to a large pine, which 
was a line tree; this ran along the southeast side of the Jack field." 
And another, Britt Morgan: "That he is seventy-six years old; that 
there was a general reputation forty-five years ago as to the dividing line 
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between the Barnes and Tyner land; was the felnce along the Jack field, 
and there used to be a footpath on a part of this line; the fore and aft 
tree stood right behind the stable on the Jack field ; i t  was a spruce pine 
tree, and the line went on down, putting the Jack field on the west and 
the Tyner land on the east side; went to three corn shuckings in  the Jack 
field for Henry Barnes forty years or more ago," etc. This testimony 
fully meets the requirements of the principle. It was sufficiently re+ 
mote and did attach itself to physical objects "tending to give the land 
in  question a fixed and definite location." True, one witness spoke 
of this reputation as existing to his knowledge twenty years ago," and 
this, under our decisions, could not properly be considered as coming 
wid in  the rule heretofore stated. See Lamb v. Copeland, supra, 
But this, in our opinion, cannot be held for reversible error: (1) (650) 
Because the objection was made to a more general statement of 
the witness, in  which was included much testimony that was undoubt- 
edly competent. S. v .  Ledford, 133 N .  C., 714. (2) I t  was permissible, 
in  support and corroboration of the testimony tending to establish the 
existence of an earlier reputation, which, as we have seen, had been prop- 
erly received in evidence and was before the jury for consideration on 
the issue. 

No error. 

Cited: Carmichael v. Telephone Co., 162 N.  C., 337; Sull ivan T .  

Blount, 165 N. C., 11;  'Corpening v .  W e s t d l ,  167 N. C., 686; R. R. v .  
Mfg .  Co., 169 N.  C., 169; Weelcs v .  Tel .  Co., ib., 705; Dunn v .  Lum-  
her Co., 172 N.  C., 137. 

FRED C. POISSON ET ALS. V. ELIZABETH M. PETTAWAY ET ALS. 

(Filed 3 October, 1912.) 

1. Descent and Distribution-Collateral Relations-Wills-Same Estate-In- 
heritance. 

At common law, a devisee who takes the same quality and nature of 
estate under the will as he would have taken by descent had the testator 
died intestate, is deemed to take by descent, and under our fourth canon 
of descent the same construction obtains. 

2. Descent and Distribution-Collateral Relations-Inheritance-Blood of the 
Ancestor. 

On failure of lineal descendants, where the inheritance has been trans- 
mitted by descent from an ancestor, etc., under the fourth canon of de- 
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scent, the collateral relations who inherit the estate must be of the blood 
of the first purchaser, through whatever intermediate devolution by de- 
scent, gift, or devise it may have passed, and however remote may be the 
first ancestor. 

APPEAL by defendant from Carter, J., at July  Term, 1912, of NEW 
HANOVER. 

From a judgment for plaintiffs, the defendants appealed. 
The facts are sufficiently stated in the opinion of the Court by MR. 

JUSTICE BROWN. 

(651) R. G. Empie,  Louis J .  Poisson for plaintiffs. 
H. McClamrny, E .  K. Bryarn, for defendant. 

BROWN, J .  Jehu Poisson purchased the lot in controversy and died 
in 1873, devising it in fee to his daughter Sarah, who died in 1906, devis- 
ing i t  in fee to her brother and only helir at  law, James Dickson Poisson. 
H e  died in  1910, intestate, seized of the property, never having married, 
leaving no brother or sister or issue of such. 

The plaintiffs are the nearest collateral relatives of James D. and 
Sarah Poisson, of the blood of their father, Jehu Poisson. 

The defendants are equally related to James Dickson and Sarah 
through their mother, the wife of Jehu Poisson, but are not of the blood 
of the latter. 

The fourth canon of descents reads as follows: "On failure of lineal 
descendants, and where the inheritance has been transmitted bv descent 
from an  ancestor, or has been derived by gift, devise, or settlement from 
an ancestor, to whom the person thus advanced would in the event of 
such ancetstor's death have-been the heir. or one of the heirs, the inher- 
itance shall descend to the next collateral relations, capable of inherit- 
ing, of the person last seized, who were of the blood of such ancestor, . 
subject to the two preceding rules." 

At  common law, a devisee who takes the same quality and nature of 
estate under the will as he would have taken bv descelnt had the testator 
died intestate, takes by descent, owing to the preference of the common 
law for the titIe of descent. Our statute puts a similar devise between 
such parties on the same footing with the descent. 

The only question presented for our consideration is  as to whether 
the heirs at  law of James Dickson Poisson must be of the blood of Jehu 
Poisson, or whether only of the blood of Sarah. 

The counsel for the defendant contends that the clause in the canon of 
descents looks only to the proximate and immediate descent; the counsel 
for the plaintiff, that it looks to the origin of the title in the first pur- 
chaser, and requires that the party claiming as heir should be of 
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the blood of the first purchaser, through whatever intermediate (652) 
devolutions by descent, gift, or devise i t  may have passed, and 
however remote may be the first ancestor. 

Ever since 1842 we think that i t  has been settled substantially that 
when an estate goes to a person through a series of descents or settle- 
ments, and that person dies without issue, i t  results back to those of his 
collateral relations who would be heirs of the ancestor from whom i t  
originally descended, or by whom it was originally settled. Wilkerson v. 
Bracken, 24 N.  C., 315. 

The question is very fully discussed in  that case by Chief Justice 
Ru f in ,  who says: "Although our attention has not been particularly 
directed to this point in  any previous case, yet it has not been entirely 
unperceived. The general impression made, a t  least to my mind, from 
leading the act, without any special reference to this question, cannot 
fail to be seen in the opinion delivered in Burgwyn v. Devereux, 23 
N. C., 583. I take it for granted that an inheritance which has de- 
scended, no matter when-and I might have ardded no matter from whom 
or from how many-shall descend to the blood of the ancestor from 
whom i t  did descend; which, of course, includes the ancestor from whom 
i t  first descended." 

This seems to have been the impression made on Judge Henderson's 
mind, as plainly expressed, if not fully decided, in Bell v. Dozier, 12 
N. C., 333. 

I n  a note to the case of Wilkerson v. Bracken, supra, is given the re- 
port of Judge Gaston from the committee of the House of Commons, 8 
December, 1808, reporting the fourth canon of descent as above quoted. 
I n  it Judge Gaston says: "The fourth rule has for its principal object 
the securing to the family of the man by whose industry the property 
was acquired the enjoyment of such property in preference to those who 
have no consanguinity with him." 

I t  is true that this identical question was passed upon by the Supreme 
Court of the United States in Gardner v. Collins, 27 U.  S., 58, constru- 
ing a statute of Rhode Isla~nd similar to ours. I n  that case a very elab- 
orate and interesting opinion was delivered by Mr. Justice 
Story and a conclusion reached that the words of the canon (653) 
meant immediarte descent, gift, or devise, and make the imme- 
diate ancestor, donor, or devisor sole stock of descent. 

A different rule, as we have shown, has prevailed, and now prevails 
i n  this State. 

Affirmed. 

Cited: Noble v. W i l l i m s ,  I67 N. C., 113. 
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J. C. VINSON v. BARTELL WISE ET AL. 

(Filed 18 September, 1912.) 

1. Estates for Life-Limitations-When Determinable-Contingent Interests. 
An estate to W. for life, and t o  his surviving widow for life, and there- 

after to his children, "and after the death of all with no issue then liv- 
ing," with further limitation over: Held, the event by which the estate 
must be determined will be referred to the death of the holders of the 
life estates, and in their lifetime their children are the devisees of a con- 
tingent estate i n  remainder, to determine in case "all of them die with 
no issue then living." Harrell v. Hagan, 147 N. C., 111, cited and distin- 
guished. 

2. Estates, Contingent-Partition of Lands. 
Proceedings for partition of lands cannot be maintained when the 

plaintiff holds only a contingent interest in the lands, determinable on the 
death 09 the life tenant, who is still living a t  the time. 

APPEAL by plaintiff from Cline, J., at April Term, 1912, of HERTFORD. 
This was an action instituted to sell an interest in an estate or parcel 

of land for division, heard on demurrer to complaint. 
It appelared that J. C. Vinson, plaintiff, having acquired and holding 

by deed and mesne conveyances the interest of K. R. Wise and his daugh- 
ter, Emma, the same being a portion of the estate in remainder, subject 
to the life estate of M. L. Wise, instituted this aotion against his gran;- 

ors and the other remainderman to obtain a sale of the land for 
(654) division. The life tenant, M. L. Wise, mother of K. R. Wise, not 

being a party or in any way seeking relief. 
Defendants demurred, assigning for cause, in  part, "That plaintiff 

has no right to maintain the action, in that the interest held by him in 
the land described in the complaint is not vested, but a contingent in- 
terest." The demurrer was sustained on the ground stated, and plain- 
tiff having declined to amend, judgment was entered that the action be 
dismissed. Plaintiff excepted and appealed. 

Winborne & Winborne for plaintiff. 
Lloyd J .  Lawrence for defendant. 

HOKE, J. The land in question, a storehouse and lot in Murfrees- 
boro, N. C., is a part of the property devised by W. N. H. Smith, de- 
ceased, in Item 3 of his last will and testament, and the terms of the 
said devise and the facts material and relevant to the inquiry are as 
follows : 
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"1. That William N. H. Smith, late of Wake County in the State of 
North Carolina, died on 14 November, 1889, leaving a last will and 
testament, which was duly proved and admitted to record in the Superior 
Court of said county of Wake. 

"2. That Item 3 of said will is as follows: 'The land at Murfrees- 
boro belonging to Major W. Wisel, by him conveyed in trust to John C. 
Laurence and bought by me at  the trustee's sale, I give the use of the 
same remaining to him for life, and to his surviving widow for life, and 
thereafter to his children, now three in number, and after the death of 
all with no issue then living, the same in remainder to my children, 
William and Edward.' 

"3. That said Major W. Wise died on 8 July, 1902, leaving him sur- 
riving his widow, M. L. Wise, referred to in said Item 3 of said will, 
and who is still living, and his said three children, K. R. Wise, Bartell 
Wise, and Eula Wise Smith, wife of the defendant W. W. Smith. 

"4 That said Eula Smith, wife of said W. W. Smith, died intestate on 
2 January, 11911, leaving her surviving the defendants W. N. H. 
Smith, Gordon Smith, and Louis Smith, as her only children and (655) 
heirs a~t law, and her husband, W. W. Smith. 

"5. That said K. R. Wise and Bartell Wise are still living. 
"6. That the defendant Emma S. Wise is the only child of K. R. 

Wise. 
"7. That the defendant Bartell Wise has never married. 
"8. 'Chat the defendants Ed. Chambers Smith and W. W. Smith are 

the sons of said testator, W. N. H. Smith, and referred to in said Item 
3 of said will as his sons William and Edward." 

That plaintiff has acquired the interest of said K. R. Wise and his 
daughter Emma in said store and lot, having purchased the same for 
full value from A Brinckley and wife, who bought at foreclosure sale 
under a mortgage executed by said K. R. Wise and his daughter, and 
under and by virtue of said deeds, claims to be the present owner of one 
undivided third interest in the property, subject to the life estate of 
M. L. Wise. The other present holders and claimant's of the estate in 
remainder being parties defendant. 

I f  it be conceded that, under our statutes and the principles of law 
as they obtain with us, the plaintiff could maintain the present action 
without joinder of the life tenant and asking for a sale of the land itself, 
it is very properly admitted by the parties that he can only do so on 
the position that he is the owner of a vested estate in remainder. The 
statutes under which he is endeavoring to proceed require this in ex- 
press terms (Revisal, see. 1590 and sec. 2508), and unless plaintiff now 
has a vested interest, or in any event unless some holder of a vested 
interest is a party, the demurrer was properly sustained. 
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By the terms of this will and on the death of the testator, K. R. Wise 
and the other children referred to became the devisees of a contingent 
estate in  remainder, to determine in case "all of them die with no issue 
then living." Smith v. Lumber Co., 155 N. C., 389; Richards0.n v. 
Richardson, 152 N.  C., 705; Perrett v. Bird, 152 N. C., 220; Bowen 21. 

Hackney, 136 N.  C., 187; Whitesides v. Cooper, 115 N. C., 571. 
(656) Under numerous decisions of the Court, in a devise of this 

character and unless a contrary intent appears from the will, 
the event by which the estate must be determined will be referred, not 
to the delath of the devisor, but the holder of the particular estate itself, 
and the determinable quality of such an estate or interest will continue 
to affect i t  till "the event occurs by which same is to be determined or 
the estate becomes absolute." S,mith v. Lumber Co., supra; Harrell v. 
Hagan, 147 N. C., 111; Kornegay v. Morris, 122 N. C., 199; Williams 
v. Lewis, 100 N.  C., 142; Galloway v. Carter, 100 N. C., 112; Buchanan 
v. Buchanan, 99 N.  C., 308. I n  the case of Harrell v. Hagan, supra, 
this general principle was applied, and i t  was held that when either 
child died leaving issue, that interest became absolute, but that was by 
reason of a different wording of the contingent clause: "and if either 
or all of the above girls die without leaving a lawful heir," etc. I n  our 
case the devise is to the children of Major W. Wise, now three in num- 
ber, and "in case all of them die with no issue then living, the same in 
remainder to return to my children William and Edward," the intent 
evidently being to pass the estate to this Wise stock if there were issue 
.of that stock to take it when the last child of Major W. Wise, who took 
as devisee under the will, died, and, if not, the same was to return to 
members of this own family, to wit, his sons William and Edward. 

There is no error, and the judgment dismissing the action is 
Affirmed. 

Cited: James v. Hooker, 172 N. C., 782. 



I N D E X  
- 

NOTE.-T~~ reverse index will be found to embrace the distinctire subheads of the decided 
points, referring by number to the places where the decisions thereon are indicated, and the 
cases embracing them are called. I t  is hoped that in this manner, and by the embodying of 
the sketch words in italics in this index, the practitioner may more readily find whether the 
point he is looking up has been decided in this volume, and, if so, where. 

ABATEMENT. See Actions, 1. 

ACKNOWLEDGMENT. See Wills. 

ACQUIESCENCE. See Equity. 

AMENDMENTS. See Process; Courts; Statutes; Pleadings. 

APPEAL AND ERROR. See Harmless Error;  Reference; Instructions. 
1. Instructions-Verdict, Directing-Phases of Evidence-Appeal and 
, Error.-A request for special instruction which asks that the court 

direct an answer to an issue in  a certain way in the event of certain 
findings of the jury, is properly refused, if i t  leaves out of considera- 
tion certain phases of the evidence which have a material bearing 
upon the issue. Harmon v. Contracting Co., 22. 

2. Appeal and Error-Matters of Law-Superior Court-Verdict-Weight 
of Evidence.-The trial court alone has the power to set aside a 
verdict if rendered against the weight of the evidence, the province 
of this Court being confined to the correction of errors of law com- 
mitted on the trial. Ibid. 

3. Attachments-Defense After Judgment-Appeal and Error-Practice. 
-The court having erroneously refused to vacate a judgment ob- 
tained in proceedings in  attachment against a nonresident defendant 
by publication of summons, the judgment appealed from is ordered 
to be set aside and the defendant allowed to answer oP file other 
pleadings within a reasonable time, to be fixed by the trial court. 
The property attached will remain in the custody of the court to 
await the determination of the action, unless replevied under the 
provisions of the Revisal, secs. 774, 775. Page v. McDonald, 38. 

4. Contempt of Court-Facts Found-Evidefzce-Appeal and Error.-The 
facts found by the trial judge in making a ruling for contempt of 
court for the disobedience of its restraining order, when supported 
by evidence, will not be reviewed on appeal. Lodge v. Gibbs, 66. 

5. Evidence.-Evidence excepted to not considered, as new trial is granted 
in  plaintiff's appeal. Sprinkle v. Sprinkle, 84. 

6. Tax Sales-Tax Deeds-Payment by Purchaser-Reimbz~rsements- 
Practice-Tender-Appeal and Error-Costs.-It appearing that the 
defendant had paid certain taxes on lands which he had. assumed 
to hold under an invalid tax deed, it  is Held, that he should be reim- 
bursed that amount of taxes and interest by the plaintiff, as he has 
relieved the land of a charge which otherwise would have rested 
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APPEAL AND ERROR-Continued. 
upon i t ;  and it is ordered that  plaintiff pay this amount to defendant 
or deposit i t  in  court for his benefit, and that the cost of appeal be 
taxed against the defendant, who had refused the tender thereof. 
Rexford v. Phillips, 213. 

7. Appeal and Error-Exceptions Grouped and Numbered-Exception to 
Nonsuit-Practice.-The rule of this Court that  exceptions on appeal 
be grouped and numbered does not apply when there is but one excep- 
tion, and that  taken to a judgment of nonsuit upon the evidence. 
Locklear v. Savage, 236. 

8. Appeal and Error-Record-Evidence i n  Narrative-Htenographer's 
Notes.-Upon a n  appeal from a judgment of nonsuit, the substance 
of the evidence should be set out in  narrative form, and i t  is not per- 
missible to set out the entire evidence by question and answer or to 
send up a transcript of the stenographer's notes. Because of the 
peculiar nature of the appeal i n  this case and the questions presented, 
Held, that there was no sufficient departure from the rule of this 
Court and the statutory provision to call for a n  affirmance of the 
judgment without considering the case on appeal. Ibid. 

9. Issues, Form of-Court's Discretion-Appeal and Error.-The form of 
issues being within the discretion of the trial judge, his decision as  to 
them is  not reviewable on appeal, if they are sufficient for the parties 
to present their contentions, and develop their case, and the verdict 
will determine their rights and support the judgment. Garrison v. 
Machine Co., 286. 

10. New Trial-Newly Discovered E~idence-Cumulative Evidence-Ap- 
peal and Error.-The newly discovered evidence upon which a motion 
for a new trial is based in this case, being mostly cumulative and hav- 
ing very little bearing upon the controlling issue, the motion is denied. 
Roller v. McKinney, 319. 

11. Appeal and Error-Additional Findings-Power of Court-Practice.- 
Upon appeal the Supreme Court will not examine the proof and find 
facts additional to those reported by the referee, and approved by the 
judge of the lower court. Williamson v. Bitting, 321. 

12. 'Instructions, Confusing-Appeal and Error.-When the instructions of 
the court to the jury a r e  erroneous in  part, and so blended with those 
that are  proper that the Court cannot tell how the jury was influ- 
enced by them in rendering their  verdict against the appellant, a 
a new trial will be awarded. Anderson v. Meadows, 404. 

13. Appeal and Error-Executors and Administrators-Bad Faith-Costs- 
Interpretation of Statutes.-The motion of plaintiff to tax the de- 
fendant administrator with costs of appeal is  denied, as  he was ap- 
pelee therein, and nothing appears to the Court to show that he has 
acted in  bad faith, etc. Revisal, sec. 1277. Thompson v. Smith, 439. 

14. Judgments-Excusable Neglect-Findings of Facts-Record-Appeal 
and Error.-While it  is the duty of the trial judge to find the facts 
upon which he bases his refusal to grant a motion to set aside a judg- 
ment for excusable neglect, his not having done so is not held for 
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reversible error on this appeal, i t  appearing from the affidavits of 
record that  the neglect of the appellant was inexcusable. Hardware 
Co. v. Buhmann, 511. 

15. Judgments-Appeal and Error-Findings of Facts-Request of Appel- 
lant-Practice.-It is the duty of the appellant upon the refusal of 
his motion to set aside a judgment for excusable neglect, to request. 
the judge to find the facts upon which his refusal was based. Ibid. 

16. Evidence-Depositions-Available to Both Litigants-Appeal and Error  
-Record-Prejudice.-When a party who has taken evidence under 
the provisions of Revisal, sec. 865, introduces a part of it, Semble, 
that  the other parties, by express provision of the statute, may intro- 
duce the other part thereof; but no error can be adjudged on appeal 
when the examination does not appear of record, so that it  may be 
seen whether the excepting party has been prejudiced. Walker v. 
Cooper, 536. 

17. Instruction Specific-Exceptions-Special Request-Procedure.-When 
the charge construed as  a whole is correct, exceptions that it was not 
more specific cannot be sustained on appeal, i t  being the duty of the 
excepting party to tender instructions covering the desired details. 
Ibid. 

18. Appeal and Error-Evidence-Questions Ruled Ozct-Expected An- 
swers-Prejudice.-It must appear on appeal that  the objecting party 
has been prejudiced by the exclusion of evidence; and when questions 
are ruled out there must be a statement of what the answers of the 
witness were expected to be, for the appellate court to pass upon 
whether reversible error had been committed. Dickerson v. Dail, 54. 

19. Appeal and Error-Nervice of Case-Time Allowed-Period, Expired- 
Judgment Anrmed-Practice.-Under a n  agreement that  appellee 
have thirty days in  which to serve his case on appeal, the time begins 
to run from the time the court left the bench for adjournment sine 
die; and the service of the case after the time allowed is a nullity; 
and no error being found on the face of the record proper, the judg- 
ment below will be affirmed. Hardee v. Timberlake, 552. 

SO. Facts Found by Judge-Agreement-Judgment-Mere Statements- 
Appeal and Error.-In this case the parties having agreed that the 
judge should find the facts, i t  is held that  the Court, on appeal, is not 
bound by a statement found in the judgment, that  "the defendants 
agree that  under protest they directed the delivery (of the goods sold 
to them) a t  the river landing," it  appearing that  such was not a 
finding of fact by the court or a n  admission by the plaintiff, but a 
mere statement by the defendants a t  variance with their own evi- 
dence. State's Prison v. Hoffman, 565. 

21. Appeal and Error-Right of Trial by  Jury-Kanner of Trial Judge- 
Record-Constitutional Law.-The Supreme Court is confined to what 
appears in the record, and cannot award a new trial upon the ground 
assigned, merely that the manner of the judge was such as  to deprive 
the prisoner, convicted of murder, of his right to a trial by jury. 
N, v. Jernigan, 474. 
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22. Appeal and Error-Remarks of Judge-Exceptions, Specific-Prac- 

tice.--Exceptions to remarks of the trial judge i n  a colloquy with 
counsel, after the charge to the jury had been given, but in  their 
presence, will not be considered on appeal when the objectionable 
matter relied on is not pointed out. Ibid. 

. 23. Appeal and Error-Objections and Exceptions-Incorrect Record- 
Practice.-This Court can only consider the exceptions properly pre- 
sented in  the record, and this rule will not be departed from because 
the appellant's attorney insists here that the case is  not a correct 
statement of the case and that he was not given a n  opportunity to 
note his exceptions. Ibid. 

APPEARANCE. See Jurisdiction, 6. 

ARBITRATION AND AWARD. 
1. Arbitration and Award-Agreement i n  Pais-Enforcement by Judg- 

ment.-Except by statutory provision a court has no power to enter 
summary judgment on an arbitration and award arising by agree- 
ment i n  pais and not a n  incident to a pending suit. Peele v. R. R., 
60. 

2. Same.-Where suit is pending between the parties, and more especially 
after issue joined, and there is a n  agreement to arbitrate, the award 
to be made a rule of court, the award may be enforced by judgment 
entered in the cause. Did.  

3. Same-Fraud-Objection and Exception-Trial by Jury-Practice.- 
After a n  action has been commenced and issue joined, and an agree- 
ment to arbitrate has been made by the partie? out of court, con- 
taining a stipulation that "the award shall be entered as  judgment 
in the cause," the award may be entered and enforced by final process 
if i t  is otherwise valid, giving the parties opportunity to except 
thereto on the ground of fraud, etc., and have the issues thus raised 
to be determined by a jury. Ibid. 

4. Same.-After suit commenced and issue joined between the parties 
for damages against a railroad company for alleged negligence in 
injuring the plaintiff's lands by fire from defendant's passing loco- 
motive, they entered a n  agreement to arbitrate, out of term, with the 
stipulation that  the defendant should promptly pay "all awards made 
by the arbitrators, and the same shall be entered as  judgment in the 
cause so as  to become binding between the parties." After the award 
had been rendered and when the cause was called for trial, the de- 
fendant filed affidavits tending to impeach i t  for fraud and partiality 
on the part of the arbitrators. On the issues thus joined the jury 
found for the plaintiff. Judgment on the verdict was Held, no error. 
Ibid. 

5. Arbitration and Award-Contracts-Seals-Limitation of Actions.- 
An agreement to submit a controversy to arbitration is  a contract 
between the parties, and a n  action thereon, when i t  is not under seal, 
in  respect to the running of the statute of limitations, is governed 
by the three-year statute, Revisal, sec. 395. Sprinkle v. Sprinkle, 81. 
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ARBITRATION AND AWARD-Continued. 
6. Arbitration and Award-Matters Conclz~ded-Subseqt~ent Action.-An 

arbitration and award will not conclude matters not submitted or 
passed upon therein, and in this case the action is not therefore 
barred upon the question of whether the plaintiff was authorized 
under the statute to build a wing dam in the Roanoke River to the 
damage of the defendant, a lower riparian owner. Potoer Go. v. 
Navigation Go., 393, 

ASSIGNMENTS OF ERROR. See Appeal and Error;  Contracts. 

1. Attachment-Process-Amendments-Discretion of Courts.-When a 
warrant of attachment and summons by publication on a nonresident 
defendant are returnable to the trial court in term, giving the date, 
any informality in the process may be cured by amendment, if allowed 
by the court. Revisal, secs. 507 and 509. Page v. NcDonald, 38. 

2. Same-Notice.-The proper publication of summons for a nonresident 
defendant whose property has been attached gives the defendant 
notice that he can vacate the warrant, if insufficient, and upon 
his failure to move to vacate the process, he will not be held to be 
prejudiced by a subsequent judgment. Ibid. 

3. Attachment-Process-Afidavits, Xuficiency of-Interpretation of Btat- 
utes.-Affidavits for publication of the summons and notice of attach- 
ment are sufficient when they show that the defendant cannot, after 
due and diligent search, be found in this State, that he is a nonresi- 
dent and has property here of which the court has jurisdiction, and 
that the plaintiff has a cause of action against the defendant arising 
out of contract by which he expressly promised to pay a specific sun1 
to the plaintiff for services rendered a t  his request, which sum is 
still due and owing. Revisal, secs. 759, 442. Ibid. 

4. Attachments-Process-Publication-Defense After Judgment-Matter 
of Right-Court's Discretion-Interpretation of Statutes.-A non- 
resident defendant in  attachment proceedings, against whom judg- 
ment has been rendered under service of summons by publication, 
and who had not had actual notice of the action until after the judg- 
ment had been rendered, may, as a matter of right, upon showing 
that he has a good and meritorious defense, have the judgment va- 
cated by motion within the statutory period, and he can avail him- 
self of any defense he originally had. Ibid. 

5 .  Attachments-Defense After Judgment-Cause of Action-Questions of 
Law.-What is a sufficient cause to permit a nonresident defendant 
to vacate a judgment obtained by publication of summons in attach- 
ment proceedings is a matter of law for the court. Ibicl. 

6. Attachments-Defense After Judgment-Appeal and Error-Practice.- 
The court having erroneously refused to vacate a judgment obtained 
in proceedings in attachment against a nonresident defendant by 
publication of summons, the judgment appealed from is ordered to 
be set aside and the defendant allowed to answer or file other plead- 
ings within a reasonable time, to be fixed by the trial court. The 
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property attached will remain in  the custody of the court to await 
the determination of the action, unless replevied under the pro- 
visions of the Revisal, secs. 774, 775. Ibid. 

ATTORNEY AND CLIENT. See Principal and Agent. 
Attorney and Client-Trial-Argument Upon Facts and Law-Harmless 

Error.-While in this case a ruling of the lower court would have 
been upheld, denying the right of plaintiff's attorney to read the 
facts of a decision to the jury in applying the principles of law therein 
laid down, for the reason that the case argued to the jury was an 
action against the defendant in  the case a t  bar, involving similar 
questions of fraud, it  is Held that, upon the record, the decision of the 
lower court in permitting i t  will not be disturbed. Chadwick v. 
Ki rkpan ,  261. 

ATTORNEY-GENERAL, CONSENT. See Quo Warranto. 

BAD FAITH. See Appeal and Error, 21. 

BAILMENT 

BANKS AND BANKING. 
1. Banks-Contracts-Deposits as  Payment on Debt-Mortgagors-Twsts 

and Trustees-Equity-Cancellation.-A customer of a bank being in- 
debted to it  under an agreement that his deposits were to be con- 
sidered as a payment, the indebtedness increasing as the checks ex- 
ceeded the deposits, made a trust deed as a further collateral to secure 
his indebtedness in the sum of $5,000 for the period of one year, 
without agreeing to a novation thereof after that period. At that  
time the bank held notes secured by collateral for the full indebted- 
ness, which it  thereafter canceled. Subsequent deposits of the cus- 
tomer far  exceeded the amount of his indebtedness for the time 
named. Under the principle that "the first money paid in  is the first 
money paid out," the $5,000 indebtedness under the deed of trust was 
paid, and, in equity, cancellation of the note and mortgage should be 
decreed. Reid v. Bank, 99. 

2. Banks - Corporations-Voting of Shares-OfJicers-Control-Fraud- 
Evidence.-Evidence tending to show that the defendants were officers 
of a certain bank which had rightfully acquired shares of stock in a 
manufacturing company; that the company owed the bank in a large 
sum; that the shares owned by the bank were voted by the defendant, 
the cashier of the bank, uniformly with that  owned by him and the 
other defendants, officers of the bank, so as  to control the policy of 
the company oder plaintiff's vote a s  a shareholder therein, is insuffi- 
cient to be submitted to the jury upon the question of fraudulent 
conduct on the part of the bank's officers in  thus controlling the 
policy of the corporation, or upon their neglect of the interest of the 
bank. Braswell v. Bank, 628. 

,3. Same-OfSer to Buy.-In an action brought against the officers of a 
bank for voting shares of stock in a manufacturing company uni- 
formly with their own, so as  to control the policy of the company 
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against the vote of the plaintiff stockholder therein, there was evi- 
dence tending to show that a certain shareholder was endeavoring 
to acquire a controlling interest, and that he approached the cashier 
of the bank and asked that  the bank make a proposition to sell him 
its shares; that  he was willing to pay par, but that he did not so 
inform the cashier: Held, not sufficient upon the question as  to 
whether the officers of the bank acted fraudulently, solely in  their 
own interest and to the prejudice of the corporation in retaining the 
stock held by the bank and continuing to vote it  with their own 
shares. Ibid. 

BILL OF LADING. See Carriers of Goods. 

BILLS AND NOTES. See Contracts, 26. 
1. Banks-Certificates of Deposit-Bills and Notes-"Indorsements Guar- 

anteed"-Words and Phrases.-The indorsement on a certificate of de- 
posit by a forwarding bank, sent to its correspondent bank for collec- 
tion, reading "indorsements guaranteed," is merely to satisfy the 
bank issuing the certificates of the genuineness of the indorsements. 
Bank v. Trust Co., 85. 

2. Banks-Certificates of Deposit-Bills and Notes-Indorsers-Present- 
ment for  Payment-Laches-Debtor and Creditor.-A bank to whom 
a certificate of deposit had been sent by another bank for collection 

' did not present the certificate of deposit to the payor bank for thirty- 
six days, but remitted promptly to the forwarding bank; and upon 
failure of the payor bank to redeem the certificate, demanded the 
amount thereof of the forwarding bank, and upon payment being 
refused, brings its action thereon, the defense being that the delay 
in  presentment for payment had released a solvent indorser: Held, 
the delay of the plaintiff bank in presenting the paper for payment 
released the defendant bank from all obligations thereon, and the 
plaintiff having paid the certificate, could not, without the consent 
of the defendant, make itself the creditor of the latter, and recovery 
was properly denied it. Ibid. 

CARRIERS OF GOODS. 
1. Carriers of Freight-Negligence-Consignor and Consignee-Payment 

-Evidence-Damages.-The plaintiff delivered to the defendant rail- 
road for transportation to its customer fertilizer amounting in price 
to $1,192 delivered a t  destination. The only evidence of payment by 
the customer was to the effect that he gave notes and real estate 
mortgages to secure his indebtedness, which had not been paid, with- 
out evidence that the value of the shipment was included therein. 
The cars of fertilizers damaged by the defendant's negligence had 
been sold a t  public auction for $420, paid for by note which the plain- 
tiff took as  collateral to the debt of its customer: Held, the evidence 
did not establish defendant's contention that  the plaintiff had .been 
paid for the fertilizer, and therefore could not recover his damages. 
Withrow v. R. R., 222. 

2. Carriers of Goods-Connecting Lines-Live Htock-Bill of Lading- 
Execution-Evidence.-In an action to recover damages against a 
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terminal railroad in a connecting line of carriers for injury to a ship- 
ment of live stock, there was evidence tending to show that the con- 
signees had made a written demand upon said carrier and filed there- 
with the bill of lading purporting to be that of the initial carrier, 
which bill of lading was shown to a witness for the plaintiff, who 
testified that it  was the one under which the shipment was made: 
Held, sufficient to admit bill of lading as  evidence, without the 
necessity of showing its execution by the initial carrier, and that if 
the defendant desired to test the competency of the witness to tes- 
tify or to  test his knowledge of the facts, i t  should have been done 
by a preliminary examination. Beville v. R. R., 227. 

3. Carriers of Goods-Live Stock-Connecting Lines-Terminal Carriers 
-Possession-Principal and Agent-Evidence.-Where there is a 
nonsuit upon the evidence, in an action against a delivering carrier 
for damages in  transit  to live stock shipped over several roads, t h e  
possession of the live stock by that carrier, and its conduct and 
dealings with the consignee with reference to the shipment, were 
held to be sufficient evidence of the authority of the defendant's 
agent, upon whom demand had been made, to settle the loss, without 
the necessity of introducing the bill of lading of the initial carrier 
under which the shipment was made. Ibid. 

4. Carriers of Goods-Connecting Carriers-Live Stock-Delivery in  Bad 
Condition-Presumptions-Burden of Proof.-When a shipment of 
live stock is made over connecting lines of carriers, and delivered in 
bad condition to the consignee, there is a presumption, i n  an action 
for damages against the delivering carrier, that the injury occurred 
on its line, under the principle that, as  between the plaintiff and  
defendant the latter is peculiarly in  a position to know the facts, 
the burden of proof should rest on it. Ibid. 

CARRIERS OF PASSENGERS. 
1. Carriers of Passengers-Street Railways-Alighting Passengers-Neg- 

ligence-Evidence-Questions for Jury.-In an action for damages 
for a personal injury inflicted by a street railway company on i t s  
passenger, evidence is sufident,  upon the question of defendant's 
negligence, which tends to show that  the plaintiff, on boarding t h e  
car, showed the conductor her transfer from another car, informed 
him of her intended stop, and after the stop had been called, and 
when the car had slowed down, arose from her seat for the purpose 
of alighting, and was injured by a sudden and unexpected movement 
of the car; and a judgment of nonsuit should not be allowed. Reid 
v. Rees, 155 N. C., 230, cited and applied. Thorp v. Traction Co., 
33. 

2. Carriers of Passengers-Street Railways-Alighting Passengers-Con- 
tributory Negligence-Rule of the Prudent Man-Questions for Jury. 
I t  is not negligence per se for a passenger on a street car to arise 
from his seat and go towards the door with the purpose of getting 
off, when the car is approaching, and has slowed down for, a regular 
stopping place where he intends to alight; and a n  instruction in this 
case was correct which substantially charges the jury that  i t  would 
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CARRIERS O F  PASSENGERS-Continued. 
not be contributory negligence as  a matter of law if the passenger, 
in  so doing, was led to believe, as a person of reasonable care and 
prudence, that the car was about to stop, or that i t  had actually 
stopped, if he was injured in his effort to alight by the car being sud- 
denly moved or jerked forward by the defendant or its employees 
in charge. Shaw v. R. R., 143 N. C., 312, cited and distinguished. Ibid. 

3. Carriers of Passengers-Nileaye Books-Ezchange Tickets-Contracts 
-Conditions.-Railroad companies are under no legal obligation to 
sell mileage books at  a less rate than that fixed for ordinary fare, 
and a sale of such books forms a contract between the railroad and 
purchaser which binds the latter to the condition that he exhibit to 
the conductor his mileage book, together with his exchange ticket, 
when riding as a passenger. Mason v. R. R., 183. 

4. Same-Status of Passenger-Ejection prom Train-Interpretation of 
Statutes.-When a purchaser of a mileage book from a railroad com- 
pany is riding on an exchange ticket, and refuses, without excuse, 
to show his mileage book, in connection 'with the ticket, to the con- 
ductor on the train, he is not regarded as a passenger, and the con- 
ductor has the right to eject him from the train. Revisal, sec. 2629. 
Ibid. 

5. Carriers of Passengers-Mileage Books-Eachange Tickets-Contracts 
-Consideration.-When a passenger accepts a mileage book from the 
carrier a t  a reduced rate, and has been afforded a n  opportunity to 
purchase the ordinary or usual ticket, he enters into a contract with 
the carrier different from that implied by law upon the purchaser 
of an ordinary ticket a t  full rate of fare, and is bound in such cases 
by the terms of the contract in consideration of the reduced price. 
Ibid. 

6. Carriers of Passengers-Mileage Books-Exchange Tickets-Contracts 
-Conditions-Knowledge.-A passenger who has purchased a mile- 
age book from the carrier, and is riding on an exchange ticket, know- 
ing the conditions thereon, is not excused from the fulfillment of a 
condition that he exhibit the mileage book to the conductor on the 
train, if demanded. The reasonableness of this condition discussed 
by BROWS, J. Did.  

7.  Carriers of Passengers-Mileage Boolcs-Eachange Tickets-Conkitions 
-Conductor-Principal and Agent-Waiver.-Senzble, i t  is not op- 
tional with the conductor on the train to waive the requirement that  
a purchaser of a mileage book, riding on an exchange ticket, exhibit 
the mileage book to him. Ibid. 

8. Carriers of Passengers-Hileaye Books-Contmcts-Retainifig Ex- 
change Ticke t -E jec t ion -DamagesAe  plaintiff, claiming damages 
in  his action against the carrier for a wrongful ejection from the 
train on which he was riding, was shown not to have been a pas- 
senger, for the reason that he refused to comply with the condition 
of his ticket, exchanged for mileage, requiring him to show the mile- 
age book to the conductor: Held, the fact that the conductor failed or 
refused to return to the plaintiff his exchange ticket did not entitle 
the plaintiff to his passage without complying with his contract. Ibid. 
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CHEROKEE LANDS. See State's Lands. 

CITIES AND TOWNS. See Courts. 
1. Cities and Towns-Cotton Weighers-Delivery of Cotton-Bailment- 

Pleadings-Conversion-Demurrer.-The delivery of bales of cotton 
to a cotton weigher appointed under a town ordinance only to weigh 
the bales is no evidence of bailment either by the town or the weigher 
appointed by i t ;  and the complaint in an action against them for 
the value of cotton left thereafter by the owners on the platform, 
and which was lost without averment of conversion, is demurrable. 
Cotton Co. v. Wilson, 141.  

2. Cities and Towns-Streets and Sidewalks-Obstructions-Negligent 
Driving-Prozimate Cause-Nonsuit.-In a n  action against a city 
for personal injuries caused by plaintiff's being thrown from a vehicle 
which was overturned a t  night by one of its wheels striking a stump 
alleged to have negligently been left by the city on a street near the 
curbing, it  appeared from the evidence of the plaintiff that he knew 
of the stump and could readily have seen it  by a n  electric light, if 
he had been attentive to his driving: Held, the injury complained 
of was proximately caused by the inattention of the plaintiff, and a 
judgment of nonsuit was properly granted. Owens v. Charlotte, 332. 

3. Cities and Tozons - Waterworks - Overflow-Negligence-Frightened 
Horses-Proximate Cause.-When there is evidence tending to show 
that  a city engaged in supplying its citizens with water has failed to 
provide a water gauge a t  its pump-house, by which its operator there 
could tell whether the standpipe, placed a t  a distance, was over- 
flowing, and that its overflow frightened the horse of a person driv- 
ing past, causing him injury, which would not otherwise have oc- 
curred, i t  is sufficient upon the question of actionable negligence; the 
overflowing standpipe, if causing the injury, being the proximate 
cause. Woodie v. Wilkesboro, 353. 

4. Cities and Towns-Waterworks-Business of Supplying Citixens- 
Governmental Functions.-An incorporated town or city supplying 
its o v n  citizens with water, etc., owes the same duties towards its 
employees and the public as an individual or private corporation 
under like circumstances, and to the same extent is  responsible for 
its negligent acts, since in operating such public utilities it  is exer- 
cising a corporate and not a governmental function. Ibid. 

5. Cities and Towns-Waterworks-Overfloto-Contributory A7eylzgence- 
Rule of Prudent Man-Questions for  Jury.-There being evidence in 
this case tending to show that defendant by its negligence in failing 
to supply its operator a t  its pumping station with an accurate water 
gauge, caused water to overflow its standpipe and frightened the 
horses of the plaintiff to his injury, i t  is held that  the plaintiff was 
only required, under the circumstances, to exercise that care which a 
man of ordinary prudence would have used, and that the question 
of contributory negligence was properly submitted to the jury. Ibid. 

6. Cities and Towns-Bond Isstces-Street Improvements-Assessments- 
Direct Obligation.-A municipal bond providing that i t  shall con- 
stitute a general and direct obligation of the city, and, in addition 
thereto, is made chargeable to the property abutting upon certain 
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CITIES AND TOWNS-Continued. 
streets laid out by ordinances passed by the board of aldermen as 
permanent improvement districts or sections, is, upon its face, the 
direct obligation of the city, and the assessment specified an addi- 
tional security to the bonds. Charlotte v. Trust Co., 388. 

7. Name-Enabling Statute.-A statute which gives to a n  incorporated 
town or city, which has authority to pave its streets as a necessary 
expense payable out of its general funds, the further authority to 
tax the cost of the paving against abutting property owners, must be 
construed as  enabling legislation, giving a n  additional source of 
revenue and additional security to the bonds. Ibid. 

8. Cities and Towns -Bond Issues- Direct Obligation- dssessments - 
Additional Security-Diversiow of Funds.-When an act empowers a 
town to issue "street improvement bonds" in  ten equal series, each 
consisting of a like number of bonds, bearing a fixed rate of interest, 
required to be attested by the mayor and the city clerk, payable to 
bearer, redeemable by the town a t  a specified time, and executed 
with all the formalities of a regular issue of bonds, a requirement 
that  the bonds shall contain such recitals as may be necessary to 
make them chargeable to the property of the abutting owners of the 
streets improved will be construed to mean that  the assessments of 
this property are to be devoted by the town to the payment of these 
particular bonds, and may not be diverted; but this does not affect 
the general obligation of the city to pay them. Ibid. 

9. Cit;es and Towns-Streets and sidewalks-contributory Negligence- 
Burden of Proof-Ordinary Care-Specific Instructions-Appeal and 
Error.-The plaintiff sued the defendant town for damages for a n  
injury received in attempting to cross a ditch alleged to have negli- 
gently been left across the 'sidewalk. The court charged the jury 
correctly that  the bupden upon the issue of contributory negligence 
was upon the defendant to show that the plaintiff had not exercised 
ordinary care. An exception to the charge, that  the court failed 
to declare and explain the law of contributory negligence, should 
have been taken by offering a special prayer containing the instruc- 
tions desired. Holton v. Morganton, 432. 

10. Cities and Towns-Streets and Ridewalks-Lighting-NegZigence-Dis- 
cretion-Contracts.-In a n  action against an incorporated town and 
a lighting company for damages to one who was injured by a third 
person running into him with a horse and buggy, it  appeared that he 
was pushi6g a hand-cart along the street a t  the time of the injury, 
as  required by the ordinance; that the street was in good condition; 
and the only negligence alleged was that an additional electric light 
should have been placed there: Held, (1) the number of lights and 
their placing was within the discretion of the proper town authori- 
ties, for which the town would not be liable, and no liability attached 
to the lighting company acting under the direction of the town au- 
thorities in  placing the lights (Johnson v. Raleigh, 156 N. C., 269, cited 
and applied); (2 )  there was no breach of contract by the lighting 
company with the city to give the plaintiff a cause of action against 
the former (Gorrell v. Water Co., 124 N. C., 328, cited and distin- 
guished). Brady v. Randleman, 434. 



INDEX. 

CITIES AND TOWNS-Continued. 
11. Razlroads- Subscriptions- Deeds and Conveyances- Consideration - 

Town Charter.-A provision in a deed to lands given for subscription 
to stock in a railroad, placed in escrow to be delivered when a line 
of the railroad, in  the course of construction, should locate its depot 
"on the southern limits" of a named town, the location of the "south- 
ern limits of the town" is found by referring t& the charter in  force 
a t  the time of the deed, and not to that named in a subsequent charter. 
Bridgers v. Beaman, 521. 

12. Cities and Towns-Paving Streets.-A railroad company, in consider- 
ation of having a right of way through the streets of a city, con- 
tracted with the city, a t  the time the street was a dirt street, 
that it  would keep and preserve the street in good order for the use 
of the citizens of the town. I t  appears that, owing to the increased 
size of the city and travel over the street, i t  is necessary that the 
street should be paved with permanent material to insure the public 
a reasonable use of i t :  Held, the responsibility of the railroad under 
its contract extends beyond that  of keeping the dirt street in proper 
condition, and i t  is its duty to meet the present requirement of 
paving for the use of the citizens. New Bern v. R. R., 542. 

Czties and TOWNS- Governmental Duties- Negligence - Unless the 
right of action is given by statute, a municipal corporation may liot 
be held civilly liable to individuals for "neglect to perform or negli- 
gence in  performing" duties which are  governmental in  their nature, 
which generally include all duties existent or imposed upon them by 
law solely for the public benefit. Harrington v. Greenville, 632. 

Same-Fire Departments.-The maintenance and operation by a munic- 
ipality of a fire department for the benefit of the public are  duties of 
a governmental character, and, in  the absence of a statute to that  
effect, a recovery may not be had for'the negligent acts o r  omission 
of its officers or agents therein which cause damage to its citizens 
from fires. Ibid. 

Same-Inspection of Buildings.-The general powers conferred on 
municipalities by section 2929, Revisal, and other sections thereof, 
and the powers to regulate, inspect, and condemn buildings, Revisal, 
sec. 2081 et seq., are  governmental in their character; and for negli- 
gent default therein on the part of a municipality and its officers or 
agents no action lies, none having been given by statute. Ibid. 

Cities and Towns-Governmental Duties-Water Plants-Business for 
Profit-Negligence-Damages.-While a municipality engaged in a 
business enterprise for profit may be held liable in damages for a n  
injury negligently inflicted, responsibility extends only to those bur- 
dens and liabilities incident to the business features of the enterprise; 
and the principle does not obtain, as  in this case, in the negligent 
operation and maintenance of a water plant or system in connection 
with its ,fire department by reason of which the plaintiff sustained 
damages by fire to his property, as  such matters are  governmental 
and solely for the public benefit. Ibid. 

Cities and Towns-Fire Department-Dangerous Conditions-Negli- 
gence -Nuisance - Damages-Governmental Duties-Demurrer.-A 



CITIES AND TOWNS-Continued. 
cause of action against a municipality, alleging its negligent failure 
in permitting a building to remain in a condition to endanger sur- 
rounding houses from fire, and that the plaintiff's house was conse- 
quently destroyed, to his damage, is in effect a n  action to hold the 
municipality liable for its negligent failure to abate a nuisance, 
which is a governmental function, exercised solely for the benefit of 
the citizens; and it  is demurrable. Ibid. 

CLASS LEGISLATION. See Constitutional Law. 

CLOUD ON TITLE. See Equity. 

CONDITIONS. See Carriers of Passengers; Deeds and Conveyances. 

CONSIDERATION. See Deeds and Conveyances; Contracts ; Mortgages ; 
Vendor and Vendee. 

CONSTITUTION OF NORTH CAROLINA. 
ART. 

I, sec. 17. A larger tax may be levied against lumber companies for use 
of public road than on other vehicles. Dalton v. Brown, 175. 

'11, sec. 14. An amendment to a n  act to allow issuance of bonds must be 
passed with "aye" and "no" vote, etc., as well as  the original act. 
Russell v. Troy, 366. 

IV, see. 12. Extraterritorial jurisdiction conferred on recorder's court held 
constitutional. S. v. Brown, 467. 

IV, see. 14. Extraterritorial jurisdiction conferred on recorder's court does 
not contravene this section. 8. v. Brown, 467. 

V, see. 3. A larger tax may be levied against a lumber company for use 
of public road than on other vehicles. Dalton v. Brown, 175. 

VII, sec. 2. County commissioners given control of county affairs. Bunch 
v. Commissioners, 335. 

VII, sec. 7, does not apply to issuance of bonds by a graded school district. 
Russell v. Troy, 366. 

VII, sec. 7. For bonds issued by county for necessary expenses, this article 
does not apply. Pritchard v. Commissioners, 636. 

VII, sec. 14. County commissioners have the power to apply county funds 
to necessary expenses, in  the absence of some public-local law. Bunch 
v. Commissioners, 335. 

CONSTITUTIONAL LAW. 
1. Schools, County Farm-life-Racial Distinctions-Separate Schools- 

Equal Facilities-Interpretatiolz of Statutes-Constitzctional Law.-- 
Public Laws of 1911, ch. 84, providing for the establishment of county 
farm-life schools, by its provision that  only one school of the kind 
shall be established in any county, does not deprive the local authori- 
ties of the power to provide equal facilities for the two races, but 
means that  there shall not be more than one school of this k h d  for 
the instruction of both races, in  separate buildings, with equal facili- 
ties; and is therefore constitutional. Williams v. Bradford, 158 N. C., 
36, cited and distinguished. Whitford v. Commissioners, 160. 
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CONSTITUTIONAL LAW-Continued. 
2.  Interpretation of Statutes - Constitutional Law -Presumptions. - 

There is a strong presunlption in favor of the validity of legislation, 
and the courts will not declare a n  act unconstitutional unless it  is  
clearly so, beyond a reasonable doubt. Ibid. 

3. Same-Highways-Heavy Hauling-Lumber Companies.-An act au- 
thorizing a levy of a tax of two cents per mile on each 1,000 feet of 
mill logs, lumber, or other heavy material hauled by "any lumber 
company, corporation, person or persons engaged in the lumber busi- 
ness" and using the public roads of a certain county, is not the levy 
of a property tax, which is required to be uniform and ad valorem, 
but a taxing of a particular vocation, which is uniform in its appli- 
cation to that class, is without discrimination therein, and not in  
contravention of the fourteenth amendment of the Federal Consti- 
tution, or of Art. V, sec. 3, and Art. I, sec. 17, of the Constitution of 
North Carolina. Dalton v. Brown, 175. 

4. Same-Reports-Penalty Statutes.-A valid legislative enactment au- 
thorizing the levy of a tax upon those using the  public roads of a 
certain county for hauling mill logs, etc., thereon, of two cents per 
mile on each 1,000 feet thereof, is not unconstitutional in  its require- 
ment that  those thus using the roads make a report upon which the 
proper amount of taxes may be collected, and imposing a penalty of 
$10 a day for each day they fail to make the report; and it  being 
within the power of the Legislature to require them to make such 
report, t h e  penalties incurred are  enforcible. Ibid. 

5. Same-Roads and Highways-"Necessary Expenses."-The well order- 
ing and maintenance of the public roads of a coufty are  "necessary 
expenses" within the meaning of our Constitution and statutes, and 
for this purpose the county commissioners are  invested with full 
power to direct the application of all moneys arising by virtue of 
chapter 23 of the Revisal, in the absence of some public-local law 
enacted under Art. VII, sec. 14, of the Constitution, making contrary 
provision. Bunch v. Commissioners, 335. 

6. Same -Road Districts - Taxation -Direct Appropriation - County 
Funds-Constitutional Law.-Chapter 567, Laws 1909, purporting to 
provide for the "constructing and keeping in repair the public roads 
of Randolph County," was adopted by the county, as  the act requires, 
and was designed to establish a system for working the public roads 
of the county, to a large extent by the township system, primarily 
giving the trustees of each township the right to maintain and repair 
the roads therein, subject to appeal to ' the county commissioners in  
proper cases. Where the road extends through two or  more town- 
ships the power to lay out, alter, or discontinue i t  remains with the 
county commissioners, but after action taken, the road is  considered 
as  divided in sections, and its control is left with the local boards. 
The county commissioners are authorized and directed to levy a tax 
of not less than 8 1/3 cents on the $100 worth of property nor more 
than 15 cents thereon, the funds to be kept separate and apportioned 
to the various townships. I t  is admitted in  this case that the amount 
thus derived was insufficient and that the roads a re  in a poor condi- 
tion: Held, the Laws of 1909 relating to Randolph County did not 
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have the effect of repealing the provisions of section 1379, etc., of the 
Revisal so as to prevent the county commissioners from expending 
the general county funds for the maintenance, etc., of the roads of 
the county. Ibid. 

7.  Cities and Towns-Bond Issues-Legislative Amendments-Constitu- 
tional Law-Vote of the People.-When an act has been passed by the 
Legislature authorizing a graded school district to vote on the ques- 
tion of issuing bonds for a graded school in a certain amount, and 
amended a t  a subsequent session so as to authorize bonds to a larger 
amount and to run a longer time, both acts having been passed upon 
their several readings, with aye and no vote according to Article 11, 
sec. 14, of the Constitution, an issue of bonds under a still later and 
similar act for a larger amount and upon a greater rate of taxation 
is invalid i n  toto when the later act is not likewise passed in accord- 
ance with the constitutional requirements. Const., Art. VII, sec. 7, 
does not apply to such districts. Russell u. Trog, 366. 

8. flame-Distinct Propositions-Assent of Voters.-Bonds issued under 
a n  act which has not been passed by the Legislature according to the 
Constitution, Art. 11, sec. 14, amending a valid act authorizing a 
town to submit an issue of bonds for school purposes to its voters, 
which increases the amount, term, and rate of taxation of the bonds 
specified in  the former act, are invalid even as to the amount author- 
ized to be issued under the valid act, for that amount was only author- 
ized a t  a less rate of taxation, etc., as to which the voters upon the 
proposition under the invalid act have not assented. Ibid. 

9. Same-Repealing Acts.-A constitutional act of the Legislature author- 
izing a town to vote on "twenty-year" school bonds is repealed by a 
later act, though not passed in accordance with Article 11, sec. 14, 
of the Constitution, which only authorizes the issuance of the bonds 
for  a greater amount and rate of taxation and for a longer term. Ibid. 

10. Two OfJices-Acceptance-Vacancy-Constitutional Law.-The accept- 
ance and qualification for one office vacates eo instanti an office al- 
ready filled by the same incumbent. Midgett u. Gray, 443. 

11. Same-Acceptance-Qualification-Oath-Estoppel-A clerk of the Su- 
perior Court, while holding this office, was elected a school committee- 
man, qualified as such, and after having met with the other com- 
mitteemen, resigned in writing his position as  such to the board of 
education: Held, he was estopped by his resignation to deny that he 
had accepted the office, or his qualification therein, and the fact that 
he was not sworn on the Bible will not avail him. Ibid. 

12. Recorder's Court-Appeal and Error-Superior Court-Trial by Jury- 
Constitutional Law.-When the statute confers jurisdiction on a re- 
corder's court of a n  incorporated city or town of larceny of goods not 
exceeding $20 in  value, for the first offense, making i t  a petty mis- 
demeanor punishable by imprisonment in  the county jail or on the 
public roads for not exceeding one year, and provides for an appeal, 
a n  indictment by the grand jury of the Superior Court is dispensed 
with, the right to a jury trial is preserved in tha t  court to be had 
upon the warrant of the recorder, and the act is constitutional and 
valid. fl. u. Dunlap, 491. 
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CONSTITUTIONAL LAW-Continued. . 13. Recorder's Court-Statutory Misdemeanors-Felonies-Constitutional 
Law.-A statute is constitutional and valid which makes the offense 
of larceny of goods of not more than $20 in value, for the first offense, 
a petty misdemeanor, and confers jurisdiction thereof on a recorder's 
court of a n  incorporated city or town, and by the terms of the act 
makes the offense punishable i n  the county jail or on the public roads 
for a period not exceeding a year. Ibid. 

%ties and Towns-Bond Issues-Bridges-Necessary Expense-Legis- 
lative Restrictions-Vote of the People.-The building of bridges is  
a part of the necessary municipal expense. Hence a n  act which au- 
thorizes a bond issue in  a certain amount "to establish a better sewer- 
age system, etc., and other public improvements," requiring that the 
question of the issuance of the bonds be first submitted to the quali- 
fied voters of the town, includes bridges within its terms, and restricts 
the issuance of bonds for that  purpose within the requirements of 
the act. Warsaw v. Malone, 573. 

15.  Mortgages-Power of Sale-Limitation of Actions-Obligations of Con- 
tract-Statutes-RenzecEy-Reasonable Time-Constitutional Law.- 
Revisal, sec. 1044, declaring the power of sale contained in a mortgage 
shall be inoperative when the note i t  secured is barred by the statute 
of limitations, is applicable to those contracts which existed a t  the 
time of its becoming operative; but, as to those, i t  only affected a n  
existing remedy, which does not impair the obligations of the con- 
tract, when a reasonable time has elapsed thereafter within which 
the action could have been instituted. Graves v. Howard, 594. 

16.  Appeal and Error-Right of Trial by Jury-Manner of Trial Judge- 
Record-Constitutional Law.-The Supreme Court is confined to what 
appears in  the record, and cannot award a'new trial upon the ground 
assigned, merely that the manner of the judge was such a s  to deprive 
the prisoner, convicted of murder, of his right to a trial by jury. 
S. v. Jernigan, 475. 

17. Sales-Merchandise i n  Bulk-Statutes-Constitutional Law.-Chapter 
623, Laws 1907, being "An act to prohibit the sale of merchandise i n  
bulk in  fraud of creditors," is not unconstitutional or void as  a n  un- 
warranted limitation of the right to sell and dispose of property. 
Pender v. Speight, 612. 

18. Municipal Bonds-Public Roads-Necessary Expense-Constitutional 
Law.-A county is authorized to contract a n  indebtedness for the 
maintenance of its public roads under the provisions of Revisal, sec. 
1318 ( 2 7 ) ,  and such indebtedness being for a necessity, under Art. 
VII, sec. 7, of our Constitution, i t  is not required that  a special act 
be passed authorizing it  under the provisions of our Constitution, 
Art. 11, sec. 14. Pritchard v. Commissioners, 636. 

19.  Same-Legislative Will.-When a county has issued bonds for the 
maintenance of its public roads, as  authorized by Revisal, sec. 1318 
( 2 7 ) ,  and our Constitution, Art. VII, sec. 7 ,  objection to the validity 
of the bonds issued under a special act cannot be sustained when i t  
appears that the special statute was complied with both a s  to the 
amount and the method, though the act was not passed in conformity 
with the constitutional mandate of Art. 11, sec. 14. Ibid. 
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CONTEMPT. See Courts. 

CONTINGENT INTERESTS. See Estates. 

CONTRACTS. See Equity; Deeds and Conveyances. 
1. Contracts-Independent Contractor-Master and Servant-Respondeat 

Superior.-The employer is not liable for the negligence of his inde- 
pendent contractor unless the work contracted to be done is so in- 
herently dangerous that i t  could not be let out to another without 
incurring liability for his negligence. Harmon v. Contracting Co., 22. 

2. Same-Duty of Master-Safe Appliances-Safe Place to Work-Ruper- 
vision.-When the relation of independent contractor has not been 
established, both the employer and contractor are liable to an em- 
ployee of the latter for an injury caused to him by the negligence 
of another employee of the contractor in  doing the work contracted 
to be done, or by defective machinery or appliances furnished by the 
contractor, which defect the exercise of ordinary care by him would 
have removed. Ibid. 

8. Contracts - Independent Co9ztractor-Supervision-Direction-lVaster 
and Servant-Respondeat Superior.-When a railroad company con- 
tracts with another for the construction of its roadbed, and reserves, 
under the contract, control and direction over the work through its 
engineer, with the power of discharging any foreman or en~ployee 
"who is unsldlful or remiss in the performance of the work," the 
materials, etc., to be furnished under the direction of the railroad 
company's engineer, the relation of independent contractor is not 
established, and the rule of respondeat superior applies. Ibid. 

4. Mental Anguish-Photographer-Lost Films-Contracts-Party i n  In- 
terest-Notice.-A photographer lost certain films taken with a kodak 
of a deceased child shortly before and after her death, which he had 
received from the aunt of the child, its mother's sister, for develop- 
ment, who informed the agent "to be careful of them, as they were 
the only films of the little dead girl." There was no suggestion or 
notice to the photographer that the one delivering the films was 
acting for her sister, the mother of the child. I n  an action to recover 
damages for mental anguish, brought by the mother against the 
photographer for the negligent loss of the films: Held, conlpensatory 
damages were not recoverable, as  the interest of the plaintiff in  the 
transaction was not disclosed a t  the time. Thomason v. Hackney, 299. 

5. Contracts, Written-Interpretation-Intent.-The plain intent gathered 
from a paper-writing will control its construction, and it  will not 
be defeated by any omission to use technical words or expressions if 
equivalent words are employed for the purpose. Williamson v. Bit- 
ting, 321. 

6. Contracts of Eale-Cotton-Chose in  Action-Assignment-Parties.- 
A contract for the sale and delivery of merchantable cotton is a chose 
in  action, assignable, and a n  assignee thereof must sue in his own 
name, and not in the name of his assignor. Vaughan v. Davenport, 
369. 

7. Contracts of Sale-Assignment-Defect of Parties-Power of Courts- 
Ex Mero Motu-Practice.-It appearing of record in  this case that a 

553 



contract for the sale and delivery of 'merchantable cotton was as. 
signed by the plaintiff, and the defendant, notwithstanding recovery 
by plaintiff, would still be liable to plaintiff's assignee thereon, and 
the latter not being a party to the action, the appellate court, upon 
its own motion, orders a new trial. with leave to the defendant to 
have plaintiff's assignee made a party so that he will be bound by 
whatever judgment that may be rendered. Ibid. 

8. Contracts - Actions - Temporary Adjustments-Pleas i n  Bar.-The 
agreement entered into between the parties in  this case, affecting a 
temporary adjustment, held not to affect the defendant's rights a s  a 
lower riparian owner to the use of the water interfered with by a 
wing dam built by the plaintiff in  the Roanoke River. The decision 
in this case, Power Co. v. Navigation Co., 152 N. C., 472, affirmed. 
Power Co. v. Navigation Co., 393. 

9. Contracts-Conditional Warranty.-A contract for the sale of a lumber 
dry-kiln to be returned to the vendor upon its failure to do certain 
work, upon the fulfilln~ent of the vendee of specified conditions rela- 
tive to giving the vendor the opportunity of remedying defects and 
causing it  to do the work contracted for, when reasonable upon i t s  
face, is, in  the absence of fraud, enforcible. Manufacturing Co. v. 
Lumber Co., 507. 

10. Same-Countersign-Damages-Performance of Conditions.-When in 
a contract of sale of a lumber dry-kiln i t  was guaranteed that the 
kiln would accomplish certain results, and that  the material could 
be returned to the vendor in  the failure of the kiln to do so after an 
opportunity had been afforded the vendor to remedy any defects and 
cause the kiln to meet the requirements, the vendee cannot maintain 
a counterclaim for damages in  the vendor's suit for the contract 
price, without proving that he has performed the conditions upon 
which the guaranty was to have been effective. Ibid. 

11. Principal and Agent-Declarations-Evidence of Agent-Contradic- 
tions-Discretion of Court.-The declarations of agent as  to an alleged 
contract made by him for his principal after the event are  incompetent 
as  evidence, but may be admitted by the trial judge, in his discretion, 
subject to the condition that they be thereafter made competent; and 
in this case they are held competent in contradiction of the evidence 
of the agent as to the terms of the contract. Nteel u. Copeland, 556. 

12. Contracts of Sale-Breach-Damages Remote-Continued Offer to Sell 
-Loss of Profits-Certainty of Admeasurement.-In an action upon 
a breach of contract of a manufacturer of wire fencing to furnish a 
supply merchant with a sufficient quantity of the fencing for his trade 
during a certain period, i t  appeared that several car-loads of the wire 
were necessary for the purpose, and that  the vendor had undertaken 
to send out and distribute among the vendee's customers, according 
to a list furnished, circulars advertising the merits of that  particular 
fencing; that the vendee told vendor's agent that  he would purchase 
only upon condition that he could get all he wanted; that  in conse- 
quence of the transaction and the failure and refusal of the vendor 
to ship the second car-load, he had been prevented from obtaining 
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CONTRACTB-Continued. 
his profits, in a certain sum, on sales he would otherwise have made 
in certain specified transactions: Held, (1) vendee was entitled to 
recover his profits so shown on the second car-load ordered, in any 
event, as  the agreement constituted a continuing offer to sell before 
the withdrawal of the offer: ( 2 )  these profits were reasonably i n  the 
contemplation of the parties a t  the time of making the contract of 
sale, and the cost and selling price being fixed, were not difficult of 
ascertainment; and, semble, profits shown of this character could be 
recovered in the failure of the vendor to make further shipments 
embraced by the contract of sale. Ibid. 

13. Contracts-Agreemet to Lend Money-Contemplated Writing.-When 
it  appears that  the parties are negotiating to see if they can agree 
upon the terms of a contenlplated contract to be put i n  writing, it  is 
necessary for the contract to be written and executed to be binding. 
Elks v. Insurance Co., 619. 

14. Contracts - Consideration - Mutual Agreements -Definite Offer-Ac- 
ceptance.-For the acceptance of an offer to become a contract be- 
tween the parties i t  is  necessary that the offer be definite and certain, 
or capable of being made so, in order that the acceptance impose legal 
obligations on both parties for its fulfillment. Ibid. 

15. Same-Incomplete Agreement.-When a contract is sought to be estab- 
lished by conversations and correspondence between the parties, the 
whole must be considered, and although certain parts taken alone 
appear to constitute a binding agreement, i t  will not be established 
should i t  appear that there were further terms contemplated by the 
parties, essential to its completion, wherein they failed to agree. Ibid. 

16. Same,-Damages-Insurance-Offer to Lend Money-Corporate Action. 
In  an action against a life insurance company for damages for failure 
to comply with its alleged contract to loan money. to the plaintiff on 
mprtgage security, i t  appeared that applications for loans were to be 
passed upon by the defendant's finance committee, bo.th as to  the 
security offered and the conditions of the company's funds to make 
loans when applied for. The legal department of the company ap- 
proved the mortgage papers to secure the loan, and advised the appli- 
cant, through the local agent of the company, that  the loan would 
be made, which the committee finally determined could not be done, 
owing to the amount of the company's premium receipts and other 
causes: Held, that  as it  required the approval of the finnace com- 
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mittee, which was not given, there was no binding promise, expressed 
or implied, the acceptance of which would bind the company under 
a contract or agreement to make the loan, and that the transactions 
were merely incompleted negotiations. Ibid. 

17. Contracts-Offer to Lend Money-Incomplete as to Duration-Evi- 
dence-Damages-Nonsuit.-In an action for damages for failure of 
the defendant to comply with its contract to lend money to the plain- 
tiff, there must be evidence tending to show that  the agreement had 
been made definite as  to the maturity of the loan as  well as  to the 
amount, or a judgment of nonsuit in  the defendant's favor will be 
granted. Ibid. 
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CORPORATIONS. See Pleadings. 
1. Public-service Corporations - Telephone Companies - Discriminative 

Rates.-A telephone company, acting under a quasi-public franchise, 
is a public-service corporation, and as such is subject to public regu- 
lation and reasonable control, and is required to afford its service a t  
uniform and reasonable rates and without discrimination among its 
subscribers and patrons for like service under the same or substan- 
tially similar conditions. Telephone Co. v. Telephone Co., 9. 

2. Same-Contracts-Breach-Physical Connection-Rights of Public.-- 
I n  the absence of constitutional or statutory requirement, the obliga- 
tion of a public-service corporation to afford service a t  reasonable 
rates, without discrimination, to those who pay the charges and abide 
by the reasonable regulations of the company, does not extend to the 
enforcement of one company to make physical connection with an- 
other; but after this physical connection has been voluntarily made, 
under a fair and workable arrangement and guaranteed by contract 
between the companies, and the continuous line has come to be 
patronized and established as  a great public convenience, such con- 
tract shall not, in breach of the agreement, be severed by one of the 
parties. Ibid. 

3. Public-service Corporations - Telephone Companies-Contracts-Ven- 
dor and Venclee-Knowledge, Expressed or Implied.-A purchaser of 
a telephone company under contract with another to render certain 
services to the subscribers of the latter a t  a stipulated price, the con- 
tract covenanting to that  effect for the successors and assigns of each 
of the contracting parties, cannot, after taking over the property and 
entering on the enjoyment of the rights and privileges conferred 
be allowed to repudiate its obligations and its burdens, when it  has 
purchased with full knowledge of the existence of the contract, or of 
facts sufficient to put i t  upon inquiry leading to knowledge. Ibid. 

4. Public-service Corporations - Contracts - Rates - Discrimination - 
Rights of Public-Performance of Duties.-Public-service corpora- 
tions, being required to render their service a t  uniform and reason- 
able rates and without discrimination, are  not allowed to enter, or 
continue, in the performance of a contract which discriminates among 
their patrons or which renders them unable to perform the duties 
imposed upon them by reason of their charter. Ibid. 

5. Same-Reasonable Rates-Modification of Contract-Issues.-Two pub- 
lic-service telephone companies having entered into a contract speci- 
fying certain services, a t  a fixed rental o r  toll or charge, to  be per- 
formed by each to the subscribers of the other, and having made a 
physical connection of the two systems and lived up to the contract 
for a period of years, one of them sold to another corporation which 
sought to put an end to the contract upon the ground that it  was dis- 
criminative among its subscribers, and that the charges for the 
services to be performed under the contract were insufficient: Held, 
the contract was binding between the parties, but should be annulled, 
on account of the rights of the public therein, as  to which a n  issue 
should be submitted, to the extent that they are discriminative among 
patrons receiving like service under like conditions, or if i t  is so un- 
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reasonable and burdensome as to render a party unable to perform 
properly the duties under its charter, the parties should'be allowed 
to continue the service under such reasonable rates as they may 
further agree upon, or which may be sanctioned and approved by the 
Corporation Commission. Ibid. 

6. Public-service Corporations-Contracts-Rights of Parties-Scope of 
Inquirz~.-In this action to annul a contract made between two public- 
service telephone companies by a vendee of one of the parties, i t  is 
Held, if i t  is found in the lower court that the public rights are  not 
affected, physical connection between the two systems having been 
made and service continuously rendered thereunder, the mere fact 
that, as between the individuals concerned, the contract may operate 
unequally would not justify or permit that the contract in  that respect 
be avoided; and further. that, as affecting the rights of the parties, 
i t  be ascertained and determined whether one of them has extended 
the privileges conferred to persons or telephone systems not embraced 
in the agreement. Ibid. 

7. Corporations-Directors-Advantages-Trusts and Trustees-Creditors 
-Shareholders.-It is the duty of the directors of a corporation, as  
trustees of its property for the benefit of its creditors and share- 
holders, to administer the trust for the mutual benefit of the parties 
interested, and for them to receive therein an advantage to them- 
selves not common to all is a plain breach of the trust imposed. 
Pender v. Speight, 612. 

8. Corporations-Shareholders-Retiring Stock-Debtor and Creditor.- 
An agreement made by the shareholders of a corporation, between 
themselves, to retire any of its stock before settling with the cor- 
poration's creditdrs, is void as against the rights of the unpaid credi- 
tors. Ibid. 

9. Corporations-Directors-Insolvency-Knowledge Implied-Debtor and 
Creditor-Trusts and Trustees-Advantages-Credit-Sale of Entire 
Assets.-The law charges the directors of a corporation with actual 
knowledge of its financial condition, and holds them liable for dam- 
ages sustained ky stockholders and creditors by reason of their neg- 
ligence, fraud, or deceit; and where a corporation is insolvent, and 
the directors retire certain portions of their shares of stock therein 
and receive therefor credits on obligations due by them to the cor- 
poration, and sell the entire assets by resolution passed, to one of 
them, participating therein, a t  a reduced price, the transaction is 
void on its face, as against creditors and other shareholders, not- 
withstanding the directors were unaware of its insolvency. Ibid. 

10. Corporations-Oftkers-Fraud-Debtor and Creditor-Parties.-An ac- 
tion by a creditor or stockholder will lie against the officers, including 
the directors of a corporation, for losses resulting from bare fraud or 
negligence, without his having first applied to the corporation to bring 
the action. Braswell v.  Bank, 628. 

11. Corporations - Directors-Hanage~~ent-Best Judgnzent-Liability.- 
The directors of a corporation are only required to exercise ordinary 
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CORPORATIONS-Continued. 
diligence, intelligence, and judgment in  the management of corporate 
business, and are not liable for losses arising from their mistakes, or 
from the mistakes of subordinate officers therein made. Ibid. 

COST. See Appeal and Error. 

COTTON WEIGHERS. See Cities and Towns. 

COUNTERCLAIM. See Practice. 

COUNTY COMMISSIONERS. See Roads and Highways. 
1. County Commissioners-Bridges, Delay in Building-Neyligencei 

Discretion.-Damages for injuries received in crossing a creek i n  a 
conveyance, in an action alleging the crossing to have been dangerous, 
and caused by the negligence of the county commissioners in not 
having a bridge over it  erected under their contract in a reasonable 
time, are not recoverable, the matters complained of being discre- 
tionary with the commissioners, and not reviewable in the courts. 
Templeton w. Beard, 63. 

2. County Commissioners-Negligence-Individual Responsibility-Cor- 
ruption and Malice-Pleadings-Evidence.-To recover individually 
of county commissioners for their acts or omissions as such, involv- 
ing a n  exercise of discretionary powers, i t  is necessary to allege and 
prove that they acted or failed to act "corruptly or of malice," and 
that  principle is not affected by the fact that in other and many in- 
stances they act ministerially. Ibid. 

3. County Commissioners-Penalty-Jurisdiction-Justice of the Peace- 
Appeal.-An action against a county commissioner for the penalty 
of $200 prescribed by Revisal, see. 3590, for neglecting to perform 
the duties required of him, and to be paid to the party suing therefor, 
etc., is ez contructu, and is originally cognizable in a court of the 
justice of the peace, and hence is not open to a party seeking its 
recovery originally in  the Superior Court. Ibid. 

4. County Conzmissioners-Control of County Aflairs-Constitutional Law 
-Interpretation of Statutes.-Under the Constitution and Public 
Laws of North Carolina the board of county commissioners are gen- 
erally given supervision and control of governmental matters in the' 
several counties. Constitution, Art. VII, sec. 2; Revisal, sec. 1318 
et seq. Bunch v. Commissioners, 335. 

COURTS. See Equity; Judgments. 
1. Contempt of Court-Service of Process-Knou1edge.-It is not neces 

sary to show legal service of a restraining order to attach a party for 
contempt for its violation, for i t  is sufficient to prove circumstances 
from which it  can be reasonably inferred that  the respondents had 
knowledge of the fact that the order had been issued. 

2. Same-Evidence Suficient.-The expressed intent of respondent, in pro- 
ceedings for contempt of an order of court, to run a merry-go-round, 
in  spite of a restraining order, with evidence that the order had been 
issued on the day previous to its running in violation thereof; and on 
that day the respondent had an interview with his attorney, who was 
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present in  the clerk's office when the order was filed, and immediately 
thereafter a bill of sale to a third- party was made, alleged to be 
fictitious, who ran the merry-go-round a t  the time complained of; 
that  the order was read to respondent's wife, a copy of which she 
refused to receive, and which evidently thereafter, and before the com- 
mission of the offense by the vendee, the respondent had seen, a copy 
also having been left with his vendee; that the parties were traveling 
together in  a n  amusement troupe, etc., is sufficient to sustain the 
findings of the trial court upon which the conviction for contempt 
was entered. Ibid. 

3. Contempt of Court-Disavowed Intent-Evidence-Conviction.-The 
mere sworn disavowal of any intention on the part of one attached for 
contempt of a n  order of court is  not sufficient for him to demand his 
discharge, when from his acts or conduct i t  may be seen that  he was 
guilty thereof. Weston v. Lumber Co., 158 N. C., 270, cited and ap- 
plied. Ibid. 

4. Courts-Judicial Notice-Highways-Heavy Hauling-Lumber Corn- 
panies.-The courts will take judicial notice of the fact that  lumber 
companies and others engaged in the lumber business do greater in- 
jury to the public roads used by them than is done by the ordinary 
use. Dalton v. Brown, 175. 

5 .  Power of Courts-Process-Amendments-Change of Cause.-The court 
has no power to convert a pending action that cannot be maintained 
into a new or different action by amendment of process or pleadings. 
Bennett v. R. R., 345. 

6. ~ame-wrongful Death-Executors and Administrators-Interpretation 
of Statutes.-In a n  action to recover for the wrongful death of an- 
other (Revisal, sec. 5 9 ) ,  brought by the wife individually, the court 
has no power to allow a n  amendment to the summons so a s  to change 
the action into one by her in a n  administrative capacity. Ibid. 

7. Justices of the Peace-Title to Lands-Jurisdiction-Judgment-Xu- 
perior Court-Estoppel.-A judgment of a justice of the peace in  a 
summary action of ejectment wherein the title to the lands is contro- 
verted by the answer does not estop the plaintiff, in  his action there- 
tofore brought in  the Superior Court, to convert the deed to the lands 
in  question into a mortgage on the ground of fraud. The proceedings 
before the justice are void upon their face, in  view of the title therein 
set up by the defendant, and i n  the absence of any adjudication of 
tenancy by the justice; and the judgment of the Superior Court, hav- 
ing assumed jurisdiction over the whole subject-matter, is final. 
Culbreth v. HaZl, 588. 

8. Cities and Towns-Recorder's Court-Criminal Action-Extraterritorial 
Jurisdiction-Constitutional Law.-A legislative enactment creating 
a municipal court for a n  incorporated city or town, and conferring 
thereon jurisdiction in  a territory extending one mile beyond its cor- 
porate limits, over criminal cases concurrently cognizable in  a justice's 
court, is valid (State Constitution, Art. IV, sec. 12)  ; and does not 
contravene Article IV, sec. 14, of the Constitution, providing for 
special courts for the trial of misdemeanors in cities and towns. S. 
v. Doster, 157 N. C., 634, cited and distinguished. N. v. Brown, 467. 
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COVENANTS. See Deeds and Conveyances. 

DAMAGES. 
Deeds and Conveyances - Contracts - Equity - Rescissiofl - Unreason- 

able Delay-Damages-Actions a t  Law.-A purchaser of lands, hav- 
ing lost his right to have his deed rescinded for fraud because of his 
vendor's misrepresenting that  he was the owner of the fee when h e  
only had a life estate therein, subsequently acquired the remainder: 
Held, his measure of damages under the facts of this case is the 
amount paid by him to make his title in  fee, as  i t  was represented to 
him to be. Van Gilder v. Bullen, 291. 

DEBTOR AND CREDITOR. See Bills and Notes; Partnership; Statute of 
Frauds; Trusts and Trustees; Corporations. 

1. Assignment for Creditors-Debtor and Creditor-Preexisting Debt- 
Unlawful Preference-Interpretation of Statutes.-The provisions of 
chapter 918, sec. 2, Laws 1909, repealing section 968 of the Revisal, 
construed with amendments to sections 967, 969, 970, and 972 thereof, 
relating to assignments for the benefit of creditors and prohibiting 
discrimination among them, extends to all cases where "property has 
been transferred or conveyed within four months next preceding the 
registration of the deed of trust or assignment, in  consideration of the  
payment of a preexisting debt, where the grantee or transferee of 
such property knew, or had reasonable grounds to believe, that the 
grantor or assignor was insolvent a t  the time of making such con- 
veyance or transfer": Held, the four months period mentioned i n  
the statute is to be counted, as therein stated, from the time the 
transfer or conveyance was made, and not from the time of its regis- 
tration, as  provided in the present Federal bankrupt act, and the  
mortgage, in this case, having antedated for more than four months 
the general assignment, and the grantee having no notice of the 
grantor's insolvency, the claim is not an unlawful preference ac- 
cording to the provisions of our law. wooten v. Taylor, 604. 

2. Same-Consideration Present i n  Part-Four Months Period.-An as- 
signor for the benefit of his general creditors theretofore had executed 
a chattel mortgage which substantially conveyed all of his assets 
to the net value of $1,289.58, to secure a debt of $700 upon the  
consideration of $200 cash then advanced, and the mortgagee's in- 
dorsement to the bank, then made, of a note for $500, $300 of which 
was a debt for which the mortgagee was already an indorser for the  
mortgagor. The mortgagee paid the notes on which he was a n  in- 
dorser, and in a n  action brought by the trustee in the deed of general 
assignment for the benefit of creditors to have the creditors prorate 
with the mortgagee, i t  is Held, that  as  to the cash consideration of 
$200 and the $200 for which the mortgagee indorsed a t  the time of 
making the mortgage, they being a n  obligation presently incurred, 
there was no unlawful preference given by the transaction; and that 
as  to the $300 for which the mortgagee was already an indorser, the  
mortgage or conveyance having been given more than four months 
before the execution of the general assignment without knowledge of , 
the mortgagee of the mortgagor's insolvency, i t  did not come within 
the meaning of the statutes and was not a n  unlawful preference. Re- 
visal, sees. 967, 968, 970, 972. Ibid. 
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DECLARATIONS. See Principal and Agent. 

DEEDS AND CONVEYANCES. See Escrow; Sales; Contracts. 
1. Deeds and Conveyances-Time of Delivery-Control of Grantor.-In 

order to make a valid delivery of a deed the grantor must part with 
the possession of the deed, with all power or control over i t  a t  the 
time of delivery. Weaver 21. Weaver, 18. 

2. Same-Instructions to Deliver.-A deed made by a father to a son, re- 
serving a life estate, and given to another for safe keeping, with the 
understanding that the grantor retained control over it, with power 
of cancellation, Held, not to be a valid delivery, though the grantor 
may have instructed the delivery to be made after his death if he 
had not taken it  up or canceled it. Ibid. 

3. Deeds and Conveyances-l%ne of Delivery-Control of Grantor-Pos- 
session by Grantee-Presumptions-Evidence.-The presumption of a 
valid delivery of a deed, reserving a life estate, from the possession 
in the hands of a third person for the benefit of the grantee, is re- 
butted by showing that the grantor had retained control over it  during 
his lifetime, with the right of cancellation. Ibid. 

4. Deeds ancl Conveyances-NateriaE Alterations-Questions of Law-Time 
--Questions for Jury.-When an alteration in  a deed is established it  
avoids the instrument if i t  is material, the question of its materiality 
being one of law, exclusively for the court, to be determined upon 
whether it  affects the identity of the instrument or the rights and 
obligations of the parties to it, leaving the question of the time when 
the alteration was made a fact to be determined by the jury. Ibid. 

5. Deeds and C~nveyances~Alterations-Time-Questions for Jury-Evi- 
dence.-In determining when a n  erasure or interlineation in a n  in- 
strument has been made, which involves the question of title a t  issue, 
between the parties to the action, the jury should consider, under 
proper evidence, any difference in  ink and handwriting and other 
relevant circumstances; and if the deed has bean withheld from 
registration, this fact should, in the absence of explanation, have 
more or less weight with them according to the lapse of time, and 
viewed in connection with any change made in the condition of the 
parties to the deed. Wicker v. Jones, 102. 

6. Bame-Burden of Proof.-The party claiming title under a deed is en- 
titled to introduce it  in evidence, upon proof of its execution, and 
then the burden of proof is on the party assailing it  on account of 
erasures or interlineations appearing on its face, to satisfy the jury 
by the greater weight of the evidence that the interlineations or 
erasures were made after the execution of the deed. Ibid. 

7.  Deeds and Conveyances-Alterations-void Conveyances-Btrangers 
to Conveyance-Title.-When the title to lands is in  dispute, a party 
who is not claiming under a deed which he seeks to have declared 
invalid for erasures or interlineations cannot avail himself of that 
position. Ibid. 

8. Deeds and Conveyances-Plats-Description-Expert Evidence-Direct 
Evidence-Harmless Error.-In an action involving title to lands, a 
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DEEDS AND CONVEYANICES-Continued. 
plat was shown a witness, who was a surveyor, and, reading from a 
deed in the chain of title, the witness was asked, as  a surveyor, if he 
could say whether or not the locus in  quo lay within certain lines 
marked on the plat, which made for the defendant's contention. The 
witness replied in  the affirmative, and i t  is held, the evidence is com- 
petent; especially as afterwards this witness testified, without objec- 
tion from the plaintiff, that the deed of the defendant covered the 
land in controversy. Ibid. 

9. Deeds and Conveyances-Plaintiff's Title-Affirmative Judgment-Ap- 
peal and Error.-In an action to recover land the plaintiff must re- 
cover upon the strength of his own title, and the judgment rendered 
upon the verdict in  this case is modified to the extent that i t  adjudi- 
cates "that the defendant is the owner and entitled to the possession 
of the lands," there being nothing admitted by the pleadings or found 
by the jury which supports this affirmative judgment for defendant. 
Did.  

10. Same-Estoppel.-The judgment in defendant's favor in  this action, 
involving title to lands, is a n  estoppel upon plaintiff in  the further 
prosecution of an action for the same cause, though i t  is held that the 
defendant is not entitled to a judgment that he is  the owner and en- 
titled to the possession of the locus in  quo. Ibid. 

11. Deeds and Conveyances-Probate-Presumptions.-The presumption 
that  the probate of a deed is properly taken arises when the only 
indorsement thereon is that the parties claiming under i t  "procured 
the same to be proved." Moore v. Quickle, 129. 

12. Same-Probate Officer-Registration-Regularities Presumed.-The 
word "jurat," written on a deed by an'officer authorized to take pro- 
bates, means "proved"; and when there is nothing in the form of the 
probate on the deed in question indicating that  i t  was improperly 
taken, and there is no evidence to that effect, a presumption arises 
from the act of the register of deeds in admitting the deed to registra- 
tion that the probate was by the proper officer and regular, and that 
proof of that  fact was before him. Ibid. 

13. Deeds and Conveyances-Sherirs Deed-Recitals-Execution-Evi- 
dence.-In a n  action for the possession of land, a recital in  a sheriff's 
deed, in  the chain of title of a party litigant, that  an execution had 
been issued on a judgment under which the lands were sold, is not 
prima facie evidence that  the execution was issued, in  the absence 
of any proof that after due search the execution could not be found. 
Person v. Roberts, 168. 

14. Same-Official Acts.-The act of issuing an execution is  not that of the 
sheriff, but of the clerk, and should be proved by the execution itself. 
or in  its absence, if lost, by entries on the record, and if i t  cannot be so 
proved and the search for it  has been made without avail, the recita- 
tion i n  the sheriff's deed becomes prima facie evidence that  execution 
had been issued. Ibid. 

15. Appeal and Error-Agreements-Nheriff's Deed-Recitals-Execution 
-Evidence.-In his action for possession of certain lands, the plain. 
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tiff introduced a sheriff's deed to the loctcs i n  qzco, in  his chain of 
title, and. sought by evidence to estop the defendant as  claiming from 
a common source. The defendant defended updn the ground that 
there was no evidence that an execution had issued under the judg- 
ment. The parties litigant filed an agreement in this Court to the 
effect that the sheriff's deed "was made under execution" in  the case 
wherein the judgment relied upon was rendered: Held, i t  appeared 
from the words of the agreement that the execution had issued, and 
further evidence thereof was unnecessary; but as counsel afterwards 
agreed that such an admission was not intended by them, the case 
was decided according to the modified agreement. Ibid. 

16. Deeds and Conve?~ances -Adverse Possesston - Common Source - 
Berzior Title-Evidence.-When in an action for the possession of 
land both parties claim from a common source of title, the one holding 
the senior title, nothing else appearing, is entitled to recover. Whether 
the deeds covered the locz~s in  quo is a question for the determination 
of the jury. Ibid. 

17. Deeds and Conveyances-Indorsement on Deed-Evidence.-An indorse- 
ment on a deed which does not refer to the deed and with nothing to 
show why and by whom or under what authority it  was made, is in- 
competent to alter or change the description of the lands conveyed. 
Ibid. 

18. Deeds and Conveyances-Registration-Notice.-Actual notice of a prior 
conveyance of land, however full, cannot supply the notice of regis- 
tration required by the statute, or affect the validity of a deed subse- 
quently taken, but prior in  time of registration. Burwell v. Chap- 
man, 209. 

19. Btanding Timber-Deeds and Conveyances-Requisites.-Valid convey- 
ances of the title to standing timber must be sufficient in  form to pass 
realty, and are governed by all the laws relative to the transfer of title 
to land. Ibid. 

20. Deeds and Conveyances -Registration - Possession - Notice.-Pur- 
chasers for value of lands sufficient in  form and properly registered 
are not affected with notice by possession of those claiming under a 
prior deed, either invalid in form or not registered a t  the time of the 
other conveyance. Ibid. 

21. Deeds and Conveyances-Standing Timber-Waste-Consideration- 
Reconveyance-Registration-Notice-Equity.-A reconveyance of 
the same standing timber between the same parties expressing a con- 
sideration of $1 and a release of the grantor "from all claims for 
damages on account of waste" which had been committed in  violation 
of the restrictions of the first deed, is for a valuable consideration, 
and the grantees therein do not take subject to any equities of pur- 
chasers under a prior acquired and subsequentIy registered deed, given 
by their grantor. Ibid. 

22. Deeds and Conveyances-Fraud-Misrepresentations i n  Values-Caveat 
Emptor.-While in  proper instances the doctrine of caveat evnptor 
applies to transactions in  lands, relief will be afforded when it is 
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shown that the buyer of real estate in  a town where he was unac- 
quainted with such values reasonably relied upon a false representa- 
tion of an expert therein, in  a sale made by him, that the owner had 
recently bought the property a t  $3,500, when in point of fact he had 
only paid $2,750 for it, and it  is fairly to be inferred that the false 
representation was made with the intent to deceive the purchaser 
and induce him to believe he was making a good trade. Stewart v. 
Realty Co., 230. 

23.  Same-Rescission-Damages-Election of Purchaser.-When misrepre- 
sentations of values are made in the sale of lands with a fraudulent 
purpose, calculated to and which reasonably did deceive the purchaser, 
and were relied on and acted upon by him, it  will avoid the convey- 
ance, or leave the purchaser to his redress in  damages unless by his 
conduct he has waived the latter remedy by electing to avoid the 
transaction. Ibid. 

24.  Deeds and Conveyances-Principal and Agent-Acceptance of Benefits. 
-Waiver.-The owner of lands who has accepted the benefits of a 
sale thereof induced by the fraudulent representation of his sales 
agent, acting within the apparent scope of his authority, is bound by 
the transaction, and the doctrine of respondeat superior applies. Ibid. 

25.  Deeds and Conveyances-Values-Mi~re~~resentations-Fraud-Caveat 
Ernptor-Measure of Damages.-When it  is shown that a vendor 
of lands has fraudulently made a sale thereof by representing that 
he had recently paid $3,500 for the property, when in point of fact 
he had only paid $2,750 for it, and this formed an inducement to the 
transaction, the measure of damages is the difference between $2,750, 
the price the owner had actually paid, and $3,500, the price he repre- 
sented he had paid, without regard to the actual value of the prop- 
erty, unless by his conduct the purchaser has elected to rescind the 
conveyances. Ibid. 

26.  Same-Rescission-Waiver-Measure of Damages.-The plaintiff pur- 
chased of the defendant certain lands and gave his note secured by 
mortgage thereon for the purchase price. Thereafter he demanded 
cancellation of the note and mortgage and offered a deed reconveying 
the lands, upon the grounds of "misrepresentation and deception," 
and then brought his action alleging fraud in the transaction: Held, 
the demand of plaintiff was a waiver of his right to recover damages 
upon the question of values, and having elected to rescind the trans- 
action, he would only be permitted to recover any money actually 
paid upon it, and interest thereon. Ibid. 

27. Deeds and Conveyances-Fraud-Election-Waiver, Effect of.-An elec- 
tion by the purchaser to rescind a fraudulent sale of land, when once 
made, with knowledge of the facts, between coexisting remedial 
rights, which are inconsistent, is irrevocable and conclusive, irre- 
spective of intent, and constitutes an absolute bar to any action, suit, 
or proceeding, based upon any remedial right inconsistent with that 
asserted by the election. Ibid. 

28. Deeds and Conveyances-Fraud-Evidence Rendered Competent- 
Testimony, Hozo Construed.-In regard to a sale of lands alleged by 
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plaintiff to  have been procured by fraud, a witness was permitted, 
over defendant's objection, to testify that  on a certain occasion "he 
found there was a crooked sale on hand," referring to the t ransac t i~n  
complained of, and concerning which he had already testifled fully 
and directly as  to the entire facts, tending to establish deliberate 
fraud on the part of the defendant: Held, no reversible error. 
Chadwick v. Kirkman, 259. 

29. Deeds and C o n v e y a n c e s - C o n t r a c t s - E q u i t y - F r a u d - R e s c i -  
reasonable Delay.-Upon the principle that  a party seeking to rescind 
a contract for fraud in its procurement must promptly act upon the 
discovery of the fraud, i t  is held that  equity will not afford relief to a 
purchaser of lands in  his action to rescind his deed for fraud when 
he has waited for two years without indicating his purpose to do so. 
Van Gilder v. Bullen, 291. 

30. flame-Acquiescence.-A purchaser of lands seeking equitable relief 
upon the ground that the sale had been procured by the fraudulent 
misrepresentation of the vendor that  he owned the fee, whereas he 
only owned a life estate therein, by acquiring the remainder indicates 
that  he intended to perfect his title and abide by his contract. Ibid. 

31. Deeds and Conveyances-Contracts-Mortgages-Life Estates-Acquisi- . 
tion of Fee-Feeding Estoppel-Decree of Foreclosure-Equity.-A 
purchaser who acquired only a life estate i n  lands under a deed pur- 
porting to convey the fee, wherein there was a provision under which 
he assumed a certain existing mortgage indebtedness against the 
land, afterwards acquired by purchase the remainder in  fee. I n  pro- 
ceeding to foreclose the mortgage, after the death of the life tenant; 
Held, (1) the life estate, having fallen in, was not subject to fore- 
closure sale; (2)  the purchaser had the right to perfect his title by 
acquiring the remainder by purchase; and (3) the doctrine of feeding 
a n  estoppel does not apply to the subsequent acquisition of the re- 
mainder, SO as  to subject i t  to a n  order of sale or a decree of fore- 
closure. Ibid. 

32. Deeds and Conveyances - Title - Common Source - Superior Title- 
Equity-Estates-Remainders.-The doctrine that  when both parties 
to a controversy are  claiming under a common source of title to the 
lands i n  dispute they may not deny the title of the person under 
whom they both claim, does not prevent one of them from showing 
that  he has acquired a better title, as, i n  this case, that  the common 
source held only a life estate, which had fallen in, and that he is en- 
titled to possession under a deed from the remainderman. Ibid. 

33. Deeds and Conveyances - Calls- Adjoining Lines -Evidence. -When 
the line of another tract of land is definitely called for as  one of the 
termini in  a grant or deed, and this line is fixed and established, 
i t  will control a call by course and distance, whether such line is 
marked or unmarked. Lumber Co. v. Hutton, 445. 

34.  Contracts-Rights of Way-Deeds and Conveyances-Payment-Accept- 
ing Check-Explanation-Evidence.-Pending negotiations with de- 
fendant for the defendant to have the right of way for a lumber or 
logging road over his land, the plaintiff received a draft of a con- 
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tract from defendant's attorney for a right of way for five years, 
together with his check for $275 to pay for it. The plaintiff returned 
the contract, refusing to grant the right of way for a longer period 
of time than one ?ear for that sum, with privilege of renewing for 
another year a t  the same price, but indorsed the check and received 
the money for it. The defendant's attorney returned the contract to 
the plaintiff, instructing him to make such changes as  he pleased, 
which plaintiff changed to a one-year period, with the privilege of 
renewal, returned i t  to the attorney, who delivered it  to the defendant, 
who entered upon the land and occupied the right of way: Held, (1) 
plaintiff's indorsing the check was not sufficient to convey a right of 
way or other interest in his land; (2) not admitting plaintiff's evi- 
dence tending to explain his indorsement of the check, i. e., that he 
did so to await further negotiations, and not as i n  payment for a 
five-year period, was error. Leach v. Lumber Co., 532. 

35. Rights of Way-Deeds and Conveyances-Acceptance-Telrms and Con- 
ditions-Contracts-Evidence.-By accepting a conveyance of a right 
of way over lands, and by entering thereon and occupying the lands 
for the purpose named, the grantee is bound by the terms and condi- 
tions of the deed; and, in this case, the question as  to whether there 
was a contract entered into between the parties depends upon whether 
there was such an acceptance by the grantee.-Ibid. 

36. Deeds and Conveyances-Rightful Entry-Willful Trespass-Exemplary 
Damages-Measzcre of Damages-Contracts-Payment-Accou~zting.- 
One who has entered upon the lands of another under contract with 
him for a right of way, but under a misunderstanding of its terms, 
is not a willful trespasser, and cannot be held liable for exemplary 
damages, but for the value of the right of way and its use for the 
time of i ts  occupation, and for any real injury that  the land may have 
sustained in consequence; and the owner will be held to account for 
any moneys he may have received by virtue of the occupancy, with 
interest. Ibid. 

37. Deeds and Conveyances-Standing Timber-Warranty-Less Quantity 
of Timber-Contracts.-A deed for standing timber upon lands de- 
scribed by metes and bounds and as containing 140 acres, without 
warranty as  to the quantity of timber thereon, cannot be construed as  
a contract to sell a greater quantity of timber than was actually 
growing thereon. Hardison v. Dunn, 579. 

38. Deeds and Conveyances-Standing Timber-Payments as to Quantity 
Cut-Conditions-Measure of Damage.-In an action to recover a 
greater quantity of timber growing upon certain described lands un- 
der an averment that a greater quantity had been purchased than the 
land contained, the deed provided that the vendee was to pay $2,000 

. before any of the timber should be cut, $2,000 when 600,000 feet had 
been cut not later than a certain date, and $2,000 when 600,000 feet 
more had been cut not later than a certain further date. The vendee 
made the two first payments but there was evidence that  only 387,000 
feet of timber remained on the land. A judgment rendered upon the 
pleadings for the last payment of $2,000, Held, erroneous, the last 



I INDEX. 

DEEDS AND CONVEYANCES-Continued. 
payment being one upon the condition that  600,000 feet should first 
be cut, and as  all the timber had been cut before the expiration of the 
period allowed, only such quantity as  remained beyond that  settled 
for under the second payment could be recovered, according to the 
contract price, by the defendant upon his counterclaim. Ibid. 

39. Deeds and Conveyance-Fraud-Mortgages-Evidence-Nonsuit.-In 
a n  action to convert a deed into a mortgage on the ground of fraud 
i n  its procurement, there was evidence tending to show that  the 
plaintiff was a n  illiterate colored woman, working for the defendant 
as  a "washerwoman"; that  she had purchased the land in question 
with the understanding that  the defendant would lend her the balance 
of the purchase price, to be secured by a mortgage thereon, and that  
the deed was written by a notary public, the defendant's son, who 
also probated it ,  a n d  was signed by the plaintiff upon being misled 
to believe that  i t  was the mortgage agreed upon; that  the plaintiff 
remained in possession for twelve months without any demand for 
rent, and listed the lands for taxes and claimed i t  as her own; Eel&, 
a motion for a nonsuit was properly denied. Culbreth v. Hall, 588. 

40. Deeds and Conveyances-Evidence Dehors-Fraud-Burden of Proof.- 
I n  an action to convert a deed into a mortgage on the ground of fraud 
i n  its procurement: Held, in  this case, the plaintiff's possession with- 
out demand upon her for rent, and the gross inadequacy of the 
price, were inconsistent with the defendant's claim of absolute owner- 
ship, and is  evidence dehors the deed; if such evidence was required. 
Ibid. 

41. Justices of the Peace-Title to Lands-Jurisdiction-Judgment-Su- 
perior Court-Estoppel.-A judgment of a justice of the peace i n  a 
summary action of ejectment wherein the title to the lands is contro- 
verted by the answer does not estop the plaintiff, in his action thereto- 
fore brought in  the Superior Court, to convert the deed to the lands 
i n  question into a mortgage on the ground of fraud. The proceedings 
before the justice are  void upon their face, i n  view of the tit le therein 
set up by the defengant, and in the absence of any adjudication of 
tenancy by the justice; and the judgment of the Superior Court, hav- 
ing assumed jurisdiction over the whole subject-matter, is final. 
Ibid. 

42. Deeds and Conveyances-Fraud-Mortgages-Liens-Rents and Profits 
-Measure of Damages.-The plaintiff being successful in  her action 
to convert a deed into a mortgage to secure a loan for the purchase 
of land, wherein the right of redemption is found to exist, is entitled 
to recover the entire estate in  the property, subject to the amount of 
the lien and interest, upon which amount the rents and profits for the 
period ,of her wrongful "ouster" are to be credited. Ibid. 

43. Deeds and Conveyances-Boundaries-Evidence-General Reputation- 
Remoteness.-Evidence of the correct location of a divisional line be- 
tween the lands of contesting parties, by general reputation, is  suffi- 
cient, which tends to show that  forty or more years ago it was a 
cross-fence on certain sides of a field of a named owner of lands; 
or that it  was a line just beyond the stables of the owner of a certain 
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side of the field, i t  being sufficiently remote and attaching to physical 
objects "tending to give the land in question a fixed and definite lo- 
cation." Lamb v. Copeland, 158 N. C., 136 ,  cited and applied. Ricks v. 
Woodard, 647. 

44. Same-Less Remote-Corroboration.-When there is competent evi- 
dence by general reputation of the divisional line between the lands 
of contesting parties, sufficiently remote, evidence of this reputation 
for a period not sufficient (in this case, twenty years), is competent 
for the purposes of corroboration. Ibid. 

DEMURRER. 
1. Pleadings-Plea in Bar-Former Action-Answer-Joinder-Demurrer 

-Practice.-A defendant may demur to a complaint from which i t  
appears that another action is pending between the same parties for 
the same cause, Revisal, sec. 475 ( 3 ) ;  and when it  does not so ap- 
pear, the objection may be taken by answer to the merits, joined 
with a plea in bar. Revisal, 477. Cook v. Cook, 46. 

2. Same-Appeal and Error-Harmless Error.-In an action for divorce 
the answer set up a plea in abatement that  an action was then pend- 
ing between the same parties for the same cause, and further an- 
swered to the merits: Held, error for the trial judge to require the 
defendant to withdraw his answer to the merits before considering 
his plea in  abatement, but harmless when it  appears on appeal that 
his plea was bad. Ibid. 

3. Pleadings-iVfisjoinder of Parties-Demurrer.-A demurrer to a com- 
plaint for a misjoinder of a party plaintiff, on the ground that he is 
without interest in the suit, is bad. Withrow a. R. R., 222. 

4. Same-Harmless Error.-It is not held for reversible error when a 
demurrer to a complaint for a misjoinder of parties is not sustained, 
it appearing that the party demurring, under an instruction from the 
court, obtained full relief by the verdict of the jury. Ibid. 

5. Pleadings-Partnership-Corporation-Eqidence-Demurrer -Waiver. 
When suit is brought in the name of a partnership, objection that it  
does not appear whether the plaintiff is a partnership or a corporation 
i s  deemed to be waived unless taken advantage of by a written de- 
murrer or answer, and comes too late upon demurrer to the evidence, 
Brewer v. Abernathy, 283. 

6. Evidence-Motions-Dem,urrer-Practice.-Defendant's motion, in this 
case, for judgment upon the entire evidence is regarded as a motion 
of nonsuit under the statute, and comes too late after verdict. 
Vaughan v. Davenport, 369. 

DESCENT AND DISTRIBUTION 
1. Descent and Distribution-Collateral Relations-Wills-Same Estate- 

Irbheritunce.-At common law, a devisee who takes the same quality 
and nature of estate under the will as he would have taken by descent 
had the testator died intestate, is deemed to take by descent, and 
under our fourth canon of descent the same construction obtains. 
Poisson v. Pettaway, 650. 
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2. Descent and Distribution-Collateral Relations-Inheritance-Blood 

of the Ancestor.-On failure of lineal descendants, where the inheri- 
tanc has been transmitted by descent from an ancestor, etc., under 
the fourth canon of descent, the collateral relations who inherit the 
estate must be of the blood of the first purchaser, through whatever 
intermediate devolution by descent, gift, o r  devise it  may have passed, 
and however remote may be the first ancestor. Ibid. 

DIRECTORS. See Corporations. 

DISCRIMINATION. See Corporations; Constitutional Law. 

DIVERSION O F  FUNDS. See Bond Issues. 

DIVORCE. 
1. Divorce-Cross-action-Affirmative Relief-Jurisdictional Affidavits- 

Practice.-While a defendant in a n  action for divorce may, by cross- 
action or petition, obtain a divorce on his own account, he must file 
a n  affidavit required by statute in  such causes in  order to confer 
jurisdiction on the court. Cook v. Cook, 46. 

2. Divorce-Cross-action-Affirmative Relief-Counterclaim-Practice.- 
The dcotrine that a party sued is  not required, as  a rule, to set up 
a counterclaim existent in  his favor, but allowed to assert i t  in  a 
different o r  a subsequent action, applies to a defense set up in  a n  
action of divorce, unaffected by the fact that  the status of the parties 
is necessarily therein involved. Ibid. 

3. Same-Former Action-Abatement-Same Cause-Independent Action. 
The wife, being party defendant in  a n  action commenced by the 
husband for a divorce, answered denying the facts relied upon by 
plaintiff, but without asking affirmative relief, and without making the 
affidavit required in  actions for divorce. I n  another jurisdiction she 
subsequently brought an independent action for divorce for abandon- 
ment, i n  which the defendant moved to vacate upon the ground 
of the pendency of the former action for divorce brought by him: 
Held, the present plaintiff is not the actor in  the former suit, and 
the relief sought by her is not the same as  that  involved in the other 
issue and is not altogether dependent upon the same state of facts, 
and the pendency of the husband's action for divorce is not a bar to 
that  of his wife subsequently brought. Ibid. 

4. Divorce-Pleadings-Verificatio~z-Waiver.- objection that a com- 
plaint, in  a n  action for divorce, has not been verified in  accordance 
with Revisal, sec. 1569, is jurisdictional. Grant v. Grant, 528. 

5. Divorce- Pleadings- Verifccatzon- Amendments- Courts.-When the 
verification of the complaint in an action for divorce avers the t ruth 
of the matters therein in the usual form, and then sets forth the 
statutory requirements as  to levity and collusion, etc., and especially 
when the complaint alleges no facts on information and belief, the 
verification will not be held as  fatally defective; but, if otherwise, it  
may be remedied by a n  amendment allowed by the court which com- 
plies with the statute. Ibid. 

DONEE. See Wills. 
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DOWER. 
1. Dower-Petition-Demurrer.-The allegations of a petition for dower 

will be taken as  true upon demurrer. Phifer v. Giles, 142. 

2 .  Wills-Power of Sale-Reconversion-Dower-Petition-Demurrer.- 
The petition of a widow for dower in  her husband's interest in lands 
devised to him by his father set forth sufficient allegation that h e r ,  
husband and other devisees under the will had elected by their acts 
to reconvert the lands remaining in the hands of the testator's trustee, 
after he had met the requirements of the trust imposed by a partial 
sale of the trust estate consisting of real and personal property; Held, 
the petition upon its face set forth facts sufficient to entitle her to 
her dower in her husband's part of the lands, and that a demurrer 
to the petition was bad. Ibid. 

DRAINAGE. See Jurisdiction. 

I~RAINAGE DISTRICTS. 
1. Drainage Districts-Remedy-Interp~etation of Statutes.-The provi- 

sions of Revisal, sec. 4026, are necessary for the cultivation and im- 
provement of lowlands required to be drained, and should be construed 
to carry into effect the beneficent purposes of the act, when prac- 
ticable. Forest v. R. R., 547. 

2. Drainage Districts-Words and Phrases-Ditches-Canals-Interpreta- 
tion of Statutes.-Revisal, sec. 4026, should be construed in connection 
with the other sections of the chapter wherein i t  is found, relating 
to  the drainage of lowlands, and therein the terms "ditch" and 
"canal" are used indiscriminately to designate a n  artificial drain. 
Ibid. 

3. Same.-An artificial drain in some places from 3 to 5 feet wide and 
from 2 to 5 feet deep, made for the purpose of cultivating and im- 
proving lowlands by draining thelm, is a canal within the meaning of 
section 4026 of the Revisal. Ibid. 

4. Drainage Districts-Canals-Maintenance-Original Construction-In- 
terpretation of Statutes.-It is not necessary that  the  owner of lands 
lying along a drainage canal, within the meaning of Revisal, sec. 4026, 
shall have contributed to its original construction to make him liable 
to assessments 'for its maintenance under the provisions of the 
statute. Ibid. 

5. Drainage Districts-Owners of Land-Easements-Railroads-Interpre- 
tation of Statutes.-While a railroad company may not be the absolute 
owner of lands in  fee, they have the proprietorship and control of those 
constituting its rights of way; and when these lands a re  benefited by 
a canal which comes within the meaning of Revisal, sec. 4026, the 
provisions of the statute relative to the maintenance of the canal 
apply. Ibid. 

EASEMENTS. 

1. Private Ways -Lands of Another - Adverse Possession.-While the  
right to a private way over the lands of another may be acquired by 
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a continuous adverse use for twenty years, a mere user for the re- 
quired period is not sufficient to confer the right. Bnowden v. Bell, 
497. 

2. Bame-Claim of Right-Notice.-In order to acquire a private way 
over the lands of another by adverse user or possession, it  is neces- 
sary to show that the true owner had notice of the claim as one of 
right by direct evidence or circumstances tending to prove it. Ibid. 

3. Private Ways-Lands of Another-Adverse Possession-Limitations of 
Actions-Evidence-Questions for Jury-Instructions.-When there 
is evidence that  the use or possession of a private way over the lands 
of another is consistent with the contention of the true owner that  
i t  was not hostile and adverse, but permissive, with further evidence 
of notice to him that  it  was under a claim of right, for twenty years 
or more, the jury should decide the question of adverse user, and i t  
is error for the triaI judge to instruct the jury to answer the issue 
for the one claiming the right, if they believed the evidence. Ibid. 

4. Private Ways-Lands of Another-Conflicting Evidence-Findings- 
Inferences-Questions for Jury.-When a fact is to be proven by cir- 
cumstantial evidence, the finding of the jury is not dependent alto- 
gether upon belief in  the t ruth of the evidence; for the jurors must 
not only believe the witnesses, but must draw from their testimony 
the inferences from the facts proven. Ibid. 

5. Private Ways-Lands of Another-Conflicting Evidence-Adverse User 
-Instructions-Directions.-Upon conflicting evidence as  to the right 
of a private way over the lands of another by adverse user or pos- 
session, the trial judge should explain to the  jury the meaning of the 
term "adverse user," and instruct them to answer the issue in  the 
affirmative if they found, by the greater weight of the evidence, there 
had been such user for twenty years, and otherwise, to answer the 
issue in the negative. Ibid. 

E J E C T M E N T .  
Landlord and Tenant-Mortgagor i n  Possession-Demand-Ejectnzent- 

Justice's Court-Jurisdiction.-The landlord and tenant act does not 
apply to a mortgagor who is allowed to remain in possession, and 
on demand, after default, refuses to surrender possession; and i t s  
provisions cannot be extended by any contrivance so as  to give to 
the mortgagee the benefit of summary proceedings in ejectment, in  
a court of a justice of the peace. Culbreth v. Hall, 589. 

ELECTIONS.  See Wills; Fraud and Mistake. 
1. Elections, Contested-Referee-Findings of Fact-Evidence-Eviden- 

tial Matters-Appeal and Error.-When by consent an order is en- 
tered by the court in  an action involving title to office, that  a certain 
named referee shall hear and determine the controversy, his finding 
of facts to be final, and he has filed his report finding the votes cast 
i n  certain precincts, resulting in  the election of one of them, stating 
what weight he had given to certain testimony, the issues are  those 
of fact, and his  statements as  to the weight he has given certain 
phases of the testimony leading to his final conclusion are  not re- 
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viewable; and it  is not material that  he states he has grave doubts 
as  to the competency of certain evidence which he has admitted and 
considered. Jones v. Flynt, 87. 

2. Elections -Board of Canvassers-Returns-Evidence-Prima Facze 
Case-Interpretation of Btatutes.-The finding by the board of can- 
vassers as to the number of votes received by a contestant in an elec- 
tion is prima facie correct. Revisal, sec. 4356. Ibid. 

3. Elections, Contested-Referee-Election Returns-Findings-Evidence. 
The referee to whom has been referred the determination of facts in 
an action between contesting parties in a n  election has the power to 
determine which of several election returns, in  evidence, is the orig- 
inal; and when the referee has identified, in his findings, the original, 
it will be deemed prima facie correct. Ibid. 

4. Elections, Contested-Referee-Findings-Objections and Ezceptions- 
Evidence-Principal Issue-Appeal and Error.-An objection to the 
report of a referee, who was to find the facts relative to a contested 
election, for failure to find what occurred when the votes were counted 
out on the night of the election, is not well taken, as  these incidents 
are merely evidentiary on the principal issue of the number of votes 
cast for the relator and defendant, the referee acting as a jury with 
power to find the facts, and i t  being his duty to weigh the evidence 
and to determine on which side i t  preponderated, and to pass on the 
credibility of the witnesses. Ibid. 

5. Elections, Contested-Returns Telephoned-Called by Another-Evi- 
dence.-In an action involving the correct number of votes cast for 
each of the parties in  a contested election, evidence of a witness, that  
a t  a certain precinct, on the night of the election, he had another to 
read from a report the number of votes cast there for one of the con- 
testants, as  he telephoned the report in, is incompetent, the one who 
read the list for the purpose of telephoning not having been examined 
as  a witness, and there being no evidence that it  was correctly read. 
Har t  v. R. R., 144 N. C., 91, cited and distinguished. Ibid. 

EQUITY. See Jurisdiction; Injunction. 
1. Equity-Cloud on Title-Description-Right of Action.-As the defend- 

ant's deed, in any event, covers a part of the lands described in 
plaintiff's deed, the right of plaintiff to maintain an action to remove 
a cloud from his title upon the ground that, according to the plain- 
tiff, the defendant's lines are  outside of his deed, is not presented. 
Bank v. Whilden, 280. 

2. Deeds and Conveyances - Contracts-Equity-Rescission-unreason- 
able Delay-Damages-Actions a t  Law.-A purchaser of lands, having 
lost his right to have his deed rescinded for fraud because of his 
vendor's misrepresenting that he was the owner of the fee when he 
only had a life estate therein, subsequently acquired the remainder: 
Held, his measure of damages under the facts of this case is the 
amount paid by him to make his title in fee, as  it  was represented 
to him to be. Van Gilder v. Bullen, 291. 
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ESCROW. See Deeds and Conveyances. 
1. Deeds i n  Escrow-Title-Suits-Equity-Practice.-Until the perform- 

ance of the conditions of a deed to lands held in escrow the title re- 
mains in  the grantor to the extent that  ordinary actions for the pro- 
tection of the property and preservation of the title may be brought 
by him. Board of Education v. Development Co., 162. 

2. Deeds i n  Escrow-Suits-Cloud on Title-Equity-Interpretation of 
Statutes-Relief.-When the conditions of a delivery of a deed placed 
i n  escrow have been performed pending suit, and the grantor, grantee, 
and adverse claimants are  all before the court, semble, in  proceedings 
to remove a cloud upon the title to lands, if the parties so desire, the 
cause may be proceeded with, i t  being in the nature of a n  equitable 
proceeding and the scope of the relief being somewhat enlarged and 
extended by statute. Revisal, see. 1589. Ibid. 

3. Same.-During the progress of the trial of a suit brought by a county 
board of education to remove a cloud upon the title to one acre of 
its land to be used for school purposes, and claimed by the defendants 
as  a part of their lands, i t  appeared that  the plaintiff had executed 
a deed to the defendants and placed i t  in  escrow for delivery when 
the defendants executed to the plaintiff a deed for the one acre 
claimed by and  to be selected by it, and which had not been done a t  
the time of the trial: Held, the plaintiff was entitled to proceed with 
i ts  suit. Ibid. 

ESTATES. See Equity. 
1. Estates-Husband and Wife-Limitations Over to Heirs of Wife-Rule 

i n  Shelley's Case-Deeds and Conveyances.-An estate to a husband 
and wife, with limitation over to the heirs of the latter, conveys the 
fee simple to the wife under the rule in  Bhelley's case, subject to the 
life estate of the husband; and a deed made by both the husband and 
wife of all of their estate in  the lands conveys the  fee simple. The 
rule in rShelle?j's case discussed by WALKER, J. Cotton v. Moseley, 1.  

2. Estates for  Life-Limitations-When Determinable-Contingent In- 
terests.-An estate to W. for life, and to his surviving widow for life, 
and thereafter to his children, "and after the death of all  with no issue 
then living" with further limitation over: Held, the event by which 
the estate must be determined will be referred to the  death of the 
holders of the life estates, and in their lifetime their children are  the 
devisees of a contingent estate in  remainder, to determine i n  case 
"all of them die with no issue then living." Harrell v. Hagan, 147 
N. C., 111, cited and distinguished. Vinson v. Wise, 653. 

ESTOPPEL. See Contracts. 

EVIDENCE. See Instructions; Intoxicating Liquors; Appeal and Error; 
Questions for Jury ;  Reference; Presumptions ; Nonsuit. 

EXCUSABLE .NEGLECT. See Judgments. 

EXECUTION. See Deeds, Railroads and Negligence. 

EXECUTORS AND ADMINISTRATORS. See Appeal and Error. 
1. Negligence-Wrongful Death-Executors and Administrat.ors-Inter- 

pretation of dtatutes-Parties.-The right to maintain a n  action for 
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EXECUTORS AND ADMINISTRATORS-Continued. 
a negligent killing of a human being is  regulated solely by statute, 
and must be brought by the personal representative, etc., of the de- 
ceased. Revisal, sec. 59. Bennett v. R. R., 345. 

2. Power of Courts-Amendments-Wrongful Death-Exec@tors and Ad- 
ministrators-Interpretation of Statutes.-In a n  action to recover 
for the wrongful death of another (Revisal, sec. 5 9 ) ,  brought by the 
wife individually, the court has no power to allow an amendment to 
the summons so as to change the action into one by her in  an ad- 
ministrative capacity. Ibid. 

3. Ezectuors and Ad?ninistrators-Intwest Chargeable.-In this case it 
was decided that the account of the plaintiff, administrator, should 
"be reformed LO charge him witin interest from t'ne date of filing the 
report on so much of the amount which is now adjudged to be due 
by him a t  that date, on which interest is not calculated in  the judg- 
ment below": Held, the interest should be calculated from the time 
the administrator filed his report. on the amount finally adjudged to 
be due, and not from the time the referee in the case filed his report. 
Overman v. Lanier, 437. 

FEDERAL QUESTIONS. See Statutes. 

FELONIES. See Constitutional Law. 

FRANCHISE. See Contracts. 

FRAUD. See Judgments; Equity; Statute of Frauds; Deeds and Conveyances. 

FRAUD AND MISTAKE. 
1. Wills-Caveat-Fraud-Undue Influence-Issues.-In proceedings to 

caveat a will, upon the ground of mental incapacity and fraud or un- 
due influence, an issue as to whether the paper-writing was the last 
will and testament of the deceased is  sufficient, and a separate issue 
as  to the fraud, undue influence, or mental incapacity is not necessary. 
D i d .  

2. Bills and Notes-Indorsee-Fraud-Burden of Proof-Immaterial Find- 
ings-Verdict-Power of Court.-In a n  action attacking the validity 
of a note for fraud i n  the procurement by the payee and its indorsee, 
alleged by the plaintiff to be a holder with notice, the burden is on 
the holder to show that  he was purchaser for value before maturity 
and without knowledge or notice of the impeaching facts, shown to 
have existed, and Held, in this case, that it  was not error for the 
trial judge to set aside or disregard a finding of the jury upon that 
issue, there being no evidence tending to show that  the holder was an 
indorsee of that character, the allegation being simply that he had 
"taken over" the note. Chadwick v. Kirkman, 259. 

3. Judgments-Execution Bales-Fraud-Burden of Proof.-In a n  action 
to set aside a judgment and sale for fraud in procuring title to lands, 
the burden is upon the plaintiff to establish the fraud complained of 
by the greater weight of the evidence. Gross v. McBrayer, 372. 

GOVERNMENTAL FUNCTIONS. See Cities and Towns. 
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I GUARDIAN AND WARD. See Wills. 

/ HABEAS CORPUS. 
1. Habeas Corpus-Motions-Pende~ate Lite-Practice-Appeal and Error  

-Costs.-The order, in this case, of the lower court upon motion 
made pendente lite for the custody of the minor children of the par- 
ties, etc., is set aside without discussjon of the findings of fact, a s  
such might prejudice the case i n  i ts  further stages, leaving the mov- 
ing party to renew her motion for alimony and counsel fees pendente 
lite a t  any time a t  chambers, or a t  a regular term of court, should 
the trial be delayed. The costs are  equally taxed between the par- 
ties. Fleming v. Fleming, 440. 

2. Habeas Corpus-Jurisdiction-Competent Court-Judgments-Secolzd 
Appeal-Rehearing-Practicee-The writ of habeas corpus cannot be 
used i n  the nature of a writ of error, and will not be considered on 
appeal when i t  appears that the petitioner is in  custody by virtue of 
the judgment of a competent court appearing to be regularly entered. 
(Revisal, sec. 1822, 2 ) ,  which has been affirmed by the Supreme Court 
on a former appeal. S. v. Dunn, 470. 

3. Habeas Corpus-Competent Court-Judgment-Illegal Evidence-In- 
toxicating Liquors-Sale-Courts-Jurisdiction.-An indictment and 
judgment against the prisoner for an illegal sale of spirituous liquors 
alleged to have been based upon illegal evidence authorized by a n  
unconstitutional statute, may .not be passed upon in habeas corpus 
proceedings, for such would be to permit one Superior Court judge 
to examine into the proceedings before another judge, upon par01 
evidence, and review his action. Ibid. 

1 HARMLESS ERROR. See Appeal and Error. 

HOMICIDE. 
1. Homicide-Dying Declarations-Res Gestoe-Evidence.-Upon the trial 

of the husband for the homicide of his wife, there was evidence tend- 
ing to show that  the deceased was in  a delicate condition, and had 
bruises upon her arms, back, and abdomen, and a wound or rupture 
of the inside lining of her womb, and that her death resulted from a 
small clot of blood in the right ventricle of her heart which the 
wounds and bruises, alleged to have been inflicted by her husband, 
would have produced. Deceased had said that she would die: Held, 
i t  was competent as  a dying declaration, to prove that  the deceased 
said, immediately preceding her death, that she expected to die, and 
a t  the same time stated that  her husband had beaten her to death. 
S. v. Laughter, 488. 

2. Homicide-Evidence-Conviction of Less Offense-Instructions-Harm- 
less Error.-A prisoner convicted of a less offense than the evidence 
discloses, if found by the jury to be the facts, cannot be heard to com- 
plain of an instruction which precludes from their consideration a 
finding for the greater offense. S. v. Casey, 472. 

3. Homicide-Evidence-Conviction of Less Offense-Solicitor's Request- 
Harmless Error.-The prisoner on trial for a capital felony cannot 
be heard to complain of error on the part of the State in asking for 
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a conviction of a less offense than murder in  the first degree, when 
from the evidence the verdict should be murder in  the first degree, 
or an acquittal. 8. v. Casey, 474. 

HTSBAND AND WIFE. See Estates; Parties. 
1.  Husband and Wife-Jug Accrescendi-Deeds and Conveyances-lnter- 

pretation-Intent-Tenants i n  Common-Second Wife-Dower.-In 
construing a deed to a husband and wife as  a whole, to arrive at  i ts 
intent, i t  is held that in  a conveyance of land to them, "each a one- 
half interest," creates a tenancy in common, and the right of survivor- 
ship does not apply; and when the wife is dead, the husband remar- 
ries and then dies, leaving a widow, the widow is only entitled to 
dower in the undivided one-half interest in  the lands. Eason v. 
Eason, 534. 

2 .  Husband and Wife-Wife's Separate Property-Limitation of Actions- 
Mortgages-Foreclosure-Wife's Disability-Interpretation of #tat- 
utes.-A married woman holds her separate real and personal prop- 
erty free from any debts, obligations, or engagements of her husband, 
according to the provisions of our Constitution and the Revisal, sec. 
2093;  and since chapter 78, Laws of 1899, removes the disability of 
marriage, and Revisal, sec. 408, allows a wife to maintain an action 
without the joinder of her husband when i t  concerns her separate 
property, and against her husband when it  is between the husband 
and wife, and there being no exception in favor of the wife when she 
holds a claim against him, the statute of limitation will run against 
a note thus held by her. Graves v. Howard, 594. 

3. Husband and Wife-Limitations of Actions-Once Commenced.-When 
the statute of limitations has begun to run on a note, and afterwards 
the wife of the debtor becomes the owner, the fact that the husband 
has become the debtor to his wife thereon will not repel the bar, and 
the time of her ownership will be counted. Ibid. 

INDEPENDENT CONTRACTOR. See Master and Servant. 

INDICTMENT. 
Recorder's Courts - Statutory Misdemeanors - Second Offense - lndict- 

ment-Presumptions.-When the Legislature had conferred original, 
exclusive jurisdiction upon a recorder's court of an incorporated city 
or town, of larceny of goods not exceeding $20 in value, for the first 
offense committed, making it  a petty misdemeanor, punishable by 
imprisonment in the county jail or on the public roads not exceeding 
a longer period than a year, and a conviction is had thereunder, i t  is  
presumed, upon the failure of the warrant to charge a second offense, 
that  the conviction was for the petty misdemeanor within the terms 
of the statute. S. v. Dunlap. 491. 

INFANTS. See Parties. 
1. Infants-Necessaries-Father's Wrongful Conduct-Emancipation of 

Eon-Father's Liability.-A father is responsible for necessaries fur- 
nished his son when he has wrongfully driven him from home and 
forced him to earn his own living; for though the father's act may 



have emancipated his son to the extent of depriving him of his right 
to the.earnings of the son, i t  does not extend to his responsibility 
for necessaries furnished the son arising from conditions brought 
about by his own wrong. Hunycutt v. Thompson, 29. 

2. Same-Funeral Expenses.-The responsibility of a father for neces- 
saries furnished his son, whom he has driven from home and forced 
to make his own living, extends to funeral expenses of the son, neces- 
sarily incurred, which the father had not authorized. Ibid. 

INJUNCTION. 
Injunction -Drainage Ditch - Upper Proprietor - Easement - Adverse 

Possession-Ponding Water.-Averments in  the complaint and affi- 
davits of plaintiff to enjoin the defendant, a lower proprietor, from 
stopping up or threatening to stop up a drainage ditch running 
through the plaintiff's lands, are sufficient for a restraining order 
to be granted to the hearing, which tend to show tha t  the plaintiff 
and those under whom he claims have, for thirty years, held and 
exercised the right of drainage through the ditch, specifying its 
dimensions, and has acquired and holds a right of easement therein 
over the defendant's lands; that the defendant is threatening and 
attempting to dam the ditch a t  a point immediately on, or within a 
few feet of the dividing line, which will cause the water to pond 
back upon the plaintiff's land to the injury to his lands and crops. 
Tise v. Whitaker, 144 N. C., 510; Cobb v. Clegg, 137 N. C., 153, cited 
and applied. Stancill v. boyner, 617. 

IN PAR1 DELICTO. .See Actions. 

INSURANCE. 
1. Insurance, F i re  - Corporations - Receivers - Policies-Nonalienation 

Clause - Forfeitures-Title-Interest-Possessiorteretation of 
Statutes.-A receiver of a corporation holds the title to the corporate 
property, under Revisal, sec. 1224, a s  the agent of the court for the 
beneficial owner, in  no wise changing the interest of the owner in the 
property; and hence, when a policy of fire insurance has been taken 
out by a corporation and subsequent to the appointment of a receiver 
a loss occurs, the benefits under the policy a r e  not forfeited under 
the nonalienation clause in  the policy contract. Pants Co. v. Insur- 
ance Co., 78. 

2. Liability Insurance-Evidence of Indernnity-Prejudicial Questions- 
Correction-Presumptions-Courts-Discreti- is not a relevant 
circumstance, in  an action for damages for personal injuries negli- 
gently inflicted, whether or not the defendant's liability is protected 
under a n  insurance policy; and if plaintiff has asked a question of 
this character in  bad faith, before the jury has been impaneled, and 
which likely operated to defendant's prejudice, a recovery against 
him should not be allowed to stand. The presumption, however, is 
that  the court below properly corrected any prejudice which may 
have been produced and that  intelligent jurors rejected i t ;  and 
therefore the'matter is largely left in  his discretion. Featherstone u. 
Cotton, 429. 
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3. Contracts -Incomplete Agreement -Damages - Insurance-Offer to 
Lend Money-Corporate Action.-In a n  action against a life insur- 
ance company for damages for failure to comply with its alleged con- 
tract to loan money to the plaintiff on mortgage security, i t  appeared 
that  applications for loans were to be passed .upon by the defendant's 
finance committee, both as  to the security offered and the conditions 
of the company's funds to make loans when applied for. The legal 
department of the company approved the mortgage papers to  secure 
the loan, and advised the applicant, through the local agent of the 
company, that  the loan would be made, which the committee finally 
determined could not be done owing to the amount of the company's 
premium receipts and other causes: Held, that  as  i t  required the 
approval of the finance committee, which was not given, there was no 
binding promise, expressed or implied, the acceptance of which would 
bind the company under a contract or agreement to make the loan, 
and that  the transactions were merely incompleted negotiations. 
Elks v. Tnsurance Co., 619. 

4. Insurance, Fire-Policies-Change of TitZe-Interest-Mortgages-Con- 
tracts.-According to the valid provisions of our standard fire insur- 
ance policies, a mortgage on property covered by a policy made sub- 
sequent to its date of issue is such a change of interest or title in  
the property as  will release the insurer from all liability for dam- 
ages thereafter incurred. Revisal, sec. 4760. Watson v. Insurance 
Co., 638. 

INTOXICATING LIQUORS. 
1.  Bpirituous Liquor-Possession-Evidence-Prima Facie Case-Rebut- 

tal-Questions for  Jury.-Chapter 21, Laws of 1908, making it  un- 
lawful for persons other than licensed druggists to keep on hand 
spirituous, etc., liquors, in  Richmond County, also provides that, 
with the exception of druggists, the possession of more than a quart 
thereof is prima facie evidence of guilt. Evidence is sufficient for 
conviction, under this statute, which tends to show that  four half- 
pint bottles of whiskey were found concealed i n  the defendant's pool- 
room, and that  58 ounces thereof were found under his pool table 
in  a bucket; and i t  was competent to show by a witness that  he had 
found this whiskey in the bucket, which he poured into a bottle and 
produced a t  the trial, in  rebuttal of defendant's evidence that the 
contents of the bucket was not whiskey. B. v. Mostella, 459. 

2. Bpirituous Liquor-Possession-Prima Facie Case-Unlawful Sales- 
Time Not of the Essence-Instructions-"Reasonable Doubt."-Upon 
the trial for a n  uhlawful sale of whiskey in Richmond County under 
a special legislative enactment, making the possession of more than 
a quart prima facie evidence of guilt, the time of the possession is  
not of the essence, and the date laid i n  the bill is ordinarily not con- 
sidered as  restrictive o r  controlling on the question of proof; and the 
charge of the court is not held for reversible error in  this case in  
that  respect, or on the question as  to reasonable doubt. Ibid. 

3. Intoxicating Liquors-Unlawful Bales-Indictment-8everaZ Counts-- 
General Verdict-Appeal and Error.-The defendant was convicted 
under a general verdict of guilty upon a n  indictment charging these 
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INTOXICATIN'G LIQUORS-Continued. 
counts: ( 1 )  of unlawfully engaging in the business of retail liquor 
dealer; ( 2 )  of selling the liquor by the small measure; ( 3 )  of selling 
i t  for gain; and having moved to quash the bill of indictment and 
i n  arrest of judgment, he renewed his motion on appeal: Held, the 
motion to quash because of the general verdict should be denied. 
8. v. Avery, 495. 

4. Federa2 Questions-Objections and Exceptiolas-Practice-Intoxicating 
Liquors-Sales-Presumptions-Btatutes.-When a Federal question 
arises it  must be presented by a n  exception taken a t  the trial upon 
the merits, and be reviewed on appeal in that  case. Bemble, that  
under chapter 20, Laws of 1905, making the possession of more than 
two gallons of whiskey prima facie evidence of the illegal sale, no 
Federal question can arise. S. u. Dunn, 470. 

ISSUES. See Appeal and Error. 
1. Contracts-Reasonable Rates-Modification of Contract-Issues.-Two 

public-service telephone companies having entered into a contract 
specifying certain services, a t  a fixed rental or toll or charge, to be 
performed by each to the subscribers of the other, and having made 
a physical connection of the two systems and lived up to the contract 
for a period of years, one of them sold to another corporation, which 
sought to put a n  end to the contract upon the ground that  i t  was 
discriminative among its subscribers, and that  the charges for the 
services to be performed under the contract were insufficient: Held, 
the contract was binding between the parties, but should be annulled, 
on account of the rights of the public therein, as  to which a n  issue 
should be submitted, to the extent that  they are  discriminative among 
parties receiving like service under like conditions, or if it is so . 
unreasonable and burdensome as  to render a party unable to perform 
properly the duties under its charter, the parties should be allowed 
to continue the service under such reasonable rates a s  they may 
further agree upon, or which may be sanctioned and approved by 
the Corporation Commission. Telephone Co. v. Telephone Co., 9. 

2. Wills-Caveat-Fraud-Undue Influence-Issues.-In proceedings to 
caveat a will, upon the ground of mental incapacity and fraud or 
undue influence, a n  issue a s  to whether the paper-writing was the 
last will and testament of the deceased is sufficient, and a separate 
issue as  to the fraud, undue influence, or mental incapacity is  not 
necessary. I n  r e  Fowler, 203. 

3. Issues, Form of-Court's Discretion-Appeal and Error.-The form of 
issues being within the discretion of the trial judge, his decision as  
to them is not reviewable on appeal, if they are  sufficient for the 
parties to present their contentions, and develop their case, and the 

. verdict will determine their rights and support the judgment. Car- 
rison v. Machine Co., 285. 

4. Issues-Immaterial-Judgment-Harmless Error.-In this action a n  
issue as  to the fraudulent procurement by defendant of the contract 
becomes immaterial, as  the verdict is sufficient upon the other issues 
to support the judgment rendered. Ibid. 

5. Issues Suficient-Appeal and Error.-Issues a re  sufficient when they 
embrace all matters in  dispute and afford a n  opportunity for the 

579 
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ISSUES-Continued. 
parties to present and develop their contentions, and, when answered, 
are sufficient to determine the rights of the litigants and to support 
the judgment. Gross v. McBrayer, 372. 

6. Issues-Misleadi?zg-Pleadings.-lssues should be framed from the 
pleadings, and those in this case a re  not commended. Westfelt v. 
Adams, 409. 

7 .  Issues SufJicient.-The issues in  this case held sufficient. Garrison v. 
Williams, 425. 

JUDGMENT. See Attachment; Estoppel. 
1. Arbitration and Bward-Agreement in  Pais-Enforcement by Judg- 

ment.-Except by statutory provision a court has no power to enter 
summary judgment on an arbitration and award arising by agree- 
ment in  pais and not an incident to a pending suit. Peele v. R. R., 60. 

2 .  Same.-Where suit is pending between the parties, and more especially 
after issue joined, and there is a n  agreement to arbitrate, the award 
to be made a rule of court, the award may be enforced by judgment 
entered in the cause. Ibid. 

3. Same-Fraud-Objection and Exception-Trial by Jury-Practice.- 
After an action has been commenced and issue joined, and an agree- 
ment to arbitrate has been made by the parties out of court, contain- 
ing a stipulation that "the award shall be entered as judgment in the 
cause," the award may be entered and enforced by final process if i t  
is otherwise valid, giving the parties opportunity to except thereto 
on the ground of fraud, etc., and have the issues thus raised to be 
determined by a jury. Ibid. 

4. Same.-After suit commenced and issue joined between the parties for 
damages against a railroad company for alleged negligence in in- 
juring the plaintiff's lands by fire from defendant's passing locomo- 
tive, they entered an agreement to arbitrate out of term, with the 
stipulation that the defendant should promptly pay "all awards made 
by the arbitrators, and the same shall be entered as  judgment in the 
cause so as to become binding between the parties." After the award 
had been rendered and when the cause was called for trial, the de- 
fendant filed affidavits tending to impeach i t  for fraud and partiality 
on the part of the arbitrators. On the issues thus joined the jury 
found for the plaintiff. Judgment on the verdict was Held, no error. 
Ibid. 

5. Wills-Caveat-Infants-Adverse Interests-Consent Judgment-Pro- 
cess.-Where, in proceedings to caveat a will, the interests of minor 
children are involved, who are not properly represented, the issue 
of devisavit eel non cannot be answered by consent of the parties to 
the action, so as to bind the infants. Holt v. Ziglar, 272. 

6. Same-Consent Judgment-Fraud and Collusion-Questions of Law.- 
When it  appears in proceedings to caveat a will that the parents of 
infants, who held an adverse interest to them, were appointed guar- 
dians ad litem, and who with their attorney and by their pleadings 
and testimony consented to an answer to the issue of devisavit vel non 
in their own favor, the decree accordingly rendered in a n  interval 
between the trial of criminal cases a t  the term is collusive and 
fraudulent as to the infants, and cannot bind them. Ibid. 
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1 JUDGMENT-Continued. 
7. Issues-Immaterial-Judgnzent-Harmless Error.-In this action a n  

issue as  to the fraudulent procurement by defendant of the contract 
becomes immaterial, as the verdict is sufficient upon the other issues 

1 to support the judgment rendered. Garrison v. Machine Co., 285. 

8. Telegraphs-Jurisdiction-Torts-Stare Decisis.-The doctrine of stare 
decisis does not apply when the former decisions are  clearly found 
to be erroneous and contrary to our declared public policy; and in 
this case i t  is held that the former decisions of our Court upon the 
mental anguish doctrine, measuring the damages as  if arising in 
contract, if applicable, will not control in  a n  action brought in tort 
for  the failure of a telegraph company to use proper efforts in  the 
delivery of a message here which had been received for transmis- 
sion in another jurisdiction where damages of this character are not 
recoverable. Penn v. Telegraph Co., 306. 

9. Railroads-Right of Way-Damages-Judgrnent-Interest-Interpreta- 
tion of Statutes.-A judgment in the owner's favor, in  the assessment 
of damages for lands taken for a right of way by a railroad company, 
bears interest by express provision of the statute. Revisal, see. 1954. 
Abernathy v. R. R., 340. 

10. Facts Found by Judge-Agreement-Judgment-Mere Statements- 
Appeal and Error.-In this case the parties having agreed that the 
judge should find the facts, i t  is held that  the court, on appeal, is not 
bound by a statement found in the judgment, that  "the defendants 
agree that  under pratest they directed the delivery (of the goods sold 
to them) a t  the river landing," i t  appearing that  such was not a 

, finding of fact by the court or an admission by the plaintiff, but a 
mere statement by the defendants a t  variance with their own evi- 
dence. State's Prison v. Hodman, 565. 

JURISDICTION. See Courts. 
1. Married Women - Contracts - Necessaries-Support of Family-Jus- 

tices' Courts-Jurisdiction-Equity.-A recovery may be had against 
a married woman, as if she were a feme sole, in  a justice of the peace 
court for a debt incurred by her for her necessary personal expenses, 
o r  for the support of the family, by plain implication from the lan- 
guage of the Revisal, sec. 2094; and the doctrine requiring a suit 
of an equitable nature to bind her separate property has no appli- 
cation i n  such instances. Robinson v. Jarrett ,  165. 

2.  Courts-Justices of the Peace-Contracts-Damages-Jurisdiction- 
Remitting Excess-Interpretation of fltatutes.-A plaintiff may sue 
on contract in  the courts of a justice of the Peace when the damages 
for its breach exceed the sum of $200, by remitting so much of the 
principal of the  demand that is in  excess of that  sum. Revisal, sec. 
1421. Brock v. flcott, 513. 

3. Same-Superior Courts-Nonsuit-Pleadings-Former Action.-When 
a plaintiff has  remitted the excess of $200 of his damages arising from 
a breach of contract in  his action brought before a justice of the peace, 
so as  to confer jurisdiction on that  court (Revisal, 1421), and has 
obtained a judgment from which the defendant has appealed to the 
Superior Court, he may prosecute his action in the Superior Court, 
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and take a voluntary nonsuit in his former action before the plead- 
ings are  filed in the second action, or i t  came on for trial;  and the 
plea of the pendency of the former action is  bad. Ibid. . 

4. Courts-Jurisdiction-Contracts-Justices of the Peace-Damages- 
Remitting Excess.-The amount of damages demanded by a plaintiff 
in  good faith determines the jurisdiction of the Superior Court, 
and not the amount of recovery; and the fact that  he has remitted 
damages i n  excess of $200 in  his action on contract sued on in the 
court of a justice of the peace does not necessarily oust the jurisdic- 
tion of the Superior Court in  a n  action brought on the same contract 
there. Ibid. 

5. Name-Waiver.-The plaintiff having remitted the amount of damages 
arising on contract in  excess of $200, so as  to confer jurisdiction on 
the court of a justice of the peace, and having taken a voluntary non- 
suit i n  the justice's court, on defendant's appeal is deemed to have 
waived the  excess so remitted in  his  action on the same contract 
brought i n  the Superior Court, and his recovery is  limited to the 
amount sued for in  the justice's court. Ibid. 

6. special Appearance-Jurisdiction-General Appearance.-A special ap- 
pearance may only be entered for the purpose of moving to dismiss 
for want of jurisdiction, and when i t  is made for the purpose of a 
motion to remove the cause to another county, the appearance is 
general, by whatever name the party may designate it. Grant v. 
Crant, 528. 

7. Cities and Tozons-Recorder's Court-Criminal Actions-Extraterri- 
torial Jurisdiction-Constitutional Law.-A legislative enactment 
creating a municipal court for a n  incorporated city or town, and con- 
ferring thereon jurisdiction in  a territory extending one mile beyond 
its corporate limits, over criminal cases concurrently cognizable in  a 
justice's court, is  valid (State Constitution, Art. IV, sec. 1 2 ) ;  and 
does not contravene Article IV, sec. 14, of the Constitution, providing 
for special courts for the trial of misdemeanors i n  cities and towns. 
S. v. Doster, 157 N. C., 634, cited and distinguished. B. v. Brown, 467. 

JURORS. 
1. Jurors  - Misconduct - Motions -New Trial-Practice-Appeal and 

Error.-A motion to set aside a verdict of the jury for misconduct 
of a juror must ordinarily be made before the trial court, unless it  
was not known to the complaining party until after adjournment, ' 

and then only on appeal in  civil cases. I t  appearing i n  this case from 
the affidavits that  a new trial should not be granted, the  motion is 
denied without discussion. Murdoclc v. R. R., 131. 

2. Jurors  - Interest-Corporations-Oficers and Employees.-Stockhold- 
ers, officers, or employees of a n  indemnifying company a re  incom- 
petent to serve on the jury in  a n  action against the indemnified for 
damages covered by the  policy. Peatherstone v. Cotton Mills, 429. 

3. Jurors-Opinion Formed and Expressed-Motion for  New Trial-De- 
lay-Practice.-A motion to set aside a verdict on the ground that 
one of the  jurors had formed or expressed his opinion, before he 
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entered the box, that  the prisoner was guilty, comes too late after 
verdict, when this was known to the prisoner before the argument 
of the case had been completed. 8. v. Watkins, 480. 

4. Jurors  - Opinion Formed or Expressed-Verdict-Motions-Court's 
Discretion.-It is discretionary with the trial judge, in  the absence 
of palpable abuse, to set aside a verdict on the ground of a juror 
having expressed his opinion of the prisoner's guilt before entering 
the jury box. Ibid. 

J U S  ACCRESCENDI. See Husband and Wife. 

JUSTIFICATION. See Murder. 

LACHES. See Bills and Notes. 

LANDLORDANDTENANT. 
Landlord and Tenant-Mortgagor i n  Possession-Demand-Ejectment- 

Justice's Court-Jurisdiction.-The landlord and tenant act does not 
apply to a m o r t g a g ~ r  who is allowed to remain in possession, and on 
demand, after default, refuses to surrender possession; and i t s  pro- 
visions cannot be extended by any contrivance so as  to give to  the 
mortgagee the benefit of summary proceedings in  ejectment, in  a 
court 6f a justice of the peace. Culbreth v. Hall, 589. 

LIENS. 
1. Liens-Registration-Lessor and Lessee-Prouisions Against Lessor's 

Liabilitg-Interpretation of Statutes.-Under a lease of lands, duly 
recorded, which provided that the lessees were to construct or erect 
on the leased premises a building a t  a cost to be not less than a cer- 
tain sum, which shall be the property of the lessor a t  the termination 
of the lease; and that  the lessor "shall not be chargeable for a n y  con- 
tracts or liabilities, whether arising from negligence or otherwise" 
of the lessee: Held, a lien filed for material furnished the lessee i n  
the construction of the building erected by him is in  no wise a claim 
or lien on the building as  against the interest of the lessor, upon the  
termination of the lease under a forfeiture clause contained therein. 
Weathers v. Cox, 573. 

2. Deeds and Conveyances-Fraud-Mortgages-Liens-Re and Profits 
-Measure of Damages.-The plaintiff being successful i n  her action 
to convert a deed into a mortgage to secure a loan for the-purchase 
of land, wherein the right of redemption is found to exist, is  entitled 
to recover the entire estate in  the property, subject to the amount 
of, the lien and interest, upon which amount the rents and profits for 
the period of her wrongful "ouster" a re  to be credited. Culbreth v. 
Hall, 588. 

LIMITATION OF ACTIONS. 
1. Pleadings-Limitation of Actions-Burden of Proof.-Upon defendant's 

plea of the statute of limitation in  a n  action upon contract, the  burden 
of proof is upon the plaintiff to show that his cause of action is not 
barred. Sprinkle v. Sprinkle, 81. 
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LIMITATION OF ACTIONS-Continued. 
2. Limitation of Actions-Title-Adverse Possession-Former Action- 

Evidence-Harmless Error.-In a n  action for the possession of lands, 
evidence is incompetent to show that a former suit, wherein no com- 
plaint had been filed, was for the same cause and the same relief 
as  this one, for the purpose of rebutting the defense of title by adverse 
possession; but its admission was harmless in this case. Person v. 
Roberts, 168. 

3. Railroads-Rights of Way-Damages-Limitation. of Actions-lnter- 
pretation of Btatutes.-Revisal, see. 394, in regard to bringing an 
action against a railroad for damages for a right of way taken by it  
without condemning the same or acquiring the easement by purchase, 
is a statute of limitation, and must be specially pleaded by the rail- 
road company, if relied on; and i t  is not required of the owner to 
affirmatively show that he has commenced his action within the time 
specified, as it  is not a condition annexed to his cause of action. 
Abernathy v. R. R., 340. 

4. State's Lands-Eniry-Limitations of Actions.-It appearing in this 
case that a part of the Cherokee Indian lands, the subject of the 
controversy, had been sold under the act of 1819, prior to the time of 
entry and grant under which the plaintiff claimed, i t  is Held, that the 
plaintiff's right is not barred by the statute of limitation pleaded. 
Ritchie v. Fowler, 132  N. C,., 788, distinguished. Anderson v. 
Meadows, 404. 

LIS PENDENS. 
Pleadings-Lis Pendens-Kotice.-X complaint containing the names of 

the parties, the object of the action to set aside a deed to lands for 
fraud in its procurement, given when a mortgage to secure the balance 
of the purchase price of the lands should have been executed, and a 
description of the lands, is a lis pendens, and is notice to a subsequent 
purchaser without the necessity of filing a separate and formal notice. 
Culbreth v. Hall, 588. 

"'LOOK AND LISTEN." See Contributory Negligence. 

MALICIOUS PROSECUTION. 
1 .  Malicious Prosecution-Nol. Pros.-Termination of Criminal Action.- 

Entering a nol. pros. in a criminal action is a sufficient termination 
thereof within the requirement for bringing a n  action for malicious 
prosecution. Wilkinson v. Wilkinson, 265. 

2. Malicious Prosecution-Probable Cause-Mized Facts and Law-In- 
structions-Questions for Jury.-The only difference between a general 
or unqualified nol. pros. and one "with leave" is that in  the latter 
case the leave to issue a capias upon the same bill is given by the 
court in  advance, instead of upon a special application made after- 
wards, which may be refused by the court in order to guard the 
citizens against any abuse of process. Ibid. 

3. Malicious Prosecution-Probable Cause-Mixed Facts and Law-In- 
structions-Questions for  Jury.-The question of probable cause, in  
a n  action for malicious prosecution, is a mixed one of law and fact, 
leaving for the jury to determine from the evidence, as a matter of 
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MALICIOUS PROSECUTION-Continued. - 
fact, whether the circumstances of the case show the cause to be prob- 
able or not probable; but whether, supposing them to be true, they 
amount to a probable cause, is a question of law for the judge. Ibid. 

I 4. Malicious Prosecution-Measure of Damages-Instructions-Punitive 
Damages.-In this action for malicious prosecution i t  is held that  the 
charge upon the measure of damages, though not a s  clear and explicit 
as  i t  should have been, was not erroneous, and that  punitive damages 
can only be allowed upon a finding of particular or actual malice by 
the jury. Stanford v. Grocery Co., 143 N. C., 419, cited and applied. 
Ibid. 

MANDAMUS. 

Mandamus-Mandatory Injunction-Equity-Courts-Practice.-In this 
State, where both legal and equitable jurisdiction is vested in the same 
court, there is very little difference in  its practical results between 
proceedings i n  mandamus and by mandatory injunction, the former 
being permissible when the action is to enforce performance of duties 
existent for the benefit of the public, and the latter being confined 
usually to causes of an equitable nature, and in enforcement of rights 
which solely concern individuals. Telephone Co. v. Telephone Co., 9.  

MARRIAGE, RESTRAINT OF. See Wills. 

MARRIED WOMEN. See Husband and Wife. 

MASTER AND SERVANT. See Contracts; Negligence. 

MEASURE O F  DAMAGES. 
1. Deeds and Conveyances-Values-Misrepresentations-Fraud-Caveat 

Emptor-Measure of Damages.-When i t  is shown that  a vendor of 
lands has fraudulently made a sale thereof by representing that  he had 
recently paid $3,500 for the property, when in point of fact he had 
only paid $2,750 for it, and this formed a n  inducement to the trans- 
action, the measure of damages is the difference between $2,750, the 
price the owner had actually paid, and $3,500, the price he represented 
he had paid, without regard to the actual value of the property, unless 
by his conduct the purchaser has elected to rescind the conveyance. 
Stewart v. Realty Co., 230. 

2. Same-Rescission-Waiver-Measure of Damages.-The plaintiff pur- 
chased of the defendant certain lands and gave his note secured by 
mortgage thereon for the purchase price. Thereafter he demanded 
cancellation of the note and mortgage and offered a deed reconveying 
the lands, upon the grounds of "misrepresentation and deception," 
and then brought his action alleging fraud i n  the transaction: Held, 
the demand of plaintiff was a waiver of his right to recover damages 
upon the question of values, and having elected to rescind the trans- 
action, he would only be permitted to recover any money actually paid 
upon it, and interest thereon. Ibid. 

3. Contracts-Mortgages-Delivery on Condition-Breach-Innocent Pur- 
chaser-Foreclosure-Measure of Damages.-The purchasers of a n  

585 
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MEASURE OF DAMAGES-Continued. 
engine gave a note and mortgage on their lands to secure the pur- 
chase price, which were transferred before maturity to a n  innocent 
purchaser for value, who, upon default i n  the payment of the note, 
foreclosed the mortgage by sale. I n  a n  action brought by the buyers 
of the engine against the seller for damages, it  was held competent 
to show by par01 evidence that  the delivery of the note and mortgage 
was upon the condition precedent that the engine should prove satis- 
factory for a certain kind of work, which i t  could not do; and held, 
further, in  this  case, as  i t  was found that the vendor had sold the 
note and mortgage given by the purchaser of the engine to an in- 
nocent holder, in  violation of this condition, and the mortgagors 
could not therefore redeem, the measure of damages was the value 
of the land sold under the mortgage. Garrison v. Machine Co., 285. 

4. Mental Anguish-Photographer-Lost Films-Measure of Damages-. 
Sentimental Values.-In a n  action to recover damages of a photo- 
grapher for the negligent loss of the only films taken of a child 
just before and after its death from which a likeness of the child 
could be had and of which the defendant was notified a t  the time 
he received them for development nominal damages and the value of 
the films a re  a t  most recoverable. Whether the jury may, in such 
instances, consider the "pretium affectionis," or the sentimental value 
of the fllms, discussed by WALKER, J. Thomason v. Hackney, 299. 

5. Master and Servant-Personal Injury-"Probable" Results-Words and 
Phrases-Expert Evidence-Measure of Damages.-Upon evidence 
tending to show that the plaintiff was injured by the defendant while 
working in a foundry with a n  imperfect appliance furnished him for  
the purpose, it  is competent for his physician to testify, on the meas- 
ure of damages, that  the character of the wound inflicted was such 
that an eating cancer was "liable'' to ensue, the word "liable" as used 
by him being in the sense of a "probable" .consequence and not specu- 
lative; and it was also competent as tending to prove the acute 
mental suffering caused by the injury. Alley v. Pipe Co., 327. 

6. Railroads-Rights of Way-Damages-Interest-Court's Discretion- 
Appeal and Error.-It is within the power of the lower court, i n  pass- 
ing upon a report of a referee in  a n  action against a railroad com- 
pany for the value of an easement in  lands, to allow interest on the 
amount found by him since the actual taking by the  railroad com- 
pany of the owner's land for its right of way, as  a part  of the dam- 
ages. Abernathy v. R. R., 340. 

7. Railroads-Rights of Way-Damages-Judgment-Interest-Interpre- 
tation of Statutes.-A judgment in  the owner's favor, i n  the assess- 
ment of damages for lands taken for a right of way by  a railroad 
company, bears interest by express provision of the statute. Revisal, 
sec. 1954 Ibid. 

8. Railroads-Rights of Way-Conveyance of Lands-Damages-Interpre- 
tation of Btatutes-Parties.-After the owner of lands has commenced 
his action against a railroad company to recover damages for taking 
a right of way thereon without compensation, the amount of the 
damages to be awarded is not affected by the fact that  he conveyed a 
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MEASURE O F  DAMAGES-Continued. 
part of the locus i n  quo to another; and when the purchaser is  not a 
party to the action, his claim upon his vendor in  respect to the 
damages will not be considered. Ibid. 

9. Lumber Roads-Timber-Consideration-Contract to Build Railroad 
-Measure of Damages.-A lumber company having purchased tim- 
ber a t  a price less than its value, in  consideration of the benefits to 
be derived by the vendors from a standard-gauge railroad i t  contracted 
to build, is liable i n  damages to the vendors for the difference between 
the price paid and the actual value of the timber, upon i ts  failure to  
build the road i t  had contracted to build. Herring v. Lumber Co., 382. 

Instructions-Construed a s  a Whole-Contracts-Breach-Measure of 
Damages.-The charge of the judge, i n  this case, upon the measure 
of defendant's damages upon his counterclaim, alleged to have been 
received from failure on plaintiff's part to fulfill his part of the con- 
tract sued on, construed as  a whole, is  not held for reversible error, 
a s  the jury must have understood that defendant was to be awarded, 
a s  damages, the net profit he would have made under the contract 
upon a finding that  plaintiff had failed in  his duty to the defendant 
thereunder, with further pertinent instructions free from error. 
Walker v. Cooper, 536. 

11. Damages-Facts i n  Mitigation-Evidence-Pleadi?zgs.-For evidence to 
show facts in  mitigation of damages to be competent, the facts must 
be alleged in the answer. Dickerson v. Dail, 541. 

12. Contracts of Sale-Breach-Damages Remote-Continued Offer to Sell 
-Loss of Profits-Certainty of Admeasurement.-In a n  action upon 
a breach of contract of a manufacturer of wire fencing to furnish 
a supply merchant with a sufficient quantity of the fencing for his 
trade during a certain period, i t  appeared that several car-loads of the 
wire were necessary for the purpose, and that the vendor had under- 
taken to send out and distribute among the vendee's customers, ac- 
cording to a list furnished, circulars advertising the merits of that  
particular fencing; that  the vendee told vendor's agent that he would 
purchase only upon condition that  he could get all  he wanted; that  i n  
consequence of the transaction and the failure and refusal of the 
vendor to ship the second car-load, he had been prevented from obtain- 
ing his profits, in  a certain sum, on sales he would otherwise have 
made in certain specified transactions: Held, (1 )  vendee was entitled 
to recover his profits so shown on the second car-load ordered, i n  any  
event, as  the agreement constituted a continuing offer to sell before 
the withdrawal of the offer; ( 2 )  these profits were reasonably i n  the 
contemplation of the parties a t  the time of making the contract of 
sale, and the cost and selling price being fixed, were not difficult of 
ascertainment; and, semble, profits shown of this character could be 
recovered in the failure of the vendor to make further shipments 
embraced by the contract of sale. Steel Co. v. Copeland, 556. 

13. Deeds and Conveyances-Standing Timber-Payments a s  to Quantity 
Cut-Conditions-Measure of Damages.-In a n  action to recover a 
greater quantity of timber growing upon certain described lands 
under a n  averment that  a greater quantity had been purchased than 
the land contained, the deed provided that the vendee was to pay 
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MEASURE OF DAMA'GES-Continued. 
$2,000 before any of the timber ,should be cut, $2,000 when 600,000 
feet had been cut not later than a certain date, and $2,000 when 
600,000 feet more had been cut not later than a certain further date. 
The vendee made the two first payments, but there was evidence that  
only 387,000 feet of timber remained on the land. A judgment ren- 
dered upon the pleadings for the last payment of $2,000, Held, errone- 
ous, the last payment being one upon the condition that 600,000 feet 
should Erst be cut, and as  all the timber had been cut before the 
expiration of the period allowed, only such quantity as  remained 
beyond that  settled for under the second payment could be recovered, 
according to the contract price, by the defendant upon his counter- 
claim. Hardison v. Dunn, 579. 

14. Deeds and Conveyances-Fraucl-iMorigQges-Liens-Rents and Profits 
-Measure of Davages.-The plaintiff being successful in her action 
to convert a deed into a mortgage to secure a loan for the purchase 
of land, wherein the right of redemption is found to exist, is entitled 
to recover the entire estate i n  the property, subject to the amount 
of the lien and intexest, upon which amount the rents and profits 
for the period of her wrongful "ouster" are  to be credited. Culbreth 
v. Hall, 588. 

MENTAL ANGUISH. See Telegraphs and Telephones; Contracts. 

MILEAGE BOOKS. See Carriers of Passengers. 

MORTGAGES. See Partnership; Contracts; Equity; Landlord and Tenant. 
1. Mortgages -Prior Registration -Attaching Creditors.-It appearing 

from a paper-writing that the maker intended i t  for a mortgage of 
certain personal property devised to him by his father, i n  the hands 
of the executors of his father's will, and made to them individually 
for moneys loaned by them to him: Held, that  the registration of the 
mortgage prior to attachments issued by his creditor makes i t  supe- 
rior to the creditor's lien, but only on property situated in  the county 
where the mortgage was registered. Williamson v. Bitting, 321. 

2. Chattel Mortgages-Form of Registration-Interpretation of  statute^.-^ 
There is no special statutory mode presented for the registration 
of a chattel mortgage (Revisal, sec. 1040). The provisions of Re- 
visal, sec. 982, relate merely to a n  inexpensive form of mortgage. 
Ibid. 

3. Mortgages -Proceeds of Sale -Interest - Equity-Distribution-At- 
taching Creditors.-Creditors secured by a mortgage, which was 
registered prior to attachments of other creditors of the mortgagor, 
when the mortgaged property has been sold under a n  agreement 
that  the proceeds be held in  place of the property and subject to the 
rights of the parties therein, are  entitled to interest on their mort- 
gage debt to be ascertained and paid to them in the final settle- 
ment. -Did. 

4. Mortgages-Other Property-Assignments for  Creditors.-A mortgage 
given by a devisee on the property he is to receive under a will is not 
a n  assignment for the benefit of his creditors, in  the absence of evi- 
dence that  he owned no other property. Ibid. 
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Husband and Wife-Wife's Separate Property-Limitation of Actions- 
Mortgages-Foreclosure-Wife's Disability-Interpretation of Stat- 
utes.-A married woman holds her separate real and personal prop- 
erty free from any debts, obligations, or engagements of her hus- 
band, according to the provisions of our Constitution and the Revisal, 
sec. 2093;  and since chapter 78, Laws of 1899, removes the disability 
of marriage, and Revisal, sec. 408, allows a wife to maintain a n  
action without the joinder of her husband when i t  concerns her 
separate property, and against her husband when i t  is between the 
husband and wife, and there being no exception in favor of the wife 
when she holds a claim against him, the statute of limitations will 
run against a note thus held by her. Graves a. Howard, 594. 

Contracts, Written - Condition Precedent - Parol Evidence.-While 
parol evidence may not, as  a rule, contradict the express terms of a 
written contract, the principle does not extend to the competency of 
evidence tending to show that the written instrument was to be 
effective only upon the performance of an unfulfilled condition prece- 
dent, as  in  such a case there never was a valid execution of the con- 
tract. Garrison v. Machine Co., 285. 

Same -Mortgages - Delivery on Condition-Breach-Innocent Pur- 
chaser-Foreclosure-Measure of Damages.-The purchasers of a n  
engine gave a note and mortgage on their lands to secure the purchase 
price, which were transferred before maturity to a n  innocent pur- 
chaser for value, who, upon default in  the payment of the note, fore- 
closed the mortgage by sale. In  an action brought by the buyers 
of the engine against the seller'for damages, i t  was held competent to 
show by parol evidence that  the delivery of the note and mortgage 
was upon the condition precedent that the engine should prove satis- 
factory for a certain kind of work, which i t  could not do; and held, 
further, i n  this case, as  i t  was found that  the vendor had sold the 
note and mortgage given by the purchasers of the engine, to a n  inno- 
cent holder,-in violation of this condition, and the mortgagors could 
not therefore redeem, the measure of damage was the value of the 
land sold under the mortgage. Ibid. 

MOTIONS. 
Pleadings-Motion to Strike Out-Impanelment of Jury-Practice.- 

A motion to strike out portions of the pleadings comes too late if made 
after the jury has been impaneled to t ry the cause, and should be 
denied. Roller v. McKinney, 319. 

Justice's Court-Appeal-Docketing-Motion to Dismiss-Practice.- 
In  an appeal from a judgment of a justice of the peace, the appellant 
paid the justice his fee for a transcript of the record, and a t  the next 
term of the Superior Court, which was held more than ten days 
after the rendition of the judgment, he inquired of the clerk of the 
court if the appeal had been sent up, and was mistakenly informed 
by him that i t  had not. The appellant, although he knew the case 
had not been docketed, did not apply for a recordari, nor to the jus- 
tice for another return, nor did he file a verified copy of the return, 
under leave of the court, but attempted to docket his appeal a t  a 
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subsequent term: Held, that he was in laches, and the appeal was 
properly dismissed, on motion of appellee, under the ruling in Peltx 
v. Bailey, 157 N. C., 166. Abell v. Power Co., 348. 

3. Evidence-Motions-Demurrer-Practice.-Defendant's motion, in this 
case, for judgment upon the entire evidence is regarded as  a motion 
of nonsuit under the statute, and comes too late after verdict. 
Vaughan v. Davenport, 369. 

4. Motion to Quash-Plea i n  Abatement-Waiver.-One who fails, with 
full knowledge of the facts, to file his plea in abatement in  apt time 
will be deemed to have waived his rights thereto. S. v. Pace, 462. 

5. Jurors-Opinion Formed and Expressed-Motion for New Trial-Delay 
-Practice.-A motion to set aside a verdict on the ground that one 
of the jurors had formed or expressed his opinion, before he entered 
the box, that the prisoner was guiIty, comes too late after verdict, 
when this was known to the prisoner before the argument of the 
case had been completed. 8. v. Watkins, 480. 

MURDER. 
1. Murder-Instructions-Verclict-Harmless Error.-The prisoner hav- 

ing been acquitted of the charge of murder in the second degree, and 
found guilty of manslaughter: Held, a n  instruction upon the law of 
murder in  the second degree, if erroneous, was harmless. 8. v .  Wat- 
kins, 480. 

2. Murder - ~ustiftcatio12-~easonbble Apprehension-Eurround{ng Cir- 
cumstances-Questions for Jury.-Upon a plea of justification upon 
a trial for murder, the reasonableness of the apprehension of the 
prisoner that he was about to lose his life or suffer great bodily harm 
must be passed upon by the jury in view'of the evidence and attending 
circumstances, and not found conclusively from the prisoner's own 
statement concerning his apprehension thereunder. The charge in 
this case held correct. Ibid. 

3. Murder-Justiftcation-Self-defense-0fSlcer.-The same rules of law 
applicable to a n  individual pleading self-defense on a trial for murder 
govern when the same plea is interposed by an officer committing a 
homicide in  making an arrest. Ibid. 

NEGLIGENCE. 

1. Master and Servant-Safe Appliances-Patent Defects-Fellow-servant 
-Negligence-Evidence.-The plaintiff was employed by the defend- 
ant  in the construction of a railroad bed, and there was evidence 
tending to show that he was injured by the breaking of a rope, 
patently defective, and used in operating a pile driver with power 
furnished by a steam engine, and by the improper operation of the 
pile driver by another employee: Held, that the evidence was suffi- 
cient, upon the issue of defendant's negligence, to be submitted to the 
jury, and the rule of the fellow-servant does not apply. Revisal, sec. 
2647. Harmon v. Contracting Go., 22. 
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2. Master and Servant-Duty of Master-Delegation of Duty-Negligence 
-Respondeat Superior.-It is the primary duty of the master, for 
which he cannot escape liability by delegating it  to another, to exer- 
cise ordinary care in  supplying his servant with reasonably safe tools 
and implements and a reasonably safe place in  which to perform his 
work, and, also, to make such reasonable inspection as  a man of ordi- 
nary prudence would make under similar conditions and circum- 
stances. Ibid. 

3. Master and Servant - Safe Appliances - Negligence-Evidence-Non- 
suit.-Upon evidence tending to show that the master failed to fur- 
nish a safe appliance, in  general use, to his servant, in this case a 
shield to protect his servant from flying wood which the servant was 
directed to cut for fire'purposes a t  a swing cut-off saw, and that this 
device would have avoided an injury to the servant caused by a piece 
of wood from the stick he was sawing flying up and striking him, a 
judgment of nonsuit should not be allowed. Parker v. Vanderbilt, 133. 

4. Telegraphs - Messages-Negli~ence-Delivery-Jurisdiction-Measure 
of Damages.-The sendee of a telegram delivered to the telegraph 
company in another State, where damages for mental anguish were 
not recoverable, may bring his action in this State in tort for negli- 
gent breach of duty occurring here, and recover such as may have 
naturally resulted from the wrong, that is, such as  were reasonably 
probable under the circumstances existent a t  the time according to 
the law, statutory or otherwise, of North Carolina. Cases in  which 
the measure of damages were regulated by rules obtaining on breach 
of contract discussed and distinguished by HOKE, J., showing that  
under the circumstances sf the case a t  bar, where recovery in tort is 
sought, they were inapplicable, and, if otherwise, they were not in- 
tended to be controlling. Penn v. Telegraph Go., 306. 

5. Master and Servant-Safe Appliances-Negligence-Delegated Author- 
ity.-It is the duty of the master to furnish the servant reasonably 
safe appliances with which to do the work, which it  cannot delegate 
to another servant and escape liability. Alley v. Pipe Co., 327. 

6. Same-Res Ipsa Loquitur-Substantial Evidence.-When one engaged 
in a foundry, and in the scope of his employment is injured by a n  
explosion of gas which drove the molten metal out of an arbor which 
he was using, latently defective and made by another employee, who 
was unskilled in suCh work, which was known, or should have been 
known, to the master by the exercise of reasonable care, the negli- 
gence of the master in  employing, or continuing to employ, the un- 
skillful servant to make cores for the use of other employees in  their 
work is actionable negligence. Ibid. 

7, Same - Inexperienced Employee-General Reputation-Expert Evi- 
dence.-Upon the issue of defendant's negligence in employing a n  
unskillful core-maker for making cores to be used in a foundry, with 
evidence tending to show that  plaintiff was injured while handling 
molten iron with one of them, by reason of a latent defect therein, 
evidence is competent which tends to show the reputation of the 
core-maker for inefficiency, by those who are acquainted with i t ;  and, 
also, the opinions of experts in that  line of work a s  to whether, under - 
the evidence, the cores were properly made. Ibid. 
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NEGLIGENCE-Continued. 
8. Cities and Towns-Streets and Sidewalks-Obstructions-Negligent 

Driving-Proximate Cause-Nonsuit.--In a n  action against a city 
for personal injuries caused by plaintiff's being thrown from a 
vehicle which was overturned a t  night by one of its wheels striking 
a stump alleged to have negligently been left by the city on a street 
near the curbing, it  appeared from the evidence of the plaintiff that  
he knew of the stump and could readily have seen i t  by a n  electric 
light, if he had been attentive to his driving: Held, the injury com- 
plained of was proximately caused by the inattention of the plaintiff, 
and a judgment of nonsuit was properly granted. Ovens v. Char- 
lotte, 332. 

9. Negligence-Wrongful Death-Suit by Wife-Parties.-A wife cannot 
maintain an action in her individual capacity to recover damages 
for the negligent killing of her husband. Bennett v. R. R., 345. 

10. Negligence-Wrongful Death-Condition Annexed-Burden of Proof.- 
The provision of Revisal, sec. 59, that  suit shall be brought within one 
year from the wrongful killing of another, is  a condition annexed 
to the recovery in  an action for damages, and i t  must be proved by  
the plaintiff that he is within the time prescribed. I t  is not required 
to .be pleaded. Ibid. 

11. Cities and Towns - Waterworks-Overflow-Negligence-Frightened 
Horses-Proximate Cause.-When there is evidence tending to show 
that  a city engaged in supplying its citizens with water has failed 
to provide a water gauge a t  its pump-house, by which its operator 
there could tell whether the standpipe, placed a t  a distance, was 
overflowing, and that its overflow frightened the horse of a person 
driving past, causing him injury, which would not otherwise have 
occurred, i t  is sufficient upon the question of actionable negligence; 
the overflowing standpipe, if causing the injury, being the proximate 
cause. Woodie v. Wilkesboro, 353. 

12. Railroads-Master and Nervant-Disobedience of Orders-Proximate 
Came-Instructions.-In an action for damages brought by a n  em- 
ployee of a railroad for an injury to his hand received in uncoupling 
a n  air-brake between two cars, the evidence upon the issue as  to 
defendant's negligence was conflicting, alone presenting to the jury 
the question as  to whether the uncoupling was done after the  train 
had stopped or while i t  was in  motion, which would be disobedience 
of t h e  defendant's rules, of which the plaintiff was aware a t  the 
time. A charge was held to be erroneous which made no distinction, 
on the issue of negligence, whether the plaintiff attempted to dis- 
connect the air-brake when the train was a t  a standstill or while i t  
was i n  motion, and also in that the court instructed the jury that  the 
defendant was not negligent if the injury was received by plaintiff's 
act in  disobedience of orders, leaving out the question of proximate 
cause. F r y  v. R. R., 357. 

13. Master and Servant-Safe Appliances-Safe Place to Work-Negli- 
gence-Evidence-Nonsuit.-In a n  action for damages for a personal 
injury received by the plaintiff while a t  work in the defendant's pipe 
foundry, there was evidence tending to show that  while plaintiff 
was endeavoring to fix, at  night, under protest to his superior, a badly 
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worn and out of repair machine, for the purpose of cutting a heavy 
piece of pipe, he gave one of the dies a slight tap with a hammer 
which had been furnished him for the work, which was a n  improper 
one, and caused a small particle of steel to break and fly off from the 
die o r  hammer and strike the plaintiff in the eye, inflicting the injury 
complained of; that  there was an insufficiency of light, by reason of 
two of the three incandescent electric lights a t  the place being negli- 
gently out of fix, leaving only one, which the plaintiff had to hold, 
causing his eye to be nearer his work, in a position not required had 
the light been sufficient, and that the injury would not otherwise 
have been inflicted: Held, a permissible inference that  the proximate 
cause of the injury was the failure of the defendant to furnish a 
proper hammer and to provide adequate lights; that  it  was sufficient 
upon the question of actionable negligence, and defendant's motion 
to nonsuit was properly disallowed. Young v. Fiber Co., 375. 

14. Navigable Waters-Bridges-Construction-Open Spaces-Passing Ves- 
sels-Obstructions-Negligence.-While constructing a bridge over 
navigable waters, in this case across Albemarle Sound, under the 
authority of the State and War Department, if is the duty of the 
builder to have open space sufficient to enable passing vessels to go 
through, and to keep those spaces free from all obstructions that 
would endanger them. Townsend v. Construction Co., 503. 

15.  Same-Questions for Jury.-When the evidence tends to show that the 
builder of a bridge across navigable waters had left an opening for 
the  passage of vessels, and that  the plaintiff's vessel was injured 
while attempting to pass through this opening by coming in contact 
with a raft of piling material swinging out into the opening, and 
which had been fastened by a rope to the side of the bridge, i t  is  
sufficient, in  an action for damages to the vessel, to be submitted 
to the jury upon the question of defendant's negligence. Whitehurst 
v .  R. IZ., 156 N. C., 48, cited and distinguished. Ibid. 

16. Railroads - Negligence - Helpless on Track-Burden of Proof-Re- 
quisites.-In his action to recover damages of a railroad company, 
for the negligent killing of his intestate, upon evidence tending to 
show that  he was down and helpless upon the track a t  the time, the 
plaintiff must prove: (1) that  the deceased was down on the track 
i n  a n  apparently helpless condition; ( 2 )  that  the engineer could 
have discovered him in time to have stopped the train before reach- 
ing him, by the exercise of ordinary care; ( 3 )  that  he failed to exer- 
cise such care, and as a direct result the deceased was killed. Hen- 
derson v. R. R., 581. 

17. Same-Evidence.-In this action against a railroad company for dam- 
ages for the negligent killing of plaintiff's intestate, evidence held 
sufficient which tended to show that about two hours before he was 
killed he was asleep in a path near the cross-ties of defendant's rail- 
road; that he was wakened and went to a near-by store; remained 
there a while; went back to the crossing and walked, while drunk 
and sta-ggering, up the track in the direction where his body was 
found about two hours afterwards, a t  a distance of about two miles 
from the crossing, his head severed and on one side of the track, 
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NEGLIGENCE-Continued. 
with his body on the other; that the train gave no signs of warning 
of its approach, under such conditions as  would render the deceased 
observable to the engineer in time to have stopped his engine and 
have avoided the injury. Ibid. 

18. Railroads - Negligence-Helpless on Track-fltatements-Coroner- 
Evidence.-In this action against a railroad company for the alleged 
negligent killing of plaintiff's intestate while he was down on the 
track in a helpless condition, a statement of the engineer, taken 
before the coroner, that he saw a man lying on his left side with his 
hat  on his head, so he could not tell whether he was white or black, 
was properly excluded. Ibid. 

19. Cities and Towns - Governmental Duties-Negligence.-Unless the 
right of action is given by statute, a municipal corporation may not 
be held civilly liable to individuals for "neglect to perform or negli- 
gence in performing" duties which are  governmental in  their nature, 
which generally include all  duties existent or imposed upon them 
by law solely for the public benefit. Harrington v. Greenville, 632. 

20. flame-Fire Departments.-The maintenance and operation by a munic- 
ipality of a fire department for the benefit of the public a r e  duties of 
a governmental character, and, in the absence of a statute to that 
effect, a recovery may not be had for the negligent acts or omission 
of its officers or agents therein which cause damage to i ts  citizens 
from fires. Ibid. 

21. flame-Inspection of Buildings.-The general powers conferred on 
municipalities by section 2929, Revisal, and other sections thereof, 
and the powers to regulate, inspect, and condemn buildings, Revisal, 
sec. 2981, et seq., are  governmental in their character; and for negli- 
gent default therein on the part of a municipality and its officers or 
agents no action lies, none having been given by statute. Ibid. 

22. Cities and Towns-Governmental Duties-Water Plants-Business for  
Profit-Negligence-Damages.-While a municipality engaged in a 
business enterprise for profit may be held liable in damages for a n  
injury negligently inflicted, responsibility extends only to those bur- 
dens and liabilities incident to the business features of the enterprise; 
and the principle does not obtain, as  in  this case, in  the negligent 
operation and maintenance of a water plant or system in connection 
with its fire department by reason of which the plaintiff sustained 
damages by fire to his property, as such matters are governmental 
and solely for the public benefit. Ibid. 

23. Cities and Towns-Fire Department-Dangerous Conditions-Negli- 
gence. - Nuisance - Damages-Governmental Duties-Demurrer.-A 
cause of action against a municipality, alleging its negligent failure 
in permitting a building to remain in  a condition to endanger sur- 
rounding houses from fire, and that the plaintiff's house was conse- 
quently destroyed to his damage, is in  effect an action to hold the 
municipality liable for its negligent failure to abate a nuisance, which 
is a governmental function, exercised solely for the benefit of the citi- 
zens; and i t  is demurrable. Ibid. 

NEGOTIABLE INSTRUMENTS. See Bills and Notes. 
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NOLLE PROSEQUI. See Malicious Prosecution. 

NONSUIT. 
1 .  Cities and Towns-Streets and Sidewalks-Obstructions-Negligent 

Driving-Proximate Cause-Nonsuit.--In an action against a city 
for personal injuries caused by plaintiff's being thrown from a vehicle 
which was overturned a t  night by one of its wheels striking a stump 
alleged to have negligently been left by the city on a street near the 
curbing, it  appeared from the evidence of the plaintiff that he knew 
of the stump and could readily have seen it  by an electric light, if 
he had been attentive to his drjving: Held, the injury complained of 
was proximately caused by the inattention of the plaintiff, and a 
judgment of nonsuit was properly granted. Ovens v. Charlotte, 332. 

2. Nonsuit-Evidence, How Considered.-Upon a motion for nonsuit, 
under the statute, or for defendant's prayer that on the entire evi- 
dence, if believed, the verdict should be for the defendant, the evi- 
dence should be construed in the light most favorable for the plaintiff, 
according to the doctrine announced in Deppe v. R. R., 152 N. C., 79. 
Young v. Fiber Go., 375. 

3. Master and Servant-Safe Appliances-Safe Place to Work-Negli- 
gence-Evidence-Nonsuit.-In an action for damages for a personal 
injury received by the plaintiff while a t  work in the defendant's pipe 
foundry, there was evidence tending to show that while plaintiff 
was endeavoring to fix, a t  night, under protest to his superior, a badly 
worn and out of repair machine, for the purpose of cutting a heavy 
piece of pipe, he gave one of the dies a slight tap with a ham-mer 
which had been furnished him for the work, which was an improper 
one, and caused a small particle of steel to break and fly off from the 
die or hammer and strike the  lai in tiff in the eye, inflicting the in- 
jury complained of; that  there was an insufficiency of light, by 
reason of two of the three incandescent electric lights a t  the place 
being negligently out of fix, leaving only one, which the plaintiff had 
to hold, causing his eye to be nearer his work, in  a position not re- 
quired had the light been sufficient, and that the injury would not 
otherwise have been inflicted: Held, a permissible inference that  the 
proximate cause of the injury was the failure of the defendant to 
furnish a proper hammer and to provide adequate lights; that i t  was 
sufficient upon the question of actionable negligence, and defendant's 
motion to nonsuit was properly disallowed. Ibid. 

4. Same-"Ordinary Tools."-It being established that the master fur- 
nished the servant a hard-tempered steel hammer with which to fix 
a n  old, badly worn machine to be used in cutting a heavy iron pipe 
in  his foundry; that  the hammer furnished was known to be dan- 
gerous for that class of work, a soft-metal hammer being safer for the 
purpose: Held, the master is responsible in damages for an injury 
proximately caused to the servant by the use of the improper ham- 
mer furnished him, and the doctrine of the use by the servant of 
"ordinary everyday tools and under ordinary everyday conditions" 
does not apply. House v. R. R., 152 N. C., 397, cited and distinguished. 
Ibid. 
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NONSUIT-Continued, 
5. Nonsuit-Circumstantial Evidence-Province of Courts.-Upon com- 

petent circumstantial evidence, when sufficient to raise more than "a 
possibility or conjecture" of the fact sought to be proved, it  is the 
duty of the court, upon a motion to nonsuit, to give the evidence 
the interpretation most favorable to the plaintiff; and the court 
will not weigh the evidence to see if i t  is satisfying of the ultimate 
fact sought to be proved or say which theory arising therefrom 
should be adopted. Henderson v. R. R., 581. 

6. Contracts-Offer to Lend Moneg-Incomplete as to Duration-Evidence 
-Damages-Nonsuit.-In a n  action for damages for failure of the 
defendant to comply with its contract to lend money to the plaintiff, 
there must be evidence tending to show that  the agreement had been 
made definite as  to the maturity of the loan as well as to the amount, 
or a judgment of nonsuit in the defendant's favor will be granted. 
Elks v. Insurance Go., 619. 

OBSTRUCTIONS. See Cities and Towns; Water and Watercourses. 

PARENT AND CHILD. 
Infants-Necessaries-Father's Wrongful Conduct-Emancipation of 

Son-Father's Liability.-A father is responsible for necessaries fur- 
nished his son when he has wrongfully driven him from home and 
forced him to earn his own living; for  though the father's act may 
have emancipated his son to the extent of depriving him of his right to 
the earnings of the son, it  does not extend to his responsibility for 
necessaries furnished the son arising from conditions brought about by 
his own wrong. Hunz~cutt v. Thompson, 29. 

Same-Funeral Expenses.-The responsibility of a father for neces- 
saries furnished his son, whom he has driven from home and forced 
to make his own living, extends to funeral expenses of the son, 
necessarily incurred, which the father had not authorized. Ibid. 

PARTIES. 
1. Pleadings-Misjoinder of Parties-Demurrer.-A demurrer to a com- 

plaint for a misjoinder of a party plaintiff, on the ground that  he is 
without interest in the suit, is bad. Withrow v. R. R., 222. 

2 .  Wills-Caveat-Infants-Adverse Interests-Consent Judgment-Pro- 
cess.-Where, in  proceedings to caveat a will, the interests of minor 
children are  involved, who are not properly represented, the issue of 
devisavit vel non cannot be answered by consent of the parties to 
the action so as to bind the infants. Holt v. Ziglar, 272. 

3. Corporations-Oficers-Fraud-Debtor and Creditor-Parties-An ac- 
tion by a creditor or stockholder will lie against the officers, in- 
cluding the directors, of a corporation for losses resulting from bare 
fraud or negligence, without his having first applied to the corpora- 
tion to bring the action. Braswell v. Bank, 628. 

PARTITION. See Tenants in  Common. 
1. Execute?-s and Administrators-Partition-Commissions-Interprets- 

tion of Statutes.-An executor who sells his testator's land for parti- 
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tion, and not in the execution of any trust under the will, is only en- 
titled to commissions as provided by the statute. Revisal, sec. 2792. 
Williamson v. Bitting, 321. 

2 .  Estates, Contingent-Partition of Lands.-Proceedings for partition 
of lands cannot be maintained when the plaintiff holds only a con- 
tingent interest in the lands, determinable on the death of the life 
tenant, who is still living a t  the time. Vinson v. Wise, 653. 

PARTNERSHIP. See Pleadings. 
1. Partnership-Mortgages of a Partner-Receiver-Continued Bz~siness- 

Creditors-Priority of Paym.ents.-The indorsers on a note made to 
a bank of money borrowed for the purchase price of a n  interest of a 
retiring partner from a firm, secured by a mortgage on the partner's 
interest in  the firm's assets, agreed with other creditors of the firm 
that  a receiver, thereafter appointed, should continue the business, 
which he did, incurring further indebtedness of the firm by continued 
purchases. The indorsers paid off the bank indebtedness and brought 
suit to foreclose the mortgage: Held, the mortgage held by the in- 
dorsers is in  subrogation to the rights of the bank, being on the in- 
dividual interest of a partner, and was subject to the fluctuations in  
business and postponed to the payment of the firm's creditors; ( 2 )  
that  class of creditors of the firm who sold goods to the receiver 
had the right to prior payment to the class who existed a t  the time 
of the appointment of the receiver, and who consented to his con- 
tinuing the business. Ivie v. Blum, 121. 

2. Partnership-Action of Debt-Parties-Pleadings.-A partner cannot 
recover on a note owned by the partnership, in  an actiou thereon 
brought solely in his own name, for all the partners are  necessary 
parties, and the action must be brought in the partnership name. The 
answer in  this case denied the ownership of the plaintiff, and 
Brewer v. Abernathy, ante, 283, cited and distinguished. Roller v. 
M c K i n n e ~  319. 

PAYMENTS. See Contracts; Deeds and Conveyances. 

PENALTY STATUTES. See Sales. 
County Commissioners-Penalty-Jurisdiction-Justice of the Peace-Ap- 

peal.-An action against a county commissioner for the penalty of 
$200 prescribed by Revisal, sec. 3590, for neglecting to perform the 
duties required of him, and to be paid to the party suing therefor, etc., 
is ex contractu, and is originally cognizable in the court of a justice 
of the peace, and hence is not open to a party seeking its recovery 
originally in  the Superior Court. Templetolz v. Beard, 63. 

PLEADINGS. See Judgments. 
1.  Process-Amendments-Interpretation of Statutes.-It is the policy 

of our Code system to be liberal in allowing amendments of process, 
pleadings, and proceedings, so that causes may be tried upon their 
merits, and to prevent a failure of justice for reasons which may be 
technical or frivolous, not affecting the substantial rights of the 
parties. Revisal, sec. 507. Page v. McDonald, 38. 
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PLEADINGS-Continued. 
2. Pleadings-Plea i n  Bar-Former Action-Answer-Joinder-Demurrer 

-Practice.-A defendant may,demur to a complaint from which it 
appears that  another action is pending between the same parties for 
the same cause, Revisal, sec. 475 ( 3 )  ; and when i t  does not so appear, 
the objection may be taken by answer to the merits, joined with a 
plea in  bar. Revisal, 477. Cook v. Cook, 46. 

3. Same-Appeal and Error-Harmless Error.-In a n  action for divorce 
the answer set up a plea in  abatement that a n  action was then pending 
between the same parties for the same cause, and further answered 
to the merits: Held, error for the trial judge to require the de- 
fendant to withdraw his answer to the merits before considering his 
plea in  abatement, but harmless when it  appears on appeal that his 
plea was bad. Ibid. 

4. County Commissioners-Negligence-Individual Responsibility-Cor- 
ruption and Malice-Pleadings-Evidence.-To recover individually 
of county commissioners for their acts or omissions as  such, in- 
volving a n  exercise of discretionary powers, i t  is necessary to allege 
and prove that they acted or failed to act "corruptly or of malice," 
and that principle is not affected by the fact that in  other and many 
instances they act ministerially. Templeton v. Beard, 63. 

5. Pleadings-Limitation of Actions-Burden of Proof.-Upon defendant's 
plea of the statute of limitations in a n  action upon contract, the 
burden of proof is upon the plaintiff to show that his cause of action 
is not barred. Sprinkle v. Sprinkle, 81. 

6. Pleadings-Allegations-Burden of Proof.-The burden of proof is on 
the relator in a contested election for office, who alleges that  the 
defendant is in  possession and that he, the relator, received the ma- 
jority of votes cast. Jones v. Flint,  87. 

7. Pleadings - Partnership-Corporation-Evidence-Demurrer-Wa~ve~. 
-When suit is brought in  the name of a partnership, objection that i t  
does not appear whether the plaintiff is a partnersllip or a corporation 
is deemed to be waived unless taken advantage of by a written de- 
murrer or answer, and comes too late upon demurrer to the evidence. 
Brewer v. Abernathy, 283. 

8. Pleadings-Motion to Strike Out-Impanelment of Jury-Practice.--A 
motion to strike out portions of the pleadings comes too late if made 
after the jury has been impaneled to t ry the cause, and should be 
denied. Roller v. McKinney, 319. 

9. Partnership-Action of Debt-Parties-Pleading-A partner cannot 
recover on a note owned by the partnership, in  a n  action thereon 
brought in  his own name, for all the partners are  necessary parties, 
and the action must be brought in the partnership name. The an- 
swer in this case denied the ownership of the plaintiff, and Brewer v. 
Abernathy, ante, 283, cited and distinguished. Ibid. 

10. Pleadings-Prayers for  Judgment-Relief Granted.-The facts alleged 
in the pleadings determine the nature of the relief to be granted, and 
the form of the prayer for judgment is not material. Herring v. 
Lumber Co., 382. 
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PLEADINGS-Continued. 
11.  Pleadings-Joinder of Actions-Alternate Relief.-A plaintiff may unite 

two causes of action relating to the same transaction and have alter- 
nate relief, that is, a judgment upon either one or the other of the 
causes alleged. Ibid. 

12.  Issues-Misleading-Pleadings.-Issues should be framed from the 
pleadings, and those in  this case are  not commended. Westfelt v. 
Adams, 409. 

13. Pleadings-Agreements-Writing-Custom-Appeal and Error.-Agree- 
ments of extension of time to plead beyond the statutory period must 
be in writing to be recognized by the courts; and the fact that the 
party litigant had employed a n  attorney in another county where 
there was "a custom" to allow sixty days to answer, is not such ex- 
cusable neglect as will warrant the court on appeal to set aside a judg- 
ment rendered, for the want of an answer. Hardware 00, v. Buh- 
mann, 511. 

14.  Pleadings-Lis Pendens-Notice.-A complaint containing the names 
of the parties, the object of the action to set aside a deed to lands 
for fraud in its procurement, given when a mortgage to secure the 
balance of the purchase price of the lands should have been executed 
and a description of t h e  lands is a lis pendens, and is notice to a 
subsequent purchaser without the necessity of filing a separate and 
formal notice. Culbreth v. Hall, 588. 

PRACTICE. 
1.  Mandamus -Mandatory Injunction - Equity - Courts-Practice.-In 

this State, where both legal and equitable jurisdiction is vested i n  
the same court, there is very little difference in  its practical results 
between proceedings in  mandamus and by mandatory injunction, the 
former being permissible when the action is to enforce performance 
of duties existent for the benefit of the public, and the latter being 
confined usually to causes of an equitable nature, and in enforcement 
of rights which solely concern individuals. Telephone Co. v. Tele- 
phone Co., 9. 

2. Process-Returns-Jurisdiction-Amendments, Effect of-Procedure- 
Practice.-Where process is erroneously made returnable before the 
clerk, instead of to the term of the court, the court a t  term, having 
acquired jurisdiction, may make all necessary amendments of the 
process and proceedings, in  order to give it  effectual jurisdiction, if 
no intervening and vested right is injuriously affected; and when the 
process is thus amended, i t  justifies the original service or any official 
action previously taken under it. Page u. McDonald, 38. 

3. Attachments-Defense After Judgment-Appeal and Error-Practice.- 
The court having erroneously refused to vacate a judgment obtained 
in proceedings in attachment against a nonresident defendant by 
publication of summons, the judgment appealed from is ordered to be 
set aside and the defendant allowed to answer or file other pleadings 
within a reasonable time, to be fixed by the trial court. The property 
attached will remain in  the custody of the court to await the determi- 
nation of the action, unless replevied under the provisions of the  
Revisal, secs. 774, 775.  Did.  
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PRESUMPTIONS. 
1. Tax Sales-Notice-Purchaser-Evidence-Presumptions.-The statu- 

tory notice required to be given by a purchaser of lands at  a sale for 
taxes (Revisal, sec. 2903) is  a condition precedent to the execution 
of a valid deed, and the purchaser must show that it  has been given, 
there being no presumption of that  fact from a recital in the sheriff's 
deed. Rexford v. Phillips, 215. 

2. Tax Xales - Taz Deeds -Evidence - Presumptions - Rebuttal.-The 
sheriff's deed to lands sold for taxes is presumptive evidence that the 
lands have been listed, which may be rebutted by the evidence. The 
presumption is rebutted in  this case by the admitted facts. Ibid. 

3. Carriers of Goods-Connecting Carriers-Live Stock-Delivery in  Bad 
Condition-Presum21iions-Burden of Proof.-When a shipment of 
live stock is made over connecting lines of carriers, and delivered 
in bad condition to the consignee, there is a presumption, in a n  action 
for damages against the delivering carrier, that  the injury occurred 
on its line, under the principle that, as  between the plaintiff and de- 
fendant, the latter is peculiarly in a position to know the facts, 
the burden of proof should rest on it. Beville v. R. R., 227. 

4. Cherokee Lands-Grants-Burden of Proof-Presumptions.-The de- 
fendant having introduced his grants fbr lands lying in Macon County 
west of the Meigs and Freeman line, which were issued 10 November, 
1854, upon entries made 15 February, 1850: Held, in the absence of 
proof to the contrary, it  will be assumed that  the lands entered were 
a part of those acquired by the State from the Cherokee Indians in  
1817 and 1819, which were open to entry a t  that time, if there were 
no other land in that  county then subject to entry. Westfelt v. Adams, 
409. 

5. State's Lands-Grants-Presumptions-Qacant'Lands-Evidence-CoZ- 
Zateral Attack.-While it  is true that a State's grant of land cannot be 
attacked collaterally for fraud or irregularity, and there is a pre- 
sumption that it  is  valid and that all requisite preliminary steps 
have been taken, the officer must have had power or jurisdiction to 
issue the grant, and i t  may be shown collaterally that the lands de- 
scribed in the entries and grants were not subject to entry. Ibid. 

6. Liability Insurance-Evidence of Indemnity-Prejudicial Questions- 
Correction-Presumptions-Courts-Discretion-It is not a relevant 
circumstance, in an action for damages for personal injuries negli- 
gently inflicted, whether or not the defendant's liability is protected 
under a n  insurance policy; and if plamtiff has asked a question of 
this character in bad faith, before the jury has been impaneled, and 
which likely operated to defendant's prejudice, a recovery against him 
should not be allowed to stand. The presumption, however, is that 
the court below properly corrected any prejudice which may have 
been produced and that intelligent jurors rejected i t ;  and therefore 
the matter is largely left in his discretion. Featherstone v. Cotton 
Mills, 429. 

7. Recorders' Courts-Statutory iCIisderneanors-Second Offense-Indict- 
ment-Presz~mptzons-When the Legislature had conferred original, 
exclusive jurisdiction upon a recorder's court of a n  incorporated city 
o r  town, or larceny of goods not exceeding $20 in value, for the first 
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offense committed, making it  a petty misdemeanor, punishable by im- 
prisonlment in the county jail or on the public roads not exceeding 
a longer period than a year, and a conviction is had thereunder, i t  is 
presumed, upon the Tailure of the warrant to charge a second offense, 
that  the conviction was for the petty misdemeanor within the terms 
of the statute. S. v. Dunlap, 491. 

8. Federal Questions-Objections and Exceptions-Practice-Intoxicating 
Liquors-Sales-Presumptions-Statutes.-When a Federal question 
arises i t  must be presented by a n  exception taken a t  the trial upon 
the merits, and be reviewed on appeal in that  case. Senzble, that un- 
der chapter 20, Laws of 1915, making the possession of more than 
two gallons of whiskey prima facie evidence of the illegal sale, no 
Federal question can arise. S. v. Dunn, 470. 

PRINCIPAL AND AGENT. See Attorney and Client; Sales. 
1. Carriers of Passengers-Nileage Books-Exchange Tickets-Conditions 

-Conductor-Principal and Agent-Waiver.-Semble, i t  is not op- 
tional with the conductor on the train to waive the requirement that 
a purchaser of a mileage book, riding on a n  exchange ticket, exhibit 
the mileage book to him. Nason v. R. R., 183. 

2. Telegraph-Collect Message-Principal and Agent-Application of 
Money-Negligence-Damages.-A husband and wife sued for dam- 
ages for mental anguish caused by the failure to send a message the 
husband had addressed to her. The next day the wife sent a message 
to another person, charges collect, inquiring as to where her husband 
was. The addressee of the last message instructed the defendant's 
agent to apply the money paid for the first message to the charges 
on the second one: Held, the addressee of the second message was 
without authority to thus direct the application of the money; and 
further, as  the negligence had theretofore occurred, recovery was not 
barred by one payment of charges. Christmon v. Telegraph Co., 
195. 

3. Carriers of Goods-Live Stock-Connecting Lines-Terminal Carriers- 
Possession-Principal and Agent-Evidence.-Where there is a non- 
suit upon the evidence, in an action against a delivering carrier for 
damages i n  transit  to live stock shipped over several roads, the pos- 
session of the live stock by that carrier, and its conduct and dealings 
with the consignee with reference to the shipment, were held to be 
sufficient evidence of the authority of the defendant's agent, upon 
whom demand had been made to settle the loss, without the necessity 
of introducing the bill of lading of the initial carrier under which 
the shipment was made. Beville v. R. R., 227. 

4. Deeds and Conveyances-Principal and Agent-Acceptance of Benefits- 
Waiver.-The owner of lauds who has accepted the benefits of a sale 
thereof induced by the fraudulent representation of his sales agent, 
acting within the apparent scope of his authority, is  bound by the 
transaction, and the doctrine of respondeat superior applies. Stewart 
v. Realty Go., 230. 

5. Discharged Employee-Principal and Agent-Evidence-Questions for 
Jury.-A railroad company, upon the request of a discharged engi- 
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PRINCIPAL AND AGENT-Continued. 

neer, made reports to several railroad companies to whom the em- 
ployee had applied for work, of such character as to prevent his 
being employed by them, with a statement that the employee was suing 
the railroad for damages for a personal injury. I n  his action against 
his former employer, under chapter 858, Laws 1909, the employee 
alleged and offered evidence tending to show that the report was un- 
true. I t  appearing that  the one who made the report was duly au- 
thorized to make i t  by the defendant company, and that  the suit re- 
ferred to was thereafter settled upon a payment to the employee of 
substantial damages, and the employer knowingly continued to make 
the same statements: Held, the question should have been submitted 
to the jury upon the question of malice, and that the statement as to  
the suit was not a privileged communication as  a matter of law. 
Seward v. R. R., 241. 

6. Principal and Agent-Deceased Agent-Declarations-Evidence-Inter- 
pretation of Statutes.-Declarations of a deceased agent of a party 
litigant made a t  the time of a transaction for his principal, and 
within the scope of his authority as such, is not a conversation with a 
deceased person within the meaning of Revisal, sec. 1631. Walker v. 
Cooper, 536. 

7. Principal and Agent-Declarations-Evidence of Agent-Contradictions 
-Discretion of Court.-The declarations of agent as  to a n  alleged 
contract made by him for his principal after the event are  incom- 
petent as evidence, but may be admitted by the trial judge, in  his 
discretion, subject to the condition that they be thereafter made com- 
petent; and in this case they are held competent in  contradiction of 
the evidence of the agent as to the terms of the contract. Steel Co. 
v. Copelancl, 556. 

PRIVILBGED COblMUNICATIONS. See Master and Servant. 

PROBABLE CAUSE. See Malicious Prosecution. 

PROBATE. See Deeds and Conveyances, 

PROCESS. 
1.  Process-Pleadings-Amendments-Interpretation of Statutes.-It is  

the policy of our Code system to be liberal in  allowing amendments of 
process, pleadings, and proceedings, so that  causes may be tried 
upon their merits, and to prevent a failure of justice for reasons 

' 
which may be technical or frivolous, not affecting the substantial 
rights of the parties. Revisal, sec. 507. Ibicl. 

2. Process-Returns-Jurisdiction-Amendments, Effect of Procedure- 
Practice.-Where process is  erroneously made returnable before the 
clerk, instead of to the term of the court, the court a t  term, having 
acquired jurisdiction, may make all necessary amendments of the pro- 
cess and proceedings, in  order to give it effectual jurisdiction, if no 
intervening and vested right is injuriously affected; and when the 
process is thus amended, it  justifies the original service or any  official 
action previously taken under it. Ibid. 
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PROCESS-Continued. 
3. Power of Courts-Process-Amendments-Change of Cause.-The court 

has no power to convert a pending action that cannot be maintained 
into a new or different action by amendment of process or pleadings. 
Bennett v. R. R., 345. 

4. Same-Wrongful Death-Executors and Administrators-Interpretation 
of fltatutes.-In an action to recover for the wrongful death of an- 
other (Revisal, sec. 5 9 ) ,  brought by the wife individually, the court 
has no power to allow a n  amendment to the summons so as to change 
the action into one by her in an administrative capacity. Ibid. 

5. Water and Watercourses-Riparian Owners-Vested Rights-Due Pro- 
cess-Constitutional Law.-When riparian rights in  a river have be- 
come vested, the owner of the lands holds them subject to the rights 
of the public, as, for instance, the right of navigation, and can only be 
deprived of them by due process of law and upon compensation being 
paid him. Power Co. v. Navigation Co., 393.  

6. Special Appearance-Jurisdiction-Waiver.-A party by entering a 
general appearance in  a n  action remedies any irregularity in  the 
service of the summons on him. Grant v. Grant, 528. 

PUBLIC ROADS. See Roads and Highways; Constitutional Law. 

PUBLIC SERVICE. See Corporations 

PUNITIVE DAMAGES. See Measure of Damages. 

PURCHASER. See SaIes. 

QUESTIONS AND ANSWERS. See Appeal and Error. 

QUO WARRANTO. 
Appeal and Error-Record-Quo Warranto-Admissions-Corrections- 

-Consent of Attorney-General-Interpretations of Statutes-Practice. 
I t  appearing that, by inadvertence, the record in  this action of quo 
warranto to t ry the title of office did not show that permissipn of the 
Attorney-General was given according to the requirements of Revisal, 
sec. 826, i t  is held that proof of such permission given anterior to the 
commencement of the action may be offered upon the new trial 
awarded, and upon failure thereof the action may be dismissed. Mid- 
gett v. Grav, 443. 

RAILROADS. 
1.  ailr roads-~e~ligence-~ersd.ns Drunk on Track-Admissions in  Plead- 

ings-Evidence-Questions for Jury.-In an action for the negligent 
killing of plaintiff's intestate by defendant railroad Company, a mo- 
tion for nonsuit should be denied when the defendant's answer al- 
leges that the intestate was lying drunk upon the track when struck 
and killed, and the evidence tends to show that he should have been 
seen by defendant's engineer and f i r b a n  in time to have avoided 
the killing; that had the speed of the train been within that allowed 
by the town ordinance the train could have been stopped in time; 
that the train was running through a populous part of a town and 
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where pedestrians were accustomed to walk upon the track, especially 
Saturday and Sunday nights, and that  the intestate was killed on 
Saturday night. Holman v. R. R., 44. 

2. Railroads-Parties-Residence-Ezecutor and Ad~ninistrators 
-IZesidence-Interpretation of Statutes.-Semble, that the provision 
in Revisal, see. 424, that actions against a railroad shall be tried 
"where the plaintiff resided a t  the time the cause of action arose," 
when applied to an action of an administrator for the negligent killing 
of his intestate, has reference to the residence of the individual holding 
the office, and not to the official residence or place where he may 
have qualified. Smith v. Patterson, 138. 

3. Railroads-Joinder of Parties-Venue-Residence-Removal of Causes. 
-In an action for damages to recover of a railroad company and its 
engineer for the negligent killing of pla~ntiff's intestate, the cause is 
not removable if the defendant engineer is a resident of the county 
wherein the action has been brought, though the other parties to the 
controversy are not residents thereof and the cause of action did not 
accrue therein. Revisal, sec. 424. Ibid. 

4. Railroads, Domestic-Personal Injuries-Damages-Venue-Adjoining 
County-Interpretation of Statutes.-The provisions of Revisal, see. 
424, permitting a plaintiff to sue a railroad for damages for a personal 
injury in an adjoining county to that wherein the cause of action 
arose, applies to all railroad companies. Forney v. R. R., 157. 

5. Master and Servant-Discharged Employee-Railroads-Express Malice 
-Interpretation of Statutes.-When a report is made by one railroad 
company to another upon a discharged engineer, the report is rB- 
garded as privileged, and in the absence of express malice no cause of 
action can be based on its publication. (Chapter 858, Laws 1909.)  
The doctrine is especially applicable in  instances of this kind where 
the interest of the public and of the other employees make it  neces- 
sary that only competent and careful men fill such responsible posi- 
tions. Seward v. R. R., 241. 

6. Eailroads-Rights of Way-Damages-Limitation of Actions.-Interpre- 
tation of Statutes.-Revisal, sec. 394, in  regard to bringing an action 
against a railroad for damages for a right of way taken by it  without 
condemning the same or acquiring the easement by purchase, is a 
statute of limitation, and must be specially pleaded by the railroad 
company, if relied on; and i t  is not required of the owner to affirms; 
tively show that he has commenced his action within the time speci- 
fied, as  it  is not a condition annexed to his cause of action. Abernathy 
v. R. B., 340. 

7. X~ilroads-Rights of Way-Damages-Interest-Court's Discretion- 
Appeal and Error.-It is within the power of the lower court, in  
passing upon a report of a referee in  a n  action against a railroad 
company for the value of an easement in  lands, to allow interest on 
the amount found by him since the actual taking by the railroad com- 
pany of the owner's land for its right of way, as  a part of the dam- 
ages. Ibid. 
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RAILROADS-Continued. 
8. Railroads-Rights of Way-Damages-Judgment-Interest-Interpre- 

tation of Statutes.-A judgment in  the owner's favor, in  the assess- 
ment of damages for lands taken for a right of way by a railroad 
company, bears interest by express provision of the statute. Revisal, 
sec. 1954. Ibid. 

9. Railroads-Rights of Way-Conveyance of Lands-Damages-Interpre- 
tation of Statutes-Parties.-After the owner of lands has commenced 
his action against a railroad company to recover damages for taking 
a right of way thereon without compensation, the amount of the dam- 
ages to be awarded is not affected by the fact that he conveyed a part 
of the locus i n  quo to another; and when the purchaser is not a party 
to the action his claim upon his vendor in respect to the damages will 
not be considered. Ibid. 

10. Railroads-Master and Servant-Disobedience of Orders-Proximate 
Cause-Instructions.-In an action for damages brought by an em- 
ployee of a railroad for an injury to his hand received in uncoupling 
a n  air-brake between two cars, the evidence upon the issue as to de- 
fendant's negligence was conflicting, alone presenting to the jury the 
question as to whether the uncoupling was done after the train had 
stopped, or while it  was in  motion, which would be disobedience of 
the defendant's rules, of which the plaintiff was aware a t  the time. A 
charge was held to be erroneous which made no distinction, on the 
issue of negligence, whether the plaintiff attempted to disconnect the 
air-brake when the train was a t  a standstill OF while i t  was in  motion, 
and also in  that  the court instructed the jury that  the defendant was 

p o t  negligent if the injury was received by plaintiff's act in  disobedi- 
ence of orders, leaving out the question of proximate cause. F r y  v. 
R. R., 357. 

11. Same-Illegal Promise-In Pari  De1icto.-A lumber company cannot 
avail itself of the defense, in a n  action for damages, that  i t  was pro- 
hibited by our statute, Revisal, sec. 2598, from building a standard- 
gauge railroad, in  consideration of which i t  had obtained the plain- 
tiff's timber a t  a less price than its acLual value; for if the stipula- 
tion to construct the road is invalid, the plaintiffs, though they 
should be pwticeps criminis, are not in part delicto. Herring v. 
Lumber Co., 382. 

12. Same-Implied Promise to Repay.-The vendors of timber a t  a price 
less than its value, in consideration of the benefits to be derived from 
the construction of a standard-gauge ra~ l road  by a lumber company, 
which the latter had contracted to build, but were unauthorized by 
law to do, may recover damages on the promise created by law to repay 
money of the plaintiffs improperly obtained. Edwards v. Goldsboro, . 
141  N. C., 60, cited and distinguished. Ibid. 

13. Lumber Roads-Timber-Illegal Consideration-Contract to Build Rail- 
road-Evidence.-In this case it  was alleged that  the defendant lum- 
ber company obtained deeds to plaintiff's timber for a less $ - ice  than 
its value in  consideration of an agreement that it  would build a 
standard-gauge railroad, which would be beneficial to the plaintiff: 
Held, evidence of the agreelment of defendant to build the railroad 
was erroneously excluded. Ibid. 
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14. Contributory Negligence-Evidence-"Look and Listen" -Railroads-- 
Warnings.-Upon the admission of the parties i n  this action for 
damages for the negligent killing of plaintiff's intestate: Held, the 
plaintiff is barred of recovery owing to the intestate's contributory 
negligence in  stepping upon the track of the defendant, under the 
circumstances, without looking or listening, and without introducing 
evidence tending to show that the defendant's passing train, which 
caused the death of the intestate, was not giving the customary signals 
or warning of i ts  approach. Gainey v. R. R., 453. 

15. Railroads-Subscriptions of Stock-Deeds and Conveyances-Escrow 
-Consideration-Location of Depot-"On" Certain Town Limits- 
Evidence-Contracts.-When a deed to lands is given for a subscrip- 
tion to the stock of a railroad company in the course of constructing 
its lines, placed in escrow, to  be "null and void" if the grantee 'Tails 
to construct a depot on the southern limits of H," a small town, and 
where the grantor owned other lands: Held, in  a n  action to compel 
the delivery of the deed, that, construing the word "on" a s  meaning 
"near to" the southern limits of the town, the provision upon which 
the delivery of the deed was made to rest was not complied with by the 
grantee locating the depot 1,450 feet from the southern boundary, 
when, from the size of the town, this location placed the depot 100 
feet from i ts  eastern boundary, within 300 feet of the northern bound- 
ary, thus locating it  in  the northeastern part of the town. Bridgers 
v. Beaman, 521.- 

16. Bame-Town Charter.-A provision in a deed to lands given for sub- 
scription to stock in a railroad, placed in escrow to be delivergd when 
a line of the railroad, in  the course of construction, should locate i ts  
depot "on the southern limits" of a named town, the location of the 
"southern limits of the town" is found by referring to the charter in 
force a t  the time of the deed, and not to that named in a subsequent 
charter. Ibid. 

17. Cities and Towns-Railroads-Use of Xtreets-Franchise-Contracts- 
Consideration-Prospective Conditions.-When the express considera- 
tion for a franchise given by a city to a railroad company for the 
latter to have a right of way for its railroad through a street is that  
the railroad shall keep and preserve the street in  good order for the 
use of the citizens of the town, the railroad, by operating under i ts  
franchise, impliedly promises to perform the same obligations in  
respect to keeping up this street as  the municipality should owe to 
its citizens, contemplating the growth of the city and such improve- 
ments as would be suitable and proper in  the future. New Bern v. 
R. R., 542. 

18. Railroads-Constructiot-Embankment- of Ac- 
tions-Interpretation of Statutes.-An action against a railroad com- 
pany for damages caused to plaintiff's lands by a n  embankment built 
bjr the defendant's grantor, a railroad company, which a t  the time of 
i t s  erection produced the same physical conditions, necessarily causing 
the same or substantial injury and interference on plaintiff's lands 
that have existed since, is  barred by the statute of limitations after 
five years. Revisal, sec. 394, subsec. 2. Campbell v. R. R., 586. 
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RECONVERSION. See Wills. 

RECORD. See Appeal and Error. 

REFERENCE. 
Reference - Findings of Fact - Widow's Year's Nupport - Appeal and 

Error.-A finding of the referee, confirmed by the lower court upon 
supporting evidence, that  the widow of a decedent was reasonably en- 
titled to the sum of $3,000 as a proper support during several years, 
will not be disturbed on appeal, upon the exception of the creditors of 
a n  heir a t  law that  i t  had been wrongfully applied to her support, 
the will providing that she should have a reasonable support from 
his estate. Williamson v. Bitting, 321. 

REGISTRATION. See Deeds and Conveyances; Mortgages; Liens. 

RELIGIOUS SOCIETIES. 
Wills-Latent Ambiguity-Religious Institutions.-One who was a n  active 

member of a Baptist church in a certain locality, and during his life 
contributed to its foreign, home, and State missions, i ts  orphanage, 
and other causes, devised and bequeathed certain of his property to 
( a )  the Home Missions of the Eaptist denomination; (b )  to the 
Foreign Missions of the Baptist church; (c )  to the Thomasville 
Orphanage: Held, it  was competent to  show by par01 or extrinsic 
evidence that  the intended donees were, ( a )  the Home Mission 
Board of the Southern Baptist Convention; ( b )  the Foreign Mis- 
sion Board of the Southern Baptist Convention; (c) the Trustees of 
the Thomasville Eaptist Orphanage; and that these were the only 
institutions of the church of which he was a member that he could 
have intended as the beneficiaries under his will. McLeod v. Jones, 
74. 

REMAINDERS. See Equity. 

REMOVAL OF CAUSES. 
1. Railroads-Joinder of Parties-Venue-Residence-Removal of Causes. 

In an action for damages to recover of a railroad company and its 
engineer for the negligent killing of plaintiff's intestate, the cause 
is not removable if the defendant engineer is a resident of the county 
wherein the action has been brought, though the other parties to the 
controversy are  not residents thereof and the cause of action did not 
accrue therein. Revisal, see. 424. Smith v. Patterson, 138. 

2. Bpecial Appearance-Jurisdiction-General Appearance.-A special 
appearance may only be entered for the purpose of moving to dismiss 
for want of jurisdiction, and when i t  is made for the purpose of a 
motion to remove the cause to another county, the appearance is gen- 
eral, by whatever name the party may designate it. Grant v. Grant, 
528. 

REVISAL. 
SEO. 

59. Action for wrongful killing is statutory. and must be brought within 
the year by personal representative, etc. Bennett v. R. R., 345. 

394. The statute of limitations will run against a n  action against a rail- 
road for taking land without condemnation, and must be pleaded if 
relied on. Abernathy v. R. R., 340. 
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REVISAL-Continued. 
SEC. 

394 (2) .  Action for damages caused by construction of railroad embank- 
ment and continuing from original construction, barred by the 
statute. Campbell v. R. R., 586. 

395. When not under seal, a n  agreement to arbitrate is a contract between 
the parties, and the three-year statute applies. Bprinkle v. Sprinkle, 
81.  

424. This section applies to all railroad companies. Forney v. R. R., 157 

424. A railroad company's engineer being resident of the county where 
the injury was inflicted, a suit against him and the company is not 
removable therefrom. Bernble. i t  could be brought where admin- 
istrator resided. Smith v. Patterson, 138. 

442. When affidavits for publication of summons and notice of attachment 
are  sufficient. Page v. McDonald, 38. 

475 ( 3 . )  A demurrer may be made during the pendency of another action 
between the same parties for the same cause. Cook v. Cook, 46. 

477. Objection may be taken by answer on merits with a plea in  bar, i n  
a n  action for the same cause between the same parties. Cook v. 
Cook, 46. 

507. Irregularity of service by publication and warrant of attachment may 
be cured by amendment. Page v. McDonald, 38. 

509. Irregularity of service by publication and warrant in  attachment may 
be cured by amendment. Page v. McDonald, 38. 

759. When affidavit for publication of su.mmons and notice of attachment 
are  sufficient. Page v. McDonald, 38. 

774. In  this case, in proceedings in  attachment against a nonresident, 
judgment below is  set aside and defendants allowed to answer, the 
property remaining in the custody of the court. Page v. Mc- 
Donald, 38. 

775. I n  this case, in proceedings in  attachment against a nonresident, 
judgment below is set aside, and defendants allowed to answer, the 
property remaining in the custody of the court. Page v. Mc- 
Donald, 38. 

826. In  action of quo warranto, the consent of Attorney-General may be 
shown anterior to the commencement of the action, upon a new 
trial. Yidgett v. Gray, 443. 

967. The "four months" period next preceding making of a deed of assign- 
ment is counted from the date of deed, and not from registration. 
Consideration sufficient. Wooten v. Taylor, 604. 

968. The trustee in a general deed of assignment is not controlled by a 
recitation in a deed giving a former mortgagee a priority of claim. 
Wooten u. Taylor, 604. 

969. The "four months" period counted from the making of deed of 
assignment, and not from registration. Consideration sufficient. 
Wooten u. Taylor, 604. 

970. The "four months" period counted from the making of deed of assign- 
ment, and not from registration. Consideration sufficient. Wooten 
v Taulor, 604. 
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scc. 
972. The "four months" period counted from the making of deed of assign- 

ment, and not from registration. Consideration sufficient. Wooten 
v. Taylor, 604. 

982. The purpose of this section was only to provide a n  inexpensive form 
of chattel mortgage. Williams v. Bitting, 321. 

1040. No special statutory mode for registration of chattel mortgage. Wil- 
liams v. Bitting, 321. 

1044. This section barring the foreclosure of a mortgage, when the note 
it  secures is barred, only affects an existing remedy, and applies 
when a reasonable time has been given for action on existing con. 
tracts. Graves v. Howard, 594. 

1224. Interest is not chargeable against the receiver of a corporation. 
Pants Co. v. Insurance Co., 78. 

1277. Appellee may not be taxed with cost unless shown he was acting in 
bad faith. Thompson v. Smith, 439. 

1318. County commissioners given governmental control of county affairs. 
Bunch v. Commissioners, 335. 

1318 (27). Counties may contract debts for necessary road purposes, 
without the necessity of a special act;  or if bonds are issued under 
a special act, the terms of the act are complied with, without "aye" 
and "no" vote. Pritchard v. Commissioners, 636. 

1421. Upon remitting excess of amount sued for on contract, a justice of 
the peace has jurisdiction. Brock v. Scott, 513. 

1421. Plaintiff having remitted excess over $200, and obtained judgment 
in  justice's court, on defendant's appeal may take voluntary non- 
suit and sustain his separate action in the Superior Court, the 
excess remitted in the justice's court being a waiver, however, of 
his rights to recover it. Brock v. Scott, 513. 

1569. A defect that complaint in action for divorce has not been properly 
verified, is jurisdictional. Grant v. Grant, 528. 

1631. Testimony of a party adverse to his interest is competent. I n  r e  
Fowler, 203. 

1631. When under the doctrine of principal and agent the declarations of 
agent are  admissible, they are not prohibited as evidence under 
this section. Walker v. Cooper. 536. 

1822 (2) .  Writ of habeas corpus is not of the nature of a writ of error, and 
will not be heard on appeal from final judgment of a court of 
competent jurisdiction. S. v. Dunn, 470. 

2093. The statute of limitations may now bar the husband's claim against 
his wife, when i t  concerns her separate property. Graves v. Howard, 
594: 

2094. A justice of the peace has jurisdiction of a n  action against a feme 
covert for a debt for her necessary personal expenses or the support 
of the family. Robinson v. Jarrett ,  165. 

2598. A lumber company may not show that i t  had no power to build a 
standard-guage railroad that it contracted to do upon a consider- 
ation, both parties being in pari delicto. Herring v. Lumber Go., 
382. 

2647. The breaking of a partially defective rope, inflicting injury on a n  
employee, etc.: Held, evidence for the jury, in this case. Harmon 
v. Contracting Co., 22. 
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SEC. 
2690. An appeal from county commissioners' order laying out a highway - .  

vacates the order, and does not come under this section as  to its 
maintenance and workings, and under indictment for not working 
it, the trial is de novo in Superior Court upon issues raised. S.  v. 
Davis, 465. 

2792. On a sale by an executor of lands his commissions are only those 
provided by statute, when not made in the execution of a trust. 
Williamson v. Bitting, 321. 

2929. General powers conferred on municipalities by this section are gov- 
ernmental, for which they are not liable in damages for negligence. 
Harrington v. Greenville, 632. 

2629. A carrier has the right ordinarily to require the user of a milzage 
book to show his mileage book in connection with his ticket. Mason 
v. R. R., 183. 

2830. The repeal of Revisal, sec. 3028b, does not affect a n  action theretofore 
commenced. Smith v. Ice Go., 151. 

2903. Notice must be given to certain parties in interest in  lands for a 
valid tax deed; it  is a condition precedent, and sheriff is required 
to make affidavit, etc. Rexford v. Phillips, 213. 

2904. The affidavit of the sheriff necessary to make prima facie evidence of 
notice for a tax deed. Rexford v. Phillips, 213. 

2977. City bonds, issued for necessary purposes, are not inhibited by this 
section. Charlotte v. Trust Co.. 388. 

2981. The powers conferred on municipaliies over buildings are govern- 
mental, and they are not liable for damages for alleged negligence 
in their exercise. Harrington v. Greenville, 632. 

3028. The antitrust law applies only to "circulating false reports." Smith 
v. Ice Go., 151.  

3028 (b ) .  The repeal of this section does not affect an action theretofore 
commenced, or the common-law doctrine preventing unlawful com- 
binations. Smith v. Ice Co., 151. 

3354. Certain nlisstatements of the defendant and previous corroborative 
statements made by the prosecutrix held sufficient, and not objec- 
tionable as "unsupported testinlony," in an action of seduction 
under promise of marriage. S .  v. Page, 462. 

3950. The Superior Court has not original jurisdiction in  a n  action for 
penalty against a county commissioner for neglecting to perform 
his duties. Templeton v. Beard, 63. 

4026. The intent of drainage statutes should be construed to carry out the 
legislative beneficent purposes, in connection with the various 
relative. sections, and certain artificial canals or ditches are held 
to come within their meaning, without original contribution for 
their creation being necessary. The sections include railroads 
owning the land. Forest v. R. R., 547. 

4356. The findings of a board of canvassers of votes cast in  a n  election 
is prima facie correct. Jones v. Flynt, 87. 

4760. A subsequent and unauthorized mortgage on insured property is a 
"change of interest." Watson v. Insurance Co., 638. 

5217. The owners or their agents must list lands for taxation as  the 
statute specifies. Rexford v. Phillips, 213. 
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SEC.  
5218. The owners o r  their agents must list lands for taxation as  the statute 

specifies. Rexford v. Phillips, 213. 

5222. The owners or their agents must list lands for taxation as  the statute 
specifies. Rexford v. Phillips, 213. 

5227. The owners or their agents must list lands for taxation as  the statute 
specifies. Rexford v. Phillips, 213. 

ROAD DISTRICTS. See County Commissioners. 

ROADS AND HIGHWAYS. . See County Commissioners; Constitutional Law. 

1. Same-Legislative Powers-Police Powers-Constitutional Law.-The 
levying of a tax upon those hauling mill logs, etc., upGn a public road 
of a certain county is within the discretionary power of the Legisla- 
ture, and comes within its police power, with which the fourteenth 
amendment to the Federal Constitution does not interfere. Dalton 
v. Brown, 175. 

2 .  Roads and Highways-County Commissioners-Order Establishing 
Road-Appeal-Superior Court-Trial de Novo-Order Vacated.- 
An appeal properly taken to the Superior Court from a n  order of 
the county commissioners directing the laying out of a highway has 
the force and effect of vacating the order appealed from; and pend- 
ing such appeal the case does not come within the provisions of the 
law looking to the proper maintenance and working of the roads. 
Revisal, see. 2690. S. v. Davis, 455. 

3. Same-Working Roads-Indictment.-Defendants are not guilty of a 
violation of the statute in refusing to work on a public road, after 
being summoned to do so by the overseer, after they have appealed 
to the Superior Court from an order of the county commissioners to 
lay out the road in question, and have given the bond and in all 
respects have complied with the statute; for under the express words 
of the statute "the whole matter is to be heard anew"; all issues of 
fact raised are to be determined in the Superior Court, and the appeal 
vacates the order. Revisal, see. 2690. Ibid. 

4. Same-Case Agreed-Special Verdict-Practice,-Defendants, being in- 
dicted for refusing to work the road, agreed with the solicitor as  to 
the facts constituting the offense, and consented that these facts 
should be regarded by the court as  a special verdict. Therein i t  
appeared that  the order establishing the road in question had been 
appealed from to the Superior Court and the appeal perfected a s  
required by the statute. I t  is held that the appeal would have vacated 
the order establishing the road if i t  had been in fact from a special 
verdict of a n  impaneled jury, and when so found, the defendants 
should be acquitted. Ibid. 

RIPARIAN RIGHTS. See Water and Watercourses. 

RULE IN SHELLEY'S CASE. See Estates. 
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SALES. See Contracts; Intoxicating Liquors. 
1. Tax Sale-Listing Lands-Tax Deeds-Interpretation of f3tatutes.- 

Lands may be sold for taxes and a valid deed made therefor only 
when the lands are  listed according to the requirements of the statute. 
Rexford v. Phillips, 213. 

2. Same-By Whom Listed-Penalties.-In 1908 the statutory require- 
ments for listing lands for taxes were that  the owners or their agents 
should do so under oath in  a certain specified manner (Revisal, secs. 
5217, 5222, 5227, and 5218) ; and upon t h e  failure of the owner to list 
his lands a t  the appointed time, the chairman of the county commis- 
sioners should do so, in  the name of the owner, giving valuation and 
description thereof, and charging double taxes; and with provision 
that  if the lands have escaped taxation, the taxes shall be collected 
for previous years, by adding to the simple taxes of the current year 
all  taxes due for preceding tax years, with 25 per cent interest 
thereon; and these provisions must be observed. Ibid. 

3. Tax Sales-Tax Deeds-Perfecting Deed-Listing by Stranger-Prin- 
cipal and Agent.-The statutory provision for perfecting, in  the 
sheriff's deed, an indefinite description of lands listed for taxes, 
applies only when there has been a listing by the owner or some 
other person designated by the statute, and n0.t where it  is done 
officiously by a stranger. Ibid. 

4. Tax Sales-Tax Deeds-Principal and Agent-List Taker-Interprets- 
tion of Statutes.-A list taker of property has no statutory authority 
to list taxes for the owner of lands, unless i t  appears that  such author- 
ity has been given him by the owner, and if the lands have been sold 
for taxes upon such a listing by the list taker, the sheriff's deed under 
a sale for taxes is void. The failure of the owner to list is governed 
by other provisions of the  statute, which do not provide for a for- 
feiture of the lands, but prescribe a penalty for failure to list them. 
Ibid. 

5. Same-Purchaser-Occupants-Possession-Notice.-The purcxaser a t  
the sale of lands for taxes is required to serve written notice of his 
purchase and of the date when the time of redemption will expire 
"on every person in actual possession o r  occupancy of the land," and 
also "upon every person having a mortgage or deed of trust thereon, 
recorded in the county, if by diligent inquiry he can be found," re- 
quiring notice by publication if actual service cannot be had. Hence, 
where notice by publication is attempted, and direct notice may 
readily have been given, or where there is a registered deed of trust 
and various occupants of several tracts of the land, all of whom may 
readily have been served with direct notice, and were not, the pur- 
chaser of the lands is not entitled to a deed therefor from the sheriff, 
though proper notice may have been given to one or more of those 
in  actual possession for the owner. Revisal, sec. 2903. Ibid. 

6. Tax Sales-Tax Deeds-Principal and Agent-Notice to Occupants- 
Purchaser.-The failure of the purchaser of lands sold for taxes to 
give the notice required by Revisal, sec. 2903, is a fatal defect which 
will invalidate his deed from the sheriff, for without proper notice 
the purchaser is not entitled to his  deed. Ibid. 
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SALES-Continued. 
7. Same-Prima Facie Evidence-Interpretation of Statutes.-Before a 

purchaser of lands sold for taxes is entitled to his deed from the 
sheriff, he must make affidavit that he has complied with the require- 
ment of notice (Revisal, see. 2903), setting forth therein particularly 
the facts showing such compliance, which must be delivered to the 
sheriff, before he executes the deed, and filed by him with the register 
of deeds for registration. It then becomes prima facie evidence that 
the  notice has been given. Revisal, 2904. Ibid. 

8. Same-Evidence-Presumptions.-The statutory notice required to be 
given by a purchaser of lands a t  a sale for taxes (Revisal, sec. 2903) 
is a condition precedent to the execution of a valid deed, and the 
purchaser must show that i t  has been given, there being no presump- 
tion of that  fact from a recital in  the sheriff's deed. Ibid. 

9. Tax Sales - Tax Deeds -Evidence - Presurnptio;~ Rebuttal.-The 
sheriff's deed to lands sold for taxes is presumptive evidence that the 
lands have been listed, which may be rebutted by the evidence. The 
presumption is rebutted in  this case by the admitted facts. Ibid. 

10. Tax Sales-Tax Deeds-Title-Burden of Proof.-A person who ques- 
tions the title conveyed by a sheriff's deed, under a tax sale, must 
first show that  he had title to the property a t  the time of the sale; 
and the evidence is held sufficient in  this case under the deeds intro- 
duced by plaintiff in his chain of title, and the other circumstances 
i n  evidence. Ibid. 

11. Tax Sales-Tax Deeds-Payment by Purchaser-Reimbursements- 
Practice-Tender-Appeal and Error-Costs.-It appearing that the 
defendant had paid certain taxes on lands which he had assumed to 
hold under a n  invalid tax deed, it  is Held, that he should be reim- 
bursed that  amount of taxes and interest by the plaintiff, as  he has 
relieved the land of a charge which otherwise would have rested upon 
i t ;  and i t  is ordered that  plaintiff pay this amount to defendant or 
deposit i t  i n  court for his benefit, and that the cost of appeal be taxed 
against the defendant, who had refused the tender thereof. Ibid. 

12. Judgments-Execution Sales-Fraud-Burden of Proof.-In a n  action 
to set aside a judgment and sale for fraud in procuring title to lands, 
the burden is upon the plaintiff to establish the fraud complained of 
by the greater weight of the evidence. Gross v. McBrayer, 372. 

13. Judgments -Execution Sales - Lands-Remote Values-Evidence- 
Harmless Error.-In a n  action to set aside a judgment and sale for 
fraud i n  procuring title to lands, a plaintiff's evidence offered to 
show their value many years before the sale complained of was too 
remote, and inadmissible. There was barely sufficient evidence of 
fraud to be submitted to the jury, but the plaintiff cannot be heard 
to complain that the jury were permitted to consider it. Ibid. 

14. Sales-Merchandise i n  Bulk-Htatutes-Constitutional Law.-Chapter 
623, Laws 1907, being "An act to prohibit the sale of merchandise 
in  bulk in  fraud of creditors," is not unconstitutional o r  void as a n  
unwarranted limitation of the right to sell and dispose of property. 
Pender v. Speight, 612. 
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SCHOOLS AND SCHOOL DISTRICTS. See Constitutional Law. 

SEALS. See Contracts. 

SEDUCTION. 

1. Seduction-Breach of Promise-Evidence-Testimony of Prosecutrix- 
Corroboration-Interpretation of Statutes.-While the statute pro- 
vides that "the unsupported testimony of the woman shall not be 
sufficient to convict" for seduction under promise of marriage (Re- 
visal, sec. 3354), i t  does not limit or define the character of the 
corroborating testimony required. S. v. Pace, 462. 

2. Same-Statements Made to Others.-In a n  action for seduction under 
a breach of promise of marriage (Revisal, sec. 3354), evidence of 
statements made to others that  the prosecutrix and the defendant 
were to be married is competent to corroborate the testimony of the 
proseoutr i~ that  the defendant had offered and promised to marry 
her, and with other evidence in this case of his registering with 
her as  man and wife a t  a hotel, his misstatements as to the marriage 
license and a s  to his not being a *married man, etc., told by her t o  
others before and after the act of seduction,' and corroborated by 
them, is held sufficient for a conviction. Ibid. 

"SIXTY DAYS." See Telegraphs and Telephones. 

SLANDER. 
1. Slander-Issues-Exact Words-Substance-Appeal and Error.-In a n  

action for slander, i t  is reversible error for the judge to submit a n  
issue under a charge that requires the jury to find that the defendant 
used the slanderous words exactly as  set out in the complaint; for 
a recovery may be had if the defendant had used the words com- 
plained of in  substance. Hamilton w. Nance, 56. 

2. Slander-Utterances-Present Condition-Actionable per se.-The ut- 
terance of defendant, that the plaintiff had (a t  the time of the  utter- 
ance) a certain loathsome venereal disease, is actionable slander. 
As to whether a t  the time of the utterance i t  would have been action- 
able if i t  referred to the past, quere. Ibid. . 

3. Slander - Utterances -Malice Presumed - "Reports"-"News."-The 
law will presume malice, in  an action for slander, from the state- 
ment of the defendant that  the plaintiff has a certain loathsome 
venereal disease (referring to the time of the statement), whether i t  
was made in the form of a "report," or "news," or a direct charge. 
Ibid. 

4. Slander-Measure of Damages-"News",-"Reports"-Evidence.-When 
a plea of justification is not interposed in defense of a n  action for 
slander, the defendant may offer evidence in mitigation to the issue 
as  to the damages, tending to show that his slanderous utterances 
were in  the form of a "report" or "news." Ibid. 

5. Slander - Issues -Justification - Verdict-Malice Presumed-Actual 
Malice-Measure of Damages-Punitive Damages.-In a n  action for 
slander, where justification is not pleaded and privilege is not claimed, 
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SLANDER-Continued. 
the jury, upon finding an affirmative answer to the first issue, im- 
plies, as a matter of law, that  the charge complained of is false and, 
malicious,, and compensatory damages should be awarded; and addi- 
tional punitive damages may also be given if the jury find actual 
malice. The proper issues and legal inferences in actions for slander 
where justification is and where it  is not pleaded, set out and dis- 
cussed by MR. JUSTICE ALLEN. Ibid. 

SPECIAL VERDICT. See Courts. 

SPIRITUOUS LIQUORS. See Intoxicating Liquors. 

STATE'S LANDS. 
1. State's Lands-Cherokee Indian Treaties-Entry-Vacant Lands-In- 

terpretation of Statutes.-The lands acquired by the State by the 
treaties with the Cherokee Indians in  1817 and 1819 were made sub- 
ject to entry by the act of 1852 only when vacant, or not previously 
sold under the Cherokee land statutes; and hence a n  entry made of 
lands required by the act of 1819, chap. 997, to be sold is invalid, and 
a subsequent purchaser of the same lands under the provisions of 
the act acquires the title. Anderson v. Meadows, 404. 

2. Same-Instructions.-The lands in  dispute in this action were a part  
of the Cherokee Indian lands acquired by the State under the treaties 
of 1817 and 1819. The defendant deraigned his title through one 
who purchased them in 1820, under the act of 1819, and obtained his 
grant in 1864. The plaintiff claimed under a grant made in 1862 on 
a n  entry made in 1859: Held, a n  instruction which made the con- 
troversy to rest upon the question of the seniority of the grants was 
erroneous, the land not being vacant and subject to entry a t  the 
time of the entry made by the plaintiff. Ibid. 

3. State's Lands-Cherokee Indian Treaties-Vendor and Vendee-Inter- 
pretation of Statutes.-One who acquired a part of the Cherokee 
Indian lands under the act of 1819 did so by purchase, establishing 
the relationship of vendor and vendee between the State and him- 
self. Ibid. 

4. State's Lands-Void Entry-Collateral Attack.-An entry upon the 
State's land which a re  not vacant a t  the time is void, and may be a 

attacked collaterally. Ibid. 

5. State's Lands-Entry-Limitation of Actions.-It appearing in this case 
that a part of the Cherokee Indian lands, the subject of the contro- 
versy, had been sold under the act of 1819, prior to the time of entry 
and grant under which the plaintiff claimed, it is Held, that  the plain- 
tiff's right is not barred by the statute of limitation pleaded. Ritchie 
v. Fowler, 132 N. C., 788, distinguished. Ibid. 

6. Cherokee Indian Lands-Entry-Interpretation of Statutes.-Lands ac- 
quired by treaty with the Cherokee Indians in  1817 and 1819, and 
not already surveyed, were made subject to entry by Public Laws 
1835, chap. 6; and the act of 1836-37, amending the act of 1835, refers 
to the Cherokee lands which had been reserved or allotted to "any 
Indian or Indians" under the treaties of 1817 and 1819 and afterwards 
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STATE'S LANDS-Continued. - 
bought by the State, and not to the lands then acquired under the 
treaties, providing, as  to the lands reserved or allotted to "any Indian 
or  Indians," that they be sold in  the manner pointed out by the 
statute, and prohibiting entry as  to them. Westfelt v. Adams, 409. 

Same-Grants-Amendatory Acts-Repeal.-The acts of 1836-37, re- 
quiring that the Cherokee Indian reservations be surveyed and sold, 
were passed several days before the Revised Statutes which incor- 
porated the act of 1835-36, permitting entry upon the Cherokee Indian 
lands acquired by the State under treaty with the Indians, and by the 
express terms of the Revised Statutes the acts of 1835-36 did not take 
effect until after the ratification of the act of 1836-37: Held, the act 
of 1836-37 is not in conflict with the act of 1835-36; but, if otherwise, 
i t  was repealed by the Revised Statutes. Ibid. 

Cherokee Indian Lands - Treaties-Vacant Lands-Evidence-Loca- 
tion.-In order to ascertain whether there were any lands acquired 
by the State by treaty with the Cherokee Indians in  1817-1818 lying 
west of the Meigs and Freeman line and situated in  Macon County, 
which were vacant and subject to entry, the Court will consider the 
act of 1852, chap. 70, validating entries of a certain entry-taker in  
Macon County made after the expiration of his term of office; acts 
of 1852 authorizing entries of lands in  said county, and others of like 
nature. Ibid. 

9. Same-Burden of Proof-Presumptions.-The defendant. having intro- 
duced his grants for lands lying in Macon County west of the Meigs 
and Freeman line, which were issued 10 November, 1854, upon entries 
made 15 February, 1850: Held, in  the  absence of proof to  the con- 
trary, it  will be assumed that  the lands entered were a part of those 
acquired by the State from the Cherokee Indians in  1817 and 1819, 
which were open to entry a t  that time, if there were no other land 
in that  county then subject to entry. Ibid. 

10. State's Lands-Grants-Presunzptions-Vacant Lands-Evidence-Col- 
lateral Attack.-While i t  is true that  a State's grant of land cannot 
be attacked collaterally for fraud or irregularity and there is a pre- 
sumption that i t  is valid and that  all requisite preliminary steps 
have been taken, the officer must have had power or jurisdiction to 
issue the grant, and it may be shown collaterally that the lands de- 
scribed in the entries and grants were not subject to entry. Ibid. 

11. State's Lands-Grants-Location-Evidence-Entries- is competent 
for the jury to consider the boundaries contained in a n  entry of land 
a s  evidence on a disputed 1oc.ation of the land claimed under the 

I g rant  issued upon the entry, where the location of the land is not 
positively and clearly shown by the survey and the grant, though in a 
certain sense the entry i~ not a part of the documentary title, and 
the survey and description in the grant  controls if sufficiently definite 
for location upon its face. Ibid. 

12. State's Lands - Grants-Entries-Location-Evidence-Instructions- 
Court Opinion on Evidence.-In this action, involving title to lands 
in  dispute claimed by defendants under certain grants from the State, 
i t  was error for the trial judge to direct a n  affirmative answer to a n  

616 



INDEX. 

STATE'S LANDS-Continued. 
issue when by so doing he withdraws from the consideration of the 
jury descriptions in  the defendant's entries, and par01 evidence tend- 
ing to show that  the lands claimed did not include the locus i n  quo. 
Ibid. 

13.  State's Lands-Grants-Vacant and Unappropriated-Previozcs Grants. 
When upon competent evidence, and under proper instructions, the 
jury have found, in  their answers to the issues, that  the defendant's 
grants to lands, claimed by plaintiff also under grants from the State, 
cwered the locus i n  quo a t  the time of plaintiff's entry, the lands a t  
that  time were not vacant and unappropriated, and plaintiff cannot 
recover them. Instructions in this case held correct, under Bowen v. 
Lumber Go., 153 N. C., 368. Garrison v. Williams, 425. 

14. State's Lands-Grants-Boundaries-Instructions-Harmless Error.- 
As the lands described in the grant in  dispute -were found by the jury 
to have previously been granted by the State to  the defendant: Held, 
a n  instruction, if erroneous, was harmless, as  to the running of one 
of plaintiff's lines with the county line. Ibid. 

STATUTE OFFRAUDS. 
1. Contracts-Statute of Frauds-Direct Assumption of Liability.-A con- 

tract to answer the "debt, default, or mPscarriage of another," which 
the statute of frauds requires to be in  writing to be binding, relates 
only to agreements to be surety for the debts of another; and the 
statute does not apply to verbal contracts assumed by the promisor 
so a s  to discharge such other from liability to the creditor. Parker  
w. Daniels, 518. 

2. Bame-New Contract-Evidence.-The plaintiff, who had been trans- 
porting cargoes by water in  connection with a steamboat operated 
by a corporation, receiving as  compensation a certain proportionate 
part of the freight charges, refused to continue this arrangement 
for the reason that  the corporation was i n  arrears of its payment to 
him. The corporation having made a change of management, i ts 
president told the plaintiff that he would not assume the arrearage of 
debt, but would be personally responsible from then on for the amount 
the plaintiff should earn under the former arrangement: Held, the 
promise of the president of the corporation, the defendant in the 
action, created a. new contract, not within the statute of frauds, and 
was binding on him. Ibid. 

3. Contracts-Statute of Frauds-Pleading-Waiver-Objection and Ex- 
ception-Appeal and Error.-The defense that  a verbal promise was 
within the meaning of the statute of frauds, and unenforcible, must 
be pleaded and objection raised, to be available; and while in  this 
case i t  was not done, the court decided upon the  merits of the case, 
as  no exception had been entered, the case argued upon its merits, 
and the point seemed to have been waived. Ibid. 

4. Contracts-Guaranty-Consideration-Statue of Frauds.-When one 
a t  his own request receives money for investment from another, say- 
ing "he would guarantee i t  to be safe, and that  the investor could 
look to him for the amount," and not to the borrower, and acts inde- 
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STATUTE OF FRAUDS-Continued. 
pendently of the investor in  making the loan, the transaction does not 
come within the statute of frauds, for a t  the time of the guarantee 
there was no other debt contracted, the only contract, at. that  time, 
being one of guarantee between the parties, separate and distinct - 
from the obligation of a principal debtor, and the faith of the in- 
vestor in  the guarantee was a sufficient consideration. Partin v. 
Prince, 553. 

5. Same - Contemporaneous Transactions.-When one receives money 
from another to be invested by him under his promise to guarantee 
its safety, the contract of guaranty, being contemporaneous with the , 
principal debt, requires no other consideration to support i t  and does 
not fall within the meaning of the statute of frauds. I t  is otherwise 
if the guarantee is made afterwards without any new consideration. 
Ibid. 

6. Contracts-Guarant~-Consideration-Interests-Statute of Frauds.-- 
When one receives for investment money for another upon his guaran- 
tee that the investment proposed was a safe one, and assumes per- 
sonal responsibility therefor, and i t  appears that the one receiving 
the money invested it  in  a concern for which he was doing business 
locally, his pecuniary interest in  the local business wherein he was 
interested is a suflcient consideration to support the guaranty. Ibid. 

7. Contracts of Sale-Vendor and Vendee-Parol Evidence-Written 
Order-Statute of Frauds.-The defendant contended the contract 
was in  par01 and the plaintiff that i t  was in  writing: Held, competent 
to introduce evidence of the terms of the contract, and that  the rule 
excluding evidence on the ground that  i t  added to or varied a written 
order was not applicable. Steel Co. v. Copeland, 556. 

STATUTES. See Penalty Statutes; Constitutional Law; Sales; Appeal and 
Error. 

STENOGRAPHERtS NOTES. See Appeal and Error. 

STOCKHOLDERS. See Corporations. 

STREET RAILWAYS. See Carriers of Passengers. 

STREETS AND SIDEWALKS. See Cities and ~ o w n s .  

SUBSCRIPTIONS. See Railroads. 

SUMMONS. See Process. 

TAXATION. See Constitutional Law. 
Ta~a t ion~Occupa t ions -Class  Legislation-Legislative Powers-Constitu- 

tional Law.-The only constitutional restriction upon the power of 
the Legislature in classifying vocations and laying a tax of a different 
amount upon the different occupations is that the tax shall be uni- 
form upon all in each classification. Dalton v. Brown, 175. 

TAX SALES. See Sales. 
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TELEGRAPHS AND TELEPHONES. 
1. Telegraphs -Mental Anguish - Damages-Notice-Evidence.-A tele- 

graphic message asking the addressee to "send word to the sender's 
wife that he will be home the next day" does not upon its face show 
that  the illness of the sender's wife will naturally and proximately 
result from the failure of the company to send it. Christmon v. Tele- 
graph Co., 195. 

2. Bame-Verbal Notice.-The sender, upon delivering a message to the 
agent of a telegraph company reading, "Send word to wife will be 
home tomorrow. Am well," informed the agent that he &id not send 
the message direct to his wife because her condition was such that  
he was afraid i t  would surprise and excite her: Held, sufficient to 
notify the company that  her condition was serious, if not critical; 
that  she would suffer mental anguish if the message was not sent. 
Ibid. 

3. Bame-instructions.-A husljand delivered to the defendant's agent a 
message asking the addressee to inform his wife that he would be 
home the next day, which the defendant failed to transmit. The 
instructions of the court properly restricted evidence of the wife's 
consequent illness to the mental anguish suffered by the wife. Ibid. 

4. Telegraph-Announcing Arrival-Evidence-Lost Letters-Collateral 
Hatters.-A husband, having written to his wife to expect him home 
on a certain day, afterwards telegraphed that  he would be home on 
the day following, and the telegram was not transmitted by the de- 
fendant: Held, the letter was a collateral matter, and, if i t  were 
necessary to produce i t  a t  the trial, evidence of its loss was sufficient 
which tended to show that  the wife did not keep her husband's letter, 
and that the husband had made unavailing search for the letter 
where his wife kept her letters and papers. Ibid. 

5. Telegraph-Collect Message-Principal and Agent-Application of 
Money-Negligence-Damages.-A husband and wife sued for dam- 
ages for mental anguish caused by the failure to send a message the 
husband had addressed to her. The next day the wife sent a message 
to another person, charges collect, inquiring as to where her husband 
was. The addressee of the last message instructed the defendant's 
agent to apply the  money paid for the first message to the charges 
on the second one: Held, the addressee of the second message was 
without authority to thus direct the application of the money; and 
further, as  the negligence had theretofore occurred, recovery was 
not barred by one payment of charges. Ibid. 

6. Telegraphs~Mental  Anguish-Measure of Damages-Notice.-Under 
certain circumstances substantial damages for mental anguish may 
be recovered against a telegraph company for wrongful and negligent 
failure to deliver or correctly transmit a telegraphic message, inde- 
pendently of bodily or pecuniary injury, by the sender, addressee, or 
the beneficiary, whose interest therein has been sufficiently made 
known to the company. Penn v. Telegraph Go., 306. 

7.. Telegraphs-Public-service Corporations-Messages-Contracts-Public 
Policy.-Damages for mental anguish are  permitted to be recovered 
in this State, not only as  a rule of interpretation and adjustment of 
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TELEGRAPHS AND TELEPHONES-Continued. 
the rights of the parties growing out of the contract between them, 
but because of our public policy, adopted and recognized as  necessary ' 
to enforce the proper performance of duties incumbent on telegraph 
companies as  public-service corporations. Ibid. 

8. Same-Torts.-A party entitled to recover damages from a telegraph 
company for its failure in  its duty to transmit and deliver a message 
may bring his action either in  contract or in tort. Ibid. 

9. Same - Negligence-Delivery-Jurisdiction-Measure of Damages.- 
The sendee of a telegram delivered to the telegraph company i n  
another State, where damages for mental anguish were not recover- 
able, may bring his action in this State in  tort for negligent breach 
of duty occurring here, and recover such as  may have naturally re- 
sulted from the wrong, that  is, such a s  were reasonably probable 
under the circumstances existent a t  the time according to the law, 
statutory or otherwise, of North Carolina. Cases in  which the meas- 
ure of damages were regulated by rules obtaining on breach of con- 
tract discussed and distinguished by HOKE, J., showing that under 
the circumstances of the case a t  bar, where recovery in  tort is sought, 
they were inapplicable, and, if otherwise, they were not intended to 
be controlling. Ibid. 

10. Same-Stare Decisis.-The doctrine of stare clecisis does not apply when 
the former decisions are clearly found to be erroneous, and contrary 
to our declared public policy; and in this case i t  is held that the 
former decisions of our Court upon the mental anguish doctrine, 
measuring the damages as  if arising in contract, if applicable, will 
not control in  an action brought i n  tort for the failure of a telegraph 
company to use proper efforts in  the delivery of a message here which 
had been received for transmission in another jurisdiction where 
damages of this character a re  not recoverable. Ibid. 

11. Telegraphs--Mental Anguish-Tort-Parties i n  Interest.-When a re- 
covery for mental anguish for the negligence of a telegraph company 
i n  transmitting or delivering a telegram is laid in  tort, i t  is confined 
to the parties to the contract, or to  those whose interest, as  bene- 
ficiaries of the message, have been sufficiently disclosed to the com- 
pany, this being the only damage that  could be considered reasonable 
o r  probable for such breach of duty. Ibid. 

12. Bame-Stipulations-"Sixty Days."-The regulations of a telegraph 
company requiring presentation of claims for damages within sixty 
days, etc., are  upheld, and held to have no bearing upon the doctrine 
of holding a telegraph company responsible for its negligence in  
delivery in North Carolina of a message received by it  in  another 
jurisdiction where a recovery for mental anguish alone is denied. 
Ibid. 

13. Telegraphs-Delay in Delivery-Burden of Proof-Seruice Message.- 
On proof of the delivery of a message to a telegraph company, and 
payment of the charges, or acceptance of the message without such 
payment, and failure to deliver to the sendee in  a reasonable time, a 
prima facie case of negligence is  made out, with the burden upon the 
defendant to make all reasonable effort to deliver the message; and, 
upon failure to find the addressee, to wire back a service message for 
a better address. Miller v. Telegraph Co., 501. 
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TELEGRAPHS AND TELEPHONES-Continued. 
j4. Same-Nonsuit.-In an action for damages for mental anguish against 

a telegraph company for failure to promptly deliver a telegram an- 
nouncing a death, there was evidence tending to show that  the tele- 
gram could have been promptly delivered a t  the address given on its 
face. The defendant introduced no evidence, though it  appears that  
by a phonetic mistake a change of the addressee from "Woodie 
Miller" to "Wood C. Miller" was made: Held, the burden of proof 
being on the defendant to show that  i t  made a reasonable effort to  
deliver the message, including the sending of a service message 

. asking a better address, a judgment of nonsuit should not have been 
rendered. Ibid. 

TELEPHONE COMPANIES.. See Corporations. 

TENANTS IN COMMON. 

1.  Wills-Devises-IndefLnite Description-Division of Lands-Tenants in 
Common-Partition-Parol Evidence.-Under a devise of testator's 
lands i n  different portions to his children, to  one of them "the old 
home place where I now live," it  appearing that  the sum of all  the 
portions equaled the acreage of all of his lands, the children named 
took as  tenants in common, except as  to "the old home place" spe- 
cifically devised. The lands may be divided among them in proceed- 
ings for partition in  accordance with the number of acres each was 
to take under the will. The number of acres being equal to all the  
testator owned, would make the admission of par01 evidence unneces- 
sary to fit the lands to the devise, which otherwise would have been 
competent. Caudle v. Caudle, 52. 

2. Husband and Wife-Jus Accrescendi-Deeds and Conveyances-Inter- 
pretation-Intent-Tenants in  Common-iYecond Wife-Dower.-In 
construing a deed to a husband and wife as  a whole, to arrive a t  i ts 
intent, it is held that  in a conveyance of land to them, "each a one- 
half interest," creates a tenancy in common, and the right of survivor- 
ship does not apply; and when the wife is dead, the husband remar- 
ries and then dies, leaving a widow, the widow is only entitled to  
dower in  the undivided one-half interest in  the lands. Eason v.  
Eason, 539. 

TENDER. See Sales. 

TIMBER. See Contracts. 

TIMBER DEEDS. See Deeds and Conveyances. 

TITLE. See Insurance; Deeds and Conveyances; Escrow; Limitation of 
Actions; Equity. 

TORTS. See Te legr~phs ;  Vendor, and Vendee. 

TRIAL BY JURY. See Practice; Constitutional Law. 

TRUSTS. 
I 

1.  Antitrust Laws-Interpretation of Statutes.-The antitrust law of 1907, 
ch. 218 (Revisal, sec. 3028) ,  since its amendment by chapter 167, 
Laws of 1911, restricts unlawful conduct "tending to interfere with 
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the trade of a n  opponent or business rival with the purpose of attempt- 
ing to fix the price of anything of value when the competition is  
removed" to the single instance when i t  is done "by circulating false 
reports." Smith v. Ice Co., 161. 

2. Same-Commencement of Action.-By express terms of the statute, 
the repeal of chapter 218, Laws of 1907 (Revisal, see. 3028b), does 
not affect a n  action theretofore commenced. Revisal, sec. 2830. Ibid. 

3. Hame-Common Law.-By express provision, chapter 218, Laws of 1907 
(Revisal, sec. 3028b), shall "not be construed so a s  to repeal or 
restrict the common-law doctrine preventing unlawful combinations 
in  trade and commerce," and this provision is  still effective, being 
reenacted by chapter 167, see. 9, Laws of 1911. Ibid. 

4. Same-Punitive Damages-Instructions.-The plaintiff was a dearer in  
meats in  M., and desirous of dealing in ice, also, made a contract with 
a n  ice plant a t  N., a nearby town, whereby he could sell ice in M. 
for a profit a t  35 cents per hundred pounds. The defendant procured 
an agreement with the only ice plant in  the town of M. by which i t  
would not sell ice there, and by threats of competition a t  N. deterred 
the Ice Manufacturing Company there from shipping ice to the 
plaintiff, and a t  least temporarily broke up his meat and ice business, 
whereupon the defendant put the minimum price of ice a t  M. a t  50 
cents per hundred pounds: Held, (1) the conduct of the defendant 
was violative of the common-law doctrine against monopolies; (2) 
conceding that the defendant did not know of plaintiff's contract, 
its unlawful conduct was the preventing plaintiff from obtaining the 
ice; (3) exemplary or punitive damages are recoverable in  an amount 
to be allowed in the discretion of the jury, if the jury find that  defend- 
ant's acts were maliciously done; ( 4 )  the defendant's acts if done 
without right or justifiable cause would constitute malice; (5)  an 
instruction was not error, when considered in'connection with the 
charge as  a whole, that the jury could "award exemplary damages 
for any injury they may find that the plaintiff suffered by the inter- 
ference in  his business by the defendant's attempt to fix the price of 
ice a t  M." for the illegal purposes, etc. Ibicl. 

TRUSTS AND TRUSTEES. 
1. Wills-Power of Sale-Conversion-Intent-Trusts and Trustees-Elec- 

tion-Reconversion-Evidence.-When a power in  a will directs the 
trustee to convert the testator's real and personal property into cash 
for certain purposes, and this has been done, leaving unsold realty 
in  his hands, the parties entitled to the property a s  converted may 
elect to take i t  in  its original form, which may be inferred from acts 
or conduct which manifest an unequivocal intentLon, a s  a division 
of the lands among themselves, or. holding the possession for period 
of years, in  this case for a period of thirty years. Phifer v. Giles, 142. 

2. Deeds and Conve?~ances-Mortgages-Consideration-Good Faith-As- 
signment for Creditors.-The principle that a mortgage of practically 
all of a grantor's property to secure a preexisting debt should, under 
certain circumstances, be treated as an assignment, and subject to 
the provisions of law in reference to that class of conveyances, does 
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TRUSTS AND TRUSTEES-Continued. 
not obtain where the transaction is bona fide, was intended as a mort- 
gage, and i t  appears that the property greatly exceeds in  value the 
amount of the mortgage debt; that  it  was made in good faith, and a 
substantial part of the consideration, i. e., $400 of the consideration 
of $700, then presently moved between the parties. Wooten v. Tay- 
lor, 604. 

UNDUE INFLUENCE. See Wills. 

UNLAWFUL PREFERENCE. See Debtor and Creditor. 

VENDORANDVENDEE. 
1. Corporations, Public-service-Contracts-Breach-Physical ConneCtion 

-Rights of Public.-In the absence of constitutional or statutory re- 
quirement, the obligation of a public-service corporation to afford 
service a t  reasonable rates, without discrimination, to those who pay 
the charges and abide by the reasonable regulations of the company, 
does not extend to the enforcement of one company to make physical 
connection with another; but after this physical connection has been 
voluntarily made, under a fair and workable arrangement and guar- 
anteed by contract between the companies, and the continuous line 
has come to be patronized and established as a great public con- 
venience, such contract shall not, in breach of the agreement, be 
severed by one of the parties. Telephone Go. v. Telephone Go., 9. 

' 

2. Vendor and Vendee-Conditional Assumption of Debt-Contracts, Writ- 
ten-Notice-Accounting.-In an action by a bank upon notes of a n  
insurance corporation which had sold all of i ts  assets to another 
insurance corporation, alleging the vendee corporation had assumed 
the debts of its vendor, i t  appeared that the contract of sale was in  
writing, introduced in evidence, and that it  provided among other 
things, that  the selling corporation was to be paid a certain per cent 
of the premium receipts which was to be applied to the notes in suit. 
The representatives of the contracting parties had carried the con- 
tract to the president of plaintiff bank: Held, the liability of the 
vendee corporation depended upon the written instrument, of which 
the plaintiff had notice, and, thereunder, the vendee did not uncon- 
ditionally assume the obligation upon the notes; and, further, that  
upon proper amendment to the pleadings the plaintiff would be en- 
titled to an accounting against the vendee for such sums a s  it  had 
collected under the terms of the contract, and have the same applied 
to the payment of the notes. Bank v. Insurance Go., 200. 

3. Same-Parol Evidence.-When a vendee corporation is sued for the 
debts of its vendor under a written contract of which the plaintiff 
had notice, testimony of a witness that the vendee assumed the lia- 
bility unconditionally will not be admissible to vary the terms of the 
written contract, especially when he mqdifies his testimony on cross- 
examination by saying that  he knew there was a written contract 
which he had not seen, and was not present when i t  was executed. 
Ibid. 

4. Deeds and Conveyances-Mortgages-Vendor and Vendee-CoGenants. 
One claiming under a deed wherein i t  is stipulated that  the original 
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\;ENDOR AND VENDEE-Continued. 
vendee agrees to pay a certain mortgage indebtedness on the lands 
conveyed, as a part of, the consideration, is  bound by the terms of the 
deed to pay this indebtedness, and a personal judgment may be ren- 
dered against him for it. Van Gilder v. Bullen, 291. 

5. Vendor and Vendee-Sale of Horse-False Warranty-Deceit-Personal 
Injury-Dapages-Evidence-Questions for  Jury.-Evidence tending 
to show that  a dealer in  horses sold a vicious horse to one who told 
him that he was inexperienced in horses, and that  he  wanted a gentle 
horse that  his wife and family could safely drive, and which ran 
away with the vendee soon after his purchase, and injured him; 
that  the horse trader had had the horse for some time, is sufficient 
to take the case to the jury in an action to recover damages for the 
injuries inflicted, i t  being a fair inference from the period of posses- 
sion of the horse by the defendant that  he knew the character of the 
horse he was selling, and it  being incumbent upon him, under the 
circumstances, not to make representations of this character unless 
he knew them to be true. Hodges v. Bmith, 525. 

6. Vendor and Vendee-Sale of Horse-False Warranty-Deceit-Per- 
sonal Injury-Tort-Damages.-When there is a n  affirmative finding 
on the issue of false warranty and deceit in the sale of a horse, which 
proximately caused the purchaser to be injured in a runaway while 
driving it, a suit for damages, being in tort, the plaintiff's damages 
are  not confined to those in  the contemplation of the parties a t  the 
time of the sale. Ibid. 

7. Contracts of Sale-Vendor and Vendee-ParoZ Evidence-Written 
Order-Statute of Frauds.-The defendant contended the contract 
was in  parol and the plaintiff that it  was in  writing: Held, competent 
to introduce evidence of the terms of the contract, and that the rule 
excluding evidence on the ground that i t  added to o r  varied a written 
order was not applicable. Steel Co. v. Copeland, 556. 

8. Vendor and Vendee-Contracts-Delivery-Parol Agreement-Accom- 
modation Bai1ee.-When the vendor of goods has contracted for de- 
livery a t  one of two designated places a t  the  option of the vendee 
a t  a specified time, and a t  the request of the vendee agrees to keep 
them beyond that  time after payment thereof, stipulating only that 
the vendee should keep the insurance paid while remaining i n  his 
warehouse, the title passes to the vendee a t  the time of his payment 
and acceptance, and the vendor becomes a n  accommodation bailee, 
required to exercise only slight care, and the goods thus kept are 
a t  the risk of the vendee. Btate's Prison v. Hoffman, 564. 

9. Vendor and Vendee-Hales Upon Commission-Gambling Device-Il- 
legal Consideration-Action i n  Assumpsit.-One who has consigned 
goods to another for sale upon commission may recover the unsold 
consignment and his share of the proceeds of the sale of the goods 
thereunder from the consignee, irrespective of the question as to 
whether a gambling device was to be used, and actually used, in  the 
sales thus made, the title of the goods remaining in the consignor; 
or the plaintiff may maintain his action on the case upon the ground 
that  a n  indebitatus has been created from which a n  assumpsit has 
arisen. Jewelry Co. v. Joyner, 644. 

624 
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VENUE. See Parties; Removal of Causes. 
Railroads, Domestic -Personal Injuries - Damages-Venue-Adjoining 

County-Interpretation of H,tatutes.-The provisions of Revisal, sec. 
424, permitting a plaintiff to sue a railroad for damages for a per- 
sonal injury in  a n  adjoining county to that wherein the cause of 
action arose, applies to all railroad companies. Forney v. R. R., 157. 

VERDICT. 
1. Intoxicating Liquors-Unlawful Hales-Indictment-Several Counts- 

General Verdict-Appeal and Error.-The defendant was convicted 
under a general verdict of guilty upon a n  indictment charging these 
counts: ( 1 )  of unlawfully engaging in the business of retail liquor 
dealer; ( 2 )  of selling the liquor by the small measure; ( 3 )  of selling 
i t  for gain; and having moved to quash the bill of indictment and i n  
arrest of judgment, he renewed his motion on appeal: Held, the 
motion to quash because of the general verdict should be denied. H. v. 

+ 
Avery, 495. 

2. Appeal and Er ror  - Verdict, Directing- Intimation- Acquiescence. - 
When upon intimation from the trial judge tpat  he would charge 
the jury to return a verdict of murder in  the second degree, if they 
believed the evidence beyond a reasonable doubt, counsel for the 
prisoner said he would not address the jury, the remark of the attor- 
ney implies that  the t ruth of the evidence could not be contested, and 
the intimation will not be held as  reversible error on appeal. 8. v. 
Jernigan, 475. 

WAIVER. 
1. Pleadings-Former Action-Plea in  Bar-Waiver.-The right to plead 

the pendency of another action between the same parties for the 
same cause before judgment had is, to a large extent, a rule founded 
on convenience, and same may be waived or cured by dismissing the 
prior action a t  any time before the hearing. Cook v. Cook, 46. 

2. Pleadings -Partnership-Corporation-Evidence-Demurrer-WaCver. 
When suit is brought in  the name of a partnership, objection that  i t  
does not appear whether the plaintiff is a partnership or a corpora- 
tion is deemed to be waived unless taken advantage of by a written 
demurrer or answer, and comes too late upon demurrer to the evi- 
dence. Brewer v. Abernathy, 283. 

3. Motion to Quash-Plea i n  Abatement-Waiver.-One who fails, with 
full knowledge of the facts, to file his plea in  abatement i n  apt  time 
will be deemed to have waived his rights thereto. S. v. Pace, 462. 

4. Divorce-Pleadings-Verification-Waiver4 objection that  a com- 
plaint, i n  a n  action for divorce, has not been verified in  accordance 
with Revisal, sec. 1569, is jurisdictional. Ibid. 

5. Vendor and Vendee-Delivery-Waiver.-When a vendor of goods has 
agreed to deliver them a t  or before a certain time, and thereafter 
becomes a n  accommodation bailee without further agreement a s  to 
the time of delivery, he may not be held liable for failure to deliver 
under the original contract, but is entitled to have reasonable prior 
notice, depending upon the circumstances then existing, from his 
vendee, as  to when he desires delivery to be made; and when, under 
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the original contract, the vendee has the option of two places of 
delivery, one convenient and the other inconvenient to the vendor, 
and without reasonable notice requires the vendor to deliver a t  the 
inconvenient place, the latter will not be held liable for damages to 
the goods by reason of their delivery to the more convenient place 
a t  the request of the vendee, the second order to deliver them being 
a waiver of the vendee's right of delivery a t  the place first desig- 
nated. state's Prison v. Hoffman, 564. 

WASTE. 
Deeds and Conveyances-standing Timber-Waste-Consideration-Re- 

conveyance-Registration-Notice-Equity.- reconveyance of the 
same standing timber between the same parties expressing a con- 
sideration of $ 1  and a release of the grantor "from all claims for 
damages on account of waste" which had been committed in viola- 
tion of the restrictions of the first deed, is for a valuable consider- 
ation, and the grantees therein do not take subject to any equities 
of purchasers under a prior acquired and subsequently registered 
deed, given by their grantor. Burwell v. Chapman, 209. 

WATER AND WATERCOURSES. 
1. Contracts -Actions - Temporary Adjustments-Pleas i n  Bar.-The 

agreement entered into between the parties in this case, affecting 
a temporary adjustment, held s o t  to affect the defendant's rights as  
a lower riparian owner to the use of the water interfered with by a 
wing dam built by the plaintiff i n  the Roanoke River. The decision 
in this case, Power (To. v. Navigation Oo., 152 N. C., 472 affirmed. 
Power Co. v. Navigation Co., 393. 

2. Water and Watercourses-Riparian Rights-Interpretation of statutes. 
The defendant was a purchaser, under a decree entered in a suit 
authorized by the Acts of 1874-75, chap. 198, which was ratified by 
Private Acts of 1885, chap. 57, and which vested in  the purchaser, 
as  a corporation, "the franchises, rights, privileges, works, and prop- 
erty of the Roanoke Navigation Company, as  acquired by the sale," 
etc. The Private Laws of 1891, chap. 2, conferred certain other rights 
upon the plaintiff corporation, including, among other things, "the 
right to erect mills and factories on the lands situated on Roanoke 
River," with the right to the use of the water of the river for manu- 
facturing purposes: Held, the defendant acquired the property with 
the restriction or qualification, expressed in the statutes, that i n  the 
use of the water for the purposes specified i t  should not interfere 
with other riparian owners. IbiB. 

3. Words and Phrases-Persons-Corporations-Interpretation of s tat-  
utes.-The use of the word ."person" i n  the plaintiff's charter, that 
in  the exercise of the rights and privileges conferred i t  shall not 
"prevent any person owning lands on Roanoke River from operating 
or erecting any mill," etc., is held to  include corporations. Ibid. 

4. Water and Watercourses-Riparian Owners-Vested Rights-Due Pro- 
cess-Constitutional Law.-When riparian rights in  a river have be- 
come vested, the owner of the lands holds them subject to the rights 
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WATER AND WATERCOURSES-Continued. 
of the public, as, for instance, the right of navigation, and can only 
be deprived of them by due process of law and upon compensation 
being paid him. Ibid. 

5. Navigable Waters-Bridges-Construction-Open Spaces-Passing Ves- 
sels-Obstructions-Negligence.-While constructing a bridge over 
navigable waters, in  this case across Albemarle Sound, under the 
authority of the State and War Department, i t  is the duty of the 
bpuilder to have open space sufficient to enable passing vessels to go 
through, and to keep those spaces free from al l  obstructions that  
would endanger them. Townsend v. Construction Co., 503. 

6. Kame-Questiorbs for Jury.-When the evidence tends to show that the 
builder of a-bridge across navigable waters had left a n  opening for 
the passage of vessels, and that  the plaintiff's vessel was injured 
while attempting to pass through this opening by coming in contact 
with a raf t  of piling material swinging out into the opening, and 
which had been fastened by a rope to the side of the bridge, i t  is suffi- 
cient, in  a n  action for damages to the vessel, to be submitted to the 
jury upon the question of defendant's negligence. Whitehurst v. 
R. R., 156 N. C., 48, cited and distinguished. Did.  

WATER PLANTS. See Cities and Towns. 

WATER, PONDING. See Easements. 

WATERWORKS. See Negligence. 

WIDOW'S YEAR'S SUPPORT. See Reference. 

WILLS, 
1.  Wills-Devises-Indefinite Description-Division of Lands-Tenants i n  

Common-Partition-Par01 Evidence.-Under a devise of testator's 
lands in  different portions to his children, to one of them "the old 
home place where I now live," i t  appearing that  the sum of all the 
portions equaled the adreage of all of his lands, the children named 
took as  tenants in common, except a s  to "the old home place" spe- 
cifically devised. The lands may be divided among them i n  proceed- 
ings for partition in  accordance with the number of acres each was 
to take under the will. The number of acres being equal to all the 
testator owned, would make the admission of par01 evidence unneces- 
sary to fit the lands to the devise, which otherwise~would have been 
competent. Caudle v. Caudle, 53. 

2.. Wills-Latent Ambiguity-Intended Donee-Extrinsic Evidence.- 
When there is a latent ambiguity in  the expression used in a will to 
denote the donee of a gift, extrinsic evidence is competent to apply' 
the description to the intended donee, when i t  does not otherwise 
alter or affect the construction of the writing. McLeod w. Jones, 74. 

3. Same-Religious Institutions.-One who was a n  active member of a 
Baptist church in a certain locality, and during his life contributed to 
i ts  foreign, home, and State missions, its orphanage, and other causes; 
devised and bequeathed certain of his property to (a )  the Home Mis- 
sions of the Baptist denomination; (b )  to the Foreign Missions of the 
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Baptist Church; (c) to the Thomasville Orphanage: Held, i t  was 
competent to show by par01 or extrinsic evidence that  the intended 
donees were, (a)  the Home Mission Board of the Southern Baptist 
Convention; ( b )  the Foreign Mission Board of the Southern Baptist 
Convention; (c)  the Trustees of the Thomasville Baptist Orphanage; 
and that these were the only institutions of the church of which he 
was a member that he could have intended as  the beneficiaries under 
his will. Did.  

4. Wills, Interpretation of-Intent-Devises-Restraint of Marriage-Con- 
ditional Limitations.-While a condition subsequent annexed to a 
devise of lands in  general restraint of marriage, i. e., without limita- 
tion as  to time or person, will be disregarded, as  a rule, the principle 
will not ordinarily obtain in  the case of a n  estate upon limitation or a 
conditional limitation, where by the terms of its creation the estate 
is so defined and limited that i t  terminates of itself on the happening 
of the contingent event, without entry or other action on the part of 
the grantor or his proper representative. I n  r e  Miller, 123. 

5. Bame-Evidence.-When i t  appears from the perusal of the entire 
will and the facts and circumstances permissible in  aid of a proper in- 
interpretation, that the testator intended to make provision for a 
beneficiary while she remain single, and the words used are  not in- 
tended as  a restraint upon marriage, the qualifying words will be 
given effect according to the testator's devise as  intended and ex- 
pressed by the will. Ibid. 

6. Name.-A testator devised his only land, his home place, to his widow, 
and to two daughters "during their natural lives; but in  case either 
or both marry again, this becomes void. In  the case of the marriage 
of one, the remaining one will hold until her death or marriage," with 
limitation over to his son for life, then to his wife for her life o r  
widowhood, and then to their children as  purchasers: Held, the 
qualifying words used in respect to the marriage of the testator's 
daughters, when properly construed from the will and attending cir- 
cumstances, were not intended as  in restraint of their marriage, but 
as  a provision for their support until the marriage occurred. Ibid. 

7. Wills-Power of Bale-Conversion-Intent.-Bequests and devises of 
personal and reaI property, in .trust, with power to sell, without mak- 
ing any distinction between the two kinds of property, is evidence of 
a n  intention to convert the whole to personalty, and a direction of the 
application of the proceeds indicates the purpose that  all be sold. 
Phifer v. Giles, 142. 

8. Same-Partial Bale-Part Conversion.-The intent of the testator to 
convert his real and personal property in  the hands of a trustee into 
cash must be shown by an imperative power to sell, arising by ex- 
press command or necessary implication; and in this case, by con- 
struction of the language of the will, "to sell said property or any por- 
tion thereof," the testator may have intended the trustee to sell so 
much of the property as  might be necessary to pay his debts and 
charges for equality among his children, and no mare, in  which event 
there would be a conversion of a part only. Ibid. 
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WILLS-Continued. 
9. Wills-Power of Sale-Conversion-Intent-Trz~sts and Trustees-Elec- 

tion-Reconversion-Evidence.-When a power in a will directs the 
trustee to convert the testator's real and personal property into cash 
for certain purposes, and this has been done, leaving unsold realty in  
his hands, the parties entitled to the property as converted may elect 
to take it  in its original form, which may be inferred from acts or 
conduct which manifest an unequivocal intention, as  a division of the 
lands among themselves, or holding the possession for a period of 
years, in this case for a period of thirty years. Ibid. 

10. Wills-Acknowledgment-Signing Sufficient.-It is sufficient acknowl- 
edgment of a will, and the same in effect as  if the testatrix had signed 
in the presence of the witnesses, for her to hold the signed instrument 
in  her hands, declare it  to be her last will and testament, saying she 
had signed it ,  and request the witnesses to sign, which they did in 
her presence. Ripley w. Armstrong, 158. 

11. Wills-Interpretation-Intent-Testator Circumstances-Evidence.- 
The primary purpose in  construing the will is to ascertain the tes- 
tator's intent, and it  is competent to consider his condition and that 
of his family, with all the attendant circumstances. Ibid. 

12. Same-Devise-Powers of Sale.-When it  appears that the land of the 
testatrix was of comparatively IittIe value, without sufficient income 
to maintlain her children, the beneficiaries of her will, and that it  was 
mortgaged without provision or means for releasing it, except by 
sale, a devise of the lands to the husband, "to use as  he thinks best 
for the maintenance of" their children, makes the husband the trus- 
tee, and vests in him the power to sell and convey the property in  fee 
simple. Ibid. 

13. Wills-Caveat-Declarations - Witness -Interest - Interpretation of 
Statutes.--In proceedings to caveat a will, a n  heir a t  law who would 
receive more as a beneficiary under the will if i t  is not set aside may 
testify to declarations made by the testator after its execution which 
are competent to show that  it  was obtained by fraud and undue in- 
fluence; and such testimony, being against the interests of the wit- 
ness, is not prohibited by Revisal, sec. 1631. I n  re  Fowler, 203. 

14. Same-Emtent of Interests-Courts,-When i t  appears that a witness, 
in  proceedings to caveat a will, has testified against his own interest 
as to declarations made by the deceased after he had executed the 
paper which is contested, it  is unnecessary for the court to inquire 
into the extent of his interest, upon the question of the admissibility 
of his evidence. Ibid. 

15. Wills-Caveat-Fraud-rnclue Influence-Issues.-In proceedings to 
caveat a will, upon the ground of mental incapacity and fraud or un- - due influence, a n  issue as to whether the paper-writing was the last 
will and testament of the deceased is sufficient, and a separate issue 
as  to the fraud, undue influence, or mental incapacity is not necessary. 
Ibid. 

16. Wills--Caveat-Infants-Adverse Interests-Consent Judgment-Pro- 
cess.-Where, in  proceedings to caveat a will, the interests of minor 
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children are  involved, who are not properly represented, the issue 
of devisavit vel non cannot be answered by consent of the parties to 
the action so as to bind the infants. Holt v. Ziglar. 272. 

17. Wills-Caveat-Infants-Adverse Interests-Representation-Process. 
Infants taking under a will are  not properly made parties to pro- 
ceedings to caveat the wiI1, who have been served with summons after 
the commencement of the term, only two days before the trial. Ibid. 

18. game-Consent Judgment-Fraud and Collusion-Questions of Law.- 
When it  appears in proceedings to caveat a will that the parents of 
infants, who held an adverse interest to them, were appointed guar- 
dians'ad litem, and who with their attorney and by their pleadings 
and testimony consented to an answer to the issue of devisavit vel 
non in their own favor, the decree accordingly rendered in a n  interval 
between the trial of criminal cases a t  the term is collusive and fraud 
ulent as to the infants, and cannot bind them. Ibid. 

19. Wills-Caveat-Guardian Ad Litem-Adverse Interests-Disqualifica- 
tion.-A guardian ad litem must have no interests adversary to those 
of his ward, and his attorney must be equally disinterested. Ibid 

20. Wills-Caveat-Infants-Adverse Interests-Guardian Ad Litenz-Dis- 
qualifications-Fraud and Collusion-Interests Unprejudiced.-A tes- 
tator devised two-thirds of his lands to be equally divided between 
certain children of his two daughters and his son. At the death of 
his wife, the third thereof, which was devised to her for life, was to 
be divided share and share alike between the son and the grand- 
children named: Held, (1) the interests of the daughters and son 
of the testator were adversary to those of the grandchildren, and 
their consent to an answer in the negative to an issue of devisavit 
vel non in proceedings to caveat the will was collusive and fraudulent 
as to the grandchildren, Who were not properly made parties or legally 
represented; (2)  the only issue being as to collusion and fraud, the 
question a s  to whether the infants interested would be prejudiced 
by the judgment entered does not arise for consideration. Ibid. 

21. Wills, Lost or Stolen-Evidence of Loss-Diligent Seal-ch.-Before prov- 
ing by parol the contents of a will alleged to have been lost or stolen, 
it  is necessary to show that  diligent search has been made in places 
where there is a possibility i t  could be found; and in this case, evi- 
dence is held insufficient, that  the testator had declared he had made 
a will, deposited i t  in a certain secret place, and that he has missed it  
therefrom after certain persons had access to the room wherein it 
had been deposited, without showing inquiry of any other persons ex- 
cept one of the witnesses to the will, who testified on the trial. Byrd 
v. Collins, 641. 

22. Same-Questions of Law.-The sufficiency of the search for a will al- 
leged to have been lost or stolen, to admit of parol evidence of its 
contents, is  a matter of law for the court, depending upon the peculiar 
circumstances of each case. Ibid. 

WITNESS. See Wills. 
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WORDS AND PHRASES. 
1. Banks-Certificates of Deposit-Bills and Notes-"Indorsements Guar- 

anteed"-Words and Phrases.-The indorsement on a certificate of 
deposit by a forwarding bank, sent to its correspondent bank for col- 
lection, reading "indorsements guaranteed," is merely to satisfy the 
bank issuing the certificate of the genuineness of the indorsements. 
Bank v. Trust Co., 85. 

2 .  Deeds and Conveyances- Alterattons- Legal Definition- Words ant1 
Phrases.-The legal acceptation of the term "an alteration in writing" 
implies a change made after its execution, and while a n  erasure or 
interlineation may be an alteration, i t  is not such if made before the 
final execution of the writing. Wicker v. Jones, 102. 

3. Master and Servant-Safe Appliances-"Known and Approved"-Evi- 
dence.-In order to show that a certain implement should have been 
furnished by a master to a servant for the performance of certain 
duties, the failure to furnish which is alleged as the cause of a per- 
sonal injury received by the servant, i t  is not necessary to prove 
that  the implement was in universal use, and several instances may 
be sufficient-especially, as  in  this case, when the implement is  well 
known and has been in use for a long time. Orr v. Telegraph Co., 
132  N. C., 691, cited and approved. Murdock v. R. R., 131. 

4. Malicious Prosecution-Nol. Pros., "With Leave."-A criminal action is  
a s  much terminated by a n  entry of a nol. pros., "with leave," a s  if 
a n  entry of a fiol, pros. alone had been made, the effect being the dis- 
charge of the prisoner without day. Wilkinson v. Wilkinson, 265. 

5. Master and Servant-Negligence-"Ordinary Tools."-It being estab- 
lished that  the master furnished the servant a hard-tempered steel 
hammer with which to fix an old, badly worn machine to be used in 
cutting a heavy iron pipe in his foundry; that  the hammer furnished 
was known to be dangerous for that class of work, a soft-metal ham- 
mer being safer for the purpose: Held, the master is responsible 
i n  damages for an injury proximately caused to the servant by the 
use of the improper hammer furnished him, and the doctrine of the 
use by the servant of "ordinary everyday tools and under ordinary 
everyday conditions" does not apply. House v. R. R., 152 N. C., 397, 
cited and distinguished. Young v. Fiber Co., 375. 

6. Cities and To~ns-Bond Isszres-"Bonds"-Words and Ph?-ases-Di- 
rect Obligation.--When the word "bonds" is  used in connection with 
municipal obligations, designating what is commonly called "muni- 
cipal bonds," i t  denotes a negotiable bond, and ex vi termini i t  im- 
plies that  the city is bound for their payment. Charlotte v. Trust Go.,  
388. 

7. Evidence-Nautical Terms- Exphnati0n.-It is  competent for wit- 
nesses to testify to the meaning of certain lights and what such lights 
are  intended to communicate in  nautical terms to vessels passing on 
navigable water when it  is material and relevant to the inquiry; 
though the meaning is fixed by rules and regulations of the National 
Government, i t  is not ordinarily known to the jurors. Townsend v. 
Construction Go., 503. 

WRITTEN CONTRACTS. See Contracts. 
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