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CITATION OF REPORTS 

Rule 62 of the Supreme Court is as follows: 
Inasmuch as  all the volumes of Reports prior to  the 63d have been reprinted 

by the State with the number of the volume instead of the name of the Re- 
porter, counsel will cite the volumes prior to 63 N. C. as  follows: 

1 and 2 Martin, } as 1 N. c. Taylor, and Conf. 
1 Haywood . . . . .  " 2 " 

2 Haywood . . . . " 3 " 

1 and 2 Car. Law 
Repository and . . " 4 " i .  N. C. Term 

1 Murphey . . . . .  " 5 " 

2 Murphey . . . . .  " 6 " 

3 Murphey . . . . .  " 7 " 
1 Hawks . . . . . .  " 8 " 

2 Hawks . . . . . . "  9 " 
3 Hawks . . . . . .  " 10 " 

4 Hawks . . . . . .  " 11 " 

1 Devereux Law . . . "  12 " 

2 Devereux Law . . .  " 13 " 

3 Devereux Law . . .  " 14 " 
4 Devereux Law . . . "  15 " 

1 Devereux Equity . . " 1 6  " 
2 Devereux Equity . . " 17 " 

1 Dev. and Bat. Law . " 18 " 

2 Dev. and Bat. Law . " 19 " 
3 and 4 Dev. and 

Bat. Law 1 " 20 
1 Dev. and Bat. Eq. . .  " 21 " 
2 Dev. and Bat. Eq. . . "  22 " 

1 Iredell Law . . . .  " 23 " 

2 Iredell Law . . . .  " 24 " 
3 Iredell Law . . . .  " 25 " 

4 Iredell Law . . . . "  26 " 

5 Iredell Law . . . .  " 27 " 

6 Iredell Law . . . .  " 28 " 
7 Iredell Law . . . .  " 29 " 

I n  quoting from the reprinted Reports 

. . . .  8 Iredell Law as 30 N. C. 
9 Iredell Law . . . . "  31 " 

10 Iredell Law . . . .  " 32 " 

. . . .  11 Iredell Law I $  33 I< 

12 Iredell Law . . . .  " 34 " . . . . . .  13 Iredell Law 35 " 

1 Iredell Equity . . .  6' 36 6 1  

2 Iredell Equity . . . "  37 " 

3 Iredell Equity . . .  " 38 " 
4 Iredell Equity . . .  " 39 " 
5 Iredell Equity . . .  " 40 " 

6 Iredell Equity . . .  " 41 " 

7 Iredell Equity . . . "  42 " 

8 Iredell Equity . . .  " 43 " 

Busbee Law . . . . .  " 44 " 
. . . . . .  Busbee Equity 45 " 

1 Jones Law . . . .  " 46 " 

2 Jones Law . . . . "  47 " 

. . . .  3 Jones Law " 48 " 

4 Jones Law . . . . "  49 " 

5 Jones Law . . . .  " 60 " 

6 Jones Law . . . . "  51 " 

. . .  7 Jones Law : " 62 " 

8 Jones Law . . . . "  53 " 
. . .  1 Jones Equity " 54 " 
. . .  2 Jones Equity " 55 " 
. . .  3 Jones Equity " 56 " 

4 Jones Equity . . . "  57 " . . .  5 Jones Equity " 58 " 
. . .  6 Jones Equity " 59 " 

1 and 2 Winston . . . "  60 " 

. . . .  Phillips Law " 61 " 
Fhillips Equity . . .  " 62 " 

counsel will cite always the marginal 
(i. e., the original) paging, except 1 N. C. and 20 N. C., which are  repaged 
throughout without marginal paging. , 
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FOR 1913 
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. . . . . . . . . . . . . . . . . . . .  . R. B. PEEBLES.. . . . . . . . . . . . . . . . . . .  .Third. Northampton. 

F. A. DANIELS. . . . . . . . . . . . . . . . . . . . .  .Fourth. . . . . . . . . . . . . . . . . . .  .Wayne. 
. . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . .  H. W. WHEDBEE.. .Fifth..  .Pitt. 

0. H. ALLEN. . . . . . . . . . . . . . . . . . . . .  .Sixth. . . . . . . . . . . . . . . . . . . . . .  Lenoir. 
C. M. COOKE.. . . . . . . . . . . . . . . . . . . .  .Seventh. . . . . . . . . . . . . . . . . .  .Franklin. 

I 

GEORGE ROUNTREE . . . . . . . . . . . . . . .  .Eighth. . . . . . . . . . . . . . . . . . .  .New Hanover. 
C. C. LYON. . . . . . . . . . . . . . . . . . . . . .  .Ninth..  . . . . . . . . . . . . . . . . . .  .Bladen. 
H. A. FOUSHEE. . . . . . . . . . . . . . . . . . .  .Tenth. . . . . . . . . . . . . . . . . . . .  .Durham. 
H. P.  LANE. . . . . . . . . . . . . . . . . . . . . .  .Eleventh. . . . . . . . . . . . . . . . . .  Rockingham. 
THOMAS J. SHAW.. . . . . . . . . . . . . . . . .  .Twelfth. . . . . . . . . . . . . . . . . . .  Guilford. 
W. J. ADAMS. . . . . . . . . . . . . . . . . . . . .  .Thirteenth. . . . . . . . . . . . . . . .  .Moore. 
CHARLES H. DULS. . . . . . . . . . . . . . . .  .Fourteenth. . . . . .  : . . . . . . . . .  Mecklenburg. 
B. F.  LONG. . . . . . . . . . . . . . . . . . . . . .  .Fifteenth. . . . . . . . . . . . . . . . .  .Iredell. 
J. L. WEBB. . . . . . . . . . . . . . . . . . . . . .  .Sixteenth. . . . . . . . . . . . . . . . . .  Cleveland. 
E. B. CLIKE.. . . . . . . . . . . . . . . . . . . . .  .Seventeenth. . . . . . . . . . . . . . .  Catawba. 
M. H. JUSTICE. . . . . . . . . . . . . . . . . . .  .Eighteenth. . . . . . . . . . . . . . . .  Rutherford. 
FRANK CARTER. . . . . . . .  .' . . . . . . . . . .  .Nineteenth. . . . . . . . . . . . . . .  .Buncombe. 
G. S. FERGUSON . . . . . . . . . . . . . . . . . .  .Twentieth. . . . . . . . . . . . . . . . .  Haywood. 
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. . . . . . . . . . . . .  J. C. B. EERINGIIAUS.. 
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First. . .  
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RICHARD C. ALLSBROOK . . . . . . . . . . . .  Second. . . . . . . . . . . . . . . . . . .  .Edgecornbe. 
JOHN H. KERR. . . . . . . . . . . . . . . . . . . .  .Third. . . . . . . . . . . . . . . . . . . . .  Warrcn. 
WALTER D. SILER. . . . . . . . . . . . . . . .  .Fourth. . . . . . . . . . . . . . . . . . . .  Chatham. 
CHARLES L. ABERNETHY. . . . . . . . . . .  .Fifth.. . . . . . . . . . . . . . . . . . . . .  Carteret. 
H. E. S H A ~ .  . . . . . . . . . . . . . . . . . . . . .  .Sixth. . . . . . . . . . . . . . . . . . . .  .Lenoir. 
H. E.  NORRIS. . . . . . . . . . . . . . . . . . . . .  .Seventh. . . . . . . . . . . . . . . . . .  .Wake. 
H. H. LYON. . . . . . . . . . . . . . . . . . . . . .  .Eighth. . . . . . . . . . . . . . . . . . .  .Columbus. 
N. A. SINCI,AIR. . . . . . . . . . . . . . . . . . .  .Ninth. . . . . . . . . . . . . . . . . . . .  .Curnberland. 

. . . . . . . . . . . . . . . . . . .  S. M. GATTIS. . . . . . . . . . . . . . . . . . . . .  .Tenth. .Orange. 

. . . . . . . . . . . . . . . .  S. P. GRAVES. . . . . . . . . . . . . . . . . . . . .  .Eleventh. .Swry. 

. . . . . . . . . . . . . . . . . .  JOHN C. BROWER . . . . . . . . . . . . . . . . .  .Twelfth. Davidson. 

. . . . . . . . . . . . . . .  A. M. STACK. . . . . . . . . . . . . . . . . . . . .  .Thirteenth. .Union. 

. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . .  G. W. WILSON. Fourtccnth Caston. 
. . . . . . . . . . . . . . . .  W. C. HAMMER.. . . . . . . . . . . . . . . . . .  .Fifteenth. .Randolph. 

. . . . . . . . . . . . . . . . .  THOMAS M. NEWLAND. . . . . . . . . . . . .  .Sixteenth. Caldwcll. 

. . . . . . . . . . . . . .  F. A .' LINNEY. . . . . . . . . . . . . . . . . . . . . .  Seventeenth. Watauga. 

. . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  A. HALL JOHNSTON. .Eighteenth. McDowcll. 

. . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  R. R. REYNOLDS. .Nineteenth. .Buncombe. 
. . . . . . . . . . . . . . .  FELIX E. ALLEY. . . . . . . . . . . . . . . . . .  .Twentieth. .Jackson. 

LICENSED ATTORNEYS - 

Attorneys licensed, February Term, 1913, will be found in the 160 N. C. 



CALENDAR OF COURTS 
TO BE HELD I N  

NORTH CAROLINA DURING THE FALL OF 1913 

SUPREME COURT 

The Supreme Court of North Carolina meets i n  the city of Raleigh on the 
first Monday in February and the last Monday in August of every year . 
The examination of applicants for license to  practice law. to  be conducted 
in writing. takes place on the first Monday in each term . 

The Judicial Districts will be called in the Supreme Court in the following 
order: 

FALL TERM. 1913 . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 First District .August 26 

Second District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .September 2 
Third District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .September 9 
Fourth District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .September 16 
Fifth District ....................................... 4 t e e  23 
Sixth District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  September 30 
Seventh District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .October 7 
Eighth and Ninth Districts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .October 14 
Tenth and Eleventh Districts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .October 21 
Twelfth District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .October 28 
Thirteenth District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .November 4 
Fourteenth District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .November 11 
Fifteenth and Sixteenth Districts . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .November 18 
Seventeenth and Eighteenth Districts . . . . . . . . . . . . . . . . . . . . . . . .  .November 25 
Nineteenth District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .December 2 
Twentieth District . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .December 9 
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C A S E S  

ARGUED AND DETERMINED 

IN  THE 

SUPREME C O U R T  

NORTH CAROLINA 

FALL TERM, 1912 

WHITE SEWING MACHINE COMPANY v. I. W. BULLOCK. 

(Filed 4 December, 1912.) 

1. Contracts-Vendor and Vendee-Fraud-Hisrepresentations-Principal and 
Agent-Eridenee-Questions for Jury. 

A representation made by the agent of a vendor in  the sale of 150 
sewing machines, that he would give the vendee certain exclusive terri- 
tory; that  a certain agency therein was disc~ntinued;  that no further 
sales would be made through i t ;  that  the existing agency had on hand 
only three machines, when in fact a much greater number were on 
hand there, and a t  the time of the transaction an order had been ac- 
cepted by the agent from such other agency of 100 machines to be sold 
in the territory promised the vendee, is not of a promissory character 
and upon conflicting evidence, and further evidence tending to show 
that the vendee would not othewise have made the purchase, a question 
of fraud is  raised to be determined by the jury, as to whether the r e p  
resentation was a false statement of existing facts, calculated to deceive, 
intended to deceive, and which did deceive the vendee and formed a 
material inducement for the contract of purchase. 

9. Same-Careat Emptor. 
When the agent of a vendor of sewing machines knowingly and fraud- 

ulently induces a contract of purchase upon the representation that the 
vendee was to have certain exclusive territory, and that a certain agency 
in a near-by town had been discontinued, which covered a part of the 
territory contracted for, etc., the vendee had a right to rely upon the 
truth of the assertion made by the vendee's agent, and i t  was not re- 
quired of him that he verify the statement before entering into the con- 
tract, and the doctrine of caveat emptor does not apply. 

8, Contracts-Vendor and Vendee-Fraud-Rescission-Notification-Rule of 
the Prudent Man. 

The defendant having contracted with the plaintiff for the purchase 
of a large number of sewing machines, induced by the fraudulent mis- 
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representations of the latter's agent as  to exclusive territory, when the 
agent knew a t  the time i t  was largely occupied by another to  whom he 
had sold like articles, i t  was for the jury to determine whether the de- 
fendant acted as  a n  ordinarily prudent man would have done in not 
sooner notifying the plaintiff of his election to rescind the transaction, 
under evidence tending to show that  he so notified the plaintiff when 
he discovered the fraud while working the territory contracted for, 
about eighteen days after he could probably have sold any of the ma- 
chines. 

4. Contracts, Written-Par01 Evidence-Fraud-Stipiilations-Principal and 
Agentstatute of Frauds. 

The principle that a written contract may not be contradicted or 
varied by parol evidence has no application when the writing itself is 
attacked for fraud; for if the contract is  vitiated by fraud, its provi- 
sions are  carried with it, and a clause in a contract of sale that i t  may 
not be varied by the representations of the sales agent cannot have any 
effect if the contract itself falls. Instances in  which promissory repre- 
sentations may be false and vitiate a written contract, as  where they 
include misrepresentations of existing facts, cited and discussed by 
WALKER, J. 

5. Contracts-Fraud-Rescission-Vendor and Vendee - Instructions - Evi- 
dence-Questions for Jury. 

When, a s  in this case, a contract for the sale of goods has been in- 
duced by fraud, the vendee has a right to rescind the contract and re- 
turn the goods, and under the evidence, and under proper instrnctions 
from the court, the question was for the jury. 

BROWN and ALI.EN, JJ., dissenting. 

APPEAL by defendant from Whedbee, J., at July Term, 1912, of GRAN- 
VILLE. 

The facts are sufficiently stated in the opinion of the ~ o & t  by MR. 
JUSTICE WALKEIL 

I l icks & Stem and T. T. Hicks for plaintif. 
R. 8. Royster for defendant. 

WAI~XEIC. J. We are unable to agree with the argumcnt of 
( 3 ) plaintiff's counsel in  this case. There is no essential disagreement 

as to somc of thc principles of law stated by them, but the differ- 
ence between us relates to thcir application to the {acts of this case. The 
issues made by the pleadings should in our opinion, have been submittcd 
to the jury upon the question of fraud. In  order to a clear understand- 
ing of the matter, it will be necessary to statc tllc substance, at  least, of 
the case. 

The evidence is as follows: I. W. Bullock testified: "Mr. Massey 
(agent of plaintiff) came to our store after dirmcr on 12 October, 1910, 
and said that he represented the White Sewing Machine Company; that 
there was a large territory in this (Granville) county that machincs 
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could be handled i n ;  and I asked .him if Mr. Kittrell, of Oxford, had not 
been handling these machines ; he told me that he had been handling them, 
but that he was not going to handle them any longer; that he was not 
going to sell any more machines to Mr. Kittrell; that Kittrell had only 
two or three of the machines of his company on hand. I n  consequence 
of this conversation, I signed the order, which is as follows": Then fol- 
lows the order. I t  appears therefrom that defendant agreed to take 151  
sewing machines at  the price named. I t  was a "rush order." The order 
contains this stipulation: "This order is given subject to the approval 
of the White Sewing Machine Company, and if accepted or filled in 
full or in part, to be settled for at the price and terms above set forth. 
I t  is understood that no claim of any understanding or agreement of 
any nature whatever between this company and its dealers will be recog- 
nized except such as is embraced in written orders or is in writing and 
accepted by said company in writing froin its home office at Cleveland, 
Ohio." Bullock & Co.'s store was at  Creedmoor, where the order was 
given, and the order was signed at the time of the representations as to 
Kittrell's agency. I. W. Bullock further testified: "I relied upon the 
statement made to me by Mr. Massey. I signed the order in consequence 
of such statements. I afterwards found out that Mr. Kittrell was selling 
the same machine in Creedmoor. I stopped my men from selling the 
machine and notified the company that the machines were subject to 
their order. I wrote the following letter, dated 11 November, 1910: 

"THE WHITE SEWING MACHINE COMPANY, ( 4 )  
"Cleveland, Ohio. 

"GENTLEMEN :-i\/lr. nfassey has just left here. 1 wrote for him to come 
and see about placing two cars of machines in  same territory. Mr. Kit- 
trell, of Oxford, has been handling your nlachines in this territory for 
some time. When Mr. Nassey came to see about selling these machines, 
the first thing I asked him was about Mr. Kittrell selling this machine, 
and he told me that Mr. Kittrell had a few machines on hand, but would 
not sell any more. After he told me that Mr. Kittrell was not going to 
handle the White any more, and making other promises about selling 
these machines in a short while, I gave him the order for the car of ma- 
chines, with the understanding that we were not to have any other oppo- 
sition. Eow we are not going to offer another one of these machines for 
sale. Mr. Massey made a false statement to sell these machines, and we 
do not propose to do any such businpss. The machines are here subject to 
your order. Mr. Massey also said that the freight would not be but 77y2 
cents on the machine, and when they came the freight was over $1. We 
paid the freight and thought we would fix this with Mr. Nassey, but 
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when he came, he said that 1 would have to take the matter up with you. 
Please advise what disposition yon wish made of these n~achines. 

"I. W. I ~ U L I > ~ C K  & Co. 

"I received the followirrg letter, dated 15 November, 1910, from the 
plaintiff, arid marked Exhibit B : 

"M~ssns. 1. W. B U L L ~ C K  & Go., 
' 'Cre~drnoor, N .  C. 

"GENTLEMEN:-We have your esteemed favor of the l l t h ,  which is J 
carefully read, and in simple fairness to the situation, we state that since 
our relations with your company were negdtiatcd, we have nmde no ship- 
ments to Mr. Kittrell, of Oxford, which, i t  seems to us, should meet and 
satisfy your contentions in this respect. You were aware that wc had 
formerly dealt with Mr. Kittrell. 

"Your statement that Mr. N. L. Massey had made certain promises is 
of a character that we must necessarily place the same before him, and 

we arc obliged to say that accepting your written and signed order, 
( 5 ) the terms of whirh a r r  plainly specified, we cannot accept your 

suggestion that your machines are now subject to our order. 
"What Mr. Massry said to yon about thc freight is the published rate 

of the transportatio~l company, and wc, think admits of no correction, as 
the rate is 771,i ccnts per hundred pounds, and if you paid freight at  a 
higher rate, refund can be obtained. 

"We are not aware of any conditiorrs attached to your order except as 
were embraced in thc order itse!f, a copy of which is no doubt in your 
possczsion. I n  advising Mr.  mass^^ of your present word, he will no 
doubt make i t  a point to sce you at an early date, but in the absence of 
being able to do this, will write you at once, Yours truly. 

"WIIITE SEWING MACHINE COMPANY." 

The machines arrived at  Creedmoor on 22 October, 1910, and Bullock 
& Co., paid the freight, 26 October, 1910, amounting to $150.48. I n  def- 
erencc to the suggwtion of the court, the witness was not cross-examined. 

A. J. Kittrcll testified : "T know Mr. N. L. Massey; I purchased of 
him, the latter part  of Scpternl~er, 1910, I think 28 Septcmber, a car-load 
of White sewing machines. 1 first bought 40 and then bought 60 niachines. 
I received them in October, 1910. The only contract 1 had was a verbal 
one with Mr. Massey. and he agreed that I was to have Granville County, 
and he would reserve Person County for me. Mr. Massey came to Oxford 
in a few days after I received the machines, which I bought of him in 
Scptcmbcr; he came to adjust the freight rate. On 12 October, 1910, I 
had on hand 106 White sewing machines. I was selling them in Gran- 
villr County, and no notice was ever given me that my agency was to ter- 
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minate." I n  deference to a suggestion of the judge, this witness was not 
cross-examined. 

At the close of the defendant's case, the court held that there was not 
sufficient evidence to go to the jury on the first issue offered by the defend- 
ants, and his Honor then declined to submit any of the issues tendered 
by them. The jury returned a verdict in favor of the plaintiff for 
$3,900 and interest from 24 April, 1911, under the instructions ( 6 ) 
of the court. Exceptions were duly taken to the several rulings of 
the court. 

I t  is said that the representations were promissory. Not at  all, as we 
view them. Bullock 8: Co. were told by the plaintiff's agent that they 
would not be brought into competition with Kittrell, and for the reason, 
as he represented to them, that Kittrell was no longer the agent of plain- 
tiffs for the sale of their sewing machines, and that he had only two or 
three machines on hand. This was no promise that he should not com- 
pete with him, but the false statement of existing facts, calculated to de- 
ceive, intended to deceive, and which did deceive the defendants as the 
jury might well have found upon the evidence, if it had been submitted 
to them. I t  is evident that defendants would not have bought if Kittrell 
would continue to sell, and in order to relieve their apprehension on that 
score, the agent falsely stated, if we are to believe Bullock and Eittrell, 
the following as the subsisting facts: That Kittrell had only two or three 
machines, when he had six, and had ordered from plaintiffs 100 more in  
the latter days of September, which arrived in Oxford at  the very time 
the agent was making his false representations in Creedmoor. Can i t  be 
said that a statement that Kittrell had only three machines was not false, 
when the agent knew that he had taken an order from him for 100, de- 
livered at  the time he sold the machines to defendants? And i f  i t  was 
false, i t  surely was not promissory. I f  i t  was not a false affirmation, as 
I think it clearly was, i t  was, at least, the suggestion of a falsehood, or 
the suppression of the truth, which in law would be the same thing. But 
he told defendants they would have no competition with Kittrell, when he 
knew, at  the time, as Kittrell testified, that plaintiffs had made a con- 
tract with Kittrell, through him as their agent, to the effect that Kittrell 
should have the exclusive agency for Granville County, and he was told 
that they would also reserre the adjoining county of Person for him, 
which would, of course, bring the defendants in direct competition with 
Xittrell. They not only had given Kittrell the agency for Granville, with 
a promise of Person, but had supplied him with 100 machines to start 
with. Upon far  less evidence than this we have sent cases of this 
kind to the jury. Were the representations calculated to deceive? ( 7 ) 
Why did the defendant inquire about Kittrell at  all, if he was not 
seeking inforniation upon which he expected to base his decision as to 

5 
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the purchase 1 And the agent knew that the inquiry was for that purpose, 
or it is a clear inference from the testimony, which the jury could have 
drawn. I n  response to it, he said that Kittrell had been handling their 
machines, but would not handle them any longer; that he was not going 
to sell any more machines to him and he then had only two or three, 
when he must have known this to be false, as he just sold him 100. The 
knowledge of this fact he manifestly intended to withhold from dsfend- 
ants, in order to secure the contract. That all this induced defendants 
to buy must be taken as true, as Bullock expressly tedtified that i t  did, 
and we are dealing with something equivalent to a nonsuit, i. e., a 
charge that defendants could not, upon the evidence, have the contract 
rescinded, nor could they recover damages for the fraud alleged to have 
been practiced upon them. A11 the evidence must be taken as true. 
Deppe v. R. R., 152 N. C., 79, and cases cited. "Where a vendor in a 
sale or exchange of real or personal property makes false representations 
as to material facts relating to the property, having at the time knowledge 
that his statements are false, or what the law regards as equivalent to 
such knowledge, and intending that the purchaser shall rely upon them 
as an inducement to the purchase, he becomes liable to an action of 
deceit in case the purchaser, acting in reliance upon the representations, 
consummates the purchase and suffers loss thereby." 20 Cyc., 45. The 
false representation is material, as is held in  Fishblate v. Fidelity CO., 
140 N.  C., 593, if the fact untruly asserted or wrongfully suppressed, 
if i t  has been known to the party, would have influenced his judgment 
or decision in making the contract at all. "Fraud is material to a con- 
tract when the latter would not have been made if the fraud had not 
been committed." McAleer v. Horsey, 35 Md., 439. "To sustain an ac- 
tion for deceit for a false and fraudulent representation as to the value of 
property, whereby the plaintiff was induced to purchase the same, it is 
not necessary that the plaintiff should have relied solely on the represent- 

ation made; it is enough that it had material influence in  induc- 
( 8 ) ing him to purchase.'' Handy v. Waldron, 19 R. I., 618, and in 

the last cited case it was also held that whether the buyer is 
chargeable with negligence or laches in not making inquiry, although he 
had the opportunity to do so, was a question for the jury. 

But i t  is argued that it was the duty of Bullock to investigate-that is, 
to doubt the agent's veracity and ascertain the facts for himself. I n  the 
first place, the contract was signed immediately after the representation 
was made, and he had no time to do so. Besides, the agent had knowledge 
of the fact;  the very nature of the transaction shows it, as he had sold the 
machines to Kittrell. The defendant innocently relied on his integrity. 
We have said in several cases that a man is not expected to deal with 
another as if he is a knave, and certainly not unless there is something 

6 
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to excite his suspicion. Defendant had the right to suppose that the 
statement was true, as the agent had knowledge of the fact, and he did 
not. "If the fact represented is one which is susceptible of accurate 
knowledge, and the speaker is or may well be presumed to be cognizant 
thereof, while the other party is ignorant, and the statement is a positive 
assertion containing nothing so improbable or unreasonable as to put the 
other party upon further inquiry or give him cause to suspect that i t  is 
false, and an investigation would be necessary for him to discover the 
truth, the statement may be relied on. And if in such a case plaintiff 
has been defrauded through the acting in  reliance on defendant's false 
statements, defendant will not be heard to say that he is a person un- 
worthy of belief and that plaintiff ought not to have trusted him, or that 
plaintiff was negligent and was cheated through his own credulity." 20 
Cyc., 33, 34. I t  is said in  Foley c. Haltry, 43 Neb., 133, that "9 person 
is justified in relying on a representation made to him where i t  is a posi- 
tive statement of fact, and where an investigation would be required to 
discover the truth." The statement in  our case was that Kittrell had 
only three machines, when the agent knew that he had 106; and further, 
that he would no longer handle their machines, when he held the unre- 
voked agency for Granville County. 

We find this in Cottrell v. Krum, 100 Mo., 399: "It is no 
excuse for, nor does it lie in the mouth of the defendant to aver ( 9 ) 
that plai~ltiff might have discovered the wrong and prevented its 
accomplishment had he exercised watchfulness, because this is but equiv- 
alent to saying: 'You trusted me; therefore, I had the right to betray 
you.' The same idea is expressed in another opinion thus: 'We doubt 
if i t  is equity to allow a sharper to insist on the fulfillment of his bar- 
gain, on the ground that his victim was 80 destitute of sagacity as to 
make no further inquiries,' " citing Pomoroy v. Bentom, 57 Mo., 531; 
Wan+meZl v. Kern, 57 No., 478. No man can complain that another has 
relied too iniplicity on the truth of what he himself stated (Kerr on 
Fraud, p. 81), for i t  is not just that a man who has intentionally de- 
ceived another should be permitted to say to him, "You ought not to 
have trusted me, and you were yourself guiltlv of negligence," when he 
had special knowledge of the facts of which he knew the other to be 
ignorant. Bigelow on Fraud, p. 523 rt seq. ('We are not inclined to 
encourage falsehood and dishonesty by protecting one who is guilty of 
such fraud on the ground that his victim had faith in his word, and for 
that reason did not pursue inquiries that would have disclosed the false- 
hood." H a l e  v. Philbrick. 42 Iowa, 81. "The very representations relied 
upon many have caused the party to desist from inquiry and neglect his 
means of information ; and i t  does not rest with him who made them to 



I N  T H E  SUPREME COURT. [I61 

say that their falsity might be ascertained, and i t  was wrong to credit 
them. To this principle many authorities might be cited." Graham v. 
Thompson, 55 Ark. 299. "A person cannot procure a contract in his 
favor by fraud, and then bar a defense to suit on i t  on the ground that 
had not the other party been so ignorant or negligent he could not have 
succeeded in deceiving him." Warder v. Whitich, 77 Wis., 430. "However 
negligent the party may have been to whom the incorrect statement has 
been made, yet that is a matter affording no ground of defense to the 
other. NO man can complain that another has too implicitly relied on the 
truth of things he has himself stated." Re?ynell v. Sprye, 1 De. Gex, M. 

and G., 549. These cases are approved in Strand v. Grifith, 97 
( 10 ) Fed., 854, which is a very instructive one. But a case very much 

in point is Eaton v. Winnie, 20 Mich., 156, and there i t  is said: 
"Where one assumes to have knowledge of a subject of which another 

' 

may be ignorant, and knowingly makes false statements regarding it, 
upon which the other relies, to his injury, the party who makes such 
statement will not be heard to say that the person who took his word 
and relied upon it was guilty of such negligence as to be precluded from 
recovering compensation for injuries which were inflicted on him under 
cover of the falsehood." But the law is settled in  this State by Grifin 
v. Lumber Co., 140 N. C., 514, where it is held, approving what is said . 
in Pollock on Torts, 293: "It seems plausible, a t  first sight, to contend 
that a man who does not use obvious means of verifying the representa- 
tions made to him does not deserve to be compensated for any loss he 
may incur by relying on them without inquiry. But the ground of this 
kind of redress is not the merit of the plaintiff, but the demerit of the 
defendant; and it is now settled law that one who chooses to make 
positive assertions without warrant shall not excuse himself by saying 
that the other party need not have relied on them. H e  must show that 
his representation was not in fact relied upon. . . . I n  short, nothing 
will excuse a culpable misrepresentation, short of proof that it was not 
relied on, either because the other party knew the truth or because he 
relied wholly on his own investigatioin or because the alleged facts did 
not influence his action at all. And the burden of proof is on the person 
who has been proven guilty of material misrepresentation." And in Hill 
v. Brewv, 76 N. C., 124, Justice Bynum said that "The maxim of 
caveat emptor does not apply in cases where there is actual fraud." 

The agent told defendant, it is true, that Kittrell had been selling plain- 
tiff's machines; but the fraud consisted in  the further statement that he 
had ceased doing so. I t  does not lie in the mouth of the plaintiffs, nor 
is it becoming or seemly in them, to say that defendants should have 
immediately suspected their agent of being a dishonest man and made 
inquiry to verify his statement before signing the contract, even if there 

8 
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had been time and opportunity to do so. Whether Bullock & Co. exer- 
cised due diligence, if required to investigate under the circumstances of 
this case, was a question for the jury. 20 Cyc., pp. 50, 51. The 
principle relied on by the plaintiff, that if the means of knowl- ( 11 ) 
edge be a t  hand and equally available to both parties, and there 
be no fiduciary relation and no warranty of the truth of the statement, 
the party complaining must show that he has made due inquiry, is sub- 
ject to much qualification, as will be seen by reference to 20 Cyc., pp. 32, 
33, and does not apply where there is actual intentional fraud or mis- 
leading statemenfs, which are calculated to prevent or stifle inquiry, and 
made under such circumstances as those in this case, where they were of 
a nature to allay suspicion. The authorities cited by the plaintiff were 
based upon a state of facts entirely different from those in this case, and 
such are the cases of Slaughter v. Gerson, 13 Wall., 379, and Champion 
v. Woods, 79 Gal., 17. 

There was nothing in this transaction to put a man of ordinary pru- 
dence upon inquiry. Bullock knew that the agent was cognizant of the 
facts, and relied upon his positive and unequivocal statements. There was 
absolutely nothing to arouse his suspicion or to induce him to believe that 
he was not an honest man and would not tell the truth. 

I t  is further said that the defendant should have acted promptly in  dis- 
covering the fraud and repudiating the contract. H e  did so, as we 
think the evidence conclusively shows. I t  must be remembered that the 
contract upon which this action was brought was signed by defendants at  
the very time of the false representations. So there was no opportunity 
then to investigate, if i t  was required by the law, which we have shown is 
not the case. The machines were received on 22 October, and defendant 
could not have ascertained the truth until, by selling them, he came into 
actual competition with Kittrell; and, regardless of this fact, he com- 
plained to plaintiff of the fraud on 11 November, just eighteen days 
after he could possibly have sold any of the machines. No court, we 
think, has ever imputed laches under such circumstances, certainly not as 
matter of law. On the contrary, defendants acted with unusual prompt- 
ness, and offered to return the goods. But the question whether they 
acted as an ordinarily prudent man would have done was to be decided 
by the jury, as we have seen. There is no evid-nce as to how many 
machines they had sold bcfore they notified plaintiffs of the fraud, ( 12 ) 
but they could have been sclling, if they sold at all, only a few 
days. As they offered to return all the machines, i t  would seem that 
they had not sold any of them, and had merely made preparations to sell. 
But we repeat, all this was for the jury. When the plaintiffs were noti- 
fied of the facts, they repeated the imposition and the fraud by stating 
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t21a.t they had made no shipments to Kittrell since their agent's l ake  
reprewatations were madc, which, perhaps, was literally or nominally 
true, but i t  was an evasion of the truth, as they had a few days before sold 
100 machines to him, which, of course, would make him a competitor of 
defendants, and besidcs, bad given lliin the agency for Granville County. 
They thought that their agent's representations were of a very serious 
charactcr. as they said so, and prorniscd "to place the same beforc him" 
at once. After learning of the fraud, they seek to intrcnch themselves 
behind the clausc in the contract cxcmpting them from liability for any 
represeiitations of their agent? a t  variance with the contract, which, of 
course, docs not protect them, for if the contract is void by reason of the 
fraud, this clause falls with it. Machine v. Feezer, 152 N.  C., 516; 
Garrison v. Machine Co., 159 N.  C., 285. 

We said in G a r k o n  v. Machine Co., 159 N.  C., 285, that the clause of 
the contract cxcluding parol evidence of declarations made by the agent 
of defendant in that case did not apply, nor did the rule of law forbid- 
ding the terms of a written contract to be contradicted or varied by oral 
proof. "This is not an action for the breach of a written contract; but 

. the theory upon which i t  rests is that the instrument was never delivered, 
and this is the principal question in  the case. I f  the contract had been 
executed, or the writing delivered to the agents, with the understanding 
that i t  should presently take effect, the plaintiff could not by parol evi- 
dence contradict or vary its terms (the execution and validity of the con- 
tract not being questioned). Moflt t  v. ~Vaness ,  102 N.  C., 457. But 
this is not what was proposed to bc done; but on the contrary, the 
purpose was to show that the contract never had any existence in  fact. 

The case is governed in  all its features by Pratt 11. Chafin,  136 
( 1 3 )  N. C., 350, and Bowser v. Tarry ,  156 N. C., 35." The clause of 

exemption is only operative when the contract is a valid one. 
Maclzine Co., v. McCZamrock, 152 N.  C., 405; Medicine Co. v. MizeZZ,148 
N. C., 384; 1Jktype Co. v. Ashcraft, 155 N .  C., 63. 

This transaction was not nierc dealer's talk or the pu&g of his wares, 
nor were the representations promissory. The agent stated facts as sub- 
sisting, viz., that defendant would pot come into conlpetition with Kit- 
trell, who had only three machines. I f  the evidence is to be credited, this 
was false arid was intended to deceive in order to secure the contract. 
Rut even promissory representations may be false and fraudlent, and if 
SO, thcy inralidatc the contract, and as much so as if they had been 
simply and technically represelltations of existing facts. "As a general 
rule, false representations upon which fraud may bc predicated must be 
of existing faets, or facts which previously existed, and cannot consist 
of mere promises or conjectures as to future acts or events, although 
such promises are subsequently broken, unless $he promise includes a 
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misrepresentation of existing facts or the statement is as to some 
matter peculiarly within the speaker's knowledge, and he makes the state- 
ment as a fact." 20 Cyc. 11. 20. Again: "As a general rule, if a vendor 
of property, in  order to induce a sale, makes positive assertions as to any 
material fact which is peculiarly within his own knowledge, and of 
which the purchaser is ignorant, they may be relied on by the purchaser 
without further investigation ; and if thc statements are false and fraudu- 
lent and cause damage to the purchaser, hc may hold the vendor liable 
in damages. Nor nccd the fact be one exclusively within the vcndor's 
knowledye. TTpon this principle positire misrepresentations by a vendor 
of territorial rights under patei~ts, as to the merits and value of 
the paterlts and of the rights to bc sold, are hcld not to fall within the 
rule of caoeat empior." 20 Cyc., pp. 55, 56, and note 43. This sounds 
very nucah like the words uttered by the agent and set out in  this case, 
and hns the true ring of a very just and prcgminently honest principle of 
morals, and of law, which should be founded on morality. And again: 
"Although the purchaser may have available means of ascertain- 
ing thc truth, yet if the vendor by any misrepresentation or by ( 14 ) 
any trick or artifice induces him to forbear inquir-y or investiga- 
tion which he would othcnvise make, and thus to rely solely on the ven- 
dor's false statement, the rule of caveat empior does noi apply, and the 
purchaser may hold the vendor liable. And since such practices are ob- 
viously calculated only to mislead the purchaser by producing an crrone- 
ous impression on his mind and thus lulling him into a false security, 
they may of themselves well bc deemed to amount to actionable fraud 
where they succeed in producing the d-sirrd result." 20 Cyc., 61, 62. This 
also secms to bear a very closc likeness to the facts of our case, and to 
have adjusted a fa i r  and wholesome legal principle to them. 

I f  the contract was induced by fraud, defendants had the right to re- 
scind it and return the goody, which thcy did. Food Co. v. Elliott, 151 
N.  C., 339; Illachim Co. v. Feezer, I52 N.  C., 516; Fields 11. Brown, 
160 N.  C., 295. 

The case of Unitype Go. v. Ashcruft, supra. discusses scvcral of the 
questions involvcd in  this case, and is an authority in support of our con- 
clusion. 

The result is that the issues in thc case should be submitted to the 
jury, with proper instructions upon the law, and it was error not to have 
done so and to have entered a verdict and judgment for the plaintiff. 
The case has been considered by us upon the assumption that the jury 
would have believed the witnesses, Bullock and Kittrell. I t  may be that 
the plaintiff could have overcome their testimony, if the case had been 
referred to a jury. There must he another trial of the case, hecause 
of thc error in the ruling of the court, as indicated above. 

New trial. 11 
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BHOWN, J. dissenting: The defendant admits the contract sued 
upon and the amount of the indebtedness, but alleges that the execution 
of the contract was procured by the fradulent and false representations 
of the plaintiff's agent, Massey. His  Honor held that there was no 
sufficient evidcnce to support the defendant's plea. I n  this ruling I 

concur, as I am of opinion that the evidence of fraud is entirely 
( 15 ) too shadowy. 

The defendant Bullock testified that the agcnt Massey said that 
there was a large territory in  this and the adjoining counties that 
machines could be handled in;  that he asked Massey if Kittrell of 
Oxford had not been handling these machines. Massey said that Kittrell 
had bcen handing them, but he was not going to handle them any longer; 
and that he did not intend to 9211 any more machines to Kittrell; that 
Kittrell had only two or three machines on hand. 

The witness testified that in  conscquence of this conversation, he signed 
the order for the machines and that they were shipped to him from 
Cleveland; that he put his men to selling them, and finding out that 
Kittrell was selling the same machine, he stopped his men and notified 
thc plaintiff that the machines were subject to their order. 

The only real misstatement that I can see is in  reference to the number 
of machines Kittrell had on hand. Massey stated he had two or threc. 
I t  turned out afterwards that Kittrell had on hand fifty or sixty. There 
is nothing to show that Massey made an intentional false statement. 

The agency of Kittrell was not continued, as the correspondence shows, 
and the fact that Kittrell had more machines than had becn stated by 
plaintiff was scarcely a determining factor in the defendant's decision. 
I n  so large a territory fifty additional machines would make but little 
difference. 

I t  is in  evidence that Creedmoor, when the plaintiffs did business, 
is only 18 miles from Oxford, where Kittrell was established, and that 
the two places were connectcd by daily mail, telephone, and telegraph. 

I am of opinion that the representations relied upon to establish fraud 
do not come up to the qcneral definition of a misrepresentation of a sub- 
sistinq fact. Ili17 v. Gettys, 135 N. C., 375. They appear to me to be 
( I  p r o m i ~ s o r ~  represcntation'~," looking to the future, and to be entirely 

void of any frauduler~t purpose. 
Tlw circumstances surrounding the parties wcrc such that the plaintiffs 

had evcry opportunity to make inquiry a t  any moment of Kittrell, 
( 16 ) as to his future intentions in regard to handling the machines, as 

well as to the number which he bad on hand. 
I t  is a general principle that if the means of linowlcdge be at  hand 

ond equally available to both parties, and the subject-matter be open to 
inquiry of both alike, and  there be no fiduciary relation, and no warranty 

12  
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of the facts, the party complaining must show that he Ems availcd himself 
of the existing means of information at  the time of the transaction. 
GreenTeaf v. Gerald, 94 Me., 91. I f  the circumstancxcs attending the 
transaction are such as would put a rcasoi~ablc person on inquiry, the 
law will not presume deceit. Champion, v. Woods,  79 Gal., 17. 

As is said by %r. Justice Field in 8 l a u g h t w  v. Gemon,  13 Wallace, 
379 : 

"Where the means of knowledge are at  hand and equally available 
to both partits, if the purchaser docs not avail himself of these 
means, he will not bc heard to say that he has been deceived by 
the vendor's misrepresentations. I f ,  having eyes, we will not see mat- 
ters directly beforc them where no conccalmcilt is made or attemptcd, 
hc will not bc entitled to favorable considmation when he complains that 
he has snilered from his own voluntary blindness and been misled by 
overconfidence in the statements of another. The reason for this doctrine 
is bawd upon the ground that ~ n b l i c  policy requires peoplc to exercise 
at  least ordinary prudencr in their business dealings instead of calling 
on the courts to relieve tllcm from the const.quences of their inattention 
and negligence." 

To rescind the contract for frnnd in procuring it, this Court has said 
that the injured party must act pi-omptly and within reasonable time 
after he should have discovered the frand by duc diligence, and he is not 
allowed to rescind in part and affirm in  part. I14ay v. Loomis, 140 
N. C., 352. 

The vendee is not permitted to be culpably negligent in cases where he 
ought to have informed himsclf of the facts, and to fall back upon an 
allegrd rcliancc upon the vendor's representations. R a m s e ~  v. 1'Vallace, 
300 N.  C., 82; 14 A. and E., 117. 

Tn addition to the fact that the representations in this case arc largely 
of a prorniqsory character (Cash l3cgist.r v. Townsend,  137 N. C., 
655), i t  appears to be undisputed that the plaintiff had cvery ( 17 ) 
opportunity to make inquiry of Tiittrell, and that he delayed 
a most unreasonablc time. R e  s i p c d  thc order, sent i t  to Cleveland, O., 
received the machines aftpr the? were shipped to him, put his men on the 
road to sell thcni, and sold a nnmber of them without making any inquiry 
whatever of Kittrell. 

As he  had cvery opportunity to inform himself in  advance, without 
any sort of inconvenience or d ~ l a y ,  i t  was the defendant's negligcnce that 
he failed to do so. 

MR. JITSTIPE ALLEN concurs in this opinion. 

Cited: Machine Co. v. M c K a y ,  post, 587, 591 ; Will iams v. Dunn, 163 
N. C., 221 ; Pate v. Rladrs, ib., 273; Machine Co. v. Bullock, ib., 547. 
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M. E. CONDER ET ~ L s .  v. M. T. STALLINGS ET ALS. 

(Filed 11 December, 1912.) 

Pleadings-Verification Sufficient-Issues-Burden of Proof. 
In this action for specific performance of a bond for title to lands, 

there is uncontroverted allegation in the answer that the bond had been 
used in a former trial, had disappeared from among the papers and 
after diligent search cannot be found, with a further averment that a 
part of the Zocus i n  quo was not embraced in the bond, "according to 
the best recollection and belief" of the defendant, the answer being duly 
verified: Held, that the form of the denial is sufficient which bases the 
denial upon the defendant's recollection, which is his own information, 
and that the issue raised was a material one, with the burden of proof 
on the plaintiff. 

APPEAL' by defendants from Just ice ,  J., at August Term, 1912, of 
UNIOX. 

The facts are sufficiently stated in the opinion of the Court by ME. 
CHIEF JUSTICE CLARK. 

J. F. Newell, Adams & Brmfield, and Stack  & Parker for  plaintiffs. 
Lemnzond d? Pann and Redwine & Sikes for defendants. 

CLARK, C. J. This was an action for specific performance. Para- 
graph 3 of the complaint alleges that on 7 January, 1901, the defendant 

Stallings and wife executed to Martha A. Conder a bond for 
( 18 ) title, embracing six tracts of land described by metes and bounds, 

and the said Martha Ann was at  that time a married woman and 
remained such till her death, 12 March, 1908. The answer admits that 
the defendant M. T.  Stallings executed a bond for title at  that date, but 
avers that the contract therefor was made with M. E .  Conder and not 
with Martha Ann, and that at the in~tance of M, E. Conder the bond for 
title when drawn was made to Martha Ann as a protection against his 
creditors, and that she never had ariy interest in said lands. The de- 
fendant further avers that "according to his best recollection and bdief" 
said bond for title did not contain the ?'-acre tract of land nor the 79-acre 
tract of land, which are the subject-matter of this action. 

The defendant M. T. Stallings also pleaded an estoppel that in a former 
action over the other four cracts claimed to be in said bond for title, in 
which action he was plaintiff and these plaintiffs were defendants, he 
offered the bond to make title (which has since been lost) as an estoppel 
against these plaintiffs (then defendants), and these plaintiffs (then 
defendants) dellid in their pleadings and by their evidence in the cause 
that such bond had ever been made to Martha Ann Conder or delivered 
to her, and M. E. Conder, one of the plaintiffs in this action (then a 
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defendant), testified under oath to that effect, aud thereby this defendant 
(then plaintiff) was defeated of a recovery. 

The court held (1) that there was no sufficient denial of paragraph 3 
of the complaint; (2)  that plaintiffs were not estopped by the pleadings 
and judgment in a former case, and ( 3 )  refused to submit issues, and 
refcrrcd the casc to take an acconnt. To these rulings the defendants 
exceptcd. 

I t  appears in  the answer and is not controverted that the bond for 
title, which had been u ~ e d  in a fornicr trial, has disappeared from among 
the papers in said cause, and after diligent search cannot be found. The 
answer of the defendant M. T. Stallings, therefore, denying that 
it emhraccd these two tracts of land, "according to his best recol- ( 19 ) 
lection and belief," is a sufficient compliance with Revisal, 479. 
Why use the formula, defiying "any knowledge or information sufficient 
to form a belief," when the defendant has a belief and bases i t  upon his 
recollection, which is his own iuformation? The answer is duly verified 
as required by Revisal, 479. I t  was a most material matter on this in- 
quiry whether the bond for title embraced these two tracts of land or not. 
The defendant Stallings avers as explicitly as he can do as to a lost bond, 
that it did not embrace the two tracts now sued for. This made i t  incum- 
bent upon the plaintiff to establish that fact, and i t  was error not to 
submit that issue to the jury. 

Without going into thc question, at present, whether the proceedings 
in the former cause were an estoppel upon the plaintiffs in this, espe- 
cially in view of the fact that tlic issue of fact must be determined 
whether or not the bond for title in the former suit embraccd these two 
tracts or not, there are other allegations in  the answer tending to show 
an  estoppel in pais. 

There must be a new trial, in which proper issucs covering the disputed 
issues of fact shall be submitted to the jury. 

Reversed. 

CANNON MANUFACTURING COMPANY v. IZMPLOYERS' INDEMNITY 
COMPANY. 

(Filed 4 December, 1912.) 

1. Inswmwe, Indenmitv-Policy Contracts-Limited Liabilitjr-Jodqme~~ts- 
Jnterest-Appeil and Error. 

A policy indemnifying an employer against loss for injuries received 
by his employees, limiting the insurer's liability in a certain sum for an 
injury caused to one person, containing a provision excluding the in- 
sured's interference with a settlement or the defense of an action 

15 
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brought by the employee, and requiring that no action shall lie against 
the insurer "respecting any loss or expense under this policy unless it 
shall be brought by the assurcd himself," does not exclude the insurer's 
liability for interest on a final judgment rendered against the insured, 
though with t i e  interest added, the amount of recovery exceeds that 
limited specifically in the policy. 

2. Money Jadgrrients-Appeal and Error-Affirmance-Final Judgments- 
Interest. 

An appeal from a money judgment rendered in the Superior Court 
does not vacate the judgment, but only operates as a cessat rxecutio, 
and when this judgment is affirmed on appeal, it becames the final judg- 
ment of the court, bearing interest from its date. 

(20) APPEAI. by defendant from Justice, J., at September Term, 
1912, of MECKLENBURG. 

Controversy without action, heard by Justice, J., at September Term, 
1912, of A~ECKLENBUKG. IIis IIonor rendered judgment against defend- 
ant, and i t  appealed. 

The facts are snficitntly stated in  the opinion of the Court by MR. 
JUSTICE WALREE. 

l ' i lb l t  & Guihrie for plailztifl. 
Daliis & Davis for defendant. 

BROWN, J. The defendant issued to plaintiff an  employers' indemnity 
policy of the usual kind, contracting that in the event one of plaintiff's 
employees should bring a suit against the plaintiff for damages sustained 
by the alleged negligence of the plaintiff, the defendant would "at its 
own cost dcfend against such proceeding in the name of and on behalf 
of the assurcd, or settle the same," and providing also that the defend- 
ant's liability on account of injury to any one person should not exceed 
$5,000, and providing further that tho assured should not settle the claim 
or incur any expense or interfere in any negotiations for a settlement or 
in  any legal proceedinp without the conscnt of the indemnity company. 

At  April Term, 1911, Ola Walker, administratrix of O d d  Walker, 
obtained judgment against plaintiff for $4,951.40 and $123.73 costs. 
The case was appealed to this Court by the indemnity company and no 

error fonnd and a new trial refused. 157 N. c., 133. 
(21) The only presented on this appeal is  the liability of 

d~fendant  indemnity company for interest on the judgment from 
date of its rendition by the Superior Court. 

The defendant insists i t  is not liable in excess of $5,000 and costs. 
The plaintiff paid the final judgment after a new trial was refused by 
this Coiirt. the total sum being $5,363.62. 
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I n  the policy we find this clause: 
"6. No action shall lie against the company respecting any loss or 

expense under this policy, unless i t  shall be brought by the assured him- 
self to reimburse him for loss or expense actually sustained and paid in  
money by him in  satisfaction of a final judgment against him." 

We are of opinion that under this clause the defendant is bound to 
reimburse plaintiff the full amount paid out on the final judgment in  the 
Walker  case, inasmych as thc judgment when rendered did not exceed 
$5,000 and costs. 

The courts of this country have been divided upon this question. 
1. One class of decisions holds that the indemnity company is liable 

for interest, although i t  is in  excess of the limit fixed i n  the policy. 
2. Another class of decisions holds that the indemnity company is  

liable for interest from the rendition of the final judgment by the Su- 
preme Court. 

3. The third class of decisions holds that on account of the express 
terms of the contract limiting the amount to $5,000, the indemnity com- 
pany is not liable for any interest if i t  carries the amount in excess of 
the limit fixed by the policy. 

Under the first class of decisions are Paper Go. v. Casualty Co., 92 
Me., 574, and Cudahy Packing Go. v. New Amsterdam Co., 132 Fed., 
623. Both of these hold that the indemnity company is liable for inter- 
est from the time of the rendition of the judgment, although the interest 
carries the amount in  excess of the limit in the policy. 

We candidly admit that the third class of decisions is largely in  the 
majority. They all base their judgments upon the ground that i t  i s  "so 
nominated in the bond." We think the reasoning supporting those 
cases is technical and a t  variance with the purpose and meaning ( 22 ) 
of the bond as well as elementary principles of justice. 

I n  effecting such insurance the plaintiff was not purchasing a lawsuit, 
but indemnity. While it is provided that the defendant should have 
control of the litigation, i t  clearly was not contemplated that after 
judgment rendcrcd the litigation should be indefinitely protracted by 
defendant at  plaintiff's expense. 

In one of the opinions of the third class we find the learned judge 
admits the injustice of his conclusion in these words: "While i t  seems 
inequitable to compel the plaintiff to pay the interest 011 the judgment 
accruing while the defendant was engaged in  an ineffectual attempt to 
relieve itself from liability, the answer to i t  is that the parties otherwise 
agreed." T r a p  Rock Co. v. Insurance Co., 128 N. Y .  Supp., 822. 

In that case we find a very strong dissenting opinion, from which we 
may with profit quote at  l e n ~ t h :  

"We need not go into an extended discussion of the various provisions 
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of the policy in question. We find in i t  a separate independent clause, 
providing what the rights and liabilities shall be in  case the assured is 
sued on account of an accident. The policy provides that the assured 
shall not settle or litigate, but must turn the summons over to the insurer, 
which a t  its own cost will defend against the suit, or settle the same. 
The words 'at ita own cost' attach themselves as much to the words 'or 
settle the same' as to the words 'defend against the suit,' so that we have 
the absolute agreement of the company to defend against any suit at  its 
own cost, or to settle the suit a t  its own cost. 

"An insurer does not at its own cost defend against a suit merely by 
employing lawyers, procuring the attendance of witnesses, and then leav- 
ing the assured to pay the judgment which may follow and leaving i t  to 
another notion against the insurer for reimbursement. When the com- 
pany agreed to defend against a suit or settle the same at its own cost, 
the agreement is broken if the assured is compelled to pay the judgment. 
The language in question casts the duty of payment upon the insurer, 
and after the summons is delivered to it, it assumes all responsibility 

with reference to the suit, with the sole proviso that the limit of 
(23) its liability on account of the damages to one person shall not 

exceed $5,000. 
"The damages were liquidated in this case at  just $5,000, and, there- 

fore, as between these parties, the plaintiff was absolved from all respon- 
sibility with reference to the lawsuit or judgment. I t  wss between them 
virtually a judgment against this defendant. 

"When the judgment was recovered i t  merged the original cause of 
action, and the liability thereafter rested upon the judgment itself and 
not upon the cause of action upon which it was founded. The interest 
in question is awarded by law as damages for nonpayment of money 
when due. Steiner v. Fourth Presbyterian Church, 17 App. Div., 500, 
45 N. Y. Supp., 524. 

"It would, therefore, be unjust to charge upon the plaintiff the damages 
which the law has imposed on account of the delay and the neglect of 
the defendant. The interest in question does not represent any liability 
on account of or for the accident or the policy, but is a liability imposed 
by law for the delay of the defendant in paying the judgment which, as 
between the parties, i t  was legally obligated to pay. The interest, there- 
fore, is the obligation of the defendant, and not of the plaintiff, and the 
plaintiff having been compelled to pay the same, is entitled to recover i t  
without reference to the terms of the policy, other than that the judgment 
was to be paid by the defendant." 

We think the decisions of the second class really are in  accord with our 
views. They hold that the indemnity company is liable for interest 
from the time of the rendition of a final judgment by the appellate 
court. 

18 
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Under our judicial system, this Court rarely ever enters judgment. 
I t  keeps no judgment docket such as is kept in the Superior Court, and 
issues no execution for money except for its own costs. The final j u d g  
mcnt is rendered by the Superior Court, and while an appeal may be 
takcn to review i t  and the trial which ended in it, yet the appeal does 
not vacate the judgment. I t  stands as the final judgment until set aside 
by this Court, and thc bond given on appeal only operates as a cessat 
ezeculio. 

I n  the Wallccr case we rendered no technical judgment, but ( 24 ) 
delivered an opinion finding "no error" on the trial in the lower 
court, and thereby affirmed the judgmrnt of that court. The interest 
on that judgmcnt from the date when rendered is an incident attaching 
to the judsment by operation of law. as a penalty for delay in  payment. 
This is the view taken by this Court in  Stafford v. Jones, 91 N. C., 189, 
a case in  point. 

I n  this case i t  is said: "Where a mortgage is made to indemnify one 
against 10s; by reason of bccorning surety upon a note executed to nego- 
tiate a loan to carry on business, and the mortgagor makes default: 
Held, that while a provision in the deed rendering the property liable 
for. 'no more than $5,000,' is a limitation upon any increase of the debt, 
yet interest is recoverable as an incident to the debt. 

"Any interest due on it, if not paid, was incident to and part of it. 
I f  Steelc had paid the debt a t  maturity, he would have been entitled to 
interest upon the money so paid by him until he should be repaid. Why, 
then, should he not be indrrnnified for the incidental part of the debt 
as well as the debt itself? The nature of the transaction suggests that 
the indemnity should cxtend to the interest. Apart from the stipulations 
in the agreement, in the order of such things, the indemnity would extend 
to the interest, and taking the stipulations and qualifications in their 
spirit, they contemplate that i t  shall so extend." 

The judgmcnt of thc Bupcrior Court is 
Affinnrd. 

J. H. GREEN ET AT.. V. A. MILLER AND W. J. BULLOCK. 
( 2 5 )  

(Filed 20 November, 1912.) 

1. Cities and Towns-Streets and Sidewalks-Plats and Maps-Innocent Pnr- 
elinsers-Notice. 

When the owner of lands in a city or town has them platted into lots, 
streets, alleys, etc., and sells the lots with reference to the streets, al- 
Ieys, etc., according to a map made for the purpose, he thereby dedi- 
cates the streets and alleys to the use of the purchasers of the lots, who 
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acquire their title with notice thereof, express or implied; and, under 
certain circumstances, i t  is a dedication to the public. 

2. Same-Mandatory Injunction. 
Under conflicting evidence as to whether the purchaser of a lot of 

land in a tract which had been platted and mapped by the original 
owner had notice of a street appearing on the map, which he had ob- 
structed, the jury having found in the negative, i t  is  reversible error 
for the trial judge to grant a mandatory injunction compelling the de- 
fendant to desist from obstructing the street, and his judgment will be 
reversed on appeal. 

3. Cities and Towns-Streets and Sidewalks-Plats and Maps-Dedication- 
Innocent Purchasers-Equity-EstoppeI-Notice. 

The equitable doctrine which will estop the owner of lands from de- 
nying 'his dedication of streets platted therein, is predicated upon the 
idea of bad faith in him, or those claiming under him, with knowledge 
of the facts, or notice thereof, expressed or implied, and has no binding 
effect upon innocent purchasers for value of the lots upon these streets 
without notice, actual or constructive, of the easement, or of the rights of 
others therein. 

4. Cities and Towns-Streets and Sidewalks-Plats and Maps-Dedication- 
Innocent Purchasers-NoticeIssues-Procedure-Appeal and Error. 

In a n  action for a mandatory injunction for the removal of an alleged 
obstruction in a street which had been platted off in  lands, with others, 
by the original owner, the verdict of the jury established the facts that 
the land had been thus divided into streets and lots sold to various 
purchasers, and by answer to the seventh issue, under conflicting evi- 
dence, not objected to, that the defendant was a purchaser of the locus 
zn quo without notice: Held, the verdict was controlling, and the judge 
of the lower court was in error in granting the injunction, thus disre- 
garding the legal effect of the seventh issue; and even should he have 
thought that  the defendant purchased with constructive or legal notice, 
the practice is that he should have set the verdict aside, and given the 
defendant the power of reviewing his action on appeal. 

6. Cities and Towns-Streets and Sidewalks-Condemnation-Obstructions- 
Nandatory Injunction-Ejectment. 

The remedy of an incorporated city and town requiring the lands of 
private owners for the purposes of laying off streets, is by candemnation 
proceedings; and whether a mandatory injunction may be granted to 
have an obstruction in its streets removed, in proper instances, or 
whether a n  action of ejectment would lie, Qurere. 

( 2 6 )  APPEAL by defendants f r o m  web$,  J., a t  M a y  Term,  1912, of 
BEAUFORT. 

T h i s  action was brought b y  J. H. Green, town of Belhaven, M a r y  A. 
Woodard, A. W. Carty,  and  others, against the  defendants  A. Miller and 
W. J. Bullock, a n d  the  relief sought is  a manda tory  injunct ion compelling 
the  defendants  to  desist f r o m  obstructing a n y  p a r t  of Pungo Street  which 
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lies within the corporate limits of Belhaven, and to remove therefrom 
certain buildings or stables now occupied by the defendant A. Miller. 
The jury returned the following verdict : 

1. Was the defendant Bullock, in 1890, the owner in fee of that tract 
of land in what is now known as Belhaven, bounded on the north by 
Pantego Street, on the east by Pamlico Street, on the south by Clark or 
Front Street, and on the west by Allen or Union Street? Answer: Yes. 

2. Did the defendant Bullock cause this land or any part of i t  to be 
surveyed and platted into lots and streets? Answer: Yes. 

3. 'If so, did the defendant Bullock sell lots in this tract wi3h reference 
to said plat or survey? Answer: Yes. 

4. I f  this tract or any part of it was surveyed and platted into lots 
and streets, did one of the streets so surveyed and platted correspond 
with what is now known as Fungo Street? Answer : Yes. 

5. I f  what is known as Fungo Street was surveyed and platted out, 
what width was given i t  in the survey and plat? 80 feet. And did it 
extend from Pamlico to Allen Street? Answer: Yes. 

6. 1s there any obstruction in that lot of land covered by Pungo 
Street? Yes. And if so, who maintains i t ?  Answer: A. Miller. 

7. Did the defendant Miller have notice, at the time he purchased the 
land covered by the deed introduced in  this action, that any part of i t  
mas covered by Pungo Street or any street? Answer: No. 

Plaintiffs alleged that W. J. Bullock, being the owner of certain land 
now embraced within the limits of the town of Belhaven, caused the 
same to be surveyed and laid off into lots and streets, and that the 
surveyor, at  Bullock's request, made a map or plan thereof, and ( 27 ) 
the plaintiffs, other than the town of Belhaven, bought several of 
the lots from him, according to the said plan or map, some of them being 
represented on the map as bounded on Fungo Street. That one of the 
streets was designated on the map and in the plan as Pungo Street, and 
that the lots were sold to the plaintiffs, other than the town of Belhaven, 
and described as fronting on Pungo Street, which is the third street 
north of Fungo River, the two intervening streets being Clark and Main. 
Pungo Street runs east and west, crossing Pamlico Street, and 'extends 
to Allen Street and as fa r  west as H a s h  Street. This is what we 
gather from the allegations, the map, and the evidence, and if not pre- 
cisely accurate, is sufficiently so for all practical purposes. The counsel 
did not agree as to the correctness of the map, and Pungo Street, as 
claimed by the plaintiffs, may extend north, instead of west. There is 
an alle~ation in the complaint that the town of Belhaven had accepted 
the dedication of Fungo Street, and that i t  had become one of the public 
streets or thoroughfares of the town. The plaintiffs further allege that 
Bullock sold to L. C..'Roper, and he to the defendant Miller, a parcel of 
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land, west of Pamlico Street, which includes a part of Pungo Street, and 
that defendant Miller has erected in Pungo Street, west of Pamlico 
Street, a building which he now occupies and which obstructs the street 
and greatly interferes with the use thereof. The defendant A. Miller 
denies all the material allegations of the complaint, except the one that 
he had bought a part of the land from Roper. He  specially avers that 
he purchased from Roper for full value, and if any plan or map of the 
land was made for Bullock, or any street by the name of Pungo had been 
dedicated to private or public use, or laid out for either of such uses, 
he had no notice thereof; nor did he have any notice that the land he 
bought embraced any part of what is well known and defined on the 
east side of Pamlico Street as Pungo Street, nor that there was any such 
street or any street at  all extending across the place where he bought 
and erected the buildings. I t  was stated at  the hearing in this Court, 
as we understood, and it so appears in the record, that none of the deeds 

referred to or called for the map, but that the lots described in  
(28) several of them fronted on Pungo Street. I t  appears that the 

map was never seen by any purchaser of a lot from Bullock, ex- 
cept one J. P. Clark, who found i t  among his father's papers. Judgment 
was entered upon the verdict, and the defendants appealed. 

John G. Tooley and Roclman & Rodman for plaintiffs. 
Small, McLean d lVcMullan for defendants. 

WALKER, J., after stating the facts: It is evident that this case must 
be decided upon the single question as to whether defendant was a bona 
fide purchaser for value and without notice of the facts alleged by the 
plaintiffs to constitute an equitable estoppel, which means that if he is 
bound thereby, he is concluded from now asserting that he is lawfully 
within the limits of Pungo Street, west of Pamlico Street, and cannot 
continue to maintain his stable or other structure. There was much 
controversy as to whether Pungo Street, west of Pamlico Street, if rep- 
resented as such on the Bullock map, had ever actually been laid out, 
by such physical marks and boundaries as to constitute notice to the 
world that the land corresponding to that so designated on the map had 
been appropriated for a street and dedicated to the use of Bullock's 
grantees or to the Bullock himself testified that Pungo Street, 
west of Pamlico, "had not been surveyed nor opened up," nor did the 
surveyor plat all of the land. He further stated that "the surveyor 
might have surveyed east Pungo Street, that is, east of Pamlico Street, 
but he did not survey west of that street, and they did not open any 
street from Pamlico Street westwardly to Raslin Street." He  still fur- 
ther testified that he employed Mr. Tripp to make the survey, who made 
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a plat for him, but did not plat i t  all. "It was more than the survey. 
I have never had the plat. The Clarks made the street themselves. 
Pamlico Street is the only street which has been left like I first cut them 
out. They have all been changed more or less. Parties built without 
knowing where the streets were. For instance, this man Pettiford? the 
husband of Josephine Pettiford." W. W. Walker testified that he bought 
the land where the stable is, from Dr. Bullock; but i t  seems that the 
deed was made by Dr. Bullock to L. G. Roper, who in turn sold and 
conveyed to the defendant A. Miller. The witness Walker, who ( 29 ) 
built the stable, stated that there was no street west of Pamlico, 
and nothing but a swamp. That the town of Belhaven had notified him, 
by its proper officers, and while he was setting the pillars, to desist from 
completing the stable until a comnlittee could be appointed to condemn the 
street for the town. Afterwards, the committee reported, and the commis- 
sioners of the town accepted the report as to Pungo Street east of Yam- 
lico, and rejected it as to the land lying west of that street, and author- 
ized him to proceed with his work and finish the building, which he did. 
R e  listed the property for taxation and paid the taxes assessed against 
it. When he was building the stable there was no street there, but a 
street called Pungo was opened on the east side of Pamlico. This is 
only some of the testimony bearing upon the main question in the case. 
N. L. Sawyer testified: ('I live in Washington, and lived in  Belhaven 
thirteen years. I know where Miller's stables are. When I lived there 
it was nothing lout swamp and subject to the ebb and flow of the tide. 
I know when Mr. Walker built. There was no sign of any street." 
There was much more testimony to the same effect. 

With this evidence behind the verdict to sustain the finding of the 
jury upon the seventh issue, the court, without disturbing the verdict, 
in any respect, adjudged thereon that defendants remove the buildings 
from the street called Pungo, west of Pamlico, enjoined them from main- 
taining any kind of obstruction therein, and decreed that the street kept 
open and free from any impediments, for the use of the inhabitants of 
the town of Belhaven, without let or hindrance. 

I n  this we are of the opinion there was error, and the judgment should 
have been the other way. Where the owner of real property lays out 
a town or village upon it, ox even a plat of ground, and divides i t  into 
blocks or squares, and subdivides i t  into lots or sites for residences, which 
are intersected by streets, avenues, and alleys, and he sells and conveys 
any of the lots with reference to a plan or map made of the property, 
or where he sells or conveys according to a map of the city or town in 
which his land is so laid off, he thereby dedicates the streets and alleys 
to the use of those who purchase the lots, and also to the public, 
under certain circumstance8 not necessary to be now and here ( 30 ) 
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stated, and this is so unless i t  appears either by express statement 
in the conveyance or otherwise that the reference to or mention of the 
street or streets was solely for the purpose of description, and not in- 
tended as a dedication thereof. 13 Cyc., 455. The same rule is said to 
apply to such pieces or parcels of the land marked on the plat or map as 
squares, courts, or parks. The reason for the rule is that the grantor, 
by making such a conveyance of his property, induces the purchasers to 
believe that the streets and alleys, squares, courts, and parks will be kept 
open for their use and benefit, and having acted upon the faith of his 
implied representations, based upon his conduct in platting the land and 
selling accordingly, he is equitably estopped, as well in reference to the 
public as to his grantees, from denying the existence of the easement thus 
created. 13 Cyc., 457, and notes. Many authorities sustain the princi- 
ple, and the dedication, when once fully made, is held to be irrevocable. 
Moose v. Carson, 104 N.  C., 431, and numerous authorities cited in the 
opinion of the Court by Justice Avery, and also at  the end of the case in 
the annotated edition by the present Chief Justice; D a v h  v. Morris, 132 
N .  C., 436; Hughes v. Clark, 134 N.  C., 460; Milliken v.  Denny, 135 
N. C., 22 (S .  c., 141 N. C., 227) ; Hsster v.  Traction Co., 138 N.  C., 293; 
S. v. Fisher, 117 N.  C., 740; Tise v.  Whitulcer, 144 N. C., 514; Collins v. 
Land Co., 128 N. C., 563; Bailliere v. Shingle Co., 150 N. C., 627; and 
other authorities cited in  the briefs of counsel in  this case, to which 
access may be had by those wishing to pursue the investigation further. 

But while the rule is well established, i t  is necessary that in some way 
notice of the dedication, thus made, be fixed upon those why may buy 
any part of the property which is subject to or charged with the ease- 
ment, or of the rights of others flowing from the dedication. I t  would 
be unjust that a rule which is based upon an equitable doctrine should 
in its application, deprive a man of property bought in good faith, for 
value and without notice of the right to the easement. Parties who 
claim the benefit of the easement by virtue of the implied dedication 

can easily protect their rights and interest in  i t  by having proper 
(31) reference made to the map in their deeds, and if they fail to do 

so, i t  is their own fault, and they should not be permitted to visit 
its consequences upon an innocent purchaser who was misled by their 
laches. I t  is held that the original grantor, who sold by the map or the 
diagram of the land as laid out into blocks and lots, streets and avenues, 
and those claiming under him, are estopped to deny the right of prior 
purchasers of lots to an easement in the streets represented on the map, 
but it is not a strict estoppel, but one arising out of the conduct of the 
party who originally owned the land and platted i t  for the purpose of 
selling the lots, and is predicated upon the idea of bad faith in him, or 
those claiming under him, with knowledge of the facts, or with notice 
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thereof, either express or constructive, to repudiate his implied repre- 
sentation that the strects and alleys, parks and places, will be kept open 
and unobstructed for the use of those who may buy from him. So far  
as the owner is 'concerned. i t  would be fraudulent for him to contest the 
right of his grantees, bud as to those who have bought without notice, 
actual or constructive, of the facts, and the equitable estoppel fastened 
upon him, the estoppel grounded, as we have said, in an equitable prin- 
ciple, completely fails. The same general principle of equity that raises 
the estoppel will protect him, as an innocent purchaser, from its opera- 
tion; and this is but just and right. But we are not without direct 
authority upon this point, although the proposition seems to be somewhat 
new, or rather cases presenting i t  are rare, but it is, at  last, but the 
application of a conceded rule of equity to the special facts of the case. 
One buys property of another without notice that some third person has 
a right to or interest in such property, and pays a full and fair  price 
for the same at the time of such purchase or before he has notice of the 
claim or interest of such other in  the property (5  Cyc., 719)) takes the 
same free from the right of the other, because he is regarded as an inno- 
cent purchaser and entitled to the equitable consideration of the court. 
I t  is a perfectly just rule, and i t  would be strange if the law were other- 
wise. 

It is said in 13 Cyc., pp. 492, 493, that, with the exception of ( 32 ) 
bona f ida purchasers without notice, all parties holding under a 
dedicator take only his title. "The general rules as to the title taken by 
bona fide purchasers without notice apply where the encumbrance is a 
dedication to the public use. Usually the state of the property or the 
records constitute notice by which the purchaser is bound, whether his 
knowledge of the easement- be actual or not." 

The question was directly raised in Schuchman v. Borough of Home- 
stead, 111 Pa. St., 48, and, after stating that a bona fide purchaser with- 
out notice is unaffected by notice to his vendor (Bond v. Xtroup, 3 Binn., 
66)) and, therefore, if the defendants in that case purchased the land 
without notice, even if Phillips, their immediate vendor, had been notified 
of the dedication before his purchase, their title would be good, i t  was 
there said by the Court: "It is reasonably certain that the Homestead 
Bank and Life Insurance Company dedicated the land to the public, 
and that a number of persons purchased lots expecting to enjoy the 
resulting advantage. However, nothing in the plan, or in the course of 
title, or on the ground, was a warning to Ormsby Phillips of such dedi- 
cation, and therefore he acquired a good title. The citizens of the 
borough suffer serious loss under the operation of a rule which applies 
to them as it would to an individual u n d ~ r  similar circumstances." So 
in Harbor v. Smith, 85 Md., 538, the Court asserted the same principle 
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as applying to cases of dedication, saying: "It may be conceded that if 
there were any owners of lots who purchased under such circumstances 
and without notice of the contract or the agreement between the Patapsco 
and Brooklyn companies, they would have a standing in  a court of 
equity." We think the same doctrine was impliedly recognized by this 
Court in  Collins v. Land Co., 128 N. C., a t  marg. p. 563 (Anno. Ed.). 

I n  this case there is no reference in the deeds, as set out in the record, 
to the map of Bullock, and no deed in defendant's chain of title referring 
to the map. The testimony given by defendant's witnesses, a part of 
which we have recited, tends to show that there was nothing "on the 
ground" to warn Miller or Roper, his vendor, of any dedication. I t  is 
true, there was testimony to the contrary, but the court submitted the 

seventh issue to the jury, and, upon a presumably fair  considera- 
( 3 3 )  tion of the evidence, they answered i t  in favor of defendants. 

The court let that issue stand and gave judgment on the entire 
verdict. Plaintiff did not ask that i t  be set aside as to the seventh issue, 
which application, if made, would have been addressed to the discretion 
of the court. There is no exception upon which the verdict as to that 
issue can now be assailed, and there could not well be, as plaintiff did 
not appeal, but defendants did. The court simply disregarded the legal 
bffect of the seventh issue, and we presume for the reason that he did 
not think i t  prevented a recovery by the plaintiff, or, in other words, that 
the doctrine of bona fido purchaser without notice did not apply to the 
case. Even if the judge thought there was constructive or legal notice 
to defendant of the dedication-which there was not, as we have shown- 
he should have set aside the verdict upon that ground, so that defendant 
could review his ruling. As the issue and answer thereto were permitted 
to remain a part of the verdict! we cannot go behind i t  to inquire whether 
there was actual. or construct~w notice, as we give judgment not upon 
evidence, but upon the findings of fact, or the verdict of the jury. I f  
the court was of opinion that there was no evidence to support the finding 
upon the seventh issue, or that i t  was against the weight of the evidence, 
the r.emedy was to set it, or the entire verdict, aside. I n  the absence 
of such a course of procedure, we cannot ignore the finding, nor could 
the judge, But must accept it as true and correct. There was strong and 
(if believed by the jury, which seems to have been the case) convincing 
proof to sustain their finding upon that issue. 

The plan or map made by Tripp, the surveyor, for Dr.  Bullock, was 
never attached to any of the deeds. It may be a fact that lots were sold 
to plaintiffs, except the town, and to others, with reference to the plan, 
but the evidence shows that it was never made public, but was found by 
J. P. Clark, plaintiffs' witness, among the papers of his father when the 
latter died. Looking at  the whole case, we find that there was evidence 
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for the jury under instructions from the court, by which they were 
warranted in finding that there was "nothing in the plan, or in  the course 
of (defendant's) title, or on the ground" to notify Miller or 
Roper of any dedication of land west of Pamlico Street for an- ( 34 ) 
other street, to be called Pnngo, and, therefore, if in fact there 
was such a dedication, he purchased bona fide and without notice of it. 
Schuchman v. Borough of Homestead, supra. The deeds are not set 
out in the record; but only extracts therefrom showing the description. 
Some of them call for Pungo Street as the boundary of the lots conveyed 
thereby, but there is nothing in them to indicate where it is on the map, 
as the latter is not referred to. I f  they had referred to the map and i t  
delineated the street, or if the jury had found that there were physical 
marks on the ground, of such a nature that defendant must have known 
of the dedication, a different question would be presented, as a purchaser 
is bound to take notice of an apparent easement, servitude, or dedication 
for a street or other way, and if he fails to do so, he buys at  his peril and 
takes his title subject thereto. But all this, as we have said, was for 
the jury to consider before the verdict was returned, and under'proper 
instructions from the court. The verdict only finds that Bullock owned the 
land covering the locus in quo; that he caused i t  to be surveyed and 
platted into lots and streets and sold lots with reference to the plat, and 
that on the map what is known as Pungo Street is designated as extend- 
ing from Pamlico to Allen streets, and that defendant A. Miller has ob- 
structed it, but that he purchased his lot without any notice of the dedica- 
tion of the street. But there is no evidence that he ever saw the map or 
heard of it, and the mere fact that Bullock conveyed according to a hid- 
den or concealed map and without reference thereto in  his deeds, as far 
as appears, is certainly not legal notice to Miller of th'e dedication and 
location of the street. So that the important fact is omitted from the 
verdict, that Bullock, in contemplation of law, conveyed by the map, 
that is, by referring to it, and there is absolutely no evidence that Miller 
or Roper actually knew of the map or had ever heard of it. I f  there 
was, the jury were not influenced by i t  in making up their verdict, and 
it is for them to say what the facts are. I n  truth, they seemed to have 
repudiated the plaintiff's testimony as to there being any street known 
as Pungo, west of Pamlico, and to have accepted what defendants' wit- 
nesses testified in regard to that matter, viz., that the land was 
swampy and subject to the ebb and flow of the tide. ( 3 5 )  

Upon the verdict and the whole case, the court, in our opinion, 
should have given judgment for the defendants, and erred in entering 
judgment for the plaintiffs upon the verdict. This reverses the judg- . 
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ment,  a n d  t h e  court below will enter  judgment  f o r  t h e  defendants ac- 
cordingly. 

W e  have not  considered t h e  other  serious questions a s  t o  t h e  r ight  of 
plaintiffs t o  a n  injunction, a s  we have  not  found  i t  essential t o  do so. 
It m a y  be t h a t  a municipal  corporation, like the  town of Belhaven, is  
entitled to  have  a n  obstruction i n  i t s  streets removed, a n d  f o r  t h a t  pur- 
pose t o  have  a manda tory  injunct ion i n  a p roper  case. I t  h a s  been heId 
t h a t  it can  br ing  ejectment, where a street, o r  a p a r t  thereof, i s  illegally 
withheld. a n d  some courts hold t h a t  a n  iniunct ion will  l ie  as  t h e  more 
speedy a*d con17enient remedy. W e  wil l  "decide those questions when 
properly a n d  necessarily presented t o  us. I f  t h e  town of Belhaven 
requires t h e  l and  of t h e  defendant Mil ler  f o r  public use a s  a street, it 
may be acquired by condemnation. 

Reversed. 

Cited: Sexton v. Elizabeth City, 169 N. C., 391, 394;  Guilford v. 
Porter, 171 N. c., 360. 

W. G. FOUNTAIN v. WEST LUMBER COMPANY. 

(Filed 4 December, 1912.) 

1. Principal and Agent-Trusts and Trustees-Corporations-Officers-Law- 
ful  Acts-Presumptions. 

An ordinary contract made by the president of a corporation with re- 
spect to the corporate property is presumed to be lawful. 

2. Same-Contracts. 
Where one, as  in  this instance, the president of a corporation, con- 

tracts with reference to property which he holds as  agent or in trust, 
and signs the contract individually, but is in fact therein acting as 
agent, he binds the principal to the transaction. 

3. Principal and Agent-One-man Corporation-Fraudulent Devices-Eri- 
dence-Questions for Jury. 
J, owned practically all of the stock in two corporations, the W. Co. 

and the J. Co., and with them, and by himself individually, was con- 
ducting a lumber business from the same office. He contracted with 
the plaintiff to move his sawmill on certain lands and cut the timber 
therefrom, and fell into arrears of payment, whereupon the plaintiff 
filed a lien against J. and J. Co., but, finding the timber rights were in 
fact owned by the W. Co., immediately filed a lien against them and 
brought this action. J. and the J. Co, went into bankruptcy and the W. 
Co, set up the defense that  the W. Co, had sold the right to cut the tim- 
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ber to the J. Co. and that J. had made the contract in its behalf or in 
behalf of himself: Held, evidence was sufficient to be submitted to the 
jury as to whether J., in making the contract, was acting bona f ide  in be- 
half of himself or the J. Co., or whether the separate corporations were 
used as a device to avoid responsibility on the part of the W. Co. 

APPEAL by defendant from Fe,rguson, J., at April Term, 1912, ( 36 ) 
of ONSLOW. 

The facts are sufficiently stated in the opinion of the Court by MR. 
CHIEF JUSTICE CLARK. 

G. V .  Cowper,  nuffy & Koonce for p l a i n t i f .  
D. E. Henderson  and F r a n k  T h o m p s o n  for defendant .  

CLARK, C. J. The defendant, the West Lumber Company, owned the 
trees and timber rights on a tract of land in Onslow, known as the 
('Turkey Pond tract on the Venters land." C. R. Johnson of Norfolk, 
Va., was president and secretary and owned practically all of the stock 
of the said company. He  was also president and owned practically all 
the stock in the C. R. Johnson Lumber Company, and was also doing an 
individual business in his own name. All these different businesses dealt 
in lumber and timber and were conducted from the same office i n  the 
Bank of Commerce Building, Norfolk, Va. I n  1909, C. R. Johnson 
contracted with the plaintiff to remove his sawmill to said '(Turkey 
Pond" tract for the purpose of cutting and manufacturing the timber 
into boards, shingles, etc. The payments due the plaintiff for said work 
fell in arrears $1,200, and the plaintiff, under the advice of counsel, who 
thonght that the timber rights were owned by the Johnson Lumber Com- 
pany and C. R. Johnson, filed a lien against them. Upon investigation, 
finding that the timber rights were in fact owned by the West Lumber 
Company, the plaintiff immediately filed a lien against them and brought 
this action. C. R. Johnson and the C. R. Johnson Lumber Com- 
pany went into bankruptcy. Under the bankrupt proceedings all ( 37 ) 
the property  was claimed by the West Lumber Company, which 
was not in bankruptcy, while all the debts became the peculiar and ex- 
clusive assets of the bankr~~pts .  

There were many exceptions to the evidence, but the only real vital 
question presented is whether there was sufficient evidence to go to the 
jury tending to prove that when C. R. Johnson contracted with the 
plaintiff he was acting on behalf of the West Lumber Company. The 
contention of the defendant is that i t  had sold the right to cut the timber 
to C. R. Johnson Lumber Company at $ 5  per thousand, and that the 
contract of plaintiff to cut it was made with Johnson either individually 
or acting in  behalf of the C. R. Johnson Lumber Company. This issue 
mas fairly submitted to the jury upon the conflicting evidence by his 
Honor, who told the jury in substance that if in making the contract 

2 9 
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C. R. Johnson was bona fide acting in behalf of himself, or the C. R. 
Johnson Lumbcr Company, then the issue should be found against the 
plaintiff. But if, notwithstanding the evidence relied on by the defend- 
ant to that effect, the jury found that in fact the device of separate cor- 
porations was used in  order to evade responsibility on the part of the 
Wcst Lumber Company, Johnson being president and practically owner 
of all the stock in both companies, then the issuc should be found in 
favor of the plaintiff. Tn Wntson v. Manufacturing Co., 147 N. C., 469, 
in  which W. W. Mills was president, s~cretary, and practically owner 
of all the stock in the company, the Court said: "It is competent to 
show by evidence aliundo, and me think i t  fully proven, that the loan 
was in truth mad? to the company and not to Mills, although in  form 
to the latter. 7 Thompson on Gorp., see. 8402; Jones v. Williams, 31 
L. R. A., 682. Thompson a t  the end of paragraph 8402, says: "A 
contract made by the h o l d ~ r  of a majority or most .of the shares of a 
corporation, without disclosing that the person signing the contract acted 
as agent for the corporation, may nevertheless be shown by evidence, 
aliunde, to have bwn intended as a corporate contract, and should be 
specially enforced in equity as against such corporations.' Again, 

'Although the form of the transaction may be such as to indicate 
(38) that it is the individual debt of thc president of a corporation, 

pet if in point of fact the money was advanced for the use of the 
corporation, to be repaid out of its funds, it will be bound to make it 
good,' " citing section 8412. 

I n  the same opinion thc Court says: "He combined in  himself the 
four attributes of president, treasurer, general manager, majority stock- 
holder, and actually sole stockholder. The powers of such a person are 
set out in Thompson, 8556, who says: 'A strangcr dealing with the 
corporation is not affected by secret restrictions upon his powers of which 
he has no notice.' " 

In Pennut Co. v. R. R., 155 N. C., 148, plaintiff corporation was per- 
mittcd to recover, though the bill of lading was issued in the individual 
name of its president, the shipment being in truth actually for the cor- 
poration. 

The late Judgc Womnck discussed the question in his work on Cor- 
poration~, page 236, SPC. 469, and upholds the doctrine here contended 
for, citing Oshornr v. Mcxntrfact7rr.ing Go., 50 N.  C., 117; Rumbough v. 
Imp. Co., 106 N.  C. 461, and F~*oclich 21. Tmding Co., 120 N. C., 40. 

Thc principle deducible from the Rumbough ccxse, supra, is that where 
one deals with property which he holds as agcnt or in trust, and signs 
individually, but is acting as agent in reference to thc property, then 
the principal is bound. We think where the president deals directly in 
reference to his corporation's property, since he has no lawful right to 

30 
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deal  w i t h  i t  individually, there should bc a presumption t h a t  he  acted 
lawfully, a n d  in behalf of the corporatioil. 

T h e  evidence i s  voluminous and  the  exceptions a r e  numerous. But 
practically t h a t  is t h e  gist of the  controversy, a n d  it involved the  deter- 
minat ion of issues of fact  by  the  jnry. T h e  charge of his  H o n o r  fa i r ly  
submitted t h e  evidence f o r  thcir  consideration. T h e  j u r y  have found  t h a t  
the  contract,  notwithstanding the  methods a n d  devices used, was made  
by t h e  West  Lumber Company, a n d  t h a t  t h e  plaintiff i s  cntitled to  recover 
on  account of the  work completed under  said contract. 

It c a n  save n o  purpose to  minutely considcr t h e  exceptions a n d  details 
of t h e  controversy, which h a s  been dcterrnined b y  t h e  finding of the 
facts  by t h e  jnry.  

U p o n  consideration of al l  t h e  exceptions a n d  giving d u e  weight ( 39 ) 
t o  t h e  able briefs filed by  counsel on both sides, we  a r e  of opinion 
t h a t  there i s  

No error. 

GILBERT COOK, ADMINISTRATOR OF L. C. TOLLEY, v. CRANBERRY 
FURNACE COMPANY. 

(Filed 20 November, 1912.) 

1. Master and Servant-Danyerous Instri~mentalities-Dynamite-Safe Place 
to Work-Inspection-Negligence-Evidence-Proximate Cause-Ques- 
tions for Jury. 

When the master employs a servant to blast in his mine, i t  is his duty 
to make this mine a s  reasonably safe to work in as  is  practicable in  
such a dangerous vocation; and when, in a n  actian to recover damages 
for a death wrongfully inflicted therein, there is  evidence tending to 
show that  the death was caused from a "failed hole," loaded with dyna- 
mite, which should have theretofore exploded with other charged holes 
of like character, and the drill boss failed in  his  duty to have inspected 
the mines for such "failed holes," and, contrary to  his duty, permitted 
the deceased to select a place for drilling which resulted in  his explod- 
ing one of them, it  is  sufficient to be submitted to the jury upon the 
issue of defendant's negligence, and it  is for them to find whether this 
negligence of the defendant was the proximate cause of the injury under 
the circumstances. 

2. master and Servant - Contributory Negligence - Pleadings - Rurden of 
Proof-Issnes-Instructions. 

When in an action for damages for the wrongful killing of plaintiff's 
intestate the issues cf negligence and contributory negligence are pre- 
sented, the lattcr upon the theory that the deceased met his death 
while acting in disobedience of the defendant's orders, as  the proximate 
cause, requested instructions which refer this element of defense to the 
issue as  to negligence are  properly relused, a s  i t  is the duty of the de- 
fendant to plead such matters, and prove them under the issue of con- 
tributory negligence, unless i t  is proven by the testimony of the plaintiff. 
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APPEAL by defendant from Adams, J., a t  Spring Term, 1912, of 
AVERY. 

Civil action. These issues were submitted. 
1. Was the plaintiff's intestate killed by the negligence of the defend- 

ant, as alleged in the complaint ? Answer : Yes. 
(40) 2. Did the plaintiff's intestate by his own negligence contribute 

to the injury resulting in  his death? Answer: No. 
3. What damage, if any, is plaintiff entitled to reoover? Answer: 

Thirty-five hundred dollars ($3,500). 
From the judgment rendered, defendant appealed. 

J .  W .  Ragland, El. A. Linney for plainti@. 
S. J .  Ervin, Harrison Baird for defendant. 

BROWN, J. The counsel for defendant in their brief state that "the 
only exceptions which will be argued are the third, which is to the 
refusal of defendant's motion for judgment of nonsuit, and the fourth, 
fifth, sixth, seventh, and eighth, to the refusal of the defendant's special 
requests for instructions, and to the action of the trial judge in refusing 
to give and apply such portions of these requests as were given, to the 
first issue." 

1. I n  our opinion, the motion to nonsuit was properly denied. The 
defendant admits in its answer that it owed a duty to the plaintiff's 
intestate to take reasonable precautions to prevent injury and to inspect 
the places where blasting was done, and to examine holes which had been 
charged with dynamite that failed to go off. 

The evidence shows that the deceased was killed by an explosion of 
what is called a "failed hole," which is a hole in which dynamite has 
been loaded and fails to explode with the general explosion. The evi- 
dence of Stokes Freeman proves that i t  was his duty as drill boss to 
make an inspection every day of the holes in the mine which had failed 
to explode. H e  testifies that he did not make an inspection of the holes 
in the morning before the deceased was killed. 

This witness further testifies that it was his duty to locate three holes 
for the deceased to drill, but that he failed to do so; that he selected two 
holes only and'left the deceased and Pender Tolley to locate the other 
hole. 

There is no evidence throwing any light upon how the deceased hap- 
pened to strike the "failed hole," whether accidentally in locating the 
third hole or not. The deceased had the right to suppose that the in- 
spection had been made and that the drill boss had located all the "failed 
holes," and that he would be warned of their proximity. 

The decisions of this Court have settled the question that the defend- 
ant owed a duty to the deceased to make this mine as reasonably safe to , 
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work in as is practicable in  sucb a dangerous vocation; that its drill boss ' 

failed in his duty in making the proper inspection and search for "failed 
holes" on the morning of the disaster is an admitted fact. Whether - 
such negligence was the proximate cause of the injury, the court prop- 
erly left to the jury under the circumstances of this case. 

2. The prayers for instnlction rcferred to in  our opinion relate ex- 
clusively to the question of contribotory negligence. For  some reason 
which is not apparent to us, the learned counsd for the defendant insist 
that they be directed to the first issue, and in refusing to so apply them, 
wc think his Honor was correct. 

Contributory negligence under our statute is a matter of defense, and 
the burden of proof is placed upon thc defendant to establish i t  unless 
it is proven by the testimony offered in behalf of the plaintiff. The 
allegation of contributory negligence in this case consists in an averment 
that the deceased disobeyed the orders of his supzrior and that such 
disobedience was the proximate cause of his death. 

I n  Ricks v. difnnufacturing Go., 138 N. C., 326, we said: "This entire 
matter as to disobedience of orders and its effect should more properly be 
submitted under the issue of contributory ne&pce where the burden 
of proof can be placed on the defendant as required by the statute." 

We think, however, upon the second issue his Honor gave the defend- 
ant in the matter of instructios~s all that i t  was entitled to when he 
instructed the jury in  these words: 

"As to these matters, the court charges that if you find by the greater 
weight of the evidence that the plaintiff's intestate was doing his work 
subject to the orders of the drill foreman, and that the drill foreman gave 
him instructions not to use the failed hole in  the mine, and that the 
intestntc, in violation of the orders of the drill foreman, drilled into a 
failed hole which was charged with dynamite or giant powder, 
and thereby caused the dynamite or powder to explode and kill ( 42 ) 
him, and that he would not have been k i l l ~ d  except for such 
disobedicncc of orders, you will in  that event find that his failure to 
obey thc instructions given was the proximate cause of his death, and 
your answer to the second issue will be 'Yes."' 

Upon a review of the whole record, we find 
No error. 

Cited: Buchnnan z'. Lambor Co., 168 N:C., 43; Williams 17. R. R., 
ib., 362. 
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J. E. ERVIN v. FIRST NATIONAL BANK OF LENOIH 

(Filed 4 December, 1912.) 

1. Usury-Renewal Notes-Interest Charged-Principal-Crertits-lnterpreta- 
tion of Statutes. 

The character of an instrument tainted with usury is not changed by 
renewals; and interest on the original note being forfeited by the il- 
legal rate charged, any payment of money as interest made on the re- 
newals should be credited upon the principal sum of the debt, which, 
under such circumstances, amounts to the loan of money without interest. 

2. Usury-Interest Charged-Forfeiture-I~lterpretation of Statutes. 
The full amount of the interest charged on an usurious instrunlent is 

forfeited under our statute, and not the difference between the usurious 
and the legal rate. 

3. Usury-Interest Charged-Forfeiture-Pleadings-Appeal and Error. - 
It appearing from the referee's report, in this case, that a certain 

item of interest arising under an usurious contract was charged at the 
legal rate, and that no claim was made otherwise in the pleadings, it 
was error for the trial judge to overrule the referee, and to deduct 
double the amount of this item from the principal sum of the debt. 

APPEAL by plaintiff from Lyon, J., at August Term, 1912, of CALD- 
WELL. 

This is an action against the First  National Bank of Lenoir, to recover 
usury alleged to have been paid, and to ascertain the amount due from 
the plaintiff to the dcfendant, or from the defendant to the plaintiff. 

The defendant denied that i t  had charged or received usury, and de- 
manded judgment for the balance alleged to be due it. 

(43) The allegation in  the complaint as to payments made by the 
plaintiff is as follows : 

"5.  That from the time that plaintiff began to pay 8 per cent interest 
in 1907, or from 1 January, 3908, to 11 November, 1910, he paid the 
defendant the sum of $684, the same being usurious, unlawful, and 
forbidden by lawj and plaintiff avers that he is entitled to recover the 
said sum of $684 so paid to the defendant at  the rate of 8 per cent, and 
in  addition thereto the sum of $1,368, being double the interest charged 
plaintiff, which plaintiff avers be is entitled to recover by way of penalty, 
and the additional sum of $1,005 which plaintiff paid defendant, sub- 
ject to the deduction of $2,985 which plaintiff borrowed of defendant, 
which would leave due plaintiff $72." 

By conscnt, all issues raised were referred under The Cod?, and the 
follou~ing is the report of the referee: 

"1st. That commencing in the year 1907 and continuing up to  bout 
6 September, 1911, plaintiff was doing his banking busincss with defend- 
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ant, making deposits with and procuring loans from defendant bank as 
the exig~ncies of his business permitted and required. 

"2d. That on 1 January, 1908, plaintiff owed the defendant the sum 
of $2,985 for money loaned, which loan was evidcnced by the note of 
plaintiff for said sum. That the defendant has carried this loan pirice 
said datc, but requircd thc plaintiff to renew the evidence of said indebt- 
edness from time to time by executing new note therefor and paying the 
interest thereon at tho rate of S per cent, the interest being paid in 
advame at the time the plaintiff delivered his note to defendant renewing 
said indebtedness. 

"3d. The summons in this action was issued and served on 2 Novem- 
ber, 1911. 

"4th. That on the dates given below, plaintiff renewed his indebtedness 
of $2,985 to defendant and paid interest thereon in  advance a t  a rate 
greater than 6 per cent, to wit, 8 pcr cent, on three of said payments, and 
a little more than 7 per cent on the other payment. The follow- 
ing- are the dates and amounts of said payments, to wit: ( 44 ) 

. . . . . . . . . . . . . . . . . . . . . . . . . .  November 18, 1909. $ 53.61 
February 22, 1910. ....... '. ................... 59.70 
May 28, 1910.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  59.70 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  August 29, 3910 59.70 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Total. .$232.71 

"This sum was knowingly charged and received by thc dcfcndant for 
the loan of $2,985 from 11 November, 1909, to 11 November, 1910. 

. "5th. That on 29 August, 1910, plaintiff executed and delivered to de- 
fendant a note, bearing date of l l  August, 1910, and due 11 November, 
3910, renewing his said indebtedness of $2,985, and on said 29 August, 
1910, the defendant knowini1-y charged and received interest at  the rate 
of 8 per cent on said debt to the m a t u ~ i t y  of said note, which sum is 
charged above. That said note drew 6 per cent after maturity. That 
plaintiff failed to pay or rcnew said note at  maturity, and said note is 
still held by the defendant. That on 6 September, 1911: plaintiff caused 
to be paid and defendant knowingly charged and received the sum of 
$146.75 and credited same as interest on said note from 11  November, 
1910, to 6 September, 1911. That this sum represents 6 per cent in- 
terest on said note from said time. 

"6th. That the amount knowingly chargcd and received by defendant 
on said loan of $2,985 from 11 November, 1909, to 6 September, 1911, 
as interest, is the sum of the items in  my finding of facts Nos. 4 and 5, 
above, to wit, $232.71 and $146.75, making a total amount of interest 
knowingly charged and received on said dcbt for one year nine months 
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and twenty-five days of $379.46, which is $53.60 more than the legal rate 
of 6 per cent. 

"7th. That frorn 2 November, 1908, to 1 November, 1909, defendant 
knowingly charged and received interest on said loan at thc rate of 8 per 
ucnt, making a total amount of 4638.t0 for said time. 

"Cth. That on 6 September, 1911, plaintiff caused to be paid and 
defendant rcceived and credited on the principal of said note the sum 

of $858.25. 
(45) "Conclusions of law : 

"1st. That the burden is on the plaintiff to establish his con- 
tentions by thc grcater weight of evidence, and to show that his cause 
of action, if any, is not barred by the statute of limitations, and I have 
applied this rule of law in finding facts. 

"2d. From facts found in thc second, third, and seventh findings of 
facts, above, I conclude as a matter of law that defendant knowingly 
charged arid received frorn plaintiff usury to the amount of $238.80 up 
to 1 November, 1909, but that tllc statute of limitations, as contained 
in subsection 2 01 section 396 of the Revisal of 1905, applies to this item 
of charge, and that plaintiff's cause of action, thercfore, is barred and 
plaintiff is not entitled to recover. 

"3d. From the facts found in the third and fourth finding of fact, 1 
conclude as a matter of law that defendant knowingly charged and re- 
ceived from the plaintiff usury to the amount of $232.71, and that plain- 
tiff is entitkd to recover in this action double said sum of $232.71, to 
wit, the sum of $465.42. 

"4th. From the facts found in thc third, fifth, arid sixth findings of 
fact, above, I conclude as a matter of law that thc defendant knowingly 
charm1 and recsived from plaintiff usury to the amount of $146.75, 
and that is entitlcd to recover in this action double said usurious 
charee of $146.75, to wit, the sum of $293.50. 

"5th. From facts found in the third, fourth, and fifth findings of fact, 
above, I conclude as a mattnr of low that all unpaid interest on said 
note is forfeited and no iat-rest can be charged or collected thereon. 

''6th. From facts found in the finding of fact, above, I concludc that 
plaintiff is entitlcd to a credit of $858.25 on this indebtedness to defend- 
ant as of 6 September, 1911. 

"7th. That upon the facts found in fourth, fifth, and sixth findings of 
fact, plaintiff is cntitled to a credit, of $785.92, being thc penalty ad- 
judged against the defendant in my third and fourth conrlusions of 

law above. 

(46) "8th. From the facts found in the fifth finding of fact above, 
I conclude as a mattcr of law that the defendant is entitled to 

judgment against the plaintiif on the note alleged in  its further defense 



N. C.1 FALL TERM, 1912. 

for the sum of $1,367.83, this being the balance due after allowing all 
credits and with interest after final judgment is entered, and 
for costs of this action, to be taxed by the clerk, except allowance to 
referee a ~ l d  stenographer, which should be paid one-half by plaintiff and 
one-half by the defendant." 

The defendant filed several exceptions to the report, but all depend 
on the first, which is :  

"1st. The referee erred in his sixth finding of fact in adding the sum 
of $146.75 to the sum of $232.71, for that the said payment of $146.75 
was the payment of the legal interest due on the note referred to and as 
shown in the said referee's fifth finding of fact. That said payment of 
$146.75 is a separate transaction, represents the amount of the legal 
interest on said note, and is untainted with usury." 

The referee credited the note for $2,985 with $758.92 (this being 
twice the items paid of $232.71 and $146.75) and with the payment of 
$858.25, making a total of credits of $1,617.17, and recommended that 
judsment be entered in favor of the defendant for the difference, 
$1,367.83. 

His  Honor sustained the first exception, and eliminated the item of 
$146.75 from the credits, and thereby increased the amount found to be 
due by the refree, $293.50 (being twice $146.75), and making the total 
for which judgment was rendered $3,661.33, and the plaintiff excepted 
and appeakd. 

W. 73. Council2 and Lawreme Wakefield for  lai in tiff. 
Mark Squires for defendant. 

ALLEN, J. NO question is raised by this appeal except as to the 
effect of the payment of $146.75, and as to that there is no allegation of 
nsury. nor is there any demand in  the complaint for the recovery of 
double this amount, the penalty prescribed by statute for receiving usu- 
rious intrrest. 

I n  the complaint, the plaintiff charges that, from 1 January, 1908, 
to 11 November, 1910, lle paid $684, "the same being usurious, unlawful, 
and forbidden by law," and he demands that he be credited with 
double that amount, and this is the only allegation of usurious ( 47 ) 
payments. 

The item of $146.7; cannot be a part of the sum of $684, because i t  
was paid on 6 September, 1911. 

Aqsin, he alleges that in addition to the credit of twice the sum of 
$684, usurious interest, he is entitled to be credited with $1,005, "which 
plaintiff paid defendant," without any allegation that illegal interest 
was included in the payment, and this amount is made up of $858.25 
and $146.75, both paid on 6 September, 1911. 
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I t  follows, therefore, that as the plaintiff has not allegcd that the pay- 
meut of $146.75 was usurious, and has not brought this action to recover 
the penalty for receiving the same, he is not entitled to be credited with 
double that amount. 

We arc, however, of the opinion that he is entitled to h a w  the payment 
creditcd on the principal sum due by him, as he demands in his com- 
wlaint. 

Commenting on the section of the National Banking Act dealing with 
usury, which in this respect is almost identical with our statute, the 
Supreme Court of the United States says, in Brown V. Bank:, 169 U. S., 
416: "The forfeiture declared by the statute is not waived or avoided 
by giving a separate note for 6he interest, or by giving a renewal note in 
which is included the usurious interest. No matter how manv renewals 
may h a w  teen made, if the bank has charged a greater rate of interest 
than the law allows, i t  must, if the forfeiture clause of thc statute be 
relied on, and the matter is thus brought to the attention of the court, 
lose the entire interest which the note carries or which has been agreed 
to be paid. By no other construction of the statute can effect be given 
to the clausc forfeiting the entire interest which the note, bill, or other 
evidence of debt carries, or which was agreed to be paid, but which has 
not been actually paid." 

The same Court says, in Buseltiu~e v. Bank, 183 U. S., 130: "Two 
separate and distinct classes of cases arc contemplated by this section: 

first, those wherein usurious interest has been taken, reccivcd, 
(48) reserved, or charged, in which case there shall be 'a forfeiture 

of the entire interest which the note, bill, or. other evidence of 
debt carries with i t ,  or which has been a g r e d  to  be paid thereon'; second, 
in case usuriolxs interest has been paid, thc person paying i t  may rccover 
back twice the amount of thc interest 'thus paid from the association 
taking or receiving the same.' While the first class refers to interest 
taken and received, as well as that reserved or charged, the latter part of 
the clause apparently limits the forfeiture to such interest as the evi- 
dence of debt carries with it, or which has been agreed to be paid, in 
contradistinction to interest actually paid, which is covered by the second 
clause of the section"; and in Bank 7). F a t t ,  184 U. S., 151 : "The argu- 
ment that the recovery should have been limited to twice the amount by 
which the usurious intcreit cxceeded the legal rate is predicated on what 
is assumed to be the correct construction of the second sentence of section 
5198 above auoted. The sentence relied on is as follows: 'In case the 
greater rate of interest has been paid, the person by whom i t  has been 
paid, or his legal representatives, may recover back, in an action in the 
nature of an action of debt, twice the amount of the interest thus paid 
from the association taking or receiving the same, provided such action 
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is comrnenced within two years from the time the usurious transaction 
occurred.' I t  is urged that the statute is penal in its character and must 
be strictly construed; therefore the sentence relied upon must be inter- 
preted as relating solely to the usurious portion of the interest paid, and 
not to so much of the rate of interest as was lawful. Although i t  be 
conceded that the statute is penal in character, we do not consider, even 
under the strictest rule of construction, i t  is possible to give to i t  the 
meaning contended for without departing from its unambiguous letter, 
and thereby frustrating its obvious intent. The first sentence of the 
section provides that the 'taking, receiving, reserving, or charging a 
rate of interest grcatrr than is allowed, when knowingly done, shall be 
deemcd a forfeiture of the entire interest which the note, bill, or other 
evidence of dcbt carries with it, or which has been agreed to be paid 
thereon.' This, without the slightcst ambiguity, provides for the 
forfeiture, not of the amount by wkich the usurious has exceeded ( 49 ) 
the lawful rate, but of the entire interest." 

As the renewals, according to these authorities, do not change the 
nature of the transaction, and interest is forfeited when usury is charged, 
the debt became, after that time, simply a loan of money bearing no 
interest (Smith v. B. and 1,. dssn., 119 N .  C., 255). 

Applying these principles to the facts, the credit of $146.75 must be 
allowed to the plaintiff, as it is not denied that the amount was paid to 
the defendant and has been credited on the note, and as the note bears 
no interest by reason of the usury. 

I t  is, therefore, ordered that the judgment of the Superior Court be 
reformed by deducting from the amount recovered $146.75, and as thus 
modified, that i t  be affirmed. 

Let the costs be divided. 
Modificd and affirmed. 

C i t ~ d :  Will iams v. Bank, post, 5 0 ;  Owen,s 11. Wright ,  post, 133; 
Core?/ v. Hooker, 171 N. C., 233, 234. 

B. F. WILLAMS, RECEIVEK, V. FIRST NATIONAL BANK O F  LENOIR. 

(Filed 4 December, 1912.) 
Usury. 

The question in this case of double the amount of interest paid under 
an usurious contract controlled by the decision of Ervin v. Bank, ante, 42. 

APPEAT. by plaintiff from Lyon, J., at Angust Term, 1912, of CALD- 
WELL. 

39 
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The pleadings and facts are in all material respects like those in  
Erv in  v .  Bunk, ante, 42, cxcept in this case the rcferee credited the plain- 
tiff with $170.31, the item in controversy, instead of with double the 
amoullt paid, as he did in  the Z r v i n  cum. His Honor sustained an 
exception to allowing the amount, $170.31, as a credit, and the plaintiff 
excepted and appealed from the judgment rendered. 

W. B, Council1 and Lawrence Wakefield for plaintiff. 
Mark Squires for defendant. 

(50) ALLEN, J. The decision of this appeal is controlled by E r v k  
v. Bank ,  ant., 42, and for the reasons therein stated, i t  is ordered 

that the judgment of the Superior Court be reduced by the sum of 
$170.31. 

Reversed. 

C. T. PEELE v. I. G. POWELL, ADMINISTRATRIX. 

(Filed 14 December, 1912.) 

Evidence-Questions for Jury. 
Upon a rehearing of this case it is held that the rules of law hereto- 

fore laid down are correct; but upon reconsidering the facts, the ma- 
jority of the Court hold the evidence sufficient to be submitted to the 
jury. 

BROWN and ALLEN, JJ., dissenting. 

L. L. S m i t h  for plaintiff. 
Wins ton  & Mattheus  for defendant and administrator d. b. n. and 

defendant. 

CLARK, C. J. This is a petition to rehear. There is no division in 
the Court as to the propositions of law laid down on the former hearing; 
but upon a fuller consideration of the facts, the majority of the Court 
arc now of opinion that there was sufficient evidence to submit the case 
to a jury. 

Petition allowed. 
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N. M. PONDER v. GEORGIANA GREEN. 
(51) 

I (Filed 11 December, 1912.) 

I 1. Bills and Notes-Agreement-No~ation-Deeds and Conveyances-Escrow 
-Continuing Liability. 

The plaintiff and defendant entcred into a contract to support their 
mother in  consideration of her deed to certain timber interests on her 
lands and a conveyance of part of the realty, and the defendant gave 
plaintiff a note for money the latter had advanced in order to enable 
him to meet his obligations thereunder. Thereafter the other children 
and heirs a t  law objected to this arrangement and threatened suit to 
set aside the deed, but, instead, agreed with the plaintiff and defendant 
that  their deed should be set aside, and that each was to repay the 
moneys advanced, in  certain portions. To that end and until each of 
the children should have paid his part, a deed in escrow was delivered 
which created a charge upon the lands held by each for the support of 
the  mother. The plaintiff retained the defendant's note under the 
agreement that a certain one of the children, a married woman, should 
pay thereon the sum she had obligated to pay under the arrangement, 
and demand was made on her and the defendant therefor before the 
institution of this action to recover the amount: Held,  the agreement 
between the children was not a novation of the n6te, and plaintiff was 
entitled to recover thereon, a s  the defendant continued liable, a s  the 
payment to be made by the other child under the agreement was to have 
been accepted as  a credit on the note. 

2. Reference-Exceptions-Appeal and Error-Debtor and Creditor-Agree- 
ments-Rills and Notes-Continued Liability-No~ation-Practice. 

In an action to recover upon a note, the defense was relied upon that  
under a subsequent agreement the plaintiff released the defendant from 
liability thereon by substituting, for a valuable consideration, another 
in  his place. The matter was referred, report made to the court, and 
judgment was erroneously entered against the plaintiff without passing 
upon his exceptions. The cause i s  remanded fcr the exceptions to be 
heard and for the trial court to ascertain whether, by the subsequent 
agreement, upon the facts, the defendant was released from liability on 
his note; and if not, the plaintiff is  entitled to recover the amount found 
due, and costs. 

APPEAL by plaintiff from Justice, J., a t  F e b r u a r y  Term, 1912, of 
RUTHERTORD. , 

This is an action to recover judgment on a note for $426.58, the 
defendant pleading pa tpen t .  

The issues raised by the pleadings were referred, and the report of the 
referee is as follows : 

1. That the defendant, on 1 April, 1910, executed and delivered to the 
plaintiff her promissory note in  the sum of $426, bearing interest from 
date and due and payable nine months after date. 
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(52) 2. That the plaintiff and defendant, on and prior to 1 April, 
1910, were partners, engaged in supporting and caring for their 

mother, Margaret Ponder, their said mother having previously executed 
and delivered to them a deed for a tract of land in Polk County contain- 
ing something over 200 acres, in consideration of her care and support; 
and said note was given in payment of a balance found to be due from 
defendant to plaintiff, expended in  the care and support of their said 
mother. 

3. 1 find that the following payments were made on said note by 
defendant on the following dates, to wit:  $26.58 on 1 April, 1910; $20 
on 10 May, 1910. 

4. I find as a fact that the following named children of Xargaret 
Ponder, brothers and sisters of plaintiff and defendant, to wit, J. T. 
Ponder, 0. W. Ponder, Nrs. Lizzie Miller, upon learning that their said 
mother had executed and delivered said deed to plaintiff and defendant, 
became dissatisfied and threatened to bring suit against plaintiff and 
defendant to have said deed declared void. That the said deed in terms 
gave plaintiff practically all the timber standing and growing on said 
land, in addition to onehalf interest in  the soil, and the plaintiff cut and 
removed or caused to be cut and removed the said timber, the value of 
which I find to be $900. 

5. That some time prior to 26 November, 1910, the plaintiff and 
defendant and their said mother, in order to avoid family discord and 
to avoid possible litigation, entered into the following verbal agreement 
with the said J. T. Ponder, 0. W. Ponder, and Mrs. Lizzie Xiller, to wit: 
That plaintiff and defendant would convey to J. T. Ponder one-sixth of 
said land, to Mrs. Lizzie Miller one-sixth of said land, and to 0. W. 
Ponder two-sixth of said land (he having previously purchased the 
respective interests of his eldest sister therein), the said land to be 
surveyed and the interest of each of the parties to be determined by 
metes and bounds; that the plaintiff, N. M. Ponder, should retain and 
not be accountable for the proceeds of the timber cut and removed by 
him; that the plaintiff would credit said note which 'he held against 
defendant with the sum of $150 upon the said J. T. Ponder, 0. W. 
Ponder, and Mrs. Lizzie Miller paying the balance due thereon, which 

they agreed to do, and which was ascertained to be $230, the said 
(53) J. T.  Ponder and Mrs. Lizzie Miller to pay the sum of $57.50 

each, and the said 0. W. Ponder to pay the sum of $115; and that 
a11 of said children should make and execute a deed of trust upon their 
said land in  favor of their said mother to secure the sum of $150 an- 
nually for her support and maintenance, each share thereof to be charged 
with the sum of $25. 

4 2 
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6. That in  pursuance of said agreement the said parties caused to be 
made a wrvey of the land and the shares of each set apart in metes 
and bounds, and on 26 November, 1910, all of said parties except Mrs. 
Miller mrt on the premises and the plaintiff and defendant executed 
deeds to the other parties for their respective interests, which i t  was 
agreed they should have in said land, and delivered all said deeds except 
the onc in favor of Mrs. Lizzic Miller; that J. T. Ponder paid plaintiff 
the sum of $57.50 and 0. W. Ponder the sum of $115, which plaintiff 
credited upon said note of said date; that plaintiff on said datc placed 
a credit of $150 on said note, in terms as follows, to wit: "November 
26, 1910, by gift on notc, $150," and that all of said parties executed 
and delivered to their said rnotl~er a deed of trust upon said land to 
secure her in her support and niaintenai~ce, as they had agreed to do. 

7. I find as a fact that Mrs. Lizzie Miller is now and on 26 November, 
1910, and prior thereto, was a married woman, resident in the State of 
South Carolina; that the said Jnrs. Miller failed to pay anything on said 
note on 26 November, 1910, and has not yet paid anything on said note 
to the plaintiff or another person for him; that said deed in favor of 
Mrs. Miller has never been delivered, but was placed in the Lands of 
G. W. Waycaster, to be held by him until Mrs. Miller should pay plain- 
tiff the sum of $57.50 on said note; and the plaintiff, prior to the bring- 
ing of this suit, requested and demanded payment thcreof from both 
MJS. Miller and the defendant in this action. 

Conclusions of law: 

1. That on 26 November, 1910, the defendant was indebted to plaintiff 
on the note set out in  the complaint in the sum of $230. 

2. That prior to 26 November, 1910, the plaintiff and defend- ( 54 ) 
ant, upon a sufficicnt consideration, entered into a contract, set 
forth in  paragraph 5 of the findings of facts foregoing, and that all the 
parties to said contract on said day of November, 1910, fully performed 
their respective parts thereof, except Mrs. Lizzie Miller, and said con- 
tract was and is a valid and binding contract as to all of said parties 
except Mrs. Miller, and that she,. being a married woman, was not and 
is not bound thereby. 

3. That  the plaintiff is entitlcd to recover of the defendant the sum 
of $57.50, with interest from 26 November, 1910. 

The defendant filed the following exceptions: 
1. Tbc referee erred in  failing to find as a fact from the evidence that 

Mrs. Greer?. the defendant, was to be absolutely discharged of all liability 
by reason of the said note given to plaintiff-that is, in  the settlement 
made by the family, as shown by the evidence. This note mas to be 
discharged by the parties, and she was to be relieved from any payments 
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thereof, and thereby relinquish her one-half interest in the lands set out 
in the complaint. 

2. The referee erred in  that he failed to find as a fact, from the 
evidence, that Mrs. Miller had agreed with the plaintiff, after the agree- 
ment of the family, to pay the amount due ($57.50), and that she had 
been ready, able, and willing to pay the said $57.50 and take deed 
according to the original family settlement. 

3. That the referee erred in finding as a conclusion of law that 
Mrs. Miller, being a married woman, was not bound by the contract of 
ssttlement made between the several children to avoid litigation. 

4. That the agreement between the parties would have empowered 
plaintiff to proceed against the land, and the deed in  escrow held by 
Waycaster was a mortgage to the plaintiff for such amount as was 
due him. 

5. That the referee erred in not finding that there was a novation, 
and that the defendant, Georgiana Green, by the said novation, was to 
be discharged of .all liability, and that the other heirs at  law were to be 
responsible to the plaintiff, and that he accepted the responsibility in 

the family agreement aforesaid. 
(55) His  Honor did not pass on the exceptions to the report, but 

permitted Mrs. Miller to be made a party, and upon the payment 
by her of $57.50 into the clerk's office to the use of the plaintiff, entered 
judgment against the plaintiff for the costs of the action, and he excepted 
and appealed. 

R. S. Eaves and 8. Gallert for plaintifjc. 
D. F.  Morrow and McBrayer & McBrayer for  defendant. 

ALLEN, J. The exceptions to the report of the referee have not been 
passed on or considered, and the report has not been disturbed. 

The referee finds that the plaintiff agreed to credit the note "which 
he held against defendant with the sum of $150, upon the said J. T. 
Ponder, 0. W. Ponder, and Mrs. Lizzie Xiller paying the balance due 
thereon, which they agreed to do, and which was ascertained to be $230, 
the said J. T.  Ponder and Mrs. Lizzie Miller to pay the sum of $57.50 
each, and the said 0 .  W. Ponder to pay the sum of $115; and that all 
of said children should make and execute a deed of trust upon their said 
land in  favor of their said mother to secure the sum of $150 annually for 
her support and maintenance, each share thereof to be charged with the 
sum of $25"; and further, that "Mrs. Miller failed to pay anything on 
said note on said 26 November, 1910, and has not yet paid anything on 
said not? to the plaintiff or another person for him; that said deed in 
favor of said Mrs. Miller has never been delivered, but was placed in 
the hands of Cx. W. Waycaster, to be held by him until Mrs. Miller yhould 
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p a y  plaintiff the  s u m  of $57.50 on said note;  a n d  the  plaintiff, p r io r  t o  
t h e  bringing of th i s  suit, requested a n d  demanded payment  thereof f r o m  
both Mrs. Mil ler  a n d  the  defendant i n  this  action." 

According to these findings, the  plaintiff retained his  note against  t h e  
defendant, and  d id  not  agree to  accept t h e  promises of X r s .  Mil ler  a n d  
o t h m  i n  settlement of it ,  b u t  to  enter t h e  credits when t h e  money was  
paid. 

I f  so, the  liability of the  defendant continued, a n d  upon  t h e  report  
t h e  plaintiff i s  entitled to  judgment against h e r  f o r  the  amount  found  
due, and  costs. 

I f ,  upon  hear ing  t h e  exceptions, the  finding by the  referee shall ( 56 ) 
be reversed, and  i t  shall be found  t h a t  a settlement was  made  by  
t h e  terms of which t h e  defendants was discharged f r o m  l iabi l i ty  on t h e  
note, i t  would be proper  to  enter  judgment against the plaintiff f o r  costs. 

W e  conclude, therefore, t h a t  there is  error, a n d  the  cause is remanded 
to the  end t h a t  the  exceptions m a y  be heard  a n d  passed upon. 

Reversed. 

0. D. DAVIS ET AL., TRUSTEES, v. CITY O F  SALISBURY. 

(Filed 4 December, 1912.) 

1. Taxation-Constitutional Law-Exemptions - Religious Purposes - Rents 
and Profits-Interpretation of Statutes. 

Our Legislature, in accordance with the authority conferred by sec- 
tion 5, Article V of the Constitution, in exempting property held for 
charitable and religious purposes, have not extended the exemption so as  
to apply to property held by trustees charged with paying over to insti- 
tutions of that character the rents and profits of real estate held by them 
for that purpose, though the "entire rents are faithfully used and applied 
exclusively" thereto. 

2. Same-Words and Phrases. 
Apart from the view that the Revenue Act of 1911, ch. 46, professes 

to deal with corporations which have been favored with exemptions, 
and giving the statute a more general application, the exemption speci- 
fied as  to rents applies only to those "used exclusively for charitable or 
benevolent purposes," and a devise of lands to trustees directing that  
the rents be applied to "charitable, benevolent, and religious purposes" 
does not come within the statutory exemption. 

S. Same-Benevolent Societies. 
Construing together the various sections of chapter 46, Laws 1911, 

upon the subject of the exercise by the Legislature of the authority to 
exempt certain property held for religious, educational, and other pur- 
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poses, it is Held that neither the property of churches and other re- 
ligious bodies held for rent nor the rent from such property is exempt 
from taxation; whereas, in the case of benevolent and charitable socie- 
ties, both the building used for lodge and meeting purposes and the "pro- 
ceeds and profits arising from rents, leases, etc., of rooms in such build- 
ings are exempt" when such rents are used for charitable and benevo- 
lent purposes. 

4. Taxation-Constitutional Law-Exemptions-Rerenue and Xachinery Acts 
-Interpretation of Statutes. 

The Revenue and Machinery Acts of the Legislature should be con- 
strued together, and the Revenue Act of 1911, sec. 5, was not designed 
or intended to establish or provide for any specific exemption, but with 
a view of repealing former exemptions and as a general declaration of 
the policy of the Legislature in carrying out the permissive features 
of our Constitution, Art. V, see. 5, whereas section 7 of the Machinery 
Act of that year expresses the particular intent of the LegisIature as to 
the exemptions to be allowed, and should there be a conflict between 
the two acts, the latter will prevail. 

(57) APPEAL by plaintiff from Cooke, J., at August Term, 1912, of 
ROWAN. 

Civil action heard on case agreed. The action was to determine the 
validity of a tax assessed by defendant against certain property held by 
plaintiffs as trustees of the First  Presbyterian Church of Salisbury, 
N. C. On the hearing, i t  was properly made to appear that plaintiffs, 
as trustees of First Presbyterian Church of Salisbury, held certain real 
estate in the city of Salisbury, under the will of Maxwell Chambers, 
deceased; said will devising for the use and benefit of the church "all 
those lots or parcels of ground I own adjoining the First Presbyterian 
Church, to be an appendage of said church," etc., ('and so improved 
with buildings as will by their rent provide revenue for the church," eto. 
The facts concerning the property more directly relevant to the inquiry 
are stated in the case agreed, as follows: 

6. That said real estate is held by plaintiffs as elders and trustees, 
as aforesaid, for the use and benefit of said First Presbyterian Church 
of Salisbury, N. C., and that the same is rented out and the entire rents 
faithfully used and applied exclusively for charitable, religions, and 
benevolent purposes. 

7. That the church building and the lot on which it stands, as well 
as the parsonaqe, with gardan and barn or pasture lots, are not included 
in the above describfd lands. nor in said levy of taxes, and are exempt 

from taxation. 
( 5 8 )  The municipal government, under the powers of the charter, 

having assessed the propepty other than that described in section 
7, the tax amounting to $166.75, the plaintiffs paid the same under 
protest and brought present suit to recover the payment, having otherwise 
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complied with requirements of llevisal, sec. 2855. The case agreed 
tersely states the question presented as follows : "The question submitted 
is, whether said real estate, so held in trust by plaintiffs, is subject to 
taxation by defendant and liable to the levy." The court, being of 
opinion that the property was subject to taxation, entered judgment that 
defendant go without day, and plaintiffs excepted and appealed. 

X l u t t z  & X l u t t x  for plaintif l .  
W a l t e r  H. W o o d s o n  for defendant .  

ROKE, J. I n  thc well-considered case of Uni ted  Bre thren  v. Commis-  
sioners, 115 N. C., 489, i t  was held: 

"Under section 5 of Article V of the Constitution, the Legislature may 
exercise to the full extent, or in part, the power to exempt from taxation 
property held for educational, scientific, literary, charitable, or religious 
purposes, or may decline to exempt at  all. The constitutional provision 
being in  the disjunctive, the Legislature can exempt the property up to 
a certain value, and tax all above it, and may also tax property held 
for one of the purposes named, and exempt that held for others. 

"2. Under chapter 137, Acts of 1887; chapter 218, Acts of 1889, and 
chapter 326, Acts of 1891, exempting from taxation property set apart 
and exclusively uscd for religious, charitable, or educational purposes, 
only such property was meant as was used directly, immediately, and 
solely for the purposes named, and hence property rented out was not 
exempt, though the rents so applied were.'' 

Thcse principles are in accord with well-considered cases in other 
jurisdictions, construing statutcs of similar import, and, applied to the 
facts presented, here, are in full support of his IIonor's ruling, this 
being property devised to "produce revenue for the church" and which is 
held for rent by the church authorities under the terms of the will, and 
this, though thc "entire rents are faithfully used and applied 
exclusively to charitable, religious, and benevolent purposes." ( 59 ) 

Exemption is claimed in this instance by reason of section 5 
of the General Revenue Act of 1911, ch. 46, Laws 1911, in terms as 
follows: "Whencvcr in any law or act of incorporation, granted either 
under the general law or by special act, there is any limitation or 
exemption of taxation, the same is hereby repealed, and all the property 
and effects of all such corpo~ations shall be liable to taxation, except 
property belonging to the United States and to municipal corporations 
and property held for the benefit of churches, religious societies, charita- 
ble, educational, literary, or benevolent institutions or ordcrs, and also 
cemeteries: P r o ~ ~ i d e d ,  that no property whatever held or used for invest- 
ment, speculation, or rcnt shall be cxempt, unless said rent shall be used 
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exclusively for charitable or benevolent purposes or to pay the interest 
upon the bonded indebtedness of said religious, charitable, or benevolent 
institutions" ; the pcsition being- 

1. That on the facts stated, this section exempts the rented property 
from taxation, "the entire rents being faithfully and exclusively applied 
to charitabIe, religious, and benevoIent purposes." 

2. The Revenue Act, being the statute imposing the taxes, is superior 
to the Machinery Act of 1911, ch. 50, KC. 71, which is more 
restricted and excludes the property from the benefits of the exemption; 

- but. in our opinion, neither the fact embodied in the first position nor the 
deduction from it in the second can be successfully maintained. Pre- 
termitting the view that the revenue act in question professes to deal with 
corporations which have been favored with exemptions, and giving the 
statute a more general application, the section quoted, after exempting 
property held for churches, religious, charitable, and benevolent societies, 
etc., contains the proviso that "no property held for investment, specula- 
tion, or rent shall be exempt unless the rent shall be used exclusively for 
charitable or benevolent purposes." 

The property in  question here was devised to be rented for church 
revenue and the rents no doubt chiefly devoted to such purpose. The case 

agreed expressly states that the rents have been applied faithfully 
(60) to charitable and benevolent and to religious purposes. Even 

if the revenue act could be properly construed as establishing an 
exemption from taxation, the plaintiff's property does not come within 
its terms. The rents are not exclusively u s ~ d  for charitable and benevo- 
lent purposes. To show that this position is of the substance, the 
Machinery Act of 1911, ch. 50, see. 71, continues the distinction between 
these subjects and makes separate provision for each. Thus in stction 
71, subsec. 3, the exemption of real property held by churches and re- 
ligious bodies is exempt, as follows: "Buildings, with the land they 
actually occupy, lawfully owncd and held by churches or religious bodies 
and wholly and exclusively used for religious worship or for the residence 
of the minister of any such church or religious body, together with the 
additional adjacent land reasonably necessary for the convenient uso of 
any such building. The occasional leasing such buildings for schools, 
public lectures or concerts, or the leasing of such parsonages shall not 
render them liable to taxation." Section 5 provides for the exemptions 
in favor of Young Men's Christian Associations and other religious 
societies. Section 6 establishes the exemptions i n  case of benevolent 
and charitable associations, as follows: "Buildings, with the land they 
actually occupy, belonging to any benevolent or charitable association 
and used exclusioelv for lodge purposes or meeting rooms by such asso- 
ciations, together with such additional adjacent land as may be necessary 
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for the convenient use of the building for such purposes; and also the 
proceeds and profits arising from rents, leases, etc., of rooms in said 
building, whether occupied for lodge and meeting purposes or not, when 
such rents, proceeds, and profits are used for charitable and benevolent 
purposes.'' 

From a perusal of these different sections, i t  appears that neither the 
property of churches and other religious bodies held for rent nor the 
rents from such property are exempt from taxation, whereas in the case 
of benevolent and religious societies, both the building use for lodge and 
meeting purposes and the "proceeds ana profits arising from rents, 
leases, etc., of rooms in such buildings are exempt," when such rents, etc., 
are used for charitable and benevolent purposes. Again, while the 
Revenue Act, if i t  established an exemption in positive terms, might, in 
case of conflict, be considered as controlling, the Revenue and 
Machinery Acts are to be construed as a whole and made to har- ( 6 1  ) 
moniee, if this can be done by fair and reasonable interpretation. 

I n  the present case this section 5 of the Revenue Act, relied upon by 
plaintiffs, is not, in  our opinion, designed or intended to establish or 
provide for any specific exemption. I t  was drawn more especially with 
the view of repealing former exemptions and as a genera1 declaration of 
the policy of the Legislature in carrying out the permissive features of 
our Constitution, Art. V, sec. 5, in which the General Assembly is 
allowed, if i t  see proper, to exempt this kind of property frcpn taxation, 
and, in our view, i t  does not establish any exemption; whereas the 
Machinery Act, see. 7, is clearly drawn for the express purpose of 
establishing and defining the exemptions which shall be allowed, making 
minute regulations as to the different subjects and specific kinds of 
propertp which shall be exempt, and if there were conflict in these two 
statutes, as plaintiff contends, the latter, expressing the particular intent 
of the Legislature, should prevail. School Commissioners v. Board of 
Aldermen, 158 N.  C., pp. 191-198, citing 1 Lewis Southerland (2 Ed.), 
see. 268; Rodgers v. U. S., 185 U. S., p. 83, and other authorities. I n  
Rodgcrs' case, Associate Justice Brewer quotes with approval from 22 
Mich., 322, as follo~vs: "When there are two acts or provisions, one of 
which is special and particular and certainly includes the matter in 
question, and the other general, which, if standing alone, would include 
the same matter and thus conflict with the special act or provision, the 
special must be taken as intended to constitute an exception to the general 
act 01, provision,'especially when such general and special acts or pro- 
visions ase contemporaneous, as the Legislature is not to be presumed to 
have intended a conflict." On careful consideration of the question 
presented, we are of opinion that the plaintiff's. property referred to in 
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t h e  case agreed i s  not  exempt f r o m  taxat ion a n d  t h a t  t h e  judgment of 
t h e  court  below, based upon  t h a t  proposition, must  be 

Affirmed. 

Cited: Sotithsrn Assembly v. Palmer, 166 N. C., 80. 

W. T. JUSTICE ET AL. v. CITY O F  ASHEVILLE. 

(Filed 4 December, 1912.) 

1. Cities and Towns-Sewerage-Special Benefits-Assessments-Pleadings. 
When the charter of a city expressly provide; that only such property 

as  is specially benefited by the construction of sewers shall be liable to 
assessments, and the owner of property who had been assessed for the 
purposes of laying the sewer does not allege, i n  his action to avoid pay- 
ment, that  the assessment laid against his property exceeds the benefits 
thereby derived by him, the corporate action of the city, being within 

. the legislative powers conferred, is  valid. 

2. Cities and Towns-Sewerage-Special Benefits - Assessments - Notice - 
Appeal-Taxation-General Fund. 

When the Legislature has conferred upon a city the power to assess 
within a prescribed district the property of adjoining owners in  accord- 
ance with the direct benefits received by them from the laying of the 
city's sewers in  the streets, and gives them opportunity to challenge 
and review the assessments thus made, i t  is not necessary for the act 
to provide that, in  making these assessments, i t  should be considered 
that  the owners of the land were taxed for the purpose of sewerage i n  
other parts of the town, the cost thereof being paid from the general 
fund of the city. Asheville v. Trust Co., 143 N. C., 366, cited and applied. 

3. Cities and Towns-Sewerage-Assessments-Districts-Legislative Pow- 
ers-Presumptions-Appeal and Error. 

A city must have laid off special districts wherein its citizens are lia- 
ble to be assessed in accordance with the direct benefits received by 
them in constructing its sewerage system; but this may be done by the 
Legislature in the act authorizing it, or by the city under the power ~ 

to make such improvements, and the proper exercise of such authority 
and the regularity of the proceedings i s  presumed on appeal, when the 
record is  silent. 

APPEAL by  plaintiffs f r o m  Long, J., a t  April Term,  1912, of BUN- 
COMBE. 

T h i s  action was  brought b y  thc  plaintiffs, as  citizens, taxpayers, a n d  
property-owners of t h e  ci ty  of Asheville, t o  restrain t h e  collection of 
cer tain a~sessments  charged against  the i r  property f o r  t h e  construction 
of sewers, a n d  was heard  on complaint a n d  answer. 

LO 
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The motion for a restraining order was denied, and the plain- 
tiffs excepted and appealed. The complaint is as follows: ( 63 

1. That the plaintiffs are citizens and residents and the owners 
of real and personal property situated in the city of Asheville, North 
Carolina, and that the defendant, the City of Asheville, is a municipal 
corporation, organized under the laws of Korth Carolina. 

2. That prior to the year 1901, the said city of Asheville, in  order to 
enable it to construct in said city a system of sewerage, under and by 
virtue of the authority of the General Assembly of North Carolina, 
issued and sold its coupon bonds amounting to the sum of about $300,000, 
and with the funds thus raised laid in the city of Asheville a system of 
sewers, as hereinafter alleged. That said coupon bonds of the city of 
Asheville, or renewals thereof, are still outstanding and unpaid and 
bearing interest payable semiannually, and the property in the city of 
Asheville is annually taxed to pay the interest on said bonds and is liable 
to be taxed for the purpose of raising funds to pay the principal of said 
bonds as they mature. 

3. That under and by virtue of the charter of the city of Asheville 
as i t  existed prior to the year 1901, and by means of the funds and 
money raised by the sale of said coupon bonds, as hereinbefore mentioned, - 
the city of Asheville laid on all of the principal streets in  said city 
and in  front of all of the most valuable property in said city, including 
the entire business section of said city and all of the best and most 
valuable residence portions of said city, a system of sewers, all of which 
were laid at  the public expense and out of the funds derived from the 
sale of said bonds as aforesaid. That from said bonds, as the plaintiffs 
are advised and belieue, sewers were laid in the city of Asheville on 
Pack Square, North Main and South Main streets, College Street, 
Woodfin Street, Spruce Street, Vance Street, Oak Street, Merrimon 
Avenue, Orange Street, Central Avenue, Cla,yton Street, Charlotte Street, 
Pine Street, Chestnut Street, East Street, Center Street, Hillside Street, 
Liberty Street, Border Street, Water Street, Penland Street, Hiawassee 
Street, Haywood Street, Flint Street, Cherry Street, Starnes Avenue, 
Cumberland Avenue, Bearden Avenue, West Chestnut Street, Cul- 
lowhee Street, Eoco Street, Monford Avenue, Watauga Strest, ( 64 ) 
West Raywood Street, Depot Street, Ann Street, French Broad 
Avenue, Philip Street, Grove Street, Ashland Avenue, Church Street, 
Lexington Avenue, Southside Avenue, Market Street, Davidson Street, 
Valley Street, Bartlett Street, and various other streets in said city. 
That the above mentioned streets and the sewers laid thereon are the 
~ t ree t s  and sewers in front of most of the roperty in the city of Ashe- 
ville, and especially. in front of that property which is more valuable in 
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proportion to the size of lots and more valuable in the improvements on 
it than any other portion in the city of Asheville. 

4. That pretending to act under and by virtue of chapter 100 of the 
Private Laws of 1901, section 71, and the Laws of North Carolina 
amendatory thereof, since the year 1901, the said city of Asheville, 
through its mayor and board of aldermen, proceeded to lay sewers on 
certain of the streets in the city of Asheville and partially on those 
streets on which the property of the plaintiffs above mentioned abuts, 
and have, by virtue of said statute and of the proceedings conducted 
under the same, attempted to levy assessments upon the property of 
these plaintiffs for the cost and expense of laying said sewers on said 
streets, and now claims a lien on the property of the said plaintiffs and 
each of them, and is threatening and endeavoring to enforce the same 
by virtue of said alleged claim of lien, and are threatening to advertise 
the same for sale by virtue of said lien and have thus encumbered and 
cast a cloud upon the title of the plaintiffs to their said property, and 
have injured and damaged the plaintiffs irreparably. That the said 
city of A~heville claims assessments against the property of the plaintiffs 
above mentioned, for laying sewers on streets in said city and in front 
of their property, as follows : 

. . . . . . . . . . . . . . . . .  W. T. Justice, NcDowell Street.. .$ 96.28 
. . . . . . . . . . . . . . . . . . . . . . . .  F. P. Ingle, Black Street.. 56.06 

. . . . . . . . . . . . .  Mrs. Z. W. Israel. 103 Blanton Street.. 30.67 
. . . . . . . . . . . . . . . . . .  R. T. Schank, McDowell Street.. 68.40 
. . . . . . . . . . . . . . . . . .  R. T. Schank, Choctaw Avenue.. 176.00 

. . . . . . .  L. 1,. Brookshire, Black and Brookshire streets. 102.96 
. . . . . . . . . . . . . . . . . . . . . .  H. M. Sprose, Black Street.. 18.00 
. . . . . . . . . . . . . . . . . . . . .  (65)H. 11. Sprose, Ralph Street. .  27.30 
. . . . . . . . . . . . . . . . . . . . .  I<. -W. Sprose, Ashland AT-enue 62.17 

. . . . . . . . . . . . . . . . . . . . . .  J. 0. Whitted, Black Street. .  1Ob.00 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  James Stanback 43.59 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  John Lochran 45.29 
. . . . . . . . . . . . . . . . .  J. If .  Spnrlin, Blanton and Phifer . .  99.55 

. . . . . . . . . . . . . . . . . . . . . . . . .  C, M. Williams, Blanton.. 66.12 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  C. P. Miller, Blanton. 53.50 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  C. R. Perry, Ph i fe r . .  21.00 

. . . . . . . . . . . . . . . . . . . . . .  P. H. Thrash, Blanton Street. 131.50 
. . . . . . . . . . . . . . . . . . . .  W. C. Bryson, Blanton Street.. 34.00 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  J. S. Foster, Phifer 26.00 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  A. J. Gilliam.. 32.32 

. . . . . . . . . . . . . .  R. K. Brookshire, Brookshire Street.. 52.00 
..................... H. H. Justice, I-Iillside Street. 19.34 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  W. W. Goldsmith.. 
5 2 
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5. That under and by virtue of the charter of the city of Asheville 
all persons owning real estate in said city are required, at  the discretion, 
of the mayor and board of aldermen of said city, and at  their own ex- 
pense, to connect their said property, whether improved or unimproved, 
with the sewers of said city, and by virtue of said authority the said city 
of Asheville has compelled the plaintiffs above named to connect their 
said property with said sewers. 

6.  That the property of the plaintiffs above mentioned, and all other 
property of the plaintiffs situate in the city of Asheville, is annually 
taxed to pay the interest of said bonds which were issued to raise money 
to lay the sewers hereinbefore referred to and mentioned in paragraph 3 
of this complaint; and in addition to that, the property of the plaintiffs 
has been subjected to a claim of lien in favor of said city on account of 
the sewers laid in  the streets on which the plaintiffs' said properties abut, 
but that none of the property situated on the streets mentioned in  para- 
graph 3 of this complaint has been assessed for sewers laid on said 
streets, but the sewers laid in front of said property and used by said 
property were paid out of the general funds of said city and by taxation 
dn the property of these plaintiffs, as well as on the property of 
all other persons in  the city of Asheville. That the plaintiffs ( 66 ) 
are  advised and believe that said alleged claim of liens for sew- 
erage assessments on their property and on all other property situated 
in  the city of Asheville on which a lien is claimed for sewerage under 
the same conditions are absolutely null and void, contrary to the Con- 
stitution of the State of North Carolina, and contrary to the Constitu- 
tion of the United States, contrary to common reason and common jus- 
tice, unequal in the burdens which i t  authorizes the mayor and the board 
of aldermen to impose upon property in said city, unreasonable, unjust, 
and oppressive. That the plaintiffs hereto are in  most instances humble 
people, and their property is of very little value as compared with the 
most valuable property in said city; and when considered per front 
foot on an average would not be worth one-tenth the amount of the 
average value per front foot of the property mentioned in paragraph 3 
of this complaint, as these plaintiffs verily believe. And the plaintiffs 
further allege that said assessments for sewers in front of their said 
property are for amounts mnch larger than any actual b e n d t  conferred 
upon the property by the construction of such sewers, and that said 
assessments mere irregularly and unlawfully made and levied, and are, 
therefore, null and void. 

7. And the plaintiffs further allege that, as they are advised and 
believe, the said assessments and the statute under which they are levied 
are illegal, unconstitutional, and void; that the said statute is discrim- 
inatory and if enforced against these plaintiffs would deprive them of 
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all their property without due process of law and deprive them of 
the equal protection of the laws; that said statute, as they are advised - 
and believe, is contrary to the Constitution of the State of North Caro- 
lina, and is therefore void; that said alleged statutes constituting a part 
of the charter of the city of Asheville. which are attempted to be enforced 
in this cause, and the assessments levied thereunder, are contrary to 
the Constitution of the United States, and especially the fourteenth 
amendment of said Constitution, and if enforced would deprive these 
plaintiffs of their property without due process of law and deprive them 
of the equal protection of the law, and the plaintiffs hereby especially 

plead the said Constitution of the United States and the amend- 
(67) ments thereto and rely upon the same for protection in this cause. 

Wherefore, the plaintiffs pray: 
1. That an injunction be issued enjoining and restraining the city of 

Asheville from enforcing said assessments or collecting the money 
claimed by i t  on account thereof. 

2. That said assessments be set aside and declared null and void. 
3. That the plaintiffs have all such other and further relief as they 

may be entitled to and to the court may seem meet. 
The defendant denies that i t  has exceeded its powers, and alleges, in 

its answer, that said assessments were regularly and legally made under 
the provisions of its charter. 

A map of the sewerage system in Asheville is made a part of the record, 
which shows that the main sewer lines, into which other sewers empty, 
were constructed with the money derived from the bond issue referred to 
in the complaint. 

The provisions of the charter of the defendant, material to this in- 
quiry, are:  

"SEC. 179. Said board of aldermen shall, from time to time, lay, 
build, and construct in said city such system of waterworks, water pipes, 
sewerage and sewer pipes and extension of the same as to i t  may seem 
advisa.ble, or cause the same to be so laid, built, and constructed, and 
shall keep the same in proper condition and repair, with proper connec- 
tions, and make all necessary provisions'for so doing, and shall control 
and regulate such system and every part thereof, and may require the 
owner or owners of any improved lots in said city on any public street 
or alley where such water and sewer pipes have been laid, or are con- 
veniently accessible, or on any line of pipes, to connect such lot with 
such sewer and water pipes in the manner and at the places designated 
by said board of aldermen, upon like notice, terms and conditions as aie 
hereinbefore provided for paving, sidewalks ; and upon failure of the 
owner or owners to so connect the same within the time in such notice 
required, said board of aldermen may enter upon such lot and make such 
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connections and charge the costs thereof against said lot in  the 
same manner as hereinbefore provided in  the case of sidewalks, ( 68 ) 
and such costs so charged shall be collected and shall constitute 
a lien upon such lot in the same manner and to be enforced in the same 
manner and with like powers and privileges as is hereinbefore provided 
in regard to sidewalks. And in  all cases where a sewer shall be laid by 
or under the authority of said board of aldermen in  any street in said 
city, the costs and expense of laying and constructing same shall be 
assessed against the property abutting on each side of said streets, as 
well as against all property within the radius of benefit arising from 
such improvements, though not actually abutting thereon; the property 
liable to assessment hereunder and the apportionment of the costs and 
expense of said improvement against the same in case of disagreements 
between the owner or owners thereof and said board of aldermen as to 
the pro rata part of said costs and expenses which should be assessed 
against any piece or parcel of property benefited as aforesaid, to be 
determined by a jury of seven freeholders of said city unconnected by 
consanguinity or affinity with any of the persons supposed to be affected 
by said improvements, and summoned to pass upon said questions above 
mentioned, by any policeman of said city upon writ to him directed by 
the mayor under the seal of said city, commanding that such be done, 
and succinctly describing the duties to be performed by such jury. Each 
juror shall be sworn by the mayor or any other person competent to 
administer oaths in this State, to faithfully and impartially execute the 
duties of his office before entering upon the performance thereof. Each 
member of said jury summoned as aforesaid shall repair to the mayor's 
office a t  a date and hour to be named in  the mayor's said writ, not more 
than five days after the date of the same, for the purpose of being sworn 
as hereinbefore required. Upon the assembling of said jury at  the 
mayor's office, any person summoned as aforesaid, upon excuse offered 
satisfactory to said mayor, may by him be excused from further service; 
and it shall be the duty of the mayor to require any policeman of the 
city to forthwith summon another person having the qualifications here- 
inbefore described to serve upon said jury in  the place and stead of the 
juror so excused by the mayor. Immediately after being sworn 
as aforesaid, said jury as finally constituted shall proceed without ( 69 ) 
unnecessary delay to view the street and section in which said 
improvement has been or is proposed to be made, and all the property 
deemed by them to be beneficially affected thereby as hereinbefore de- 
scribed, and shall within a reasonable time thereafter, not exceeding five 
days, and after due consideration thereof, make up their report, a 
majority concurring therein, in which shall be generally described each 
piece of property deemed by them to be beneficially affected by said 
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improvement, together with the amount of the special benefit thereto 
arising from such improvement, and giving also the name or names of 
the supposed owner or owners thereof. I n  case of inability of said jury, 
with a majority concurring, to agree upon the special benefit to any 
piece or parcel of land as aforesaid arising from such improvements, 
after being together and considering same for twenty-four hours, they 
may be excused from further consideration thereof by said mayor, and 
shall file their report as hereinafter required concerning the pieces or 
parcels of land upon which they shall have been able to agree; and the 
mayor may, by writ, as hereinbefore described, immediately require 
another jury of seven persons, possessing the same qualifications as said 
first mentioned jury, to be summoned and qualified as aforesaid, who 
shall forthwith ~roceed. in  the manner and within the time hereinbefore 
mentioned, to pass upon and determine the questions left undetermined 
by said first mentioned jury, and to file their report in  the manner and 
within the time herein required in cases where there is no disagreement 
upon the part of the jury. After making up their report as herein re- 
quired, said jury shall forthwith file the same with the city clerk of 
Bsheville. who shall submit i t  to the board of aldermen at their next 
regular meeting after the day on which the same is filed as aforesaid, for 
their action. Said board of aldermen shall, at said meeting or at any 
regular meeting thereafter, not exceeding twenty days from the date of 
the submission of the same, require the city clerk to publish a notice of 
not less than twenty days in some newspaper published in said city and 

of general circulation therein, to the effect that said jury has made 
(70) its report and prorated and assessed the costs and expense of said 

improvement (which shall be described generally) against the 
property specially benefited thereby, naming, where possible, the owners 
thereof, or the party in whose name said property may be listed for 
taxation. or in  case the name of the owner cannot be ascertained, and 
said property is not listed for taxation, then the name of the party occu- 
pying the same, if any, and admonishing all persons interested therein, 
particularly those named in said notice, that said report has been filed 
with the city clerk, and 'they and each of them are required to be and 
appear at  a regular meeting of said board of aldermen, to be specified 
i n  said notice, and to be held not less than ten days after the date of the 
expiration of said notice, and show cause, if any should exist, why said 
report should not be approved and confirmed by said board of aldermen, 
and at  such meeting said board of aldermen bhall take up and consider 
the report of said jury, and hear any competent evidence from any 
person interested in the property affected thereby touching any matters 
covered by said report, and to that end said board of aldermen are hereby 
constituted a court with power to send for persons and papers, to provide 
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for the examination of witnesses, and to punish witnesses or others, in 
proper'cases, for contempt of court. After hearing evidence as afore- 
said, and duly considering said report, or, in case no objection is made, 
after duly considering said report, said board of aldermen may approve, 
correct, amend, modify, or reject the same, or any item therein, as to 
them may seem just and proper, and said report or said corrected, 
amended, or modified report, as the case may be, shall then be entered 
in  full in  a book to be provided for that purpose by the board of alder- 
men, and to be entitled 'Record of Sewer Liens,' which book shall be 
properly and accurately indexed, as near as may be, in  the name of the 
omrFer of the property affected by said improvement, so as to enable 
the public, to whom said book, with its index, shall always be open and 
accessible during business hours, to readily ascertain what property may 
be affected by said assessment and the amount of said assessment against 
each piece or parcel of property. Any aggrieved party may ap- 
peal from the final determination of said board of aldermen with ( 71 ) 
respect to said report, or any item therein, as aforesaid, within ten 
days after the date of the registration thereof, as above provided, to the 
next term of the Superior Court of Buncombe County, beginning more 
than ten days after the date of such appeal, by serving notice of appeal 
upon the mayor of said city, and specifying therein the particulars in 
which he considers himself aggrieved by such determination of such 
board of aldermen. On any such appeal the appellate court shall have 
power to increase, affirm, or diminish the amount of the item appealed 
from, but not to adjudicate the necessity of the improvement, and such 
appeal shall in  no wise hinder, obstruct, or delay said improvement. 
The amount, of any special benefit or enhanced value so assessed against 
any premises by the board of aldermen of said city, or an appeal ad- 
judged against the same, shall upon such final determination of said 
board of aldermen, with respect thereto, in case no appeal is taken there- 
from, or upon final judgment of the court in case of any such appeal, be 
and become a lien in  favor of said city, on said property on which it has 
been so ~ssessed or adjudged, as of the time of such final determination 
on the part of the board of aldermen, and shall be paid to the city in 
three equal annual installments, one, two, and three years respectively, 
together with interest on each installment at the rate of 6 per cent per 
annum from said date. I f  any installment shall remain unpaid for thirty 
days after its maturity, all installments then unpaid shall become due, 
and the property and premises so assessed or charged shall be sold for the 
payment of the same, and of the expenses of such sale and costs, by the 
tax collector of said city, under the same rules, regulations, restrictions, 
rights of redemption and other provisions as are  res scribed in  this charter 
for the sale of real estate for unpaid taxes. The installments of the 
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assessments herein mentioned, or any part of same, may be assigned and 
transferred by said city either absolutely or conditionally, as to the board 
of aldermen may seem best." 

The plaintiffs resist the collection of the assessments because: 
(72) "1. I t  (the charter) requires all of the cost and expense of the 

sewers to be assessed against private property. 
"2. Because, in considering the benefits to be derived by the property 

adjacent to the sewers, the statute does not provide that the jury shall 
take into consideration the fact that the sewers in all other parts of the 
city were laid out of the general funds, and that the particular property 
in  question is subject to taxation to pay for said sewers laid out of the 
general funds. 

"3. This statute is subject to the same objection and to the same de- 
fects which this Court found to exist in section 65, chapter 100, Private 
Laws 1909, as pointed out in the case of Asheville v .  Trus t  Co., 143 
N. C.,'360, which are that no taxing district is established within which 
the improvement is to be made and special benefits assessed." 

Martin, Rollins d? Wright  for plaintiffs. 
J .  Frazier Glenn for defendant. 

ALLEN, J. The charter of the defendant expressly provides that only 
such property as is specially benefited by the construction of sewers shall 
be liable to assessment, and it is not alleged in  the complaint that the 
assessments against the property of the plaintiffs exceed the benefits. 

This being true, the first objection of the $aintiffs to the corporate 
action of t h ~  defendant is fully met by the cases of Spencer v. Merchant, 
125 U. S., 345; R. R. v .  Docatur, 147 U. S., 190; Paulsen v .  Portland, 
149 U. S., 30; Baurnartn 11. Ross, 167 U. S., 589; Asheville v. Trus t  CO., 
143 N.  C., 366. 

I n  the Spencer case the Court says: "The Legislature, in the exercise 
of its power of taxation, has the right to direct the whole or a part of t l e  
expense of a public improvement, such as the laying out, grading, or 
repairing of a street, to be assessed upon the owners of lands benefited 
thereby; and the determination of the territorial district which should 
be taxed for a local improvement is within the province of the legislative 
discretion"; and this is approved in the other cases cited. 

The second objection of the plaintiffs is not that the jury did not 
consider the fact that the property of the plaintiffs was subject to taxa- 

tion to pay interest on bonds issued to construct sewers in other 
( 73 ) parts of the city of Asheville in estimating benefits, but that the 

statute did not require this to be done. A section of the same 
charter, relating to paving, with similar provisions as to assessments, was 
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sustained in Schank v. Ashevill,~, 154 N. C., 40, and in  none of the 
statutes we have examined, and which have been approved, have the 
elements entering into the estimation of damages and benefits been 
defined, and for the reason that they cannot always be foreseen. 

I n  Paulsen v. Portland, supru, an ordinance was approved which 
required assessments for sewers to be made on property '(directly bene- 
fited," without defining what should be taken into consideration, and i t  
was held: "A sewer is constructed in the exercise of the police power for 
the health and cleanliness of the city, and the police power is exercised 
solely at  the legislative will. Notice by publication is a sufficient notice 
to the taxpayer in proceedings for the assessment of a tax on his prop- 
erty for the construction of a sewer. If provision is made for notice 
to and hearing of each proprietor at  some stage of the proceedings, upon 
the question what proportion of the tax shall be assessed upon his land, 
there is no taking of his property without due process of law." 

I t  was also said in Raleigh v. Peace, 110 N. C., 40: "The power to 
make such assessments must be clearly authorized by the Legislature, 
but i t  is not necessary, and 'of course not to be expected-indeed, i t  is 
scarcely conceivable-that the Legislature should, in conferring authority 
upon local bodies, specify in minute detail the incidents of the power. 
The courts generally hold that necessary incidental and subordinate 
powers pass with the grant of the principal power. Any other ruling 
mould make i t  practically impossible to frame statutes capable of rea- 
sonable enforcement. I n  matters of street improvements and local as- 
sessments, as in kindred matters, i t  is generally held that a power clearly 
conferred in general words will carry all the incidental authority essen- 
tial to the execution of the power in ordinary and appropriate methods.' " 

I n  the charter of the defendant ample opportunity is given to the owner 
to challenge and review charges against his property, and no 
claim is made by either of the plaintiffs that he did not have ( 74 ) 
notice of the proceedings or that he was refused a hearing. 

The last position of the plaintiffs would find support in Asheville v. 
Trust Co., supra, if i t  appeared that no taxing district had been laid off ;  
but while the case referred to holds that the designation of the district 
is necessary, i t  is also there decided that this may be done in the legisla- 
tive act, or by the city under the power to make the improvements and 
to levy the assessments. 

The presumption is in favor of the regularity of the proceedings, and 
the presumption is strengthened by the fact that the plaintiffs have made 
no complaint until the improvements, which enhance the value of the 
property, have been completed. 

The powers of municipal corporations as to assessments for public 
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improvements are fully discussed and the authorities reviewed by Justice 
~ o k ~  i n  the recent case of Tarboro 11. Atatom, 156 N. C., 508. 

Upon a review of the record, u-e find no erwr.  
Affirmed. 

CRESCENT LIQUOR COMPANY v. JOHNSON, VAUGHAN & CO. 

(Filed 11 December, 1912.) 

1. Intoxicating Liquors-Cpntracts-Illegal Consideration-Enforcement. 
The courts will not enforce a contract made in violation of its own 

laws, and checks given in payment for intoxicating liquors purchased in 
North Carolina in violation of our prohibition laws are not collectible 
in our courts. 

2. Same-Conjectural Eridence-Liquor Dealers-Checks-Burden of Proof. 
When the payment of checks is resisted on the ground that they 

were given for the purchase of intoxicating liquors in North Carolina 
prohibited by our prohibition laws, the burden is on the defendants to 
shopr that they were so given, and mere conjectural circumstances or 
probabilities are not evidence sufficient; and no presumption of illegality 
arises from the fact that the plaintiffs were liquor dealers, or that the 
defendants kept a restaurant and dealt in "soft drinks," etc., and not 
in intoxicants. 

( 7 5 )  AYPEAL by plaintiff from Long,  J., a t  April Term, 1912, of 
BUNCOMBE. 

Tme facts are sufficiently stated in  the opinion of the Court by MR. 
JUSTICE WALKER. 

W. P. B r o w n  and  J .  D. M u r p h y  for plaint ie .  
N o  counsel for defendant .  

WALKER, J. This action is brought to recover the amount of three 
checks given by defendants to the plaintiff, one dated 7 January,  1911, 
for  $100, another dated 24 January,  1911, for  $85, and still another dated 
7 February, 1911, for $98. The first was dated a t  Canton, N. C., and 
the second a t  i4sheville, N. C. They were drawn on the Bank of Canton 
to the order of the plaintiff. The  jury returned the following verdict: 

1. Did the defendant firm execute and deliver the checks and for the 
amounts alleged and a t  dates alleged in the complaint? Answer: Yes. 

2. Was  the contract made between the plaintiff and defendants made 
in  North Carolina, as alleged in the answer? Answer: Yes. 

3. Were .said checks executed and delivered and the contract made in 
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this State, for the sale of intoxicating liquors in violation of the laws of 
North Carolina, as alleged in the answer? Answer: Yes. 

Judgment was entered for the defendant, and plaintiff appealed. 
I t  appears on the face of one of the checks that Johnson, Qaughan & 

Co. were dealers in "hot and cold lunches, soft drinks, fruits, cigars, 
cigarettes, and tobacdo." The defense was that the checks were given 
for the sale of liquor, contrary to our statute prohibiting the sale of 
liquor in the State, and upon the principle that where a contract is en- 
tered into by the parties for the purpose of doing something that is pro- 
hibited by law, it is not enforcible, as the law will not lend its support to 
a claim founded upon a violation of itself. Clark on Contracts (2  Ed.), 
p. 265, and cases in Note 38; Vinegar Co: v. Hawn, 149 N .  C., 
355; Kelly v. Courter, 1 Okla., 277; Broom's Legal Maxims, 108; ( 76 ) 
King v. Winants, 71 N. C., 469 ; Oscanyan v. Arms Co., 103 U .  S., 
261 ; Ezoell v. Daggs, 108 U. S., 143; Aiken v. Blaisdell, 41 Qt., 655. I n  
Ho1ma.n v. Johnson, Cowp., 341, Lord ~Vansfield said : "The principle 
of public policy is this: ex dolo malo non oritur actio. No court will 
land its aid to a man who founds his cause of action upon an ininioral 
or an illegal act. I f  from the plaintiff's own stating or otherwise the 
cause of action appear to arise ex turpi causa, or the transgression of a 
positive law of this country, then the Court says he has no right to be 
assisted. I t  is upon that ground the Court goes, not for the sake of the 
defendant, but Eecause they m7ill not lend their aid to such a plaintiff." 

There is no element of interstate commerce in this case, as the entire 
transaction was conducted in this State. The simple and single question 
is, whether there was any evidence that the checks were given for the 
price of liquor sold by the plaintiff to them, and we think, after a careful 
examination of the testimony in the case, that there was not. We have 
settled upon the principle, in regard to the probative force of evidence, 
and when considering the question whether there is any legal evidence of 
the fact in issue, as expressed in S. v. Vinson, 63 N. C., 335, and approved 
in  numerous more recent decisions : "It may be said with certainty that 
evidence which merely shows it possible for the fact in issue to be as 
alleged, or which raises a mere conjecture that i t  was so, is an insufficient 
foundation for a verdict, and shculd not be left to the jury." See Byrd 
v. Express Co., 139 N .  C., 273; Young v. R. R., 116 N. C., 932; Brown v. 
Kinsey, 81 N. C., 245; Cobb v. Fogalman, 23 N. C., 440; Sutton v. 
Madre, 47 N.  C., 320; Pettiford v. Mayo, 117 N .  C., 27; Lewis v. Steam- 
s h i p  Co., 132 N.  C., 904. We said in Campbell v. Everhart, 139 N. C., 
503: T h e  sufficiency of evidence in law to go to the jury does not de- 
pend upou the doctrine of chances. However confidently one, in his own 
affairs, may base his judgment on mere probability as to a past event, 
when I I O  :Lwumes the burden of establishing such event as a proposition of 
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fact and as a basis for the judgment of a court, he must adduce evidence 
other than a majority of chances that the fact to be proved does 

(77) exist. I t  must be more than sufficient for a mere guess, and must 
be such as tends to actual proof. But the province of the jury 

should not be invaded in any case, and when reasonable minds, acting 
within the limitations prescribed by the rules of law, might reach differ- 
ent conclusions, the evidence must be submitted to the jury," citing au- 
thorities. 

I n  this case there was no legal evidence that the checks were given for 
for the price of liquor, nor was there any evidence that liquor was sold 
by the plaintiff to the defendant in this State. The only fact upon 
which the defendants can rely, and of which there was proof, is that the 
plaintiffs were liquor dealers. There is no prcsumption of law or fact 
that a check or note payable to a man, who may be engaged in the sale 
of liquor, was given for the price of liquor. That fact might form the 
basis of a conjecture or a guess that it was, but there are so many other 
things i t  could be given for, that i t  would be extremely unsafe to rely 
upon such a circumstance as proof of the fact. The mere fact that a note 
is given to a merchant is no evidence that i t  was given for articles of mer- 
chandise, or to a horse dealer, that i t  was given for a horse. I t  is also 
argued by the plaintiffs that as ohe of the checks showed, on its face, that 
defendants were engaged in the business of keeping a restaurant and 
sold "hot and cold lunches, soft drinks, fruits, cigars, cigarettes and to- 
bacco," that i t  constitutes e~idence of the sale of liquor, but we think 
not. I t  rather strengthens the plaintiff's contention, for defendants 
were not retail dealers in liquor; they did not sell liquor by the small 
measure, but dealt, as it appears, in  other kinds of merchandise. With- 
out going over the evidence in detail, we may say generally that there is 
no proof upon which anything more than a mere guess could be basea, 
as to the main and essential fact to be established. 

The court, therefore, erred in submitting the case to the jury, with an 
instruction predicated upon the existence of evidence sufficient in law 
to prove the fact that the notes were given for liquor. He  should have 
charged the jury that there was no evidence of such fact, and then di- 
rected them to return a verdict for the plaintiff. This necessitates a 

New trial. 
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( 78 1 
ROSE STYRON v. PTLAWTIC AND NORTH CAROLINA RAILWAY 

COMPANY AXD THE TOWN O F  MOREHEAD CITY. 

(Filed 1 4  December, 1912.) 

1. Cities and Towns-Streets and Sidewalks-Negligence-Evidence-Ques- 
tions for Jury. 

In a n  action against a city for damages for a personal injury alleged 
to have been negligently inflicted, there was evidence tending to show 
that a city's street crossed a ditch which had long since been dug by a 
railroad company from i ts  right of way and kept open, with the permis- 
sion of the city, for a number of years; that  the city had maintained a 
bridge over this ditch, but had permitted i t  to  become in disrepair, 
which, a t  the time complained of, was not more than an 8-foot plank 
without railing and no lights nearer than 100  yards, and had been gen- 
erally used by people to walk across for more than ten years; that 
plaintiff, while attempting to cross after sundown, was thrown by the 
plank into the ditch and injured: Held, that a motion to nonsuit should 
not be granted. 

2. Cities and Towns-Negligence-Release-Fraud-Instructions for Jury. 
A release made by an ignorant and illiterate person of all demand 

against a city on account of a personal injury alleged to have been negli- 
gently inflicted by it, which was not read over to the injured party, who 
was told by the city officials she had no claim against the city, where- 
upon she made her mark on the release, the consideration therefor ap- 
pearing to be inadequate, is sufficient evidence of fraud in its procure- 
ment to  be submitted to the jury. 

APPEAL by defendant f r o m  Poushee, J., a t  M a r c h  Term,  1912, of CAR- 
TERET. 

Civil  action. At t h e  conclusion of t h e  evidence t h e  court sustained 
a motion to nonsuit t h e  plaintiff a s  to  t h e  defendant, t h e  railroad com- 
pany. Plaintiff excepted. T h e  court  overruled t h e  motion to nonsuit 
m a d e  b y  defendant town of Morehead City, a n d  submitted these issues 
t o  t h e  jury.  T h e  defendant Morehead C i t y  excepted. 

1. W a s  t h e  release set ou t  i n  th i s  answer of the  defendant town secured 
by undue  influence a n d  f raud ,  a s  alleged? Answer:  Yes. 

2. 'Was t h e  plaintiff in ju red  b y  the  negligence of t h e  defendant 
town, a s  alleged? Answer:  Yes. ( 79 1 

3. W a s  plaintiff gui l ty  of contributory negligence, as  alleged? 
Answer : No. 

4. W h a t  damages, i f  any,  has  t h e  plaintiff sustained by  reason of the  
alleged negligence ? Answer : $325. 

F r o m  t h e  judgment rendered, both the  plaintiff a n d  the  defendant 
Morehead C i t y  appealed. 
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Abernethy & Davis for plaintif. 
E. H. Gorham, Charles R. Thomas for de.fendant iMorehead City. 
J. F. Duncan and L. I. Xoore for A. and N .  C. Railroad Company. 

BROWN, J. The plaintiff excepted and appealed because his Honor 
sustained the motion to nonsuit as to the defendant railroad company. 
This appeal has been heretofore disposed of early in the present term, 
and the judgment of the Superior Court affirmed. 

The defendant Morehead City appeals, and the substance of its conten- 
tions is that in no view of the evidence is it liable to the plaintiff. 

The defendant's officers evidently thought the town was liable, for 
shortly after plaintiff was injured they procured her to execute a release 
in these words: "In consideration of $25, I hereby release the town of 
Morehead City from all liability," etc. 

The plaintiff testified that she is ignorant and cannot read and write; 
that the release was not read over to her;  that the officials told her she 
had no claim against the town, and that she made her mark; that $16 
of the $25 was paid the doctor, and she received only $6 in cash; and that 
$2 went to pay some money that had been loaned her. 

The defendant city offered evidence in contradiction. 
The assignments of error raise no questions of evidence, and we think 

the matter was properly left ta the jury by the court. 
Upon the question of the liability of the defendant city for neg- 

(80) ligence, we think the motion to nonsuit was properly denied. 
The plaintiff offered evidence tending to prove that she was 

injured crossing a ditch on a public street of defendant. This ditch was 
opened many years ago by the railroad company from its right of way 
t o  the sound, by permission of defendant. The evidence further shows 
that a street crossed this ditch and that defendant city maintained a 
bridge across i t ;  that. the street and bridge have been in general use 
twenty gears; that the street was opened up by the city and is called 
Evans Street, and has been worked by the city for twenty-one or twenty- 
two years. 

There is testimony tending to prove that the city kept up this bridge 
and that at  time plaintiff was injured it consisted of "nothing more than 
a little bridge, an 8-foot plank"; that there was no railing to it, and no 
light nearer than 100 yards, and that the bridge was used generally by 
people to walk across for more than ten years. 

Plaintiff testifies she attempted to cross this bridge after sundown In 
October, 1909, when the plank threw her into the ditch and crippled her; 
that there mas no railing nor lights and nothing to keep her from falling 
into the ditch. 

64 
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I n  our  opinion, t h e  evidence of negligence was  amply sufficient t o  jus- 
t i f y  h i s  H o n o r  i n  submit t ing the  i s w e  to the  jury. Bunch v. Eclentolz, 
9 0  N.  C., 431 ; Russell  v. Monroe, 116 N.  C., 720; Fitzgerald v. Concord, 
140 N.  C., 112. 

T h e  defendant Morehead C i t y  will p a y  a l l  the  costs. 
N o  error. 

MARY M. SPEIGHT v. SEABOARD AIR LINE RAILWAY. 
( 81 > 

(Filed 4 December, 1912.) 

1. Instrnctions-Construed as Whole-Objectionable in Part. 
The charge of the judge to the jury must be construed as  a whole, and 

one part in connection with the other parts of the charge; and objec- 
tionable parts standing alone will not be held for reversible error if the 
entire charge is  correct. 

h Instructions-Negligent Killing-Neasure of Damages-Expectancy-Mor- 
tuary Tables-Earning Capacity-Evidence. 

In this action to recover damages for the alleged wrongful killing of 
plaintiff's intestate, the charge of the court is approved on appeal, a s  to 
the evidence of intestate's expectancy from the mortuary tables, the 
weight the jury should give them, and how they should consider the 
testimony of the intestate's earning capacity, illustrating his meaning 
from the evidence, and as  to finding by deducting his expenses, etc., the 
net present loss his negligent killing has caused to his estate. 

3. Same-Arguments to Jury-Corrections-Appeal and Error. 
In this action to recover damages for the negligent killing of plain- 

tiff's intestate, wherein defendant's counsel argued to the jury that  evi- 
dence of the intestate's negligence ehould be considered upon the issue 
as to the measure of damages, the judge, in  undertaking to correct any 
erroneous impression made thereby, properly instructed the jury that  
they ehould not consider the negligence of the intestate under that issue, 
and that evidence of his conduct: character, and habits were only rele- 
vant on the questicn cf his earning capacity, and further Held that the 
charge was not to plaintiff's prejudice. 

4. Instructians-Construed as a Whole-Negligent Killing-Xeasnre of Dam- 
ages-Expectancy-Earning Capacity-Appeal and Error. 

When damages are  sought for the negligent killing of plaintiff's in- 
testate, their measure should not be determined conclusively upon his 
earning capacity a t  the time of his death; and while the charge of the 
judge in this case, by the use of the words, "what he was making," if 
taken alcne, may be objectionable, i t  is not held for reversible error in 
connection with other pertinent parts of the charge, that evidence of in- 
testate's habits, etc., was to  aid the jury in determining whether he was 
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industrious and would be constantly employed; that the mortuary tables 
were evidence only of his expectancy, and that the jury must ascertain 
from all the evidence what his income would be. 

6. Instructions - Negligent - Killing - Illustrations by CourtAppeal  and 
Error. 

After illustrating from the mortuary tables in evidence, and testi- 
mony as to the intestate's earning capacity, in an action to recover dam- 
ages for his negligent killing, it  appears that the judge carefully in- 
structed the jury that they must not accept the figures named, as they 
might be incorrect, and that they were used merely as an example: 
Held, not an expression of opinion upon the evidence, and no error. 

6. Instructions-Negligent Killing-Measure 04 Damages-Expenses-Wit- 
nesses Interested. 

Upon the issue of the measure of damages, in an action to recover for 
the intestate's alleged negligent killing, and to find the net loss occasioned 
by the wrongful death, the mother of intestate testified that he was put 
to the expense for his washing, for she did that for him: Held, it was 
proper for the judge to explain to the jury that the interest of this 
witness should be considered, and the charge, upon the evidence in this 
case, is approved. 

7. Judgments-Contingencies-bgeaments-Appeal and Error-Procedure. 
In this action for damages for the alleged negligent killing of plain- 

tiff's intestate, a certain part of the judgment ordering the plaintiff's 
attorneys' fees be paid by the clerk upon the parties entering into a 
certain written agreement, is Held improper and stricken out on appeal. 

APPEAL by plaintiff f rom Peebles, J., a t  Ju ly  Term, 1912, of 
( 82 ) RICHMOND. 

This is an action to recover damages for  the negligent killing 
of the plaintiff's intestate. 

The  jury returned the following verdict : 
1. Was the plaintiff's intestate, Arthur Speight, injured and killed by 

the negligence of the defendant, as alleged in  the complaint? Answer: 
Yes. 

2. Did the plaintiff's intestate, by his own negligence, contribute to 
his  own in jury  and death, as  alleged in the defendant's answer? An- 
swer: Yes. 

3. I f  so, notwithstanding the contributory negligence of the plaintiff's 
intestate, could the defendant, by the exercise of ordinary care, have 
avoided the injury and death? Answer : Yes. 

4. Wha t  amount of damages, if any, is  the plaintiff entitled to r e  
cover of the defendant? Answer: $2,500. 

Judgment was entered upon the verdict, and the plaintiff ap- 
( 83 ) pealed, upon the ground of errors on the tr ial  of the fourth issue. 
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"Now, if you answer the first issue and the third issue 'Yes,' then you 
mill come to the fourth issue, 'What amount of damages, if any, is plain- 
tiff entitled to recover of the defendant ?' I n  respect to something said 
in regard to deducting some damages from your verdict for the reason 
that the intestate was negligent in getting out on that track, that is not 
the law in this case, and you must not consider his negligence at  all. 
(The plaintiff is entitkd to recover whatever the next of kin lost by the 
death of the intestate, and i t  does not make any difference whether the 
boy was a good boy, a bad boy, a negligent boy, or hard-working. This 
evidence is simply to give you a n  idea as to the capacity of the man to 
earn money. I f  a bad man could earn as much as a good man, his next 
of kin would lose just as much. Those matters are just simply put before 
you in order that you might determine whether the deceased might be 
constantly employed and be an industrious employee.) The rule laid down 
by the Supreme Court is that you must ascertain as best you can how 
long the deceased would have lived if he had not been killed. I n  order 
to do that, the statute says you can introduce and consider the mortuary 
tables, because those tables are calculated by insurance people who have 
studied the matter thoroughly, and they have calculated with a view to 
t ry  to find how long a man is expected to live when making calculation 
for insurance, and the Legislature has adopted that ;  and the mortuary 
tables say that where a man is 18 years old he is  expected to live 43% 
years longer, making him 61 years old, I believe. Now, that is not an 
iron-clad rule-not one you have got to be governed by absolutely. ( I t  
is to aid you in coming to a conclusion as to how long the deceased would 
have lived. I n  coming to that conclusion, i t  is your duty to take into con- 
sideration his habits, as to health, sobriety, etc.) You are not bound to 
find that he would have lived 4334 years longer, or that he would not 
have lived longer than that. You may find that he would have lived a 
longer or a shorter time. (Then after you determine how long he would 
have lived. you must ascertain as best you can, from all the evidence, 
what his income would be a year, then take his gross income, what he 
was making, and then deduct what his personal expenses would 
likely be, and take the expenses from his annual gross income, and ( 84 ) 
the balance would be the net earnings for one year. (Now, upon 
that subject there are two witnesses, one for the plaintiff, saying it would 
cost $35, one saying i t  would not cost him anything. Mrs. Speight said 
she did his washing, etc., but as a matter of law that is not the rule, as 
no one can tell how long she would continue to do that. You are not to 
be governed by what somebody else gives him.)" 

His Honor then made a calculation and said: 
"Now, of course, you are not bound to find that he would work 365 
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days in the year, never be sick, or have doctor's bills. These are all 
matters for you; the court cannot help you about that. (The evidence 
is, he was getting $36 per month, and I am taking it as an example to 
explain to you how the matter is done. You must not take what I took 
here, as the figures I have used might be incorrect. I divide the dif- 
ference between the two witnesses-one said $35 per month, and one said 
nothing-and I divide it and put i t  down a t  $15 per month as the net 
income after paying all personal expenses.) As I said before, this is just 
taken as an example to explain to you how the matter is done. You are 
not to conclude that I have cxpreseed any opinion as to what you ought to 
find. As I said before, you are not bound to find that he would live 
4314 jears; you may find that he would live a longer or a shorter time. 
Take everything into consideration and find out as best you can how 
long he would have lived and what his personal expenses would be per 
year. (His  mother said he did outs'de work to pay for his washing and 
his board; cnt wood, drcw water. When you go to consider her testi- 
mony, it is your duty to consider the interest which she has in the result 
of this suit. According to the law, prior to 1868 in  civil cases, and 1881 
in  criminal cases, evidence of parties interested in the suit could not 
go before a jury at  all; the law assumed that they were so prone to be 
biased in their own interest that they were not allowed to tes- 
tify at  all. That law was very properly changed, and now anybody in- 
terested in the result of the suit, whether criminal or civil, can go upon 

the stand and testify. But i t  is your duty to carefully consider 
(E5) the testimony of the plaintiff and ascertain as best you can what 

influence the interest she has in the suit would have upon the 
truthfulness of her testimony; and take into consideration all th(5 
testimony.) I f  you find that she told the truth, then you must give to 
her testimony the same faith and effect that you would to the testimong 
of any disinterested witness. (The first young man who said his expenses 
would kc $35, that waq an estimate of his; the plaintiff cannot ask you 
to say he told a lie, btcaus- as the plaintiff's witness, s h ~  could not im 
peach him; you can take his testinlony for what i t  is worth.)" 

The plaintiff execcpted to the portions of the charge in parentheses. 

Douglass, L y o n  & Douglass and Lorenzo Xed l i~ t  f o ~  pla in t i f .  
W .  II. Neal  and Murray Al len  for defendant. 

ALLEN. J. I f  we were permitted to considrr the portions of the chargv 
excepted to by plaintiff, alone and not in connection with other parts ol 
thc charge, we might conclude there was prejudicial error; but we can 
not do so. 

"The charge and every part thereof is given to the jury for their in 
struction and guidance, and they must consider it as a whole. They h a w  
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no right to select such parts as suit themselves and reject the remainder, 
nor can counsel be permitted to do so upon an appeal to this Court. Such 
a course would be grossly unfair to the trial judge and would make 
the ultimate determination of causes depend more upon the skillful fenc- 
ing of legal swordsmen than upon the merits. I t  is entirely proper for 
the court to explain or even correct any proceeding portin of its charge, 
if in its opinion it is necessary to present the case fairly and fully. This 
is so well settled as scarcely to require the citation of authority. Cowles 
Y. Ilall, 90 N. C,, 330, 333; Lewis v. R. R., 95 N.  C., 179, 188; 8. v. 
Keen, ibid., 646, 648." Everett v. Spencer, 122 N.  C., 1011. 

L( In  construing an instruction given by the trial judge, the entire charge 

will be examined and language excepted to read in connection with the 
context." Liles v. Lumber Co., 142 N .  C., 39. 

The charge must be taken in its entirety, and not in "broken 
doses." Wilson v. R. R., 142 N.  C., 333. ( 86 > 

This principle has been approved in Westbrook v. Wilson, 135 
N. C., 403; 8. v. iMalone, 154 N. C., 200; Brazille v. Barytes Co., 157 
N.  C., 454, and in  numerous other cases, and when applied to the charge 
before us, we find no reversible error. 

The rule stated by his Honor for the admeasurement of damages in 
the event of death was in accordance with precedent. Pickett v. R. R., 
117 N. C., 616; McLamb v. R. R., 122 N .  C., 862; Mendenhall v. R. R., 
123 N.  N., 275; Watson v. R. R., 133 N .  C., 188; Gerringer v. R. R., 
146 N. C., 32. 

The charge in the Mendenhall case has been specially commended, 
and in the Watson case i t  was suggested that i t  would not be improper to 
illustrate the rule by calculations. 

The language criticised in the first exception was favorable to the 
plaintiff. One of the counsel for the defendant had argued before the 
jury that some damages ought to be deducted on account of the negligence 
of the intestate in going on the track, and his Honor undertook to correct 
any impression made against the plaintiff by the argument, by telling 
them that they could not consider the negligence of the plaintiff under 
the fourth issue, and that evidence of his conduct, character, and habits 
were only relevant on the question of his earning capacity. 

Tho charge as to the effect of the mortuary tables is fully sustained by 
authority. Russell v. Stfiamboat Co., 126 N.  C., 967; Sledge v. Lumber 
Co., 140 N. C., 461. 

I t  would have been erroneous to instruct the jury that the gross in- 
come of the deceased was to be ascertained upon the basis of his earnings 
a t  the time of his death, and the use of the language, "what he was mak- 
ing," the subject of the third exception, might lead to the conclusion that 
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he intended to do so, but when considered in connection with tbc con- 
text, i t  could not have misled the jury. 

His  Honor had instructed the jury that evidence of habits, ctc., had 
bcen introduced in order that ihe jury might determine whether the de- 
ceased would be constantly employcd and industrious; that thc mortuary 
tables and evidence of hahits, health, and sobriety were introduced for the 

purpose of ascertaining his expectancy, and immediately pre- 
( 87 ) ceding the langxagc complained of, that they must ascertain from 

all the evidence what his income would he. 
The jury were not instructed not to consider the evidence of Mrs. 

Speight, but that it was not controlling, and that the rule was not what 
some one would give him, stating clearly that the net income was to be 
ascertained by deducting the personal expenses of the deceased from his 
gross income during his expectancy, and that the plaintiff was entitled 
to recover the present value of his net income. 

The plaintiff does not challenge the correctness of his Honor's calcu- 
lations nor the mathematical rule adopted by him, but contends that he 
usurped the powers of the jury, and in effect expressed an opinion on 
the weight of the evidence. 

An examination of the charge shows that the jury were carefully in- 
structed that they must not accept the figures named, as they might be in- 
correct, and that they were used merely as an example. 

It was proper to explain to the jury that the interest of Mrs. Speight 
should be considered, and we find no expression of opinion in the last 
clause of the charge excepted to. 

There is an exception to evidence in  the record, but his Honor states 
that this exception was not entered at  the trial. 

There is nothing in the record which justifies or supports that part of 
thc judgment providing that, "In case Willis Speight and plaintiff file 
with the clerk a written agreement as to a reasonable fee for plaintiff's 
attorneys, then the clerk will pay over to said attorneys said fee. I f  said 
Willis Speight and plaintiff can agree upon a division of the balance, 
then the said clerk is authorized to pay it out to them," and it is ordered 
that i t  be stricken out. 

Modified and affirmed. 

Cited: Herndon v. R. R., 162 N. C., 318,324; Lynch v. Mfg. Co.,  167 
N. C., 102. 
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( 88 > 
ROBERTA MANUFACTURING COMPANY v. ROYAL EXCHANGE 

ASSURANCE COMPANY. 

(Filed 20 December, 1912.) 

1. Insurance, Fire-Delivery-Intent. 
The intent of the parties as  t o  whether policies of fire insurance were 

to be valid and subsisting contracts between them will contra1 the ques- 
tion of delivery, and their manual delivery to  the insured, or to the 
parties authorized to represent him, is Held not to be essential in this 
case to  make them binding upon the companies. 

2. SameMannal Delivery. 
When a policy of fire insurance is placed by the insurer into the 

hands of the authorized agent of the insured, and nothing remains but 
to  make delivery to him, without any further action on the part of the 
insured beifig necessary, except the mere formal act of receiving the 
policy, then the agent is  presumed to hold the policy for the insured, 
and the contract is binding. 

9. Insurance, Fire-Policy Contract--Principal and Agent-Renewals-Con- 
tracts-Acceptance, 

A secretary of a manufacturing concern was also a partner in a local 
fire insurance agency designated a s  A, and a s  such obtained policies of 
insurance through his agency on the company's property, intending to 
substitute them for policies already issued and accepted in renewal by 
another agency, designated as  B, and held the  policies of agency A in 
his desk a t  the office of that agency, while endeavoring to get a better 
rate of insurance to  meet that of agency B. I n  the meanwhile the prop- 
erty was destroyed by fire: Held, (1) the issuance of the policies by 
the agent, without the knowledge or consent of either party, was in- 
valid; ( 2 )  i t  was necessary that  the minds of the contracting parties 
agree i n  order to make a valid contract, and the policies of agency A 
being refused by the proper' officer of the insured, superior to  that  of 
the secretary, and those in  renewal of agency B being accepted by him, 
there was no valid contract which would put in  force the policies of 
agency A, or make a binding contract on the companies represented by it. 

4. Insurance-Policy Contracts-Consideration-Ag~eeme~~t as to Rates. 
A contract is not enforcible if the contracting parties have not agreed 

upon the consideration to support it. Hence, when the subject of pro- 
posed insurance has been destroyed by fire pending the question of the 
amount of the rate to be charged, the policies are  not binding upon the 
proposed insurer. 

6. Insnrance-Policy ContractsCancellation - Consent -Interpretation of 
Statutes. 

While it takes the agreement of the minds of both parties to  make a 
contract, i t  may be terminated by one of them if the contract so pro- 
vides; and under the provisions of our standard form of fire insurance 
policies, "this policy shall he canceled, a t  any time, a t  the request of the 
insured, etc." (Revisal, see. 4760), the policy terminates a t  once, or is 



I N  THE SUPREME COURT. [I61 

immediately canceled, upon the receipt by the insurer of the request of 
the insured to that effect, without the necessity for the consent of the 
insurer. 

6. Same-Words and Phrases. 
Our standard form of a policy of fire insurance provides, "This policy 

shall be canceled at any time, at the request of the insured, or by the 
company giving five days notice in wriling of such cancellation." Re- 
visal, sec. 4760: ITeld, either party to the contract may cancel the poli- 
cies without the consent of the other, by following the provisions of the 
policy applicable; and Held, furlher, that the expression in other forms 
of policies that the policy "may be canceled" is construed as reading, 
"shall be canceled." 

7. Insurance-Policy Contracts -Physical Cancellation - Interpretation of 
Statutes. 

When the insured requests cancellation of policies of fire insurance 
of the insurer upon the statutory or standard form (Eevisal, sec. 4760), 
the cancellation takes effect upon the insurer's receiving the request, 
without formal or physical defacement of the policy. 

8. Insurance, Fire-Possession of Policy-Presumptions-Rebuttal-Appeal 
and Error. 

The prima facie case of the possession by the insured of insurance 
policies covering loss by fire does not control on this appeal, and little 
importance is attached to it, as the facts herein rebut the presumption. 

APPEAL by defendant from Lyon, J., at March Term, 1912, of 
( 89 ) MECKLENBURG. 

This is an action to recover upon divers policies of insurance, 
eleven in number, alleged to have been issued by the defendants to the 
plaintiff on its property, which was destroyed by fire on 5 December, 

1910. Five of these policies were alleged to have been issued by 
( 90 ) the Royal Exchange Assurance Company and its four associates 

on 26 November, 1910, the said companies being, at  the time, rep- 
resented by C. N. G. Butt & Co., an insurance agency at Charlotte, N. C., 
and their policies have, by consent and for convenience, been called the 
"Charlotte policies," and will be so styled in the discussion of the case, 
and other policies, called the "Concord policies," and hereinafter styled 
as such, were issued by tho insurance agency of John K. Patterson & 
Co., at  Concord, N. C. E. F. White of Concord was a member of tho 
insurance firm of John I<. Patterson & Co., and also secretary and 
treasurer of the Roberta Manufact~~ring Company, plaintiff in  this 
case. John C. Rankin was its president and S. M. Robinson was a 
director, and had joint control and management of the plaintiff's affairs 
with John C. Rankin. At the request of White, policies to the amount 
of $40,000 were made out by John K. Patterson & Co., and afterwards 
other policies to the amount of $20,000 were similarly made out by 
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I 
them, and all of them handed to White, who placed them in the drawer 
of the desk which was in the office of Patterson & Co. Issues were sub- 

, mitted to the jury and answered as follows: 
1. Were the Charlotte policies delivered to plaintiff by the Charlotte 

companies ? Answer : Yes. 
2. Were they accepted before the fire by plaintiff? Answer: Yes. 
3. IIad they been canceled at  the time of the fire? Answer: No. 
4. Were the Concord policies delivered to plantiff by the Concord 

companies ? Answer : Yes. 
5. Were they accepted by plaintiff before the fire? Answer: Yes. 
6. Was E. F. White plaintiff's secretary and treasurer and also agent 

of the Concord companies when the Concord policies were written? 
Answer : Yes. 

7. Did he so continue up to and after the fire? Answer: Yes. 
8. Are the Concord companies estopped from setting up as a defense 

White's double agency a t  the time said policies were issued or accepted? 
Answer : No. 

9. Did the Concord companies by their conduct or course of dealing 
~ r i o r  to the issuing of these policies authorize their agents to issue these 
policies to plaintiffs through White, and thereby waive their 
right to defend on the ground that said policies were invalid be- ( 91 ) 
cause White was agent of both insurer and insured? Answer: 
Yes. 

10. Were the Concord policies in force at  the time of the fire? An- 
swer : Yes. 

The Concord companies made a motion to strike out the verdict on 
the fourth, fifth, ninth, and tenth issues. 

Plaintiff gave notice of a motion that, if any part of this motion was 
sustained, it would move to atrike out the answers to the sixth, seventh, 
and eighth issues. - 

The court sustained the motion of the Concord companies, and. struck 
out the findings of the jury on the fourth, fifth, ninth, and tenth issues, 
and, on motion of counsel for the Concord companies, dismissed the ac- 
tion, as to them, under the statute. I t  also overruled plaintiff's motion 
for judgment against all the defendants, set aside the findings against 
the Concord companies for insuEciency of evidence to sustain the same, 
as matter of law and not as matter of discretion, and refused a new trial 
to the Charlotte companies on their motion. Judgment was rendered for 
the plaintiff against the Charlotte companies for the full amount sued 
for, and in favor of the Concord companies, dismissing said action as to 
them, with costs against plaintiff. Plaintiff and the Charlotte companies 
appealed. 

73 
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MANUFACTURING CO. 2). ASSURANCE Co. 

Burwell & Cnnsler for plaintiJ. 
T i l le f t  & Gutltrie and A. C. R ing  f o ~  Concold companies. 
Osborne d? Coclce and W .  S. O'E. Robir~son, Jr., for Charlotte com- 

panies. 

WALKER, J., after stating the case: The decisive question in this 
case is, whether thc Concord policies werc delivered so as to become 
effectual as insurance contracts. Coui~sel for the Charlotte companies 
virtually, or a t  least tacitly, conceded, as we think very properly, that the 
Charlotte policies had been acceptcd by the plaintiff and were in force at  

the time of the fire which destroyed the insured property. If 
( 92 ) anything besides this frank admission were needed to show the 

fact, the letter of Mr. Griffith of the firm of C. N. G. Butt & CO. to 
S. M. Robinson, dated 17 December, 1910, and referring to the carbon 
copy of a letter from S. M. Robinson to E. F. White, dated 15 December, 
1910, would be sufficient of itself to establish conclusively the delivery 
by C. N. G. Butt & Co. and the acceptance by the plaintiff of the 
Charlotta policies. I n  his letter, as we have said, Griffith rcfers to the 
inclosed carbon copy of Robinson's letter to White, in  which Robinson, 
for himself and Rankin, and acting for the plaintiff, declines to accept 
the Concord policies, and notifies White to cancel them, "so'as to leave 
the business i n  the hands of C. N. G. Butt $ Co., where I find i t  rightly 
belongs." With reference to this statement, Griffith, in his letter to 
Robinson, approves what Robinson had said in his letter to White, in 
these words: I have read with much interest the carbon copy of letter 
to Mr. White. I am glad you have taken the position you have and that 
you will let the insurance remain with us. I return herewith letter as re- 
requtcd, together with bill. I f  i t  is not convenient to pay now, we will 
take care of same." 

With this matter out of the way, we turn our attention to the delivery 
of the Concord policies. We attach no great importance to the fact that 
they remained in the actual possession of White, that is, in the drawer 
of the desk, from the time he got them from Patterson & Co. to the 
dap of the fire and afterwards, for if they were intended by the parties 
to be valid and subsisting contracts of insurance, the manual delivery 
of them to the plaintiff, or to the party authorized to represent it, was 
not essential to make them binding upon the companies. "In the ab- 
sence of any other evidence to show assent of the company to the making 
of a contract of insurance, delivery of the policy must be shown. But 
where a policy has been duly executed in compliance with an applica- 
tion on the part of the insured, so that the minds of the parties have 
fully met as to the terms and conditions of the contract, a manual de- 
!ivery of the policy to the insnred is not essential to render i t  binding 
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on the company." 19 Cyc., p. 603. I f  the policy has been put into 
the hands of the company's agent, to be delivered to the insured, and 
nothing remains but to make such delivery, without any further action 
on the part of the insured being necessary except the mere formal 
act of receiving the policy, then their agcnt is presumed to hold ( 93 ) 
the policy for the insured and the contract is complete and bind- 
ing. Insurance Go. v. Colt, 20 Wall., 200 (22 L. E., 4323, Wheeler a. 
I n s u r ~ n c c  Co., 131 Mass., 1 ;  Dibble v. Assurance Co., 70 Mich., 1 (14 

. Am. St. Rep., 470) ; Insurance Co. v. Meier, 28 Neb., 124; Morrison v. 
hsurnnce  Co., 64 N.  H., 137; I'rallock v. Inswrance GO., 26 N. 3. L., 
268; Machine Co. v. Insurance Co., 50 Ohio St., 549 (22 L. R. 8.) 768). 

The fact that White had physical possession of the Concord policies, 
of course, throws light upon the other question, as to whether they had 
been issued by the Concord companies and accepted by the plaintiff. 
Our view of the case also eliminates another question, whether, if the 
Concord policies had been duly issued and accepted, the dual agency of 
White, who, in  a measure, represented the plaintiff, and also the Concord 
companies, would have the effect of invalidating the policies. This 
brings us to consider whether the Concord policies had been delivered 
and were in force when the fire occurred. Looking a t  the entire evidence 
and considering i t  most favorably for the plaintiff, the indisputable facts 
of the case lead us irresistibly to the conclusion that there was no such 
delivery of the policies as the law requires to complete the contract of 
insurance and impose liability upon the companies. 

I t  is, of course, true that a policy issued by an insurance agent, with- 
out the knowledge or consent of either party, is not valid. 19 Cyc., 625; 
Insurance Co. v. Turnbiull, 86 Ky., 230. "To constitute any contract, 
there must be a proposal by one party and an  acceptance by the other, 
resulting in an  obligation resting upon one or both, or, i n  other words, 
there must be a promise." Bailey v. Rutjes, 86 N.  C., a t  p. 520; Pollock 
on Contracts, 5. The property to be insured was worth $70,000. The 
Concord companies had before tried to get the insurance, but i t  was 
given tn the Charlotte companies, C. N. G. Butt & Co., their agents, 
having procured better rates than were offered by the Concord 
companies. The policies issued by the Charlotte agency were ( 94 ) 
about to expire and renewals were issued and sent by C. N. G. 
Butt & Co. to the plaintiff. These policies, as we have seen, were ac- 
cepted, and a controversy aroec as to whether the plaintiff should keep 
them and continue the insurance with the Charlotte companies, or accept 
the policies of the Concord companies. Whether this should be done 
was nut left finally to the discretion or judgment of E. I?. White, the 
agent a t  Concord, but to the final decision or approval of Robinson or 
Rankin, the former being higher in authority than White, and Rankin 
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b ~ i n g  in  supreme authority. The whole evidence shows, without any 
doubt, that what Patterson and White did at  Concord wilh reference 
to the policies did not effect insurance until submitted to Xankin, or to 
Eobinson acting for him, and approved. The new ii~surarlce was to be 
substituted for that in  the Charlotte companies, which was about to 
expire. It  was not the purpose of the parties to over-insure the prop- 
erty or to doubly insure it, and John C. liankin so tsstified. The evi- 
dence shows that the transaction between Patterson & Co. and White was 
merely preparatory to making an offer of the policies to Rankin, as the 
president and genera! manager of the plaintiff compsy ,  who had the 
final word, and whose superior authority White was bound to respect. 
I t  is perfectly apparent that White did not consider that he had effected 
insurance in  the Concord companies, but that it all depended upon what 
ltankin would do in the matter. He  was anxious to get the insurance 
for his companies, to be surc, because he had a pecuniary interest in- 
volved in the successful issue of the sharp competition started by him 
with C. N. G. Butt & Co. H e  endeavored to induce Robir~son to return 
the Charlotte policies to C. N. G. Butt & Co. for cancellation, but 
this Robinson positively refused to do, stating i n  his letter that 
the plaintiff felt under obligations to Butt &; Co. for what they 
had formerly done in  the way of procuring insurance for i t  at  a lower 
rate than White's company had offered, and rejecting the Concord poli- 

cies, with a request that White have them canceled. Rankin 
(95) unittd with Robinson i n  making this request. But this is not 

all. John K. Patterson, of the firm of Patterson & Co., testified 
that White had said to him that when the previous insurance expired 
he ~ v o ~ l d  try to get the insi~rance for their companies. I Ie  handed to 
him a bill from C. N. G. Butt & Co. for the prcmium on the renewal 
insurance for $60,000, and they then found that they were "up against 
it," that is, that the insurance for the renewal period had been written 
by C. N. G. Butt & Co. and they were likely to lose the business. He  
also testified: "I suggested to Mr. White that he return the Butt & Co. 
bill to then1 and state that we had written thc insurance from Concord. 
I also suggested to him that he take the matter up with Mr. Rankin at  
Lowell, N. C., and see if we could not deliver our policies. I n  a few 
days Mr. Rankin came over to Concord and had a talk with Mr. White 
in rcqard to the matter. in  our office, in my presence. Mr. Rankin told 
Mr. White, in my prpsrncc, that hc would like very much for us to have 
the insurance, all things being equal, but he was under obligations to 
Butt & Co., on account of a reduction in rate that he had gotten. That, 
a11 tllinqs briny equal, he would like to let us have it, but under the 
circumstancrs h r  was undrr obligations to Butt & Co., and he would like 
to leave the business with them, unless wc could give a better rate. Bg 
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which I understood he meant that hc would keep the Butt policies, and 
later on, if wc could get a better rate, he would let us write it." There 
is no disagreement as to tlic authority of John C. Itankin in the premises, 
and being thus invested with plenary and overruling authority, what he 
said to White was a refusal to accept the Concord policies unless thc rate 
of insurancc. was reduced, and an assertion that he would retain the 
Charlotte policies until i t  was. E. F. White testified that after the 
receipt 01 Rankin's letter of 23 December, 1910, that he turned to Patter- 
son and said: "Therc is nothing to do but to cancel the (Concord) 
policies; that there is a letter from Mr. Rankin he could read, which 
explained itself; that i t  looked likc wc had lost out." Patterson testified 
that when he had reached the conclusion that he had lost the insurance, 
he would simply have "marked the policics 'Not Taken,' and retnrned 
them to the companies." The testimony discloses, without con- 
flict, that White never expectcd to get the insurance without the ( 96 ) 
assent of Eankin or Robinson. H e  rejected a proposition of 
Patterson, when the crisis had arrivcd, to divide commissions with 
Butt  & Co., and insisted, rather, that they should try for all thc insurance 
exclusively, and expressed the belief that they would obtain i t  "in the 
long run." "I was thinking abont getting insurance later on through 
Mr. Ruxton," that is, throuzh a different channel. "The more we recite 
the evidence, the more clearly does it appear that thc Concord policics 
were merely left with White by Patterson & Co., to bs delivered when 
accepted by Rankin, or by the plaintiff through Rankin, who was 
authorized to act for it. Either Robinson or White could negotiate for 
the insurance, but subjcct only-to the ratification of Rankin, as the ac- 
knowledged head of thc company. 

I t  can make no difference in the result, what was intended by either 
party, nor can the contract be changed or mofiified by what one of the 
parties may now say he intended. I t  all depends upon what was said 
and done at the time. I f  no contract was made thcn, i t  cannot be made 
now post fucto. "A contract, express or iniplied, executed or executory, 
results from the concurrence of minds of two or more p-rsons, and its 
legal consequences are not depcndrnt upon the impressions or under- 
standings of one alone of the partirs to it. I t  is not what either thinks, 
but what both agree." P r i n c ~  v. McRne, 84 N .  C., 674, citing Rrmhild 
v. Pre~man, 77 N. C., 128, and Pcndlc ton  v. Jones ,  82 N. C., 249. See 
also, Bcciley v. R ~ d j ~ s ,  86 N.  C., 517; Lumhcr Go. v. Lumber Co., I37 
N. C., 431 ; h'nitfing 2llilJs v. Guaranty Co., 137 N. C., 665. I n  Lumber 
Co. v. Lurnhnr Go., supra.  we said: "When the terms of an agreement 
are asccrtairied, its effect i~ determined by the law, and does not depend 
upon t h ~  u ~ ~ c e r t a i n  or undis~losed nation or belief of either party." But 
even if thc prcsent expression of a former intention could be considered. 

77 
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i t  could not change the result, as i t  is evident the parties, by their letters, 
meant that the transaction should "stand" as i t  then was, or that every- 
thing should remain in statu quo-that is, the Charlotte policies should 
be in force and the others should "stand" upon the proposal of White & 
Rankin to accept them in the place of the Charlotte policies, the condi- 

tion of the substitution being that thc rate should be reduced. 
( 97 ) Even in this aspect of the case, the Concord policies could not 

be effectually delivered until the condition precedent was per- 
formed. Paunce v. Assurance Co., 101 Mass., 279; Harnzckell v. In- 
surancn Co.. 111 N. Y., 390 (2 L. 12. A., 0. S., 150) ; Insurance Co. v. 
Wibon, 187 U. S., 467. There are other facts that might well be con- 
sidered with reference to this question of delivery. I t  appears conclu- 
sively that the premiums for the insurance under the Concord policies 
had not been agreed upon, as Rankin and Robinson had from the be- 
ginning insisted upon a lower rate than the one offered, and they never 
did agree to the higher rate. Their minds, therefore, had not met and 
agreed upon the same thing, as one of the essential elements, viz., the 
consideration, had not been fixed. So that, in this view, no contract was 
made. Patterson & Co., through White, had proffered the insurance 
on certain terms, which Rankin was unwilling to accept. H e  then re- 
ceived and kept the Charlotte-policies, and the matter being in  this shape, 
Rankin suggested, in his letter of 23 December, 1910, that it be kept in  
abeyance as i t  was, and without any change, until they could hear from 
the insurers represented by Patterson &. Co. as to the lower rate. Rankin 
had rejected White's offer of the Concord policies, for Patterson 
testified: "Yes, i t  was nly intention, when I delivcred them to Mr. 
White, to make delivery to the plaintiff company, but we could not do 
i t  as Mr. Rankin was in  the office there, and we tried to deliver them 
to him and he would not take them." Rankin had the power to overrule 
White, who was acting in two inconsistent capacities, one of which in- 
volved his personal intcrcsts, which conflicted with those of the plaintiff. 
Rankin, then, not only had the authority to act and to reject the policies, 
but it was eminently proper for him to exercise it, as he did, under the 
circumstances, his sole purpose being to do what was best for his princi- 
pal, without any personal advantage to shake the wavering balance. 

But there is another view of the case equally as fatal to the conten- 
tion that the Concord policies wcrc in fore(. at  the time of the fire. These 
policies, if ever delivered and in force, -were of the standard form, that 
is, the form prescribed by the statutcl, Revisal, see. 4760. The following 
is one of the provisions of each policy: "This policy shall be canceled, . . 
at any time, at  the request of the insured, or by the company by giving 
five days notice of such cancrllation." The standard form of policy 
originated, we bclicvc, in the State of New Pork, and our form 
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was substantially copied from the one in  use there. The Court ( 98 ) 
of appeals of that State has const,rucd the provision of the policy 
in regard to cancellation, which we have quoted, in the case of C. P. 
Iron Co., v. Insurance Co., 127 N. Y., 608, and i t  was there decided that 
all that is required for a cancellatidn of a policy and the immediate 
termination of the irlsurance is a request from the insured to the insurer, 
which, if transmitted by the mail, must have been received by the insurer, 
but as soon as received the cancellatioil takes effect at once. The policy - - 
then under consideration used the words, "may be canceled," instead 
of the words, "shall be canceled," which are those to be found in the 
policies sued on in this case. The Court, howmer, said that the termin- 
ology was practically the same and that the words '(may be canceled," 
being the language of the insurer in its polivy (which was not of standard 
form), was empoyed for the benefit of the insured, and should, there- 
fore, receive a liberal construction from the Court, and that, as thus 
used, i t  is not merely permissive, but imperative, and has the meaning 
of "must" or  hall.^' I t ,  theruefore, held that the assent of the insurer 
to the cancellation was not required, as the parties could, by consent, 
have canceled thc policy without any such provision. I t  was also said 
that while it takes two to make a contract, one may end it, if the con- 
tract itself so provides. This is a self-evident proposition. The Court, 
in that rase, concludes with these words: ('No consent of the insurer 
is ess~ntial. No mreting of minds is required. No act on his part is 
necessary. The contract tbrough the force of its own provisions is 
ended by the action of the insurer or insured only. (Stone v. Franklin 
Fire Insurance Co., 105 N. Y., 543.) Although the language of the 
parties is a t  the 'request' of the assured in the one instancr and on 
'noticr' to the assured in the other, we think that in both i t  is within 
the power of the party desiring to end the contract to do so without 
either consent or action on the part of the other. When the insured sur- 
renders the policy and requests that it be canceled, he can do no more. 
ITnless that ends the contract, Be is powerless to end it, and the company, 
while able itself to hang on or let go, as it wishes, can hold him 
against his will. An insolvent insurer, by refusing to cancel, ( 99 ) 
could prevent the insured from procuring other .insurance." I n  
our casc, the general agents, who wrote the policies, retained them in 
their possession and kept them under their control, in the desk of Patter- 
son & Co., or a desk in their office, and therefore no surrend-r of the 

was possible or nncessary. Tlillocl; v. Insurance Go., 54 Mich., 
531; 1 6  A. and E. (2 Ed.), 873. S. M. Robinson, in his letter of 15 
Decemh~r, 1910, not only reqwsted the cancellation of the policies, 
but virtually directed or ordered that it should be done. The lanquage 
of the letter is clear and cxplicit and its meaning unmistakable. I t  
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also appears therefrom that Rankin concurred in making the request or 
order. And both Patterson and White understood what the letter meant, 
that is, a peremptory order to cancel, for White said, "We have lost 
out," that is, Butt & Co. have secured the insurance exclusively, and 
"there is nothing else to do but to cancel those Roberta policies. We 
both ought to be kicked for not notifying Butt & Co. not to renew their 
policies." We see, therefore, that under the statute and by the terms of 
t h ~  policy, the sole requirement to effect cancellation is a request by the 
insured duly communicated to the insurer, and no action on the part of 
the latter and no formal or physical defacement of the policy is required. 
A request thug made operates to cancel the policy, even if the insurer 
absolutely refuses to permit i t  to be done. 16 Ani. and Eng. Enc. (2 Ed.), 
877. The Concord policies were, therefore, canceled when the Robinson 
letter was received by White, and if not then when White received the 
letter of Butt & Co., dated 22 December, 1910. We do not think that 
Rankin's letter of 23 December, 1910, alters the situation. H e  
manifestly did not intend to revoke what he and Robinson had already 
done. H e  was personally partial to White on account of their close busi- 
ness relation, but he felt under an obligation to Butt & Co. because of 
former favors, which had been denied by the Concord companies. There 
was a conflict between the two thus raised, and Rankin decided it in 
favor of Butt & Co., and justly so. We attach no special importance to 
the prima facie case made by the introduction of the Concord policies 
in evidence by the plaintiff. The facts are all before us and the bare p r e  
sumption, as thus raised by the law, vanishes when confronted by the 

real facts of the case. Spruill v. Insurance Co., 120 N.  C., 141 ; 
(100) Pozu~Zl v. Insurance Co., 153 N.  C., 124; Agen v. Insurance Co., 

105 Wis., 217;  Co,fin v. Insurance Co., 127 Fed., 555; Andrus v. 
Casualty Co., 98 N. W., 200. 

Our conclusion, therefore, is that the judge was right in setting aside 
the issues as to the Concord companies and giving judgment for the 
full amount of the loss against the Charlotte companies. This affirms 
the judgment of the court in both appeals. 

Plaintiff's appeal : Affirmed. 
Charlotte companies' appeal : Affirmed. 
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R. B. CARAVAN v. THE BOARD OF DRAINAGE COMMISSIONERS O F  
MATTAMUSKEET DRAINAGE DISTRICT. . 

1 .  (Filed 14  December, 1912.) 

1. Drainage Districts-Bonds-Landowners' Liability-Interpretation of Stat- 
utes-Notice. 

The bonds issued for the Mattarnuskeet Drainage District referring 
to the acts under which they were issued and to the deed of Board of 
Education to the Southern Land Reclamation Company, and the deed 
securing these bonds referring to these acts and to the special proceed- 
ings under which they were formed, affect the bondholders with notice 
of the statute and deed i n  question; and i t  appearing on the face of the 
bonds that  they are  payable three-fourths of the principal and interest 
out of the assessments levied on the lands of the reclamation company 
described in i ts  deed, and one-fourth thereof out of the assessments upon 
all the other lands "in the manner provided by law," it is Held,  this 
amounts to a contract stipulation, affecting and binding upon the holder 
of each bond, that  the obligation shall not constitute a general and pecu- 
niary indebtedness of the district, but payable only out of the assessments 
as  provided for by the law, and that  the individual owners of the land 
who were originally such, and the transferees holding their title, shall 
never in  any event be assessed for more than one-fourth of such liability. 

2. Same-Statates-General Clauses. 
, A subsequent clause appearing on the face of bonds issued by the 

Mattarnuskeet Drainage District, that "for the prompt payment of this 
bond, etc., the full faith, credit, and revenues of the said district are  
hereby irrevocably pledged," is  construed by the general terms used, as  
subordinate to and controlled by the specific stipulation in the preceding 
clause, confining liability of the individual owner to "one-fourth of the 
obligation as  to each bond." 

APPEAL f r o m  ordcr  of Lane, J., heard  a t  chambers, 19 Septem- (101) 
ber, 1512. f r o m  HYDE. 

Civi l  action t? enjoin the  issuance of cer tain d ra inage  bonds b y  t h e  
Mattamuskeet  Dra inage  District,  heard  on re tu rn  to  prel iminary re- 
s t ra in ing  order  before h i s  Honor,  lIenry 1'. Lane, judge holding 
tho  courts  of t h e  F i r s t  Jud ic ia l  District,  a t  chambers i n  El iza-  
ljeth ( I L ~  on 19 %ptrmber,  1912. Th-re was judgment  dissolv- 
i n g  t h e  restraining order, a n d  plaintiffs excepted and  appealed, assign- 
i n g  f o r  e r ror  t h a t  i n  t h e  proposed bond issue t h e  individual  owners of 
l and  mitllin t h e  dis t r ic t  were not  sufficiently p ro twted  i n  t h e  mat te r  
of restricting the i r  obligations i n  a n y  event t o  one-fourth of t h e  amount  
of the bonds, a s  required by  law a l ~ d  t h e  proceedings a n d  deeds under  
which t h e  bond issue was  t o  be made. 

I. M. Meekins and M. H. f i lk l t  for plaintif 
Illawn Le Joncs for dcfcndant. 
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HOKE, J. The validity of this proposed bond issue has been expressly 
declared in Cahw c .  Commissioners, 156 N. C., 183, and many of the 
facts revelant to such issue will be found stated by that well-considered 
case. The present suit is brought by some of the individual owners of 
land within the drainage district, the plaintiff contending, as we under- 
stand his position, that the rights of these owners are not sufficiently 
protected and their liability properly restricted to one-fourth of the 
obligation represented by this bonded indebtedness, as provided by the 
law and proceedings applicable to the subject. After giving the matter 
most careful consideration, we are of the opinion that this apprehension 
is not wcIl founded. The form of the proposed bond, made an exhibit 
in the record, expressly refers to the statutes under which they were 

issued, to wit, chapter 432, Laws of 1909, and chapter 509, Laws 
(102) of 1909, and all acts amendatory thereof, and also to the deed 

by which the board of education, holding t'he interest of the State 
in the lands affected, have passed such interest to the Southern Land 
Reclamation Company, the corporate owner of a large portion of the 
lands, supposed to be at  least three-fourths in value. These acts give 
clear indication that only one-fourth of the cost may be charged against 
the individual landowners, and the deed in question makes reference 
to these acts and to the special proceedings under which the drainage 
district was formed; and further provides in specific terms that the 
grantee, the Southern Land and Reclamation Company, its successors 
and assigns, is to pay three-fourths of the cost of construction and 
maiiltenance of the enterprise. This special proceeding is based on the 
proposition that the liability of the individual owners shall be not more 
than one-fourth of the costs, as shown from the following excerpt from 
the petition: "It is understood, and your petitioners join in  this peti- 
tion with this condition attached, that the cost of the proposed improve- 
ment to the landowners in  said proposed district, other than the State 
Board of Education, shall not exceed $100,000 for peliminary work of 
completing the drainage of said lake and district." 
' 

These references would affect the bondholder with notice of the con- 
tents of the statutes and deeds in question. Claybrook v. Commissioners, 
114 N. C., 453, and authorities cited; and in addition there appears upon 
the face of the bond the following: "The ~ r i n c i ~ a l  and interest of this 
bond are payable as follows and not otherwise, to wit: Three- 
fourths of the principal and interest hereof are payable out of 
asscssrnents levied on the lands of the Southern Land R~clamation Com- 
pany described in a deed to i t  from the State Board of Education of the 
Statc of North Carolina, dntcd 14 January, 1911, and one-fourth of the 
principal and interest of this bond payable out of assessments upon 
all the other lands in the said drainage district in the manncr provided 
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by law." I n  the absence of any inhibitive or qualifying provision in 
the Constitution or statutcs affecting the question, this amounts to a 
contract stipulation i~ffecting and binding upon the holder of 
each and every bond, that the obligation thereby incurred shall (103) 
not constitute a general and pecuniary indebtedness of the district, 
but is payable only out of assessments as provided for by the law, and 
that the individual owners of the land who wcre originally such, and 
the transferees holding their title, shall never in  any event be asszssed 
for more than one-fourth of such liability. Claybroolz v. Commissioners, 
supra: M0:yer v. Pit!/ and County of S u n  E'mncisco, 150 Cal., 131; 
morris or^ v. More?/, 146 Mo., 567; l i - o p n  v. Commissioners Court, 160 
Ma:, 544, and notcs to this case in 37 L. R. A., N. S., pp. 1072-1073; 
Liebwlan 11. S a n  Flancisro, 24 Fed., 705; 21 A. and E. (2d Ed.), pp. 
41-65. 

There is nothing in  Chadotte v. Trust  Co., 159 N.  C., 388 (reported 
in  74 S. E., p. 1054), that in any way militates against this position. 
In  that well-considered case there was not only nothing to restrict pay- 
ment to the assessments imposed pursuant to law, but the bonds issued by 
a municipality having full power to create the indebtedness contained 
express stipulation that they should constitute a "general personal and 
direct obligation of the city," in addition to being a charge on the 
property of abutting owners. Our conelusiori is in no way affected by 
reason of a subsequent clause appearing on the face of each bond as 
follows: "For the prompt payment of this bond and for the prompt 
and faithful performance of all covenants and conditions hereof the 
full faith, credit, and revenues of the said district are hereby irrevocably 
pledgcd." Such provision, expressed in these gene1 a1 terms, must be con- 
strued as subordinate to and contkolled by the specific stipulation con- 
fining liablity of the individual owner to "onc-fourth of the obligation 
as to each bond." 

Thcrc is no error, and the judgment of the lower c o ~ r t  is 
Affirmed. 

Citcd: Shc1Lo.n 71. White, 163 N. C., 93. 
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W. C. COILE v. THE ORDER OF UNITED COIMMERCIAL TRAVELERS 
OF AMERICA. 

(Filed 11 December, 1912.) 

1. Insurance. Orders-Assessments-Payments-Custonl-Suspension. 
A check sent in due time, properly addressed, on a bank where the 

maker had ample deposit to cover it, in payment of an assessment to an 
insurance order in pursuance of a notice sent out by it  to its members, 
and in accordance with the recognized and unrevoked custom of the in- 
surance order, does not work a legal suspension of the member by rea- 
son of the remittance having failed to reach i ts  proper destination in 
the  required time. 

2. Same-Vnited States Mail. 
An insurance order which by an unrevoked and recognized custom 

has received remittances by mail for assessments due i t  by i ts  members, 
is estopped from insisting upon the forfeiture, under the policy con- 
tract, of the rights of a member who, in conformity with this  custom, 
had mailed a good check to cover the assessment in time for it to have 
reached i t s  pfoper destination by due course of the mails. 

3. Negligxwe-Transactions by Mail-Custom-Revocation. 
The regularity of the mail, a public agency, is such that  i t  is not 

negligence to rely upon i t  a s  a matter of transmission, especially when 
i t  has been so used in the course of dealings between the parties, and 
there has been no express revocation. 

4. Same-Insurance Orders-Assessments-Subsequent Payment-Reinstate- 
ment-Wail er-Estoppel. 

The plaintiff duly mailed his good check to cover a n  assessmcnt made 
against him and its other members by an insurance order, which not 
reaching its destination in time, worked a forfeiture a s  suspension un- 
der the rules of the association. while  the plaintiff had been declared 
suspended he received an accident covered by his policy, the subject of 
the acticn. Upon being notified of his suspension, and before 'the acci- 
dent, he applied for reinstatement: IIcld, (1) the plaintiff, under the 
facts of this case, was not legally suspended; (2) his application for 
reinstatcment was not surh a n  acknowledgment of his being lawfully 
suspended a s  would estop him from recovery; ( 3 )  the subsequent col- 
lection of this assessment and other ones by the insurance order was a 
waiver by i t  of its right to  suspend the plaintiff, if otherwise i t  could 
Iawfully have done so. 

APITAL by defendant  f r o m  Long, J., a t  April Term,  1912, of 
(105) BIJNCOMBE. 

Civi l  action. T h e  following issuc was  submitted to the jury 
I s  the O r d - r  of United Conlmercial Travelers  of America, t h e  d c  

fendant  above named,  indebted t o  W. C .  Coile, t h e  plaintiff, a s  allcactl 
i n  tilt‘ compla in t ;  and  i f  so, i n  w h a t  a m o u n t ?  Answer: Yes; $275 : 
interest f r o m  23 March,  1910. 

84 
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From the judgment rendcred, the defendant appealed. 

Mark W. Brown for 
Bourne, Parker & Morrison for def endant. 

Enown., J. The defcndant is a benefit society with an irlsurance 
featurc, of which the plaintiff was a nlcmber. On 26 February, 1910, the 
plaintiff was suspended because of nonpayment of Assessment No. 99 in 
the sum of $2. On 23 March, 1910, thc plaintiff met with an accident, 
about which thcre seems to bc no controversy, and he brings this suit to 
recover the sum to which he would be cntitled under the terms of the 
accident policy. 

The plaintiff notified the defendant of the accident by mail on 1 
April, 1910. The defendant contends that at  the time of the accident 
the plaintiff was suspended as a member of the order, and was not 
cntitled to its benefits. This is the only point necessary to consider 
upon this appeal. 

The evidcnce tends to prove that Assessment No. 99 was levied 25 
January, 1910, payable on or beforc 24 Fcbruary, 1910. Notice was 
mailcd to the plaintiff at  his address with remittance blank and an 
addrcssed cnvclopc was sent with the notice. 

A part of the notice was in thc following words: "This notice is 
mailcd from the Supreme office, but your remittance must be made to 
the secretary of your council, as per inclosrd envelope." 

Thc testimony tends to prove that the plaintiff mailcd his check a t  
Morristown, Tenn., for Assessment No. 99, on 22 or 23 February, 
1910, in a properly addressed and stamped envelope and in ample (106) 
time to reach the secretary at Asheville before the date whcn the 
said Assessment was due. At the time the plaintiff had funds in  the bank 
with which to pay the check. Tcstimony tends to prove that i t  was a 
matter of custom for members of the order to pay their dues with checks 
duly mailed, and that they were accepted by the sccretarp in  paymmt. 
The check was not received by the secretary, and on 26 February, 1910, 
thc plaintiff was suspended because of nonpayment of Assmment No. 99. 

Plaintiff did not know thc check had not becn received until 16 March, 
1910, when he saw Wilcy, the chief officcr of Asheville Council, to whom 
he gave a duplicatc check for said Assessment No. 99, and at  the same 
time told him that he had sent the original check from Morristown to 
the secretary. 

Upon receipt of thc duplicate check, W i l ~ y  said, "That makes you all 
right." The plaintiff was then in good hcalth, and i t  was seven days 
before the accidcnt. This assessmcnt was paid by the plaintiff and re- 
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tained by the dcfendant. After that the plaintiff was regularly assassed 
as a member for Assessment No. 100. 

Upon the evidence we think his IIonor was correct in holding that the 
plaintiff was entitled to recover, as he had not been lawfully suspended 
as a member of the order. The defendant not only collected and retained 
the $2 for Assessment No. 99, for the iloripayment of which he was sus- 
pended, but also retained the $2 for Assessmcnt No. 100. The defendant 
cannot keep the plaintiff's money and escape liability. Matthews 
v. Insuranc- Co., 147 N. C., 339 ; Morgan v. In su~anca  Co., 42 Wash., 10. 

I t  is true, the plaintiff applicd for reinstatement prior to the accident, 
and it is contended that this was an acknowledgment that hc had been 
properly suspended. We do not think so. The plaintiff applied because 
he had been notified that he had been suapended, but he had a right also 
to rely upon the fact that his Assessment No. 99 had been paid and that 
the company had no right to suspend him. 

Assuming that he had been properly suspended, the defendant waived 
the same by collecting Assessment No. 99 and the subsequent Assess- 
ment No. 100, themby treating the plaintiff in all respects as if he 
were a member in good standing. M o r p n  v. In su~~ance  Co., supra. 

A coursc of action on the part of the insurance companp which 
(107) leads thc party insured honestly to believe that by conforming 

thereto a forfeiture of his policy will not be incurred, followed by 
due conformity on his part, will estop the company from insisting upon 
the forfeiture, though i t  might be claimed under the express letter of the 
contract. Insurrrncc Po. 1 1 .  Eggleston, 26 U .  S., 577; Insumnca Co. v. 
Norton, 96 U. S., 234. 

I n  sending his check for Assessment 99, the plaintiff conformed to the 
custom recognized and adopted by the defendant. The regularity of the 
mail, a public agency, is such that i t  is not negligence to rely upon i t  as 
a method of transmission. especially when i t  has been so used in the 
coursc of dealings between the partics and there has been no express 
revocation. Hollowell v. Insurance Co., 126 N .  C., 398. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Mill Co. v. Webb, 164 N. C., 89; Tmst Co. v.  ~ a n i ,  166 
N. C., 117. 
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C. F. SIPE ET AT,. V. THOMAS HERMAN Er a. 
(108) 

(Filed 4 December, 1912.) 

1. Partition-Pleas-Sole Seizin-EjectmentParties. 
When in adversary proceedings to partition lands resistance is  made 

under the plea of sole seizin under a deed from the petitioners to the 
locus in quo, the proceedings, in  legal effect, becomes a n  action of eject- 
ment under the general issues thus raised, with the petitioners as  
plaintiffs and their adversaries as  defendants. 

2. Same-Parties-Burden of Proof-Possession-Bond. 
When proceedings for partition of lands, by the plea of sole seizin, 

becomes in legal effect an action of ejectment, the burden of proof is 
on the plaintiffs to establish their title, and the defendants, in posses- 
sion, a re  required to give bond. 

3. Partition-Sole Seiziu-EjectnientDeeds and Conveyances-Title-Evi- 
dence-Judgments. 

When in proceedings to partition lands the tenancy in common is  not 
denied, except that the defendant claims sole seizin under a deed from 
the plaintiff to their interest in  the lands, in  the absence of evidence of 
the defendants tending to show a good and sufficient deed upon which 
they rely, judgment is  properly rendered for the plaintiff. 

4. Same-Married Women-Privy Examination. 
Sole seizin being relied upon in a n  adversary proceeding to partition 

lands, under a deed alleged to have been made by the feme plaintiff, a 
tenant in common, with her husband, but without her privy examina- 
ticn, i t  is Held, that the deed of the fcrne plaintiff is void, and a s  no 
tille passed thereunder, the defendants failed to show a superior title, 

l and the defense must fall. 

5. Deeds and Conveyances-Priry Examination-Title-Parol Evidence. 
When a deed from a married woman, made without her privy exam- 

ination, is  relied on by defendant in his chain of title, i t  is  incompetent 
on her cross-examination as  a witness to contradict her testimony a s  to 
the quantity of the estate she thereby attempted to convey; and a s  the 
deed itself was insufficient, i t  was incompetent to  prove by the witness, 
by par01 evidence, that  she and her husband had thereby conveyed the 
fee. 

6. Husband and Wife-Actions-Joinder of Husband-Interpretation of Stat- 
utes. 

While a wife may sue in  her own right to recover her lands, her hus- 
band may join therein to assist her in the vindication of her right 
(Revisal, sec. 408). 

7. Same-Registration. 
In  an action by the husband and wife to recover the lands of the lat- 

ter, in which defendants claim sole seizin under a deed from them both, 
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but  without the wife's privy examination, the recorded deed is not evi- 
dence, as it is void as to the wife, and no judgment could be rendered 
to dispossess her, or to the prejudice of her possession as against the 
husband, especially when the husband is suing in the right of the wife. 

8. Estates-Husband and Wife-Tenant by the Curtesy Initiate-Constitu. 
tional Law. 

The estate of the husband as tenant by the curtesy initiate is abolished 
by Article X, sec. 6, of the Constitution, leaving the wife's land, a part 
of her separate estate, her sole and exclusive property. The incidental 
right of the husband in his wife's land discussed by WALKER, J. 

APPEAL by defendant from Adams, J., at May Term, 1912, of 
CATAWBA. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE WALKER. 

(109) TV. C. Feimster for plaintiff. 
S. H. Jordan and W .  A. Self for defendant. 

WALKER, J. This is a proceeding for the partition of the tract of land 
described in the petition, especially a tract of 10% acres, among the 
owners, as tenants in common thereof, they having inherited the land 
from their ancestor, Mahala Herman, who originally was the owner 
thereof. Defendants Thomas and Elizabeth Herman deny the tenancy in 
common of plaintiffs with them and their right to partition, plead 
sole seizin, and specially aver that the plaintiffs, who are Caln F. 
Sipe and Fannie C. Sipe, conveyed their interest, or such as 
they once had, to Elkanah L. Herman, who devised i t  by his will 
to defendant Elizabeth Herman, for life, with remainder to another 
defandant, Thomas Herman, in fee. There is no dispute as to 
the tenancy in common between the parties and the resultant right to 
partition, unless the defendants have offered testimony sufficient in law 
to show that plaintiffs had parted with their title to Thomas and Eliza- 
beth Herman, as above set forth. Under the old system, this would 
have been an action at law, there being no equitable element involved. 
There is no allegation or prayer for relief in the way of correction or 
reformation of the deed, upon which the defendants rely to support 
their plea of sole sGzin. When the defendants denied, in their answer 
to the petition, that plaintiffs, claiming in the right of the feme plaintiff, 
Fannie C. Sipe, are tenants in common with them and plead non tenent 
in simul or sole seizin in themsehes, the general issue in  a proceeding for 
partition, the case in legal effect is converted into an action of ejectment, 
with the petitioners as plaintiffs, and their adversaries as defendants, the 
burden being on the plaintiffs, and the defendants being required to 
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give bond on filing their answer, which scems not to have been done in 
this case. IIuneycutt v. Broolcs, 116 N.  C., 788; Vaughan v. Vincent, 
88 N. C., 116; Parker v. Taylor, 133 N.  C., 103; Purvis v. Wilson, 50 
N.  C., 22; Alexander v. Gibbon, 118 N.  C., 796; Bullock v. Bullock, 131 
N. C., 29. Plaintiffs proved that they and their contenants, Thomas 
being one, inherited the lands from their mother, Mahala Herman, and it 
appears that defendants Thomas arid Elizabeth Herman, appcl- 
lants, claimed under the will of Elkanah L. Herman, to whom (110) 
the said defendants allcged the land had been conveyed by the 
plaintiffs, so that those two defendants claimed under the plaintiffs; 
and having shown no superior title and none acquired by themselves, 
the plaintiffs have mado out a p~irna facie case, which entitles them to 
judgment (Cox 9. Ward, 107 N.  C., Hi'), unless the position of de- 
fendant as to the alleged deed of plaintiffs to Elkanah Herman can be 
sustained, and we do not think i t  is tenable. There is certainly no valid 
deed from plaintiffs which passed the title to Elkanah Herman, as the 
land belonged to the feme plaintiff, a married woman, and the deed intro- 
duced by the defendants, purporting to be a decd signed by plaintiffs, 
contains no privy examination of the plaintiff Fannie C. I-Ierman, and 
is, therefore, void as to her. Coolc v. Piitman, 144 N. C., 530. Upon the 
cross-examination of Fannie C. Herman, defendant's counsel proposed 
to read the deed, as registered, to the witness, and the evidence was ex- 
cluded. The deed was offered, as appears in the case, for the purpose of 
contradicting the witness, who on the same cross-examination had stated 
that she had only given to her father, Elkanah Herman, "a paper for a 
life estate," whereas the deed showed that a fee was intended to be con- 
veyed. But defendants could not thus establish their title to the land by 
parol. Cox v. Ward, 107 N. C., 507. Defendants could only show a paper 
title by a deed or other instrument sufficient to pass title, and could not 
prove orally, even by the f ~ m e  plaintiff as a witness, that they had ac- 
quired the fee from her and her husband. This is too plain for argument. 
The evidence was, therefore, immaterial and was properly ruled out. 
The defcndant next offered to read in evidence the registry of the same 
deed. The court excluded the evidence upon objection by plaintiffs. 
The deed was not evidence as to the feme plaintiff ( Cook v. Pittman, 
supra), the admitted owner of the land at  the time i t  purported to 
have been executed, and her husband is only a formal p r t y  to 
the suit, claiming no interest therein, they having had no children, so 
far  as appears. Defendants did not propose td prove the execution of 
the deed at  common law for the purpose of showing color and 
then proving adverse possession. I f  in this way defendant (111) 
could have shown a good t i t l ~  as against her husband, a merely 
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nominal party, i t  would not have barred her right of entry, and would, 
therefore, have been of no practical advantage to them. They could get 
no judgment for the posession against her, or writ of possession to oust 
her, as she being the owner and having the present right of possession, 
the court would not give a judgment and a writ to the prejudice of her . 
right. Springs v. Schenck, 99  N. C., 552. Besides, as we have indicated, 
her husband is suing, not for himself, but in her right, and is merely ' 

joined with her permissibly, under Revisal, see. 408. This being her 
separate property, she could sue alone for its recovery, but is permitted 
to join her husband to assist her in  the vindication of her right. I t  has 
been held that Constitution, Art. X, sec. 6 abolished the estate of the 
husband as tenant by the curtesy initiate, the land being her sole and 
exclusive property, if a part of her separate estate. Walker v. Lo~zg, 
109 N .  C., 510; Thompson v. Wiggim, ibid., 508;  Perkins v. Brinkley, 
133 N. C., 154; Hodgin v. R. R., 143 N. C., 93. It is said in  Thompson 
v. Wiggins, supra, and Hodgin v. R. R., supra, that he has a sufficient 
interest in the wife's land to constitute him technically a freeholder, and 
this interest is defined to be a right of joint occupancy with his wife, and 
he has the incidental right of ingress and egress. Thompson V. Wiggim, 
supra, citing Manning v. Manning, 79 N.  C., 293. Speaking for myself, 
and not committing the Court to my view, it does not seem ho me that 
this is a freehold estate, nor an estate at all, but a mere right of joint 
occupancy with the wife, which appears to be based upon their social re- 
lations or conjugal duties. Perkins v. Brinkley, supra. But Justice 
Bynum said, in  Manning v. Marrning, supra: "The plaintiff is entitled 
to be let into the possession of her lands, and, in a legal sense, the sole 
and exclusive possession." Referring to Constitution Art. X, sec. 6, 
Just ice Connor said, in Perkins 11. Rrinkley, supra, quoting the language 
of Merrimon, J. C., in Walker v. Long, svpm: " 'This provision is very 
broad, comprehensive and thorough in its terms, meaning, and purpose, 

and plainly secures to the wife the complete ownership and contra1 
(112) of her property as if she were unmarried, except in  the single 

respect of conveying it. She must convey the same with the con- 
sent of her husband. I t  clearly excludes the ownership of the husband 
as such, and sweeps away the common-law right or estate he might at  
one time have had as tenant by the curtesy initiate. The strong, ex- 
clusive language of the clause recited above is that the property "shall 
be and remain the sole and separate estate and property of such female," 
the wife.' All of our legislation and judicial construction of the Consti- 

. tution and statutes have been in the same direction." 
The Court has said the husband's right is a freehold estate, and we 

will continue, therefore, so to treat i t ;  but i t  is an anomalous one, and 
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personal t o  t h e  husband, a n d  surely does no t  give a s t ranger  t h e  r igh t  
t o  oust the 'husband against t h e  consent of t h e  wife, a s  t h e  husband's 
r igh t  i s  based upon  their  conjugal relation. I t  m a y  be added t h a t  t h e  
husband h a s  claimed n o  interest,  o r  r a t h e r  n o  estate, i n  t h e  land, a n d  
s imply joined wi th  h i s  wife  in t h e  deed t o  E l k a n a h  Herman,  according 
t o  t h e  requirement  of t h e  statute, i n  o rder  to  pass her  estate. 

U n d e r  p roper  instructions f r o m  t h e  court,  t h e  j u r y  returned a verdict 
f o r  t h e  plaintiffs, and  judgment was  entered upon  it .  W e  find no e r r o r  
i n  its doing so. 

N o  error .  

Cited: Ditmore v. Rezforrl, 165 N. C., 620. 

HENRIETTA MILLS v. RAY McDANIEL ET AL. 
(113 

(Filed 4 December, 1912.) 

1. Clerks of CourtProbate-Appeal-Superior Court--Jurisdiction. 
Clerks of the court exercising probate powers are  not regarded under 

our Constitution and statutes a s  tribunals or officers exercising a sepa- 
rate and independent jurisdiction to that  of the Superior Courts, and 
their judgments and rulings on appeal a re  very generally subject to 
the supervision and control of the courts. 

2. Same-Issues of Fact and Law-Procedure. 
The rulings or decisions of the clerks of the court must be "trans- 

ferred for trial to the next succeeding term of the Superior Court (Re- 
visal, sees. 78, 114, 529, 717), i f  determinable issues arise on the plead- 
ings i n  a procedure where the adversary rights of litigants are pre- 
sented; and if there be issues of law or material questions of fact de- 
cided by the clerk, they may be reviewed by the judge a t  term or in 
chambers, on appeal properly taken; and in passing upon these questions 
of fact, the court may act on the evidence already received, or if this is 
not satisfactory, it may ordinarily require the production of other evi- 
dence a s  an aid in  the proper disposition of the question presented. 

3. Same. 
Upon appeal to  the Superior Court from the rulings or decisions of 

the clerks of the court in  matters of probate, very large latitude is al- 
lowed in the method of procedure and the extent of the relief which may 
be afforded by the appellate court, with a view of promoting right 
decisions. 

4. Same-Evidence. 
An appeal may be taken from the adverse ruling or decision of the 

clerk of the court in proceedings to establish and declare a proper pro- 
bate and privy examination to a deed by a feme covert, upon the ground 
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that it had been duly taken, but the printed and written form had be- 
come detached from the deed in some way and lost or destroyed; and in 
this case it is Held sufficient evidence for the judge to reverse the ruling 
or decision of the clerk and to sustain the probate, the evidence con- 
sisting of entries and indzcia on the face of the deed, and testimony of 
the clerk himself, together with that of another witness. 

~ F P E A L  by defendant from Foushee,  J . ,  at Spring Term, 1912, of 
RUTHERFORD. 

Proceeding to establish and declare the proper probate of a deed, in- 
cluding the privy examination of a feme covert,  heard on appeal from 
the clerk of the Superior Court before Foushee, J . ,  at Spring Term of 
RUTHERFORD, 1912. 

I The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE HOKE. 

E. ,T. Just ice ,  J .  W .  Pless,  and  Y o r k  Co leman  for p l a i n t i f .  
R. 8. E a v e s  and  M c B r a y e r ,  M c B r a y e r  & M c R o r i e  for defendant .  

HOKE, J. The plaintiff, claiming the land under a deed and mesne 
conveyances from William Butler and his wife, Xyra,  instituted 

(114) a proceeding before the clerk of the Superior Court of Rutherford 
County to establish and declare a proper probate of said deed, and 

alleged that this probate and privy examination had been duly taken, 
but $he printed and written form showing this had become detached 
from the deed in some way and lost or destroyed. 

On the original hearing before the clerk there was finding and adjudi- 
cation by that officer that no proper probate had ever been had, and on 
appeal this finding and adjudication was affirmed by the Superior Court 
and again affirmed in this Court (see case, 165 N. C., 249). Pending 
a petition to rehear and on application formally made, another hearing 
was allowed on account of newly discovered evidence. And this order 
having been properly certified, the clerk again heard the matter and gave 
judgment substantially the same as that first rendered by him. On 
appeal, this judgment was reversed in the Superior Court, and the cause 
is now before us on defendant's appeal. 

I t  was chiefly urged for error by the defendant, stating the position in 
his own language, '(That the judge of the Superior Court had no juris- 
diction or power to review the finding of the clerk on the question in- 
volved, that is, that no appeal lies from such finding; the purpose of the 
motion or proceedings being to set up or amend the record of the probate 
court of Rutherford County, of which the clerk is e x  o f f i c io  judge," 
citing the case of P e r r y  v. A d a m s ,  83 N .  C., 266, and some others of like 
purport. I f  it be conceded that this is a -proceedin% to amend or restore 
a lost record, defendant's position could not be sustamed. Our Constitu- 
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tion and statutes dn not now provide or recognize a probate court or 
probate judge as a tribunal or officer exercising a separate and indep-nd- 
ent jurisdiction. Under the law as it now exists with us, these matters 
of probate are chiefly referred to the clerks of the Superior Court and 
the judgments and rulings of these officers are on appeal very generally 
subject to the supervision and control of the court, either in chambers 
or in term. I f  determinative issues arise on the pleadings in  a procedure 
where the adversary rights of litigants are ordinarily presented, such 
issues must be "transferred for trial to the next succeeding term of the 
Superior Court7' (Rcvisal, secs. 78, 114, 529, and 717), and if 
there be issups of law or material questions of fact decided, these (115) 
may be reviewed by the judge at  tern1 or in chambers on appeal 
properly taken, and in passing upon these questions of fact the court may 
act on the evidence already received, or if this is not satisfactory, i t  
may ordinarily require tlie production of other evidence as an aid to the 
proper disposition of the questions presented. With the view of pro- 
moting right decisions very large latitude is allowed in the method of 
procedure and the extent of the relief which may be afforded by the 
appellate court, a position supported by authoritative decisions and 
which is in  accord with the policy and express provisions of our statutms 
on the snbject, In r~ Rattle, 158 N.  C., 389: Williams v. Dunn, 158 
N. C., 399; Tayloe v. Carrow, 156 N. C., 6 ;  Beckwith e t  al., ex parte, 
124 N. C., 111; Wynne v. Small, 102 N .  C., 133; James v. Spencer, 
95 N. C., 271; Eevisal 1905, sees. 610, 611, 612, 613, 614. 

Thc case of Pew/ v. A d a m ,  supra, and other cases of like kind, relied 
upon by dcfcndants, were appeals to the Supreme Court on questions 
involving the exercise of discretionary powers of the lower court, and 
were made to depend chiefly on the constitutional provision restricting 
thc appellate powers of this Gourt to ('matters of law or lrgal inference," 
and have no application to appeals from orders and judgments of the 
clerk to the jitdye in chambers or the Superior Court in term. Bagley v. 
Wosd, 34 N. C., 90. 

I t  mas further contended, "That the evidcnce is insufficient to support 
the finding that the privy examination of Myra Butler was properly 
taken," but if snch a position werr open to defendmts, the facts in 
evidence are entirely against them. The entries and indicia on the face 
of the deed, the direct evidwcc of the clerk who acted in the premises, 
and the additional and supportin? testimony of tho witness Wooten, 
afford convinein? evidrncc of the privy examination of the f c m e  covert, 
and fully justify the action of his &nor in finding that the deed was 
correctlv and properly proven as to  both the grantors. 

We find no error in tlie record, arid the judgment must be 
Affirnled. 

93 
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(116) 
LAURA SPENCER v. JOHN H. FISHER. 

(Filed 20 December, 1913.) 

1. Intoxicating Liquors-"Ci~il Damage Laws9'-Sale to Minors-Interprets- 
tion of Statutes. 

Revisal, sec. 3525, giving a right of action for exemplary damages to 
the father, etc., against one who by sale or gift violates the provisions 
of section 3524, should be construed in connection with the latter see- 
tion, thus making section 2535 apply to  any person who keeps on hand 
intoxicating drinks or liquors for the purpose of sale or profit, and pro- 
viding that  such persons "shall be ronsidered dealers within the mean- 
ing of this section," 3524. 

2. Bame-Penal Statutes-Strict Construction-Common Law. 
Revisal, secs. 3524 and 3525, being among that class of statutes known 

as  "civil damage laws," are  highly penal, and give a right of action un- 
known to the common law, and should be strictly construed; and no 
one may be held liable under the statutes unless included i n  their terms. 

3. Intoxicating Liquors-Wuil Damage L~aws'~--Sale to Minors-Dealers- 
Interpretation of Statutes. 

When a shipment of intoxicating liquor is made to a minor undcr cir- 
cumstances that  would otherwise give a right of action to the parent, 
etc., under the provisions of section 3525 of the Revisal construed in 
connection with section 3524 thereof, and a bill of lading attached to 
the draft for the liquor is sent through the bank, which is paid by the 
minor to the cashier of the bank, who gives him the bill of lading with 
which he gets the liquor, the cashier, in his capacity a s  such, is  not 
such a person a s  the statute contemplates, and an action against him, 
under its provisions, will not lie. 

CLARK, C. J., concurring. 

APPEAL by plaintiff from T'Vl~edbee, J., at the May Term, 1912, of 
CRAVEN. 

The facts arc suficiently stat.ed in thc opinion of the Court by ME. 
JUSTICE WALKER. 

W. I). McIver for plain,tijr. 
N o  counsel for defendant .  

(117) WALKER, J. This action was brought by the plaintiff to re- 
cover damages of the defendant for unlawfully selling liquor to  

her son, Carl Spenccr, in violation of R-visal, see. 3525. The court 
sustained a demurrer to the complaint, and plaintiff appealed. 

I n  order to understand the nature of the cause of action given by that 
statute, we will harc to read and consider i t  in connection with the next 
preceding section. 
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Section 3524: "If any dealer in intoxicating drinks or liquors sell, or 
in  any manner part with for a compensation thcrefor, either directly 
or indirectly, or give away such drinks or liquors, to any unmarried 
person under thc age of 21 years, knowing the said person to be under 
the age of 21 years, he shall be guilty of a misdemeanor; and such salc 
or g i ~ i n g  away shall be prima facie elridenee of such knowledge. Any 
person who keeps on hand intoxicating drinks or liquors for thc purpose 
of sale or profit shall be considered a dealer within the meaning of this 
section." 

Section 3525: "The father, or, if he be dead, the mother, guardian, or 
employer of any minor to whom a sale or gift shall be made in violation 
of the preceding scction, shall have a right of action in  a civil suit against 
the person or persons so offending by such sale or gift, and upon proof 
of such illcgal sale or gift shall recover from such party or parties so 
offending such exemplary damages as a jury may assess: Provided, that 
such assessment shall not be less than $25." 

There was no action at  common law of this kind. I t  is entirely statu- 
tory, and hence m ~ ~ s t  be governed wholly by the provisions of the statute. 
Black on Intoxicating Liquors (1892), see. 281. The statutes which are 
now familiarly known as "ciril damage laws" are intended to impose a 
civil responsibility upon liquor dealers for some of the evils which their 
traffic engenders. These laws give a right of action, against such per- 
sons, to innocent parties who sustain injury by the intoxication of per- 
sons supplied with liquor by the defendants, or by the consequences of 
such intoxication, or by the acts of intoxicated persons, or by the furnish- 
ing of liquor to minors or drunkards, with knowledge of the minority or 
intemperate habits, after warning given not to do so. The civil damage 
law should receive a strict construction, being highly penal in its 
character and introducing remedies unknown to the common law, (118) 
and the statutes being framed in some jurisdictions so as to give 
to the party prosecuting a decided advantage over the party defending. 
Hence, for examplej no person can maintain an action under its pro- 
visions to whom a right of action is not given by its terms. Rut, on the 
other hand, while a statute of this character should not b- enlarged, i t  
should be interpreted, where the language is clear and explicit, according 
to its trur intent and meaning, having in view the evil to be remedied and 
the object to be attained. The evidcnt objcct was to suppress the sale 
and use of intoxicating licluors, and to punish those who, in any form, 
furnished means of intoxication, by making them liable for damages 
which might arise and which were caused by the parties who furnished 
such means. I t  would be a gross failure of justice to put so narrow 
a construction upon these acts 2s to impair the effects they were intended 
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to produce. Their beneficent purpose is not to be defeated by technical 
or verbal niceties. Under the civil damage laws of the more usual type, 
any person may maintain an action for injuries of a certain character 
suffered by or inflicted upon him through the intoxication of a third 
person, or by the acts of such person while drunk, when the intoxication 
was caused, entirely or in part, by liquor furnished by the defendant. 
But as the action is statutory, all the statutory requisites must be present 
hefore the suit can be sustained. Thus, there must be a "sale," "gift," 
or "furnishing" of liquor, according to the terms of the act. Black Int.  
Liquors, secs. 277, 279, and 304, and 23 Cyc., p. 309 et seq. The effect 
of statutes of this kind is to create a new cause of action in tort, and 
i t  is purely an action ex delicto, and not only that, but i t  is for a personal 
tort and injury, as much so as in the case of an assault and battery. 
Black, see. 281. I t  is said in 23 Cyc., p. 309, that, "Civil damage laws 
create a new right of action unknown to the common law. A proceeding 
thereunder is not a criminal prosecution or an action for the recovery 
of a fine or penalty; i t  is simply an action of tort founded on the statute. 
And where the common-law system of pleading is in force, 'case' is the 

proper form of action under such statute." 
(119) I f  these well settled principles be applied to the facts stated 

in  the complaint, and our statute is considered in connection 
therewith, it will be seen most clearly that the judgment of the court 
was correct. The sale of liquor to Carl Spencer is alleged to have been 
under these circumstances: A. Hatke & Co.'s agent at New Bern, N. C., 
took his order for a case of whiskey, which was shipped by rail to New 
Bern, and a draft, with bill of lading attached, for the price of the liquor 
was sent by mail to the defendant, the Xutual Aid Banking Company, 
for collection. The defendant's cashier, John H. Fisher, was informed 
loy Carl Spencer's uncle that Carl was a minor and unmarried; but 
nrwrtheless, when Carl Spencer paid the draft, he surrendered to him the 
1,ill of Isrding, which was presented by Carl Spencer to the freight agent 
of the Norfolk Southern Railway Company at New Bern, and the pack- 
age of liquor was thereupon delivered to him. 

I t  will be observed that Revisal, see. 3525, gives the action to the 
mother and others named, when the sale to the minor is made in  viola- 
tion of the preceding section, that is, section 3424, which by its very 
terms confines the forbidden sales to those made by "dealers in intoxicat- 
ing drinks and liquors." The defendants are not such dealers, and no 
one, we presume, would say otherwise, for the statute itself, section 
3524. defines such a dealer to be "a person who keeps on hand intoxicat- 
ing drinks or liquor for the purpose of sale or profit." There is no alle- 
gation in the complaint that defelldants ever dealt in liquor so as to 
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make them "dealers" within the meaning or words of that definition, and 
they certainly arc! not within the intent or spirit of the statute. We have 
seen that as this is a right and remedy in derogation of the common law, 
or which did not exist before the passage of the law, the plaintiff must 
show such a case as will come within the language of the statute when 
strictly construed, but even the most lib2ral interpretation of its words 
will not embrace the case as made by the allegations of plaintiff's com- 
plaint. 

The plaintiff cannot recover in any view of the case.stated in her 
complaint, and whether the shipment was interstate or intrastate can 
make no difference, and we decline to consider that matter. 

I n  what we have said we do not mean to imply that even at (120) 
common law a mother may not have an aciion for damages for 
the unlawful sale of liquor to her minor child, when the effect of so 
doing is injurious to him and, consequentially, to her, as if the child, by 
reason thereof, should contract the baneful habit of excessive drinking 
and intoxication, or shall be rendered unfit for any useful emp!oym.nt. 
We merely mention the matter, without expressing any opinion in regard 
to it. Some reference was made to it by Justice Montgomery, arguendo,. 
in Hollnman v. Harward, 119 N.  C., 150. I n  that case a husband was 
permitted to recover damages of defendant for sdlino; laudanum to his 
wife for use as a beverage, after being sufficiently cautioned not to do so, 
by which her mental and physical faculties were greatly impaired, to 
such an extent that she became an opium cater, and he was consequently 
deprived of her companionship, and otherwise seriously dzmacred. Suf- 
fice i t  to say that this action was brouqht up011 the statute, and there are 
no allegations in the complaint sufficient to authorize a recor7ery for any 
other cnuse. We need not consider the defendant's other objections to 
.plaintiff's complaint. The c la in tiff has simply failed to allego any 
cause of action at common law, or under the statute, against the defend- 
ant. and the demurrer was, therefore, properly sustained. 

Affirm~d. 

CLARK, C. J., concurring: The liquor was shippod from Richmond, 
Va., by A. H a t k e 4  Co., wholesale whiskey dealers in that city, consigned 
to themselves at New Bern, N. C. On its arrival at  New Bern the 
interstate dealing was completed. -4ny fiubsequent act to transfer the 
whiskey from IIatke QL CO. to Carl Spencer, and the receipt of money 
from Spencer by Hatke's agent, mas a transaction in this State forbidden 
by our statute. I n  Dclamatnr v. South Dakota, 205 U. S., 93, it was 
held that, "Since the enactment of the Wilson law, which expressly pro- 
vides that intoxicatir~g liquors coming into a State should be as com- 
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$etel$ under the control of the State as though manufactured therein, 
the owner of intoxicating liquors in one State cannot, under the commerce 

clause of the Constitution, go himself or send his agent into an- 
(121) other State and i t 1  defiance of its laws carry on the business of 

soliciting proposals for the purchase of such liquors." If  i t  is a 
violation of State law for Hatke through an agent to solicit a buyer for 
his liquor, i t  follows that he could not after the arrival of the liquor here, 
through an agent, dispose of it to Spencer and receive payment therefor 
without being liable to an action under Revisal, 3525. 

While the 'act is an intrastate act, our statute, Revisal, 3525! gives 
an  action for damages only against the "dealer" in  intoxicating liquors. 
I t  is not like a statute making such act a misdemeanor, for in  that case 
those aiding and abetting are equally guilty. Our statute gives an 
action against the dealer only, and hence the demurrer was properly SUS- 

tained. I f ,  however, the plaintiff could obtain service upon Hatke by 
attachment of property or otherwise, the action would lie against him 
under our statutes. 

WAYNE MERCANTILE COMPANY ET ALS. V. COMMISSIONERS OF 
MOUNT OLIVE. 

(Filed 14 December, 1912.) 

1. Cities and Towns-Taxation-Tax on Nerchants-Graduated Tax. 
An incorporated town, having the legislative authority to impose a 

license tax on trades, etc., may impose it upon merchants by a flat rate 
of taxation uniformly made; and while a graduation of the tax, if that 
method is pursued, is better regulated upon a basis of a percentage of 
sales, yet it is legal i f  made upon a system of dividing the merchants 
roughly into a certain number of classes according to the amount of 
their annual sales. 

2. Same-Interpretation of Statutes, 
, Under the provisions of section 30, chapter 201, Private Laws of 1905 
(repealed in 1907 but reenacted by chapter 28, Private Laws of 1911), 

and section 48 of said chapter (Private Laws 1905) the town of Mount 
Olive is empowered to levy a license tax on merchants, graduated in 
certain classes according to their annual sales. 

APPEAL by plaintiffs from order of Ferguson, J., at chambers, 
(122) of WAYNE. 

The facts are sufficiently stated in the opinion of the Court by 
MR. CHIEF JUSTICE CLARK. 

17. C. Munroe for plaintiffs. 
M. 1'. Dickenson for defendant#. 
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CLARK, C. J. This is an action submitted without controversy to 
determine the validity of the following ordinance of the town of Mount 
Olive, levying a graduated license tax according to the amount of sales 
of merchants doing business in  the town of Mount Olive, as follows: 
"On cvery merchant, storekeeper, or dealer in goods, wares, or merchan- 
dise, a graduatrd tax as follows: On annual sales, of $50,000 or over, 
$76; $20,000 to $50,000, $50; $12,000 to $20,000, $25; $5,000 to $12,- 
000, $15; $5,000 or less, $10." 

Thc charter of the  town of Mount Olive, Private Laws 1905, chap. 
201, provides among other things, section 30, as follows: "That the 
commissioners of the town of Mount Olive, in  addition to the powers 
of taxation already grantrd in the charter of said town and the amend- 
ments thereto, shall be and arc hereby empowered to levy and collect 
annually a privilege or licrnse tax on all trades, professions, agencies, 
business operations, exhibitions, a ~ d  manufactories in  said town of 
Mount Olive." 

That section was repealed, i t  is true, in Private L a m  1907, but was 
rehacted in  Private Laws 1911, chap. 28. Section 48 of the charter, 
Private Laws 1905, chap. 201, is as follows: "The town of Mount Olive 
is hereby vcsted with all the powers, rights, privileges, and immunities 
enumerated in  chapter 62 of The Code not inconsistent with any pro- 
vision of this act." 

The plaintiffs concede, and i t  is established by undisputed authority, 
that a flat rat(. of taxation upon an occupation would be legal, but i t  is 
contended by the plaintiffs that if any graduation is made i t  must be 
made strictly by a percentage on the amount of sales. A flat rate is mani- 
festly the most inequitable, thouqh i t  is undoubtedly legal. Ad- 
mitting that graduation by percentage is a juster method, the (123) 
town authorities are not compelled to adopt i t  when they decide 
to avoid the most inequitable. 

The town of %bunt Olive might have laid a flat tax upon all mer- 
chants, requiring all to pay the samc amount; but instead of 
this, i t  szlected, not the better method of a tax graduated accord- 
ing to the percentage of sales, nor the best method of a graduated 
tax requiring a higher rate per cent on large receipts than on 
smaller' receipts, but the authorities chose the system of dividing the 
merchants roughly into five classes according to the amount of their 
annual sales. Cooley on Taxation ( 3  Ed.), 261, says: "Even within 
the class taxed, howmer, there may be rules of distinction, and these 
are perfectly admissible, ~ rov ided  they arc general rules and are observed. 
I f  a State, for example, were to d ~ c i d e  to levy an occupation tax upon 
one of the learned professions, i t  might decide to lay the same upon each 
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member, or i t  might discriminate so that the tax should be proportioned 
to the professional income. Either course would be admi~sib~e,  provided 
the rules are made general, though the latter may be the more equitable. 
But qnestions of mere equity in taxation are for the Legislature, not 
for the courts." When the power of taxation is vested by the Legislature 
in thc tnwl. authorities the same rules apply. 

I n  this case there are five classes of merchants. Thoss coming within 
each of those five classes are treated alike as to taxation upon their 
occupation, which is all the law requires, and the basis of the division 
into classes is purely one of diszretion in the taxing authoritv. This 
point has been too often decid-d bv the State to b? an open question. 

I n  Oatlinq v. Tarboro, 78 N .  C., 122, i t  is said: "The Constitution, 
while it requires all property to be taxed. expres-ly authorizes the tax 
on trades. ctc., which must be a tax in addition to the tax on the property 
of the tr2cl~rs. which is common to all property-owners. I t  is also arqued, 
and the point is much insisted on, that the tax was not uniform because 
i t  was not the same sum on every trader, but was graduated according 
to the salw of tho preceding quarter. A tax on trades, etc., must be 
cons:dered nniform when i t  is equal upon all persms belonqin? to the 

prescribed class upon which it is imposed, Burrouqhs on Taxa- 
(124) tion, see. 77. I t  may be different upon a dsaler in whiskey by 

r-tail from that on a wholesale dealer; or on a dealer in whiskey 
from what i t  is on a d aler in gra:n, etc. So it does not cease to be uni- 
form because i t  is $1 on all tradsrs who sell t3 the amount of $1,000, 
they bcing in one class, and $4 on all who sell on the amount of $4,000 
in  the same time, wl?o form a different class." This case has been re- 
peatedly cited and affirmed. 

I n  8. v. Powell. 100 N .  C., 525, i t  is held : "A tax is uniform which is 
the same on all persm.: in the same class as on innkeepers, on railroads, 
ctc.; bnt it is in the diszretion of the taxin: power to graduate the tax 
accordin? to the e s t ~ n t  of the busin~sc: taxed or to impose a single tax on 
the occupation. 

I n  S. 11 S t ~ u ~ n s o n ,  109 N. C., 7 3 ,  it was held: "It was in th r  discre- 
tion of the Legislature to impos. either a specific tax or one graduated 
by the extent of the business done. S. 11. Pozocll, 100 N. C., 525. Such 
tax i s  miform when it is equal upon all p-rsons in the same class. Gatlin 
v. Tai  boqo, 78 N .  C., 119 ; 8. 71. Poioel7, supra. Graduatinq a mcrchant7s 
liccnso t:tx by the amount of his purchase3 of a certain class of 
 good^, and not by the amount of his total purchases, is no+ im- 
posinv unequal taxes on goods. I t  is merely a m-de of graduating, 
accw~(l ir~y to the wisdom and discretion of the Legisl~ture, the amount 
of the licaense tax for carrying on any specific occupation." 



I n  Rosenbaum v. N e w  Bern,  118 N .  C., S T ,  the merchants were classi- 
fied into five classes, i. e., and taxes were laid: On merchauts whose 
receipts were $10,C00 and upwards p2r annum, $2 per month; on mer- 
chants whose receipts were from $;,GOO to $10,000, $1.25 p-r month; 
on merchants whose receipts per annum were $1,000 to $5,000, $1 per 
month; on merchants whosz receipts were less than $1,000, 50 cents per 
month. This tax was objected to on the ground that it was not un~form, 
but it was sustained. 

I n  Cobb v. Commissioners, 122 N .  C., 311, the ordinance in question 
exempted hotels whose grosj receipts were under $1,000; levied a tax 
of $10 when the gross rezeipts were between $1,000 and $2,000, and on 
hotels whose gross receipts were over $2,000 a tax of one-half of 1 , 
per cent. I t  was held that such classification was valid, the tax (125) 
bcing uniform on all subjects in the same class. 

I n  S.  v. Carter, 129 N .  C., 561, the Court sustained, citing the above 
authorities, a license tax on the business of buying and sellinq fresh 
meat, graduated according to the population, i. e., "In cities or towns 
of 12,000 inhabitants or over $7.50; in cities and towns of from 8,000 
to 12,000 inhabitants, $5; in cities and towns under 8,000 inhabi- 
tants, $3." 

I n  Lacy  v. Packing Co., 134 N .  C., 572, the above authorities and 
others were cited, the Court thus summing up the law: "It is settled 
that a l i cvwe  t a x  is  u n i f o r m  when i t  i s  equal u p o n  all persons belonging - 
t o  the d ~ s c r i b e d  class u p o n  which it i s  imposed." I t  is pointed out that 
the constitutional provision requiring uniformity applies only to prop- 
erty, but as to license taxes i t  quotes with approval the following 
from S. v. Stephenson, 109 N.  C., 734 (26 Am. St., 595) : "It 
is within the legislative power to define the different classes and 
to fix a license tax r~quired of each class. All he can demand is that 
he shall not be taxed at  a different rate from others in the same occupa- 
tion, as classified by legislative enactment. This is stated as a universal 
rule. 1 Cooley on Taxation (3 Ed.),  260." When the license tax is 
prescribed by the municipal authorities under authority conferred bv the 
Legislature, the same rule app'ios. The above cases are cited and ap- 
proved. Dalton 11. Brown,  159 N.  C., 182. 

I n  S. v. Wil l iams .  158 N. C., 613, Wallccr, J., says: "In lavinq the 
tax the different snbiects may be reasonably, thouyh not arbitrarily) 
c1ass;fi-d, and a different rule of taxation pres~ribed for each class, 
provided the rule is uniform in its application to the class for which i t  
was made. R. R. T a x  Case, 92 U. S., 574; W o r t h  v. R. R., 89 
N. C., 291." 

Connor and Cheshire on the Constitution, 271, say: "It is unques- 
tionably in  the discretion of the teying power to gradude the tax ac- 
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cording to the extent of the business so taxed, or to impose a single 
tax upon an occupation without regard to its extent." 

I n  Winston, v. Taylor, 9 9  IT. C., 210, under a provision of the 
(126) charter of Winston, in exactly the same language as section 30 in 

the charter of Mount Olive, i t  was held that an ordinance of the 
town imposing a graduated tax on dealers in leaf tobacco was valid. 
I n  S. v. Worth, 116 N.  C., 1007, i t  was held that a charter conferring 
the power to levy a license tax on "trades" must bs interpreted not only 
as embracing the occupation of mechanics or merchants, but all who are 
engaged in  any employment or business for gain or profit. 

I t  is true that the town authorities in this case in graduating the 
tax have resorted to an unusual graduation. That which commends 
itself to modern thought is a graduation by which a higher tax is laid 
pro rata on larger receipts than on smaller ones. For  instance, in Eng- 
land the taxation upon incomes and inheritances ranges from 1 to 15 
per cent, according to the increase in the size of the estate or in- 
come. I n  France such taxes range from 1 to 23j4 per cent, accord- 
ing to the increase in  the size of the estate or i~come,  those receiv- 
ing larger sums being deemed able to b-ar equitably the increased per 
cent in the rate of taxation with the increase in  the size of the estate. 
The same is the rule in some of the States of this country and in  other 
countries. While the defendant commissioners have reversed this rule, 
and to some extent have laid a somewhat larger tax proportionately on 
the smaller receipts, we are not prepared to say that this is not within 
the scope of the taxing authorities. I t  is a matter to be corrected by 
their constituents either by proper complaint or by electing new officers. 
I t  is not within the supervisory power of this Court. Brodnax u. 
Groom, 64 N. C., 250. The judgment affirming the validity of the 
ordinance is 

Affirmed. 

(127) 
J. E.  OWENS AND WIFE V. R'. H. WRIGHT AND H. A. FOUSHEE, TRUSTEE. 

(Filed 20 December, 1912.) 

1. Public Sales-Illegal Contracts-Suppression of Bidding. 
An agreement to suppress bidding a t  a public sale is contra Bonos 

mores, and the law will not assist either party to enforce such an 
agreement. 

2. Same---Offer and Acceptance-Consideration. 
As a result of an agreement between plaintiff and defendant made a t  

a public sale, that the former should pay the latter the amount of his 
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bid and a certain sum of money on a note he owed him, the property 
was knocked down to the defendant. The plaintiff was unable to  com- . 
ply with his part of the agreement, whereupon the defendant made a 
proposition that  if the plaintiff paid a certain less sum by noon of that 
day he  should have the property, which the plaintiff accepted, and be- 
fore the appointed time went t o  the defendant to pay the agreed sum, 
and found that  the defendant had sold to  a third party: Held ,  (1) the 
first agreement was unenforcible, not having been complied with, and 
a s  being contra bonos mores; (2)  the subsequent offer and acceptance 
made a new and separate contract, not affected by the infirmity of the 
first, and is enforcible. 

3. Usury-Equity. 
A debtor seeking the aid of a court of equity will have the usurious 

element eliminated from his debt only upon his paying the principal 
and legal rate of interest, the only forfeiture enforcible against the 
creditor being the excess of the legal rate. 

4. Same-Interpretation of Statutes. 
Our usury statute, Revisal, 3712a, does not affect the equitable princi- 

ples relating to  obligations concerning which the debtor invokes the 
equitable jurisdiction of the courts, as, i n  this case, injunctive relief 
against foreclosure of the security, and a n  inquiry into the status of 
the debt on account of the usurious charge of interest thereon. 

6. Same-Nortgages. 
A mortgage debtor sought the equitable relief by injunction against 

the foreclosure of a mortgage given to secure his note tainted by usury, 
and asked that  the debt be inquired into on that  account. The mort- 
gaged property was sold, and after paying off prior encumbrances, a 
certain amount of money was available a s  a credit on the plaintiff's in- 
debtedness, which payment was resisted by the plaintiff on the ground 
that,  under our statute, Revisal, 3712a, the interest and penalty were 

. forfeited, and the amount was therefore not due: Held, (1) the plain- 
tiff having sought equitable relief, must do equity, and was chargeable 
with the principal of his debt and the legal rate of interest thereon; 
( 2 )  the statute had no application in administering the equities be- 
tween the parties. 

WALXER and A J ~ N ,  JJ., and CLARK, C. J., dissent, in part. 

APPEAL by plaintiffs from Whedbee, J., at July  Special Term, (128) 
1912, of DUEHAM. 

Civil action. The complaint sets out two causes of action.: (1) To 
recover damages for breach of contract in  regard to the sale of a stock 
of goods; (2) to restrain the sale of plaintiffs' real estate under the 
power of sale, contair~cd in  a deed in  trust from plaintiffs to H. A. 
E'oushee, trustee, securing a note for $4,000, bearing interest from ma- 
turity, due twelve months after date, dated 31 August, 1909, payable by 
J. Henry Smith Company, a corporation, and J. E. and Emma D. 
Owens to X. lTcnry Smith and indorsed to R. H. Wright 31 A u p s t ,  



3909. On the back of the note are indorsed certain payments. The 
"round upon which the injunction is asked is that the note is usurious, 

and plaintiffs seek to eliminate the alleged usury and set up as a counter- 
claim or szt-off the penalty of double the interest. 

At the conclusion of plaintiffs' evidence, defendants offered none, and 
moved for judgment of nonsuit. His Honvr rendered the following 
judgment : 

"This -cause coming on to be heard, and being hoard a t  this term of 
the conrt, before his Honor, H. W. Whedbee, judge, and a jury, at the 
conclusion of the evidence offered by the plaintiffs, the d~fendant  R. H. 
Wright, through counsel, waived any right to personal judgment against 
the plaintiffs, or either of them, for any balance claimed on the note, 
and moved j u d p m t  of nonsuit under all the evidence of the plaintiffs 
and the admissions of record; and, further, that the amount admitted to 
be in the hands of R. P. Reade, trustee, be turned over to the defendant 
R. H. Wright, to be applied to the note referred to in  the pleadings. 
The motion was allowed. 

"Thereupon it is ordered and adjudged by the court that the 
(129) plaintiffs take nothing by this action, and pay to R. H. Wright the 

sum of $664.25, less taxes, to be paid by the said trustee, i t  being 
the amount admitted to remain in the hands of the trustee after paying 
off and discharging prior encumbrances. The costs of this action will 
be taxed by the clerk of the court against the plaintiffs." 

I t  appears that pending this action the real estate belonging to plain- 
tiffs was sold under a first mortgage (that of defendant Wright being 
a second mortgage), and that after satisfying the first mortgage there 
is $664.25 only applicable to the second mortgage. 

From the judgment rendered, the plaintiffs appealed. 

Guflzrie & Gzithrie, Mann,ing & Everett for plaintiffs. 
Fuller & Reade, Bryant & Bro~1gg.n for defendants. 

BROWN, J. 1. I n  respect to the breach of contract in the sale of the 
goods, the facts are that the Smith Company's goods were being sold at 
auction by the receivers; there were other bidders at  the sale; all had 
dropped out except plaintiff and defendant. Plaintiff Owens bid $1,465. 
Defwdant bid $5 more. While this b:d was being cried, defendant pro- 
posed to plaintiff that, if plaintiff would stop biddin4 and let defendant 
hare the goods, defendsnt would sd l  them to plaintiff at the amount of 
defendsnt's bid, viz., $1,470, on condition that, in addition to said sum, 
plainiiff should pay defendant $go0 on the note hereinbefore mentioned. 
Plaintiff accepted the proposition and stopped bidding, a i d  the goods 
were "knocked down" to defendant. 
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As we understand the case, the plaintiff does not seek to enforce this 
contract, or to recover damages of defendant for its breach. 

Plaintiff could not recover, if nothing else appeared, for two reasons: 
first, because he failed to comply with the contract himself, and, secondly, 
because the enforcement of such an agreement, by which bidding at  
public sales is suppresssd, is contra bonos mores, and the law will 
not assist either party to enforce such an agreement. Tngram v. (130) 
I n g m m ,  49 N. C., 189; Blythe v. Lovirtgood, 24 N. C., 22. a 

The plaintiff further testifies that he endeavored to raise the $2,270 
in time to pay the defendant the $1,470 for the goods and the $EOO on 
the note, but failed to do so, and then informed the' defendant that he 
could not comply with the agreement. 

Whereupon defendant said to plaintiff on Saturday morning: "I will 
tell you what I will do: if you will raise $1,880 on this thing, I will try 
to hold the offer open until 12 o'clock; but you must hurry up." 

Plaintiff further testifies that he accepted the offer and raised the 
$1,880 and went to defendant before 12 o'clock Saturday to comply with 
the new agreement; that at  11 or 11:30 a. m. plaintiff saw defendant, 
who at once said : "You are too late; I have held the thing open as long 
as I could, and can't hold i t  any longer, and think I have sold it." The 
defendant had sold the stock between 10 and 12 a. m. that day for 
$2,600, to other parties. 

We think this last proposition made by defendant to the plaintiff was 
a new proposition, independent of and disconnected with the first agree- 
ment made during the auction sale. At the time the defendant made 
the last proposition the plaintiff had abandoned the first, and the defend- 
ant was in the sole and undisputed ownership of the goods. 

H e  then offered to sell them to plaintiff for $1,880, payable by 12 
o'clock, and plaintiff accepted the offer. An offer to buy or sell becomes 
a binding agreement when the person to whom the offer is made accepts 
it and communicates his acceptance. 35 Cyc., 52 and 53. 

This last contract has no connection with the first, which was an agree- 
ment to suppress bidding and void. and can be enforced without calling 
in the aid of the first or illegal contract. 

"A new contract, founded on a new codderation, although in relation 
to property respecting which there had been unlawful transactions be- 
tween the parties, is not itself unlawful." Marshall C. J., in Armstrong 
v. Toler, 24 U. S., 257. 

The subject is discussed at lencth in Electrova Co. v.  Insurance CO., 
156 N.  C., 234, and many authorities cited; and in Jewelry Co. V .  

Joyner, 159 N.  C., 644, which are cases in point. (131) 
2. The plaintiffs Owens and wife Emma also aver in their com- 

plaint that the $4,000 note h~reinbcfore described and secured in the 
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deed in trust to Foushee is usurious, and they pray affirmatively "that 
the defendant H. A. Foushee, trustee, be restrained and enjoined from 
selling the house and lot of plaintiff Emma D. Owens on the first day of 
July, 1911, as he has advertised so to do, until i t  can be inquired into 
and determined by the court what amount, if any, is justly due and 
owing by the plaintiffs on the note secured by said deed of trust or mort- 
gage." 

His  Honor seems to have held with plaintiffs that the note contained 
certain usurious charges, and eliminated them, but in adjusting the 
matter rested his calculation Upon the decision of the Court in  Churchill 
v. Turnage, 122 N. C. ,  426. To this ruling plaintiffs except and ask 
us to overrule that case. 

The principle settled by that case is, that a debtor seeking the aid of 
a court of equity will have the usurious element eliminated from his 
debt o d y  upon his paying the principal and legal rate of interest, the 
only forfeiture enforced against the creditor being the excess of the 
legal rate. This case was subsequently cited and approved in Cheek v. 
B. and L. Association, 127 N. C., 122. 

I n  Churchill v. Turnage no novel principle was promulgated, for the 
opinion recognizes that "the precedents are both numerous and uniform." 

The same principle was applied in  1847 in  Ballinger v. Edwards, 
where i t  is held in an opinion by Chief Justice Rufin that '(the statute 
of usury is as binding in a court of equity as at  law, except in cases 
where the borrower asks the assistance of a court of equity, and then the 
court will compel him to do equity by paying the principal and the 
legal interest." 

To the same effect are the cases of Gore v. Lewis, 109 N.  C.,  539; 
Burwell v. Burgwyn, 100 N. C., 389; Purnell v. Vaughan, 82 N. C., 134; 
Beard v. Binghnm, 76 N.  C., 285. 

I n  Purnell v Vaughan, C'hief Justice Smith says: "Equity will r e  
lieve against usury only upon the borrower's paying the principal 

(132) sum loaned and legal interest." 
I n  Simonton v. Lanier, 71 N. C., 498, Bynum, J., says: "As 

the defendants came into this court to ask favors, and this is a court of 
equity as well as law, they will be required to do equity, that is, to pay 
the debt and legal interest thereon." 

This principle of equity has been so thoroughly engrafted upon our 
jurisplwdence that we do not feel disposed to disturb it. I t  applies alike 
to all classes of persons, married or single, and whether principal or 
surety. 

The statute of 1907, chapter 110, Pell's Revisal, 3712a, has been called 
to our atteution, but an examination of it shows that it has no bearing 
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whatever upon this case, and does not change the principles of equity 
declared and enforced, in the numerous cases we have cited, for more 
than half a century. This principle which has been enforced so long 
in  this State is universally followed in  other jurisdictions. The Su- 
preme Court of the United States, in  passing on the National usury 
law applicable to National banks ( a  statute almost exactly like ours), 
has held in  a great many cases that, "It is an established principle of 
cquity jurisprudence that he who seeks the aid of equity to be delivered 
from usilry must do equity by paying or offering to pay the principal 
and lawful interest upon the money borrowcd as a condition of granting 
the relief asked." Ency. of Supreme Court U. S., 850. I n  note 69 will 
be found collected a large number of cases from that Court recognizing 
and enforcing that principle. 

For  the reasons given, we are of opinion upon the question of usury 
his Honor's ruling was correct and must be affirmed. 

Upon the other cause of action, relating to the breach of contract in 
the sale of the stock of goods, there must be another trial. 

. The costs of this Court will be paid by defendant. 
The judgment of nonsuit is set aside and the cause remanded to be 

proceeded with in accordance with this opinion. 
Error. 

WALKEI~, J., dissenting in par t :  1 concur in so much of the Court's 
opinion as relates to the contract between plaintiff and defendant R. H. 
Wright, for the purchase of the goods formerly belonging to 
Smith Company, and sold by the receivers, as my view is that (133) 
there was evidence of a breach of that contract entitling plaintiff 
to his damages for the same; but on the other question, as to the usury 
and the plaintiff's rights in that respect, the view which I take of the 
law compels me to dissent. 

I do not deny that there are a few precedents which apparently sup- 
port the conclusion reached by the Court, but they do not take into 
account the provisions of our statutes which bear upon the matter. 
The Revisal, see. 1951, declares that "the taking, receiving, reserving, 
or charging a greater rate of interest than 6 per centum per annum, 
either before or after the interest may accrue, when knowingly done, 
shall be a forfeiture ,of the entire interest which the note or other 
evidence of debt carries with it," and "if the greater rate of interest has 
been paid, the person by whom i t  has been paid may recover back twice 
the amount of interest so paid." Where an action is brought to recover 
the amount of the note, the payee is  allowed by the same section to 
set up the penalty as a counterclaim. We have held, at  this term, that 
t,he legal effect of this statute is to make the loan one without interest, 
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where usurious interest was reserved, and of course i t  becomes so as 
soon as the note for the loan is executed. Ward v. Xugg, 113 N. C., 489 ; 
Erv in  v. Bank ,  ante, 42. I n  S m i t h  v .  B. and L. Assoczation, 110 N. C., 
249, it is said: "Where usurious interest is charged, all interest is 
forfeited, and the legal effect of' the contract being simply a loan without 
interest, all payments, however made, must be credited on the principal, 
and, in addition, the borrower is entitled to recover, or have credited 
on the debt, double the amount of payments made as interest within 
two years prior to action brought." This being so; when the present 
suit was brought, plaintiff o d y  owed the defendant Wright the amount 
of the note less the payments, for, as we have seen, these must be applied 
to the reduction to the principal, and, besides, it must be further reduced 

by the amount of the penalty. But i t  is said we are in a court of 
(134) equity, and as plaintiff has asked for equity relief, that is, for an 

injunction to stop the sale by the defendant R. H. Wright, under 
the mortgage, and that as '(he who asks equity must do equity," the plain- 
tiff, contrary to the very words of the statute and also its meaning, as a 
condition of granting relief, must pay the principal, with legal interest, 
forgetting that there is no legal interest, as the Legislature, in this 
very statute, has plainly said there shall be none. This is penalizing 
the plaintiff instead of the defendant, and entirely reversing the man- 
date of the law, which, of course, is a repeal of it. No precedent, and 
especially no badly erroneous precedent, can compel me to disregard 
and set at  naught the clearly expressed will of the people as recorded 
in our statute. There is no law requiring this Court to do that. If this 
Court has decided contrary to the statute and thus repealed it, we should 
retrace our steps, and reinstate it as speedily as possible. The rule of 
stare decisis is not imperative or inflexible, and it has been said that the 
maxim should not be allowed to stand as an absolute bar in  the way of 
a reexamination of legal questions previously decided by the same court, 
if improperly determined, and especially where the decisions reviewed 
have not passed into a settled rule of property or contract, so that parties 
mag thereafter have been misled in their business transactions. Colo- 
rado Swzinary  v. Board of Commissioners, 71  Pac., 410 (30 Col., 507). 
The Court said, in that case, that i t  had gone as far  as any other appellate 
tribunal in maintaining the maxim of stare decisis. I t  will be found that 
this rule, the great efficiency of which is admitted, is confined to de- 
cisions which establish rules of property or of contract upon which parties 
map reasonably have relied in  making contracts or in  acquiring titles. 
Hill  v. R. R., 143 N.  C., 539. Lord Mansfield stated it, with its limita- 
tions, in W y n d h a m  v. Chetwood, 1 Burrows, 419, as follows: "When 
solemn determinations, acquiesced under, have settled precise cases and 
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become a rule of property, they ought for the sake of certainty to be 
obsnr~ed as if they had originally formed a part of the text of the 
statute." And the same was said of it in our own cases of Long v. 
Walker, 105 N.  C., 109; Grantham v. Kennedy, 91 N. C., 151;  Kirby 
11. Royettn, 118 N. C., 244; Young v. Jackson 92 IT. C., at  p. 148. 
"Where judicial decisions may fairly be presumed to have (135) 
entered into the business transactions of a country and have been 
acted upon as a rule of contracts and property, it is the duty of the 
court, on the principle of stare decisis, to adhere to such decisions with- 
out regard to how i t  might be inclined to d&de if the question were 
new. And this rule obtains. although the court may be of the belief 
that such decisions are founded upon an erroneous principle and are not 
sound, for when parties have acted upon such decisions as settled law, 
and rights have been vested thereunder, their inherent correctness or in- 
correctness in the abstract are of less importance than that the rule of 
property so established should be constant and invariable." 11 Cyc., 755. 
The reason of the rule of stare decisis is stated in Hi? v. R. R., supra, 
with a citation of many cases exempIifying it, and showing, I think, con- 
clusively that it does not apply to a case like this. I believe no court has 
applied it to any case where i t  was not found that a reversal of the 
former decision or decisions would unsettle titles or prejudice parties who 
have made investments or entered into contracts in reliance upon the 
former adjudication as correct and final. And why should the rule be 
extended farther than this? There is no construction of a constitution or 
a statute involved. The former decisions have simply nullified the 
statute, and there was no attempt to construe, otherwise the result of 
those cases would have been different. I f  money lenders have risked 
their money upon loans drawing usurious interest, it is their own fault, 
for no man has a license or a vested right to violate the law. A reversal 
of former decisions will therefore have no harmful effect. A few of 
them may be caught in the act, but they are mere lawbreakers and 
entitled to no consideration from the court-simply because, as to this 
kind of transaction, they are not within the-pale of the law. To 
visit them with the penalties of the lam would be but enforcing the 
will of the Legislature and the policy of the State, as expressed in this 
statute. I t  would be a most wholrsome decision and a return to the true 
meaning of the law. I f  this question were res integra, I am quite sure 
i t  may safely be said that this Court would be unanimous in the 
opinion as to the former decisions being erroneous, and plainly 
so in view of the unambiguous wordinq of the statute. I refer to (136) 
the cases vited in the opinion of the Court. There is one recent 
case apparently to the contrai-y. Ward v. Sugg, 113 N.  C., 489. See, 
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also, dissenting opinion of the present Chief Justice in Churchill v. 
Turnage, 128 N.  C., 426, where the subject is ably and learnedly 
discussed and the authorities cited. 

This is now only a proceeding to determine how the parties will share 
in  the surplus of the fund realized from a sale of the land under the 
first mortgage, and for that purpose t'o ascertain how much is 
due by the plaintiff to the defendant R. H. Wright. Besides, Wright 
is claiming usury in this suit, and is, the sum of $1,478.44, as of 1 July, 
1911, and he prays judgment for this amount in his answer. Upon the 
admitted facts, there is no calculation authorized by law by which he 
would be entitled to this amount. The note was for $4,000, and did not 
carry interest until twelve months after its date. Plaintiff testified and 
his testimony must be taken as tru?, as there was a nonsuit-that he paid 
$2,987.44 on the note, which would leave $1,012,56, without counting 
any interest, for the note did not bear interest until after its maturity, 
31 August, 1911, and the payments were made as follows: 

1909. 
................................. October 6 .$ 150.00 

. . .  December 4 .......................... .. 100.00 
............................... December 10 50.00 

1910. 
................................ January 14 150.00 

............ ................... April 4 ... 1,950.00 

1911. 
................................ January 17 197.44 

1909. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  August 31 390.00 

So that, leaving the statute, Revisal, see. 1951, as construed by 
(137) us, out of consideration, there would be only a very small amount 

of interest to be added to the principal after deducting the total 
of the payments. But the statute positively declares that where unlawful 
intercst is reserved, the note whall not carry any interest at all; it is, 
therefore, a noninterest-bearing security. Even if Wright is not to be 
regarded as the original payee-and I do not think there can be any 
doubt that he is to be so regarded upon the facts, as they now appear- 
he took the note with full knowkdge of the usury, and therefore, as we 
will see, the principal of the note must be reduced by the payments and 
double the amount of the interest. The statute expressly makes the 
penalty the subject of a counterclaim, Revisal, see. 1951; Cobb v. 
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Morgam, 83 N.  C., 211, and it was held in  Harris v. Burwell, 65 N. C., 
584, overruling Neal v. Lea, 64 N. C., 678, that any counterclaim, good 
under the law against the original payee of the note, shall be good also 
against his assignee, or indorsee, especially if he purchased the note with 
notice of the counterclaim. That case construed Code, sec. 177 ; Revisal, 
see. 400. 

' 
So in  any view of the transaction, R. H. Wright, who knew all 

the facts, took the note and held i t  subject to any defense or counter- 
claim of the makers. R. H. Wright, if not in  law the original payee, 
took the note well knowing that under the law i t  did not bear 
interest, and I do not know of any case that holds that, under 
such circumstances, the right to interest can be revived. There is no 
authority which holds that this Court can charge interest upon a note 
which, at  the time i t  was bought by the holder, did not bear interest. I t  
has no more power to do so than it would have if the note, on its face 
and by agreement of the parties, did not carry interest. I n  my statement 
of the payments made by plaintiffs to Wright or for him, and of the 
balance due on the note we have allowed the plaintiff only for actual 
payments, without regard to the provision of the statute doubling the 
amount of the interest paid. I f  this is done, the credit as of 3 August, 
1909, should be $780, which would reduce the balance to $622.56. But 
there should be a still further reduction, for R. H. Wright paid only 
$3,660 for the note, and as he is really and in law the original payee, 
the note having been made with the understanding that he should 
be the owner of it, that amount is the legal principal. I t  i s  all (138) 
that plaintiff ever received, and that, in law and in good morals 
is all defendant can justly demand. Deducting from this principal the 
payments, as above stated, that is, $2,987.44, and there is left $612.56, 
which is $51.69 less than the amount ($664.25) in Mr. R4ade9s hands, 
as trustee under the first mortgage, for distribution. But if we take 
from this amount the sum of $390, which should be deducted if the 
penalty is allowed, as the payment of $390 made 31 August must be 
doubled, we have a balance of $222.56, much less than the amount in the 
hands of the trustee. So that in any view, starting with a principal 
of $4,000 and deducting only the payments, but bearing in mind 
that the note, by its terms, did not bear interest for a year or until after 
its maturity, we find that defendant R. H. Wright demanded usury 
when he filed his answer in this case. Deducting the payments during 
the first year and then allowing him interest on the balance from 31 
August, 1910, to 17 January, 1911, when the last payment was made, 
and then taking off that payment, and there is left $1,040.21, and yet 
in his answer he demands judgment "that he recover the sum of $1.- 
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478.44 and interest from 1 July, 1911," and that the $664.25, the amount 
in Mr. Reade's hands b- applied pro tanto to its payment. I n  the case 
of Manning v. Elliott, 92 N. C., 48, Justice Merrimon, referring to the 
maxim that he who asks equity must do equity by paying the principal 
and legal interest, says i t  does not apply to a case like this one. "This 
rule, however, does not apply to the case of a lender of money, who 
comes into court asking the enforcement of his usurious claim; he would 
encounter another maxim, which requires him who would sue in a court 
of equity to come with clean hands." 

What are the facts of this case? It  must be remembered that the court 
withdrcw the case from the jury and decided, upon the testimony, that 
plaintiff was n- t  entitled to recover anything, and then entered judg- 
ment of nonsuit. This ~nt i t les  plaintiff to have us take the most 
favorable view of the evidence in his behalf: When this is done, i t  

i t  appears plainly that the transaction which culminated in the 
(139) execution of the note and mortgage, while conducted in the name 

of J. Henry Smith as payee, was in fact intended for the benefit 
of the defendant R. H. Wright, and he was the real payee. 
There i 3  plenary evidence and at least some evidence to show that the name 
of Smith was merely used that defendant might escape the penalties of 
the usury. The form of the transaction was merely colorable and 
intended to disguis3 the real nature of the transaction. Plaintiff 
testified that R. H. Wright was present all the time, and his 
attorneys drew the papers, and they were submitted to Wright 
for his approval before they were signed, and he actually approved 
them with certain interlined amendments. Wright went with 
Owens to see the house and lot of Mrs. Owens, which was to be 
mortgaged to secure the note, and he told Owens that if he would pay 
the interest in advance ($240) and convey to him the small triangular 
lot in Durham, valued by Wright at  $50, and also pay him $100 in money 
as a bonus, or as usury, to call it by its right name, he would buy the 
note from Ow-ns. This was before the note was executed. The money 
was paid and the lot conveyed at the request of Wright. J. E. Owens 
paid the $340 to J. Henry Smith, not for himself, but for Wright, 
according to Wright's instruction, and Wright was prsent when the 
payment was made, which was shortly after the execution of the note, 
but Wright had said it would be all right to wait a day or two. The 
note was transferred to Wright on 31 August, the day it was given. 
Thrre was evidence to show that R. H. Wright was the master spirit in 
the transaction. H e  dominated the situation and was making an ad- 
vantageous contract for himself, and not for Owens or Owens & CO. 
The note was really made to him. Although in the name of Owens, it 
was for his use a t ~ d  benefit. H e  is, therefore, to be regarded, in  law, as 
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the real payee. H e  sought, in the beginning, to enforce payment for 
the full amount. I think, as matter of law, he must be charged with all 
the usury. (Bynum I;. Rogers, 49 N. C., 399; Fell's Revisal, sec. 1951, 
and cases in notes) ; but the evidence certainly entitled the plaintiff to 
have the jury pass upon the transaction in order that they might say 
whether or not it was usurious as to Wright. 39 Cyc., 1052- 
1054; Yarborough v. Hughes, 139 N. C., 199; ilfiller v. Insurance (140) 
CO., 118 N. C., 612. I n  law, he must be considsed as the original 
payee, because he virtually assumed that relation to the note by his 
dealings in respect to it. The form of the transaction is not regarded so 
much as the substance, and when we view it as it really was and as i t  
was intended to be, it reeks with usury. The law will penetrate beyond 
the covering of form and look at the substance and the matter as i t  really, 
and in essense, is, however i t  may seem to be. The outward semblance is 
of no moment; i t  is the true character of the thing that determines the 
rights of the parties. Gay v. Parpart, 106 U. S., 699. Look at i t  but for 
a moment. R. H. Wright plans the entire scheme. He  receives interest 
($240) in advance, when no interest was payable until after the first 
year. I n  addition to this, he gets $100 as a bonus and a lot worth, by 
agreement, $50. I n  other words, they started out by extorting from this 
plaintiff, who was in necessitous and straitened circumstances, as unlaw- 
ful interest, $390, and this was done twelve months before any interest be- 
gan to accrue upon the note. How will we ever enforce the beneficent pro- 
visions of this statute if such transactions can be conducted with im- 
punity? Every money lender, especially every usurer, always secures 
himself by a mortgage or by collaterals, and the poor debtor must always 
resort to the court to stay his mailed hands until the matter can be 
investigated; but for this he must pay the penalty of forfeiting his rights 
under the statute, Revisal, sec. 1951, and, strange to say, the very law 
that gives the right is made to take i t  away, simply because the debtor 
seeks to vindicate it in the courts, the only place where he can ever expect 
to get relief. I s  not this a complete reversal of the maxim that where 
there is a right there is always a remedy for its enforcement (ubi jus 
ubi idem remedium) ? Mr. Broom in his excellent and standard work 
on Legal Naxims (6  Am. Ed.), marg. p. 192, in explaining this maxim, 
says that "jzis" signifies "the legal authority to do or demand something," 
while "remedium" is defined to be the right of action, or the means given 
by the law for the recorery or protection of the right, and that whenever 
the law gives a right, i t  at  the same time gives a complete remedy for 
the same (lerc semper dabit r-rnediunz). "If a man," says he, ('has 
a right, he must, it has been observed in a celebrated case, have (141) 
a means to vindicate and maintain it, and a remedy if he is injured 
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in the exercise and enjoyment of i t ;  and, indeed, i t  is a vain thing to 
imagine a right without a remedy, for want of right and want of remedy 
are reciprocal." I do not think the courts can annex a penalty, or a for- 
feiture of a statutory right, to the bringing of a suit, by a party 
aggrieved, for the vindication or protection of that right. Plaintiff is 
appealing to the court, not for its favor, nor is he invoking the exercise 
of its discretion, but is asserting, in the legal and rightful, and in the 
only way, to enforce his statutory right. There is no court of chancery, 
now, as there was in England, where this peculiar doctrine, set up against 
this plaintiff's claim and to bar his plain legal right, originated. There 
is but one kind of court with us, where all kinds of rights are adminis- 
tered. Nor is the writ of injunction' now an equitable remedy. I t  is a 
legal remedy given by the statute, Revisal, sec. 806, as much so as is 
arrest and bail, claim and delivery, and attachment. They are only 
provisional or ancillary remedies, Code, Title I X ,  1 vol., p. 110, and 
legal remedies. Plaintiff was, under this statute, entitled to the injunc- 
tion unconditionally, as a matter of right, and not as a favor from the 
court. The ancient chancery court, perhaps, had the right to annex a 
condition to the exercise of its jurisdiction, but not the modern court of 
law, governed as i t  is by the mandate of the statute. 

I t  seems to have been overlooked, that this suit is also for the recovery 
of the penalty, and the equity rule, as i t  is called, does not apply. Cheek 
v. B. and L. Association, 127 N. C., 121. Nor does i t  apply where the 
usurer actually seeks a foreclosure or, as in this case, to recover his debt 
out of the proceeds of a sale made under a prior mortgage, which ip 
practically the same thing. Bennett z;. Best, 142 N.  C., 168; Moore v. 
Woodward, 83 N.  C., 531; Arrington v. Goodrich, 95 N. C., 462; Gore v. 
Lewis, 109 N. C., 539. The plaintiffs in this case are not asking for 
any equity, and, therefore, cannot be required to do equity, and besides, 
there is no equity to do, unless it can with reason and justice be said 

that, in order to avail himself of his legal and provisional remedy 
(142) given by the statute, Revisal, 806, to prevent his creditors, by a 

sale under the power contained in the mortgage, from collecting 
usurious and exortionate interest on his debt, he'must surrender valuable 
legal rights which are given by the law in the execution of a sound public 
policy. Atlcins z;. Crumpler, 118 N. C., 532; Smith z;. B. and L. Associa- 
tion, 119 N. C., 249 ; Cheek v. B. and L. Association, 126 N. C., 242; 
Ward v. Sugg, 113 N .  C., 489; Moore v. Beaman, 112 N .  C., 558. I s  
this an equity? The statute says peremptorily that there must be no inter- 
est. We say there must be the legal rate, when there is no rate at  all on a 
usurious contract, and i t  is a misnomer to call what is now allowed as 
interest the legal rate. Besides, in his answer, defendant seeks to recover 
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nearly $1,500, which is more, in  any view, than he is lawfully entitled 
to receive, and i t  can make no difference, in  law, whether he seeks to 
recover i t  as plaintiff or as defendant. The decision of the Court con- 
cedes to the debtor, in theory, everything the statute gives him, until he 
attempts to assert his statutory right in practice, and against him who 
violated it, when he loses it at  once. Does this not make a dead letter of 
the statute? I t  is putting a premium on usury and so intrenches thp 
usurer by compelling the oppressed debtor to do what is called equity, 
that the former risks nothing in exacting unlawful interest, but is pro- 
tected in  his effort to consummate the wrong. I f  this be the correct rule, 
the Legislature will, perhaps, by amendment, make its intention so clear 
that this anomaly in  the law will not again be presented. The fact that 
the defendant remitted the excess over the amount in the trustee's hands 
plays no part in this case. I t  was too late to repent or change his mind. 
The locus penteatia was gone. The wrong had already been committed. . 
His Honor proceeded upon the wrong theory, for if the calculation had 
been properly made, the plaintiff was entitled to a large part, if not all, 
of the fund i n  Mr. Reade's hands. 

I f  the former decisions apply to this case, they should be overruled, 
so that a borrower may not be told that as soon as he attempts to enforce 
his rights he will lose them. I think the new trial should extend to the 
usurious transaction, and the law correctly administered in regard to 
that branch of the case. 

CLARE, C. J., concurring in  dissent of WALKER, J.; . Re- 
visal, 1951, provides that "taking or charging a greater rate of (143) 
interest than 6 per cent per annum, either before or after the 
interest may accrue, when knowingTy done, shall be a forfeiture of the 
entire interest which the note or other evidence of debt carries with it, 
or which has been agreed to be paid thereon. And in case a greater rate 
of interest has been paid, the person or his legal representatives or cor- 
poration by whom i t  has been paid may recover back twice the amount of 
interest paid." 

This statute makes no suggestion that the debtor shall not have this 
remedy xvhen the creditor shall secure his debt by a mortgage and the 
debtor shall be forced to take action to prevent sale under the mortgage, 
and tenders the amount legally due according to the statute. Indeed, 
this Court wrote such exception into the statute in Churchill 2;. Turnage, 
122 N.  C., 426, but that case has been cited only once since (and then 
i t  was distinguished), in Cheek v. Association, 127 N.  C., 122. On 
the other hand, in  Revisal, 3712a, which has been enacted since Churchill 

, v. Turnage, being chapter 110, Laws 1907, it is provided that when a 
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mortgage is  given on househo!d furniture the penalty i s  incurred. It 
was not intended, however, to restrict the remedy to mortgages in  such 
cases, but merely to emphasize the remedy, for Revisal, 1951, contains 
no exception of any kind. 

I concur with ,VY. Justice Walker that  the statute should be followed, 
and not the exception engrafted upon i t  by  judicial legislation in  
Churchill v. Turnage, supra. 

ALLEN, J., dissenting: I concur in the conclusion of the Court as to 
usury, Eut do not think what occurred on Saturday between the plaintiff 
and defendant made a new contract. Under the first agreement, which 
the Court holds to be invalid, the plaintiff was to pay the defendant 
$1,470 for the goods and $800 on a note. H e  failed to get the money, 
and told the defendant he could not do so. The  defendant then said: 
"I will tell you what I will do: If you will raise $1,880 on this thing, 

I will t r y  to hold the offer open until 12 o'clock; but you must 
(144) hurry  up." This cannot, I think, be a new contract, and it 

amounts to no more than changing the amount to be paid i n  cash 
under the original contract. . 

Cited: Cu thbv t son  v. Bank., 170 N. C., 532; Yates v. Yates, ib., 537; 
Corey v. Hooker, 171 N .  C., 231, 232, 238, 240. 

ANDY GREER, ADMINISTRATOR, v. DAMASCUS LUMBER COMPANY. 

(Filed 20 December, 1912.) 

Negli~ence-Contriblltory Neglisence-Children-Riding on Engine-Permis- 
sion-Nonsuit-Evidence-Questions for Jury. 

Children of tender years are not held to  the same degree of care as 
persons of maturer age upon the question of their negligence; and 
where a judgment of nonsuit is entered, the evidence being construed 
more favorably for the plaintiff, and when there is evidence tending to 
show that children were accustomed to ride on the tailbosrd of defend- 
ant's logging steam locomotive; and that plaintiff's intestate, a child of 
10  years of are, was riding upon this tailboard in front of the backing 
locomotive, with the permission and knowledge of defendant's engineer 
and fireman; that the father of de-eased, seeing the danger, shouted 
and unavailingly warned the fireman thereof, who was then running 
the engine, and the intestate, being frightened, attempted to jump from 
the slowly moving engine, to her death, a question for the jury is pre- 
sented as to whether the defendant's negligence in not exercising the 
proper care t o  avoid the injury and death was the proximate cause 
thereof, or the contributory neglipence of the intestate in attempting to 
jump from the engine under the circumstances. 
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APPEAI, by   la in tiff from Allen, J., at July Term, 1912, of ASHE. 
This is an action to recover damages for causing the death of the 

plaintiff's intestate by the negligence of the defendant, as alleged in the 
complaint. The defendant is a corporation owning a lumber plant and 
operating logging trains, and was running one of its trains at the time 
hereinafter mentioned. On or about 15 December, 1910, the deceased, 
about 10 years old, and her brother, a small boy, were at a water tank 
on defendant's road near Gentry's Creek, Tenn. The children lived-" 
about 4 miles from this place, at  Stikesville, N. C. While the 
children were at the tank the defendant's logging train pulled (145) 
up and stopptd there to get water. The children had seen other 
children ride on defendant's train and had been permitted to ride them- 
selves, so they asked the fireman to let them ride on the engine, across 
the mountain, to their home. H e  gave the permission, and they got on 
the tailboard of the tender of the engine, a little step used by brakemen 
in switching. He  gave them permission to ride in this position. I t  was 
customary to let children ride on the train when they asked to do so. 
About halfway up the mountain, the logging train went out on a switch- 
back, a ('device" for reversing the engine so as to ('grade" the mountain. 
At  this place, the flagman saw the children and spoke to them, but never 
told them to get off, nor did he tell them that they were in a dangerous 
position. The engine moved ahead with the children on the tailboard. 
When the train reached a point about 79 steps from the home of the 
deceased, her father saw his children on the tailboard and in a dangerous 
position. He  had forbidden the trainmen to permit his children to ride 
on defendant's trains. The train was in full view of his house all of thb 
way from the place where he saw the children to the place where the 
little girl was killed. On seeing his children in  a dangerous position, 
he ran out and hailed the fireman and conductor and signaled to them 
that the children were in a perilous situation, and for them to stop, so 
that the children could step off. H e  gave the signal to stop, and continued 
to halloo and to give signals uptil the little girl wastnjured. H e  knew 
the right signal, as he had been a track-walker. The fireman and 
engineer were looking at  him, but failed to stop. They could have heard 
him but failed to stop. They could have heard him, for the son, who 
was on the tailboard with the deceased, heard his halloo. The engine 
passed by him, within a few feet of him, and all of the time he was 
trying to get them to stop and let the children off, but they would not. 
After the engine had passed by the place for the children to get off, 
the little girl jumped off or fell off. She fell on the track, the engine 
ran over her. and from her injuries she died. The fireman, who let them 
get on the engine, knew where they lived. The fireman could see the 
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children on the tailboard, and the egineer could also, at the 
(146)  switch. H e  could have seen the little girl when she fell, if he 

had been looking. The engine was moving very slowly and he 
was not attending to his duties at the time. The engine could have been 
stopped within a foot or 2 feet. I t  moved 8 or 10 feet after the little 
girl fell, before i t  struck her. After i t  struck her, it dragged her in the 
wheels for 15 feet or more. When she fell, her brother gave the alarm, 
but the engine was not stopped until the deceased's brother had taken 
her out of the wheels by the hair of the head, after the engine had 
reversed its course to go onto another track. 

After hearing the testimony, the court nonsuited the plaintiff, and 
he appealed. 

Charles B .  Spicer for plaintif.  
T .  C. Bowie for defendant. 

WALKER, J., after stating the case : As this is a nonsuit, we must con- 
sider the evidence in the most favorable view for the plaintiff. Beck v. 
Bank, post, 201, and cases cited. The question is, whether there was 
any evidence which should have been submitted to the jury, and we are 
of the opinion that there was. We do not rest our decision of the case 
upon the ground that the fireman permitted the two children to ride on 
the engine (Dover v.  Manufacturing Co., 157 N. C., 324),  but rather 
upon the ground of there being evidence that the fireman and flagman 
knew they were children of tender years and immature judgment, and 
that they were on the tailboard of the tender, an  exceedingly dangerous 
place, and that they were not capable of exercising that degree of care 
for their safety which a grown person would under the same circum- 
stances. I t  is their extreme youth and their perilous position which 
combine to make a case of actionable negligence on the part of the de- 
fendant, the want of proper care being the proximate cause of the girl's 
death. We considered a somewhat similar question in Ferrell v. Cotton 
Mills, 157 N .  C., 528, and some of the principles discussed in that case are 
applicable here. Every person should so use his own property as not 
to injure another, is an ancient maxim of the law, which has survived 

in its full vigor to the present time. I t  was said in Ferrell v. 
(147)  Cotton Mills, supra: "Although the dangerous thing may not be 

what is termed an attractive nuisance, that is to say, not have 
especial attraction for children by reason of their childish instincts, yet 
where i t  is so left exposed that they are likely to come into contact with 
it, and where their coming in contact with it is obviously dangerous to 
them, the person so exposing the dangerous thing should reasonably 
anticipate the injury that is likely to happen to them from its being so 
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exposed, and is bound to take reasonable pains to guard it, so as to 
prevent injury to them." This principle is substantially the same as 
that applied in the "turntable cases," R. R. v. fltout, 84 U. S., or 17 
Wallace, 657 (21 L. Ed., 745). I n  the latter case, the following in- 
struction of Judge Dillon, to the jury was not only approved, but com. 
mended, as an impartial and intelligent statement of the law, all of 
which will appear by reference to R. R. v. McDonald, 152 U. S., 262 
(38 I,. Ed., at  p. 440), where this charge is given as follows: "The 
machine in  question is part of the defendant's road, and it was lawfully 
constructed where i t  was. I f  the railroad company did not know, 
and had no good reason to suppose, that children would resort to 
the tnrntable to play, or did not know, or had no good reason to 
suppose, that if they resorted there they mould be likely to get 
injured thereby, then you cannot find a verdict against them. But 
if the defendants did know, or had good reason to believe, under the 
circumstances of the case, that the children of the place would resort to 
the turntable to play, and that if they did they would or might be injured, 
then, if they took no means to keep the children away, and no means 
to prevent accidents, they would be guilty of negligence, and would be 
answerable for damages caused to children by such negligence." We 
refer especially to the Stout and the McDonald decisions, for the reason 
that they discuss with great clearness the principles upon which is 
based the right of recovery in behalf of children in  such cases, and cite 
the principal authorities. We may well add, that if a turntable is a 
dangerous instrumentality if unlocked or unguarded, surely the tail- 
board of a backing engine must be. l i ~ a m e r  v. R. R., 127 N. C., 328. 
Right here we lay out of the case, as a conceded proposition of law, or 
rather an indisputable one, that all that is required of an infant 
plaintiff in such a case is that he exercise care and prudence equal (148) 
to his capacity, or such as is usual among children of his age and 
rupposed intelligence. N u w a y  v. R. R., 93 N. C., 92 ; R. R. v. Gladman, 
82 U. S., 401; Bottoms v. R. R., 114 X. G., 699. The child's negligence 
was a question for the jury under proper instructions. 

We, therefore, recur to the further consideration of the main question 
as to defendant's negligence, and in regard to it, we find that the courts 
have practically decided this very point, upon facts closely resembling 
those in this case, and sufficiently so to make their decisions valuable, if 
not authoritative, precedents. A case much like ours is Ashworth v. 
R. R., 116 Ga., 635 (59 L. R. A., 592), where the facts and governing 
principle are thus stated: "The plaintiff was on the running-board of an 
engine which was moving backwards, and, according to the allegations 
of the petition, the servants of the defendant company had, as reason- 
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able persons, sufficient grounds to anticipate his presence upon the en- 
gine, and in legal contemplation knew he was there, were aware of his 
perilous position, and yet took no steps to protect him against his igno- 
rance and inexperience. The allegations of the petition make a case of 
wanton and willful injury; not willful in the sense of intentional, but 
willful in the legal sense, growing out of a failure to anticipate the 
plaintiff's presence and provide agaiust his injury, when it should have 
been done." The following cases cited by the Court in  support of its 
decision are pointedly applicable to the case at  bar:  R. R. v. Popp, 96 
Ry., 99 ; Thompson v. R. R., 11 Tex. Civ. App., 307 (child was 12 years 
of age) ; Tully v. R. R., 2 Pen. (Del.), 537; R. R. v. Abernathy, 28 
Tex. Civ. App., 613 (child was 10 years old). I n  those cases or at least 
some of them, the employees of the railroad company did not know that 
the children were on the train, although there were circumstances from 
which they might have anticipated their presence there, and the Court 
said that "it devolved upon the employees to use ordinary care to ascer- 

tain whether or not some were on the train, and prevent injury." 
(149) But in our case there was direct evidence that some of the 

employees did know that the littlc boy and girl were on the tender, 
and in a very dangerous place. The injury resulted, too, just as the 
employees might have anticipated, in the exercise of proper forethought. 
The child became frightened as the engine passed by her home, where 
she expected to alight from the engine, and she did what was natural 
for one so young to do under the circumstances, and thereby was mangled 
and lost her life. An adult, in all probability, would have stayed on the 
engine until it had stopped and i t  was safe to alight, but not so with an 
infant of much less discretion and judgment. She instinctively did what 
children so often do when alarmed, and sometimes adults-the wrong 
thing. I n  this connection, the case of Holmes v. R. R., 207 Mo., a t  p. 164, 
is pertinent: "But common experience tells us that a child may be too 
young and immature to observe the care necessary to his own preserva- 
tion, and therefore, when a person comes in contact with such a child, if 
its youth and immaturity are obvious, he is chargeable with knowledge 
of that fact and he cannot indulge the presumption that the child will do 
what is necessary to avoid an impending danger. Therefore, one seeing 
such a child in such a position is guilty of negligence if he does not take 
into account the facts that i t  is a child, and regulate his own conduct ac- 
cordingly. An act in relation to a person of mature years might be free 
from the imputation of negligence, while an act of like character in  view 
of a child would be blameworthy. Therefore, when the law says to the 
defendant, although the act of the deceased child contributed with your 
act to produce the result, yet, because of his youth and immaturity, he 
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is not adjudged guilty of negligence, i t  does not charge the defendant 
with the consequence of the child's conduct, but i t  does not, for that 
reason, excuse i t  for its own negligence." The following cases may be 
added to those already cited: Biddle v. R. R., 112 Pa, St., 551; Leven v. 
Traction Co., 194 Pa.  St., 156; 201 Pa.  St., 58; Brennan v. R. R., 
45 Conn., 284; Cook v. NatGgation Co., 76 Texas, 353; Davis v. R. R., 
92 S. W., 531; W y n n  v .  R. R., 91 Ga., 344; Construction Co. v. Bostick, 
83 S .  W., 12; Oil Co. v.  Jarrand, 40 S. W., 531. 

I n  R. R., v .  Abernathy, supra, the facts were that a boy 10 years 
old and of ordinary intelligence was told not to g3 about the train, (150) 
as he might be killed or hurt, but was not told how it might occur. 
Just  before the accident, he was seen on the pilot of the tender, which 
was part of a work train, near his father's premises, and in some way, 
while the train was moving slowly, he was thrown or fell from the pilot, 
and was killed. I t  did not appear that the emphyees of defendant knew 
that he was there, although there were circumstances from which they 
might have discerned his dangerous position. The Court held that it was 
a case for the jury. And so in  Biddle v .  R. R., supra, i t  was said, 
generally, to be very true that extra precautions are not required to 
guard against the intrusions of trespassers, even though they be children, 
"but when they do so intrude, and are known to be in an improper place, 
they must not be so wholly neglected as to endanger their lives or 
limbs. Any other doctrine would so illy accord with Christian civili- 
zation as to render its maintenance impossible. I t  follows from what 
we have said that the court below, instead of ordering a peremptory 
nonsuit, ought to have sent the case to the jury." R. R. v. Burgess, 
119 Ala., 555; 72 Am. St., 943. I t  would serve no good purpose to 
prolong the discussion of the subject.. 

The reasons we have given and the authorities cited would seem to 
be sufficient to show the error in withdrawing this case from the jury 
and directing a nonsuit. There are other facts and circumstances which 
entitled the plaintiff to be heard by a jury, which we have not, as yet, 
noticed. I t  is in evidence that it was customary for children to ride 
on the engine or tender, a most dangerous practice. The defendant 
should exercise more care and prudence in such matters. Besides, when 
the train approached the father's home, he signaled the engineer and 
fireman to stop, as he had seen his two children in a dangerous position 
on the tailboard, and became apprehensive for their safety; but his 
frantic warning was not heeded, although he was seen,' so he says, and 
should have been heard, so the boy said, by them. This was evidence 
of negligence to be submitted to the jury. Of course we have considered 
the case as if the evidence adduced by the plaintiff gives a correct account 
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of t h e  matter ,  a s  we  a r e  required t o  do under  the  well-established rule, 
because t h e  ju ry  m a y  have found  it t o  be  so i f  it h a d  been sub- 

(151) mi t ted  t o  them. I t  m a y  be  t h a t  t h e  defendant will be  able to 
satisfy them, upon  al l  the evidence, t h a t  such is not  the  case, and 

a very different v i i w  of t h e  question m a y  b e  presented to them. T h e  
e r r o r  of the  court  consists i n  not giving t h e  plaintiff t h e  opportuni ty of 
hav ing  t h e  facts  passed upon b y  the  jury,  when there was some evidence 
of negligence. 

N e w  trial.  

C. E. R O P E R  ET ALS. V. NATIONAL F I R E  INSURANCE COMPANY, THE 
D I X I E  F I R E  INSURANCE COMPANY, AND T H E  P E T E R S B U R G  SAV- 
I N G S  ASD INSURANCE COMPANY. 

(Filed 4 December, 1912.) 

1. Insurance, Fire-Standard Form-Change of Title-Possession-Forfei- 
ture-Interpretation of Statutes. 

A deed of assignment conveying all the property of insured, made 
after policies of fire insurance had been issued on the property, and 
which empowered the trustee to sell and execute deeds in fee and apply 
the proceeds in payment of insured's debts, comes within the forfeiture 
clauses of the standard fire insurance policies prescribed by our statute, 
Revisal, sec. 4762 et seq., and invalidates the policy; not being an un- 
conditional and sole ownership of the property insured; the subject of 
insurance being a building on ground not owned by the insured in fee 
simple, and a prohibited change in the title or possession of the subject 
of the insurance. 

2. Same--Personal Property. 
A deed of assignment subsequently made to the issuance of a policy 

of fire insurance, including personal property of the insured covered by 
the policy, is  a violation of the sixth clause of the standard or statutory 
form of policy, being such an encumbrance as is contemplated by the 
statute, and invalidates the policy. 

3. Same-Concurrent Insurance. 
A deed of assignment for general creditors conveying property em- 

braced in an insurance policy divests the title of the insured therein, 
and avoids the policy under the statutory forfeiture clauses requiring 
that the interest of the insured be truly stated in  the policy, and that 
the insured shall not after the issuance of the policy "procure any other 
insurance, whether valid or not, on property covered in whole or in part 
by" the policy. 

1. Same-Nisrepresentations. 
When under a fire insurance policy the insured has violated the pro- 

visions of the policy by placing more concurrent insurance on the prop- 
erty than the policy permits, the policy is  invalidated, in  accordance 
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with the statutory form, as a concealment or misrepresentation "in 
writing, or otherwise, of any material fact or circumstance concerning 
( the)  insurance or the subject thereof." 

5. Insurance, Fire-Principal and A 4 g e n t k a i ~ e r .  
An agent of a fire insurance company, whether general or local, can- 

not waive the requirements of a standard policy except in the manner 
and form prescribed by the statute. 

6. Same-Adverse Interests-Imputed Knowledge. 
A trust company having acted as the agent of certain fire insurance 

companies, subsequently was made the trustee in  a deed of general as- 
signment for the benefit of insured's creditors, of which it  was one, 
which conveyed all the property of the insured covered by his policies, 
and the policies were continued in force by the trust companies with- 
out the knowledge or acquiescence of the insurance companies: Held,  
the acts of the trustee as agent for the companies could not be consld- 
ered a s  binding upon the latter, or as done with their knowledge, for 
the interest of the agent was antagonistic to that  of the companies, and 
could not be considered as  a waiver by the companies of their rights 
under the policy contract. 

7. Appeal and Error-Consolidated Cases-Service. 
When i t  appears of record that several cases on appeal to  the Supreme 

Court were consolidated by consent and duly served in that  form, and 
the parties made common cause in its prosecution, a motion to dismiss 
and affirm the judgment below made by one of the appellees on the 

- ground that appellant had not served the case on him, individually, or 
on his counsel, will be denied. 

8. Insurance-Policies - Special Clauses-"Nortgages"- Involuntary Bank- 
rupts-Forfeitures. 

A provision in a rider attached to a policy of fire insurance, to the ef- 
fect that  the right of a mortgagee shall not be affected by any acts or 
negligence on the part of the insured, differs from a n  ordinary. "loss 
payable" clause; and where the interest of the mortgagee is insured 
under such a policy, and the mortgagor, has made a conveyance which 
would avoid the policy as to him, and the mortgagee is a bankrupt, and 
has assigned the note and mortgage to his trustee in bankruptcy, who 
thus held them a t  the time of loss by fire, the adjudication in bank- 
ruptcy, when involuntary, does not avoid the policy as  to the interests 
of the mortgagee. 

9. Insurance, Fire-Policies-Special Clauses-"Xortgagees"-;Material Men 
--Liens-Forfeitures. 

Naterial men who have not perfected their lien on a building covered 
by a policy of insurance, and which was destroyed by fire, have no in- 
surable interest, but only an inchoate right, and cannot recover under 
the New York and New Jersey standard mortgage clause, providing, 
"Loss or damage, if any, under this policy shall be payable" to the in- 
sured or mortgagees (trustees),  as  interest may appear. 
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10. Same. 
The New Pork or standard mortgage clause in a fire insurance policy 

does not include a lien upon the insured building of one furnishing 
material in its construction, and their interests are lost when the in- 
sured forfeits his rights under the policy. 

11. Insurance, Fire-Policies-Standard Forms-Forfeit - Uses - Ilights of 
BIortqagee-Personal Property-Knowledge. 

Wben the assured has torfeited his right to recover damages under 
his fire i~isurance policy, containing only the usual "loss payable" clause, 
the rights of his mortgagee, recognized in the policy, are not superior 

a to his, and must fall within the forfeiture clause of the contract; espe- 
cially does this apply to personal property contained in the mortgage of 
which the company was unaware until after the fire, causing the dam- 
age, had occurred. 

APPEAL by plaintiffs and defendants from Justice, J., at July 
(153) Special Term, 1912, of HENDER~ON. 

The above entitled three civil actions wcre consolidated by con- 
sent, and tried together a t  July Special Term of HENDERSON, Justice, J .  
The actions were brought to recover for loss by fire upo11 policies of in- 
surance issued by cach of Ihe above defendants, viz.: Thc National, 20 
Map, 1910, $5,000; The Dixie, 12 October, 1910, $3,000; and the Peters- 
burg, 14 January, 1911, $3,000. 

From tho judgment rendered, the plaintiff Roper and each of the 
defendants appealed. 

J .  I$. Merrimon, h'mith, Shipman & Justice for plaintiff. 
(154) H. Q. Ewwt f o ~  G. IT. Valentine. 

P. S. Spruill, A. L. Brooks, Michael Xchnec7c fo r  defendants. 

BROWN, J. The court below ruled that upon the entire cvidence 
plaintiff was not entitled to recover of either of the defendants. 

The three contracts arc the standard policies established by the act 
of 1899, Revisal, secs. 4762, 4833. Each contains the following for- 
feiture clauses : 

(1)  This cntire policy shall be void if the insured has concealed 
or misrepresented in writing, or otherwise, any material fact or circum- 
stance concerning this insurance or the subject thereof; (2) or if the 
interest of the insured in the property be not truly stated herein; ( 3 )  this 
entire policy, unless otherwise provided by agreement indorsed hereon, or 
added hereto, shall be void if the insurcd now has or shall hereafter make 
or  procure any contract of insurance, whether valid or not, on property 
covered in  whole or in part by this policy; (4) o r  if the interest of the 
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insured be other than uncondilional and sole ownership; (5) or if the 
subject of insurance be a building on ground not owned by the isured in 
fee simple; (6) or if the subject of insurance be personal property, and 
be or become encumbered by a chattel mortgage; (7) or if any change, 
other than by the death of the insured, take place in the interest, title, 
or possession of the subject of insurance (exceph~hange of occupancy 
without increase of hazard), whether by legal process or judgment or by 
voluntary act of the insured, or otherwise. 

The entire. evidence shows that at the time of the loss the plaintiff 
had violated all of the above provisions of the polices, three of which, 
the fourth, fifth, and seventh, apply alike to all three policies. 

On 15 October, 1910, after policies of the National and Dixie had 
been issued, the plaintiff Roper, individually and as executor of F. A. 
Roper, executed a deed of assignment, irrevocable, conveying all of the 
property insured to the plaintiff the Wanteska Trust and Banking 
Company to secure creditors, of which the trustee was one, and (155) 
empowering the trustee to sell and execute deeds in fee and apply 
the proceeds in  payment of debts. 

That this avoids the policies is too well settled to need discussion. 
flossaman v. Insurance Co., 78 N. C., 147; Biggs v. Insurance Co., 88 . 
N. C., 143; Hayes v. Irtsurance Co., 132 N. C., 702; Weddington v. 
Insurance Co., 141 N. C., 234; Modlin v. Insurancs Co., 151 N. C., 41; 
Watson v. Trtsurance Co., 159 N. C., 638. 

The Dixie policy, 12 October, 1910, insured the hoteI building for 
$1,000 and the furniture for $2,000. The plaintiff Roper, on 6 May, 
1910, executed a deed in trust to W. A. Smith, for J. 11. Stepp, conveying 
the furniture. This was also a violation of the sixth clause of the policy 
hereinbefore set out, viz. : "If the subject of insurance be personal prop- 
erty and be or become encumbered by a chattel mortgage." Weddington 
v. Insurance Co., supra. 

As to the Petersburg policy, the undisputed facts are that at the date 
thereof, 14 January, 1911, the plaintiff Roper was not the owner of said 
property, and had no title thereto. Both he and the Wanteska Company 
knew that Roper had irrevocably assigned the property in fee to pay 
creditors, among whom was the Vanteska Company. This was a clear 
forfeiture under the second clause, to wit, "if the interest of the insured 

I be not truly stated herein." 
This policy, as well as the National, was also forfeited for violation 

of the concurrent insurance provision, viz.: "If the insured now has or 
shall hereafter make or procure any other contract of insurance, whether 
valid or not, on property covered in whole or in part by this policy." 
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By reference to the Petersburg policy, it will be seen that only $8,000 
concurrent insurance was allowed, whereas at  the time of the fire there 
was $11,000 of insurance in effect. 

This contract of insurance is further invalidated on account of the 
matters hereinbefore set out under specification one, as avoiding the 
policy, to wit:  "If the insured has concealed or misrepresented in writ- 
ing, or otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof." 

As will appear from the Petersburg policy, the amount of 
(156) concurrent insurance was concealed, as this was the last policy 

written. The amount of the total encumbrances upon the 
property was concealed, and, finally, the fact that the insured had no 
interest or title in the property, and that possession of same had been 
delivered to the Wanteska Trust and Banking Company, was concealed 
from the company. 

Any one of the above specified acts is sufficient to prevent a recovery 
upon this contract. 

To avoid the consequences of these acts, it is contended that there 
was a waiver of the forfeiture clauses of the policies, as they were issued 
by the Wanteska Trust Company, the agent of each of these defendants, 
and that the knowledge of their agent, although undisclosed to the de- 
fendants, will be imputed to them. I t  is admitted that the defendants 
had no other notice. 

I n  our view, this position cannot be sustained, as there is no written 
waiver written upon or attached to the policy as required by the statute. 

I n  the well-considered opinion of this Court by Mr. Justice C'orzrrzor 
in Black v. Insurance Co., 148 N.  C., 169, i t  is held that, "The condi- 
tion expressed in the statutory form of a fire insurance policy that 'no 
officer, agent, or other representative of t h i i  Company shall have power 
to waive any provision or condition of this policy, etc., unless such 
waiver, if any, shall be written upon or attached hereto,' does not re- 
strict the power of such officer, etc., to waive such condition, but estab- 
lishes an invariable rule of evidence as to such waiver and renders par01 
evidence thereof inadmissible." 

That this applies to general agents with power to bind the company 
(as defined in  Grubbs v. Insurance Co., 108 N.  C., 472), is expressly 
held in  the Black case, for the opinion assumes that the agent who issued 
Black's policy was a general agent (page 172). 

To the same effect is Quinlan v. Insurrance Co., 133 N.  Y., 356, in 
which i t  is held that i t  is immaterial whether the agent is a general or a 
special one, for the power of one may be limited as well as the other. 

I n  our case the limitation is fixed by law and not by the parties. 
(157) I t  is prescribed by statute, and cannot be waived except in 

126 
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manner and form as therein ~rescribed. 33 Am. and Eng., 223. A 
wealth of authority is cited in the Block case, and wr can add nothiilg 
to what is there so well said. 

The Wanteska Company is a plaintiff in this action, and its interests 
h a w  been, and are now, adverse to its principals. When i t  accepted 
the assignment of the property to secure its own and other debts, i t  was 
not acting for the defendants and not within the scope of its agency. 

The rule that notice to an agent is notice to the principal, being bascd 
upon the presumption that the agent will transmit his knowledge to his 
principal. ihc rule fails when the circumstances are such as to r'  nlse ' a 
clear prcwmption that the agent will not perform this duty; and ac- 
cordingly. where the agent is engaged in a transaction in which he is 
interestrd :tdversely to his principal, or is engaged in a scheme to dcfraud 
the latter, the princapal is not charged with the knowledge of the agent 
acquired therein. 31 Cyc., p. 1595, and cases cited. 

I t  was against the interest of the Wanteska Company to disclose 
these transactions to the defendants, as they would have eanceled the 
policies at once. 

This principle of imputed knowledge does not apply when i t  would 
be against the interest of the agent to make the disclosure. Stamford v. 
Grocery Co., 143 N. C., 420; Bank v. Burgwyn, 110 N. C., 267; Bri te 
v. Penmy, 157 N. C., 114. 

As was said in Barnes 11. Trenton Gas Light Co., 27 N. J., Eq., 33, 
"His intcrcxst is opposed to that of the corporation, and the presumption 
is not that he will communicate his knowledge of any secret infirmity 
of the title to thc corporation, but that he will conceal it." 

I n  the three cases consolidated the judgment of the Superior Court 
upon the plaintifl's appeal is affirmed. The plaintiffs will be taxed with 
the costs. 

Affirmed. 

The motion of plaintiff G. 31. Valentine, trustee of Stepp, to dismiss 
the appeal and affirm the judgment as'to him on the ground that 
the case on appeal was not served on him individually or on his (158) 
counsel, H. G. Ewart, is denied. 

The record shows that the cases were consolidated by consent and 
that the plaintiffs and all the counsel made common cause i n  the prose- 
cution. The case on appeal was duly served and made up. 

Motion denied. 

DEFENDANTS' APPEAL I N  THE ABOVE CONSOLIDATED ACTIONS. 

BROWN, J. As we have held on the plaintiffs' appeal, the court below 
correctly held that C. E. Roper, the insured, cannot recover of either 
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of the defendants. The court, however, adjudged that plaintiff G. H. 
Valentine, trustee in bankruptcy for J. M. Stepp, mortgagee namcd in 
the NaGonal policy, 'recover of said company $3,200, the mortgage 
indebtetlncss, and be siibrogated to the rights of the mortgagee; that thc 
plaintiff A. 2. Holmes, contract creditor named in the policy, recover 
of the Dixie Company, $1,000; that p1air1hifl"s Clarke Hardware Com- 
pany and Rigby-Morrow Company, material lienors, recover of the 
Petersburg Insurance Company, $2,407. 

The defendants by proper exceptions and several prayers for instruc- 
tions, which were refused, bring before us for rcview the correctness of 
such judgmcnts. 

THE NATIONAL POLICY. 

This covered $5,000 on thc building and contained what is called a 
New Pork and New Jersey standard mortgage clause attached as a rider 
to the policy, the effect of which is to provide that the right of the mort- 
gagee Stcpp shall not be affected by any acts or negligence on the part 
of Roper, the insured. 

I t  insures the interest of the mortgagee Stepp, and in that rcspect 
differs materially from an ordinary "loss payable" clause. The prc- 
miums having been paid, i t  is therefore incunibent on the defendant 
company to show some act of the mortgagee which avoids the policy 
as to him. 

The proof shows that Stepp was adjudicated a bankrupt on 31 
(159) March, 1911, and plaintiff Valentine was appointed trustce in 

bankruptcy, and the note and mortgage on the property after- 
wards burned, were duly assigned to him, and that he held them at the 
time of the fire. 

Concerning the duty of a mortgagee under this clause, Mr. Ostrander 
says: "The interrst of the mortgagee is so far  recognized in particular 
cases that, Fesides being named as the payec, there is attached to the 
policy a special stip~llation for his better protection. This stipulation 
is to the effect that the policy shall not be invalidated as to the mort- 
gagee's int-rest because of any act or neglcct of the mortgagor. For this 
surrender by the insurer of important contract rights expressed in the 
policy which are either annulled or qualified by the stipulation, the 
mortgagee promises to give notice of any change in the ownership of 
his property or increase of hazard which comes to his knowledge." 

Wc are of opinion that the adjudication in bankruptcy, being an 
involuntary act upon the part of Stepp, did not avoid this policy. There 
is respectable authority to be found to the contrary, but this Court has 
held in Pants Co. v. Insurance Co., 159 N. C., 78, that the appointment 
of a receiver for the property of a corporation is not ground for for- 
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feiting a policy of insurance on the property of the corporation. I n  the 
opinion in that case the authorities are cited, and we regard it as analo- 
gous to the case of the National policy. 

I n  this appeal by the National Fire Insurance Company of Hartford 
we think the assignee Valentine is entitled to recover, and the judgment 
of the Superior Court upon this policy is affirmed. 

Let the defendant National Fire Insurance Company of Hartford 
pay the costs of appeal in this particular case. 

THE PETERSBURG POLICY. 

To this policy was attached a New York and New Jersey standard 
mortgage clause, declaring the "loss or damage, if any, under this policy 
shall be payable to Clarke Hardware Company and Rigby-Morrow Com- 
pany as mortgagees (or trustees), as interest may appear. 

Thc parties na.med in  this mortgage clause as holding mortgages or 
deeds of trust, instead of holding mortgages or deeds of trust as 
represented, were at the time creditors of the plaintif C. E .  Roper (160) 
for materials furnished for the building which was subsequently 
burned. On 14 January 1911, the date of the issue of the policy, these 
creditors had only an inchoate right of lien for materials furnished; 
that is to say, they had not filed their liens, nor did they file them until 
nearly two months later, to wit, 16 March, 1911. 

The contract of insurance being void as to Roper, the plaintiffs Hard- 
ware Company and Rigby Morrow Company cannot recover under the 
mortgage clause, for at the date the policy was issued they held no mort- 
gage or other insurable interest on the property and cannot bring them- 
selves within the terms of the policy. They were then only simple con- 
tract creditors with an inchoate right to file a lien, which was not done 
until two months after the policy was issued. 

The plaintiffs were not either mortgagees, trustees, or lienors when 
the policy was issued. Revisal, secs. 2026-2029; Clarke v. Edwards, 
119 N. C., 120; Lumber Co. v. Hotel Co., 109 N.  C., 661. A mortgage 
has priority over a lien for materials furnished. Cox v. Lighting CO., 
152 N. C., 164. 

Yet another reason why the language, "mortgagee or trustee," cannot 
be held to embrace lienors claiming under material liens is that, as 
against a mortgage or deed of trust, the grantor has no right of home- 
stead, whereas as against material liens the debtor is entitled to his 
homestead. Rroyhill v. Gaither, 119 N.  C., 443; Gumming v. Blood- 
worth, 87 N .  C., 83 ; Cheeseborough v. Sanatorium, 134 N. C., 245. 

At the date of the issue of the policy the Clarke Hardware Company 
and the Rigby-Morrow Company held no insurable interest in the prop- 
erty, and that is essential in order to take benefit under the New York 

9-161 129 
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ROPER v. INSURANCE Cos .  

and New Jersey standard mortgage clause. These plaintiffs could only 
claim as ordinary creditors under an ordinary loss payable clause. Their 
claim under that was forfeited by the act of Roper, the insured, as we 
will later show. 

For  these reasons wc are of opinion that his Honor erred in rendering 
judgment in  favor of the said plaintiffs, and that they are not 

(161) entitled to recover. 
THE DIXIE POLICY. 

This policy was issued 12 October, 1910, and the deed of assignment 
by Roper to that company was made 15 October, 1910. This policy 
covers $1,000 on the building and $2,000 on furniture, and contains a 
simple loss payable clause (not a standard mortgage clause) in favor 
of plaintiff Holmes, who held a deed in trust on the real property insured 
for $3,300. 

This is the only mortgage indebtedness referred to in the Dixie policy, 
and of the existence of this and of the other three mortgages and deeds 
of trust, two of which were executed to the Wanteska Trust and Banking 
Company, the defendant had no knowledge until after the fire. No 
i6dorsement in writing was made and no word of notice given. 

The court, holding the policy in the Dixie Fire Insurance Company 
void as between Roper, the assured, and the company, held that A. L. 
TiIolmes, named in  the contract of insurance as a contract creditor, with 
only a loss payable clause, was entitled to recover jud,ment of the de- 
fendant to the extent of $1,000, the amount of the policy written upon 
the building, in  like manner as if there had been in  the policy a New 
York and New Jersey standard mortgage clause. 

His  Honor properly held that Holmes could not recover any part of 
the insurance upon the furniture under the loss payable clause, as he 
held no mortgage, and Roper, the insured, had forfeited the policy by 
his own act under the authority of Weddington v. insurance CO., 141 
N. C., 235. 

This leaves to be considered the question of the validity of the $1,000 
covered by this policy on the hotel property. The court held that the 
policy was void as to the insured Roper. Can A. L. Holmes, the mort- 
gagee-to whom the policy was made payable as his interest should appear, 
recover upon this contract independent of the right of the insured, 
Roper ? 

I t  will be observed that this rider is not what is known as the New 
York and New Jersey standard form, but contains merely a loss 

(162) payable clause. I n  such cases the courts with unanimity hold 
that the mortgagee acquires no greater rights than those enjoyed 

by the mortgagor insured. Such a clause amounts merely to a designa- 
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tion of the person to whom the policy is to be paid in case of loss, and 
not to an insurance on his own behalf. Building Association v. In-  
surance Co., 83 Iowa, 647. 

"Re is a mcrc appointee, whose right is not an independent one, but 
is a mcre right to receive the whole or tt part of the money to which the 
insnrrcl may be entitled." Wonderlich u .  Palatine Pire I nsura~oce Co., 
104 TVis., 395. 

Cooley says that the rights of the appointee under an ordinary loss 
payable clause are wholly d~pcndent upon the right of the insured to 
recovcr, and any act of the latter in violation of the conditions of the 
policy will also forfeit the rights of his appointee. Briefs on Insurance, 
p. 1520. 

Mr. Ostrander, commenting on the rights of a mortgagee under an 
ordinary loss payable clause as dis6inguished from the New York and 
New Jersey standard mortgage clause, says: 

a When a mortgagor procures insurance in  his own name, and a loss 
occurs, the mortgagee can claim no benefit. I f ,  however, the policy is 
indorsed, 'Loss payable to the mortgagee,' he is then entitlcd under the 
p l i c y  to receive any money which the insurer is liable to pay under 
the policy, but the making of the mortgagee the payee of the policy docs 
not in any essential particular change the relations theretofore existing 
between the insurer and the mortgagor. The latter is still bound by 
the covenants of the contract, and any failure to perform the conditions 
precedent will discharge the insurer. The mortgagee can take no more 
than is due the mortgagor, and if by reason of any act or neglect of the 
latter an avoidance has resulted, thc former has no remedy." 

Mr. Cooley, on p. 1227, again says: "Therefore, if the insured could 
not recover, there was nothing on which the mortgagee could base his 
right t o  recover. I t  seems to be the theory generally that a policy taken 
out by the owner, payable to the mortgagee as his interest may appear, 
is directly on the owner's interest, and therefore the mortgagee's right 
is wholly dependent upon the validity of the policy in the hands 
of the insured." (163 

Flanders on Fire  Insurance, p. 441, says: "Where the policy 
provides that the loss, if any, is payable to another (to a mortgagee, for 
example), instead of the insured, i t  is merely a designation of the person 
to whom i t  is to be paid, and is not an asslgnmcnt of the policy; hence, 
i t  is the damage sustained by the party insured, and not by the party 
appointed to.receive payment, that is recoverable from the insurers. 
The insurance beiny on the interest of the insured, if he parts with that 
interrst before the fire, no loss is sustained by him, and, of course, none 
is recoverable by his aesignee or appointee." 
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Soe, also, Brecht v .  Insurance Co., 18 L. R. A., N. S., 197; 1rm.u-ance 
Go. v. I lul lman,  96 Ill., 154; Saving Inst i tut ion v .  Insurance Co., 119 
Mass., 240; Savings Association v .  Fire Insurance Co., 44 N.  Y. S., 929 ; 
16 App. Div., 589; Lindly v .  O w ,  83 111. App., 70; lCacl,ley v .  Scott,  
61 N. H., 140; C w t e r  v. Roclcett, 8 Paige, 437; Bald'zuin v .  Insurance 
Co., 105 Iowa, 379. 

I t  having been adjudgc,d that Roper, the insured, had avoided the 
policy by his own act, and cannot recover, it necessarily fonows that 
Holmes, the mortgagee, cannot recover under the ordinary loss payable 
clause, and that the court below erred in rendering judgment in his favor. 

The judgments on the defendants' appeal are reversed. 
The costs will be taxed against the plaintiffs, except in the appeal of 

the National Fire Insurance Company of' Hartford, wherein Valentine 
is plaintiff. 

Error. 

HOKE, J., concurring: T concur i n  the disposition made of these 
cases, but do not wish to be understood as acquiescing to the pr.oposition 
that the provisions of the standard policy forbid or affect the doctrine 
of parol waiver on the part of insurance 'companies through the acts 
and assurances of their general agents. For  the reasons stated in my 
disscnt in Blac7c v. In swancr  Co., 148 N .  C., 169, 1 do not think the 
standard policy as set out and continued in our statute was designed or 

intended, under ordinary conditions, to affect the doctrine of 
(364) waiver at  all. I n  the case before us, however, I am inclined to 

the opinion that the question of waiver is not presented, being 
controlled or removed by the fact of the dual interest existent in the 
company's agent, and for that reason I concur in  the result. 

I am authorized to say the CHIEF JUSTICE concurs i n  this position. 

C i t ~ d :  IIaycs I ) .  Pace, 162 N.  ,C., 289; Cottingham v. Ins. Go., 168 
N. C., 261. 
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WILLIAMSON MENEFEE v. RIVERSIDE AND DAN RIVER COTTON 
MILLS. 

(Filed 20 December, 1913.) 

1. Corporatians, Foreign-Process-Service of Summons-Director-Interpre- 
tation of Statutes. 

Service of summons, in an action brought by a citizen and resident of 
this State, against a foreign corporation, which has no property and 
does not conduct its business here, is  valid if made on its director, who 
is a citizen and resident of this State, under the provisions of Revisal, 
sec. 440 ( I ) ,  the restrictions as todoing  business and owning property 
here, etc., not applying to officers of this character. 

I. Appeal and Error-Indemnity-Wrong Party-Action Dismissed-Reading 
Complaint. 

In  this action against a foreign corporation and its indemnity com- 
pany wherein a copy of the policy was not attached to the complaint 
and the reading of the latter did not disclose whether the indemnity 
company was a necessary party, and this could not be ascertained until 
the evidence was in: Held, the reading of the complaint against the 
indemnity company in the presence of the jury, and the judge after- 
wards dismissing the action a s  to it on defendant's motion, is not re- 
versible error. 

WALKER and BROWN, JJ., dissenting. 

APPEAL b y  defendant  f r o m  Daniels,  J., a t  M a y  Term, 1912, of &A- 

MANGE. 

T h e  facts  a r e  sufficiently stated i n  t h e  opinion of t h e  Cour t  by  MR. 
CHIEF JUSTICE CLARK. 

A. L. B r o o k s  a n d , C .  A. H a l l  for p laint i f f .  
X o r e h e a d  d2 Morehead,  Bapp $ W i l l i a m s ,  a n d  F .  P. Hobgood,  Jr. ,  

for defendamt.  

CLARK, C. J. T h i s  i s  a n  action f o r  damages f o r  personal in-  (165) 
juries. T h e  defendant  entered a special appearance a n d  moved 
t o  s t r ike ou t  t h e  re tu rn  of t h e  service of t h e  summons f o r  the  reason t h a t  
"the defendant  i s  a foreign corporation no t  doing business i n  N o r t h  
Carol ina,  a n d  h a s  no t  been domesticated a n d  h a s  n o  agent  upon  whom 
service c a n  be made, a n d  t h e  service i s  inval id a n d  does not  amount  to  
due  process of law." T h e  motion was  overruled a n d  t h e  defendant 
excepted. T h e  defendant then  answered, a n d  t h e  cause was  tried upon 
i t s  merits.  . F r o m  the  verdict and  judgment t h e  defendant appealed. 

T h e  cour t  found  a s  a fact  t h a t  t h e  defendant  i s  a Vi rg in ia  corporation 
a n d  d id  no t  have a t  t h e  commencement of th i s  action and h a s  not now 
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any office or place of business in  this State, and has never engaged in 
business here; and i t  has never had a procesa agent in this State nor been 
domesticated here; that T. B. Fitzgerald, upon whom the summons was 
served, is a director of the defendant company and is a resident of this 
State, but he was n'ot at  the time of the service nor at  any time prior 
thereto transacting the business of the compally and held no office therein 
other than that of director, and that the defendant has no property in 
this State. Revisal 1905, see. 440 ( I ) ,  provides as to service of sum- 
mons: "If the action be against a corporation, to the president or other 
head of the corporation, secretary, cashier, treasurer, director, managing 
or local agent thereof; . . . but such service can be mad? in respect 
to a foreign corporation only when it has property within this State, or 
the cause of action arose therein, or when the plaintiff resides in the 
State, or when such service can be made within the State, personally 
upon the president, treasurer, or secretary thereof." The construction 
of this statute, which has been uniformly followed, in  Cunningham V. 

Express Co., 67 N.  C., 426, and all cases since, is thus clearly stated by 
Hoke, J., in Whitehurst v. Kerr, 153 N. C., 76: "Construing a statute 
of similar import, it has been held that the first clause enumerates the 
persons on whom service of process can be made, to wit, on the president 
or other head of the corporation, secretary, treasurer, director, managing 
or local agent thereof, and in that respect applies to all corporations, 

both domestic and foreign. Then follows the proviso as to who 
(166) shall be considered local agents for the purpose of the section, and 

the last clause establishes certain conditions, restrictive in their 
nature which are required and necessary to a proper and valid service on 
foreign corporations. That is, service on the persons designated in the 
first clause shall only be good as to foreign corporations: (1)  when they 
have property in the State, or (2) when the cause of action arose therein, 
or (3) when the plaintiff resides in the State. And then a fourth method 
is established, (4) when service can be made within this State personally 
on the president. treasurer, or secretary thereof." 

This construction has been held also in McDon,ald v. McArthur, 154 
N. C., 122; Higgs v. Spnrry, 139 W. C., 299; Greenleaf v. Bank, 133 
N.  C., 292; Jester v. Steam Packet Co., 131 N .  C., 54; Clinard v. White, 
129 N. C., 250; Jones v. Insurance Co., 88 N. C., 499. The plaintiff 
was at  the time of his injury and before and since a citizen and resident 
of North Carolina, and relying upon the above decisions brought his 
action in this State. Should he now begin an action in  Virginia he 
would probably be barred by the statute of limitations. 

The Court, in Cunningham v. Express Co., 67 N. C. ,  426, thus con- 
strued this last clause of the section: "The several cases respecting the 
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foreign corporations, i t  will be observed, are put disjunctively, and we 
think that the meaning is that in either of the three cases service may 
be made by delivery of a copy of the summons to one of the officers named 
in  the first clause of the section, among which is the managing agent." 
At that time the word "director" was not in the section, but i t  has been 
added since. I t  is only when neither of these three conditions exist 
that the service is required to be made "upon the prcsident, secretary, 
or treasurer thereof.'' 

The defendant relics upon two cases in  the U. S. Supreme Court, 
Goldey v. Morning Ne.ws, 156 U. S., 518, and Conl.ny v. Xathieson Alkali 
Works, 190 U. S., 406. I n  the first case i t  was held that in  an action 
against a corporation neithcr incorporated nor doing business within a 
State and which has no agcnt or property therein, service of summons 
upon its president, temporarily within the jurisdiction, cannot be recog- 
nized as valid by the courts of any other government. This does 
not afl'eci the present case, as the director up03 whom service was (167) 
made was resident here. The other case relied on holds : "Service 
in  New York of summons upon a director of a foreign corporation who 
resides in  New York is not sufficient to bring the corporation into court 
where, a t  the time of service, the corporation was not doing business 
in the State of New Pork." This case gives no reason beyond saying: 
"The principle announced i n  Goldey v. Morning flews covers the case 
a t  bar." This i t  did not do. This last case, however, cites with ap- 
proval the followingr from Golclny v. Morning News: "Whatever effect 
a constructive service may be allowed in the courts of the same govern- 
ment, i t  cannot be recognized as valid by the courts of any other govern- 
ment." Under our decisions above quoted, and upon which the plaintiff 
relied in bringing his action, the service is sufficient for a valid judg- 
ment, a t  least within our jurisdiction. What opportunity or method 
the plaintiff may have to enforce his jud,ment is not before us now for 
consideration. 

The other assignment of error is that while the Maryland Casualty 
Companv was a party (the court having found that i t  was a necessary 
party defendant), the court allowed the reading of the plaintiff's 
amended complaint charginc that company with liability to him, and 
subsequently, on motion of the defendant, dismissed the action as to said 
casualty company under the ruling in Clark v. Ronsal, 157 N. C., 270. 
I n  that case the plaintiff had attached the contract of insurance to his 
complaint. This case is on all-fours with Wood v. Kincaid, 144 N. C., 
393. in which the contract was not sct out as an exhibit to the complaint' 
and i t  could not be ascertained by the court till the -plaintiff's evidence 
mas in  that i t  had no cause of action against thc Maryland Casualty 
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Company. Then the action was dismissed as to the said casualty com- 
pany upon motion of the defendant. I t  did not appear upon the face 
of the complaint that the casualty company was not a necessary party, 
and this caould not be ascertained until the cvidmce of the plaintiff was 
in. Besides, i t  does not appear how reading to the court allegations in  
the complaint against another party, as to whom the nonsuit was after- 
wards taken, can have prejudiced this defendant. Even if read in the 

hearing of the jury, the complaint was read to the court only, and 
(168) if the jury paid any attention to i t  at  all, they knew that it was 

not evidence, but merely the allegations of the plaintiff. 
No error. 

WBLICER, J., dissenting: This is an action for damages for personal 
injuries. The defendant entered a special appearance and moved to 
strike out the return of the service of thc summons and dismiss the 
action, for the reason that "the defendant is a foreign corporation, i ~ o t  
doing busincss in North Carolina and not d~m~st ica ted ,  and has no 
agent upon whom service can be made, and the service is invalid and 
does not amount to due process of law." Thc motion was overri~led, and 
the defendant excepted. The defendant then answered, and the cause 
was tried upon its merits. From the verdict and judgment the defend- 
ant appealed. 

The court found as a fact that "the defendant is a Virginia corpora- 
tioq and did not have at  thc commencement of this action, and has not 
now, any office or place of busincss in this State, and has never engaged 
in business here; that i t  has never had a process agent in this State nor 
been domesticated here; that T. B. Fitzgerald, upon whom the summons 
was served, is a director of the defendant company and is a resident of 
this State, but he was not at  the time of the service nor at any time prior 
thereto transacting the blisiness of the company and held no office therein 
other than that of director, and that the defendant has no property in 
this State." 

For  the validity of such service the plaintiff rclics upon Cunningham 
I). Express Co., 67 N.  C., 426, and scveral cases decided since, which, he 
says, sustain that contention. But in  Conle~l 71. Mafhicwon Allcclli Worlis, 
I90 U.  S., i t  was held that:  "Service in Ncw York of a summons upon 
a dirwtor of a foreign corporation who resides in New York is not 
sufficient to bring the corporation into court where, at the time of scrvicc, 
the corporation mas not doing business in the State of New York." 

We may add to the case just cited, which seems to be n conclusive 
authority, the following, which are just as much in noint - Mvtua7 Lifp 

Association v. McDonough, 204 U.  S.. 8. ITwda77 v. Automniic 
( 1 6 9 )  Loom Go., 198 U. S., 417; G o l d q  a. Morning News (Gray,  J . ) ,  
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156 TJ. S., 518; Conley v. .41Xali W o ~ k s ,  190 U. S., 406; Barrow 
St. Co. V .  Kane, 170 U. S., 100; Ins. Co. v. Sprattley (Peckham, J .) ,  
172 U. S., 602; S t .  ('lair v. Cox, 106 U. S., 350; Construction Go. v. 
F1itzgerald, 137 U.  S., 98; Steamship Co. n. Kane, 170 U. S., 100; 
Eldred v. Car Co., 103 Fed., 209. 

I n  deference to these dceisions of the highest court, we should hold - 
and adjudge that the action be dismissed, as the cases are, at  least sub- 
stantially, alilic in  their facts. 

Except in  this State, the cases where i t  has becn held that the service 
upon an officer of a nonresident corporation in a State other than that 
of its residence is sufficient, i t  appeared that he was transacting business 
of thc corporation or there was somc other fact or circumstance which 
implied authority to receive service. I t  would seem to be at  least fair 
and iust that the officer unon whom service is made should be under some 
legal duty to make known the fact of service to thc corporation, and not 
mcrcly under a moral obligation to do so, or by charging him with the 
transaction of business in the State of service the corporation shouId 
thereby have made him, at  least impliedly, its r~prcscntative in that 
State, under its laws. whose it has enjoyed, and thereby sub- 
jected itself to binding servicc upon him. 

BROWN, J., concups in this dissent. 

Rei~ersed on writ of error. 237 U. S., 189. 

TERISA E. PAGE v. JOSEPH B. PAGE. 

(Filed 11 December, 1912.) 

1. Marriage and Divorce-Nisconduct of Plaintiff. 
When the misconduct of the complaining party in  a n  action for divorce 

a mensa et thorn was calc'ulated to and reasonably did induce the conduct 
of defendant, relied upon in the action, he or she, as  the case may be, can- 
not take advantage of his or her own wrong, and the  decree of divorce- 
ment will not be granted. 

2. Same-Alimony Pendente Lite-Main Relief-Qnestions for Jury-Practice 
-Appeal and Error. 

When in a n  action for a divorce a mensa et thovo brought by the wife a 
motion for alimony pendente Zite is  made, and i t  appears that she her- 
self is in  fault, and that  her own misconduct brought about the results 
complained of, the motion for alimony should not be granted, leaving the  
issues on the main relief sought for the determination of the jury a t  the 



TN T H E  SUPREME COURT. Cl6l 

trial; and it appearing in this case that the defendant had placed 
the children of the marriage with his parents for their benefit, and that 
the lower court had ordered that the plaintiff should see them at certain 
intervals, the decree is affirmed in that respect, and reversed as to the 
allowance of attorney's fees and alimony pendente Lte.  

APPEAL by defendants from Foushee, J., at April Term, 1912, of 
POLK. 

This is an action for divorce a mema et thoro, and was before the 
court below a t  the last term, 03 a motion for alimony pendnte l i te,  
which was heard upon thc complaint and answer, read as affidavits, and 
also upon oral testimony taken before the court. The judge announced 
that in considering the matter he would accept the defendant's testimony 
as true, and we will so treat it in this Court. Before the taking of 
testimony had closed, the defendant's counsel stated that he had a 
number of witnesses present in court, by whom he proposed to prove that 
the plaintiff was cross, disagreeable, and erratic, and that she had often 
left home without cause or provocation on his part, and that she was so 
irritable, disagreeable, and erratic as to keep his children continually in 
a state of constefnation and fear, to all of which thc defendant had 

testified. The judge refused to hear this evidence, on the ground 
(171) that i t  only corroborated the defendant and that i t  could not 

change his opinion, and that beca~lse of the crowded condition of 
the docket he had no time to hear it. The judge found the following 
facts : 

1. That the plaintiff and defendant were married 18 July, 1895, 
and lived together until the month of June, 1911; that the plaintiff is 
38 years of age, and the defendant 45 ; that they have two children, Paul 
and Eva. aged 32 and 4 years. 

2. That the plaintiff is a weak, delicate woman, nervous and hys- 
terical; that she has never been strong; and in September, 1910, went 
to t h ~  hospital for treatment; that several doctors prescribed for her dur- 
ing her married life, and one of them told defendant that if something 
were not done for her that she might lose her mind; that another 
physician cautioned her husband that she must not be permitted to 
do any hard labor, and he must not let her lift even the weight of a 
coffeepot; that the defendant did not provide her with a cook or 
laundress all the time, and she had to do some of the cooking and some 
of the washing; that plaintiff and defendant were members of the 
Baptist Church, having been reared therein, but about five years ago 
the plaintiff joinrd the Holiness Church, and since that time there has 
been friction between plaintiff and defendant, the latter not being 
willing for his children to go to the Holhcss Church; ths t  plaintiff's 
moral character is good. 

138 
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3. That defendant is a hard-working, industrious man, engaged in 
farming, and worth from $8,000 to $10,000; that he has always lived 
close and has accumulat~d property; that defendant thought his wife 
was obstinate and unrcnsonabie; that in June, 1911, the defendant 
took his two children Prom his and plaintiff's home to the home of his 
parents a t  Tryon, four or fivc miles distant, and left them there, and 
since that time has declin~d and rc f~~sed  to pennit plaintiff to see them-; 
that plaintiff has tried four times to see the children, and on her last 
visit defendant's parents ordered her away and threatened to have her 
arrested by thc town policenian; that a few Sundays before he took his 
children to his fcther's plaintiff was preparing to go to her own church 
and had gotten the little girl dressed and ready to go, when defendant 
forbade her teking the little girl with her and forcibly prevented her '  
from going with her mother; that defendant did not provide any 
buggy for the plaintiff to ride in  to church, but left her to ride (172) 
on a loaded wagon or walk, as she felt inclined; that defendant 
gave as his excuse that he had to use the buggy himself, and his wagon 
had to go to Landrum, where the plaintiff's church was situate. 

4. That while the court does not believe that the defandant was 
intentionally unkind and cruel, yet his wife's condition was such that 
the result of his treatment was to render her life burdensome and her 
condition intolerable. 

I t  is, therefore, ordered that the defendant pay to the plaintiff the 
sum of $50, as as allowance for counsel fees, the same to be paid within 
sixty days; also that he pay $25 per month, as alimony pendente lite, 
to begin with 1 May, and to continue until the further order of this 
court. I t  is further o rdsed  that plaintiff be permitted to see her 
children on the second Sunday of each month between the hours of 
9 A. M. and 5 P. m. 

Defendant excepted to this order and appealed. 

8. Gallert for plaintiff. 
Sm i th ,  Sh ipman  & Justice for defendant. 

WALKER, J., after stating the case: The facts found by the court bear 
a very different aspect when read in  connection with the testimony of 
the defendant. The court has acquitted the defendant of any intended 
wrong, and when all of the facts are considered, he was guilty of no 
wrong a t  all. The true significarice of the facts, as found by the court, 
does not appear until we have heard all of the defendant's version. which 
we arc to consider as true, accorcling to the ruling of the court. The 
parties had lived together as man and wife for many years, and they 
had two children of their marriage, whose tender years required that 
they should receive careful nurture and admonition, and this, i t  seems, 
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they did not get from their mother. We are to understand that she was 
"irritable, disagreeable, and erratic, and kept her children continually 
in a state of fear and consternation," for the defendant so testified, 
the judge has said. And to more did lie testify. I t  appears, from what 
he said of this unfortunate domestie tragedy, that the plaintiff is of a 
testy disposition, ('cross and ill-tempered," and exceedingly sensitive 
- and exacting. We would not be willir~g to call her a virago or 
(173) a termagant, even if the testimony shows.that she was unruly and 

somewhat turbulent at  times, for that would be harsh and un- 
seemly, if not uncharitable, but prefer to use kind and gentle words, 
though her husband's evidence, which we are to take as true, is strongly 
against her and docs not present her to the Court in a very favorable 

'light. There is nothing in the case to impeach the moral character or 
integrity of either one of the parties. The whole difficulty seems to have 
sprung from the wife's infirmity of temper, and we are not at  all sur- 
prised that the court would not imputc any intentional yrong-doing 
to the defendant. The three allegations of wrong are that she was weak 
m d  was required to work contrary to the advice of her physician; that 
she joined the IIoliness Church and defendant would not permit the 
children to attend thc church, which caused friction betwren them, and 
that he would not provide her with a buggy in  which to ride to her 
church, and she was compelled to ride on a wagon, and lastly, that de- 
fcndant took the children from her and placed them in his old home 
under his mother's care and guardianship. 

The defendant, in his testimony, ,gives a circumstantial account of this 
family dispute, and i t  appears therefrom that the plaintiff was physically 
strong and able-bodied, and performed her household duties without 
complaint and without any apparent injury to herself. Her husband 
employed cooks, but she interfered with them and drove them off. H e  
says that he never mistreated her, nevcr drove her away or ordered her 
to go, though she had ordered him to leave home. She did just 
as shc plcascd,and insisted on doing it. She struck him with the dishrag 
when he was doing no more harm than looking after the tax-books. She 
was always contrary arid always opposed anything he wished to do. 
The little boy wanted to hoe for him, and she objected and became very 
mad. She refused to cook, interfcred with the womrn employed to cook, 
and made them leave, and defendant had to cook, and when he did, she 
would cook afterwards. She interfered with the wasierwomen. He  
walked to Mill Springs to hire a hand, when there were others nearer 

who could have been employed, but she was not satisfied. H e  said 
(119) something about darkies she had hired, and she jerked his hat 

off his head and called him a "stinking, lowdown rascal." Hc 
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then went out to see about the horses, and she followed him, and finally 
locked the door of the house, so that be could not enter, and he got in  
through a window and slept in a front room. This was repeated the 
next day. I Ie  called in every doctor in the county when she was sick, 
and had to change then1 several times to please her. She went to the 
hospital with his consent and at his expense. She would vilify his 
mother and preach a while-preached all day long to hi? aunt; and she 
mould preach and then abuse him, saying that he was doomed to hell. 
These are only some of the things that were said and done. I t  is not 
necessary to detail all of them. He  testified that he had never provoked 
this conduct towards him, and always provided a way for her to attend 
church and had always been kind to her. Her  spells werc worse some- 
times than they were at  others. One of the doctors said there was some- 
thing wrong with her mind, and otl~ers that she was nervous. 

Our conclusion is, from all the facts, that the plaintiff has shown 
no grounds for a divorcc from bed and board, and consequently no right 
to alimony pending the suit. Upon the facts, as wo view them, the 
defendant was not at  fault in placing his children in the custody of his 
parents, where they could receive a mother's care and attention. I t  is 
shown that they were placed there for that purpose. We see no sufficient 
proof of physical wclakness, though there is some tending to show 
mental weakness or an abnormal condition of her mind. I t  seems that 
if defendant has laid his hand upon h c ~ ,  it was more in kindness than in 
anger. H e  supplied her every want. I t  is evident that she was nervous 
and smsitive, and magnified and cxaggeratcd everything he did. Thc 
separation is due more to her misconduct than to nything that he may 
have done. I re  appears to have been very patimt and forbearing, under 
trying circumstances. She received proper medical attention and he 
employed scrvants sufficient in number to do their work, if she had not 
interfered with them. 

I f  the cruelty set up as a ground of divorce was provoked by (175) 
the misconduct of the complainant, a divorce will not be granted. 
14 Cyc., 631. I f  his conduct had been such as to elltitle her to a 
divorce, but was induced by the continued exasperation and violence of 
the wifc, or other misconduct on her part, the same result would follow. 
There was no retaliation by the llusbarrd in this case, and certainly no 
excessive retaliation. Their domestic infelicity is apparently all due to 
the wife's misconduct. I t  is settled by our decisions that, where the wife 
is the aggressor and by her conduct provoked that of her husband, of 
which she complains, and it was calculated to do so, i t  is a bar to her 
application for a divorce and for alimony. Whittin,qlon 1). Whittington. 
19 N. C)., 64; Fog v. Poy, 35 N. C., 90 ;  Setzer v. Setzer, 128 N. C., 170; 



I N  THE SUPREME COURT. [l6l 

Tew v. Tew, 80 N.  C., 316; House v. Housn, 131 N. C., 140. No one 
will be allowed to take advantage of his or hi-r own wrong. This 
maxim was appIied to a case of divorce by Judge Pearson in Fay 
v. Foy, supr.a. I n  the words of the statute, Code, see. 1285, 
Revisal, scc. 1562, the application for the divorce must be made "by 
the party injured," and these words were construed in Steel v. Steel, 
104 N.  C., 631, to mean that neither of the spouses is entitled to divorce 
if his or her marital default provoked or i6duced the alleged misconduct 
of the other. 

I f  the plaintiff will exercise a little more self-control and forbearance 
and perform her household duties as becomes a dutiful wife, and exhibit 
a little more consideration for her husband, and real affection for him 
and her children, the present distressing situation will sJon be changed, 
if not reversed, and her home and her life will become brighter and 
happier. 

We may reproduce here what was so well said by Justice Rodman 
in the somewhat similar case of Miller v. Miller, '78 N. C., at  p. 108: 
"We cannot think the defendant's conduct, however reprehensible, was 
'such indignities' as was intended to be covered by the statute, or was 
calculated to render the condition of any reasonable woman 'intolerable 
or her life burdensome.' This is not a case in which the law ought 
to interfere to sanction and, perhaps, perpetrate the separation of a 

married pair who may again unite without impropriety, and with- 
(176) out the loss of self rcspect on thc part of either, and who, taught 

by experience, may live henceforth happily together. An English 
poet once gave advice to husbands, which Lord Chatham made immortal, 
even if its own good senso had not otherwise served to make it so, by 
quoting i t  in one of his great speeches on the policy of Britain towards 
America. The advice will equally teach wives how to manage their 
husbands : 

" 'Be to his faults a little blind, 
Be to his virtues very kind, 
And clap ycur padlock on his mind!"' 

I t  is not intended to imply by the quotation that defendant has been 
doing anything which the law would denominate as misconduct. 
But whether he has or not, the advice to the wife is not out of place. 

We do not concur with the court in its cmclusion that, assuming the 
defendant's testimony to be true, thc plaintiff is entitled to alimony. 
On the contrary, i t  appears therefrom that thcrc was no cruel or bar- 
barous treatment and nothing whatever calculated to make the condition 
or life of an ordinary and normal woman either intolerable or burden- 
some. The defendant made the best he could of a bad situation, when 
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h i s  patience a n d  forbearance mus t  have been sorely tried. Both part ies  
wil l  profit by remembering that ,  "Our remedies o f t  i n  ourselves d o  lie." 

T h e  order  g&tin,g al imony wil l  be vacated a n d  t h e  order  permit t ing 
t h e  plaintiff t o  s x  l ~ e r  children a t  the  intervals  named will  remain i n  
force. I t  m a y  be modified, i f  need be, i n  t h e  discretion of the  court  
f r o m  t ime to time, a n d  a s  the  exigencies of t h e  case may  require. 
Setzer v. Setzer, 129 N. C., 296. 

Our decision does not  prevent  a t r i a l  of t h e  issues. T h e  plaintiff 
hereafter  m a y  alleye a n d  establish a bet ter  case t h a n  she h a s  i n  t h e  
present record, and  one ent i t l ing h e r  to  a divorce, bu t  there i s  n o  such 
case now presented. 

E r r o r .  

Cited: S. c., 166 N. C., 90; S. c., 167 N. C., 347; Gamed v. Gars-d, 
170 N. C., 673. 

FILMORE HOLDER v. GIANT LUMBER COMPANY. 
(177) 

(Filed 20 November, 1912.) 

1. Evidence-Nonsuit-Instructions-Appeal and Error-Practice. 
The question of the sufficiency of the evidence to submit the case to the 

jury can only be considered on appeal by a n  exception to the refusal of 
the trial court to grant a motion of nonsuit or to give a proper prayer for 
instruction to that effect. 

2. Instructions-Time of Filing-Court's Discretion-Appeal and Error. 
When it  appears that  the trial judge has refused to accept prayers for 

special instructions tendered him after the commencement of the argu- 
ment, and no permission to file them a t  that  time appears to have been 
given, his refusal to consider the special requests is within his reasonable 
discretion, and his action will not be reviewed on appeal. Craddock v. 
B a r n e s ,  142 N .  C., 89, cited and appraved. 

1. Witnesses, Exper tHypothe t ica l  Questions-Questions for Jury-Appeal 
and Error. 

Hypothetical questions asked of an expert witness, a physician, in this 
case, as  to the effect of the wound upon the plaintiff's knee alleged to have 
been negligently inflicted by the defendant, and the cause of the suffering 
alleged to have ben thereby endured, are  held to be proper, and not tres- 
passing upon the province of the jury. 

4. I n s t r ~ ~ c t i o n s - B a r  and S e r ~ a n t D u t y  of Naster-Safe. Tools and Ap- 
pliances. 

Instructions in this case relating to the duty of the master to furnish 
his servant proper tools and appliances with which to do his work, are  
sustained, and Mercer v. K. R., 154 N. C., 400, cited and applied. 
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APPEAJ, by defendant from Lyon,  J., a t  August Term, 1912, of 
WIJXES. 

Civil action. The following issues mere submitted to the jury: 
I. Was the plaintiff injured by the negligence of the deferrdant, as 

alleged in thc complaint ? Answer : Yes. 
2. Did the plaintiff, by his own ncgligence, contribute to his own 

injury? Answer: No. 
3. What damage is the plaintiff entitled to recovcr? Answer: $800. 

From thc judgment rendered, the defendant appeals. 
(178) The facts are sufficiently stated in  the opinion of the Court by 

MR. JUSTICE BROTN. 

T l n c k ~ t t  & G i l r ~ n t h  f o r  plaint i f .  
W .  W .  Barber and Finley & H e n d w n  for- defendant. 

BROWN, ,J. The principal question discussed on thc argumcnt of this 
case by the lcarned counsel for the drfendant is not presented in such a 
manncr that we can consider it. As to whether there is sufficient evidence 
of nrgligencc to justify the subrnissiorl of the question to the jury can 
only bc presented by a motion to nonsuit, or by a proper prayer for 
instrilction. 

No motion to nonsuit appears to have been made, and we are ~~~~~~ed 
from considering the prayers for instruction because of the objection 
of the plaintiff that they were not filed within the time required by 
the statute. 

After the argilmerlt commences i t  is wcll settled that counscl will 
not be permitted to file requests for special instructions without leavc 
of the court, and no such leavc apprars to have Been given in this case, 
for the court dcclined to consider the prayers after they wcw haridcd up. 

I n  C~adddock  v. Ear-nes i l  is said the time within which special 
instrnctions should b~ requested must bc left to the souiid discretior of 
the presiding judge, and this Court wiIl be slow to review the exercise 
of such discretion; but the judge rrlust so ordcr his discrction as to afford 
the counsel a rcasonablc~ tirnc to prepare and present their prnycrs. 142 
N. C., 89 ; Riggs v. Gurganus, 152  N. C., 176. 

The assignmer~ts of error relating to the hypothetical queslioiir :r~ked 
Dr. Duncan, we think, are without merit. I t  is unnecessary to set out 
the questions themselves. Tlic opinion asked of thc witness did not 
trespass at  all upon the province of the jury. These questions only 
elicited from the his opinion of thc effect of thc wound upon 
the knw, and also his opinion upon the cause of the suffering alleged 
to have Emw cnd~lred by the plaintiff. We think the hypothetical 
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questions were framed correctly, according to thc rulc laid down in 
Summerlin 71. R. R., 133 N. C., 551. 

We do not think the assignments of error relating to the charge (179) 
of the coilrt can be sustained. Ris  IIonor seems to h a w  followed 
the well settled decisions of this Court relating to the duty of the master 
to furnish proper tools and appliances to his servant. Mercer V .  R. R., 
I54 N. C., 400, and cases cited. 

Upon a rcview of the entire record, we find 
No error. 

Cited: 8. 71. Glctuditcs, 164 N. C., 526. 

WARD, ADMINJSTRATRIX, v. NORTH ,CAROLINA RAILROAD COMPANY. 

(Filed 4 December, 1912.) 

1. No~~suiLNegligence-Evidence-Questions for .Jury-Proximate Cause. 
Upon a motion to nonsuit, the evidence of the plaintiff must be taken 

as  t rue and construed in the light most favorable to him; and in an ac- 
tion to rerover damages against a railroad company for the negligent 
killing of plaintiff's intestate, there was evidence tending to show that  the 
intestate, with five others, were engaged in loading imposing stones on 
defendant's box car, from a wagon, each 6 or 7 feet long, 3% feet wide, 
4 inches thick, and weighing about 1,000 pounds each; that  one of these 
stones had been placed in the car, several inches projecting from the door, 
and to further load this, four of the men were in  the car, leaving the in- 
testate and the driver of the wagon holding to the other stone, placed 
upright upon the wagon to keep i t  from breaking, until the stone 
on the car could be put in place; that  while in this  dangerous position, 
without help to brace the stone or hold the horses, i t  being all the in- 
testate and driver could do to hold the stone upright, the engineer of the 
defendant, in  shifting cars, carried the one i n  question off without 
warning with the four men in it, with full knowledge of the intes- 
tate's danger, keeping i t  for fifteen minutes, and when the  car returned, 
the jarring of the ground caused by the moving train or the movement 
of the horses, caused the upright stone to be thrown on the intestate, 
causing his death: Held, the issue as to defendant's negligence was for 
the jury, and the doctrine of proximate cause, in  Harton v. Telephone Co., 
141 N. C., 455, and other like cases, cited and approved. 

2. Negligence-Proximate Cause-Definition. 
The proximate cause of the event must be understood to be that  which 

in natural and conti.nuous sequence, unbroken by any new and independ- 
ent  cause, produces that  event, and without which such event would not 
have occurred. Proximity' in  point of time or  space, however, is not part 
of the definition. 
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3. Negligence-Proximate Cause-Anticipated Eesul tEvidence.  
In  order to show that  the proximate cause of a n  injury was the negli- 

gent act complained of, i t  is not required that  the party charged should 
have contemplated or even been able to anticipate the particular conse- 
quence that ensued, or the precise injuries sustained. I t  is  sufficient if 
in the exercise of reasonable care he might have foreseen that  some 
injury would result from his act or omission, or that  consequences of a 
generally injurious nature might have been expected. 

4. Instructions-Correlative Positions-Evidence-Appeal and Error. 
H e l d ,  under the evidence in this case, there is  no error in the manner 

of stating the position of the plaintiff, and the correlative position tend- 
ing to sustain the defense. 

5. Negligcnee-Evidence-Mort11m-y Tables-Measure of Daniages-Instruc- 
tions. 

In a n  action to recover for the negligent killing of another, the life ex- 
pectancy tables are  allowed as  a n  item of evidence on the issue of dam- 
ages, under the rule laid down in Mendenhal l  v. 12. R., 123 N. C., 275, to 
ascertain their admeasurement, by finding the present value of the net 
pecuniary worth of the deceased, ascertained by deducting the cost of 
his own lpiving and expenditures from the gross income, based upon his 
life expectancy; the rule laid down in Watson v. R. R., 133 N. C., 190, 
is  not approved. 

APPEAL by defendant from Cooke, J., at June Term, 1912, of 
(180) GUILP~ED. 

The action was ir~stitutcd by plaintiff, administratrix of James 
Ward, deceased, to recover damages for t l ~ e  alleged negligent killing of 
her intestate in the city of High Point on 22 October, 1909, while loading 
a printing outfit into one of the ears on the team track of the defendant 
company. On the ordinary issues in such action, as to negligence, con- 
tributory negligence, and damages, there was verdict for plaintiff. Judg- 
ment on the verdict, and defendant excepted and appealed. 

W. P. R y n u m  and 11. C. iSlrudwic7e f o r  p l a i n t i f .  
W i l s o n  d Felqquson f o r  defendant .  

Worm, J. I t  was chiefly urged for error that thc court re- 
(181) fuscd dcfcndant's motioll for nonsuit under the statute. 

There was evidencc on the part of the plaintiff tending to show 
that on 22 October, 1909, plaintiff's intestate and five others, including 
the driver of the team, were engaged in  loading a printing outfit into a 
car of defendant company placed upon the "team track" near 
the freight station in the city of TGgh Point, and for that purpose 
the wagon had hccn backed up against the car, that particular 
load consisting. of two large "imposing stones," stone slabs 6 to 7 
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feet long, 3% feet wide and 4 inches thick and weighing by 
cstimate of the driver about 1,000 pounds each. That the stones, each 
in  a separate crate standing on edge in the midst of the wagon, had been 
braced on either side against the wagon standards as they were being 
hauled to the station, and when the wagon was backed against the ear, 
these braces, preparatory to unloading, had been knocked loose and one 
of the stones had been transferred to the car. This stoue having failed 
to get entirely in the car., "sticking out a few inches," in the language 
of the witness, four of the men were engaged in  trying to push i t  further 
in, and plaintiff's intestate, Jamcs Ward, and the driver balancing the 
other stone in the wagon till this could be done. While things were 
in  this condition the agents of defendant company, without warning 
of any kind, hitched a shifting engine to the car and pulled this, with 
other cars attached to it, for some distance up the track, carrying away 
the four men who were working with the stone in the car, leaving the 
intestate and the driver holding the other stone at  a balance in the wagon. 
The car and the men in it were kept away about fifteen minutes doing 
some shifting elsewhere on the yard, when they brought back the car 
to its original placing. When thc car moved off, leaving the driver, one 
J. A. Cramer, and thc intestate, holding the other stone in a balance, 
the team, at the call of the driver, moved forward a few feet with a 
view of preventing a possible collision in ease their horses should other- 
wise move the wagon towards the track, and the driver and the intestate 
continued to hold the stone till the return of the train, when either from 
the jar of the ground caused by thc returning train or from a 
slight movement of the horscs, the stone in  the wagon, losing its (182) 
balance, fcll off the wagon onto the intestate, crushing him so 
that he died in about thirty minutes. Tlic drivcr was also knocked from 
the wagon and bruised on the wrist, ctc., but fell on the stone and not 
under it, and escaped with slight injury. Speaking directly to the kill- 
ing, tlic driver, testifying for plaintiff, said: "The horse may have turned 
his head to look, and moved the wagon. I t  only takcs very little on a 
macadam road to move a wagon; something moved the wagon I am 
unable to say what, but something moved it, and we lost our balance 
and that stone, i t  went over against Mr. Ward; hc was pushed back 
against the sidr plank of the bod and tossed out. T t  tripped him; in 
stepping back against'the bcd it overbalanced and tripped him oat ;  he 
went out and fhe stonc after him. The stone fcll right toward 
Mr. Ward and the top went down and the bottom edge cam:, up there; 
the plank struck me on the shins and tripped me, harked my shins a 
little and my wrist. Throwed me out over the stonc and Ward under 
it. I t  came down there, the edge right across his breast. I t  mashed him;  
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he never spoke." This witness further said the car had been placed 
there and they had been loading in i t  all day. This wltness testified 
further that the stones broke very easily and were kept on edge to 
keep them from breaking in the travel by a jar of the wagon; that they 
could not rebrace this one after the car left, as i t  took all they could 
do to hold i t  on the balance; in order to brace i t  additional help 
was necessary, and they didn't think bracing would be required if the 
car had not bren moved away. When the car was pulled away some of 
the men called to "Look out or somebody would be killed"; and further, 
that the conductor knew of the plight in which the intestate and driver 
had been'left with the stone and was aware that the position was one not 
free from danger; the driver testifying among other things on this 
point: "We didn't ask the conductor when he came there for any assist- 
ance, only I told him we were in a pitiful way there and had the stone to 
hold. I spoke something in regard to the stone; I could not rememb~r 

just the words. H e  saw i t ;  it was all clear to him; we had it 
(183) holding i t  on there, and he said: 'I will have the car back in a 

few minutes,' and put right off up the track after the car." There 
was evidence on the part of defendant in contradiction of the claim of 
plaintiff that the officers of the road were aware of the intestate being 
left in a dangero~xs plight, and whether the train gave the proper 
signals for shifting, etc., in going off and returning, and the yard 
conductor testified that hc noticed Cramer, the driver, that he was 
about to signal the car forward; but there was no substantial difference 
in  the testimony as to the controlling facts relevant to the injury; that 
the agents of the company, admitting thev knew thesr persons were 
engaged in loading a car on the "team track," moved i t  away without 
adequate warning to the driver and without any at all to the men who 
were engaged in the car;  that they kept it away for fifteen or twcntv 
minutes, leaving the intestate and the driver all that time engaged, 
in holding a heavy stone on end in a way which liable at  any time to fall 
and hurt them; and the testimony on the part of plaintiff tended to show 
that the company's agents were duly aware of their plight, and In such 
case and in view of the position so frequently stated, that on motion 
to nonsuit, the evidencc of plaintiff must be taken as true and construed 
in the light most favorable to him, we are of opinion that the motion for 
nonsuit was properly overruled and a cause of action clearly shown. I t  
was earnestly contended in support of the motion that the element of 
proximate cause was lacking in this instance, in that there was nothing 
to indicate to the company or its agents that fifteen minutes after taking 
the car away any such result a5 the killing of thc intestate was at all 

and that in view of the fact that the shifting was done in the 
usual and ordinary way, giving the usual and ordinary signals, and 

148 
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with two men in  the wagon to hold the stone steady, that this should 
be held only an u~ltoward accident, and that no actionable wrong had 
been shown. But we cannot accept this view of the facts in evidence. 
I n  Harton v. Telephone C'o., 141 N .  C., 455, a case in which the 
question of proximate cause, more especially in reference to lapse of 
time and the effect of intervening causes, was very fully discussed, 
the Court stated with approval the definition appearing in Shearman 
and Redfield on Negligence, see. 26, as follows: "The proximate 
cause of an event must be understood to be that which in  natural (184) 
arid continuous sequence, unbroken by any new and indepcndent 
cause, produces that event and without which such event would not have 
occurred. Proximately in point of time and space, howcvcr, is no part 
of the definition." As said by Associate Justice Allen in Harvell 
11. L u m b ~ r  Co., 154 N.  C., 262, while two of the justices dissented in Har- 
ton's case (their views finally prevailing on a second appeal and a fuller 
statement of the facts in  same case, 146 N. C., 429), there was no 
difference of opinion as to the doctrine announced, but only to the 
application of i t  to that case. And this same definition of proximate 
cause has been again approved in Harchy v .  Tlines Lumber Co., 160 
N. C., 113. I n  further illustration of this definition, and more par- 
ticularly the terms, "natural and continuous sequence,'' in Brewster v.  
Elizabeth City,  137 N.  C., 392, and Ramsbottom v .  R. R., 138 N. C., 39, 
and other cases, 'this Court has said, "That the proximate cause of an 
injury is one that produces the result in  contirruous sequence and with- 
out which i t  would not occur, and one from which any man of ordinary 
prudence could forsee that such result was probable under all of the 
facts as thcy existed." And pursuing the subject, i t  has been held in 
Drum v. Miller, 135 N.  C., 204, and Hudson v. R. R., 142 N.  C., 198, 
and other likc cases, that in reference to foreseeing the result, i t  is not re- 
quired that the party chargcd "should have contemplated or even been 
able to anticipate the particular consequences that erlsued or the prccise 
injuries sustained. I t  is sufficicnt if in the exercise of reasonable care 
he might havc foreseen that some injury would result from his act or 
omission or that consequcrrccs of a generally injurious nature might have 
been expected." Applying these principles to thc facts in evidence, we 
think that the elerncnt of proximate cause was clearly established, and 
certainly thcrc was testimony frorn which i t  could be reasonably inferred. 
The car being moved away without adequate warning, carrying four 
of the men considered necessary for the proper handling of the load, 
leaving the driver and the intestate with a stone of this sl~ape and 
weight on end, requiring all their time and attention to hold i t  on a 
balance and with no one to aid him or even control the team, presented 
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a condition that was fraught with danger, and the yard conductor, 
(185) on seeing it, might well exclaim, "I will have the car back in  

a few minutes," and put right off up the track after the car. Nor 
is this conclusion in any way affected by the fact referred to, that the 
injury occurred as much as fifteen or twenty minutes after the car was 
pulled away, or that there were only two men in the wagon when it was 
so moved. The cause of this tragedy was taking away the other 
men, leaving the intestate and the driver in the wagon in  a position 
threatening danger, without adequate help. This cause continued 
down to the very timcx of the occurence. There was no irltervcning 
cause shown, and as we have just seen in Rarton's case, "Proximity in 
point of time and space is no part of the definition of proximate cause." 

As to the position that there were only two men in the wagon at the 
time the cars were moved off, it will readily occur to the impartial 
mind that leaving two men in a wagon with a hcavy stone of this 
character and thc team without any one to control i t  for fifteen or 
twenty minutes is an entirely different proposition from allowing them 
to balance a stone momentarily with four othcr men in instant call 
should necessity arise for their aid. 

Thc objection further made, that the court, after stating the positiol~ 
of the plaintiff, failed to state with sufficient fullness the correlative 
position tending to sustain the defense as required in Jarrett v. Trunk 
Co., 144 N. C., 299, and P e n n y  v. R. R., 153 N. C., 305, is not, in our 
opinion, open to defendant on the record. 

There wcre very few facts in evidence tending to excuse the defendant 
for this occurrence, and these wcre given by his TIonor all the consider- 
ation which they permitted. 

On the issue as to damages objection was made by defendant for that 
his Honor suggested for the guidance of t11c jury the mathematical cal- 
culation stated with approval in Watson, a. R. R., 133 N. C., 190, and 

in  terms as follows: "You will ascertain thc present value of such 
(186) net income or accumulations by first ascertaining what $1 and 

interest at  6 per cent will amount to for the time you have found 
the plaintiff's intestate would have lived. Then yon will divide this 
income by the amount you have found $1 and interest for the time to 
amount to, and the sum thus ascertained will be your answer to the 
second issue." 

I f  this were a matter capable of being established with mathamrtical 
accuracy, the rule as here suggested would be erroneous, for i t  proceeds 
upon the theory that all the net earnings will become due at  the end 
of the expectancy, when in fact the total amount is made up of smaller 
sums accruing year by year. A proper consideration of the question 
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presented, howevcr, suplmts tl.~tl conclusior~ i h i ~ t  there are so nlaily 
clcmcnts of uncertainty invohcd, the rcsult is or may be affected by 
so many changes of condition and circunlstancc that i t  docs not seem 
to be capable of computation with mathematical precision, and a refer- 
ence to such a mcthod is rather calculated to mislead than to aid 
the jury to a correct conclusioii. I t  is for this reason that the Court 
in P o e  v .  R. R., 141 N. C., 525, rejected the application of our annuity 
tables on the issue as to damages, and Assocaaie Just ice  Walker, de- 
livering the opinion, said: ('A review of all that has been said on this 
subject leads us to the conciusion that no special formula has yet been 
prcscribed as alikc applicable to all cases and as one that should 
invariably be used in trials." 

H e  then states with approval on this question thc charge as delivered 
by his Honor, Judge 0. H. Allelz, in Mendenhall v. R. R., 123 N. C., 
275 and 278, as being a correct statement of the rule more generally 
applicable in these cases: "The measure of damages is the present 
value of the net pecuniary worth of the deceased, to be asccrtaincd by 
deducting the cost of his own living and expenditures from the gross 
income, based upon his life expectancy. As a basis on which to enable' 
the jury to make their estimate, i t  is competent to show and for them 
to co~zsider the age of the deceased, his prospects in life, his habits, his 
character, his industry and skill, the means he had for making money, 
the business in which he was employed-the end of i t  all being to enable 
the jury to fix upon the net income which might be reasonably 
expected if death had not ensued, and thus arrive at  the pccuniary (187) 
worth of the dcceased to his family. You do not undertake to 
give thc equivalent of human life. You allow nothing for suffering. 
You do  not attempt to punish the railroad, but you seek to give a fair, 
reasonable, pecuniary worth of the deceased to his family uncle$ the rulc 
which I have laid down. You should rid yourself of all prejudice, if 
rou have any, and of sympathy. It is not a question of sympathy; it 
i q  just a plain practical question, and you should give a reasonable and 
fair  vrrdict upon all the issues." The life expectancy tables were 
allowed as an item of evidence on this issue. S l ~ d ~ e  1). R. R., 140 
N. C., 459. 

The objection rcferrcd to is not insisted on in  defendant's brief, and 
the mistake in the charge being in  his favor, it may not be held for 
reversible error, but it has been thought wcll to refer to the matter that 
this mathcmatical calculation as approved in Watson V. R. R., 133 N. C., 
190, should be discontinued. 

There is no error, and the judgment in plaintiff's favor must be 
affirmed. 

No error. 
151 
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Ci t~c l :  Lynch 1:. M f g .  Co., 167 N.  C., 102; Tngle v. R. R., ib., 637; 
Massey .rl. R. R., 169 N.  C., 246; Paul u. I?. R., 170 N. C., 233; Davis v. 
R. I?., ib., 584, 587; Ilorne v. R .  R., ib., 656. 

W. L. COREY v. S. R. FOWLE AND W. C. RODMAN. 

(Filed 20 December, 1912.) 

1. Legal Proceedings - Presumptions - Sales -Deeds and Conveyances - 
Homestead - Excess -Debts Contracted Prior to 1868 - Constitutional 
Law. 

The presumption is  in  favor of the validity of judicial proceedings, and 
wherc a tract of land has been sold under a judgment on a debt contracted 
prior to  the Constitution of 1868, and the homestead has since been laid 
off in a part thereof, in  the absence of evidence to the contrary i t  will be 
presumed that  the excess was first sold, and the proceeds being insuffi- 
cient to pay the debt, the homestead was then sold, and the deed of the 
sheriff conveying the entire tract will be held valid. 

2. Lin~itation of Actions-Adverse Possessio~t-Color. 

I H e l d ,  in  this case, involving title to lands in  dispute, the charge was 
correct that  though the title passed to the defendant by his deed, the 
plaintiff could recover by showing title by adverse possession, not under 
color for twenty years, and under color for seven years. 

BROWN, J., did not sit  on the hearing of this appeal. 

(188) A ~ P E A L  by plaintiff from Webb, J . ,  at May Term, 1912, of 
BEAUPORT. 

The facts are sufiriently stated in the opinion of the Court by MR. 
CI~IEF JUSTICE CLARK. 

T.  J .  Jarvis, 3'. C. Harding, R. I?. N i ~ l ~ o l s o ~ ,  E. A. Daniel, and 0. A. 
Gaylord for plaintiff. 

Rodman & Rodman, Small, NacLcnn d iWcMullan, and Ward & 

I 
Grimes for def~ndcmt. 

CTARK, C. J .  The land in qucstion was sold 3 November, 1870, under 
executions against H. D. Ecklin and the sheriff executed a deed thcrefor 
to Joshua B. Hill, which deed was recorded 7 March, 1871, and the 
defendants claim thereunder throi~gh mesnc conveyances. The same 
land was sold again under execution against H. D. Ecklin and the deed 
was executed 3 June, 1878, to thc purchaser, G. 11. Brown, and recorded 
20 May, 1895. The plaintiffs claim through mesne conveyances under 
this deed. 

On 12 March, 1869, Ecltlin by proceedings before a justice of the 
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peace had his homestead laid off of 590 acres and recorded, but in the 
decd from the sheriff to Ell, recorded 7 March, 1871, there is no reserva- 
tion of this exemption, but the entire tract of 690 acres is convcyed, 
including the 590 acres which had becn laid off to Ecklin as his home- 
stead. Under the decision in Edzua~ds v. Kearsey, 96 U .  s., 595, Octo- 
ber Term, 1881, i t  was held that the homestead exemption was invalid 
as to debts contracted prior to the Constitution of 1868. Thc judgments 
upon which executions issued under which this land had becn sold and 
conveyed to Hill were for debts contracted prior to 1868. The land was 
sold under similar executions in 1818. The judgments being dor- 
mant, the dcfendant therein, Ecklin, indorsed on the back, "This (189) 
judgment has not bern satisfied." 

At this last sale in  1878 thc property was bought in for the benefit 
of the children of Ecklin and afterwards conveyed by the purchaser at  
their instance to Corcy, under whon~ the present plaintiff claims. The 
idea seems to have been that which was afterwards laid down in Mebane 
v. Layton, 89 N.  C., 397, that notwithstanding the exccutions were for 
the collection of debts contractcd prior to the Constitution of 1868, that 
the homestead should have been laid off first, and after that, if not sufli- 
cient to pay the debt, the cxcess should have heen sold, and that if the 
homestead was not laid off the sale was invalid. The homestead in this 
case was laid off as we have seen, and i t  does not appear in the record 
that the excess was not first sold. The entire tract of land belonging to 
Ecklin was conveyed to E l l ,  and the purchase price was less for the 
entire tract than the face of the executions, which fact appears both 
from the purchase price recited in the deed and also from the fact that 
the land was subsequently sold in 1878 under exccutions on judgments 
upon debts contracted before 3 868, upon which the indorsement of Ecklin 
recited, "This has not been satisfied." I n  the absence of evidence, the 
 resumption is in  favor of the regularity of judicial proceedings, and 
that the excess was first sold and then thc homestcad. Thcre is nothing 
in the record to rebut this presumption. Unless it appears that thc sale 
of the excess would have  aid the debt, the deed for the entire tract is 
valid. Miller v. Miller, 89 N.  C., 402, and other cascs cited in Morrison 
7). Watson, 101 N. C., at  page 337. 

The decisions that sales under executions issued oil debts antedating 
the Constitution arc invalid unlcss the homestead was allotted (Mebane 
v. Layton, 89 N.  C., 397, and the like) do not apply, because here the 
homestcad had been allotted and recorded. Rcsides, the dccisions so 
holding were overruled in  T,ang u. Wal7cer, 105 N. C., 90. This last 
case has been follow~d, Xhafer v. Gaynor, 117 N .  C., 27; Campb~11 II 

Potts, 119 N. C., 530, and in other cases. 
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His Honor correctly charged the jury that the legal title passed to 
Hill under the prior decd, but that the plaintiff could recover if 

(190) he showed that he and those under whom he claims had held the 
land adversely under known and visible bounds for twenty years; 

or that the plaintiff could recovcr if he showed that he and those under 
whom he claims have held open, notorious, continuous, and adversc 
possession of the land for seven years under color of title, and that the 
sheriff"s deed to Brown was color of title. There was conflicting evidence 
as to the possession of the land, and this matter, which was purely one 
of fact, was fairly submitted to the jury. The jury found their verdict 
in favor of the defendants. 

There are no exceptions in the record except to the charge and to the 
failure to give on(. prayer for instruction. The points presented by these 
exceptions have heen often settled by decisions of this Court, and do not 
require to be repeated. 

The controversp, in  fact, is almost entirely one of fact, the principles 
of law being well settled. The evidence is very voluminous and the 
trial, i t  seems, occupied three days. On this account we have very 
carefully examined the record, but find no doubtful proposition of law 
raised by the exceptions, and the findings of fact by the jury are not 
reviewable by us. 

No  error. 

(191) 
MADISON COUNTY RAILWAY CO. v. R. M. GAHAGAN ET AL. 

(Filed 14 December, 1912.) 

1. Railroads-Easen~ents-Condenmatinn-Good Faith-Pleadings - Issues- 
Interpretation of Statutes. 

When in proceedings by a railroad company to condemn lands the an- 
swer denies the intention of the petitioner in good faith to construct the 
proposed railroad (Revisal, sec. 2580), the pleadings, in this respect, do 
not raise an issue of fact to be transferred to and tried by the Superior 
Court in term, under the provisions of Revisal, sec. 529; and section 2588, 
construed in connection with section 529, which provides only for a jury 
trial on appeal from the amount of damages assessed by the appraisers, 
excludes the idea that the question of good faith should in like manner be 
tried. 

2. Railroads-Easements - Condemnation -Damages - Costs - Appeal and 
Error. 

In proceedings brought by a railroad company to condemn lands, it 
was found by the jury on appeal to the Superior Court that defendant's 
benefit therefrom exceeded his damages, the assessors having found they 
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were equal: Held, the costs were taxable against the plaintiff accruing up 
to the time of appeal from the clerk, and against the defendants appeal- 
ing from the Superior lo the Supreme Court, the judgment of the Supe- 
rior Court being affirmed. 

3. Railroads-Easements-Condemnation-Measure of Damages-Water-pow- 
ers-Harmless Error-Instructions-Aapeal and Error. 

In proceedings to condemn lands there was evidence tending to show 
that there was an undeveloped water-power thereon, which was the only 
evidence as to the future possible use of the property. The judge charged 
the jury that it was only proper for them to consider actual damages, not 
those remate o r  speculative or dependent upon a future possible use of the 
property; and further, specieally and correctly charged how the jury 
should consider the evidence on this phase of the damages: Held,  con- 
struing the charge as a whole, no error is found, and the charge of the 
court is approved. 

AFPXAL by defendant from Long, J., at February Term, 1912, of 
MADISON. 

Thi? is a proceeding brought by the plaintiff against the defendants 
for the condemnation of certain lands belonging to the defendants for a 
right of way for railroad purposes. The procerding was commenced 
by a summons issued by the Clerk of the Superior Court of MADISON, on 
28 December, 191 0. 

Upon the return of the summons, complaint and answer having been 
filed, the clerk made an order appointing commissioners to assess dam- 
ages and benefits to the defendants' lands. The con~missiorrcrs reported 
that the damages and benefits were equal. The defendants excepted to 
the order appointing commissioners and to the report of the commis- 
sioners, and to the order of the clerk confirming the report of the 
commisioners, and appealed to the Superior Court in term-time, (192) 
where i t  was tried and the jury rmdercd a verdict for the 
plaintiff, assessing the defendants' damages at  $1,800 and their benefits 
at  83,400. Judgmmt was thereupon entcrcd for the plaintiff, and the 
defendants appcalcd to the Supreme Court. 

I t  is alleged in the petition and denied in the answer: "That it is 
the intention of the Madison County Railroad Company in good faith 
to construct and finish and oper:lle a railroad from and to the places 
named for that purpose in thc articles of the association, and referred 
to in the 11th paragraph of this petition." 

I n  the ordcr appointing the commissioners, the clerk finds as a fact 
that i t  is the intention of the petitioner, in good faith, to construct and 
operate the railroad as alleged, and it appeared or1 the trial in the 
Superior Court that the road bad been constructed a distance of 10 miles, 
and was then in operation as a common carrier. 
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The defendants tendered the following issue, which was refused, and 
they excepted: "Is i t  the intention of the plaintiff, in good faith, to 
construct, finish, and operate the proposed railroad as a common carrier, 
as alleged in the pctition?" 

His  Honor taxed the costs against the petitioner up to the time of the 
appeal from the clerk, and against the defendants thereafter, and defend- 
ants excepted. 

Gudger c6 McElroy ,  Guy LE Roberts,  and Mer~icl'c d Balenard for 
p la in t i f .  

Mart in,  Rol l ins  & W r i g h t  for defendants. 

ALLEN? J. The denial by the defendants of the allegation in the 
petition that i t  is the intention of the petitioner in good faith to con- 
struct and operate the proposed railroad, does not raise an issue c~f fact, 
and his TXonor properly refused to submit the rssue tendered. R. R. v. 
R. R., 148 N. C., 64. 

I n  this case, the Court says: "The plaintiff, as required by section 
2580, Revisal, stated in its petition that i t  had been duly chartered; that 

i t  was its intention in good faith to construct, finish, and operate 
(193) a railroad from and to the t e rmin i  narncd in its charter; that its 

capital stock, as required by its charter, had been subscribed and 
the portion thereof required to entitle its organization and commence- 
ment of operation had been paid i n ;  that it had bcclrr unable to acquire 
title to the lands necessary for its right of way or the casement thereon; 
and the reason of such inability. . . . When these essential averments 
are made and denied, how shall the court (the clcrk) proceed? I t  is 
manifest that the pleadings, in this condition, do not raise 'issues of fact,' 
requiring the cause to be transferred to the civil-issue docket, as required 
by section 529, Revisal. These preliminary questions are to be decided 
by the clcrk. I f  he finds against the petitioner upon them, he dismisses 
the proceeding, and, if so advised, the petitioner excepts arrd appeals to 
the judge, who hears and decides the appeal. . . . By the statute (1893, 
chapter 148; Revisal, scc. 2588) it was provided that, in  condemnation 
proceedings by any railroad or by any city or town, 'any person interested 
in the land, or the city, town, railroad or other corporation, shall bc 
entitlsd to have the amount of damages assessed by the commissioners 
or jurors heard and determined upon appeal before a jury of the Su- 
perior Court, in term, if upon the hrnring of such appeal a jury trial be 
demanded.' This limitation upon the right to demand trial by jury 
clearly excludes the idea that any such right is given in respect to the 

- questions of fact to he decided preliminary to the question of damages. 
I n  Dzirhnm v. R i g g s b w ,  141 N. Cj., 128, the question presented upon this 
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exception is discussed by Mr. Juslice Brown. Referring to the allegation 
that the petitioner has been unable to acquire the title, and the reason 
therefor: 'While this is a necessary allegation of the petition, i t  is not 
an issunble fact for the jury to determinc. The judgc was right in 
refming to submit i t  to the jury. Sincc the act of 1893 (Revisal, scc. 
2588) the defendants had a right to demand a jury trial upon the mat- 
ter of compensation.' " 

We arc also of opinion that the adjudication as to costs was in the 
discretion of his Honor. 

Section 2589 of the Ecvisal provide8 that, "In any case wherc the 
benefits to thc land caused by the erection of the railroad, street railway, 
telephone, telegraph, watcr supply, bridge, or electric power or 
lighting plant are ascertained to exceed the damages to the land, (194) 
then the said company shall pay the costs of the proceedings, ex- 
cept as provided in section 1269, and shall not have a judgment for the 
excess of benefits over the damage," and section 1269, rcferred to, author- 
izes the judge to adjudge the costs i n  condemnation proceedings as it 
appcars to him to be equitable and just, when in his opinion the priv- 
ilege, use, or easement has been improperly refused. 

I t  appears from the record that disinterested commissioncrs had re- 
ported that the special bcnd ts  to the dcfcndants were equal to the dam- 
ages, and that the defendants appealed, and upon the evidence submitted 
to a jury, a verdict was returned finding ihat the benefits exceeded the 
damages by $1,600. 

On these facts, i t  was proper to require the petit ion~r to pay all costs 
accruing up to thc time of the appeal Irom tlrc clcrk, a rd  the defendants 
to pay the costs thereafter incurred. 

There are several exceptions to parts of the charge which dcrnand no 
particular discussion. The one principally relied on is that his Honor 
told the jury that, ''In estimating, damages of any kind to the lands of 
the defendants taken by the railroad company, i t  is only proper to con- 
sider actual damagcs, not those remote or speculative or dependent upon 
a future possible us? of the property." 

The only evidence as to the future use of the property was as to the 
development of the water-powcr, and the language used, standing alone, 
might bc construed to cxcludc that as an clement of damage; but the 
charge must be considered as a whole, and his Honor furthcr charged 
the jury: "If the jury shall find there is a water-power on these lands, 
in cstimating the value of such water-power the jury will take into con- 
siderotion the feasibility and practicability of developing same, and the 
cost of its development, and if the j w y  shall find that the cost of develop- 
ing said water-power is so great as to makc it unprofitable, then no dam 
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HARDWOOD Co. v. WALDO. 

ages will have been suffercd by the defendants by reason of its alleged 
destn~etion. I n  connection with this water-power, the jury will takc 
into coilsideration whether or not the same can be developed as com- 

pl(.tely with the railroad constructed as i t  could have been without 
(195) the railroad being there, and if the jury shall find that this water- 

power can be developrd as economically and so as to produce prac- 
tically the same power now that the railroad ha? hecn constructed as 
i t  could have been before, then tllc defendants have suffered no damages 
to their alleged water-power by reason of the construction of the railroad. 
I f  the jury shall find that the water-power has a value, and that same 
has been damaged by the construction of the railroad, in assessing the 
damages the jury shall only consider the lands up to the mouth of Wood- 
son Branch, over which the railroad nms. Defendants are entitled to 
no damagcs outside of those described in  plaintiff's ~e t i t ion ,  anid if other 
lands are required for the development of the water-power, then the 
defendants are entitled to damages for their proportionate part of such 
water-power. Defendants, or any of them, are not entitled in  this suit 
to damages to lands on the opposite bank of the river from tho railroad, 
unless yon find the land of W. W. Qahagan on the opposite bank of the 
river from the railroad track was actually damaged as to water-power 
possibilities, as alleged by him. I f  there is such damage found actually 
and approximately to result, you may estimate such in fixing damages, 
if any is found." 

The jury could not fail to understand, from this, that they were to 
estimate the damage to the watcr-power and its future development. 

Thc case has, in our opinion, been fairly submitted to a jury, and we 
find no error which will jucitify disturbing the judgment rendered upon 
the verdict. 

No error. 
- 

(196) 
KANAWHA HARDWOOD COMPANY v. FRANK WALDO ET AL. 

(Filed 1 4  December, 1912.) 

1. State's Lands-Grants-Fran(1-Yeni~e-Re~isal-Interretion of Stat- 
utes-In Pnri Materia. 

The various parts or sections of the Revisal of 1905 that are in pari 
materia are considered one and the same statute, and should be so con- 
strued as to determine the true intent of thc Legislature, and "its clauses 
and phrases should not be studied as detached and isolated expressions, 
but the whole and every part of the statute must be considered i n  fixing 
the meaning of any of its parts," and lo  give effect, i f  possible, to all of its 
clauses and provisions. 
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HARDWOOD Co. v. WALDO. 

2. Same-Land in Several Counties. 
While section 1748, Revisal of 1905, provides that any one claiming 

land under certain grants or patents, considering himself aggrieved by 
their issuance to  any other person since the year 1776, against law or ob- 
tained by false suggestion, surprise, or fraud, may bring his action in the 
Superior Court of the county in  which such land may be, for the purpose 
of having the grant repealed or vacated, etc., it should be construed in 
ronnection with section 419 of the Revisal, which provides that  an action 
for the recovery of real property, etc., shall be tried in  the county in which 
the subject of the action or some part thereof is situated; and when i t  
appears, in  an action for the cancellation of several grants, brought under 
the provisions of Revisal, see. 1748, some of which lay in a different 
county from that  wherein the action was brought, that the allegation of 
fraud and false suggestion involve one and the same transaction, affecting 
each and all of the grants, the subject of the litigation, i t  comes within 
the provision of section 419, and i t  i s  unnecessary to bring a separate ac- 
tion in respect to the grants issued in the other county, some of the lands, 
the subject of the action, lying in the county wherein the action was 
brought. 

APPEAL by defendant from Long, J., at August Term, 1912, of 
CIIEROKEE. 

Civil action, under section I748 of the Revisal, to have canceled and 
declared void certain grants issued by the State of North Carolina to 
the defendants. Thcre are involved in  the suit between tweniy-five and 
thirty grants, and the lands covered by all except three of the grants lie 
in Graham County. The defendants moved to have said action, 
so fa r  as it affectrd the lands in Graham County, removed to (197) 
Graham for trial, and in support of t h i r  motion filed an affidavit. 
The plaintiffs filed a counter-affidavit. After argument of counsel, the 
court refused the motion of defendants and made ~n order to that effect. 
Defendants excepted to the ruling and ordcr of the court, and appealed 
in open court to the Supreme Court. 

Withrrspoon & With~rspoon  and Dillard & Ifill for 
.I. H.  M e r ~ i m o n ,  J .  N.  Moody, and E. R. hTorv~l1 for defendani. 

HOKE, J. Section 1748 of Revisal 1905 provides in effect that any 
one, claiming Iand under ccrtain p a n t ?  or patents, considcring himself 
aggrieved by the issuance of any grant or patent to any other person 
since 1776, against law or obtained b;y false suggestion, surprise, or 
fraud. may bring his action in the Superior Court of the count?/ in which 
such land mu,?/ Zw, for the purposc of havinq said grant repealed or 
vacated, etc. I n  section 419, Revisal, being title TIT, Civil Procedure, 
subject Venue. i t  is provided: That actions for the recovery of real 
property or of an estate or interest thewin, or for the dctcrniination in 
any form of such right or interest and for injuries thereto, shall be tried 
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in  the county in  which the subject of t l ~ e  action or some part thereof i s  
situate. The ltevisal, enacted a t  the same session of the Legislature, is 
properly considered one and the same statute, and is subject, particularly 
those portions which are i n  puri ma te~ ia ,  to the well-recognized rulcs of 
construction: "That in order to determine the true intent of thc Legis- 
lature, the particular clausw and phrases should not be studied as de- 
tached and isolated expressions, but the whole and every part of the 
statutc must be considered in fixing the meaning of any of its parts." 
And again, "Statutes should be so construed, if possible, as to givc effect 
to all of the clauses and provisions." Black Int. Laws, p. 166. These 
rules are in accord with well-considered decisions here and elsewhere. 
Rodgers v. Bell, 156 N.  C., 385; S. v. Ikwis,  142 N.  C., 626; Winslow v. 

Morton, 118 N. C., 491 ; Sirnonton v. I;a?lJier, 71 N. C., 498, and 
(198) applied to the present case, fully support the ruling made by his 

Honor. From a perusal of the pleadings, i t  appears that the allc- 
gations of fraud and false suggestion involve one and the same transac- 
tion affecting each and all of the grants, the subject of this litigation, and 
the cause comes well within the provision of 412, that actions for the de- 
termination, in any form, of a right or intercst in real estate shall be had 
in the connty "where the subject of the action or some part thercof is sit- 
uatc" (Tharnes v. J o n ~ s ,  97 N. C., 126), leaving scction 3748 to control in 
cases where there are separate transactions affecting distinct pieces of 
property lying wholly in different countics. Therc is no error, and the 
judgment of the Superior Court is affirmed. 

No error. 

W. C. KIRKPATRICK v. W. F. McCRACKEN 

(F.iled 1 4  December, 1912.) 

Deeds and Co11veya11ces--lio1ii1(1i1rie~--I';1ro1 Evideace. 
Where the divisional line between lands of adjoining owners is not well 

ascertained and cannot be located by the plain and unambiguous calls in  
the deed, i t  is competent to show by par01 evidence i ts  true location, and 
in this case i t  was competent to show, as evidence of the true line, that  
the parties had the line run by a surveyor under the agreement that i t  
was to be by them recognized as  the true line, had built a fence on it, 
which subsequently was destroyed by one of them. 

APFEAL by defendant from Lane, I . ,  a t  January Term, 1912, of 
HAYWOOD. 
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T h i ~  action involved the title to land. The usual issues were sub- 
mitted and found for. plaintiff and the damage assessed at  $15. From 
the judgment rendered, defendant appealed. 

8. C;". Welch, Ricketf, Whi le  & Malone for plaintiff. 
W.  T. Cmwford,  Smathers & Morgan for dofedant .  

BROWN, J. This controversy concerns the location of a bound- (199) 
ary line between plaintiff's and defendant's lands, a prolific source 
of litigation between "Angry" Saxons, as said by the counsel for plaintiff. 

There is involred the narrow strip of land lying between the red line, 
1 to A, and the black line, 1 to 2, on the map, the  lai in tiff's contention 
being represented by the black line and the defendant's by the red. The 
other lines shown on the map are not in dispute. 

Both parties offered evidcnce tending to locate the line according to 
their rc speetive contentions, which i t  is unnecessary to set out. 

11-161 161 
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(200) The defendant excepts because the court admitted evidence that 
plaintiff and defendant had a division line run by Surveyor Parks 

and agreed that i t  was to be recognized as the true divlsion line, and 
built a fence on it, which was afterwards destroyed by defendant. 

We do not think the exception under the circumstances of this case 
can be sustained. 

Where a division line between tracts of land is well ascertained, and 
can be located by the plain and unambiguous calls of the deed, the acts 
and adniissions of the parties claiming the respective tracts are not com- 
petent evidence, either to change the line or to estop the party from 
setting up the true line. XhaDer v. Cuynor, 117 N.  C., 15. 

But where the dividing line is in  dispute, aud is unfixed and uncertain, 
the acts and admissions of the adjoining proprietors recognizing a 
certain line as the proper division line is evidence competent to be sub- 
mitted to the jury. Davidson v. Arlege, 97 N. C., 172. 

Parol evidence is competent to fix an uncertain controverted boundary. 
Iladdoclc v. Leary, 148 N. C., 380. 

Although held otherwise in  this State, in  many jurisdictions it is 
held that the settlement of a boundary by a parol agreement is not 
obnoxious to the statute of frauds. Ti Cyc., 931, and cases cited. 

The reason for the rule obtaining in these jurisdictions is well stated 
in a Texas case, cited in the note as follows: "The reason of the rule 
is based upon the idea that the parties do not undertake to acquire and 
pass the title to real estate, but they simply fix and determine the situa- 
tion and location of the thing that they already own, the purpose being 
simply by something agreed upon to identify their several holdings, and 
make certain that which they regard as uncertain." This view is also 
sustained by the text-books: Brown on Statute of Frauds, sec. 75; 
Reid on Statute of Frauds, sec. 746. 

We think, however, the judge really confined this evidence excepted 
to the recovery of damages for the destruction of the fence. 

The other assignments of error relate to the charge of the court. We 
deem i t  unnecessary to discuss them. The issue involved was one 

(201) of fact, and we think, from an examination of the charge, it was 
properly and fairly presented to the jury. 

No crror. 
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H. J. BE'CK ET AL. V. THE BANK OF THOMASVILLE AND J. L. ARMFIELD. 

(Filed 20 December, 1912.) 

1. Instructions-Verdict, Directing-E~idence, How Considered. 
When the trial judge directs a verdict against the plaintiff he is  entitled 

to have his evidence, without regard to the defendant's contradictory 
evidence, considered in the light most favorable to him, 2s in  judgments 
of nonsuit, far any competent evidence in his favor should be passed on 
by the jury. 

2. Slander-Infamous Offense-Actionable P e r  Se-Interpretation of Stat- 
utes. 

I n  a n  action to recover damages for slander, the defendant's accusation 
that plaintiff had embezzled lumber or money i s  equivalent to charging 
him with the commission of a felony, or infamous offense, punishable 
by imprisonment in  the penitentiary, as  in  rases of larceny (Revisal, 
sec. 3406), and is actionable per se. 

3. Slander-Actionable Per  Se-Malice-Presumptions. 
Malice, a n  essential element of slander, is  generally presumed where 

the words spoken are actionable per se, until the truth thereof is proved, 
except where the occasion is  privileged or prima facie excuses the publi- 
cation. 

The presumption of malice, in  an action t o  recover damages for slander, 
when the words spoken a re  actionable per se, may be rebutted. 

6. Slander-Actionable P e r  Se-E~idence-Questions for Jury. 
Where, i n  an action for slander, the words spoken are  actionable per 

se, and the evidence is conflicting, the question should be submitted to the 
jury, with the burden of proof on defendant to show whether the defend- 
an t  uttered the slanderous words maliciausly, or whether they were true, 
and, if so. w h e t h k  he was justified or excused in doing so 

6. Usury-Release-New DehtInterest-Right of Borrower. 
In  an action to recover upon an usurious contract under our statute, 

usury in  a certain sum was alleged, and upon reference i t  was ascertained 
that  usury i n  a certain lesser sum had been received, and that  the parties 
had come t o  a n  agreement whereby the lender was released from liability 
on account of the usurious transaction, being denominated in the release 
a s  "all amounts paid in excess of the legal rate of interest": Held, the 
borrower had the right to release the lender from liability on the usurious 
contract, and his release freed the original contract from the taint of 
usury,,thereby making a new principal of indebtedness, bearing the legal 
rate of interest. 

7. Appeal and Error-Lower Court-Judgment - Correction - Execution - 
Joined Causes-New Trial-Procedure. 

The lower court, upon the report of the referee, having erroneously 
credited the defendant a certain sum on a n  usurious contract, i n  this case, 
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and the judgment in all other respects being approved on appeal, it is 
h e l d ,  that the judgment be accordingly amended, and execurion issue 
tnsr~on; and this action having becn consoliaated with an a-tion of 
s~maer ,  and error thereln found, a new trial is awarded therein. 

(202) APPEAL by plaintiff from Al lv~ ,  J., at April Term, 1912, of 
DAVIDSON. 

This case was before us at  a former term, and is reported 157 N. C., 
105. I t  is there stated that actions were brought by plaintiffs, the first 
to correct errors in their account with the dsfendant bank, plaintiffs 
alleging in  this one of the actions that chargas against them were 
wrongfully made by defendant bank, and checks were paid which were 
not drawn by them, and, further, that defendant bank refused to 
pay certain checks drawn by plaintiffs on it, when it had funds of plain- 
tiffs on deposit fully sufficient to cover the total amount of the checks 
so drawn, and that by reason thereof plamtiffs were injured in their 
credit to the amount of $2,000. The other action was against the de- 
fendant J. L. Armfield, who was cashier of the bank, for defamation of 
character, and the plaintiffs make certain allegations therein as to the 
account between them, not necessary to be stated here, as they are 
eliminated by the referee's report and the rulings of the court thereon 
in favor of said defendant, the material allegation being that the de- 
fendant J. L. Armfield charged publicly, falsely, and wrongfully, in  the 

presence of several pkrsons named in the complamt, that the 
(203) plaintiffs were bankrupt or in an insolvent condition, and would 

have to retire from business, and further, that the plaintiff H. L. 
Beck, had misapplied and embezzled lumber and money or funds, in  
his hnnds, belonyinq to others, with intent to injure R. L. Beck and the 
said firm, and thereby damaged the plaintiffs to the amount of $10,000. 

The two actions were consolidated by consent, and the cause was then 
referred to Hon. E. L. Gaither to take and state an account of the 
transactions and dealings mentioned in the complaint, reserving the 
issues as to the slander for trial upon the coming in of the referee's 
report. The report was filed and sereral exceptions taken thereto by 
plaintiffs, some of which were allowed and others overruled. Plaintiffs 
then assigned errors and appealed, but the appeal was dismissed in this 
Court as premature (157 N. C., 105), as there was no final judgment, 
and the case was r~manded  to try the issues as to the slander, which 
were not submitted to the referee. That case was tried at  April Term, 
1912, of the Superior Court, upon the following issues: 

1. Did the defendant Armfield publish of and concerning the plaintiff 
d e f a x a t o r ~  matters set out in the eighth parapraph of the plaintiff's 
complaint, as alleged in the complaint? 

2. I f  so? were the same false and malicious? 
164 
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3, Did the defendant Armfi ,Id publish of and concerning the plaintiff 
the defamatory mattcr alleged in the eleventh paragraph of the com- 
plaint, as alleged in said complaint? 

4. I f  so, were the same fals? and malicious? 
5. What damage, if any, are plaintiffs entitled to recover? 
A witness for the plaintiffs testified that the defendant J. L. Armfield 

had, ill his prcs-nee and hearjug, charged that H. L. Beck had 
embezzled certain lumber, and that if he did not arrange the matter 
to his satisfaction, hc would have to "take him up for it." Another 
witness testified that Armfield had said to him that Beck was "in 
pretty narrow straits; in other words, he said that Beck had acted as an 
embezzler. We give his words here: "I cail't tell the words exactly, but 
that he had embezzled some one out of the money he had received on 
that note, and the best way out of i t  was for Ceck to give us the mort- 
gage and we could indorse i t  to him, and that B ~ c k  was liable for 
criminal prosecution. H e  said Beck had embezzled fur~ds not 
properly applied, or something to that effect, and that he was (204) 
liable for a pmitentiary crime; that was the substanc2 of what 
he said." This witness also stated that Asmficld had threatened Beck 
with a criminal prosecution irk order to obtain a mortgage for a debt 
the bank or Armfield held against him. There was evidence that Arm- 
field said that he coilld put Deck in  the penitentiary, and that the persons 
to whom he was speaking, Hall and Daniels, had better accept the new 
note and mortgage from Beck and assign it to the bank to make good 
his defalcation, as i t  was all in their family; and the i~oto and mortgage 
were executed in consequence of the threat, and turned ovcr to khe bank, 
of which Armfield was the cashier. Armfield further stated that Beck 
had embwzled, and, "if he did not mind, he would be put in the peniten- 
tiary." Plaintiffs then offered in evidence the following part of para- 
graph 8 of defendant's answer: "The defendant admits telling Christo- 
pher Shaw that H. L. Beck mas, in  dofendant's opinion, liabl5 for prose- 
cution, not only in the Delk matter, but on account of his conduct to de- 
fendant and others." Also a part of paragraph l l  of defendant's 
answer, viz., "and (he) docs not deny having said that, in  his opin- 
ion, the defendant H. L. Beck was liable to criminal prosecution." 
J. L. Armfield was a witness in  his own b ~ h a l f ,  and among other 
thinrrs tcstified: "I said to Cl~ristophcr Shaw that I thought that IT. L. 
Beck had done such dirty business that he was liablc to be criminally 
prosecuted, and T say that now. T did not mean that as much about 
the Delk matter as the other matters, no more about that than othcrs. 
When I stated in thc eighth paragraph of mv answer the following, 
'Not only on account of the Delk matter, but on account of his other 
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dealings,' that is a mistake ; i t  is a typographical error. I did tell Chris- 
topher Shaw that XI. I;. Bcck was liable to prosecution, not on account 
of the Delk matter, but other matters. When I made my answer I told 
my attorney to put i t  there, not on account of the Delk matter, but other 
matters. Shaw told me he had understood that therc were some papers 

there with my signature to them. I did not intcnd to convey to the 
(205) mind of Delk in that letter that Beck had improperly signed 

my name to any papers. I was in  my usual humor when I 
wrote it." 

The "Deck matter" to which he refers in  his testimony was a letter 
written by J. I;. Armfield to John B. Delk, 12 February, 1907, as follows : 

DEAR SIR:-I have just learned that you have a contract with 11. L. 
Beck on which my name appears, and 1 beg to notify you that this con- 
tract was made without my knowledge or consent, and that a t  no time 
have I ever authorized him to sign any agreement or contract for me, 
and that a t  no time have 1 bien in partnership business with him. 

Yours truly, 
J. I,. ARMFIELD. 

R. L. Beck testified that there was such a partnership arrangement, 
and that he committed no fraud or embezzlement. There was much more. 
testimony, but we have given the above summary, which will sufficiently 
show the bearing of the evidence upon the issues and ruling of the court. 

Plaintiff's excepted to the ruling of t,hc court, which directed a verdict 
for the defendant upon the issues, and appealed to this Court. 

E. E:. Raper and T. J. Shaw for plaintifs. 
Jqcsttce & Broadhurst for defendants. 

WALKER, J., aftcr stating the case: We are of the opinion that there 
was error in the ruling of the court. The question being, whether there 
was any evidence to be submitted to the jury, i t  i s  not necessary that 
we should set out the testimony of the defendant, which tends to contra- 
dict that of the plaintiffs, for if there is any evidence to support the 
plaintiffs' case, they are entitled to have i t  submitted to the jury, and as 
the court directed a verdict against them, the plaintiffs are entitled to 
have us consider i t  in the most favorable view for  them. I t  is like a 
nonsuit in this respect, and we have frequently said so in such cases. 

Rrit tain 2.. Westhall, 135 N. C., 492; Freeman v. Brown, 151 
(206) N. C., 111; Cotton v. R. R., 149 N.  C., 227; D e p p ~  v. R. R., 152 

N. C.. 79 ; n a i l  v. 7'ay70r, 151 N. C.,  289; Hamilton v. Lumber 
Go., 156 N. C., 519. 
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I t  will be seen from our recital of the material parts of the testimony 
that there is ample proof of the fact that the defendant uttered the 
slanderons and defamatory words imputed to him. As the accusation 
he made, that plaintiff, H. L. Beck, had embezzled lumber or money, 
was equivalent to charging him with the commission of a felony, or an 
infamous offens? punishable by imprisonment in the pmitentiary, "as 
i n  case of larceny7' (Revisal, sec. 3406), the burden is  cast upon the de- 
fendant to prove the truth of the charge, or any matter in justification 
or mitigation. Osborn, v. Leach, 135 N. C., 628; Ramsey v. Ch,sek, 
109 N.  C., 270; Harris v. Terry,  98 N. C., 131; McKee v. Wilson, 87 
N. C., 300. Malice, which is an essential element of slander, is,. generally 
speaking, presumed where the words are actionable per se, untd the con- 
trary is proved, except in those cases where the occasion is privileged or 
prima facie excuses the publication. This presumption, however, may . 
be rebutted. Newell on Slander and Libel (2  Ed.), p. 39 (5) and 319, 
sec. 12, and cases supra. The question, therefore, whether the defendant 
maliciously uttered the slanderous words, and further, whether he was 
justified or excused in doing so, were clearly for the consideration of 
the jury, with the burden shifted to the defendant, if he did utter the 
words, to prove that they were true, or if not true, then to show matters 
in  excuse or justification. There was sufficient evidence i n  this case to 
carry it to the jury and to place the burden of showing all defensive 
hat ter ,  including the truth of the accusation, upon defendant, because 
plaintiff had offered evidence that the charge was made in  unambiguous 
and explicit terms, and that it was false. I t  involved, of course, the 
imputation of an infamous crime. 

Coming to the account, as the matter is now before us on an appeal 
from a final judgment, we find that the main exception relates to the rul- 
ing of the court upon the question of usury. Plaintiffs made to J. L. 
Armfield on 16 May, 1906, their note for $5,500, secured by a mortgage 
on the property of the partnership, which was duly executed by them and 
their wives. I t  appears that they only received $4,500, and, as 
they alleged, the balance, or $1,000, was usurious interest. While (207) 
the referee did not find explicitly that the $1,000 was illegal 
interest, he did find that the plaintiffs came to a settlement with the 
defendant, or the defendant with them, and the negotiations resulted in 
an agreement of compromise, which was reduced to writing and the sub- 
stance of which is that J. L. Armfield agreed to pay and the plaintiffs to 
receive the sum of $600, and the latter, in consideration of the said 
sum, released Armfield from any and all liability for and on account 
of the said usurious transaction, and i t  is so denominated in  the release, 
being called by circumlocution "a11 amounts paid in  excess of the legal 
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rate of interest for any and all money heretofore loaned to (plaintiffs) 
by J. L. Armfield," and "the said excess b h g  $600, and the payment of 
the same, it is agreed, shall be in full s2ttlement of all liability there- 
for and of any and all causes of action which can arise therefrom." 
This was undoubtedly an admission of the defendant that the transac- 
tion in which he took the note for $5,500 was tainted with usury, and 
that he was in danger of losing, not only his legal interest on the note, 
but double the amount of interest which had been paid to him by his 
debtors. He, therefore, very prudently and wisely set about to make 
terms with the plaintiffs, and to relieye him of this statutory liability, 
by paying $600 in compromise and adjustment of the whole amount that 
might have been exacted. "The statutes of usury being enacted for the 
benefit of the borrower, he is at liberty to waive his right to claim such 
benefit and pay his usurious debt, if he sees fit to do so. I t  is, therefore, 
held that when the debtor becomes a party to a general settlement of pre- 
ceding usurious transactions, made fairly and without circumstances of 

1 imposition, his recognition of the amount agreed to be due as a new 
I 

- obligation mill preclude his setting up the old usury in defense of the 
new debt. This rule is not held to apply, however, unless it is clear that 
the debtor has fully accepted the settlement as a just debt separate and 
distinct from the preceding usurious obligations." 39 Cyc., p. 1024. 
The $600 thus paid to the plaintiffs became their money, and was in 
no way involved in the account. . I t s  payment in final settlement of the 

usurious transsction simply purged i t  of the taint, or eliminated 
(208) the usurious feature, and reduced the principal to $4,500. That 

was the new principal and bore legal interest. I f  i t  be treated as a 
voluntary payment of money with full knowledge of the facts, which of 
course he had, i t  could not be recovered by direct action, or by way of set- 
off or counterclaim, there being no fraud, duress, or other equitable ele- 
ment in the transaction. 80 Cyc., 1298. The referee charged the plaintiffs, 
in the account between them and J. I,. Armfield, not only with the note 
for $4,500, but also with the amount of $600, which had been received 
in settlement of the usury. This was error, and the mere fact that he had 
debited the plaintiff only with $4,500, dsducting the illegal interest of 
$1,000 from the original of the note, did not warrant the 
charge. The settlement required this reduction of the principal to 
$4,500, and $600, which was the consideration of it and the release 
of all causes of action for the usury, belonging necessarily to the plain- 
tiffs. The judge sustained plaintiff's exception No. 9 (intended probably 
for 8 )  and No. 13, and directed the $200 to be deducted from the amount, 
$1,314.80, found t~ be due the Bank of Thomasville, with an allowance 
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for interest. He  also allowed a credit for the item of $575 claimed by 
the plaintiffs, and the one for $130 and interest, it being the $200 due 
for lumber, less $70 paid by defendant for freight charges. The judge, 
in passing upon the referee's report, found that the plaintiffs were in- 
dtbted to the bank in  the sun1 of $1,314.EO, less the $200 credit and 
interest from 1 August, 1910, until paid, and so adjudged. He then 
found that plaintiffs were indebted to J. L. Armficld in the sum of 
$6,738.75, less the two credits of $575,with interest from 1 January, 
1908, and $130 and interest from 1 August, 1910, and so adjud~ed.  
The last judgment was erroneous, as i t  includes the sum of $600, which 
was improperly charged to the plaintiffs, as we have already shown. 
The said judgment, the one in favor of J. L. Armfield, will be re- 
formed so as to strike out the said charge and all interest therein, 
and the account will be restated, and the net balance due by plaintiffs 
to J. 1,. Armfield will bo ascertained, upon the basis of our ruling that 
dcfendant is not entitled to credit for thc $600. I n  all othcr 
respects, the judgment of the court upon the report of the referee (209) 
is approved, the remaining exceptions of the plaintiffs being, in 
our opinion, without mprit. The credits allowed by the judge to the 
plaintiffs and interest m d l ,  of course, be deducted as ordered by him. 

The clear result is that the account must be amended so as to con- 
form to our opinion, and judgment entered accordingly, executions to 
issue thereon, and a new trial is ord:rcd of the issucs raised by the 
pleadings as to the slander or defamation of character. The court, 
no doubt, will permit the plaintiffs to amend their complaint, if so ad- 
vised, so as to agree more closely with the evidence they have adduced. 

Error. 

Cited: Greer v. Lumber Co., unite, 146 

W. S.  CHADWICK v. THE NORFOLK SOUTHERN RAILWAY RT AT,S 

(Filed 25 September, 1912.) 

Appeil and Error-Procewionin~. JAands--Fragmentary Appeal-Order Re- 
manding Canye to Clerk-Practice. 

An appeal from the order of the Superior Court judge reversing the 
judgment of the clerk of the court and remandjnq the czwe to him 
to the end that the proper order for a survey be made in proceedings to 
procession lands, under Revisal, see. 326, is premature, and a motfon to 
dismiss should be aIIoa7ed; exceptions should have been taken to the 
order and the final result appealed from. 
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APPEAL from an order of Poushee, J., heard a t  chambers, 11 March, 
1912, from CARTERET. 

This is a proccssioning proceeding. 

Guion & Guion for plaintiff. 
B. H. Gorham, C. R. Thomas, J .  F. Duncan for defendants. 

PEE CURIAM. The plaintiff moves to dismiss this appeal in this Court 
upon the ground that the same is premature. The clerk of the Superior 
Court dismissed the proceedings. 

Upon appeal at  chambers, the judge presiding in the Third 
(210) Judicial District rcversed the judgment of the clerk and re- 

manded the same to him, to the end that the proper order be made 
of survey, etc., in accordance with the statute. Revisal, 326. 

We are of opinion that the motion to dismiss this appeal because it 
is premature should be allowed. I t  was the duty of the defendant to 
have noted every exception and let the cause proceed to the hearing 
under the statute, and then, if dissatisfied with the final result, upon 
exceptions properly taken, the cause can be heard in  the Superior 
Court, and thence by appeal to this Court. 

Appeal dismissed. 

W. S. CHADWICK ET ALS. V. JOHN H. LEWIS. 

(Piled 25 September, 1912.) 

APPEAL by plaintiff from Whedbee, J., at June  Term, 1912, of 
CARTERET. 

Processioning proceeding. The following issue was submitted : 
"What is the true di~iding. line between the lands of plaintiffs and 

defendant? Answer: "B, C, K, and J, as shown on map." 
The plantiff s appealed. 

J.  F. Duncan and Guion & Guion for  plaintiffs. 
Moore & Dunn, E. H.  Gorham, and Abernathy & Davis for defendant. 

PER CURIAM. The issue involved is almost entirely one of fact. I n  
submitting it to the jury we find no error in the rulings of the court. 

No error. 
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IN RE JOHN WILSON, Ex PARTE. 

(Filed 16 October, 1912.) 

Partition-Parties-Appeal and Error-Notions-Estoppel. 
A party to proceedings to partition lands, who was present a t  the . 

sale and received his share of the purchase money, may not, after con- 
firmation of the matters adjudicated and affirmed on appeal, by motion 
in the original cause, have the sale set aside a s  to him. 

APPEAL b y  Colin Lee  a n d  B r y a n t  T imber  Company f r o m  Ferguson, 
J., a t  September Term, 1912, of SAMPSON. 

J. D. Kerr, ST., for Mrs. Colin Lel. 
George E. Butler and Cyrus M.  Faircloth for Bryant Timber Corn 

PanY. 
Paison & Wright f o r  John E. Wilson, appellee. 

PER CURIAM. T h i s  cause was  before t h e  Cour t  a t  a fo rmer  term, 148  
N. C., 438. 

Mrs. Colin Lee now moves i n  t h e  original cause t o  set aside t h e  judg- 
ment  a n d  sale f o r  division as  t o  her. 

H e r  own deposition proves she was  made  a p a r t y  t o  the  part i t ion pro- 
ceeding, was  present a t  t h e  sale a n d  received h e r  share of t h e  purchase 
money. H i s  H o n o r  properly dismissed h e r  petition. 

Affirmed. 

JUNIE BREWER v. MINEOLA MANUFACTURING CO. 

(Filed 1 November, 1912.) 

Appeal and Error-Case on Appeal-Unsigned Entries of Record-Stenogra. 
pher's Notes-Concise Statement-Interpretation of Statutes. 

When the stenographer's full notes of the evidence taken on the trial 
of a case on appeal are  transcribed in the record, immediately followed 
by an unsigned entry, repudiated by appellee's counsel, that "the record, 
stenographer's notes, the judgment, and the exception to the nonsuit shall 
constitute the case on appeal to the Supreme Court," the case on appeal 
is  not properly constituted in  this Court, and, on motion of appellee's 
counsel, will be dismissed and the judgment below affirmed. The attention 
of the profession i s  again directed to the line of cases holding that  a 
full transciipt of the stenographer's notes of the evidence is not in  
conformity with the requirments of Revisal, sec. 591. 

APPEAL b y  plaintiff f r o m  Wltedbee, J., a t  August  Term, 1912, (212) 
of GUILFORD. 
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M c c a ~ , ~ ,  v. Susmm. 

From a judgment of nonsuit the plaintiff appeals. 
The facts are sufficiently stated i11 the per c~criam opinion. 

J o h n  A. Barringer, Adaw~s c6 NcLean for plainliff. 
F. 1'. llobgood, Jr., for. de f e d a n t .  

PER CURIAM. Defendant's attorney moves in  this Court to dismiss 
the appeal and affirm the judgment for the absence of a properly con- 
stitutcd cass on a p p d .  

The stenographer's full notcs of the trial in the Superior Court are 
copied in the record. Immediately following them we find the follow- 
ing entry: "The record, stenographer's notes, the judgment and the 
exception to the nonsuit shall constitute the ease on appeal to the 
Supreme Court." 

This is not signed by either the presiding judge or by the counsel 
for the plaintiff or defendant. I t  is repudiated by the counsel for the 
dcfendarrt in this Court, who moves to affirm the j~dgment  for lack 
of a case on appeal. The motion must be allowed. 

There appears to have been no attempt to make out a case on appeal 
in conformity with the statute. That offered as a case on appeal is 
neither signed by the judgc nor by thc counsel. 

I n  this connection we again call the attention of the profession to 
what has been said on the subject of "Cases on Appeal" in  Gressler 7). 

AsheviZle, 138 N. C.,  483; Rucken 15. R. I?., 157 N. C., 444; and irr 
Skipper 11. Lumber Go., 158 N.  C., 322. 

Tn the latter case it is held that:  "When the appellant has set out in 
the case on appeal the transcribed stenographer's notes, he fails to 

(213) prepare a concise statement of thc case as required by Revisal, 
591, and his appeal will be dismissed under Rule 22 of the Su- 

preme Court whcn upon cxamination no error is found in the record 
propw." 

Appeal dismissed and judgment affirmed. 

I M. D. McCALL v. J. T. SUSTAIR ET AL. 

(Filed 11 December, 1912.) 

PETITION to rehear this cause by plaintiff, reported in 157 N. C., 179. 

R?trwdz (e' Cacnsl~r, R. 8. ITutckinson, and ll/lcCall & Smith for 
plahti f f .  

St~zuart  & M c R m  and Maxwell (e' Keernns for defendant. 
3 72 
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PEE CUKIAM. We have considered carefully the petition to rehear 
in this case and tllc briefs filed by the learned counsel for the plaintiff 
in support of it, as well as those filed by thc defendant. 

The majority of the Court is of opinion that no authority was ovcr- 
looked in the opinion of the Chief Justice and that no question has been 
raised by the petition to rehear which m7as not considered on the former 
hearing. 

We are of opinion that the case was fully covered by the opinion 
of the Chief Justice, affirming the judgment of his Honor, Judge l j iggs .  

The petition to rehear is dismissed. 

WALKER, J., and HOKE, J., dissenting. 

J. P. GUPTON ET AL. v. W. T. SLEDGE ET AL. 

(Filed 20 November, 1912.) 

1. Anuesl and Error-Time for Docketing-Notion to Dismiss-Appellee's 
Laches. 

When appellant's case is  not docketcd aeven days before the call of 
the  district in  the Supreme Court to which i t  belongs, and the a p ~ e l l e e  
fails a t  that  time to move to dismiss, the latter is i n  laches, and the 
appellant can docket his case, if this is done before motion to dismiss 
i s  made. 

2. Same-Subsequent Term-Practice. 
Appellant being allowed to docket his case, owing to appellee's laches, 

too late to be heard a t  the term to which i t  belongs, appellee's motion 
to dismiss for failure to print briefs and reccrd should be made a t  the 
next term a t  the time required. 

4. Appeal and Error-Seruice of Case-Time Extended by &reementYower  
of CourtJnclgnrents. 

When time to serve case on appeal has been extended, by consent of 
counsel, beyond that  which the statute allows, and i t  appears that ap- 
pellant had not served his case within the time agreed upon and appellee's 
counsel has accepted service thercof, reserving his objection as to the 
time of service, the trial judge is without authority to settle the ~ 2 ~ 3 ,  and 
upan no error being found on the examination of .the record proper, the 
judgment below will be affirmed. 

APPEAL from W. J .  Adams, J., at May Term, 1912, of CATAWBA. 

W .  11. Yarhorollgh, Jr., Council1 & Yount ,  and W .  11. 12ufin f o r  
plaintif fs.  

IV. A. Self for. defendants. 
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G U P T ~ N  V. S I  EDGE. 

CLARK, C. J. The plaintiff moved to dismiss because the transcript 
on appeal was not docketed seven days before the call of thc docket of 
the district to which i t .  belongs. This motion was denied, for, though 
the record was not then docketed as required, the appellee did not move 
to dismiss at  that time, but delayed to make his motion till the call 
of the district was bcgun, at  which time the case had been docketed. The 
appellee being in laches himself, the appellant could docket his case at  
any time at this term, if before tho appellee moved to dismiss. Benedict 
I > .  Jones, 131 N .  C., 473; Lnney v. Mackey ,  144 N.  C., 630. 

The case thus being docketed, though too late for hearing at  this 
term, a motion to dismiss for failure to print the record and file printed 
brief cannot avail, as these things are required to be done a t  the time 
required before the call for hcaring at  the next term. 

The appellee further moves, however, to affirm because there is 
(215) no case settled on appeal, and the appellant moves for a cer- 

tiorari to have the case settled. The facts are that the case was 
tried at  May Term, 1912, of Catawba, which adjourned on 15 May, 1912. 

Orve case on B y  consent, thirty days was allowed the appellant to sl 
appeal, which was afterwards extended by consent ten days longer. This 
time expired 4 July. The appellant did not attempt to serve case on 
appeal till 6 July, when the appellee's couns.1 accepted service, reserv- 
ing, however, his objection that the time had expired. The judge when 
appealed to properly refused to settle the casc, upon that ground. The 
time in which the "case on appeal" must be served is fixed by statute, 
and the court cannot extend it. Cozart v. Assurance! Co., 142 N.  C., 522, 
and cases cited. When a different time is substituted by the agreement 
of the parties, the court cannot extend that time. Ib. The appellant 
shows no action on the part of the appellee which caused him to delay 
serving his case on appcal within the stipulated time. Nor is there 
any exception in app-llant's caso on appeal which would justify a new 
trial. Upon examination of the record proper, we find no error, and 
the judgment below must be 

Affirmed. 
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JAMES HARTSOE ET ALS. V. SOUTHERN RAILWAY COMPANY AND CITY 
O F  HICKORY. 

(Filed 14 December, 1912.) 

('onsent Judgments-Appeal and Error-Costs. 
A verdict having been rendered against two joint defendants, in an 

action for damages for a persanal injury negligently inflicted, a consent 
judgment was entered between the plaintiff and one of the defendants, 
making i t  primarily liable in a smaller sum than that ascertained by the 
jury, with the right of plaintiff to recover out of the codefendant if the 
defendant primarily liable did not pay it, but which i t  subsequently did 
pay, taking a n  assignment of the judgment, to a trustee: Held, an appeal 
by either or both defendants cannot be had, the judgment having been 
entered by consent, and with respect to  the one secondarily liabie, the 
appeal being for costs only, will not lie. 

APPEAL by defendant from Lyon, J., a t  July Term, 1912, of (216) 
C A T A ~ B A .  

S. J .  Emin for Southern Railway Company. 
A. A. W h i t m e r  for Ci ty  of Hickory. 

PER CTJRIAM. I n  this case the jury found for their verdict that the 
plaintiff was injured by the negligence of the defendant, and that the 
Southern Railway Company was p imar i ly  liable and that plaintiffs 
were entitled to recover $1,500 damages. The following judgment was 
rendered : 

"Ordered by consent of plaintiffs and Southern Eailway Company, 
and adjudged, that the plaintiffs recover of the defendant the Southern 
Railway Company first and primarily the sum of $1,000 and costs of 
action, the amount of the recovery being, by consent of the Southern 
Railway Company and the plaintiffs, reduced to said sum, and in the 
event of the failure of the plaintiff to recover said sum out of the de- 
fendant the Southern Railway Company, then the plaintiffs shall recover 
the said sum of $1,000 out of the defendant the City of Hickory, together 
with thc costs of the action." 

I t  is made to appear to thc Court, and is admitted, that the Southern 
Railway Company subsequently paid the $1,000 to thc plaintiff and took 
an asqicnm~nt of the judyment to a trustee for its benefit. The appeal 
of both the Southern Railway and thc city of Hickory must be dismissed. 
The judyment of record is a consent judyment, and not merely to the 
rcduction thereof to $1,000, which reduction would not require the 
assent of the Southern Railway Company, but there is consent to the 
judgment itself. No appcal can be sustained from a consent judgment. 
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The appeal of that company being dismissed, there is no ground on 
which to entertain the appeal of the city of Hickory, which was im- 
providently taken. Besides, the Court would not discuss the proposition 
involved in  this appeal simply to determine the matter of costs of the 
appeal, the subject-matter thereof having been terminated by payment 
of the judgment. Herring v. Pugh, 125 N .  C., 437, and cases cited. 

As to both d?fendants let i t  be entered, 
Appeal dismissed. 

(217) 
MARY QUEEN, ADMIRTISTRATRIX, V. SNOWBIRD VALLEY RAILROAD 

COMPANY. 

(Filed 14 December, 1912.) 

1. Apaeal and Error-Appeal from Judgment-Assignment of Error-310- 
tions. 

An appeal from the judgment rendered is of itself an assignment of 
error, and the case on appeal will not on motion be dismissed on the 
ground that no error was therein assigned by appellant. 

2. Appeal and Error-In Forma Pauperis-Leave to Appeal-Practice. 
To appeaI as pauper, the statutory leave must be obtained, and the 

mere leave to sue as a pauper is not sufficient 

3. Appeal and Error-Case-Settlement by Judge-Practice. 
It is necessary that the trial judge settle the case on appeal when the 

parties do not agree. 

APPEAL from Webb, J., at Special Term, 1912, of GRAHAM. 

J. N .  Moody, A. l3. Ruby, for plni?ztiff. 
Dillard (6 Hill, M.  W .  Bell, Morplzezu & Phillips for defendant. 

PER CURIAM. This is an appeal from a nonsuit. The defendant's 
motion to dismiss because there is no assigninent of error cannot be 
allowed, because the appeal from the judgment is of itself an assignment 
of error. Wilson v. Lumber Co., 131 N .  C., 163, and cases there cited; 
Mershon v. Morris, 148 N. C., 51. 

But there is no case on appeal settled by the judge or by counsel. 
The evidence in the shape of question and answer is dumped into the 
record, and there is nothing to show that i t  is correct. Besides, while 
there is leave to sue as a pauper, there is no leave to appeal as a pauper, 
no appeal bond, and no printed record nor any printed brief on behalf 
of the plaintiff. ' 

Appeal dismissed. 
176  
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(218) 
BOARD O F  EDUCATION O F  GRAHAM COUNTY v. E. M. ORR ET ALS. 

(Filed 1 4  December, 1912.) 

1. Appeal and Error-Parol Agreement. 
A parol agreement made between the parties to an appeal will not be 

considered by the Supreme Court i f  denied. 

2. Appeal and Error-Written AgreementTin~e to Serve Case-Computation 
-Interpretation of Statute. 

When there is a written agreement made between the parties to an 
action extending the time allowed by the statute as to the service of the 
case, counter-case, or exceptions, the service by either of the parties 
after the time specified therefor in the agreement is void; and computing 
the time, the first day allowed in the time extended is counted as well as 
the last, allowing the full number of days agreed upon. 

APPEAL by plaintiff from Webb, J., a t  Special Term, 1912, of GRAHAM. 

Morphew & Phil l ips  for plaintiff. 
A. D, Ruby for defendants.  

CLARK, C. J. This case came up on the appellant's appeal, the 
appcllec's counter case not having been served in time. 

The defendant moved for a certiorari to send up the appellee's case as 
the case on appeal bccause the appellant had not sent the papers to the 
judge to be settlcd on appeal. The appcllee's counsel filed an affidavit 
that there was an oral agreement between himself and the counsel for the 
appellant to waive the stipulation as to the time of serving the counter- 
case. The appellant's counsel filed counter-affidavits denying such agree- 
ment. According to the settled practice of this Court, we cannot decide 
when the recollection of counsel in such matters differs. Such agreements 
should always be in  writing to prevent such controversies as this. When 
this is not done, the Court will decline to consider the alleged agreement 
a t  all. 

I n  G r a h a m  v. Bdwards ,  114 N. C., 230, the Court said: "Wo again 
repeat, as was lately said in ~Yondley  v. Asheville,  112 N. C., 694: ' I t  
is to be hoped that hereafter counsel will in  every instance put their 
ngrcements in writing or have them entered of record, when for 
any reason they may think best to depart from the plain pro- (219) 
visions of the statute. Tf they do not care to do this, the courts 
will not pass upon controversies as to the terms or existence of such 
aereements.' Our brethren of the bar owe it to themselves and to u 

the courts to avoid bringing such controversies hereafter before the - L, 

courts. T l ~ c i r  experience as lawyers must impress upon them the 
treachery of memory among the very best of men. Tf not  disposed 
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to guard against differences of recollection b$ the easy mode of rcducing 
agreements to writing, or having them entered on the minutes, the courts 
have no process to gauge the accuracy of their respective recollections." 
This case has often been cited since. See citations to this case in the 
bnno. Ed. of 114 N. C., 230. 

The defendant further contends that his counter-case was served in 
time under the agreement of record. This agreement was that the 
"appellant's case should be served in thirty days and the appellee's in 
thirty days thereafter." Court adjourned on 27 June. The appellant's 
case on appeal was served on 27 July. The appellee's counter-case was 
served on 27 August, which, there being thirty one days in July, was 
the 31st day thereafter, and too late. The appellee contends that under 
Revisal, 887, as to the computation of time, "excluding the first day 
and including the last," the day (27 July)  on which the appellant's case 
was served should not be counted and that the next day (28 July)  should 
be considered the first day and also excluded, and therefore service 
of the counter-case on 27 August was in time. This is ingenious, but 
not sound. The first day on which the counter-case could have been served 
was 27 July, the day on which the appellant's case was served on the 
appellee, and this is excluded. While i t  was not probable that the 
appellee would serve his counter-case on that day, still had he done so it 
would have been legal. The reason the first day is excluded is because 
it is usually only part of a day. 

To give the appellee the addition of another day by excluding, in ad- 
dition, 28 July also, would reverse all our.holdings, in numerous cases. 
For instance, when court adjourned on 27 June, if no notice of appeal 
was then given, the appellant could have given i t  "in ten days there- 
after." I n  making the computation, 27 June, the day of adjournment, 

would be excluded, and notice must have been given, at  the latest, 
(220) some time on 7 July. He  would not have been allowed to consider 

28 June as the first day and exclude that also, SO as to make 
service on 8 July sufficient. The service of process must be made ten 
days before the return day, which is on Monday of court. Hence service 
on Friday is sufficient, because, excluding that day and including Mon- 
day, there are ten days. Upon the rule contended for by the appellee 
of excluding the first day of the ten days, service would have to be made 
on Thursday. 

I n  numerous cases where by agreement "thirty days to snrve case of 
appellant and thirty days thereafter to serve counter-case," the same 
computation that we hold in this case has always been observed. Mitchell 
v. Haggard, 105 N. C., 173; Hardee v. Timberlake, 159 N.  C., 552. 
The first day on which the act could have been done, which here was on 
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27 July, i s  excluded and thirty full days, counting 28 July as one of 
them, expired 26 August. There must always be somr time specified 
either by statut3 or agreement, and the failure to observe the time is fatal, 
whether i t  is by one day or more. I f  the specific time is to be exccrded, 
there is no rule to measure such time that can be allowed in excess. 
There is an exception when there is fraud or misrepresentation, which 
is not allepd here, or a waiver, which cannot be shown if denied, unlcss 
the waiver is i n  writing. 

The case must therefore be heard upon the appellant's case on appeal 
which is s m t  up in the record. 

Motion denied. 

W. E. BATEMAN v. E. B. HOPKINS 

(Filed 14 December, 1912.) 

Appeal and Error-Contracts-InteresGIVrit of Possession-Supreme Court 
-Motions-CostPractiee. 

It having been determined on a former appeal in this case that under 
the contract entered into between the parties that the plaintiff should pay 
a certain sum of money into the Superior Court and defendant cancel 
certain outstanding notes and mortgages against the plaintiff's property, 
it is Held, that the defendant is not entitled to interest on the outstand- 
ing notes he has paid, and a decree is entered in the Supreme Court that 
the defendant immediately execute and deliver lo plaintiff a deed of gen- 
eral warranty to the lands described in the complaint, and that after 
twenty days a writ of possession issue from the Superior Court; that 
defendant pay costs incident to his motion. 

APPEAT, by defendant from Webb, J., at Spring Term, 1912, of (221) 
TYKRETJ~. 

This is a motion by the plaintiff, after notice, for a decree command- 
ing the defendant to execute a deed to him with g c n ~ r a l  warranty, for 
the land described in the complaint, and for a writ of possession. 

After the last opinion waF filed in this case, the plaintiff paid $1,000 
into t h ~  office of the Clerk of the Superior Court of Tyrrell County, 
and the notes to J. C. Meckins, Sr., have been surrendered and t l ~  
mortgage executed to secure the same has hem cancelcd of record. 

The drfmdant resists the motion upon the sole ground that, pending 
this litigation, he has paid intercst to J. C .  Mcckins, Sr., amonnting to 
$600, nnd insists that the plaintiff should be ~sequired to pay him this 
sum. 

179 
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PER CURIAM. The plaintiff is entitled to the decree he demands. 
The contract between the plaintiff and defendant was to pay the defend- 
ant $1,000 and to release the laids from thc mortgage to J. CJ. Meekins, 
Sr., and the contract haa been fully ~erformed. The last appeal of the 
defendant was based on this contention. H e  then said that the plaintiff 
had not agreed to pay any certain amount, except as to $1,000, but 
that hc had agreed to satisfy the mortgage, and his view prcvailcd in 
this C o u k  

Thc sum of $600 paid as interest was upon a debt he owed, and was 
not induced by any request or conduct of the plaintiff. 

Let the decree be cntered. The cause is retained. 

DECREE. 

The plaintiff, after due notice to the defendant, moves the Court for 
a decree commanding the defendant to execute a deed to him with 

general warranty, and for a writ of possession, and i t  appearing 
(222) to the satisfaction of the Court that since thc opinion was filed 

in  this action, that the plaintiff has paid into the clerk's office in 
Tyrrell County the sum of $1,000 for thc use of thc defendant, and 
has also marked "Satisfied" thc notes referred to in the pleadings, due 
to J. C. Meekins, Sr., and has caused to be canceled of record the mort- 
gage or trust deed securing the payment of said notes, and has otherwise 
fully complied with thc judgment of this Court, i t  i s  now ordered, a& 
judged, and dccreed that the defendant, E. B. Hopkins, immediately 
execute and dclivcr to the plaintiff a deed with gcneral warranty convey- 
ing to him in fec simple the lands describc? in the complaint in this 
action. 

I t  is furthcr adjudged and decreed that, upon application of the plain- 
tiff, the clerk of this Court issue a writ, directed to the Sheriff of 
Tyrrell County, requiring him to put thc defendant out of possession 
of said lands and to put the plaintiff in possession thereof, but that 
this writ shall not issue in less than twenty days from this 18 De- 
cember, 192 2. 

I t  is further ordered that the defendant pay the costs of this motion. 
The clerk of this Court will certify a copy of this judgment to the 

Superior Court of Tyrrell County at  once, in order that a copy of 
the same may be sewed upon the defendant, and that i t  may be entered 
upon the records of the Superior Court of said county. 
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BOARD OF COMMISSIONERS OF MACON COUNTY 
v. W. J. ZACHARY. 

(Filed 14 December, 1912.) 

Evidence-Questions for Jury. 
This action, to locate the boundaries of a public square of a town, in- 

volves a n  issue of fact, upon which the verdict of the jury is conclusive. 

APPEAT~ by defendant from Lane,  J., a t  Spring Term, 1912, of MACON. 
These issues were submitted : 
1. I s  the plaintiff the owner of and entitled to the possession of 

the land described in  the amended complaint of the plaintiff? (223) 
Answer : Yes. 

2. I s  she defendant in  tho wrongful possession of any part thereof, 
and if so, what par t?  Answer: All his possessions south of the red 
line indicated by the map, bcing S feet and 4 inches covered by the 
front part of the building on the lot. 

From tho judgment rendered, defendant appealed. 

J. F r a n k  R a y  for plaintiff. 
Georrgc L. Jones and R. D. 8 i s k  for defendant.  

PER CURIAM. The matter at  issue in this case is the true location 
of the public square in  the town of Franklin. We think the question 
is one of the fact almost exclusively, and that there was no substantial 
error committed in submitting i t  to the jury. 

No error. 

STATE v. ORREN BULLOCK. 

(Filed 3 October, 1912.) 

Roads and Highways-Hauling Timber-License Tax-Uniformity-Consti- 
tutiorkal Law. 

An act which makes i t  a misdemeanor, punishable by a fine not ex- 
ceeding $50, for any person or corporation to carry on the business of 
hauling logs, timber, or lumber over road districts laid out and created in 
a rertain county without having obtained a license therefor, to be issued 
by the road commissioners in a prescribed manner, grading the license 
with reference to the number of horses driven to the wagon used, the 
money collected to be paid over to the treasurer of the county by the road 
commissioners, and held to the credit of the district collecting it, is  uni- 
form in its application, and not discriminative, and is not repugnant to 
the State Constitution, Art. V, see. 3;  Art. I, sec. 7; Art. I, sec. 17; and 
to the XIV amendment to the Constitution of the United States. S. v. 
Holloman, 139 N. C., 642; Dalton v. Brown, 159 N. C., 175, cited and ap- 
plied. 
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-- 

APPEAL by defendant from C O O ~ < ~ ,  J., at April Term, 1912, of NA~II.  
The defendant was convicted in the 8uperior Court of Nash 

(224) upon appeal from :I justice of the pFace, upon a warrant charg- 
 in^ that hc had carried on the business of hauling logs, etc., with- 

out obtaining a license therefor, in violation of the provisions of chapter 
451, Lams 1911. 

The defendant moved in arrest of judgment, for that the indictment 
and judgment in this action are based upon a s ta tut ,~  which violates 
the Constitution of North Carolina and thc Constitution of thc United 
States, and is invalid. Constitution of North Carolina, Art. V, sec. 3 ; 
Art. I, scc. 7; Art. I, scc. 17. Constitution of United States, fourteenth 
amendment. 

The motion was overruled, and the defendant excepted and appealed. 

Attorney-Geraeral Bickctt and 1'. 11. Ca1vel.I for the Xtnte. 
James T I .  Pou and Nurm?y Allen f o r  defemiant. 

ALLEN, J. The statute under which the defendant was convicted 
(chapter 461 of Public-Local Laws of 1911) reads as follows: 

"That i t  shall be unlawful for any person or corporation to carry 
on the busines5 of hauling logs. timber, or lumber over thc roads of any 
one of the road districts above laid out and created, without first having 
obtained x license therefor; and any person or corporation carrying 
on the business of hauling logs, timber, or lumber a s  aforesaid, without 
having first obtained license, shall be guilty of a misdemeanor, and shall 
be fined not morc than $50. Said license shall bp issued by the road 
commissioners of the road district or township over thc roads of which 
the wagon or wagons are drioen, and will be signed by the chairman 
and countersigned by the clerk of said road commission. The license tax 
which said road commission in each township is to collect is as follows, 
to wit : for each one-horse wagon, $6 for each year or part of a year; for  
each two-hors? wagon, $10 for each year or part of a year; for each 
three-home wagon and four-hors? wagon, $15 for each ycar or part of 
a ycar; for each wagon drawn by more than four horses or mules, $20 
for each year or part of a ycar. The moncv thus collectcd from license 
taxes as aforesaid sllall br paid orcr to tllc trmsurer of the connty of 

Nash by the road commissioner collecting the same, to be held 
(225) to thr, crcdit of the township or road district so rnllecting. Any 

district or township in which wagons arc operated shall be entitled 
to coll~ct the license tax without respect to its having becn collected by 
any other township." 

If  this statute is compared with the one under consideration in S. a. 
FTolloman, 139 N .  C., 642, and the one in Dalton 11. RTOWW, 159 N. C.. 



175, i t  will be found to be in all material respects like the onc sustained 
by a unanimous Court in the first, and that i t  meets the objections of 
the justices dissenting in the second. I n  t.he HoZko,man case the statute 
was as follows: "That any pcrson, firm, or corporation desiring to use 
any of the public roads of a township for carrying on his or its business 
of hauling mill logs or timber or other heavy material with log wagons, 
log carts, or other hravy vehicles, shall first obtain a license for this 
purpose from the board of supervisiors of the township in  which he or 
they may desire to operate and make use of the roads, by paying an 
annual license tax of $15 for each wagon or cart or vehicle of the kind 
above described to be used, which tagshall  be paid to the treasurer of 
the road fund and placed to the credit of the board of supervisors of 
thc township, to be usnd by the board as other funds for said township. 
Any person violating this scction shall be guilty of a crime and liable 
to a penalty of $50, to be rccovered in  an action by the board of super- 
visors of roads of the township where the offense took place, for thc 
benefit of the road fund of that township," and the Court held the 
statute constitutional. the onlv difference between the statute in that 
case and the one in this being that in one the licensc was to be paid by 
any person, corporation, etc., carrying on the business of hauling "logs, 
timber, or lumber," while in  the other i t  was to be paid by any person, 
corporation, etc., carrying on the business of hauling "mill logs or timber 
or ot7zer heavy material." 

I n  Dalton v. Brown,, supra, the following statute was approved: 
"That any lumber company,. corporation, pcrson or persons engaged 
in thc lumber business and desiring to use any of the public roads of any 
of the townships of Macon County for the purpose of carrying on its or 
their, business of hauling, either by itself or themselves, or by hiring 
or contracting with other persons, mill logs, lumber, or other 
hcavg material with log wagons, log carts, or other hcavg vehicles, (286) 
shall pay a license or other privil-ge tax of two (2)  cents per 
mile on each 1,000 fcct of mill logs, lumber, or other heavy material 
SO hauled." 

Two of thc justices dissented from the opinion of the Court in the last 
case, upon the ground that the statute did not apply to all who hauled 
logsl heavy matcrial, ete., but only to those who were engaged in the 
h u n b ~ r  business, and that this was a discrimiliation not permitted by 
law. The statute before us is not subject to this objection, as i t  includes 
any pprson, corporation, etc., engaged in the business of hauling logs, etc. 

Wc, tllerrfore, hold that the two cases cited are decisive of this, and 
that thcre is 

No error. 
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(Filed 16 October, 1912.) 

1. Intoxicating Liquors-IndictmentrAttempted Sales-VerdictJudgment. 
A charge in a n  indictment that  the defendant did "solicit orders and 

proposals of purchase, etc," for intoxicating liquors in prohibited terri- 
tory, if considered as  embodying a criminal accusation, can only amount 
to  a charge of attempting to effect unlawful sales, and a conviction may 
not be had upon the findings of a special verdict that  the defendant or- 
dered, without profit, the liquors from beyond the State, as  an accom- 
modation to purchasers here, and did not solicit orders from any person 
or persons. 

2. Same-Principal and AgentAgent of Purchaser. 
An agent for a n  express and railroad company who was paid by his em- 

ployers a con~mission upon the receipts a t  his office was indicted for vio- 
lating the State prohibition law by a sale of whiskey to a certain desig- 
nated person, and it  is Held,  that a judgment of not guilty was properly 
entered upon a special verdict finding that  he had ordered the whiskey 
from dealers beyond the State, as an accommodation for the purchaser 
here, without profit, or other interest in  the transaction, and had received 
it by express and delivered it  to him in the original package. 

3. Intoxicating Liquors-Procurement of Sales-Agent of Vendor-Interstate 
Commerce-Interpretation of Statutes. 

The provisions of the Revisal, sec. 3534, that "if any one shall unlaw- 
fully procure and deliver whiskey for another he shall be deemed in law 
the agent of the vendor and be deemed guilty of a misdemeanor," does 
not apply when the whiskey has been ordered from beyond the State 
and the transaction is  the subject of interstate commerce. I t  applies to  
procuring the whiskey by purchase from an illicit dealer in  probibited 
territory here. 

4. Intoxicating Liqaors-Place of Sale-Interpretation of Statutes-lnter- 
state Commerce. 

The provisions of Revisal, sec. 2080, making the place of delivery of 
intoxicating liquors the place of sale, do not apply when the liquors a re  
ordered from beyond the State and the subject-matter of the transac- 
tion is properly regarded a s  interstate commerce. 

5. Intoxicating Liquors-Packages in Bulk-Distribution-Federal Law and 
Constitution. 

When the shipment of intoxicating liquors is the subject of interstate 
commerce, and each package is  addressed to its respective purchaser, the 
fact that they have been received in a general package and distributed, 
a s  directed, does not bring the transaction within the meaning of the 
Federal statute, known a s  the Wilson Act, which provides that upon 
transporting such liquors into a State or territory they shall upon arrival 
be subject to the laws thereof enacted i n  the exerrise of i ts  police pow. 
ers, etc. 
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6. 1ntoxic:lting Liquors -Indictment - Verdict - Gencral Verdict - Specific 
Findings-dudgnr ent. 

For a person to be successfully indicted for the unlawful sale of spiril- 
uous liquors, it is necessary that there he allegation and proof of specific 
conduct constituting a breach of the ciiminal law; and when the indict- 
ment charges an attempt to make such unlawful sales, and by a special 
verdict it  is found that the defendant "did order f6r everybody else who 
applied to him," excepting the sales specifically charged, a judgment of 
guilty may not he entered against him. 

APPEAL by plaintiff from Perguson, J., at  July Term, 1912, of WAKE. 
Criminal action. The bill of indictment was as follows: 
"The jurors for the State upon their oath present that J. L. (228) 

Allen, late of the county of Wake, on 1 5  May, in  the year of our 
Lord 1912, with force and arms, at and in the county aforesaid, did un- 
lawfully and willfully sell for gain one-half gallon intoxicating liquor 
(corn whiskey) to B. M. Green, he, the said J. L. Allen, not then and 
there having a license to sell intoxicating liquor, against the form of the 
statute in such case made and provided and against the peace and dig- 
nity of the State. And the jurors for the Statc, upon their oath, do 
further prcscnt : that said J. L. Allen, of the county and State aforesaid, 
on I 5  May, in  the year of our Lord 1912, with force and arms at and 
in the county aforesaid, did unlawfully and willfully, for himself and 
as agent for persons, firms, and corporations, whose names are to the 
jurors unknown, solicit orders arid proposals of purchase by the jug and 
bottle of intoxicating liquors of and from one B. M. Green, and other 
persons whose names arc to the jurors unknown, against the form of the 
statute in  such case made and provided, against the peace and dignity of 
the State." 

The jury rendered the following special verdict: "The defendant J. L. 
Allen resides a t  Wake Forest, in  said county, and has been for many 
years the agent of the Seaboard road and of the Southern Express Com- 
pany a t  that place. On 17 June, 1912, between 2 and 3 o'clock in the 
evening, one B. M. Green applied to the defendant at  Wake Forest to 
have shipped to him a half-gallon of corn whiskey, from Petersburg, in 
the State of Virginia, thc cost of the whiskey being $1.05. The defcnd- 
ant Allen a t  Wake Forest received the money, $1.05, and sent i t  to the 
said firm in  Petersburg, State of Virginia. Tlrc defendant did not 
know the price of the whiskey, but left i t  to the firm in  Petersburg, Va., 
to scnd such corn whiskey as they could for the money inclosed. That 
the said money was sent by mail that evening, leaving Wake Forest about 
5 4 5  p. m., 17 June, 1912, and the whiskey came by express over the 
Seaboard Air Line Railway the next day, reaching Wake Forest between 
3 and 4 o'clock p. m. That the said half-gallon of corn whiskey came 
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along milh whiskey shipped to other parties, to whom it was addressed, 
rurd bore the name of B. M. Green on the package. That about 4 :30 

(229) o'clock on the evening of 18 June, 1912, the said Green came to the 
cspress office and asked for his whiskey. The defendant Allen 

handed him the original package of whiskey, upon which was written the 
name R. M. Green. T h a t  the said whiskey came along with other pack- 
ages addresse'd to other persons, and also bearing the name of B. M. Green, 
in order to save the express charges. That the said Allen had previous 
to this, on a number of occasions, sent money for whiskey for various 
persons, at  their request, to different firm at Petersburg, Richmond, and 
Norfolk, in  the State of Virginia. That the said Allen was not the 
agent of any of the said firms, and has no interest whatever in the trans- 
action, but his purpose was merely to accommodate the said persons, 
and he received nothing whatsoever fram the said persons or the said 
firms as compensation in these transactions. That he, the said Allen, 
did not solicit orders for whiskey from any p e r s o n  or p e r s o n s ,  and did 
not o r d e ~  any whiskey for any minor or any of the students a t  Wake 
Forest; that he did order for everybody else who applied to him. That 
the said defendant Allen's compensation as express agent at  Wake Forest 
was 10 per cent on the net receipts at that point, on all business of every 
character done at  Wake Forest, and he received no other compensation 
from the said express company other than the 10 per cent upon the said 
receipts from all sources on the said express company's earnings at  Wake 
Forest. That the shipments of whiskey to Wake Forest by express was 
increased only in proportion to the increase of other express freight 
within the last few years. That there is a large quantity of whiskey 
shipped by freight, and also by express, other than that shipped 
to the persons aforesaid. That the said whiskey is shipped to Wake 
Forcst addressed to persons living at  various distances from Wake 
Forest m d  in other townships and counties. I t  is shipped in such quan- 
tities to Wake Forest because of the fact that the persons doing their 
trading at Wake Forest find i t  more convenient for them to have i t  
shipped there. That the said whiskey was in the original package in 
which it was shipped, and was sealed up when received and was delivered 

to the said Green in the same condition in  which i t  was received, 
(230) and was not at  any time intermingled with other property in the 

said %ate. That since the first of the year 1912 shipments by 
express have averaged about $60 per month, shipped in  the manner 
aforesaid from the ~ o i n t s  aforesaid in the State of Virginia, on account 
of the money sent as aforesaid in the manner aforesaid by the defendant, 
and for the month of June, 1912, the amount may have reached $100. 
Thr jiiry for tllcir special verdict say: 



"We find the foreAoing facts; and if on the said facts the court is 
of opinion that the defendant is guilty, then wc: find the dcfendant guilty 
as chargcd in the bill; and if the court is of the opinion that the defend- 
ant is not guilty upon such findings, then we find the defendant not 
guilty." 

Uponthe foregoing special verdict the court is of the opinion that the 
defendant is not guilty. And thereupon the jury for their verdict say 
that the deScndant, the said J. L. Allen, is not guilty. 

Motion for new trial and to set asidc verdict overruled, and State 
exceptcd. Prom judgment discharging defendant, State again exceptcd 
and appealed. 

Attorney-Gmr f w d ,  ,lssista i d  A ttor my-General T .  11. C7alvert, und 
Jones d5 Bailey for State. 

A. Bones cf2 #on and Douglass, Lyon cf2 Douglass for dcfendant. 

IIOKE, J. The defendant was tried on 3 bill of indictment containing 
two counts: (1) an unla~vful sale of whiskey to one 13. M. Grecn "at or 
in said county"; (2) that he "unlawfully, for himself and as agent for 
persons, firms, and corporations whose names are to the jurors unknown, 
did solicit orders and proposals to purchase by the jug and bottlc of 
intoxicating liquors from one B. AX. Grecn and other persons whose 
names arc to the jurors unknown," etc. 

The second coullt in the bill, if it be considered as embodying a crirn- 
inal accusation, can only amount to a charge of attempting to effect an 
unlawful sale to B. M. Grecn or other persons to the jurors unknown, by 
unlawfully, for himsdf and as agent for persons, firms, and corporations, 
soliciting orders for whiskey. 

Apart from any legal considerations which might arise as to the sub- 
stance of this charge, the proswution must fail here, for the very 
sufficient reason that the basic facts upon which i t  is made to rest (231) 
are expressly repudiated by the special findings of the jury, as 
follows: "That the said Allen was not thc agent of any of the said firms, 
and has no interest whatsoever in the t ransadon,  but his purposc was 
merel-v to accommodate the said persons, and he received nothing what- 
soever from the said prrson.: or th? said firms as compensation in those 
transactions. That he, the paid Allen, did not solicit orders for whis7~ey 
from any puson or  pprsons, and did not order any whiskey for any 
minor or ally of the students at Wake Forcst; that he did order for 
everybody clsc who applied to him." 

The question then recurs as to the guilt or innocence of dcfendant 
under the; first count in  the bill, that of making an unlawful sale to 
R. M. G r m l  at  or in  said county, etc. On this charge, the special vw- 

1 b7 
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diet, by correct interpretation, finds that defendant, who was depot and 
express agent at  Wake Forest, N. C., a t  the request of 13. M. Green, 
received from him $1.05 and sent same with an order for whiskey for 
said Green to that amount to a firm in  Petersburg, Va. That the whis- 
key came the next day by express over Seaboard Railroad in  a package 
containing half-gallon corn whiskey, addrcsscd to said Green, and was 
delivered to him as purchaser. That defendant received no profit for the 
transaction and acted throughout as agent of the buyer and for his 
accommodation. 

There is a statute in North Carolina (Itevisal, see. 3534) which pro- 
vides that "if any one shall unlawfully procure and deliver whiskey 
for another he shall be deemed in  law the agent of the vendor and be 
guilty of a misdemeanor." Interpreting the act in S. v. Burchfield, 149 
N. C., 537, i t  was held that the same applied to the case of procuring 
whiskey by purchase from an illicit dealer in prohibited territory and 
delivering i t  to another, Associate Justice Wallcer in the opinion saying: 
"The meaning of the section is not very aptly expressed, but the Legis- 
lature has sufficiently declared the intention to make i t  criminal for any 
person to procure liquor from an illicit dealer by purchasc and deliver 
to another when both the purchase and del iv~ry are made in a place 

where the sale of liquor is prohibited by law." And in another 
(232) casc, at  the same term, S. v. Whisenanl, 149 N. C., 515, referring 

to this and other sections of the prohibition statutebi, i t  was held: 
1. Revisal, scc. 3534, making i t  criminal for one to procure whiskey 

for another by mason of an unlawful sale, has no application when the 
sale is not illegal or when our State legislation on the subject cannot 
apply to and affect the transaction by reason of the commerce clause 
in the Fedcral Constitution. 

2. When one acts entirely as the agent of the buyer in  ordering whis- 
key to be sent from another State, and has no interest in the whiskey, 
and has no part in  the sale as vendor, or his agent or'employee, he is not 
indictnblp under Revisal, 3534. 

3. A sale of whiskey consummated in  another State by order of one 
as agent for the bupcr, sent from a place in  the State where the sale 
is prohibited, is not indictable under the commerce clause of the Federal 
Constitution, and State legislation cannot affect the transaction, in  re- 
rpect to  its criminality, until and after there had been a delivery within 
the State. 

I n  that casc the facts werc, as ascertained and acted on by the jury, 
that the posecuting witness had given defendant the money and requested 
him to make an order for some whiskey with one that defendant was 
sending for himself to a wholesale grocery house at  Knoxville, Tenn. 
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The money and order were sent as requested and the whiskey delivered 
to the witness as in its receipt by defendant. i n  our opinion, this au- 
thority is dccisive and fully supports the ruling of his I3onor orr the facts 
as presented in f h ~  special verdict. 

I t  was contended for the State that the commerce clause of the Fed- 
eral Constitution should not afford protection in this case, for the reason 
that there were other parcels of whiskey for other persons in  the same 
general package which contained that for Green, and that defendant 
made himself guilty in delivering the different parcels to the parties, 
Grew arrlorlg ulhcrs, to whom they wero respectively addrcssed. This 
position was presented and rejected by this Court in  S. V. Trotman, 
142 N. C., 663, a ruling ma& in def(3rence to a dccision of the Supreme 
Court of the United States, the final arbiter on these questions, in 
Caldtc~~I l  v. North Carolina, 157 U. S., p. 622, and in which i t  (233) 
was held: "An ordinance under which a license fee may be re- 
quired from an agent of a nonresident portrait company, who receives 
from such company pictures and frames manufactured by i t  to fill orders 
previously obtained. and after breaking bulk and placing each picture 
in  the frame designed for it, delivers them to the respective purchasers, 
is invalid as an attempt to interfere with and regulate mterstatc com- 
merce." The facts and the decision in the Trotman case referred to, 
appearing in  the headnote as follows: "In an indictment for selling 
patent medicines, etc., without licens~, contrary to Revisal, secs. 5150-1, 
where the jury by a special verdict found that certain cltizens of this 
State gave orders for the medicines on a drug company i n  another State, 
which were forwarded to, received, and accepted by the company in that 
State, and the goods shipped from that Statc to the defcndant, the drug 
company's agent in  this State; that each package was wrapped in a 
separate parcel with the name of the purchaser marked thereon and then 
p c h d  in one crate and shippcd to dcfmdant, who distributed same in the 
original form to the purchaser: H ~ 7 d ,  that the defendant was not guilty, 
as he was a t  the time engaged in interstate commerce." The principle 
recognized and applied in thcsc cases is in no wise affectcd by the Federal 
statute, sometimes called the Wilson Act, which provides : ('That all 
fermented, distilled, or other intoxicating l iquo~s  or liquids transported 
into any Stale or territory or remaining therein for use, consumption, 
sale, or storage therein, shall upon arrival in such State or territory be 
subject to the operation and effect of the laws of such State or territory 
enacted in  the exercise of its police powers to the same extent and in  
the same manner as though such liquids or liquors had been produced in 
such Statc or territory, and shall not be exempt therefrom by reason of 
being introduced therein in original packages or otherwise." Chapter 



728, 26 Statute L., 313, 3 Fed. Statutca, Annotated, p. 863. That legis- 
lation was enacted to n~irlimizr or remove t l ~ c  effects of a decision of 
tlie Slipreme Court of the United States theretofore recently rendered 
(LPG!/ I ) .  l larden,  135 U .  S., 100) to the effcct that, under the com 

mcrce clause of the Federal Constitution, a vendor could not 0111~ 
(234) iinport whiskey from one State to another, notwithstanding tho 

prohibition laws of the latter State, but could sell i t  there in the 
original package. The statute has been declared a constitutional enact- 
ment, with the limitation that i t  does not operate to restrain or affect 
a continuous shipment of whiskey from a vendor in one State to a vendee 
in a n o t h ~ r  aud there dclivercd to such vendze in the original package, 
this being the case now presented for consideration. Wal7mson 11. 

R h a r e ~ ,  140 U. 8., 345;  Ehodes v. Towa, 1'70 U. S., 413. 
We were refcrred also to the North Carolina statute, Revisal, see. 

2080, by which in the case of intoxicating liquors the place of delivery 
is made the place of sale. The validity of this statute has been approved 
by this Court as to sales within the State. S. v. Berrtng,  145 N. C., 
418; 8. v. Patterson, 134 N .  C., 612. But this statute may not be held 
to apply to a sale fully consummated in  another State and where the 
subject-matter of the transaction is properly regarded as interstate com- 
merce, and, as such, protected from interferinq State regulations. On 
the facts, this sale was consnrnmatrd in the State of Virginia, and the 
shipment, as we have just shown, must be considwed and dealt with as 
interstate commerce till delivery in the original package to the purchaser. 
Caldw~l l  v. Stat., supra; 8. 73. Trotman, supra; B h o d ~ s  11. Torua, supra. 

I t  was further urged for the State that, while the facts referred to 
might, when standinq alone, have the effect of exrulpating defendant, 
there are other facts embodied in the special verdict tendiny to establish 
that dnf~ndant was enqayed genrrally in the unlawful business of pro- 
curin: whiskey for others in pohibited territory. and this sale to Green 
should be held criminal as an instance and incident of the general un- 
lawful business, especially undw the finding which s ~ y s ,  "That he did 
not solicit orders from any one nor order for any minor or any student 
of Wake Forest College, bat did order for everybody else who applied 
to him." This position assumes the very question which is in debat-, 
and proceeds upon a theory not contained in cither count of the bill of 
indictment and which could not be made the basis of a valid indictment. 

A citizen cannot be successfully prosecuted u n d x  ,a charge of 
(235) engaging generally in the unlawful business of szlling whiskey. 

For  various and altogether sufficient reasons, in  a charge of that 
character, there must be a l le~at icn and proof of sprcific conduct consti- 
tuting a breach of the criminal law. 8. v. Tisclale, 145 N.  C., 422. A 
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requirement guaranteed b y  o u r  Constitution and  necessary i n  common 
fairness  t o  cnablc a defendant  to  properly p repare  h i s  defense a n d  t o  
protect h i m  f r o m  a second prosecution o n  t h e  same state of facts. Ac- 
cordingly, t h e  bill of indictment, in this  casc, as  stated, charges, o n  the  
first count, a n  unlawful  sale t o  6. M. Grecn a t  a n d  i n  W a k e  C o u n t y ;  
second, a n  unlawful  a t t empt  t o  make such a sale b y  soliciting p u r c l m e s ,  
on  his part ,  i n  behalf of persons, firms, a n d  corporations, t o  jurors  1111- 

known. 
Lrriless gui l ty  b y  reason of t h e  conduct referred to  and  described i n  one 

o r  the o ther  of these counts, there h a s  been n o  c r ime  against h i m  either 
charged o r  proved, a n d  f o r  t h e  reasons s tated nei ther  charge c a n  bc 
succes--fidly maintained on t h e  facts  established b y  the  verdict. 

N o  error. 

Cited: S. v. Wil7cerson, 164 N. C., 443; S. v. cardwell, 166 N. C., 
312, 313. 

STATE v. WILL LOGAN 

(Filed 30 October, 1912.) 

1. Murder - lnstrnstions - "Deliberation or Premeditation" - Charge Con. 
strueil a s  a Whole-Appeal and Error. 

Upon a trial for murder, a charge of the court, undcr pertinent evi. 
dence, to find the prisoner guilty of murder in  the first degree, if the 
jury were satisfied beyond a reasonable doubt that  the prisoner fired the 
fatal shot with "premeditation or deliberation" is not held for error be- 
cause of the use of the disjunctive "or" for the ccnjunctive "and," i t  ap- 
pearing that  the use of that  word was a n  inadvertence; and it  further 
appearing from the charge, construed as  a whole, that the court charged 
that the shooting should have been done with "deliberation and premed 
itation" in order to convict him. 

2. Same-Interpretation of Statutes-Harmless Error. 
Under our Statute, Revisal, sec. 3631, a murder committed in  the per. 

petration of a robbery, which the evidence in this case discloses, is murder 
in  the first degree, and a n  instruction in s u ~ h  instances which uses the 
disiunctive "or" for the conjunctive "and," as, if the jury should be satis- 
fied beyond a reasonable doubt that the prisoner killed the deceased with 
"premeditation or deliberation," to find him guilty of murder in the first 
degree, is immaterial, and is not held for reversible error. 

I APPEAL b y  defendant  f r o m  W h ~ d h e c ,  J., a t  J a n u a r y  Term, (236) 
1912, of ANSON. 
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Indictment for murder. The prisoner was convicted of murder in 
the first degrec of one Fred Hcndrixson, and from the sentence of death 
appeals. 

A ttorney-Gelznral Bic7cett and Assistant A t t o r n ~ y - G e n e r a l  C a l v ~ r t  for ' 

t h e  Xtate. 
Lockhart  d2 Dunlap  for defendant.  

BKOWN, J. Thc record presents four assignments of error, three re- 
lating to the evidencc and one to the charge of the court. After giving 
each of them the consideration which thc importance of this case de- 
mands, we conclude that they are without merit, and cannot be sustained. 

We deem i t  necessary to discuss only the assignment relating to the 
following chargc, viz.: "If you find that the defendant fired the fatal 
shot,, then you inquire as to whether or not i t  was done with premedita- 
tion or deliberation, as I have defined to you; and if you are satisfied 
of the fact bcyond a reasonable doubt, then you would return a verdict 
of murder in the first degrec." 

I t  is clear that the use of thc disjunctive "or" instead of the conjunc- 
tive "and" was an inadvertcncc upon the part of the able judge who 
presidcd at  this trial. 8. 11. I 'eachey, 138 N. C., 589. But we are of 
opinion, upon examinationlof thc entire chargc, that the jury could not 
have been misled by it. 

His  Honor correctcd the error completely in t l ~ e  closing words of the 
charge. After instructing the jury carefully and correctly as to a rea- 
sonable doubt, he said: "If you find he did shoot him, then ask yourself 
the qnestion, Does this evidence satisfy you i t  was done with prcmedita- 
tion and  deliberation, or does i t  satisfy you beyond a reasonable doubt 

that i t  was done in attcmpt to perpetrate or in  perpetration of 
(237) a robbery? Tf so. you will return a verdict of guilty of murder 

in the first degree." 
Had his Honor failed to correct the crror, we would not regard it as 

material in this case. 
The statute, Revisal, 3631, declares a murder committed in the perpc- 

tration of, or in  the attempt to perpetrate a robbery, to be murder in 
the first degrce. 

IIis ITonor might well have omitted from his charge all reference to 
"premeditation and deliberation," for the entire e v i d ~ n c e  in tlris record 
shows that the prisoncr slew the deceased while perpetrating a robbery 
upon his person. All the evidence was introduced by tbe State, the 
defendant offering none. To illustrate the circumstances attending the 
homicide, we quote a part of the evidence. Edward Klobe testified : 

"I came out and told Charley that 1 had been robbed. Will was then 
a t  his feet. After Charley and Logan came, Logan pnt his pistol at his 

192  
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breast and said, 'Give me your money !' H e  said in English, 'Look out 
money.' After Logan had his hands up and scarched him and got $1.50. 
After he finished with him, he started to go through his pockets again. 
After he finished Norrny, he began with Hendrixson, and Hendrixson said 
he had no nioncy in his poclrets. While he was trying to hold up Hen- 
drixson, Klobe started out the door and Hendrixson put his hands on 
Klobe's shoulders and Logan took hold of Hendrixson with one hand and 
held the ~ i s t o l  in the other. As soon as he got out of the door, Hendrix- 
son let go of Klobe and Klobe ran a short distance, and the first shot 
was fired. and Hendrixson called for the boys to come back and help him. 
When Hendrixson called for help they were in the road, and then the 
second shot was fired and Klobe ran to the deceased and said he was 
dead, and Normy ran to him and said he was dead." 

The witness Charles Normy testified: '(When they came in the tent, 
Will Logan began to go through Kloba; then he started to search me, 
and then he went and searched deceased. Logan had pistol in his hand 
and searched pocket. When he started to search Hendrixson, Klobe 
went out and Hendrixson put his hand on Klobe's shoulders. Will 
Logan caught deceased & collar and had pistol in other hand; 
when they got just outside of tent Will Logan fired the first shot; (238) 
they were in arm's length, Klobe was behind. Logan said noth- 
ing. Thc deceased was trying to get loose from him. Deceased hol- 
lered, (Come, help me !' and the second shot came and Hendrixson fell. 
Will Logan fired the second shot. When i t  fired, Logan and Hendrixson 
were 15 or 20 feet apart." 

I n  any view of the evidence, if i t  is to be believed, the prisoner shot 
and slew the deceased in an endeavor to rob him, and that constitutes 
murder in  the first degree. 

No error. 

STATE v. THOMPSON. 

(Filed 28 October, 1912.) 

1. Murder-Circlamstuantial Evidence-Footprints-Opinion Upon the Facts. 
Upon trial for murder in the first degree for the shooting of deceased 

a t  night through a window of his dwelling, there was evidence tending 
to show bad blood existed between the prisoner and deceased, with threats 
by the former on the life of the latter, and other circumstantial evidence 
tending to establish the guilt of the prisoner: Held, that testimony 
of a witness was competent that  there were footprints a t  the time of the 
shooting leading from the window through which the fatal shot was fired 
to  the dwelling of the prisoner, corresponding with the prisoner's shoes; 
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that upon placing the prisoner in these footprints, they corresponded wit11 
his shoes, and placing him unwillingly at the window with a leveled gun, 
it was ascertained that he could readily have fired and killed the de- 
ceased a t  the place the latter had been shot. 

2. Same-Duress-Self-incrimination-Constitutional Law. 
Upon trial for murder in the first degree, when there is other circum- 

stantial evidence of the prisoner's guilt, i t  is not duress to require the pris 
oner to place his foot in footprints leading from the place of the mur- 
der to his own dwelling, or to place himself in such position as  to show 
he could have fired the fatal shot from a window and killed the deceased, 
the position of the deceased and point from which the fatal shot was 
fired being in evidence, and is  not objectionable under Article 1, see. 11, 
of the Constitution, which declares that  every man has a right "not to 
be compelled to  give evidence against himself." 

(239) APPEAL by defendant from Whedbee, J., at March Term, 1912, 
of UNION. 

The facts arc sufficiently stated in the opinion of the Court by Mr. 
Chief Justice Clark. 

Attorney-General for the Xtate. 
Redwine & Sikes for prisoner. 

CLARK, C. J. The prisoner was convicted of murder, in  the first 
degree, of one Gus Alsobrooks. The deceased was shot on the night of 8 
March, 1912, while asleep in a chair a few feet from a window, by some 
one standing outside. Quentin, son of deceascd, testified that hc was 
sleeping in thc bed irr thc same room ; that  the dogs began barking out- 
side; that  hc got up, went to his fathcr and tried to wake him;  that while 
he was standing behind the chair the gun was fired by some one outside 
H e  said that the shot struck the deceased in his eyes and also hit the 
witness. Another son testified that he was in  bed when his father was 
shot, and when he got up he found Quentin lying on the floor. There 
was also evidence that preceding the killing there had been bad feeling 
between the deceased and the prisoner and quarrels and fights between 
their children; that shortly Iseforc, as the deceased was   as sing the house 
of the prisoncr, he was shot at from ambush by somc one. The deceased 
took out a warrant against the son of the ~r i soner  for such shooting, 
and the prisoncr threatened the deceased that if he did not withdraw the 
warrant he would not be living when i t  came to trial. 

There was evidence that it had hem raining the night of the murder; 
that tracks were found 3?4 or 4 feet from the window, and several per- 
eons testified to following thc tracks in  a round-about direction to within 
50 fcet of the prisoner's homc, and that the shoes worn by him fittcd 
in the tracks. There was a hard path leading to thr house from the 
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place where the print of the tracks ceased. Other tracks a little distance 
from the prisoner's house, which he admitted to be his, lookcd like the 
same tracks which had been followed by the witness. I t  was also 
in evidence that at one place it appcared as if the person making (240) 
the tracks had fallen and there was a print of his knee 011 the 
ground. The prisoner admitted that he had worn overalls that day, and 
when the house was searched ovcralls were found with dried mud on the 
knee. A shell was found close to the tracks which thc witnesses had 
followcd to the prisoner's house at  about 200 or 300 yards from the house 
of thc dcceascd. 

Clifford Fowler, witness for thc Statc, testified in regard to the tracks 
found outside the window and to following them to the house of the 
prisorm-. H e  stated that when the coroner's jury was at  the house of 
the d~ccased, the prisoner went to the house with his gun and was put in 
the tracks, and that thc prisoner was of sufficient height to have fired the 
gun. H e  was then asked, "Tell how the prisoner acted in taking these 
measurements," to which witness answered: "I like not to have got him 
up there. R e  didn't want to go there at  all." 

"Q. What did he do? A. Some one handed me a gun. I took him 
around to the window and handed him the gun. I said, 'Sam, get up 
there; I want to see if you are high enough to do the shooting.' I said, 
'You must take the gun.' H e  did, and stepped up and put the gun over 
his shoulder. I said, 'Put i t  to the shoulder just like you were going to 
shoot it.' H e  fetched the gun up and did like this [witness crouches 
downl. R e  put his feet within 3 or 4 inches of the track. I said, 
'Measure i t  and put your gun up there.' The gun looked like i t  might 
have been that distance, about 7 inches from the window. 

"Q. State to the jury, after hc put i t  on his shoulder and pointed, if 
you got behind and sighted to see where i t  sighted with reference to 
where deceased was sitting. A. I t  was on a line, and the shot was on 
the line." 

To the foregoing and answers the prisoner cntercd two ob- 
jections and excepted. The objections here taken prcwnt the question 
whether thc prisoner has been deprived of his privilege against self- 
incrimination, guaranteed by Article I ,  src. 11, of the Constitution, 
which declares that evcry man has a right "not to bc cornpolled to give 
cvidence apair! rt hirnst~lf." 

I t  has been frequently held proper, and has become u commoil (241) 
p a c e ,  to compare tracks found at a place where a crime has 
been committed with the diow worn by a suspected person or one undcr 
arrest. That was done in this casc, and evidence was admitted of the 
conclusions of the witnesses. Such cvidence is not considered as making 
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a person furnish evidence against himself. I t  is dependent upon physi- 
cal facts and conditions, and does not depend upon confessions, admis- 
sions, or statements of the prisoner. 

The testimony of the constable, giving the result of the observation 
of the prisoner standing at  the window and pointing his gun in the 
direction in which i t  is known that the deceased was at  the time he was 
shot, is a physical fact or condition as to which he could testify as in 
the case of the comparison of shoes and footprints. Wigmore on Ev., 
secs. 2263, 2265. 
In IS. v. Graham, 74 N, C., 646, i t  was held that if a prisoner under 

arrest is compelled by the officer having him in charge to put his shoe 
in  a track found in a field for the purpose of comparison, the rcsult of 
that comparison is admissible on the trial. Reade, J., said: "Confcs- 
sions made under duress or under the influence of hope or fear are 
excluded, because experience shows that they may be influenced by such 
motives. But  no fear or hope of the prisoner could produce a resem- 
blance of his tracks to that found in  the cornfield; nor make the shoe fit 
the track; nor could the fact that the officer made the prisoner put his 
foot in  the track affect the resemblance," and cited from Best on Ev., 
283, the cases where a person under duress confesses to have stolen goods 
and deposited them in a certain place: although the confession of the 
thcft will be rejected, yet the evidence that he stated where the goods 
wcre deposited will be received, if they arc found there. He  cites the 
numerous authorities that an officer who arrests a prisoner has a right 
to take from him any property which he has about him which is con- 
nected with the charge or which may be required as evidence, such as, 
for in~tancc, a broken knifc corresponding with the broken blade left in  
the window, which had brcn opened by a burglar, or a fragment of paper 
corresponding with the wadding of a gun, or counterfeit money found 
on the prisoner's person, which tends to show the scienter, or a pistol 
which showed that i t  had been recently discharged. H e  adds that if 

the prisoner had refused to put his foot in  the track for the com- 
(242) parison, his refusal to do so would have becn competent evidence. 

H e  cites numerous authorities. 
8. c. Graham has been cited with approval. S. 11. L i n d s q ,  78 N. C., 

501 ; S. v. i l l a l l ~ t ,  125 N. C., 725 (citing additional authorities) S. V .  

Hunter, 143 N. C., 610. 
The question is riot whether the prisoner could have been compelled 

to takc the position and point the gun, or put his feet in the tracks, 
but the rcsult of such pointing being in the line or direction where the 
deceased lay, was not duress, and was a matter of evidence to go to the 
jury, just as whether the shoes fitted the tracks or not. I f  the prisoncl* 
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h a d  declined t o  t ake  the  position a s  requested a n d  point  t h e  gun, such 
refusal also would no t  have  been d u e  t o  duress, and, a s  Reade, J., said 
i n  8. v. Graham, would have been competent evidence f o r  t h e  jury t o  
consider. N o r  d o  w e  t h i n k  t h a t  t h e  prisoner's contention was  valid, 
t h a t  when t h e  witness stated t h a t  t h e  prisoner "Didn't w a n t  to  go there 
a t  ail," th i s  w a s  merely an expression of opinion. Tt  was  t h e  s tatement  
of h i s  conduct a n d  appearance on  t h a t  occasion, a s  to  which t h e  prisoner 
could have  cross-examined the  witness. Xherrell v. Telegraph CO., 117 
N. C., 363;  Lawson E x p .  Test., R u l e  6 4 ;  Tohin v. #haw, 71 Am. 
Dec., 555. 

T h e  above a r e  t h e  only exceptions presented i n  t h e  prisoner's brief, 
a n d  the  others a r e  deemed t o  be waived. R u l e  34, 140  N. C. However, 
we have exanlined them, a n d  agree t h a t  they do no t  require discussion. 

N o  error. 

Cited: 8. v. Lowry, 1 7 0  N.  C., 733. 

STATE v. W. P. SNIPES. 
(243) 

(Filed 7 November, 1912.) 

1. Cities and Towns-Police Powers-Taxation-Restaurants-Statutes-Or- 
dinances-Constitutional Law. 

A legislative charter granted to an incorporated town authority to tax 
restaurants, etc., to define and abate nuisances, etc., and an ordinance 
passed in pursuance thereof, applying to all alike, requiring that  keepers 
of restaurants, etc., should be licensed, and that persons desiring to en- 
gage in such business shall, before doing so, apply to  the board of com- 
missioners of the city, stating the place, etc., and pay for the privilege 
the sum of $25, are  constitutional and valid, whether the regulations are 
regarded as  within the police powers of the town or within its taxing 
power. 

2. Same-Mandamus-Payment Under Pro tes tProcednre .  
One applying to the proper authorities of a n  incorporated town for 

the privilege to conduct a restaurant a t  a certain place therein, in  ac- 
cordance with a valid city ordinance requiring it, and providing for the 
payment of a certain sum for the privilege desired, may not test the re- 
fusal of the municipal authorities to  grant the request, by acting in viola- 
tion of their decision, the proper remedy being by mandamus; or, where 
i t  may be done. he should pay the tax under protest and sue for its re- 
covery under the provisions of Revisal, see. 2855. 
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APPEAL by dcfcndant from Whcdbec, J., at tllc Septembcr Term, 1912, 
of G~ILI~WRD. 

Criminal action for willful violation of city ordinance, heard on 
appcal from nlunicipal court city of Greensboro. The jury rendered 
a special verdict, and, upon the facts therein established, the court 
being of opinion that defendant was guilty, adjudged defendant guilty, 
imposcd a fine of $100, and defendant excepted and appealed. 

The facts are suficicntly stated in the opinion of the Court by MR. 
JUSTICE HOKE. 

Atlorney-Gerwral, Assistant Attorrwy-General T .  11. Calvert, and A. 
Wayland Coolce /or the State. 

Thomas S. Beall for defendant. 

I Iorc~,  J. The charter of the city of Greensboro, Private Laws 1911, 
p. 1, confers upon the municipality the power to impose a license tax 
upon restaurants, etc. ; to define and abate nuisances, to license, tax, and 
regulate trades, occupations, and professions; to pass and enforce such 
ordinances, rules and regulations as may be necessary for the preserva- 
tion of thc 11ealtl.1, convenier~rc, good order, better government, and 
general welfare of the citizens, not inconsistent with the statute and 
Constitution of the State, etc. On the hearing, i t  was made to appear 

that an existent ordinance of the city required that the keepers 
(244) of restaurants, etc., should be licensed, and that persons desiring 

to engage in such business shall, before doing so, apply to the 
board of commissioners of the city, stating the place, ctc., and paying 
for the privil~ge the sum of $25, etc.; that defendant had duly applied 
in writing to the commissioncrs for the privilege of conducting such a 
business, accornpanicd by a petition of certain citizms, and "that tho 
board of commissioners of the city of Qreerrsboro declined to issue the 
liccnse as applied for, giving as their reason therefor that the place sought 
to be occupied, in their opinion, was not a suitable and propcXr place in 
which to conduct a restaurant; that thereafter, a r ~ d  after the refusal of 
thc commiqsioners of the city of Greensboro to grant the license applied 
therefor, the defendant continued to occupy thc said place and used 
it as a restaurant, having theretofore conducted a restaurant in the same 
building undcr a p r rn i t  from thc city, which permit had expired some 
time theretofore; that the warrant in  this causr was then sworn out; 
that the defendant was tried and convicted bcforc the recorder in  
Greensboro, and appealed to this court from said judgment." 

Additional facts were found in the verdict as to the exact placing 
of the proposed business, tending to show that there was no good reason 
for dcnying the defendant's application on the ground of locality 
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Upon thesc, the controlling facts found by the special verdict, we are of 
opinion that the defendant has bee11 properly convicted. The statute is 
constitutional, conferring ample power, and the ordinance, applying 
to all alike and providing for the privilege on payment of a reasonable 
fee, whether regarded as a po l ic~  regulation or as an exercise of the 
laxing power, must be held valid. S. v. Perry ,  157 N .  C., 661; 8. V .  

POZUPZZ, 100 N .  C., 525; 8. v. B ~ a n +  9 1  N.  C., 554; 8. v. Cohen, 84 
N. C., 771 ; I rb  1.e Wilkesbarre, 103 Fed., 620. I n  such case, defendant, 
who ccnsiders that he has been unjustly treated, is not permitted to 
test the propriety of the commissioners' action by disobeying the 
ordinance. H e  should have applied for a mandamus for the relief, as 
indicated in  Rarnps u. Commissio.ners, 135 N.  C., 27; R. R. v. Gom- 
mission-rs, 148 N .  C., at p. 225. or, more simply, if the facts 
permitted, he should pay the moderate tax required under protest (245) 
and sue to recover the same as provided by the statute, Revisal, 
sec. 2855. W r s t e r n  Union  fl. T o w n  of WlriLnsboro, 71 S. C., 231 ; S .  v. 
,Tavnicson, 23 Mo., 30. I n  the case of 8. v. Jfoore,  113 N. C., 697, to 
which we were referred by counsel, the ordinance itself was declared 
invalid; and in Y i c k  W o  11. Hopliins, 118 U .  S., 356, an authority also 
relied upon, not only was the ordinance held invalid as an attempt to 
confer arbitrary power on an administrative board, but in its practical 
application there was evidence of "arbitrary and unjust discrimination, 
founded on differences of race, between persons otherwise similar situ- 
ated." But no such conditions are presented here, where the ordinance is 
valid and there is no claim or finding of discrimination or bad faith. I n  
such case the plaintiff should apply for a mandamus or, when allowed 
this privilege, should test the action of the city commissioners by pay- 
ing the $25 demanded, after protest, and suing to recover the same, as 
allowed by the general statute. As said by Gonnor, J., in R. B. v. Com- 
rnissioneqs, supra, recommending a proceeding by mandamus in  certain 
cases: "We call attention to this for the purpose of suggesting that i t  
is proper to resort to the most efficient remedy which interferes in the 
qmallest degree with i,he collection of the public revenue." 

Therc is no error, and the judgment of the Superior Court must be: 
Affirmed. 

Cited:  8. v. Sermons,  169 N .  C., 288. 
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STATE v. J. E. SAVAGE. 

(Filed 13  Xovember, 1912.) 

YerdictJndgments-Xotions in Arrest-Interpretation of Statutes. 
Upon a verdict finding that the defendant was "guilty of an attempt to 

commit the crime charged in the bill of indictment," the offense being 
that prohibited by Revisal, sec. 3349, the judgment upon the verdict may 
not be arrested on defendant's motion. Revisal, 3269. 

APPEAL by defendant from 0. H. Allen, J., at July Term, 1912, of 
FORSYTH. 

The defendant was charged in the indictment with the viola- 
(246) tion of section 3349 of the Revisal, which denounces the crime 

against nature, and the jury returned as their verdict: "Guilty 
of an attempt to commit the crime charged in  the bill of indictment." 

Epon this verdict, the defendant was sentenced to four months in 
jail and assigned to work on the public roads. 

The defendant moved in arrest of judgment, which motion was over- 
ruled, and defendant appealed. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

H .  0. Sapp and Jones & Patterson for defendant. 

PER CURIA~K The judgment, upon the verdict of the jury, is fully 
authorized by Revisal, see. 3269, which reads as follows: 

"Upon the trial of any indictment the prisoner may be convicted of 
the crime charged therein or of a less degree of the same crime, or of 
an attempt to commit a less degree of the same crime." 

This statute was discussed in S. v. Brown, 113 N .  C., 646, and con-. 
strued in  accordance with the ruling of his Honor. 

No error. 



(247) 
STATE Ex KKL. HENRY E. SHAW, SOLICITOR, V. EMILY BRIDGERS ET AL. 

AND SAFE DEPOSIT AND TRUST COMPANY OF BALTIMORE. 

(Filed 20 December, 1912.) 

1. Taxation-Inheritance Tax-Privilege Tax-Interpretation of Statntes- 
Constit~~tional Law. 

The inheritance tax laws of 1911, from sections 6 to 21, inclusive, 
seen1 to be an exact reproduction of those of 1907, and should there be a 
difference, the Laws of 1907 will control as to the rate and amount of 
tax, and those of i911 as  to the method of appraisemcnt and collection, 
the same being constitutional and valid, as an excise and privilege tax 
on the transmission of property, and not to  be regarded a s  a tax on 
the property itself. 

2. Taxation-Inheritance Tax-Suits, by Whom Brought. 
Suits for the collection of the inheritance tax, under the provisions of 

the statute, may be brought a t  the instance of the clerk of the Superior 
Court for the proper county or by the solicitor of the district; and in 
certain instances, collection of the tax under the usual method by dis- 
tress by the sheriff or tax collector is authorized. 

1. Taxation-Inheritance Tax-Clerks of Conrt-Appraisements. 
Under the provisions of section 15 of the inheritance tax' laws of 1911, 

"it shall be the duty of the appraiser (the clerk of the Superior Court) 
a s  often and whenever occasion may require, to make a fair and con- 
scionable appraisemcnt" of the estates subject to the tax, with a fur- 
ther duty to assess and fix the cash value of all annuities and IiL'e es- 
tates, growing out of such estates, upon which the inheritance tax shall 
be immediately payable out of the estate. 

4. Tnxation-Inheritance Tax-Property, When Vslued-Tax, When Payable. 
Under the provisions of the inheritance tax laws of 1911, while the 

tax may be made a personal charge in  the case of vested interests, the 
same is also payable out of the estate, or the portion of i t  subject to 
the duty; and for the purposes of estimating the amount of the tax, the 
property must be valued a t  the time of the death of the tesator or 
inestate, and i t  i s  assessable or payable a t  that time or a s  soon there- 
after as  the proper and orderly administration of the estate permits, 
and i n  any event within two years of such death whenever i t  is practi- 
cable to appraise the property by any of the lccognized methods and to 
ascertain the amount of the tax due. 

6. Taxation-Inheritance Tax-Valuation of Property-Contingencies-Col- 
lection of Tax. 

Whenever the amount of the inheritance tax is not practically ascer- 
tainable by reason of contingencies affecting the value of the estate sub- 
ject to the same, or by reason of changes in the succession to holders 
subject to different rates, or where i t  i s  sought to make a contingent 
legatee subject to  a personal charge for the tax before he has come into 
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the enjoyment of the estate, or where, by reason of the contingency, he 
may never become the owner, the imposition and collection of the tax 
must be postponed until the amount of the tax in  the one case, or the 
person who may be charged with the same in the other, can be properly 
dctcrmined. 

6. Taxation-Inheritance Tax-Who Taxable - Contingencies - Cestui Que 
Trusts-Interpretation of Statutes-Executors and Administrators-In- 
tcrest. 

The inheritance tax is imposed on the transmission of the title to 
"any person or persons or to bodies corporate or politic in  trust or 
otherwise," and on the question of confining the effect of contingencies 
to those which render the ascertainment of the tax presently impracti- 
cable or impossible, the cestuc que t r u s t  is only referred to for the pur- 
pose of fixing the rate of taxation whirh the executor is to retain when 
the bequest is of money or is specific and a sale is  necessary in order to  
obtain money to pay the tax, and said tax draws interest after two years 
from the death of the testator o r  intestate, and is  a lien on all the  
propery subject thereto. 

7. Taxation-Inheritance Tax-Vested Interests-Tax, When Payable-Ap- 
portionntent--Courts-Equity. 

While life estates are  vested, they a re  to be appraised by the clerk 
of the court, and the inheritance tax is payable immediately out of t h e  
estate, according to such valuation, and, under section 1 0  of the act, 
when such or lesser estates are  dependent on contingencies, if the 
legacy is  money, the tax is  presently payable from the whole amount; 
and if not money, the same may be "apportioned by order of court or such 
orders may be made a s  equity may require." 

8. Taxation-Inheritance Tax-Courts-Funds Transferred from h~risdiction. 
Under the inherent powers of the court and section 1 0  of the inherit- 

ance tax act, when the same is  applicable, and especially where the fund 
i s  directed to be transferred from this jurisdiction, the court can and 
should make proper orders and decrees to  secure the ultimate payment 
of the tax, either by causing a sufficient amount of the same to be invested 
within the jurisdiction or by requiring a bond for that purpose, renew- 
able from time to time a s  the right and justice of the cause may re- 
quire. 

9. Taxation-Inheritanec Tax-Trusts and Trustees-Life Estate--Renrain- 
ders-Appraisen~ent. 

Under the inheritance tax laws, Laws 1911, chap. 46, sec. 6 et seq., the 
exemption of $2,000 obtains as to each legacy, and where a certain fund is  
bequeathed to a trustee, with income for life payable out of it, remainder 
over, the legacy is entire; and, when required, the value of the re- 
mainder is  to be ascertained by appraising the value of the life estate 
and deducting i t  from the entire fund bequeathed. 

10. Taxation-Inheritance Tax-Monetary Legacy-Strangers-Life Estate- 
Remainders-AppraisementSame Rate. 

When a monetary legacy is given in trust to  pay one the income for life 
and then the principal to his children and children's children, all  
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of whom are  strangers to the testator, and subject to the same rate 
of taxation in each case, it  is not required to estimate the value of the 
life estate, but the executor may retain the tax on the entire amount of 
the legacy in excess of $2,000, the amount of the exemption. 

11. Taxation-Inheritance Tax-Children and Grandchildren-Same Rate- 
Exemption. 

Where a certain fund is bequeathed to trustees, the income payable 
to testator's daughter for life, and a t  her death to his children surviv- 
ing and the children of any deceased child, the legacy is entire, and 
the rate upon all the beneficiaries being the same, the  $2,000 exemption 
shall be deducted and the tax on the excess presently paid. 

12. Same-Devise-Intent-In Relation of Child-Same Rate, 
Section 6, chapter 46, Laws 1911, imposes a tax of % of 1 per cent on 

the excess over $2,000 on all legacies to the lineal issue, or lineal an- 
cestor, or brother or sister of the descendant, or where the legatee stood 
in the relation of child, this to be determined in the first instance by 
the clerk of the Superior Court; and where there was a bequest in trust 
for testator's daughters-in-law, who were entirely deserving, and whom 
the will throughout showed were held by the testator in  tender regard, 
the income subject to the inheritance tax should be imposed a t  the said 
rate of 3/p of 1 per cent, this being the rate imposed when one stood in 
relation of child. 

13. Taxation -Inheritance Tax - Trusts and 'l'rustees - Power to Inrest - 
Sale to Pay Tax. 

When the will authorized the trustee, if he deemed i t  best, to sell the 
property and convert i t  into money, and receive the proceeds and invest 
and reinvest this in the manner and as  often a s  he saw fit, the trus- 
tee was empowered to dispose of any part of the trust fund to the amount 
required to pay the inheritance tax. 

CLARK, C. J., and WALKER, J., dissent in  part. 

APPEAL by plaintiff from Allen, J., at January Term, 1912, of NEW 
HANOTEE. 

Civil actiun heard on case agreed. The action was instituted by the 
State on relatior] of the solicitor of thc district, as provided by the 
statute, to ascertain and collect amount due as the inheritance tax on 
the cstate of Margaret Rridgrrs, deceased, who died on 29 August, 
190'7, making disposition. by will, of considerable estate. Among (250) 
other legacies was onc of $3,500 to Richard W. Hogue, the tlicn 
rector of St. James Church. The income to be paid him for life and 
on his dcath to his wife, Elizabeth, for life, and at her marriage or 
death the principal and any accrued income to paid eqnally, per stirpes, 
to thc child or children, grandchild or grandchildrcn, who should be 
alive at  the time of the death or marriage of their mother, etc., none 
of these parties of kin by blood or marriage to decedent. The will, zfter 



making various bequests of vested interests, the tax on whicll has been 
paid, makes disposition of the residuary estate in  general terms as 
follows: "I direct the executrix of my estate, not sooner than twelve 
months after my death, to divide the rest and residue of my property 
and estate, real, personal, and mixed, of whatsoever nature and whereso- 
ever the same may be, into as many shares as there mag be sons and 
daughters of mine alive at  the time of my death, and sons and daughters 
of mine, who have predeceascd me, leaving a child or children,-grand- 
child or grandchildren, alive at  the time of my death, and widows alive 
at  the time of my death of any son who may have predeceased me with- 
out leaving any child or children, grandchild or grandchildren, alive 
at  the time of my dcath, all of which shares I give, devise, and bequeath 
to the Safe Deposit and Trust Company of Baltimore, Maryland, to be 
by them held and disposed of upon the following trusts, to wit: I f  
it deem best to sell, convey, and covert into money any part  or all of 
each share, and to receive the proceeds of such sale, to invest alike the 
samc as i t  deems best ; and if i t  deems best to sell and convey and convert 
into money any or all of such investments, and to reinvest the proceeds 
of such sale, to again sell, convey, and convert into money and reinvest 
whcn, as often, and in such manner as i t  sees fit; to receive the income 
from such share and from all such investments, and after paying out 
from such income from each share the taxes on such share and the costs 
of executing the trust as to such share, to dispose of the same as follows :" 

At the time of her death the testatrix left her surviving, Emily, a 
daughter, Mary, a daughter, and George, a son, Annie, a daughter- 

(251) in-law and widow of a deceased son, and children of this marriage, 
and Bettie, a daughter-in-law and a widow of another deceased 

son, and children of this marriage. The will thcn makes minute and 
elaborate provision as to each of the five shares into which this residuum 
was divided pursuant to item 2, a sufficient synopsis of which appears 
as follows : 

First  share. To Emily Bridgers. 
(1) Income to be paid Emily during life. 
(2)  At her death, sham in fee to children surviving, and children of 

such as are dead, if any, per stirpes. 
( 3 )  At her dcath. if no children or grandchildren, share to be divided 

into as many shares as she shall have brothers and sisters surviving her, 
and brothers and sisters who have predeceased her leaving children or 
grandchildren, or a widow, to be held, etc. 

Second share. To Mary Bridgcrs. 
Same as No. 1. 
Third share. To Annie (daughter-in-law). 
Same as No. 1, except income given to her until marriage, and in 



N. C . ]  FALL TERM, 1912. 

event of marriage, income during her lifc to be divided between her and 
her childrm and grandchildren of Robcrt, per slirpes. 

Fourth share. To Bettie (daughtcr-in-law). 
Same as No. 3. 
Fifth sharc. To George Bridgers. 
(1) Incomc to him for life. 
(2)  At his dcath leaving a widow, to her until marriage. 
( 3 )  At her marriage, income during hcr lifc to be divided between hcr 

and his children and grandchildrcn, per stirpes. 
(4) At her death, as provided in share No. 1, subsections 2, and 3. 
(5.3 I f  no widow, as provided in sharc No. 1, subsections 2 and 3. 
That thc rcsiduary estate consists c n t i r e l ~  of bonds, stocks, and other 

securities, and the Safc Deposit and Trust Company is a corporation, 
resident in the city of Baltimore. 

On thc record the following qucstions were propounded as be- 
ing nwessary to a determination of the caw: (252) 

"First. Whether any inheritance tax is now due and payable 
upon the several shares composing the said residuc of the estate, and 
also upon thc bequest of $3,500 to the said Richard W. Hoguc, his 
wife and issue. 

"Second. Whether the said legacics arc to bc valued for the purpose 
of the inheritance tax as to the datc of the death of Mrs. Margaret E. 
Bridgers, the testatrix; and, if not, as to what date thc said value is to 
be asccrtaincd and estimated. 

"Third. I f  the said inheritance taxes are presently payable, is i t  the 
duty of Emily Bridgers, executrix, and has shc the power to sell any 
stock or sccuritics constituting the sevcral sharcs of the said residue, in 
order to raise money to pay the said taxes? 

"Fourth. Or, shall the said taxes be paid by the Safe Deposit and 
Trust Company of Baltimore, as trustee, or b-y the legatces to whom the 
sevcral shares may be left in trust for their lives; and, if not, in what 
way and by whom arc they to be paid? 

('Fifth. Must the scvcral shares into which the said residue is to be 
dividcd be separately set apart before the said tax can be levied or paid 
upon each of thc said shares? and 

Finally. Whether, under the inheritance tax law, or any of its pro- 
visions, the fund, or any part thereof, is liable to thc charge of an 
inheritance tax, and in  whose hands?" 

Upon these the facts chiefly relevant, there was judgmcnt in part as 
follows : 

"Ordered and adjudged that no inheritance tax upon the said estate 
is now due and payable other than the inheritance tax which has already 
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been paid by the executrix upoil the legacies or the estate which werr 
directly bequeathed without conditions and limitations, and the court 
doth find that it is impracticable to ascertain a t  the present time, 
and until all of the legacies fall in and become due, the amount or 
proportion of said irrherikmce tax which sliall be paid or by whom the 
same shall be paid. 

"It is further ordcrrld, adjudged, and decreed, that no inheritance tax 
shall be paid on the legacies and estates which were bequeathed and de- 
vised for life and in remainder until the falling in of said estates, and 

that the Safe Deposit and Trust Company of Baltimore, Mary- 
(253) land, upon the falling in of each of said legacies or estates, shall, 

at  such times as the said legacies or estates in remainder shall fall 
in and become due, pay such inheritance tax upon the value of the said 
legacies or estates as they or i t  existed at the date of thc death of the 
testator and in  such amounts and propositions as they or it at 'that 
time shall be due and payable, in awordarice with the statutr. in force 
and effect at  the death of the testatrix, Margaret E. Bridgers, having 
due regard to the number of legatees or beneficiaries, among whom at 
that time each of the said legacies, or bequests so bequeathed, shall be 
divided, allowing to each one of said legatees or beneficiaries an exemp- 
tion of $2,000 upon the total amount of each of said legacics or bequests 
due to each of said legatees or beneficiaries a t  the falling in of said 
legacies or estates. 

"And i t  is further ordered and adjudged that the said cxecutrix, Emily 
Bridgers, shall be and is herewith permitted and allowed to distribute 
any and all of the said fimds now remaining in Irer hands and b~ dis 
charged as cxecatrix of said estate without furthcr charge or rcsponsi- 
bility." 

From this judgment the solicitor for the State excepted and appealed. 

Attorwy-Genrra7 Biclcett and il ssisfunt A ttorney-General C'nlvart for 
F h  Xiaf~ .  

Davis (e ~ a v i s  for  defendant. 

HOKE, J., after stating the case: The statute of this State imposing 
a tax on inheritances, Laws 1911, ch. 46, secs. 6 to 21, inclusive, seems 
to be an exact reproduction of that of 1907, the law which prevailed 
at  thc time of thc death of the testatrix. Should there be a difference 
which has escaped us, the law of 1907 will control as to the rate and 
amount of the tax, and the present statute as to the methods of appraise- 
ment and collection. Assuming that the statutes are the same, and 
referring to that por-tion of [he present law more directly relevant. 
section 6 of the act provides in part as follows: 
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"Prom and aft.er the passage of this act, all real and personal 
property of whatever kind and nature which shall pass by will (254) 
or by the intestate laws of this State from any person who may 
die seized or possessed of the same while a resident of this State, whether 
the pwson or persons dying seizcd thereof bc domiciled within or out 
of the State, or if the decedent was not a resident of this State at  the 
time of his dcath, such property or any part thereof within this State, 
or any interest therein or income therefrom which shall be transferred 
by deed, grant, sale or gift, made in conten~plation of the dcath of the 
grantor, bargainor, donor, or assignor, or intended to take effect in 
possession or enjoyment after such death, to any person or persons or 
to bodies corporate or politic, in trust or otherwise, or by reason 
wllcreof any person or body corporate or politic shall become beneficially 
entitled in possession or expectancy to any property or the income there- 
of, shall be and hereby is made subject to a tax for the benefit of the State, 
as follows, that is to say: Wh'erc the whole amount of the property, 
real or personal, which shall pass from a decedent to an heir at  law, 
distributee, devisee, or legatee, by will, by the intestate laws of this State, 
or by deed, grant, sale, or gift made in contemplation of death, shall 
exceed in value the sum of $2,000, as determined by the appraisal here- 
inafter provided for, the tax upon the cxccss shall be as follows: 

"First. Where the person or persons entitled to any beneficial interest 
in such property shall be the lineal issue or lineal ancestor, brother or 
sister of the person who died possessed of such property aforesaid, or 
where the- person to whom such property shall bc devised or bequeathed 
stood in the relation of child to the person who died possessed of such 
property aforesaid, a t  the rate of 75 centr for each and every hundred 
dollars of the clear valuc of such interest in  such property; and this 
clausc shall apply to all cases where the taxrs have not been paid by 
the execntor or administrator or other reprcsentativc of the deceased 
person. The clerk of the Superior Court shall determine whether any 
ljerson to whom property is so devised or bequeathed stands in the re- 
lation of child to the defendant." 

Subsequent clauses of the same sections impose a higher rate 
where the kinship is morc remote, and increase the same in pro- (255) 
portion to the size of the legacy, the section containing a proviso 
"that where the property is devised or bequeathed to a trustee for 
another or others, the r a t e  of such inheritance tax to be paid on such 
devise or bequest shall be determined by the relationship of the e n s h i  que  
tr.mst or c rs tu i s  q71e t r ~ c s t e n t  to the testator." 

Sections 7 and 8 providc that any legatees, etc., charged with a tax 
shall only be relieved by payment, and thc same shall draw interest after 
two gears from the dcath of the decedent. Section 9 requires that the 

207 
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executors shall deduct the tax, at  the rate prescribed, before payment, 
where the legacy, etc., is payable in  money, and, in other cases, he must 
J.-equire payment of the tax a t  the appraised value, before he dan be com- 
pelled to deliver the legacy; and if the bequest be of a specific legacy 
or article, he may sell the same or so much thereof as may be necessary, 
applying the proceeds in the administration of the estate, after paying 
the amount of the tax to the proper officer, etc. 

By section 11, if the legacy is charged upon realty, the heir or devisee, 
before paying same to the legatee, shall deduct therefrom the amount of 
the tax and pay same to the executor, and such tax shall remain a 
charge on said real estate until i t  is paid; the section closing with the 
proviso that all taxes imposed by the act shall be a lien on the personal 
property of the estate on which the tax is imposed or upon the proceeds 
arising from the sale of such property from the time the~tax  is due, and 
shall continue a lien until the same is receipted for by the proper officer 
of the State. 

The act further contains provisions for the appraisement of the 
property where same is required; constitutes the clerks of Superior 
Court the agents of the State for the collection of the tax, and authorizes 
suit to collect the same, either at  the instance of such agent or of the 
solicitor of the district, a provision under which the present action is 
instituted, and, in certain instances, authorizes collection of the tax 
under the usual method of distress by the sheriff or tax collector. 

Section 15, referring to the question of appraisement, con- 
(256) tains, among others, the provision, "and it shall be the duty of 

the appraiser, as often and whenever occasion may require, to 
make a fair and conscionable ap~raisement of such estates," and it shall 
be his further duty to assess and fix the cash value of all annuities and 
life estates, growing out of such estates, upon which annuities and life 
estates the inheritance tax shall be immediately payable out of the esta'te, 
at  the rate of such valuation; and in  this connection section 10 of the act 
provides: "If the legacy subject to said tax be given to any person for 
life or for a term of years or for any other limited period, Gpon a con- 
dition or contingency, if the same be money, the tax thereon shall be 
retained upon the whole amount; but if not money, application shall 
be made to the court having jurisdiction of the accounts of executors 
and administrators to make apportionment, if the case requires it, of 
the sum to be paid by such legatees, and for such further order relative 
thereto as equity shall require." 

From a consideration of these provisions of the statute and authorita- 
tive decisions interpreting and applying laws of similar import, we re- 
gard it as established that the law is constitutional when viewed as an 
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excise or privilege tax on the transmission of property, and not as a tax 
on the property itsclf ( I n  r e  Morr. is Estate, I38 N. C., 259) ; that while 
the tax may be made a personal charge in  the case of vested interests, 
it is also payable out of the estate, or rather the portion of i t  subject 
to the duty, and that, for the purpose of estimating the amount of the 
tax, the property must bc valued at the time of the death of the testator 
or intestate, and that it is assessable and payable at  that time or as soon 
thereafter as the proper and orderly administration of the estate per- 
mits, and, in  any event within two years of such death whenever i t  is 
practicable to appraise the property by .any of the recognized methods 
and ascertain the amount of the tax due. That, where i t  is not practicable 
to ascertain the amount of the tax, by rcason of contingencies affecting 
the value of the estate subjcct to the same, or causing changes in the 
succession to holders subject to different rates, or where it is sought 
to make a contingent legatee subject to a personal charge for the tax 
before he has come into the enjoyment of the estate, and when, 
by rcason of the contingency, he may never became the owner: (257) 
in such case the imposition and collection of the tax must be post- 
poned until the amount of the tax in tho one case or the person who 
may be charged with the other can be properly determined. Referring 
more particularly to the question of confining the effect of contingencies 
to those which render the ascertainment of thc tax presently imprac- 
ticably or impossible, it will be observed that, in section 6 of +he act, 
the tax is imposed on the transmission of the title to any "person or 
persons or to bodies corporate or politic in t r u s t  or otherwise," and that 
the c ~ s t u i  quc t r u s t  is only referred to for the purpose of fixing the rate 
of taxation; that the tax is to bc retained by the executor when t1.w be- 
quest is of moncy, and where the same is specific the legacy or thc 
article may be sold by him in order to obtain the moncy to pay the 
tax, and that the tax imposed draws interest after the two years from 
the death of the testator or intestate and is a lien on all the property 
subjert thereto. And in regard to life estates, where the same are vested, 
they are to bc appraised and the tax is payable immediately out of the 
estate according to such valuation, and, under section 10 of the act, 
when such life or lesser estates are dependent on contingencies, if the 
legacy is money, the tax is presently payable from thc whole amount, 
and if not money, the same may be "apportioned by order of the court, 
or such further orders may be made as equity may requiren ; and it may 
be well further to note that where the assessment and payment of the 
tax is necessarily postponed, under the inherent powers of the court and 
under and by the virtue of section 10, when the same is applicable, and 
especially where the fund is directed to be transferred from this juris- 
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diction, the court can and should make proper orders and decrees to 
secure the ultimate payment of the tax, either by causing a sufficient 
amount of the same to be invested within the jurisdiction or by requiring 
a bond for that purpose, renewable from time to time, as the right and 
justice of the case may require. In respect to the exemption, the tax 
is imposed only on the excess over $2,000 where the "whole amount of 
the property, real or personal, which shall pass from a decedent to an 

heir at law, distributee, devisee, or legatee, by will," etc., and on 
(258) the same or similar phraseology the better considered cases allow 

the exemption in case of each legacy, and where, as in  this case, 
a fund is bequeathed with income for life and payable out of the same, 
the legacy is entire and the value of the remainder is ascertained by 
appraising the value of the life estate, when this may be required by 
reason of a different rating, and deducting such value from the entire 
fund bequeathed and subject thereto. 27 A. and E. (2 Ed.),  p. 356, 
where i t  is said: "Life estates and annuities are to be appraised at  their 
cash value, according to the annuity tables. The value of a remainder 
is ascertained by deducting the value of the preceding life estate 
from the value of the whole estate." I t  would serve no good purpose 
to pursue or endeavor to explain or apply the manifold and varying 
decisions of the courts construing laws on this subject, varying chiefly 
by reason of amendments passed for the purpose and which would, as 
a rule, be of no aid to a correct conclusion in this jurisdiction. 

I n  our view, the positions as stated will be found in accord with the 
better considered cases construing statutes similar to or bearing nearer 
resemblance to our own. In re Morris, supra; Attorney-General v. 
Pierce, 59 N.  C., 240 ; Knowlton v. Moore, 178 U. S., 41 ; In  re Davis 
Estate, 167 N. Y., 227; Tn re Vanderbilt Estate, 172 N.  Y., 69; Frank 
Ayers v. Chicago and C. Trust Co., 187 Ill., 42 ; Minot v. Winthrop, 162 
Mass., 113; Dow v. Abbott, 179 Mass., 238; S. v. Pabst, 139 Wis., 561; 
Nunnemacher v. State, 129 Wis., 190 ; 27 A. and E., "Succession Taxes," 
p. 337 et seq.; 37 Cyc., p. 1574. 

Applying these principles to the facts presented: in reference to the 
legacy to the Rev. Richard W. Rogue, this is a pecuniary legacy in the 
sum of $3,500, in trust to pay him the income for life, then to his wife 
for life, and on their death the principal is payable per stirpes to his 
surviving children and grandchildren, etc. Here the fund is entire, and 
if required, the value of the life interest of the legatee could be readily 
ascertained. Inasmuch, however, as the life tenant and the remainder- 
men are all strangers to the decedent and all the interests are subject 
to the same rate and the tax payable out of the fund there is no occasion 
to estimate the value of the life estate. The executor, after de. 



N. C.] FALL TERM, 1912. 

ducting thc sum of $2,000, the exemption allowed by the statute, (259) 
will retain the tax on the residue at  the proper rate and pay the 
same to the clerk of the Snperior Court or other proper officer as the 
court below may direct. 

As to the share bequcatlred in  trust to pay the interest to Emily 
Bridgers for life, with remainder to the lineal issue of the decedent: 
Here the legacy is entire, the rate is the samc, all being subject to :% of 
1 per cent. The $2,000 exemption will be deducted and the tax at  the 
proper ratc will bc paid to the clerk as aforesaid or as the court, by 
order, may direct. And the same ruling disposes of the share bequeathed 
to the daughter Mary, and a like disposition will be made of the share 
bequeathed to the son George, with remainder over to lineal issue, etc. 

As to the share bequeathed in trust for Annie, the widow of R. K. 
Bridgers, and for Bettie, the widow of Preston L., the said R. R. 
Bridgers and Preston L. Bridgers being sons of the testatrix, the income 
was directed to be paid to them for life or widowhood, and if this was 
subject to a different rate from thc other legatecs sharing in  these 
portions the payment of the tax would have to be postponed, becausc 
an estate for "life or widowhood" is incapable of present valuation, 
and there would be no practicable way of determining the amount of 
the life estate on which the lriglw or differing ratc should be p i d .  Don 
Passos Inheritance Tax Law, see. 53. 

Tn our view, however, these legatees should each be considered and 
dealt with as one standing in the relation of child to the decedent under 
clause 1, sec. 6, of the statute. This clause imposes a tax of 3/4 of 1 per 
cent on legacies to the lineal issue or lincal ancestor of decedent or to 
his brother or sister or to "one who stood in  relation of child to wch 
decedent," this in  case of question to be determined in the first instance 
by the clerk of the Superior Court. This provision, in our opinion, refers 
and was intended to refer to the case of widows or widowers, and 
other cases could be suggested to tlrc decision of the courts and to relieve 
them, when legatees, from the higher ratc imposed on strangers 
to the blood of the decedent in all cases where they were doserv- (260) 
iug of this favor. From a perusal of the will, showing the 
tenderest concern for these legatees, and from their known deserving, 
these daughters-in-law slrould be considered as stailding in the relation 
of children and only be subject to the lighter tax imposed on the lineal 
issue of deceased. From this i t  follows that the life tenants, the 
daughters-in-law, and the remaindermen of these shares, who are the 
lineal issue of the testatrix, are one and all subject to the samc tax rate, 
and the tax, as stated. being presently payable out of the fund, there 
is no occasion for estimating the value of the life estate. The exemp- 
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tion of $2,000 will therefore be deducted from each share and the tax 
of v4 of 1 per cent on the residue shall be presently paid to the clerk 
or as the court may decree or direct pursuant to law. 

The entire record and statute shows that the trustee should pay 
these taxes, which are all now due, out of the funds subject to the duty, 
and is responsible for such payment and is clothed with the right to 
sell and dispose of such portion of each share as may be necessary for 
the purpose; and under the extensive powers of conversion and sale 
conferred on the trustee by the terms of the will, i t  has the right to 
sell and dispose of any portion of each fund that it may deem best in 
order to obtain the money for such purpose, and the receipt of the 
State oficer shall be a valid voucher in a proper accounting and settle- 
ment'of the trust estate. 

For  the reason stated, the judgment of the Superior Court will be 
reversed, and this will be certified, to the end that the b e  shares into 
which the residuum is divided shall be valued as if at  the death of the 
testatrix, the exemption of $2,000 deducted from each share and a tax 
of 3/q of 1 per cent on the residue be paid into court, with costs of pro- 
ceedings. That the tax on the legacy of the Rev. R. P. Rogue be also 
paid, first deducting the exemption, at the rate of 5 per cent, as directed 
by the statute. 

Reversed. 

CLARK, C. J., concurs, except in one particular. The statute provides: 
"Where the whole amount of the property, real and personal, which 

shall pass from t h e  decedent to an heir at  law, etc., shall exceed 
(261) in value the sum of $2,000 . . . the tax upon t h e  excess shall 

be as follows :" This contemplates that estates under that amount 
shall be exempt and that the "excess" above that amount in all estates 
shall be taxed. The law intends equality in matters of taxation. 

The expression, "shall pass from a decedent to an heir at  law," etc., 
does not mean to give as many exemptions as there are shares, but simply 
that the estate to the extent of $2,000 shall be exempt, on a parity with 
estates of not more than that value. The word '(decedent" is necessarily 
in the singular, and the word "heir at  law," etc., has no reference to 
the number of such. for the tax is upon the succession and not upon 
the property after i t  reaches the hands of the heir at  law, devisee, etc. 
The latter word, therefore, must be treated as a generic term, and em- 
braces the plural. This is required by the evident purport of the statute ; 
and also by the provisions of the law, Revisal, 2831 ( I ) ,  which requires 
that in  the construction of statutes "Every word importing the singular 
number only shall extend to and be applied to several persons or things 
as well as to one person or thing." To hold otherwise is to give the estate 



N. C.1 FALL TERM, 1912. 

of a decedent who divides his property into 20 shares an exemption of 
$40,000, whereas if he were to die intestate or should devise his property 
to one person there would be an exemption of only $2,000. I t  will 
give to estates not over $2,000 an exemption of that sum, while i t  
might give to larger estates many times that exemption. Bearing in 
mind that the whole purport of the law is to tax the estate of the 
decedent, or rather the transference thereof to devisees and heirs at  law, 
it is the logical meaning of the statute to give only one exemption, and 
not to consider the amount of the exemption as being multiplied by the 
number of the devisees or heirs at law and distributees. I t  is one fund 
that is being taxed, and there is only one exemption contemplated by the 
statute. 

The very first provision is that if the "whole amount of the property, 
real and personal . . . shall exceed $2,000 . . . the tax on the excess 
shall be as follows": The law is looking upon the estate as one 
fund, and makes one exemption, taxing the excess a t  divers rates (262) 
according to the relationship, near or remote, of the takers. I t  
would be inequitable to do otherwise. 

WALKER, J., dissenting in  part:  1 cannot agree that what is called 
the exemption of $2,000 extends to all the legatees who take after the 
life estate has expired. I n  my opinion, that is not in accordance with 
the words or meaning of the statute. Where its language is clear, there 
is, of course, no room for construction, but we merely execute the inten- 
tion thus clearly expressed. The statute is worded in the singular 
number and provides that the property inherited by an "heir at  law or 
distributee," or given by will to "a devisee or legatee," and "exceeding 
in value the sum of $2,000," shall be subject to a tax upon the excess, 
according to the rule prescribed. This can mean but one thing, which is, 
that each heir, distributee, devisee, or legatee shall not be taxed at  all 
unless his share, whether in land or personalty, and whether inherited or 
given by will, shall exceed in value $2,000. Take this case as an illustra- 
tion: We hold, as I understand, that the property, the income of which 
is given to Xiss Emily Bridgers, is to be taxed upon its full value, subject 
only to an exemption of $2,000, although the testator has specifically 
willed it to the ulterior takers as devisees or legatees, depending upon 
the nature of the property. I f  this is the correct interpretation, then 
when we come to a case of intestacy, we can deduct the amount of only 
one exemption from thp entire value, for the heirs and distributees 
will take precisely as the devisees and legatees take in this case, that 
is, as a class. Again: if we adopt this construction, the law will give 
an exemption of $2,000 to a devisee or legatee who takes directly under 
the will of the testator, and deny it to one whom takes mediately, that is, 
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with the intervention of another interest, from him, when the former will, 
of course, be the more valuable estate. Those who get the most and 
get i t  at once are each exempt lo the amount of $2,000, while the others, 
who are postponed in the enjoyment of their legacies until the expira- 
tion of a life interest, can have only one exemption for all-they must 
share it together. I think the rule should be that the estate passing by 

the will which is exempt, if below a certain sum, refers tp the 
(263) portion of each devisee, legatee, heir, or distributee, and not to 

the whole estate of the decedent, so that a legacy or distributive 
share below the value is not taxable, although the estate to be distributed 
may, in the aggregate, exceed the statutory limit, and so with a devise 
or legacy to several persons, either directly or after a life estate, or 
where it is merely an usufructuary interest, as in this case. This is what 
the statute says in so many words, and i t  should receive an interpreta- 
tion in harmony therewith. I believe, too, that the real intention was 
well expressed. The tax is laid upon the succession of each person to the 
property, and the exemption, therefore, applies to theseparate legacies 
or distributive shares, and not to the total value of the property so re- 
ceived by bequest or inheritance. The following authorities strongly 
support this view: S. ex rel. Basting v. Probat? Court, 101 Minn., 485; 
fl. v. Hamlin, 86 Me., 495; Booth v. Commorwealth, 130 Ky., 88; 
Howe's Estate, 112 N.  Y., 100. I n  S. v. Probate Court, supra, the Court 
says: "In determining the value of the estate of a deceased person for 
the purpose of fixing the amount of the inheritance tax, where the 
estate descends to two or more legatees or devisees in equal shares, 
an exemption to each should be allowed." So in Booth v. Common- 
wealth, supra, i t  is held: "The tax thereby imposed on legacies 
to strangers and collateral heirs and inheritances by collateral heirs is 
not the estate of the deceased, but that passing to a stranger or collateral 
heir, so that each legacy is entitled to the exemption; and this, though 
the executor or administrator is required to pay it in the first instance, 
he being also required to deduct i t  from the estate passing to the legatee 
or collateral heir." And in  People v. Koenig, 37 Col., 283, it is said that, 
"As the tax is laid upon the receipt of 'such property by each person,' 
the exemption applies to the separate distributive shares and legacies, 
and not to the aggregate value of the property of the decedent." I n  
Howe's Estate the Court of Appeals of Xew York held that the exemp- 
tion of a certain portion of the estate from the succession tax applies 
not to the whole estate, but to the portion passing to each devisee, legatee, 

heir, or distributee, however i t  comes to him, whether by a single 
(264) devise or by a devise to him and others of a class. The exemp- 

tion is personal to the devisee or legatee, though the tax is upon 



N. C.] FALL T E R M ,  1912. 

his  share i n  t h e  estate. A n y  other construction, i t  seems t o  me, will 
produce'confusion i n  the  application of t h e  law. 

T h e  Revisal, sec. 2831 ( I ) ,  does not apply. I t  is  also expressly sub- 
ject t o  the  following qualification, "unless t h e  context clearly shows t h e  
contrary," a n d  th i s  contextual meaning here i s  very clear. 

Cited: Norris v.  Durfey, 168 N. C., 325;  I n  re Inheritance Tax, 
ib., 366. 

STATE v. ARTHUR JOHNSON. 

(Filed 1 4  December, 1912.) 

1. Murder-Evidence-Instructions-Less Offense-Harmless Error. 
Upon evidence ample for conviction of murder in the first degree, for 

which the prisoner was convicted, a charge of the court, that i f  i t  satisfied 
the jury beyond a reasonable doubt that the prisoner slew the deceased 
with a deadly weapon they should a t  least convict him of murder in the 
second degree, is harmless, and an e~cept ion thereto immaterial. 

2. Instructions-Objections and Exceptions-Specifications-Appeal and Er- 
ror. 

An exception to a charge of the court, that it  was illogical and confus- 
ing and may have misled the jury to the prejudice of the objecting party, 
will not be considered on appeal when the particulars therein are  not 
pointed out. 

3. Court's Discretion-nIotions-Verdict Set Aside-Appeal and Error. 
An exception to the refusal of the court to set aside a verdict as  be- 

ing contrary to the weight of the evidence will not be considered on ap- 
peal, as  that matter is within the discretion of the trial judge. 

APPEAL by  defendant f r o m  Carter, J., a t  September Term,  1912, of 
PENDER. 

Indictment  f o r  murder .  T h e  prisoner was  oonvicted of murder  i n  the  
first degree, a n d  f r o m  sentence of death appeals. 

Attorney-General Riclcett and Assistant Attorney-General Culvert for 
the State. 

N o  counsel for the prisoner. 

BROWN, J .  T h e  prisoner  offered n o  evidence, a n d  t h a t  intro-  
duced b y  the  S ta te  tends very strongly to  prove t h a t  the  prisoner (265)  
deliberately murdered h i s  wife, Rosa Johnson.  

There  is  evidence tending to prove t h a t  prisoner was  walking wi th  
his  wife some 50 yards  behind the i r  children. One witness testifies: 
"I saw A r t h u r  wi th  h i s  h a n d  behind h i m  t h a t  way, a n d  I heard  t h e  
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report of a pistol. She jumped behind him and clung to his back. He got 
loose and then he shot her again. She ran to the old shanty. He ran 
and shot her there. Then she goes to the place where she was first hurt, 
and he shot her again there. She fell, and he stood there and looked 
at her and helped her up. She fell the second time. He  looked at her 
and threw his head up and walked on off. He overtook his children, and 
then he began to run." 

Another witness testifies: "I saw the shooting; I was walking along 
the street near the railroad. I heard squalling. I heard a woman squall, 
and about that time I saw the smoke of a pistol, before I heard the 
report of it. About that time, the same instant that I heard the report, 
she had clinched around his neck to the back of him; he threw her from 
the back to the front; she jumped to run ;  he ran behind her and shot 
her twice; then she wheeled in a circle; she stood up for an instant; 
he went to her and knocked her down, and after she fell he stood over 
her and looked at her and caught her by her dress." 

There is only one exception to evidence, and there is no merit in that. 
Exceptions 2 and 3 to the charge are practically the same, viz.: 
('The court instructs you that if the evidence satisfies you beyond a 

reasonable doubt that the prisoner slew the deceased with a deadly 
weapon, you would at least convict the defendant of murder in the 
second degree." 

There is not a scintilla of evidence upon which a verdict of man- 
slaughter could have been based, and no such contention was made on 
the trial. 

As the prisoner was convicted of the greater offense of murder 
(266) in the first degree, this exception is not material. Nevertheless, 

the charge is correct. S. v. Worley, 141 N. C., 764; 8. v. Cox, 153 
N.  C., 638; 8. v. Simomds, 154 N. C., 197. 

Exception 4 is taken because his Honor told the jury that the prisoner 
had the right to rely upon the State's evidence to make out his defense. 
This part of the charge is unexceptionable so far as the defendant is 
concerned. I t  gave him the benefit of any of the evidence introduced by 
the State. H e  had offered none himself. 

Exception 5 :  The defendant assigns as error that the court erred 
in the charge as delivered, in that the same was not a clear and concise 
statement of the law relative to the case, but that the same was illogical 
and confusing and may have misled the jury to the prejudice of the 
defendant. The appellant should have pointed out the particulars in 
which he thinks the charge was illogical and confusing. 8. v. Webster, 
121 N.  C., 586; Bndrews v. Telegraph Co., 119 N.  C., 403. We have 
examined the charge, however, and do not find that i t  is amenable to 
such criticism. 
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Exception 6 :  The defendant assigns as error that the court erred 
in  reftising to set aside the verdict of the jury for that the same was 
contrary to the weight of the evidence. This is a matter in the discretion 
of the trial court, and not reviewable, S. v. Hancock, 151 N.  C., 699; 
S. 1). Rose, 129 N. C., 575. An examination of the record, however, dis- 
closes an urnm~ally strong case as made out by the State. 

This is :i case where life is at  strike. We have not been aided by 
argument or brief for the prisoner. We have examined the record with 
that care which the gravity of thc issue demands, and we find 

No crror. 

Cited: S. v. Camwon,  166 N .  C., 384; 8. v. Wade,  169 N. C., 308; 
S. v. Merl-iclc, 171 N.  C., 794, 799. 

STATE v. L. HARRIS. 

(Filed 1 4  Decembcr, 1912.) 

Landlord and Tenant-Removing Crop-Statutory Notice-Burden of Proof- 
Interpretation of Statutes. 

In order to convict the defendant of the offense of removing a crop 
without the consent of the landlord, the burden is  on the State to show 
that the defendant had not given his landlord the statutory five days 
previous notice before the crop had been removed. 

APPEAL by defendant from Cline, J., at February Term, 1912, of 
4 XTPORD. HE 
The facts are sufficiently statcd in the opinion of the Court by Mr. 

Justice Allen. 

Attome?/-General Bickett and Assistant Attorney-General Calvert 
for the State.. 

Rowel1 G. Bridger and Winborn  & Winborn  for defendant. 

ALLEN, J. The defendant was indicted for removing a crop without 
the consent of the landlord, and before satisfying- his lien for rent and 
supplies. The case came up originally upon a statement of case on 
appeal settled by the judge. On motion of the defendant, a certiorari 
was issued to the judge to report to the court the exact facts in connec- 
tion with the settlement of the case on appeal, and upon return of the 
writ the court ordered the defendant's case on appeal to be docketed 
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as the proper case, and the appeal now stands for hearing upon de- 
fendant's statement. 

One witness only was examined in  the court below, R. H. Reynolds, 
who testified as follows: ('1 live in  Winton; I know the defendant, L. 
Harris. During the year 1911, and for three or four years before, 
defendant lived on my land as tenant and clutivated a crop-crop of 
cotton and other crops. Defendant owed me a balance of advances for 
the year 1911, something more than $14. That on 15 December, 1911, 
defendant had served on me, by the Sheriff of Hertford County, a 
written notice requiring me to divide said crops according to law, and 
within five days after service of said notices in pursuance of the notice, 

I went to the defendant's house, which was on the rented land, 
(268) and divided the crops. The cotton was upstairs; we brought 

i t  down and divided it according to contract. I took my half 
and carried i t  away; the defendant's half was put back into the house. 
We had a conversation about balance due me. We finally agreed on a 
compromise for the sum of $11, the defendant saying at the time that 

I he did not have the money to pay the $11 with, but would pay it in a 

~ few days. The advances for the year 1911 consisted of a balance brought 
over from 1910 account, in the sum of $18 old account. With the ex- 
ception of $14 above mentioned, defendant denied owing that amount 
to me on 1911 advances. We finally agreed on a oompromise in the sum 
of $11, which amount defendant said he mould pay in  a few days. 
This agreement was after the crop was divided. On 22 December, 1912, 
defendant, after the division of the crop, removed from the farm two 
bales of cotton and carried them to the cotton gin without paying the 
$11 compromise." 

I n  apt time the defendant asked the judge to give the jury the follow- 
ing special instructions : . - 

"The offense of removing a crop by a tenant before paying the rent 
and discharging all liens of the landlord on i t  is not complete unless the 
crop is removed without giving the five days notice under the statute; 
and if the jury shall find from the evidence that the five days notice 
was given, removing the crop is not an offense, and the defendant would 
not be guilty." The court refused to so instruct the jury, and the de- 
fendant excepted. 

"The burden is on the State to satisfy the minds of the jury beyond 
a reasonable doubt that the defendant did not give the landlord the 
five days notice required by law." The court refused to so instruct the 
jury, and the defendant excepted. 

"That if the jury believe all the evidence in the cash, the defendant 
is not guilty.'' The court refused to so instruct the jury, and the defend- 
ant excepted. 
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I n  S. v. Crowder, 97 N. C., 432, the Court holds that the offense of 
removing a crop by a tenant before paying the rent and discharging all 
liens of the landlord is not complete unless the crop is removed 
without giving the five days notice; for if the notice is given, (269)  
removing the crop is not an offense. The Court also holds that 
the burden is on the State to prove that the defendant did not give the 
five days notice required. Upon this authority we are led to the con- 
clusion that the court erred in refusing to give the instruction asked, and 
the defendant is entitled to a new trial. 

After quoting the statute, the Court says in the Crowder case: ('The 
offense thus prohibited is not complete unless the lessee or cropper, or 
the assignee of either, or other persons, removed the crop or a part of it, 
without giving the lessor or his assigns five days notice of such intended 
removal, and this essential fact must constitute part of the charge in the 
indictment. The statute plainly so provides. I t  is not simply such re- 
moval without the consent of the lessor or his assigns and before satis- 
fying all liens on the ,crop held by them, that constitutes the offense; 
this is not the offense prohibited, but it is this, done without giving five 
days notice to the lessor or his assigns, or his agent, that constitutes 
it. The purpose is to make it indictable to thus remove the crop or any 
part of it, without notice to the lessor or his assignee, and thus de- 
prive him of just opportunity to enforce his lien, and to that end take 
such steps as need be taken to prevent such removal. I f  the notice is 
given, and the lessor or his assignee fails to enforce his lien and to take 
steps to prevent the removal, then it is not indictable to remove the crop. 
I n  that case the inference would be that the lessor or his assignee assented 
to the removal, or that he had no lien on the crop." 

I f  the notice served on the landlord is the one required by law, 
the statute has been complied with, and if not, there is no evidence that 
the statutory notice was not given. 

New trial. 

(270) 
STATE OF NORTH CAROLINA EX REL. CORPORATION COMMISSION V. 

SEABOARD AIR LINE AND SOUTHERN RAILWAY COMPANIES. 

(Filed 4 December, 1912.) 

1. Railroad Commission-Union Depots-Appeal-Superior Court--Trial de 
Novo-Eridence-Practice. 

On appeal from an order of the Corporation Commission requiring two 
railroads operating in the same town to have a joint or union depot there 
for passengers, the trial is de novo by express provision of the statute 
and tried under the same rules and regulations as are prescribed for the 
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trial of other civil causes; and any relevant evidence may be there intro- 
duced, whether it  had theretofore been introduced before the Commission 
or not. 

2. Railroads-Corporation Commission-Union Depots-Requisites of Order- 
Effect on Other Town-Evidence-Appeal and Error. 

Revisal, sec. 1097, empowers the Corporation Commission to direct two 
railroads operating in the same town to have a joint or union depot, for 
their passengers, when practicable, or the necessities of the case require 
it  for the security, accommodation, and convenience of the traveling pub- 
lic; and in this case, wherein a union passenger depot had been ordered 
by the Commission a t  Rutherfordton, i t  was Held, reversible error in the 
Superior Court, on appeal from the Commission, for the trial judge to 
admit evidence as  to the effect the relocation would have on property 
values a t  Hamptonville, a near-by town, where the present station of one 
of the roads is located. 

APPEAL by plaintiff from Justice, J., at January Term, 1912, of 
RUTHERFORD. 

This is an appeal from the Corporation Commission from the find- 
ings and judgment of the Commission upon the petition of the citizens 
of Rutherfordton against the above defendants, requiring them to 
establish a union depot. 

The following issues were submitted to the jury: 
1. I s  the establishment and maintenance of the proposed union depot 

at  or near the Seaboard Air Line depot necessary to the convenience 
and accommodation of the traveling public? Answer: No. 

2. I s  i t  practicable for the Southern Railway Company and the 
Seaboard Air Line to be required to construct and maintain 

(271) a union passenger station at  the town of Rutherfordton? An- 
swer: No. 

3. Do the necessities of the case require that the Southern Railway 
Compan;y and the Seaboard Air Line Railway Company construct and 
maintain a union passenger station at the town of Rutherfordton? 
Answer: No. 

4. Has the Seaboard Air Line Railway a depot which is  adequate 
and convenient and offers suitable accommodations for the traveling 
public? Answer: No. 

5. Has the Southern Railway Company a depot which is adequate 
and convenient and which offers suitable conveniences fo r  the traveling 
public ? Answer : Yes. 

6. What is the distance between the present Southern depot and the 
proposed union depot ? Answer : Not over ll,$ miles. 

Upon the findings of the jury, the court rendered a judgment dis- 
missing the proceedings, from which the plaintiffs appeal. 
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Af. L. Edwards ,  C. R. Hot?/, R. 8. Eaves for plaintifls. 
0. Ma& G a ~ d n e r  for defendarcts. 

Bnowv, J. The first assignment of error is as follows: "The court 
ruled that the case stood for trial as other civil actions; tliat orders 
made by the Corporation Commission were prima facie just and reason- 
able; and that each side, plaintiff' and defendant, had the right to offer 
any competent evidence in addition to the cviderice offered before the 
Corporation Commission upon the Ilearing before it." 

We arc of opinion that his Honor was corrgct in  trying the case be- 
bore a jury de novo. The statute requires that appeals from the Com- 
mission shall have prccedencc of other civil actions, and shall be tried 
under the same rules and regulations as are prescribed for tho trial of 
other civil causes, except that the rates fixed on the decision or determi- 
nation made by the Commission shall be pr ima facie just and reasonable. 

I t  necessarily follows, therefore, tliat neither the plaintiff nor the de- 
fendants are confined to the testimony submitted to the commission. 
One of the earliest appeals from the Commission was the Se lma R. R. 
Connect ion Case, 137 N.  C., page 2. I n  that case the appeal 
was tried i l l  the Superior Court of Wake County upon issues (272) 
submitted to the jury upon the trial, of which both parties were 
permitted to offer all the testimony, whether submitted to the Commission 
or not, which was relcvant to the matter in  dispute. 

There are several assignments of error relating to the reception of 
evidence by the court which the plaiutiff insists was ir~compctent and 
introduced into the trial an element entirelv outside of the statute. 
Thesc exceptions all relate to the testimony of witnesses as to what effect 
a union passenger station at  Itutherfordton would have upon the ad- 
jacenf village of IIamptonvillc. 

I t  appears that Hamptonville is a thriving village of some 264 in- 
habitants, situated ly2 miles from Ruthcrfordton, and that the station 
of the Southern Railway at Hamptonville is now and always has been 
the station provided for the accommodation of the town of Rutherford- 
ton. 

n i s  Honor permitted the witnesses to testify as to what would be the 
effect of the establishment of a union depot in Rutherfordton upon thc 
property interests of the villagc of Hamptonville. Witnesses testified i t  
would greatly depreciate thc value of the property of the said village. 

Other witnesses were permitted to testify that if the union dcpot was 
established where the Corporation Commission designated it, or near 
the present Seaboard Air Line depot, and the depot at  Hamptonville 
abolished or its facilities diminished, it would result in the ruin of the 
said town, and that the business enterprises there would have to close up. 
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J. C. Hampton, a witness for the defendant, was permitted to testify 
that the establishment of a union depot at the proposed site, together 
with the discontinuance of the depot a t  Hampton or a decrease of the 
facilities there, would be like taking bread out of the mouths of the 
people of Hamptonville. We think it v a s  error upon the part of the 
court to permit the introduction of this kind of testimony bearing up011 
the property interests of the village of Hamptonville. 

I t  is true, his Honor laid no stress upon this evidence in his charge 
to the jury, and in a measure endeavored to neutralize ~ t s  effect 

(273) upon the jury, bLt we think that so much of this evidence was 
permitted to be introduced that its effect upon the jury must 

have been very potential. I t  tended to raise an issue between the town of 
Rutherfordton and the village of Hamptonville to such an extent that 
the jury might well have lost sight of the' real issue to be passed on by 
them. 

Under section 1097, Revisal of 1905, the Corporation Commission is 
empowered to direct the establishment of union stations under certain 
conditions, to wit: when practicable and when the necessities of the 
case require two or more railroads entering a city or town to have one 
common union passenger depot for the security, accommodation, and 
convenience of the traveling public. 

When these conditions are found to exist, then the two railroads may be 
compelled to unite in the erecting, constructing, and maintaining such 
union passenger depot commensurate with the business and revenues of 
such railroad companies on such terms, regulations, provisions, and 
conditions as the Corporation Commission shall prescribe. 

We think that the evidence elicited from the witnesses did not bear 
upon any of the essential facts nwessary to be used in this case and was 
calculated to divert the attention of the jnry from the real issues before 
them. 

The caution given to the jury by his Honor in his charge could not 
very well remove entirely from the minds of the jury the impression 
produced by such testimony.. For these reasons we'feel impelled to order 
another trial. 

New trial. 

CLARK, C. J., concurring : Revisal, 1097 (a),  "empowers and directs" 
the Corporation Commission, whenever "in their judgment" i t  will make 
"for the security, accommodation, and convenience of the traveling pub- 
lic," to "require" a union passenger station to be established wherever 
two or more railroads shall enter any city or town. I n  Dewey V .  R. R., 
142 N. C., 392, this section was held valid, and that the authority thus 
conferred on the Commission should receive a liberal construction in 
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favor of the power, and it was held further that it was intended (274) 
to apply to all cities and towns in  the State where the Commission 
should find it to be practicable. 

Whenever the Commission requires and orders a union station to be 
Euiit, the only restriction in the statute is when "practicable." The 
other matters as to the security, accommodation, and convenience of 
the public are simply reasons addressed to the judgment of the com- 
missioners. When there is an appeal from their order, the sole query 
for a jury, under the statute, is whether the execution of the order is 
"practicable." The finding of the Corporation Commission that it is 
practicable is p r i m  facie correct; and the burden is upon the defendant 
to show evidence to the contrary. I n  this case none was shown, and 
the judge should have directed a verdict affirming the order of the Cor- 
poration Commission. 

The evidence whether the establishment of a union station for the ac- 
commodation and convenience of the traveling public at  a point near 
Rutherfordton would be injurious to the interests of another station at 
Hamptonville was both incompetent and prejudicial, and a new trial is 
ordered on that ground. 

Formerly, when a person started from Raleigh to New York he was 
compelled to leave the cars at  the edge of Petersburg and be carried, 
together with his baggage, on conveyances through the city to the station 
on the other edge of the city. Exactly the same thing happened a t .  
Richmond, 22 miles further on, and again at Washington, and again at 
Baltimore, and again still at  Philadelphia. Such annoyance and incon- 
venience to travelers by the antiquated method of people being conveyed 
through a city from one railroad station to another have long since 
been abolished nearly everywhere except in  North Carolina. The object 
of this statute was to abolish i t  in this State in every case where i t  is 
"practicable" to do so, and there is probably not a place in  the State 
where i t  is not practicable. 

The courts have always held that railroads are built pirnarily for the 
convenience and accommodation of the public. U. 8. v. Fre igh t  Associa- 
tion,, 166  U. S., 322; W i s c o n s i a  v. Jacobson, 179 U .  S., 296; R. R. Con-  
nection, case, 137 N. C., 18, citing above. I t  is for this reason alone that 
they are given the power of eminent domain to condemn rights 
of way and have often had the benefit of bonds voted by the State, ( 2 7 5 )  
counties, and towns. That they shall be profitable to their owners 
is a secondary consideration to the State, however it may be with the 
owners themselves. Every other business considers the conveniezlce and 
desires of the patrons from whom their business and their profits are 
derived. I t  is strange that any railroad company will resist the demand 
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of any community or of the traveling public for a union station or 
better conveniences, since compliance i s  almost always profitable, as 
has been' proven by the effect of the legislation requiring lower passenger 
rates and in many other instances. Because the managers of these 
corporations often do oppose the public demand for betterments and 
conveniances, the law creating the Corporation Commission was passed. 
The direction to them to order union stations in  all towns where there 
are two or more railroads is imperative when in  their judgment the 
convenience and acconin~odation of the traveling public require it, and 
their power i s  limited only by one qualification, "when practicable." 

I n  this case the Corporation Commission found as a fact that  a union 
station a t  Rutherfordton was "practicable," and there was no evidence 
to the contrary. The  court, i n  my  opinion, should have submitted the 
only issue contemplated by the statute, i. e., whether the establishment 
of the union station was "practicable," and on the evidence should have 
directed a verdict and entered judgment affirming the order of the 
Commission. 

Cited: Corporation Commission v. R. R., 170 N. C., 668, 569, 572. 

STATE ASD FANNIE TERRY v. BUD CURRIE. 

(Filed 1 4  December, 1912.)  

1. Bastardy-Civil Action-Purpose. 
Bastardy is a civil proceeding for the enforcement of a police regula- 

tion as far as it is necessary for the purpose of securing an allowance to 
the woman, and t o  relieve the county from the necessity of supporting 
the child. 

2. Bastardy-Denial Under Oath-Justice's Court-Proceedings-Presump- 
tions-Appeal and Error. 

In bastardy proceedings it is necessary for the defendant to deny under 
oath the paternity of the child (Revisal, sec. 2 5 4 ) ,  though not necessarily 
in writing, and when it appears that the case had been tried before the 
justice as if the denial had been made and verdict rendered for the-de- 
fendant, it will be assumed in the Superior Courts on appeal that the trial 
proceeded regularly, and the justice failed to make the required entry. 

3. Bastardy-Denial Under Oath-Justice's Court-Appeal-Incomplete Re- 
turn-DocketPractice. 

In bastardy proceedings the justice of the peace before whom the trial 
is had should take the denial of the defendant under oath, before trying 
the case, so as _to make up the issue, and should regularly note it on his 
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docket and in his return; and if the docket is incomplete in this respect 
the Superior Court judge on appeal should allow the denial to be entered 
nunc pro tunc. 

4. Same-Xotions-Interpretation of Statutes-Substantial Compliance. 
In the Superior Court on appeal in bastardy proceedings it is not neces- 

sary that the return of the justice, before whom the case was originally 
tried, technically comply with the direction of the statute; and if a 
more perfect return is desired, and it is substantially sufficient for the 
court to act upon, the court has statutory power to have one sent up. 
Revisal, sees. 1467, 1494. 

5. Same-Practice. 
A motion'to dismiss, in the Superior Court, an appeal from a justice 

of the peace, based upon the defectiveness of the justice's return, should 
not be allowed when it sufficiently appears therefrom to inform the court 
of the course of the proceedings before the justice and to enable it to 
proceed to the trial sf the cause. If the return is incomplete, the proper' 
motion is to require a better one from the justice. 

APPEAL by defendant from Peebles, J., at September Term, 1912, of 
RI~HMOND. 

This is a proceeding against defendant for bastardy. The prosecutrix, 
Fannie Terry, made an affidavit before the justice of the peace, charg- 
ing the defendant with the paternity of her child. There was a jury 
trial before the justice on 12 July, 1912, and a verdict of acquittal 
rendered. Judgment was entered upon the verdict, discharging the de- 
fendant and taxing the prosecutrix with the costs, from which she ap- 
pealed to the Superior Court. The following are the entries on 
the docket of the latter court: (277) 

"Number 92. State v. Bud Currie. Bastardy. Appeal by 
plaintiff from jury verdict. Docketed to September Term, 1912. Trans- 
ferred to civil-issue docket. Set for trial second case at next civil term. 

'"Number 240. Fannie Terry v. Bud Currie. Transferred from 
State docket and docketed to September Term, 1912." 

Defendant moved at September term to dismiss the appeal, and the 
judge found as facts upon the motion that the judgment of the justice 
was rendered on 15 July, 1912, and that the next regular term of the 
Superior Court (a  criminal term) was held on 2 September, 1912. The 
justice did not make any return other than what appears on the docket 
in Xo. 92 at  the criminal term, and in No. 240 at the civil term. No 
recorclari was asked for by either party. Prior to the September 
criminal term, the justice delivered to the clerk of the Superior Court 
the warrant of arrest, containing the affidavit of the prosecutrix and 
other indorsements thereon, including the statement that the prosecutrix 
had appealed to the Superior Court, and the clerk docketed the case and 
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made the entries as appears. The appeal from the justice's decision was 
taken in open court at the trial. The judge ordered the action to be 
transferred to the civil-issue docket, and set it for trial at  the next term, 
which convened on 23 September, 1912. Upon these facts and the papers 
in the cause, the court denied the motion to dismiss, and defendant 
excepted. 

Upon an intimation by the court that, as defendant had failed to 
deny the accusation in writing and under oath, there was no issue 
raised by the pleadings, the defendant, before being called upon to 
plead and before the jury were impaneled, asked for permission to 
make denial under oath, and upon the request being refused, he tendered 
himself and others as witnesses, after being duly sworn by the court, to 
disprove the charge, and moved that they be heard. Both motions and 
the tender were refused, and defendant excepted. 

The court thereupon instructed the jury peremptorily to con- 
(278) vict the defendant, holding that the affidavit of the prosecutrix 

was presumptive evidence of guilt. The jury returned a verdict of 
guilty, according to the judge's charge. Judgment that the defendant pay 
the prosecutrix the sum of $50 in monthly installments, as an allowance, 
and $1 as a fine, was entered. Defendant excepted and appealed. 

Attorney-General Bicket t  and Assistant Attorney-General Culvert 
for the  State .  

Cox  c6 Dunn for defendant.  

WALKER, J., after stating the case: We said in S. v. Addington,  143 
N. C., 683, that our decisions had finally determined this to be a civil 
proceeding for the enforcement of a police regulation, so far  as i t  is 
necessary for the purpose of securing an allowance to the woman and 
to relieve the county from the burden of supporting the child. X. v. 
Liles ,  134 N.  C., 735; 8. v. McDonald, 152 N. C., 802. The procedure 
in such cases is clearly prescribed by the statute. The warrant is issued 
by a justice of the peace, "upon the voluntary affidavit and complaint 
of the mother of the bastard," and the defendant, or putative father, is 
served and brought before him to answer the charge. I f  he denies the 
accusation under oath, the justice proceeds to try the issue of paternity, 
and if he is found to be the father of the child, or if he fails to deny the 
accusation under oath, "he shall stand charged with the maintenance . 
of the child, as the court may order." Revisal, secs. 252-254. By section 
255, the "examination of the woman" is made "presumptive evidence 
against the person accused, subject to be rebutted by other testimony 
which may be introduced by the defendant.'' We find nothing in the 
statute (see. 254) requiring that the defendant shall make his denial 
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in writing, though it must be under his oath. Pleadings before justices 
may be oral, except when specially provided that they shall be in writ- 
ing. I n  this case the record entries show that an issue was made up 
and tried before the justice, with the result that the defendant was ac- 
quitted. The case was tried before the justice as if the denial had been 
made. There could have been no issue to try unless it had been, and 
after verdict we must assume that the trial proceeded regularly 
and the jus'tice failed to make the required entry. 8. v. Farrar, (279) 
104 N. C., 702. I t  appears inferentially that defendant was ex- 
amined before the justice on oath. I t  is true that the justice should 
have taken the denial of defendant under oath before proceeding to try 
the case, so as to make up the issue, and should regularly note i t  on his 
docket and in his return. Under the facts and circumstances of this case, 
if the record was not complete in this respect, the judge should have 
allowed the denial to be entered nunc pro tunc. But while the return of 
the justice does not technically comply with the directions of the statute 
and is not in the regular form, it was substantially sufficient for the 
court to act upon, and if a more perfect return was desired, there was 
ample power to have one sent up. Revisal, secs. 1467 and 1494. "No 
process or proceeding begun before a justice of the peace, whether in  a 
civil or a criminal action, shall be quashed or set aside for the want 
of form, if the essential matters are- set forth therein; and the court 
in  which any such action shall be pending shall have power to amend any 
warrant, process, pleading, or proceeding in  such action, either in form 
or substance, for the furtherance of justice, on such terms as shall be 
deemed just, at  any time either before or after judgment." Revisal, 
sec. 1467. "If the return be defective, the judge or clerk of the appellate 
court may direct a further or amended return as often as may be 
necessary, and may compel a compliance with the order by attachment." 
Revisal, see. 1494. I t  would not be fair  or just to the defendant, when 
the case was heard in  the justice's court, either upon a proper denial, 
not noted in  the return, or as if one had been made, without objection 
from the State or the prosecutrix, and after an acquittal, to summarily 
convict him upon the mere affidavit of the woman, and without giving 
him an opportunity to defend himself. 

The appeal was docketed at the first term succeeding the date of the 
trial before the justice, and was prosecuted in due time. We infer from 
the nature of the findings of fact, in connection with the motion of de- 
fendant to dismiss the appeal, that it was based upon the defectiveness 
of the return. I t  was not in proper form, as we have said, but 
enough appeared therefrom to inform the court of the course of (280) 
the proceedings before the justice and to enable it to proceed to 
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STATE v. TATE. 
- 

t h e  t r i a l  of the  case. I f  it was incomplete, t h e  motion should have been 
to require  a better re tu rn  f r d m  t h e  justice. T h e  judge was r igh t  i n  re- 
fusing t h e  motion to dismiss, but  h e  erred i n  not  having t h e  case t r ied 
upon  t h e  general  issue, o r  t h e  denial b y  defendant  of the  paterni ty of the  
child a s  alleged by  i ts  mother. 

T h e  judgment  will be vacated and  a new t r i a l  i s  ordered. 
N e w  tr ia l .  

STATE v. JOE TATE. 

(Filed 14 December, 1912.) 

1. Murder-Threats-"Jest or Earnest" - Evidence - Premeditation -Man- 
slaughter-Harmless Error. 

Upon this trial for murder there was competent evidence of the prison- 
er's prior threat to whip the deceased: Held, i t  was competent for a 
witness i n  defendant's behalf to answer a question as to whether "he 
seemed to be in jest or earnest," not being objectionable as  opinion evi- 
dence, but a statement of a matter of observation: and Held farther, to 
be harmless error upon a conviction of manslaughter, as i t  was compe- 
tent only a s  tending to show premeditation, which was not necessary to 
be established on a conviction for that  offense. 

2. Homicide-Dying Declarations-Harmless Error. 
On this trial for murder there was evidence that the prisoner had 

cursed the deceased, threatened his life, told him he would kill him, fired 
the fatal shot, started to shoot again, but was begged by deceased to de- 
sist, a s  he had already killed him, shortly followed by death: Held, evi- 
dence of the declarations of deceased made after he had been shot, under 
the circumstances, is competent as  dying declarations. 

3. IIIurder-Secret AssaultEvidence-Instructions. 
Upon this trial for murder there was evidence in  behalf of the prisoner 

tending to show that after he had abandoned the fight and was walking 
away, the deceased began firing upon him: Held, the charge of the 
judge upon the principles of law relating to a secret assault and the rights 
of the prisoner to pursue the deceased until he had secured liimself from 
danger is approved. 

4. Murder-Instructions-Charge, How Construed-Harmless Error. 
While i t  appears that  in one part of the charge the court made the 

reasonable apprehension of danger to rest upon the evidence of the pris- 
oner, upon his trial for murder, i t  also appears, taking the charge as  a 
whole, that  i t  was a n  inadvertence, which was corrected elsewhere and 
repeatedly stated, and no reversible error i s  found. N, u.  Price, 158 N .  C. 
650. 

228 
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5. Mnrder-Flight and ConccalnlentEvidencaAppeal and Error. 
In connection with the other circumstances of this trial for murder, 

the flight and concealment of the prisoner, while i t  raised no presump- 
tion of law as  to his guilt, was held competent. 

APPEAL by defendant from Law,  J., a t  Spring Term, 1912, of (281) 
CHEXOKXE. 

The facts are sufficiently stated in the opinion of the Court by MR. 
C H ~ E B  JUSTICE CLARK. 

A ttornwy-General for  the State. 
Witherspoon & Witherspoon, Dillarrd & Hill for defendant. 

CLARK, C. J. The prisoner was indicted for the murder of R. L. 
Thompson. H e  was found guilty of manslaughter, and appeals from 
the judgment sentencing him to the State's Prison for a term of two 
years. There was evidence that the deceased and the prisoner had a 
quarrel on he railroad about 211% miles from Murphy. Witness Maddox 
testified that abont 2 o'clack that day Tate bought a pistol and cartridges 
and wrapped them u p  in  paper. Another witness testifies that about 3 
r. M. on the same day he heard Tate say that he was going to kill 
Thompson before the sun went down. Another witness testified that 
about 4 o'clock he overtook Tate, and that Tate showed him his pistol 
and said he was going to "get a man with it." Still another witness 
testified that he saw the parties in  town that day and heard Tate say 
that Thompson, the deceased, had been telling lies on him; that he 
whipped him once and would whip him again. Four witnesses testified 
that they saw the difficulty in which the shooting occurred; that i t  was 
late in the afternoon, as they were going home from work. They said 
they saw Thompson shoot a t  Tate and saw Tate pull something 
out of his pockct wrappcd np in tisue paper; it was at  a rail- (282) 
road cut near a curve. The witnesses ran around the curve as 
soon as thc shooting began, and they heard one or more shots shortly 
after. Two of ihe witnesses, Stewart and Grant, testified that they 
heard Tate ask Sudderth to whip the deceased, and Suddcrth testified 
that whe~t  Tate took the package out of his pocket the dcccascd ran of? 
about t m  or fifteen yards; Tate subsequnctly overtook the witnesses, and 
at  that time had his pistol in his hand. Witness Francis tcstified that 
after the shooting Thompson came to wllrre he was standing, and blood 
was running down his left hip. Stewart also tcstified that Thompson 
came to where he was standing and  lay down against a big rock and 
had blood on his hip. Knobblett testified that he heard quarreling at  
that time, onc man calling another a lie and the other asking someone 
to whip another, and then he heard a pistol shot and the sound of feet 
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running away. He  testified quite fully to the altercation on that oc- 
casion. The deceased was taken to the home of the sheriff, and on the 
next day was operated upon and died on the morning following. 

The first two assignments of error are on the ground that the court 
excluded the question whether when Tate threatened to whip Thompson 
"he seemed to be in jest or in earnest." The court probably excluded 
this question, we presume, because he deemed it an expression of opinion, 
though the reason is not given. But if that is the ground, we do not 
think his Honor was correct. I t  was a statement of a matter of observa- 
tion. Rritt v. R. R., 148 N. C., 37, and cases there cited. But this evi- , , 

dencc, if admitted, would have been competent only as tending to show 
prem~diation or malice, and as the defendant was acquitted of murder 
and convicted only of manslaughter, the error was harmless. 8. v. 
Worley, 141 N. C., 766; S. v. Munn, 134 N. C., 680; S. v. Teachey, 
138 N. C., 598. 

The exceptions to the admission of the dying declarations are not 
well taken. The evidence is plenary that the deceased stated he ('be- 
lieved that he was going to die." The deceased stated that the prisoner 
came up behind him and charged him with lying, and with an oath 

said, "I have got you where I want you, and I am a notion to 
(283) kill you," and he held his pistol out in front of him and gritted 

his teeth. Deceased then related the altercation and said the 
prisoner told him, "March up, damn you; march up. I am going to 
kill you," and that he walked ten or twelve steps, and the prisoner 
shot him; that afterwards the prisoner came down where he was and 
said get up, and added with an oath, "I am going to kill you." That 
he "begged him not to shoot and told the prisoner he had already 
killed him," There was no error in the admission of the dying declara- 

There were several exceptions to the failure to give prayers and to 
the charge, but practically there is but one exception that needs to be 
seriously considered. 

The charge of the court was as follows: "As to the reasonableness 
of this apprehension under which the defendant acfed, you are to be 
the sole judges, and to find from the evidence whether or not he acted 
from necessity or whether the danger actually existed, but i t  is sufficient 
if i t  reasonably appeared to be necessary; so if you find from the 
evidence that, at the time the shot was fired, the defendant had in  good 
faith abandoned the fight and had retired, and that he found that unless 
he himself shot he would be killed, or would be .in danger of great bodily 
harm, he himself being without fault, as I have said, you being the 
judges of the reasonableness of the apprehension, then it would be your 
duty to acquit the prisoner." 

230 
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The above was not in the exact words, but in substance the prayer 
requested by the prisoner, and was a fair  statement of the law applied 
to the facts of this casc. 

The court was requested to charge: "The prisoner contcnds that the 
deceased rnadc the first assault upon him, with a deadly weapon, at  a 
time millen his back was turned, and when he had left the scene of the 
quarrel and started toward his home, and was ignorant of the purpose 
of the deceased to assault him with a deadly weapon and in a secret 
manner. The court charges you that if you find from the evidence that 
 ate and Thompson, a short time prior to the killing, had been engaged 
in a quarrel, and that Tate had abandoned the quarrel and had started 
toward lris home, and that after he had gone somc steps in the 
directlon of his home, being ignorant of Thompson's purpose so (284) 
to assault him, he was shot a t  by Thompson, this, under the law, 
was a secret assault and a frlony, and the court charges you that if you 
find from the evidence that the deceased, Thompson, committed a secret 
assault upon Tate, as defined, and that a t  a time when Tate was not 
aware of his purpose, but when he started towards home, Tate had a 
right to oppose Thompson's purpose, as shown by his act, to the point 
of killing him, and he owed no duty to retreat, but had the right to pur- 
sue Thompson until he had secured himself from danger; and if the jury 
find that he did kill him under such circumstances, the court charges 
you that this would be excusable homicide, and it would be your duty to 
acquit him." 

I n  response, the judge charged as follows: "Now, the prisoner con- 
tends, as I have said, that the deceased made the first assault, after he 
had turned away and had abandoned the quarrel, nd was going towards 
his home, and that he was innocent of Thompson's purpose to assault 
him, and the court charges you that if you find that Tate had been 
cngaged in  a quarrel with Thompson, but that he had, in good faith, 
abandoned the quarrel and had started toward his home, and that he 
had gone- some in thc direction of his home, but being innocent of 
Thompson's purpose to shoot him, and that he was then shot at  by 
Thompson, that this under thc law would be a secret assault, and would 

a amount to a felony, and thc court chargcs that if you find from the 
evidence that this was a secret assault, and that Tate was g o i q  away, 
and was innoccnt of Thompson's purpose to shoot him, and thadhe was 
on his way home and had abandoned any difficulty that had previously 
oc.cnrred, then Twte had the right to oppose Thompson's purpose, even 
to the point of killing him, if necessary, and then i t  would not have 
been incumbent upon him, if the circumstances were that way, to retreat, 
but he had the right to pursue Thompson until he had secured himself 
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from danger, and if the jury find that he did kill him under such circum- 
stances as that, it would be excusable homicide, and it would be the 
duty of the jury to acquit him. 

"Now, the court charges you that if you find from the evidence 
(285) of the prisoner that. he acted under the reasonable apprehension 

that he was in danger, and was still being pursued by Thompson, 
who was still armed with a pistol, which is a deadly weapon, if he had 
abandoned the quarrel and was on his way toward home, the prisoner 
had the right to go to the length of taking his life, if necessary; you 
being, as I have said before, the judges of the reasonableness of the 
apprehension on his part." 

We do not think that there was any substantial error. I t  is true that 
in  one place the court said, "if you find from the evidence of the prisoner 
he acted under reasonable apprehension," etc., but the court did not 
confine the charge to the evidence of the prisoner. But at one place he 
charged, "If you find from the evidence that at  the time Tate shot and 
killeld the deceased he had a right to reasonably apprehend," etc. And 
again he charged, "If you find from the evidence," etc. And imme- 
diately preceding this portion of the charge objected to, the judge said, 
"If you find from the evidence," etc. I f  the instruction complained of 
was anything more than a mere inadvertence, which did not even attract 
the attentio; of the jury, it; is amply cured by the whole tenor of the 
charge, which upon this and every phase of the testimony instructed the 
jury, "If you find from the evidence," etc. I t  is not the case of contra- 
dictory charges, but of a mere lapse or inadvertence, which was fully 
cured by the charge taken as a whole. 

The whole subject is so fully discussed and the true rule fairly stated 
by Walker, J., in S. v. Price, 158 N. C., 650, that it need not be repeated 
here, where he says: "A careful review of the charge satisfies us that 
the court fully responded to this request and instructed the jury sub- 
stantially a n d i n  accordance with itsterms. I t  is not required that the 
very language of a prayer should be used in giving the instructions asked 
for, but i t  is sufficient for the court to instruct the jury substantially as 
requested in its own words, provided-if the party is entitled to the 
instruction-its force is not weakened or its meaning materially altered 
by any change in the language. I t  is true, the court told the jury that 

the prisoners must have killed in their necessary self-defense, but 
(287) he explained to the jury what was meant by this expression in 

other parts of the charge, and substantially instructed the jury, 
in language that could not well have been misunderstood, that if the 
prisoners had reasonable apprehension, under the circumstances sur- 
rounding them, that they were about to suffer death or serious bodily 
harm, their act in slaying the deceased was excusable in  law, and they 



N. C.] FALL T E R X ,  1912. 

should acquit the prisoner. The charge must be read and construed as a 
. whole. 8. v. Exum, 138 N. C., 600; Kornega~ v. R. R., 154 N.  C., 389; 

S.  v. Lelwis, ib., 632. When thus considered, i t  is a full and clear expo- 
sition of the law and is applicable to the facts." Taking this charge 
as a whole, we do not think the jury could have misunderstood the plain 
meaning of the judge, that they were to consider all the evidence in com- 
ing to their conclusions. 

I t  was further excepted that the court admitted evidence as to the 
flight of the prisoner after the killing. But such flight or concealment 
of the accused, while it raised no presumption of law as to guilt, is com- 
petent evidence to be considered by the jury in connection with the other 
circumstances. 12 Cyc., 395; 21 Cyc., 941. 

On consideration of all the exceptions, we think the prisoner has had 
a fair trial, in which the judge has committed no prejudicial error. 

KO error. 

WALKER, J., concurs in result. 

Cited: S. v. Showe, 166 N. C., 308. 

STATE v. HENRY CHARLES. 

(Filed 20 December, 1912.) 

1. Appeal and Error-Printing Record-Deposit for Cost-Laches. 
If the record has not been printed, and appellant has failed to make 

the deposit in the clerk's office required to cover the cost of printing the 
same, on motion duly made, under the rule of this Court, the appeal 
will be dismissed for failure to print the record as required by the rule, 
the laches in the case being imputable to the party appealing and not to 
his attorney. 

2. Instructions - Criminal Actions - Reasonable D~ubt-~~Fully Satisfied9'-- 
Burden of Proof-Words and Phrases. 

On trial for a criminal offense, the judge is not held to any set formula 
as to reasonable doubt, in his instruction upon the quantum of proof in 
order .to convict, and, upon conflicting evidence, an instruction that the 
jury "must be fully satisfied of defendant's guilt before they can convict 
him," is not erroneous. 

APPEAL by defendant from Allen, J., a t  July Term, 1912, of FOR- 
SYTH. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE WALKER. 
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Atlorney-General for t h e  State .  
Polger for defendant.  

WALKER, J. This is a motion to reinstate the case, which was dis- 
missed 7 November, 1912, a t  this term, on motion of the Attorney-Gen- 
eral, for failure to filc an appeal bond, or to print the record, or to assign 
errors. Counscl of dcfendant base the motion to reihstate t l ~ c  appeal 
upon the ground that the appeal bond was filed with the clerk of the Supe- 
rior Court on 2 November, 1912, and was mailed to the clerk of this 
Court at  once, but failed to reach him, and was returned to the clerk 
who mailed it, for the lack of sufficient postage. I t  was thereupon mailed 
again, but was received by the clerk of this Court too late, as the case 
had been dismissed. Defendant says that he did not print the record 
for that he was relying on the clerk of this Court to do so, as he had 
filed a bond, or supposed it had been filed here. But this is  not a suffi- 
cient excuse. I f  the clerk of the Superior Court had failed inadvert- 
ently to stamp his letter to  the clerk of this Court, it might furnish 
some ground for indulgence to the appellant, but as to the failure to 
print the record, the invariable rule and practice of the clerk's office 
here is to require a sufficient deposit to cover the cost of printing, and 
this is a wise rule, for if the appellant succeeds in this Court, the clerk 
would practically have no recourse against any one for the cash advanced 
by him for the printing of the record. I t  is our opinion, therefore, 

that the defendant, not his counsel, was guilty of laches in failing 
(288) to print the record, and for this reason, and because no errors 

are assigned, we deny the motion to reinstate. But we have, 
neverthelcss, most carefully examined the case on appeal and the record, 
and find no error therein. The only question which should be con- 
sidered is the one raised by the exception to the judge's instruction, that 
the jury must be fully satisfied of defendant's guilt before they can con- 
vict him, and if they are not fully satisfied that he sold the liquor to 
David Wilson, as charged in the indictment, they should acquit him. 
The defendant's counsel contend that this charge deprived defendant of 
the benefit of the doctrine of r~asonable doubt. We do not think SO. I n  
explaining to the jury the rule as to a reasonable doubt and the cor- 
relative one as to the presumption of innocence, no particular or set 
form of words is prescribed by the law for the use of the judge. I t  was 
said in  S. v. Parrker, 6 1  N. C., at  p. 477: "All that the law requires is 
that the jury shall be clearly instructed that, unless aftcr due considera- 
tion of all the evidence, they are 'fully satisfied' or 'entirely convinced,' or 
'satisfied beyond a reasonable doubt' of the guilt of the prisoner, i t  is 
their duty to acquit, and every attempt on the part of the courts to lay 
down a 'formula' for the instruction of the jury, by which to 'gauge' thr 
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degrees of conviction, has resulted in no good." The matter was strongly 
put by Judge Reade in 8. v. Sears, 61 N. C., 146, in which the prisoner 
had requested the court to instruct the jury that "they must be satisfied 
beyond a reasonable doubt," which prayer he refused, and then charged 
that they must be fully satisfied. I t  was said by the Court: "His Honor 
had charged the jury that 'they must be satisfied, fully satisfied, etc.' 
'Fully satisfied' is at  least as favorable for the defendant as 'satisfied 
beyond a reasonable doubt.' For  the latter implies that there may be 
a conviction, although there may be ever so many doubts other than 
reasonable. But fully satisfied is to the exclusion of all doubts, reasonable 
or other. I t  is said that i t  is difficult for the jury to understand what 
'fully satisfied' means. I t  is at least as difficult for them to understand 
what 'reasonable doubt' means. The error consists in supposing 
that any particular formula of words is necessary, or that any (289) 
have been prescribed. It is a great first principle, founded in 
justice as well as in  humanity, that the innocent shall in no case be 
punished. I t  follows that before any one can be punished there must be 
a certainty of his guilt." Again in S. v. Knox, 61 N. C., 312, the Court, 
by Judge Reade, considered the same question and arrived at  the same 
conclusion, using this language: "Whatever be the charge, the law re- 
quires that the evidence shall produce that result which very commonly 
is described as involving an absence of 'reasonable doubt,' but which 
may be denoted as well by other language; as, for instance, upon the 
whole, by that which here has been employed by the court below. We 
have taken occasion recently to say that there is no formula in  the 
phrase 'reasonable doubt.' S. v. Sears, ante, 146. What is demanded 
is that the jury shall be fully satisfied of the truth of the charge, due 
regard being had to the presumption of innocence (a presumptio.n for 
all grades of offenses), and to the consequent rule as to the burden of 
proof." These cases have been often cited and approved. Reviewing 
them and citing the cases of S. ,v. Norzuood, 74 N. C., 247, and S. v. 
Gee, 92 N. C., 761, with approval, we said in S. v. Adam, 138 N.  C., 
688 : "The presiding judge may select, from the various phrases which 
have been used, any one that he may think will correctly inform the 
jury of the doctrine of reasonable doubt, or he may use his own form 
of expression for that purpose, provided, always, the jury are made to 
understand that they must be fully satisfied of the guilt of the defendant 
before they can convict him." And again: "If the judge charges the 
jury in substance that the law presumes the defendantsto be innocent. 
and the burden is upon the State to show his guilt, and that upon all 
of the testimony they must be fully satisfied of his guilt, he has done 
all that the law requires of him, the manner in  which i't shall be done 
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being lef t  to  h i s  sound discretion, t o  be exercised i n  view of t h e  facts 
a n d  circumstances of t h e  part icular  case." 

There  w a s  ample evidence to  support  t h e  verdict of t h e  jury. T h e  
prosecuting witness testified positively a n d  directly to  t h e  fac t  of sale, 

under  circumstances which gave weight a n d  force to  h i s  testi- 
(290) mony, a n d  t h e  defendant's witness, who was  introduced to con- 

t radict  him, was thoroughly discredited, i f  t h e  j u r y  believed the  
two State's witnesses, a n d  they seem to have  done so. 

W e  have considered t h e  case on  i t s  merits, notwithstanding t h e  fai lure  
to comply wi th  t h e  rules of this  Court,  which a r e  simple i n  fo rm a n d  
perfectly intelligible. T h e i r  enforcement is  absolutely necessary to  
t h e  p roper  transaction of t h e  business of th i s  Court.  

Motion denied. 

STATE v. WALLACE BRADLEY. 

(Filed 1 4  December, 1912.) 

1. Appeal and Error-Objections and Exceptions-Evidence-Record-Harm- 
less Error. 

When the evidence proposed to be elicited from a witness does not 
appear in  the case, an objection thereto will nat  be considered, a s  i t  must 
be shown to have been prejudieial. 

2. Homicidc+Motive-Evidence-Res Ctestre. 
On a trial for murder, a conversation by a witness with the prisoner, 

in  which the latter said, with reference to  the deceased, that "the tale 
about his poisoning dogs all over the county was the cause of all the 
trouble," was competent as  evidence of a motive for the homicide; and 
the circumstances under which the witness and prisoner met and what 
was done a t  the time of the conversation, being pars rei gestce, are com- 
petent as throwing light on what was said. 

3. Appeal and Error-Character Witnesses-Questions and Ansmers-Harm- 
less Error. 

An answer favorable to the prisoner, on trial for murder, to an objec- 
tionable question asked a witness, as  to whether he thought a man who 
would do certain specified things is  a man of good character, is harm- 
less error. 

4. Murder-Instructions-Xutual Combat-Evidence-Record-Harmless Er- 
ror. 

On a trial 'for murder, where there was no evidence in the case that 
the prisoner and deceased were engaged in mutual combat on equal 
terms, but i t  appeared that  the prisoner was all of the time the aggres- 
sor, and the defendant was convicted of murder in  the second degree: 
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Held, it is not reversible error for the judge to have charged the jury 
upon the phase of mutual combat; as, under the circumstances of this 
case, an instruction would have been proper that there was no evidence 
of manslaughter, the killing with a deadly weapon having been shown 
and not denied, and the burden of proving facts in mitigation and ex- 
cuse being on the defendant. 

APPEAL by defendant from Long, J., at July Term, 1912, of (291) 
Sm*41m. 

The facts are sufficiently stated in the opinion of the Court by MR. 
JUSTICE WALXEB. 

Attorney-General B i c k ~ t t  and Assistant Attorney-General Calvert for 
the State. 

Bryson & Black and J .  W .  Ferguson for defendant. 

WALKER, J. The prisoner was indicted in the court below for the 
murder of Anderson Blankinship, and tried for murder in the second 
degree, the solicitor not insisting on a verdict for murder in the first 
degree. H e  was convicted of murder in the second degree, and, having 
excepted to several rulings of the court, appealed from the judgment 
rendered upon the verdict. 

His  first exception is to the refusal ,of the court to require a witness, 
M. T. Battle, the justice of the peace who conducted the preliminary 
examination, to refresh his memory from the written testimony of Roxie 
Williamson, taken by him a t  the trial, when he was-asked if Roxie 
Williamson testified that the wagon had moved after the shots were 
fired. H e  answered that, as he recollected, she said it was moved once. 
I t  has been held that a witness may be compelled to refresh his memorgr 
by a written memorandum, in court and accessible to him (Davenport 
v .  McRee,  94 N.  C., 325), and it is said in 8. v .  Staton, 114 N. C., 813, 
citing 1 Greenleaf on Evidence, sec. 437, that the party examining him 
may demand that he do so. 40 Cyc., 2449 et sey. I t  will appear from 
the last book cited that the authorities are not uniform upon this ques- 
tion, some holding that i t  is a matter within the sound discretion of 
the court. But in this case, the testimony of Roxie Williamson is not in  
the record, nor is her testimony, which was taken by the magis- 
trate and reduced to writing, and we cannot, therefore, see that (292) 
the d i n g  of the court was prejudicial, if incorrect. 

The conversation of the prisoner with D. M. Cole, shortly after the 
homicide was committed, in which he stated that "the tale about his 
poisoning dogs all over the county mas the cause of all the trouble," was 
competent as evidence of a motive for the killing. The circumstances 
under which they met in  the road and what was done at  the time of 
the conversation were but parts of the transaction, pars rei  gesta, and 
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competent as throwing light upon what was said. 21 Cyc., 899, 916, and 
939; 8. v. Mace, 118 N.  C., 1244; 8. v. A d a m ,  138 N. C., 688. The 
question put to the defendant's witness, J:R. Floyd, by the solicitor, as 
to whether he thought a man is of good character and law-abiding who 
carries a pistol and drinks whiskey, or goes to a baseball game and 
drinks whiskey, if objectionable, was harmless, as the witness's answer 
to it was entirely favorable to the prisoner, and the Court will not re- 
verse a judgment because of the admission of evidence which is  not 
prejudicial and could not have affected the verdict. GZocer ?;. Flowers, 
101 N. C., 134, and cases cited. 

The principal exception in the case is to the following charge of the 
court: "If you find that the prisoner and the deceased were engaged in 
a mutual combat, and were fighting on equal terms, and you find that 
the prisoner shot the deceased, and that the deceased quit the combat 
and fled, and you find that while the deceased was in flight and disabled 
from any further combat, that the prisoner shot him under these cir- 
cumstances in the back or from the rear, causing the death of the de- 
ceased, the prisoner would be guilty of murder in the second degree." 

There is no evidence to be found in  this record tending-to show that 
the prisoner and deceased were engaged in a mutual combat on equal 
terms. On the contrary, the evidence shows that the prisoner was all 
the time the aggressor, that he shot deceased without any provocation, 
and after shooting and disabling him, and when deceased fled, that he 
pursued him and shot two or three times, and that soon thereafter the 
wounds thus inflicted on deceased caused his death. The evidence dis- 

closes the fact that the prisoner, instead of killing in the heat of 
(293) passion or upon a legal provocation, took advantage of deceased, 

who was unarmed and doing or saying nothing to provoke him, 
and fired upon him several times, inflecting five wounds, some of them 
mortal. I n  the most favorable view of the evidence that can be taken 
for the prisoner, i t  has the appearance of being a coolly ~ lanned ,  willful, 
premeditated, and deliberate murder, and there was no error in the 
instruction. 8. v. Himon ,  150 N.  C., 827. His Honor might well have 
charged the jury that there was no evidence of manslaughter, the killing 
with a deadly weapon having been shown and not denied, and the 
burden of proving facts in mitigation and excuse being upon the de- 
fendant. S. v. Quick, 150 N.  C., 820. The cases of Sf. v. Hildreth, 31 
N. C., 429; X. v. Ellick, 60 N.  C., 451, and X. v. Tackett ,  8 N .  C., 220, 
relied on by the prisoner's counsel, are not in point. The conviction 
was of murder in the second degree and after a careful examination of 
the case, as presented to us in the record, we find 

No error. 
Cited: 8. v. Blackwell, 162 N. C., 684. 
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D. A..MADRY v. H. H. MOORE. 

(Filed 26 February, 1913.) 

1. Notions-Nonsuit-Evidence, How Considered. 
Upon a motion to nonsuit, the evidence must be viewed in the light 

most favorable for the plaintiff, approving Brittain v. Westhall, 136 
N. C., 492. 

2. Same-EjectmentDefendant's Title. 
Where plaintiff and defendant both claim title to lands, by deeds 

from a common source, and i t  appears from the defendant's deeds in 
evidence that  questions were raised for the jury a s  to his title to  the 
locus i n  QUO, i t  is error for the court to grant  a motion of nonsuit upon 
the evidence. 

3. Same--Questions for Jury. . 
Both parties to this action to recover lands claiming under a common 

source of title, i t  is Held that the variance in  the deeds in defendant's 
chain of title as  to description, number of acres, etc., raised a question 
for the determination of the jury as  to  his title. 

4. Deeds and Con~eyances-Ejectment-Descriptions-Definite Tract6'For- 
merly Owned9'-Words and Phrases. 

Where in an action for the possession of lands, both parties claiming 
from a common source of title, the first deeds in  defendant's chain re- 
cite the lands as the land "formerly owned by" A., but i n  the deed made 
directly to  him i t  is described a s  "the land known as  the A. tract," i t  is 
Held, there is a difference in the designation of the lands, for the  lands, 
a s  to a whole or part, may have been owned by A,, while describing the 
land a s  the "A" tract a t  least raises a question for the determination 
of the jury as  to whether a separate and distinct tract by that  name 
was conveyed, it  being same evidence of location. 
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APPEAL from Webb, J., at the August Term, 1912, of HALIFAX. 
(296) The facts are sufficiently stated in the opinion of the Court by 

NR. JUSTICE WALKER. 

G. iW. T .  Fountain & Son for plaintiff. 
E. L~. Tr;az.is and A. P. Kitchin for defendant. 

WALKER, J. This action was brought to recover the possession of 10 
acres of land lying on the south side of a certain black gum and ditch 
mentioned in Bome of the deeds. Both parties claimed title under James 
Rogers and wife, Emerliza Rogers. James Rogers purchased the entire 
tract of 60 acres by deed from M. D. Allsbrook, dated 13 December, 
1892, in which the land is described as follows: "That tract of land 
formerly owned by Bennett Allsbrook, adjoining the lands of Kelley 
Edwards, Dick Joyner, Dr. W. T. Savage, James Rogers, and the Gray 
land, containing about 60 acres." James Rogers, on 18 February, 1901, 
conveyed by deed to Jesse Manning a tract of land by the following de- 
scription: "That tract of land formerly owned by X. D. Allsbrook 
adjoining the lands of Kel. Edwards, Dick Joyner, Miniza White, and 
others, commencing a t  a black gum and ditch, containing 60 acres, more 
or less." Plaintiff contends that this deed conveys only a part of the 
original Bennett Allsbrook tract of land, while defendant insists that it 
conveys all of it, 50 acres of it and not the 10 acres north of the ditch. 
Jesse Manning, on 26 January, 1905, conveyed to A. P. Kitchin a tract 
of land with the following description: "That tract of land formerly 
owned by M. D. Allsbrook, conveyed to said Manning by James Rogers 
and wife by deed, in Book 149, page 593, in the register's office of said 
county, containing 50 acres, more or less, bounded on the north by Mrs. 
Emerliza Rogers, on the west by the land of the estate of Ben Lewis, 
on the south by the land of Olive White, and on the east by M. D. 

Joyner and A. P .  Kitchin." The same contention is made in  
(297) regard to this tract as in the case of the one just mentioned. 

A. P. Kitchin conveyed to H. H. Moore, the defendant, a tract 
of land by the following description: "That tract of land known as 
the M. D. Allsbrook tract, containing 60 acres, more or less, which was 
conveyed to said A. P. Kitchin by Jesse Manning and wife, adjoining 
the first mentioned tract on the east, the lands of Allie White on the 
south, along a branch; the Gray land on the west, and the home place 
of the late James Rogers on the north." Said deed also contains the 
following warranty: ('And the said parties of the first part covenant to 
and with the said Moore and his heirs and assigns that they are seized 
of said premises in fee, and that they have the right to convey the same, 
and that they will warrant and defend the title to same against all 
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lawful claims, except 10 acres on the north side second tract mentioned 
above, which is in dispute, but which is the property of the said A. P. 
Kitchin, but is claimed by one D. A. Madry." This deraigns the de- 
fendant's paper title. The plaintiff claims title under deeds from 
Emerliza Rogers and Dolly Cobb, containing the same description, and 
conveying the 10 acres which are in dispute. The title is out of the 
State and both parties claim from the same source. The question of 
difference between them is whether the defendant's deeds cover the 10- 
acre tract, and if they do, the plaintiff alleges, and attempted to show, 
that i t  was not intended to be embraced by the descriptive words of the 
deeds, but was included therein by mutual mistake of the parties and 
the inadvertence of the draftsman. I t  will not be necessary to consider 
the equity thus set up, as we are of the opinion that there was evidence 
that the defendant's deeds did not cover the ~ O C U ~  in; quo, and the judge 
therefore erred in dismissing the action, as upon a nonsuit, for the total 
lack of proof to sustain the plaintiff's first contention. The jury may 
find at  the next trial that defendant's deeds do not embrace the 10 acres, 
and for this reason the deed may not require correction in the particular 
alleged. But if i t  should become necessary to pass upon the plaintiff's 
alleged equity, we think that evidence was rejected which, with that 
admitted, was sufficient for the consideration of the jury upon 
the question of mistake, though we do not intimate any opinion (298) 
upon the other question raised by the defendant as to plaintiff's 
right to assert that equity, i t  being alleged that he is a mere volunteer 
and that the consideration of the deed to him by Emerliza Rogers was 
champertous. 

Passing to the other question, it must now be taken as settled that 
the testimony upon a nonsuit must be viewed most favorably for the 
plaintiff. Brittain v. Westhall, 135 N.  C., 492; Deppe v. R. R., 152 
N. C., 79. We stated the rule thus in Brittain v. Westhall, supra: "It 
is well settled that, on a motion to nonsuit or to dismiss under the statute, 
which is like a demurrer to evidence, the court is not permitted to pass 
upon the weight of the evidence, but the evidence must be accepted as 
true and construed in the light most favorable to the plaintiff, and 
every fact which i t  tends to prove must be taken as established, as the . 
jury, if the case had been submitted to them, might have found those 
facts upon the testimony. Purlzell 31. R. R., 122 N .  C., 832 ; Hopkins v. 
R. R., 131 N.  C., 463," and as thus stated, the rule was expressly approved 
in Morton v. Lumber Co., 152 N. C., 54, and Deppe v. R. R., ibid. 79. 
With this rule kept in view, we proceed to consider the testimony with 
reference to the correctness of the judgment of nonsuit. 

Without attempting to analyze the evidence minutely and to consider 
its strength and effect, which might prejudice one or the other of the 

16-161 241  



I N  THE SUPREME COURT. [I61 

parties at  the next trial, we content ourselves with stating generally 
that there was evidence upon the face of the several deeds, the difference 
in the number of acres conveyed, the change in the phraseology, from 
that employed to describe the land in the deeds from James Rogers to 
Jesse Manning, and from the latter to A. P. Kitchin, to that of the 
deed from the latter to H. H. Moore. I n  the two former deeds the 
land is described as "the tract formerly owned by Bennett Allsbrook" 
or "the tract formerly owned by M. D. Allsbrook," while in the latter 
deed the description is "the land known as the M. D. Allsbrook tract." 
A part of a tract of land might well be described as the land formerly 
owned by Bennett Allsbrook or M. D. Allsbrook, when he owned the 

entire tract, for he is as much the owner of a part as the whole; 
(299) but when the tract is described as the one known as the M. 'D. 

Allsbrook tract, i t  means a separate and distinct tract by that 
name, and not a part of a larger tract which had that designation, or 
a t  least the jury would be well warranted in considering the difference 
in description as some evidence of location, Again, the number of acres 
in the last of the deeds is increased by 10 over the acreage of the tract 
described in  the earlier deeds. There was room here for the jury to 
inquire why, if the former description included the 10 acres, it was not 
sufficient to follow i t  even literally in the last deed. The deed from 
M. D. Allsbrook to James Rogers conveyed a tract "containing about 
60 acres," the deeds from James Rogers to Jesse Manning and from 
Manning to A. P. Kitchin convey by the same description a tract '(con- 
taining 50 acres more or less," or 10 acres less than the first deed, and 
the deed of Kitchin to defendant a tract "containing 60 acres, more or 
less," or 10 acres more than the other two deeds. There are other con- 
siderations that might be noted, which arise upon a careful reading 
of all the deeds under which the defendants claim. We also think that 
there was oral testimony bearing upon the question of location. There 
was evidence that after the deeds were executed to Manning and Kitchin, 
they took possession only of the land on the south side of the ditch, and 
Jesse Rogers, as long as he lived, and Mrs. Rogers, his widow, after his 
death, continued to occupy the land on the north side of the ditch, that 
is, the 10 acres in dispute. I t  also appeared, without objection, that 
Mrs. Rogers had called upon one of the parties to inquire why he claimed 
her land, and while he asserted his title to it, she was offered $50 for 
her claim, or a life estate in the land if she would pay for a part of the 
ditching. She also testified that the 10  acres are a part of the M. D. 
Allsbrook tract of land, and that she did not comply with the agree- 
ment to ditch the land, as she found when she read the paper that it 
required her to do all of the ditching for the entire farm, instead 
only of that on her side of the ditch, and i t  was not what she agreed 
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to do, and cost too much Sor her to pay. I t  must not bc understood that 
we are intimating any opinion as to the forc'e or weight of the 
evidence, but consider only the question whether there is any (300) 
evidence, leaving the weight. of it entirely to the jury. Upon a 
review of all the testimony, our conclusion is that the case should have 
been submitted to the jury, with proper instructions from thc court upon 
the question of location, that is, to dete~mine whether or not ihe ditch 
i~ the dividing line. 

New trial. 

(Filed 5 March, 1913.) 

1. Divorce-Notes-Contracts-Illegal Consideration-Remedies. 
Notes given by the husband in consideration of the procurement by 

the wife of a divorce a vinculo is against public policy and not enforci- 
ble, as  the law will not afford a remedy to compel either of the parties 
to perform i ts  obligation. 

2. Divorce-Notes-Contracts Written -Illegal Considerations - Par01 Evi- 
dence. 

A note containing a n  indorsement that  i t  was given in consideration of 
the wife of the maker obtaining a divorce a winculo from him in six 
months, otherwise not collectible, and that  payee agrees thereto, appears 
upon i ts  face to  arise ex turpi causa, and i t  may not be shown, in  a suit 
by the payee thereon t o  purge the instrument of its illegality, that  its 
consideration was not correctly stated in  the writing, but i n  fact was 
for the  payment of alimony, the par01 evidence proposed being contra- 
dictory of the written instrument in that respect. 

APPEAL by plaintiffs from Bragalw, J., at the November Term, 1912, 
of PITT. 

Ward & Grimes for  plaintiff. 
Albion Dunn for defendant. 

WALKER, J. This action was brought to recover the amount of 
two notes under seal, dated 1 April, 1911, one for the sum of $500 due 
10 June, 1911, and the other for $1,000 due 15 October, 1911, with 
interest after maturity. Thc notes were payable to C. C. Pierce and 
F. C. Harding, attorneys of Mrs. Ruth Cobb, plaintiffs, and 
were signed by B. P. and J. 11. Cobb, defendants. On thc back (301) 
of the notes, at  the time they were executed, was the following: 
"Tt is fully understood and agreed that this note shall not become due 
nor collectible in any event until Mrs. Ruth Cobb shall have obtained 
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from her husband, the said B. P. Cobb, in  a court of competent juris- 
diction, a complete and absolute divorce from the bonds of matrimony, 
and shall present thc said 13. P. Cobb a duly crrtified copy of the decree 
granting same; this being the coi~sideration for which this note is given. 
I f  the said Ruth Cobb shall fail to secure said divorcr within at  least 
six months f~ om 30 June, 3911, then this notc shall be null and void. 
And the payees herein, in  accepting this note, agree to thc conditions 
above set out." Plaintiffs offered lo show by tho testimony of C. C. 
Pierce, one of the plaintiffs, that the writing on the back of the notes 
did not truly express the agrerrnent, and that the real agreemcxt was 
really one to pay alimony; he admitted, though, that he knew of the 
indorscnient when he received the notes for Mrs. Ruth Cobb, and that 
i t  provided that the consideration of the notes was the divorce of the 
defendant, B. P. Cobb, from the bonds of matrimony, and while he 
protested against the insertion of the clause, he did not require that it 
should be stricken out, but received the notes and has brought this 
action upon them with the indorsement still there, and als6 that the 
understanding was that the notes should not be paid until the divorce 
was granted. The testiniony of C. C. Pierce was tendered in these 
words: "Plaintiffs offer to prove a contradiction of the stipulation on 
the back of the notes, and that such proof will show a lawful considera- 
tion for tho payment of support and alimony." At  the close of the 
plaintiff's evidence, the court ordered a nonsuit, and plaintiffs appealed. 

The objection was made that plaintiffs cannot maintain this action, 
because they are not thc real parties in interest (Revisal, sec. 400), 
nor are they, within the meaning of the Revisal, sec. 404, "trustees of 
an  express tmmt," and Martin v .  Mask,  158 N. C., 436, was cited in 
support of the contention; but we need not decide that question, as we 
are satisfied that upon another ground thc notes are, void, and the 

nonsuit was properly entered. No contract which is against 
(302) good morals or the public policy of the State will be enforced by 

its courts. I f  the consideration upon which i t  i s  based is illegal, 
the courts will leave the parties where i t  found them, and will lend 
their aid to neither of the parties. The law will ~ i v c  no sanction to a 

a. 
transaction which involves the violation of its principles, nor will i t  
afford a remedy to compel either of the parties to perform its obliga- 
tion. I t  was said in Edwards v. Gold~boro,  141 N. C., at  p. 72: "The 
law gives no action to a party upon an illegal contract, either to en- 
force i t  directly or to recover back money paid on i t  aftcr i t  has been . 
executed. Webb v. FuZehire, 25 N. C., 485; Wmden v. Plummer, 49 
N. C., 524; 15 Am. and Eng. Enc. (2 Ed.), 997. The rule rests upon 
the broad ground that no court will allow itself to be used when its 
judgment will consummate an act forbidden by law. The maxim is 
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ex dolo ma10 (or ex turpi cau.~a) lzon oritur actio, and the kindred 
one is in pari delicto potior est conditio defendentis. I n  such cases 
the law leaves the parties where i t  finds them. When parties are in 
pari delicto in respect to an illegal contract, and one obtains advantage 
over the other, a court will not grant relief (Wright v. Cain, 93 N. C., 
296)) and when they have united in an unlawful transaction to injure 
another or others or the public, or to defeat the due administration of 
the law, or when the contract is against public policy, or contra bonos 
mores, the courts will not enforce i t  in favor of either party. York 
v. Merritt, 77 N.  C., 213; ibid., 80 N. C., 285; King v. Winants, 71 
N. C., 469; Phckston v. Brown, 56 N. C., 494; Sparks v. Sparks, 94 
N. C., 532." I f  the object of a contract is to divorce man and wife, 
the agreement is against public policy and void. The reason of this 
rule is that; the law views with repugnance all contracts, the purpose or 
direct tendency of which, as gathered from its terms, is to dissolve the 
marriage tie, because of its regard for virtue, the good order of society, 
the welfare of the children as the fruit of the union, and the peculiar 
sanctity of the marital relation. The husband and wife cannot do by 
their consent what the law forbids to be done except by the legislative 
will, and then only in the way and by the method authorized. 
((The inducement of a wife to sue for a divorce by a promise on (303) 
the Dart of the husband to remunerate her for it, or for a hus- 
band and wife to agree that one of them shall bring a suit for a divorce 
and the other shall not defend, is against the law, which recognizes and 
upholds the sanctity of marriage, and is void. The same is true of an 
agreement, after a divorce has been granted, that the husband will 
pay the wife money if 'she will not move for a new trial, or, where the 
divorce has been wrongfully granted, that the parties will not disturb 
it. And an agreement not to sue or make claim for alimony has been held 

L 

void. A promise to marry made by a man already married, to take 
effect when he has obtained a divorce from his present wife, is illegal 
and void." 9 Cyc., 519-520. All this will be found fully discussed in 
the books, and especially in the one just cited. It is  such familiar 
learning that we need not make further comment upon it. Archheli 
v. Archbell. 158 N. C.. 408. 

The remaining question is, whether this contract is within the prin- 
ciple and the denunciation of the law. We think it will so appear by an 
examination of the indorsement on the notes. I t  stipulates that Mrs. 
Ruth Cobb shall obtain a divorce in the courts and that the notes are 
not to be payable until she has done so, and she is alIowed only six 
months within which to secure the divorce. I n  other words. she must 
obtain a divorce as a condition of her right to have the money upon the 
notes, and she must do i t  quickly, or a t  least without any delay, the 
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penalty of ~vhich is the forfeiture of the money. She could not, under 
our procedure, obtain the divorce in shorter time than that fixed by 
the instrument. There is a clear and irresistible implication to be 
drawn from the terms of the written condition, that B. P. Cobb, the 
husband, will not resist or retard her recovery, but she was to have 
her own way. I f  we could consider the testimony of Mr. Pierce, it 
would appear that the object of this transaction, as we have stated it, 
was well understood by the parties, and so well was its legal effect 
appreciated that he protested against it, but did not have the illegal 

stipulation eliminated. It would also appear that the husband 
(304) was engaged in  assisting his wife to procure evidence, the 

testimony of a lewd woman, to convict him of infidelity, so 
that a divorce a vincdo might be had, and a deposition for this pur- 
pose was actually taken and the name of another witness of unsavory 
reputation was furnished. But i t  is not necessary that the oral testi- 
mony should be further dwelt upon, as the instrument, we think, is 
void on its face, without any aid from extrinsic facts, and, besides, the 
offer to contradict or vary its terms was properly excluded from con- 
sideration in granting the nonsuit. This was not a proposal to show 
a parol agreement contemporaneous with and collateral to the written 
agreement, and also consistent with it, so that the two could well stand 
together in  perfect harmony, but i t  was an attempt to overthrow the 
written contract and to substitute a new one in  its place, the terms of 
which are not only repugnant to it, but utterly destructive of it. The 
rule is established that the collateral oral agreement must not contradict 
that which is written; but leaving it in full force, as expressed by the 
parties in the writing, the other part of the contract is permitted to be 
shown in  order to round it out, so that it will appear in its complete- 
ness, the same as if all of it had originally been reduced to writing. 
Ecans v. Freeman, 142 N.  C., 61. I n  Clark on Contracts (2 Ed.), p. 
85, the rule is thus expressed: "Where a contract does not fall within 
the statute, the parties may at their option put their agreement in writ- 
ing or may contract orally, or put some of the terms in writing and 
arrange others orally. I n  the latter case, although that which i s  written 
cannot be varied by parol evidence, yet the terms arranged orally may 
be proved by parol, in which case they supplement the writing, and 
the whole constitute one entire contract." The foregoing principles 
are fully discussed in Cobb v. Clegg, 13? AT. C., 153; Typowriter Co. v. 
Hardware Co., 143 N.  C., 97; Evans v. Freeman, supra; Woodson v. 
Beck, 151 N.  C., 144; Walker v. Cooper, 150 N .  C., 129; Basnight v. 
Jobbing Co., 148 N.  C., 350; Walker v. Venters, 148 N. C., 388; Me&- 
cine Co. v. Mizell 148 N.  C., 384; some of the earlier cases being Twidy 
v. Sanderson, 31 N.  C., 5 ;  Kerchner v. McRae, 80 N. C., 219; 
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Bruswell v. Pope, 82 N. C., 57, and Terry  v. R. R., 91 N. C., (305) 
236, citing Hawkins v. Lea, 8 Lea (Tenn.), 42. I n  Cobb v. 
Clcgg, supra, after stating the general rule that "when parties reduce 
their agreement to writing, it is a rule of evidence that parol testi- 
mony is not admissible to contradict, add to, or vary it, for although 
there may no law requiring the particular agreement to be in  writing, 
yet the written memorial is regarded as the surest evidence," the Court 
further said that this rule did not apply where the writing is not, and 
was not understood to be, a memorial of the whole agreement, which 
is severable into parts, one of the parts only having been reduced to 
writing, for in such a case it is competent to show, by oral proof, ihe 
other part, if not in conflict with that which had been written, the 
oral part being but the complement or counterpart of the other. Even 
when the rule is properly understood, there will sometimes be diffi- 
culty in its application, as shown in the cases upon the subject, but we 
are quite sure that the evidence offered in this case falls within the 
rule of exclusion, as it plainly not only contradicts the written terms, 
but completely subverts them, or at  least displaces them for another 
contract with different, if not opposite, stipulations. I n  Mofitt  v. 
Xaness, 102 N.  C., 457, we are admonished that the salutary rule 
against the admissibility of parol testimony to vary the terms of a 
written instrument has, perhaps, been relaxed too much, the farthest 
limit having been reached, beyond which i t  is not safe to go. The Court 
sounds the alarm and warns us against the dangers ahead, which warn- 
ing we should carefully heed, as we said in Cobb v. Clegg, supra. I t  is 
best to trust to the words of the writing, which the parties have chosen 
to protect and preserve the integrity of their treaty, than to rely on 
human memory for he exact reproduction of their words,. for Judge 
Taylor said in  Smith v. Williams, 5 N. C., 426: "The writers on the 
law of evidence have accordingly, in arranging the degrees of proof, 
placed written evidence of every kind higher in the scale of proba- 
bility than unwritten; and notwithstanding the splendid eloquence of 
Cicero to the contrary, in his declaration for the poet Archias, the 
sages of our law have said that the fallibility of human memory 
weakens the effect of that testimony which the most upright (308) 
mind, awfully impressed with the solemnity of an oath, may 
be disposed to give. Time m7ears away the distinct image and clear 
impression of the fact and leaves in the mind uncertain opinions, im- 
perfect notions, and vague surmises." We must adhere strictly to the 
rule, which is of very ancient origin and has been accepted and highly 
regarded from the earliest to the latest periods of the law, as affording 
the safest ground for courts and juries to ascertain and settle contested 
rights, by requiring that formal writings, which hespeak solemnity and 
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deliberation in their preparation and execution, "shall be standing evi- 
dence against the parties entering into them," as i t  was put by Justice 
Ashu*-st in 4 Term, 331. The solemn wills, deeds, and other writings 
by which we settle our estates and rights was once said to be the laws 
which private men are allowed to make for themselves and not to be 
altered, even by the King in his courts of law, and not in the court of 
conscience, except for fraud or mistake. Lord Dyer, in Plowden, 345. 
I n  two more recent cases the rule is considered with special reference 
to facts much like those now before us. Sir William Grant said, in  7 
Qesey, 211: "By the rule of law, independent of the statute, parol evi- 
dence cannot be received to contradict a written agreement. To admit 
i t  for the purpose of proving that the written instrument does not con- 
tain the real agreement would be the same as receiving it for every 
purpose. I t  was for the purpose of shutting out that inquiry that the 
rule was adopted. Though the written instrument does not contain 
the terms, it must in contemplation of law be taken to contain the agree- 
ment, as furnishing better evidence than any parol can supply"; and 
Judge  Chase said in O'Hara v. Hall, 4 Dallas (U. S.), 340 (1 L. Ed., 
858) : "You may explain, but you cannot alter, a written contract by 
parol testimony. A case of explanation implies uncertainty, ambiguity, 
and doubt upon the face of the instrument. But the proposition now: 
is a plain case of alteration, that is, an offer to prove by witnesses that 
the assignor promised something beyond the plain words and meaning 

of his written contract. Such evidence is inadmissible, and has 
(307) been so adjudged in the Supreme Court, in  Clark: v. Russell, 3 

Dal., 415. I grant that chancery will not confine itself to the 
strict rule, in cases of fraud and of trust; but we are sitting as judges 
a t  common law, and I can perceive no reason to depart from it." 

The proposal here is to show a different contract, for the purpose, 
i t  is said, of purging the.one which is evidenced solely' by the writing 
of its illegal taint;  but this will not do, as it plainly contravenes the 
rule of exclusion. I f  there was any mistake in  expressing the true 
agreement, the party must resort to a different method 'for its correc- 
tion, by which, perhaps, relief might be had, if the case appealed to 
the conscience of the court, which is, at  least, doubtful. Defendant 
denies that the parties have failed to embody their agreement in the 
writing and relies upon the rule. The offer to change the aspect of 
the contract by oral proof has somewhat the appearance of an after- 
thought by the wife. The transaction has passed beyond the stage 
where any locus penetenti~ can be found to avail anything in her ex- 
tremity. I t  is not what the man and his wife may now think would 
have been a better instrument for them or a more ingenious, though 
less ingenuous, form of expression, in view of the attack now made , 
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upon  t h e  notes in suit,  a n d  certainIy no t  what  one of t h e m  m a y  so 
think,  b u t  what  they really have  done, a s  shown by  their  wri t ten a n d  
n o t  the i r  spoken words. T h e y  entered into a contract forbidden by 
t h e  law, a n d  we  can  give n o  a id  t o  i t s  enforcement, b u t  must  affirm 
t h e  judgment  of nonsuit. 

Affirmed. 

Ci ted:  Carso.rz v. I n s .  Co., post, 447; Richards v. Hodges, 164 
N. C., 188. 

(308) 
ADA DRAPER. A ~ ~ K I S T R A T R I X ,  v. ATLANTIC COAST LINE RAILROAD 

COMPAKY. 

(Filed 26 February, 1913.) 

1. Railroads-Negligence-Objects Upon Track-Observation of Engineer- 
Evidence. 

When a railroad company is sued for damages for the negligent killing 
of the plaintiff's intestate, alleged to have been run over a t  night by the 
defendant's train, while he was lying drunk and helpless upon the track, 
and there is evidence on the part of defendant tending to show that  the 
train could not have been stopped under 200 yards, and that  the engi- 
neer could not have seen the intestate a t  that  distance, owing to his po- 
sition on the track, with an electric headlight, with which the locomo- 
tive was equipped, evidence is competent to show that  a man standing 
on the track where the intestate was killed could have been seen a dis- 
tance of 400 or 500 yards by the engineer, as a circumstance upon the 
question within what distance the engineer could have seen a man down 
upon the track. 

2. Same-Stopping Train-Opinion-Harmless Error. 
When the question a t  issue is whether the engineer on defendant rail- 

road company's train could have stopped the train, a t  the speed i t  was 
then running, in  less than 200 yards, or in time to have avoided the kill- 
ing of plaintiff's intestate from the time he could have been seen down 
on the track by the electric headlight of the locomotive, it  i s  incompe- 
tent for witness of the plaintiff to testify that  a passenger train could 
have been stopped in 75 yards, unless this testimony were based on the 
facts in  evidence as  to the speed of the train, i ts length and weight, and 
the condition of the track; but held harmless error in  this case, as  the 
witness further testified that he knew nothing of the distance i t  would 
take a train, such as  the one in evidence, to stop, under the existing 
conditions and circumstances. 

3. Same. 
When in a n  action to recover of a railroad company damages for the 

alleged negligent running over and killing of plaintiff's intestate the 
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question a t  issue was the distance within which the train could, under 
the circumstances, have been stopped, it  was competent for plaintiff's 
witness to testify that  this could have been done within 200 yards, 
especially when the defendant was endeavoring to establish that fact, 
a s  in this case. 

4. Same-Positive Evidence-Instructions. 
The testimony of defendant railroad compapy's engineer as to whether 

he could discover the plaintiff's intestate down upon the track in time 
for him to have stopped the train under the circumstances to avoid the 
injury complained of, and that of plaintiff's witness in contradiction, 
are of the same character of evidence, and i t  was not an error in the 
court to refuse to  instruct the jury that the engineer's testimony was 
positive and that plaintiff's witness was not positive, the only difference 
between the two being that the jury may consider the better opportunity 
of the engineer to know. 

6. Appeal and Error-Exceptions-Assignments of Error. 
An assignment of error to the charge of the court to the jury to which 

there is no exception in the case on appeal will not be considered. 

6. Measure of Damages-Instructions-Charge as a Whole-Harmless Error. 
The judge in his charge to the jury upon the measure of damages for 

the negligent killing of plaintiff's intestate instructed them that they 
could award $500, $2,000, or any amount they concluded was right, bas- 
ing their findings upon the evidence ifi the case a s  they saw it, not ex- 
ceeding the amount demanded: Held,  this charge furnished no rule for 
the admeasurement of damages, and standing alone was erroneous, but 
considered with the other parts of the charge in  this case, which, taken 
as a whole, gave the correct rule of damages, was not reversible error. 

7. Railroads-Negligence-Down on Track-Burden of Proof. 
In  a n  action to recover damages for the negligent killing of plaintiff's 

intestate by a train of the defendant railroad company, while the intes- 
tate was down and helpless on the track, the burden is on the plaintiff 
to establish three facts: (1) That the intestate was killed by the de- 
fendant's train; (2) that  the intestate was down on the track in an ap- 
parently helpless condition;. ( 3 )  that  the defendant, by the exercise of 
ordinary care, could have discovered the intestate in time to stop the 
train and avoid the killing. 

8. Same-Evidence-Stopping Train-Ordinary Care-Questions for Jury. 
In an action to recover of a railroad company damages for negligently 

killing the plaintiff's intestate a t  night, i t  was admitted that  it  was the 
defendant's train that  killed him; there was evidence that he was down 
and helpless on the track; and as  to whether the defendant's engineer 
used ordinary care in stopping the train in  time to avoid the killing, 
defendant's engineer testified the train could have been stopped within 
200 yards, and that he discovered the object upon the track to be a man 
when 160 yards distant. I t  was also in evidence that  a man standing 
could be seen by the aid of the electric headlight on the engine a dis- 
tance of 400 or 500 yards: Held,  i t  was a question for the jury to de- 
cide whether the engineer, in the exercise of ordinary care, could have 
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discovered the object down on the track more than 200 yards away, and 
that  he could have stopped the train in time to avoid the killing, after 
he had discovered it  was a man. 

9. Same-Opinion Evidence. 
In  a n  action for damages for the ncgligcnt killing of plaintiff's intes- 

tate, who was down and helpless on the track and thus run over by the 
defendant railroad company's train, involving the question as  to whether 
the engineer, by the exercise of ordinary care, could have stopped the 
train in  time to have avoided the killing, the jury are not bound by the 
opinions of the witnesses as  to  the distance within which the train 
could be s t o p ~ e d .  and may consider the evidence of the coridilion of the 
track, the giade,'the length and weight of the train, the speed, and other 
relevant circumstances in  connection with these opinions, and from the 
whole evidence determine within what distance i t  could have been 
stopped. 

APPEAL by defendant from Wrbb, J., at August Term, 1912, of (310) 
NORTIIAMPTON. 

This action is to recover damages for the alleged negligent killing of 
the plaintiff's intestate. 

I t  was admitted at  the trial that, in  the early morning of 1 July, 
1911, a t  3 :25 o'clock, while i t  was very dark, the plaintiff's intestate 
laid down on his back upon the defendant's track between Weldorr and 
Qaryshurg, and was in this position when he was stricken and killed 
by defendant's train. 

I t  was also admitted that the track was straight from 'weldon to 
the point where the intestate of plaintiff was struck, a distance of a 
mile and up grade, and that the train was going from Weldon to point 
and beyond where plaintiff's intestate was hit, and that defendant's 
said passenger train ran over and against the plaintiff's intestate; that 
said train was equipped with the best electric headlight, and that plain- 
tiff's intestate died in  a short time after the accident as a result of his 
injuries. 

I t  was in evidence that the intestate was ver,y dmnk, and that he 
was inquiring for a place to sleep a short time before he was killed. 

The train consisted of the engine, a baggage car, an express car, and 
four heavy Pullmans, and the body was found, after the killing, under 
the first tmck of the sccond car from thc engine. 

I t  was a char  night, the track was straight, the train was moving 
slightly up gradc at a speed of 30 or 40 miles an hour, and there was 
evidencc t h a t  the clcctric headlight wodd cnablc the errgirrecr 
to see a man standing up 400 or 500 yards. The train was (311) 
equipped with thc best appliances, and the engineer testified that 
hc discovered a rnan was on the track when 165 yards distant, and that 
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he could stop the train in  the "neighborhood of 200 yards"; that 200 
yards was "as near as he could stop it." 

H e  also testified that when he first saw the object, he knew i t  was 
a man; that his body was in  the center of the track, with his legs over 
the right-hand rail, and that the body was not concealed, lout was a 
little lower. 

The conductor testified, among other things, that a man could be seen 
about 200 yards on the track. 

There was evidence on the part of the defendant that the train 
was properly equipped; that a careful lookout was maintained; that 
the intestate could not have been seen a greater distance than 165 yards, 
that the train could not have been stopped in less than 200 yards. 

There was a verdict and judgment in favor of the plaintiff, and the 
defendant excepted and appealed. 

W.  E. Daniel,  Peebles & Harris ,  and Guy & Afidgette for plaintiff. 
" Mason, W o w e l l  & Long and F. S. XprzilZ for defendant .  

ALLEN, J. There are several exceptions to evidence, none of which 
require extended discussion. 

I t  was competent to prove that a man standing could be seen with 
an electric headlight 400 or 500 yards, for the purpose of showing 
the force of the headlight, as a circumstance upon the question within 
what distance the engineer could see a man down on the track, and 
it also appears that this fact was not in dispute, as a witness for the 
defendant testified: ('How far  you can see an object on the track with an 
electric headlight depends on how the object is. The size of a man 
standing up, you could see 400 or 500 yards." 

The question asked the witness for the plaintiff, "How far  would you 
say, then, that it would take to stop a passenger train after i t  began 

to stop?" and his answer, "Seventy-five yards," ought to have 
(312) been excluded, unless i t  is assumed that the question and answer 

were based on the facts in  evidence as to the speed of the train, 
its length and weight, and the condition of the track; but the whole 
evidence of this witness shows that the opinion he expressed could not 
have influenced the verdict. 

He  said on cross-examination, "that he had seen trains stop with 
emergency air-brakes, but he could not give an instance nor had he 
ever measured the distance from the application of the brake to the 
stopping place of the train. The train upon which he saw the emer- 
gency brakes applied was a light Seaboard train, running not over 
20 or 25 miles an hour, and he knew nothing at  all about how long it 
would take the emergency air-brakes to stop a heavy Pullman train, 
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running 30 or 40 miles an hour. He  had never ridden on an Atlantic 
Coast Line train." 

The answer of the witness for the plaintiff, that the train which 
killed the intestate, properly equipped, and at  the speed it would attain 
from Weldon to the place of the killing, could be stopped within 200 
yards, was competent, but if not, this was a fact the defendant was 
endeavoring to establish, and the engineer and the conductor testified 
that the train could be stopped within 200 yards. 

The eleventh exception is to the failure to charge that the evidence 
of the engineer as to when he did or could discover the intestate was 
positive evidence, while the testimony of the plaintiff's witness on this 
question was not positive. The form of the prayer for instruction 
shows the difficulty confronting the defendantjs counsel. He was en- 
deavoring to contrast positive and negative testimony, and while he 
asserted that the evidence of the engineer was positive, he was not will- 
ing to commit himself to the statement that the evidence of the plaintiff's 
witness was negative. 

We fail to see the distinction attempted to be drawn, and are of 
opinion that the evidence of an engineer that he could or could not 
have discovered within a certain distance, belongs to the same clase 
with that of another witness, who testifies to the same fact, 
and that the only difference between the two is that the jury (313) 
may consider the better opportunity of the engineer to know. 

The thirteenth assignment ef error cannot be co~sidered, because it 
is based on alleged error in  a part of the charge, to which there is no 
exception in the case on appeal. Workey  v. Logg ing  Co., 157 N. C., 
498. 

The fourteenth assignment of error is to the concluding sentence in 
the charge on damages: "You have a right to give this man $500, 
$2,000, or any amount that you may come to the conclusion that he is 
entitled to recover, basing your findings upon the evidence in  the case 
as you see it, not exceeding $2,000." 

Standing alone, this charge would be objectionable, because it 
furnishes no rule for the admeasurement of damages, but i t  must be 
considered in connection with other parts of the charge, and imme- 
diately before the sentence quoted the court charged the jury, clearly 
and at  length, as to the correct rule of damages, to which no exception 
was taken. 

This disposes of the exceptions relied on in the brief of the defendant, 
except those relating to the motion to nonsuit. 

The burden was on the plaintiff to establish three facts: 
1. That the intestate of the plaintiff was killed by the train of the 

defendant. 
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2. That at the time of the killing the intestate was down on the " 
track in an apparently helpless condition. 

3. That the defendant, by the exercise of ordinary care, could have 
discovered the intestate in time to stop the train and avoid the killing. 

The first fact was admitted, and there was ample evidence to sustain 
a finding in favor of the plaintiff on the second. The third was in 
more doubt, and while we think, on the whole evidence, the jury might 
have found this in accordance with the contention of the defendant, we 
cannot say there is no evidence to support a finding in favor of the 
plaintiff. 

According to the evidence of the defendant, the train could be stopped 
within 200 yards, and the engineer testified that he discovered i t  was a 

man on the track when 165 yards distant. I t  was also in evi- 
(314) dence that a man standing could be seen by the aid of the electric 

headlight 400 or 500 yards. 
I f  so, was i t  not a reasonable inference that the engineer could have 

discovered that there was an obstruction on the tracik more than 200 
yards away, and that if he had then gotten the train under control he 
could have stopped it in time to avoid the killing, after he discovered it 
was a man?  

Again, the jury was not bound by the opinion of witnesses as to 
the distance within which the train could be stopped, and had the right 
to consider the evidence of the condition of the track, the grade, the 
length and weight of the train, the speed and other relevant circum- 
stances in connection with these opinions, and from the whole evidence 
to determine within what distance it could be stopped. Wright v. R. R., 
127 K. C., 226; Davis v. R. R., 136 N. C., 117. 

If so, there was evidence that the train could be stopped in less 
than 200 yards, and in time to avoid the killing. 

The motion for judgment of nonsuit was properly overruled, and 
on the whole case we find no reversible error. 

No error. 

Cited: Halzford v. R. R., 167 N. C., 278; Qray v. R. R. ib., 436; 
Hopkim v. R. R., 170 N. C., 486,487. 
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(315) 
GRACE CHURCH ET AT,. v. W. W. ANGE. 

(Filed 12 February, 1913.) 

1. Wills-Interpretation-Rectory-Trusts and Trustees--Powers of Snle- 
Interpretation of Statutes. 

A testator devised lands to the trustees of a certain church, "to be 
held by them as a rectory or residence for the ministers of said church; 
that the same shall not be disposed of, sold, or used in any otper way 
or for any other purpose than the one designated," etc.: Held, the lan- 
guage used, that  the property "shall not be disposed of, sold, or used in 
any other manner," etc., manifested a n  intention to effectuate the trust, 
and to permit a sale if the purpose declared would be promoted thereby; 
and, further, if the power to sell and reinvest in  other lands suitable 
for a rectory is not contemplated by the will, i t  is not.forbidden, and 
may be done under section 2673 of the Revisal. 

2. Equity-Charitable Uses-Failure of Use-Unforeseen Events-Devises- 
Powers of Sale. 

Courts of equity have jurisdiction to sell property devised for charita- 
ble uses where, on account of changed conditions, the charity would fail 
or i t s  usefulness would be materially impaired without a sale. 

APPEAL from Rragaw, J., from judgment rendered by consent at  
chambers, 20 Decembcr, 1912, from WASHINGTON. 

This is a controversy submitted without action on thc following 
statcmcnt of facts: 

SECTION 1. That Clarence Latham, and thc other individual plain- 
tiffs named abovc, constitutc the wardens, vestrymen, and trustees of 
Grace Church, of Plymouth, N. C., and are authorized by law to sell 
and convcy real estate belonging to tho said church. That the said 
church is an organization with those powers and rights as prescribed 
in sections 2672, 2673, etc., of Revisal. 

SEC. 2. That Mrs. M. F. Spruill, who died on or about . . . . March: 
1881, left a last will and tcstament, which said will was regularly exe- 
cuted arid properly probated and docketed in Washington County; a 
copy of the only material parts of said will is hcreto annexed and madc 
a part hereof. 

SEC. 3. That those lots in the town of Plymouth, mentioned in 
item 6 of said will, to wit, parts of lots 158, 159, 160, 161, had stand- 
ing thereon, a t  thc time said will took effect, a residence of the tosta- 
trix together with her furniture and household effects, and that she 
owned same in  fee simple. 

Sm. 4. That immediately after the death of the testatrix, the said 
Grace Episcopal Church took possession of the said four lots mentioned, 
to wit, in 3881, and used same for the purpose of rectory or residence 
for the ministers of said church. 
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SEC. 5. That in 1886, or thereabout, the dwelling-house on said lots 
was destroyed by fire, and ever since said time there has been no resi- 
dence on said lots. The said church, however, has held actual, quiet. 
continuous, and notorious adverse possession of. said lots since said date 
until the present time, claiming said parcel of land as its own. 

SEC. 6. That the location of said lots is such that a residence could 
not be satisfactorily used thereon; said lots lying in close proximity to 

the freight depot and yards of a railroad company, and being 
(316) iotally unfit for residential purposes. 

SEC. 7. That it is the purpose of the plaintiffs to sell said 
lots and use the proceeds arising therefrom for the purpose of buying 
a rectory and residence for the ministers of the said church at a more 
proper and suitable location. That said plaintiffs contend that, under 
the provisions of section 6 of said will, they have a right to so convey 
said property, the funds arising therefrom to be used for the purpose 
above mentioned. 

SEC, 8. That the plaintiffs contend that they are the owners in fee 
simple of said property, and have a right to convey same in fee simple. 

SEC. 9. That the plaintiffs, being properly authorized so to do by said 
church, and acting within the scope of their power, have agreed to sell 
and the defendants have agreed to purchase the said four lots men- 
tioned in item 6 of the said will, at  the  rice of $1,100. That the plain- 
tiffs have tendered deed, and the defendant has refused to accept same 
on the ground that plaintiffs cannot convey a good title, in  fee simple, 
for the said four lots. 

SEC. 10. That it is agreed that, in the exercise of good judgment, it 
would be wise for the plaintiffs to sell said land, and to build or buy 
a rectory at  a more suitable location for the same. 

SEC. 11. By consent, judgment herein may be rendered in vacation. 
Wherefore, i t  is prayed that if the court be of the opinion that plain- 

tiffs can make a good title, that it so adjudge, and that defendant be 
required to pay the purchase price and take deed; if, on the other 
hand, the court be of the opinion that plaintiff cannot make a good 
title, that it so adjudge. 

WILL O F  MRS. SPRUILL. 

"ITEM 6. I give and bequeath and devise the upper parts of lots No. 
158, 159, 160, and 161, in  the town of Plymouth, lying on the south 
side of Water Street, together with all of the furniture, books, por- 
traits works of art, plate, silverware, apparel, privileges and appur- 

tenances thereunto in any wise belonging, to the wardens, vestry, 
(317) and trustees of Grace Episcopal Church of Plymouth, N. C., and 

the members of said congregation, i t  being Protestant Episcopal 
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Church, in  the diocese of North Carolina, and their heirs and successors 
in office, to be by them held as a rectory or residence for the ministers of 
said church, and I hereby will and declare that the same shall not be 
disposed of, sold, or used in  any other way or for any other purpose 
than the one designated in this clause of my will. 

('ITEM 7. I give and devise to the said wardens and vestry and 
trmtees of said church and the members of the said congregation, and 
thejr heirs and successors in office, the water part of lot No. 148, and 
my two-thirds of the upper part of said lot in the town of Plymouth 
to be held, used, and enjoyed and disposed of by them for benefit of 
said church." 

Judgment was rendered in favor of the plaintiffs, and defendant 
excepted and appealed. 

S. B. Spruill for plaintiffs. 
W.  M.  Bond, Jr., for defendant. 

ALLEN, J. The will under consideration contains no restraint upon 
alienation that the law would not have imposed upon the dedaration 
of trust in  favor of Grace Church, as the property is devised in  trust, 
and, in the absence of a power conferred by the will, could not be sold 
for any other purpose than the one designated, and the language used 
can have no legal signification except to confer the power to sell. 

The language, the prdperty "shall not be disposed of, sold, or used 
in any other may or for other purpose than the one designated in  this 
clause of my will," manifests an intention to effectuate the trust, and 
to permit a sale if the purpose declared, of providing a rectory, can be 
thereby promoted; but if this power to sell and reinvest in other land, 
suitable for a rectory, is not contemplated by the will, i t  is not for- 
bidden, and under the statute, Revisal, sec. 2673, the plaintiffs can sell. 

I f ,  however, this was doubtful, the sale in  this case has the sanction of 
the court, and courts of equity have long exercised the jurisdiction to 
sell property devised for charitable uses, where, on account of changed 
conditions, the charity would fail or its 'usefulness would be mate- 
rially impaired without a sale. Lockland v. Walker, 52 N. W., (318) 
(Mo.), 427; Brown v. Baptist Society, 9 R. I., 184; Stanly v. 
Colt, 72 U. S., 119; Jones v. Habersham, 107 U. S., 183. 

I n  the.last case, the Court said of an express provision against aliena- 
tion: "It will not prevent a court of chancery from permitting, in  case 
of necessity arising from unforeseen change of circumstances, the sale 
of the land and the application of the proceeds to the purposes of the 
trust. Tudor on Charitable Trusts (2d Ed.), 298; Stanly V .  Colt, 5 
Wall., 119, 169." 
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W e  a r e  of opinion t h a t  t h e  sale is  valid, and  the  judgment of the  
Superior  Cour t  is  

Affirmed. 

C i t e d :  Col lege  v. R i d d l e ,  165 N .  C., 217;  F i s h e r  v. Fisher ,  170 S. C., 
381. 

GEORGE WINDLEY, ET ALS, TRUSTEES, v. HARMON MoCLINEY ET ALS.. 

TRUSTEES. 

(Filed 19 February, 1913.) 

1. Religious Denominations-Free-mill Baptist-Independent Government- 
Najority Rule. 

The colored "Free-Will Baptist Church" a t  Pantego, like all other Bap- 
tist  churches, is congregational in its church polity. Each congregation 
is independent in government, and a majority of its members control. 

2. Same-Church Polity-Conference-Injunction-Rights of Members. 
A "Free-Will Baptist Church" held its property under a deed made to 

its trustees in  that name. The congregation of this church united with 
other churches in an annual conference known as "United American 
Free-Will Baptist," which adopted a certain discipline at  one of the con- 
ferences, which was subsequently revised, but there was a division, and 
a t  the next conference those churches which had voted to reject the re- 
vision were denied a seat in the conference. Thereafter the members 
of this church by a divided vote adopted the conference revision, where- 
upon the minority withdrew and chose another pastor. Subsequently 
the majority of the congregation of the church elected trustees for the 
property, and chose a pastor. I t  appeared that  there was no difference 
in doctrine or denominational creeds. In an action to enjoin the ma- 
jority faction from worshiping in the church building, owned by the 
congregation, it is Held,  the congregation had a right to join the confer- 
ence and adopt its discipline, but this did not destroy their individuality 
and independence as a congregation, and that neither faction had the 
authority to exclude the other from worshiping in the church, the owner- 
ship of the church building being in the whole membership, its use con- 
trolled under the majority rule. 

(319)  APPEAL f r o m  Beaufort;  heard before B r a g a w ,  J., a t  chambers, 
1 8  December, 1912. 

T h e  facts  a r e  sufficiently stated i n  t h e  opinion of the  Court  by  MR.  
CHIEF' JUSTICE CLARK. 

D a n i e l  & W a r r e n  a n d  R. T .  X a r t i n  for  p la in t i a s .  
W a r d  & G r i m e s  for de f endan t s .  

CLARK, C. J. T h e  plaintiffs, representing 55  of the membership 
of t h e  colored Free-Will Bapt is t  Church  a t  Pantego,  brought th i s  action 
against  t h e  defendants, representing 105 of said membership, to  restrain 
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them from worshiping in the church building which was owned by the 
congregation. The case in its general features nearly resembles that of 
Con,ffarence v. Allen, 158 N. C., 524, which is decisive of this case. 

This church, like all Baptist churches, was congregational in its church 
polity and each congregation is independent in government, and a 
majority of its members control. The judge finds as facts that this 
and other colored Baptist churches of that section united in an annual 
conference known as "United American Free Will Baptist" Church, and 
adopted a discipline; that in one of these conferences held in  1908 there 
was a revision of the discipiine, on which subject there was a division, 
and at the next conference those churches which had voted to reject the 
revision were denied a seat in the conference. That subsequently, at a 
quarterly meeting of the Pantego Church, 30 August, 1912, being the 
regular annual meeting for the election of a minister for said church, 
Rev. John Windley was elected pastor by a vote of 105 to 55, and at 
the same time the congregation voted to adopt the revised discipline. 
Thereupon the minority (whom the plaintiffs in this case represent) 
withdrew and chose another pastor. Subsequently, in  October, 1912, the 
congregation by a vote of 105 elected a board of trustees, who 
are the defendants in  this action, together with the pastor, said (320) 
Rev. John Windley. The judge further finds as facts that "neither 
the General nor Annual Conference of the United American Free-Will 
Baptist Church (with which the defendants affiliate), nor the Annual 
Conference of the Free-Will Baptists (with which the plaintiffs affiliate) 
has any control or governmental authority over the individual congre- 
gation, but that each congregation owns its own property, elects its own 
pastor, trustees, and other officers. That this church property at Pantego 
was purchased by the congregation collectively, without any assistance 
from any organization of any denomination." H e  further finds that 
the disciplines adhered to respectively by the plaintiffs and defendants 
"are not essentially different in doctrine and do not represent different 
denonlinational creeds; that the said denomination is not controlled by 
a bishop, but is congregational and the annual conferences are merely 
an association of churches for the purpose of joining their efforts for . 
general church work, but that the individual churches, with respect to 
their local work and local self-government, are independent; that since 
the election on 30 August, 1912, and the withdrawa1 of the minority 
(55 members), the names of those withdrawing have been dropped from 
the roll of the Pantego Church, no effort having been made by the 
minority to participate in the meetings of the majority remaining at 
the time of the withdrawal.'' Upon the above findings the court dissolved 
the restraining order and held that the defendants were entitled to 
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the free and unrestrained use of the church building, but that his judg- 
ment should not be construed as restraining the plaintiffs or any other 
members of the congregation from attending the regular religious services 
held by the majority members of the congregation. 

I f  i t  had appeared that there had been a change in church doctrine 
or in church polity, so material as to make the holding of the church 
by the defendants in effect a transfer to another denomination, a very 
different question would have been presented (Nash v. Eutton, 117 
N. C., 233) which we are not now called upon to decide. I t  is true 
that the deed for the church property was made to the trustees of the 

"Free-Will Baptist Church (Colored)," but subsequently thereto, 
(321) in 1890, this congregation united with other churches and changed 

their designation to the "United American Free-Will Baptist 
Church." I n  1908 there was a revision of the discipline, for which the 
delegate of Pantego Church voted, and the majority of its members 
by vote indorsed that action. The majority, 105 in number, are in 
possession of the church and are represented by the defendants in this 
action. The minority, consisting of 55,  objecting to the revision and 
styling themselves simply the "Free-Will Baptist Church," are claim- 
ing to control because this was the original designation of the church at 
the time the deed was made. This is the point in the controversy. 

I t  is true that the deed was made to "Trustees of the Free-Will Bap- 
tist Church of Pantego"; but the congregation had the right to join an 
annual conference or association styling itself "United American Free- 
Will Baptist," and to adopt a discipline prescribed by such con- 
ference. This did not destroy their individuality and independence as 
a congregation nor cause them to cease to be "The Free-Will Baptist 
Church of Pantego." Indeed, the prefix "United American" before the 
words "Free-Will Baptist" simply showed an association of the churches 
of the latter order. The congregation voted to join that conference in 
1890, and adopted its discipline without any division. The controversy 
over the revision of that discipline the judge finds was not as to a matter 
causing an essential or material change in church doctrine. On examina- 
tion of the discipline sent up in  the record, we are of opinion that the 
revision does not change in any way the identity of Pantego Church. 
I t  is still, as styled in  the deed, "The Free-Will Baptist Church" of 
Pantego. * % I  

The plaintiffs asked the court below to exclude the 105 members. The 
judgment excludes neither the 105 represented by the defendants nor the 
55 represented by the plaintiffs, but permits all to attend, and recognizes 
the ownership and control of the church as being in  the whole member 
ship, and that their will must be determined by the majority. 
, Affirmed. 
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G.  W. MITCHELL v. V. H. FREEMAN. 
(322) 

(Filed 19 February, 1913.) 

Limitations of Actions-Parol Contract to Convey-Acts of Ouster-Deeds 
and Conveyances. 

The statute of limitations does not begin to run in favor of one who has 
entered into possession of lands under a parol contract to ronvey and 
who has never paid any part of the purchase price, until after some act 
on his part showing that he is holding i t  adversely to the owner; and in 
this case it  appearing that no such act had been done prior to a recent 
conveyance, made within a year next before the commencement of the 
action, the plea is  not available. 

APPEAL by defendant from Cline, J., at the April Term, 1912, of 
BERTIE. 

L. L. Smith, for plaintiff. 
Winborn. & Winborne; Murray Allen, and Winston & Matthe'ws 

for defendant. 

Cr,~rex, C .  J. Thc plaintiff sold the land in controversy, 20 acres, 
to J. B. Ruffin for the sum of $60 upon a parol conditional sale under 
which he entered into possession in  1882. I n  March, 1909, the children 
of J. B. Ruffin, he being dead, conveyed a tract of land to the defendant 
Freeman, within the boundaries of which were embraced the 20 acres 
in controversy. There are several exceptions, but the only one that re- 
quires consideration is the defense of the statute of limitations. 
, The plaintiff executed no conveyance or written agreement to convey 

to J. R. Rufin or his heirs. Etuffin entercd into possession under a parol 
agreement to pay the purchase money. No part of this has been paid, 
nor has there bcen any offer to pay, though thc plaintiff is willing to 
accept the same with interest thereon. There is no evidence of any 
adverse possession until the conveyance to the defendant in March, 1909, 
and this action was begun in September of that year. The plea of the 
statute could no1 avail the defendants. 

No error. 
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f 323) 
A. H. STEPHENS v. L. B. MIDYETTE. 

(Filed 26 February, 1913.) 

1. Lessor and Lessee-Statute of Frauds-Assignment of Lease-Time of Pos- 
session-Parol Evidence. 

Where there is a written lease of land for five years, and the lessee 
assigns it in writing for the remaining term of three years, possession 
to  be delivered on demand, parol evidence is competent to show the 
time the transfer was to take effect, it appearing that the demand was 
made at the time testified to, and the evidence being explanatory of, 
and not contradicting, the written agreement. 

2. Lessor and Lessee-Statute of Frauds-Assignment of Lease-Seal. 
The written assignment on a lease of lands for more than three years 

is not required to be under seal, by our statute, Revisal, 976. 

3. Statute of Frauds-Pleadings-Demurrer-Evidence-0bjecios and Ex- 
ceptions. 

The statute of frauds must be pleaded, unless title is denied, and it 
cannot be made available by a demurrer or 'an objection to evidence. 

4. Lessor and Lessee-Leases-Statute of Frauds-Written Assignment-Reg- 
istration. 

The written assignment of a registered lease of lands for more than 
three years is not required to be registered under our statute. 

APPEAL by defendant from Daniels, J., at  December Special Term of 
PANLICO. 

D. L. Ward for plaintiff. 
A. D.  Ward and H.  L. Gibbs for defendants. 

CLARK, C. J. The defendants leased to W. J. Moore the land in 
question for the five years, 1909-1913, inclusive. Said Moore cultivated 
the land for two years. On 12 November, 1910, Moore assigned the lease 
to the plaintiff i n  writing as  follows: "I herewith transfer to A. H. 
Stephens my lease on the Midyette farm for the remaining term of three 
years. Said lease to be delivered upon demand." 

Objection was made that  the assignment was not under seal. The  
plaintiff Stephens was also allowed to testify over objection that  

(324) i t  was agreed a t  the time that  the transfer should take effect on 
1 .January,  1911. This did not contradict the writing, because 

i t  was specified therein that  the assignment was for the "remaining 
three years." It was in evidence also tha t  the demand was made, i n  
pursuance of the written assignment, on 1 January,  1911. Besides, i f  
the assignment had taken place 12 November, it specified tha t  i t  was 
for "the remaining three years." The evidence was not contradictory 
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of the  wri t ten agreement, bu t  was explanatory and  indeed i n  pursuance 
of i ts  evident meaning. 

Revisal, 976, requir ing leases f o r  more  t h a n  three years  t o  be p u t  i n  
writing, does not  require  the  use of a seal on a n  assignment. Noreover, 
the  s tatute  of f r a u d s  was not pleaded n o r  contract denied, a n d  a n  objec- 
t ion on t h a t  ground can  only be  taken by answer, a n d  no t  by  a demurrer  
o r  objection to evidence. Williams v. Lumber Co., 118 N.  C., 928;  Hem- 
mings v. Doss, 125 N .  C., 402. 

T h e  assignment, even of a mortgage, i s  not  required t o  be registered. 
Williams v. Brown, 127  N. C., 51. 

N o  error .  

J. E. BRADY v. R. B. BRADY. 

(Filed 19 February, 1913.) 

1. Actions-Transitory and Local-Distinction. 
Actions are  transitory when the transactions on which they are  based 

might take place anywhere, and a re  local when they could not occur 
except in some particular place, the distinction being in the nature of 
the subject of the injury, and not in the means used, or the place a t  
which the cause of action arose. 

2, Actions-Realty-Severed Trees-Personalty-Courts-Jurisdiction. 
When the cause of action is  for a certain sum of money, the proceeds 

of sale of timber, in the hands of one who is within the jurisdiction of 
our courts, which had been cut from lands claimed by the plaintiff lo- 
cated in another State, and there is  nothing in the complaint which 
would entitle him to recover, here or elsewhere, damages for injury to 
the lands, the action is  transitory, and may be maintained in our courts. 

3. Same-Pleadings-Trespass-Conversion-Election. 
The owner of lands from which trees growing thereon had been wrong- 

fully cut by another, and thus severed from the realty, may elect to sue 
for the recovery of damages to the land. but he must allege trespass, or 
he may waive the trespass, consider the trees severed a s  personalty, and 
sue for the wrongful conversion or wrongful carrying away of the trees, 
and recover their value. 

2. Same-Code Practice-Forms of Action. 
The owner of lands situated in our jurisdiction may waive his right 

to a n  action quare clausum fregzt and bring his action her@ to recover 
. the proceeds of the sale of trees which had been severed and converted 

here, under our Code system, which abolishes forms of action, and look- 
ing to the substance, requires only a simple, concise statement of the 
facts, and affords the party the relief to which he is entitled thereon. 
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6. Pleadings, How Construed-Prayers for Relief-Practice. 
A pleading is liberally construed to obtain substantial justice between 

the parties, and if it can be seen from its general scope that a party has 
a cause of action, although not stated with technical accuracy, it will 
be sustained. 

APPEAL from Webb, J., at Fall Term, 1912, of HERTFORD. 
This action is to recover $900 in  the possession of the defendant 

Bridger. 
The plaintiff alleges, in substance, that he is the owner of a tract of 

land in Virginia; that the defendant R. B. Brady has sold the timber on 
said land, and has caused the same to-be cut and removed; that $900 
of the money paid for the timber is now in  the possession of the defendant . 
Bridger, as attorney for the defendant Brady, and that he has made de- 
mand for said money, which has been refused. 

There is no allegation of an unlawful entry upon said land, nor that 
the cutting and removal was wrongful, and the plaintiff does not ask 
to recover damages to the land, but that he recover said sum of $900. 

When the action was called for trial i t  was dismissed on the 
(326) motion of the defendant, upon the ground that the courts of this 

State did not have jurisdiction thereof, and the plaintiff excepted 
and ~ppealed. 

Winborne & Vinbornr and Murray Allen for plaintif. 
Smith & Banks and R. L. Bridger for defendants. 

ALLEN, J. I f  the cause of action set out in the complaint is  local, 
the courts of Virginia alone have jurisdiction of it, and if transitory, the 
action may be maintained in this State. 

Actions are transitory when the transactions on which they are 
based might take place anywhere, and are local when they could not 
occur except in  some particular place. The distinction exists in  the 
nature of the subject of the injury, and not in  the means used or the 
place at which the cause of action arises. Mason v. Warner, 31 Mo., 
510; N c L ~ o d  v. R. R., 58 Vt., 732; Perry v. R. R., 153 N. C., 118. 

The subject of the injury complained of by the plaintiff is the re- 
fusal by the defendants to surrender to him money, the proceeds of the 
sale of certain timber, which he alleges belonged to him, and there is 
nothing in  the complaint which would entitle him to recove, here or 
elsewhere, damages for injury to the land. H e  does not allege an un- 
lawful an4wrongful entry or other trespass upon the land, nor that the 
land was injured, and contents himself with a statement of a cause of 
action for money in the hands of the defendants in this State. 

We have said recently, in WiZZ6ams v. Lumher Co., 154 N. C., 309: 
"If one entered upon the land of another and cut trees thereon, the 
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owner of the land and of the trees had his election at  common law to SUP 

in trover and conversion or in trespass de bonis asportatis for the value 
of the trees, or in trespass quccr~ clausum fregit for injury to the free 
hold, the land, or to the possession of it," and the first two of these ac- 
tions are transitory, and the last local. 

I f  the owner elects to sue for the recovery of damages to the land, 
he must agree a trespass, but can waive the trespass, consider the trees 
as personalty after severance from thtl land, and sue for the wrongful 
conversion or wrongful carrying away of the trees, in which event he 
would recover their value. 

The reason the action nuare clauslim frngit is local is that the injury 
to the land can only he done on the land, and the other actions 
are transitory because the trees, aftcr severance, may be carried (327) 
away and converted elsewhere. 

The question has arisen in other jurisdictions and has been decided 
in accordance with these views. 

I n  McGonigle v. Atchison, 33 Kan., 726, the plaintiff sued in  the 
courts of Kansas to wcover damages for the  emov oval of sand from land 
in  Missouri and the Court, discussing the right to maintain the action, 
said: "If the facts show a cause of action in  the nature of trespass 
de bonis asportatis, or trover, then the action is certainly transitory; 
but if they show only a cause of action in the nature of trespass quare 
clausum fregit, then the action is admittedly local. . . . H e  (the plain- 
tiff) seems to waive all the wrongs and injuries done with reference to 
his real estate and to his possession thereof, provided the digging and 
the removal of the sand was any injury to either, and sues only for the 
value of the sand which was converted. We think i t  is true, as is claimed 
by the defendant, that the petition states facts sufficient to constitute 
a cause of action in the nature of trespass quare clausum fregit; but i t  
also states facts sufficient to constitute a cause of action in the nature of 
trespass de bonis asportatis, and of trover ; and we think the plaintiff may 
recover upon either of these latter causes of action, for they are un- 
questionably transitory. . . . When the sand was severed from the 
real estate, i t  became personal property, but the title to the same was 
not changed or transferred. I t  still remained in the plaintiff. H e  still 
owned tho sand, and had the right to follow it and reclaim it, into 
whatever jurisdiction i t  might be taken. H e  could recover i t  in an ac- 
tion of replevin (Richardson 91. Yorlc, 14 Me., 2 1 6 ;  Ifarlan v. ITarZan, 
I5 Pa. St., 507; Hallcck v. Mirer, 16 Cal., 574) ; or he could maintain 
an action in  the nature of trespass de borzis asportatis, for damage.: for 
its unlawful rcmoval ( Wadleigh v. Janvrin, 41 N.  H., 503, 520 ; Bulkley 
11. Dolbeare;7 Conn., 232) ; or he could maintain an action in  the nature 
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of trover, for damages for its conversion, if i t  were in fact converted. 
Tyson v. McGuiwas, 25 Wis., 656; Whidden v. Seelye, 40 Ue., 247, 

255, 256; Riley v. Rostor~ W .  P. Co., 65 Mass., 11;  Nelson v. Burt, 
(328) 15 Mass., 204; Forsyth v. Wells, 41 Pa. St., 291; Wright v. Guier, 

9 Watts, 172; ~ l f o o ~ r s  v. Wait, 3 Wend., 104; or he could main- 
tain an action in the nature of assumpsit for damages for money had and 
received, if the trespasser sold the property and received money therefor. 
Powell v. Rees, 7 Ad. and L., 426; TVhiddelz v. Seelye, 40 Me., 255; 
Halleck v. Mixer, 16 Cal., 574." 

I n  Tyson v. NcGuineas, 25 Wis., 658, the Court said of a cause of 
action to recover damages in the courts of Wisconsin for the cut- 
ting of trees on lands in Michigan: "The cause of action stated 
in the complaint is for appropriating and converting by the defend- 
ants, to their own use, three million feet of pine timber and saw- 
logs, the property of the plaintiffs. To sustain this cause of action, 
various witnesses were sworn upon the part of the plaintiffs, who gave 
evidence tending to show that these logs were cut upon lands belonging 
to them in Michigan. But the cause of action relied on is manifestly not 
trespass to the realty. I t  is not claimed that there can be any re- 
covery for damages to the real estate in this action. But i t  is said, in 
answer to the objection that the action is local, that as soon as the trees 
and timber were severed from the realty, they became personal property, 
and that trover will lie against any one removing and converting them. 
The authorities cited by the counsel for the plaintiffs certainly establish 
the principle that when the trees on the plaintiffs' land were severed from 
the freehold and carried away, they became personal property, and that 
an action of trover might be maintained for their value. Whidden v. 
Seelye, 40 Me., 247; Moody v. Whitnsy, 34 ib., 563; Pierrepoint v. 
Rarnard, 5 Barb., 364; Sarnpson c. I-lammond, 4 Gal., 184, and cases 
there cited. I t  must be admitted that trover is a transitory action, and 
may be maintained in this State for a conversion of personal property in 
another State. Whidden v. Seelye, supra; Glen v. Hodgen, 9 Johns, 
6 6 ;  1 Chitty Pl., 269; Could Pl., ch. 3." 

I n  Whidden v. Seelye, 40 Me., 255, the plaintiff sued in the courts of 
Maine to recover damages for cutting and removing timber from lands 
in New Brunswick, and the Court said: "The trees on the plaintiff's 
land, when severed from the freehold and carried away, became personal 

property, and his title thereto was not divested by the wrongful 
(329) acts of the defendant. . . . When there has been a severance of 

what belongs to the freehold, and an asportation, the action of 
trover may be maintained. 3 Stephens X. P., 2665. The title to the 
property severed remains unchanged and the owner may regard it as 
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personal property and maiptain replevin. Richardson, v. Y o r k ,  14 Me., 
216. So, the tort being waived, if the property severed has been sold, 
the action of assumpsit may be maintained. . . . The jury have found 
that the plaintiff was in possession of the mortgaged premises and that 
the defendant cut thereon the logs in controversy. The logs having been 
severed from the freehold, and after such severance being personal 
property, and having been carried away and conl-erted by the defendant 
to his own use, trover is the fitting and appropriate form of action in . 
which to recover the damages resulting from their conversion. I t  is 
a transitory action and may be maintained in this State for a conver- 
sion of personal property in a foreign jurisdiction." 

I t  thus appears that the plaintiff could maintain this action under 
the forms of action at common law, and if so, his right to do so cannot 
be doubted under a system like ours, which has abolished forms of 
action, and, looking only to the substance, requires a simple, concise 
statement of the facts, and affords the party the relief to which he is 
entitled upon the facts. 

Pleadings are now construed liberally, with a view to substantial 
justice between the parties, and if it can be seen from their general 6 

scope that a party has a cause of action, although not stated with 
technical accuracy, the pleading will be sustained. Stokes v. Taylor ,  
104 N .  C., 395 ; Blackmore v. Winders,  144 N .  C., 215 ; Brewer v. W y n n e ,  
154 AT. C., 471. 

The cases of Cooperage Co. v. Lumber Co., I51 N. C., 455, and Perry  
v. R. R., 153 N. C., 117, are not in conflict with this position, because in 
each the cause of action was to recover damages for injury to the land. 

Being of opinion, therefore, that the cause of action stated in the 
complaint is to recover the value of the trees and is transitory, we hold 
that it can be maintained in this State. 

Reversed. 

Cited:  Cedar W o r k s  v. Lumber Co., post, 610. 

J. S. NORMAN v. E A S T  CBROLINA RAILWAY COMPANY. 
(330) 

(Filed 5 March, 1913.) 

1. Carriers of Passengers-Tickets-Receipts-Presumptions-Evidence. 
A railroad ticket is in the nature of a receipt to  the passenger for his 

railroad fare to his destination, and is evidence to the proper agents of 
the company that the bearer is entitled to be carried by the company 
issuing it. 
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2. Same-Contracts-Consideration. 
Where a passenger of a railroad company purchases from i t s  ticket 

agent a t  i ts  station the usual ticket to his destination, the ticket is 
prima facie evidence that the holder has paid the consideration or the 
regular price for it, which entitled him to be accordingly transported 
by the company. 

3. Carriers of Passengers - Tickets - Stipulations - Notice-Consent-Con- 
tracts-Consideration. 

The purchaser of a ticket of a railroad company by paying the usual 
charges therefor in the usual way is entitled to have a valid ticket given 
him by the company's agent, and, in the absence of evidence of his assent 
prior t o  or a t  the time of the purchase, he is  not bound by a stipulation 
on the ticket rendering i t  invalid, for such provision would be without 
consideration. 

4. Same-Station Stamp-Unreasonable Rules. 
A ticket of a railroad company, reading "Station stamped on back, to 

station opposite point in margin below; good for one passage, etc.," 
does not notify the purchaser or indicate to him that  he i s  entering into 
a contract that  would invalidate the ticket i f  the station where he pur- 
chased it  was not stamped on the back thereof; and such requirement 
not appearing upon the face of the ticket, or brought to the purchaser's 
notice, or assented to by him, is unreasonable, and will not bind him. 

5. Same-Principal and Agent-Negligence-Respondeat Superior. 
Where the ticket agent of a railroad company has failed to stamp his 

station on the back of a ticket furnished by him to a passenger a t  the 
regular price therefor, and the conductor wrongfully ejects the passen- 
ger from the train under a rule of the company requiring it, under the 
circumstances, the company is liable to the passenger for the injury 
thereby caused, arising from the negligence of its station agent, while 
the conductor may be exonerated from personal blame. 

6. Carriers of Passengers-Wrongful Ejection of Passenger-Avoidance of 
Damages-Cash Fare-Instructions-Evidence. 

The plaintiff sues for damages sustained by him for being wrongfully 
ejected from defendant railroad company's passenger train by the con- 
ductor, who refused to recognize the validity of a ticket good for trans- 
porting the plaintiff to his destination. The defendant contended that 
the plaintiff, after he had been ejected, should have avoided the damages 
incurred by paying in cash the railroad fare to his destination, and ten- 
dered a prayer for special instruction to that  effect: Held,  the prayer 
was properly refused, for it  assumed that  the plaintiff had the money 
to pay the cash fare, of which there was no evidence. 

7. Carriers of Passengers-Ejection of passenger-~ight to Pay Cash Fare- 
Rights of Conductor-Waiver-Evidence-Instructions. 

When the conductor on a railroad company's passenger train errone- 
ously assumes that  a ticket, good for a passenger's transportation, i s  
invalid, and ejects him from the train, a prayer for instruction which 
assumes that the conductor would then have accepted a cash fare, and 
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that the plaintiff should have paid so as to have avoided the damages 
caused by the ejection, is properly refused; for the conductor from his 
point of view was under no legal obligation to accept the fare after the 
passenger's expulsion, the latter having at that time forfeited his right 
by his misconduct, and there being no evidence that the conductor would 
have waived his right to refuse had the cash fare been tendered him. 

APPEAL by defendant from Cline, J., at September Term, 1912, (331) 
of PITT. 

This action is to recover damages for the wrongful expulsion of the 
plaintiff from the defendant's train. 

The plaintiff testified in his own behalf as follows: "On Uonday 
morning, the 19th of June, I went to Tarboro. There I went to the 
station of the East Carolina Railway. Mr. Eason and his wife were there 
in the station. They bought their tickets to 1\/Iacclesfield. I bought a 
ticket for Macclesfield, When the agent gave me the ticket he handed 
me a nickel. I said, 'Here, I want a ticket to Pinetops,' and I gave him 
back the nickel. Then he gave me my ticket and 10 cents back. I gave 
him 50 cents and got back 15 cents. The agent sold me the ticket. I sup- 
pose in about ten minutes the train left-maybe fifteen. When the con- 
ductor came through to take up the tickets I handed him my ticket. 
He looked at the ticket and said, 'This ticket is no good.' I said, (332) 
'I can't account for that. I bought it this morning and paid for 
it.' He  said, 'It is not stamped.' I said, 'That is the fault of the agent, 
and not mine.' He  said, 'I cannot accept that ticket for a passage in its 
present condition.' I said, 'Well, the fault is with the agent, and not 
mine.' Mr. Eason spoke up and said, 'I saw the gentleman buy the 
ticket. I know he is entitled to a passage on that ticket, because he 
bought it and paid for it.' The conductor said he could not accept it, as 
he had been ordered by the superintendent of the company not to accept 
any ticket that was not stamped. I said, 'I haven't broken any rules of 
the company; that is a matter for you to take up with the com- 
pany.' H e  said he couldn't accept it, and I would have to pay my 
cash fare. I said I bought and paid for a ticket, and I was not going to 
pay for another fare. He  said I would have to pay for i t  or get off the 
train. I said that is up to you whether you carry me. The train ran 
about a mile probabfy, and he came back. He  came in and said he must 
have the fare or 'you will have to get off the train.' I said all right. 
He stopped the train. I took my baggage and got off the train. When 
I got on the ground I said, 'This is all foolishness for you to put me off, 
and if you carry me there will be no damage, but if you do not, you 
and your company are going to get into trouble.' There were no pas- 
sengers to get off or an. They just stopped to put me ofi .  There was 
nobody living there. I didn't see any one. I looked around to see if I 
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could get a team. I met a section man. H e  was working the road between 
Henrietta and Da~+stown, and I asked him he knew where I could get 
a team. He  said no, and I walked to Davistown (a  nigger town) and 
couldn't get a team there, so I had to walk to Pinetops. I got there 
about 20 or 25 minutes past 2 ; that was about 7 miles. I was confined 
to my bed in the house for three weeks before that, and in  the house 
about four weeks. I had started out that Monday morning. I had not 
been out before. I had been suffering from rheumatism for about seven 
or eight weeks, and this day I had to walk this distance was as hot a 

day as any day in summer. I was humiliated before the other 
(333) passengers by being put off the train. I was worried and vexed, 

and when I arrived s t  Pinetops I was wet with perspiration-as 
wet as water could make a man. I did not have a dry cloth on me. I 
was not able to do any work that day. I didn't even scratch my order 
book. I didn't take any order that day. I was not in a condition to take 
an order. I came home that night and did not go out again for two 
days. I couldn't go out, I was so sore, and I practically lost a week's 
business. I had mapped out Pinetops and Macclesfield and was to take 
the next train back to Rocky Mount that night; but instead of going 
there, I had to take the train to Farmville that night and get a late train 
home.'' 

There was other evidence corroborating the plaintiff. 
The ticket was paid for at the regular fare and contained the following 

printed matter on the face of i t :  

Station stamped on back, to station opposite point in margin below. 
Good for one passage, if used on or before midnight of date canceled 

by "L" punch in margin, only on trains stopping at destination. Void. 
if i t  shows any alterations, erasures, or is mutilated in any manner, or 
if B. C, punch is in any other than place designated. I f  more than one 
date, destination, or class is canceled, it will only be accepted within the 
shortest limit, to the shortest destination, for the lowest class canceled. 
I f  "Clergy," it will bc good only when accompanied by clergy permit. 
Baggage liability limited to wearing apparel not exceeding $100 in 
value. HAYWOOD FOXHALL, 

General Passenger Agent. 

I t  showed plainly the point of destination, and the only defect claimed 
was that the agent failed to stamp on the back of it the station at which 
i t  was issued. 

The defendant introduced no evidence. 
The defendant moved for judgment of nonsuit, which was refused, 

and the defendant excepted. 
270 
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The defendant tendered an issue on contributory negligence, which 
was refused, and the defendant excepted. 

The defendant requested that the following instruction be given to the 
jury: ('If you find the fact to be that at the time the plaintiff 
was in bad physical condition, and that by reason of that con- (334) 
dition the walk to Pinetops caused him bodily suffering, he could 
not be entitled to recover any damage for this, because the law does not 
permit a person, when he has been wronged by another, to do an act 
that would aggravate and add to that wrong. The plaintiff knowing 
his bad physical condition, should not have subjected himself to the 
ordeal of a walk to Pinetops. H e  should, after being put off the train, 
have tendered the fare of 35 cents demanded by the conductor and 
avoided and saved himself the suffering that he knew would be caused 
by the walk to Pinetops; so you are instructed not to allow any damage 
at all for any suffering caused the plaintiff by the walk to Pinetops." 

The court refused to so instruct, and the defendant excepted. 
His Honor did instruct the jury on this question as follows: 
"If he was put off the train, then they (the company) might have 

been at  fault in putting him off the train; but the plaintiff would have 
the burden of exercising due care to save himself from physical exhaus- 
tion and suffering or injury in walking the distance he said he had to 
walk in order to get to his destination; whether he did not do all that 
he could in  trying to get a conveyance to his destination is a question 
for you; he says he did try, but could find no means of conveyance, and 
therefore had to walk the entire distance of 6 or 7 miles. I f  you find 
he used due diligence in endeavoring to get a conveyance or other means 
to reach his destination, then he could recover of the defendant for 
whatver physical discomfort or suffering he sustained. If you find he 
failed to do so, then he cannot recover for any physical suffering." 

There was a verdict and judgment in favor of the plaintiff, and the 
defendant excepted and appealed. 

F. G. James & Son for plaintif. 
J. L. Bridgers for defendant. 

ALLEN, J. The plaintiff paid the usual and customary fare (335) 
for his ticket, and was granted no right or privilege in consid- 
eration of a reduced rate. 

Under these circumstances, the ticket was in the nature of a receipt 
for the passage money, and its office was to furnish evidence to the agents 
of the company that the bearer was entitled to be carried. 

I t  was prima facie evidence that the holder had paid the regular price 
for it, and had the right to be transported, and mas evidence of an  
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agreement on the part of the defendant to carry him to his destination 
for a consideration paid. 1 Fet. Cor., sec. 175; Boyd v. Spencer. 143 
Ga., 146. 

The plaintiff performed his part of the contract and was entitled to 
a valid ticket, and in the absence of evidence of assent on his part prior 
to or at  the time of the purchase, was not bound by a stipulation render- 
ing the ticket invalid, as there was no consideration to support the stipu- 
lati on. 

The Supreme Court of Tennessee, speaking of this question in R. R. 
v. Tumer ,  100 Tenn., 223, says: "We are also of opinion that the mere 
stamping or printing of a limitation or condition upon the back or face 
of a ticket, and the acceptance of such ticket by a passenger, without 
more, is not sufficient to bind him to such condition or limitation, in 
the absence of actual notice to him of such condition or limitation and 
his assent thereto when he purchases the ticket. I t  cannot be presumed 
that every person buying a railroad ticket, for ordinary and general use, 
will, in the hurry and bustle of travel, stop to read and critically inspect 
his ticket. As a matter of fact, but little opportunity is afforded him to 
do so. He  generally takes his place in the crowd at the ticket window, 
.produces and hands over his money with a request for a ticket to desti- 
nation. His  money is received. The ticket is produced, and, after being 
stamped, is handed to him through the ticket window. He  has had no 
opportunity to see what is upon it, and has no time, in the rush, to 
stop and read and consider what may be printed or stamped on its face 
or back, and when he has paid full fare there is no occasion for his doing 
so, inasmuch as he can safely rely upon the contract which the law makes 

for him. Ordinarily local tickets do not generally contain any 
(336) terms of contract, and are not intended to do so. They are mere 

tokens to the passenger and vouchers for the conductor, adopted 
for convenience to show that the passenger has paid his fare from one 
place to another, very much in the nature of baggage checks. The con- 
tract is in fact made when the ticket is purchased, and if i t  is different 
from what the law would imply, it must be so stated and assented to when 
the ticket is delivered. . . . This rule, which we consider to be settled 
by the weight of authority and by reason, by no means prevents a rail- 
road company from selling special tickets for special trains with limi- 
tations and conditions, such as excursions, round-trip, commutation, and 
mileage tickets, when the conditions and limitations are known to the 
purchaser and assented to by him orally or in writing, and he has paid 
for such ticket less than the usual fare. When tickets are sold at re- 
duced rates, i t  has been very wisely said that the purchaser should, in 
consideration of such reduced fare or greater privileges, expect and look 
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for some conditions, limitations, and terms different from those attach- 
ing to tickets generally, and be on his guard to become informed of 
them. But there is no such obligation upon the ordinary passenger, 
who pays the usual or full fare and asks for no reduced rates or special 
privileges, and he has a right to expect an unlimited ticket." 

We quote at  length from the opinion bkcause the rule with its limita- 
tion is stated clearly and accurately. 

Xor was there anything on the ticket to notify the plaintiff or to in- 
dicate to him that he was entering into a contract by which the ticket de- 
livered to him would be invalid if the station at which it was issued was 
not stamped on the back, and while common carriers may make reason- 
able rules and regulations, they cannot bind persons dealing with them 
by special contracts of which they have no notice, and not contained 
in  the writing. 

I n  construing contracts of this kind, "language of uncertain or 
doubtful meaning should generally be taken in its strongest sense against 
the company by which the ticket was issued and sold, in favor of the 
purchaser. This rule of construction is in accord with common 
sense. I t  may be supposed that one who himself writes or pre- (337) 
pares a written contract in which he is interested will be sure 
to use language which he conceives is best adapted to secure to himseIf 
the full benefit of everything he could claim under the agreement the 
writing is intended to evidence. I t  is therefore allowable and just, at 
the instance of the opposite party, to scan critically the phraseology 
employed. This is obviously right for the additional reason that as the 
purchaser had nothing whatever to do with preparing the ticket, and 
had no voice in  the wording of it, i t  was his right to claim under it 
the benefit of the strongest interpretation which could be made in his 
favor." 1 Fet. Cor., sec. 276. 

The ticket. does not say it will be void if the station is not stamped 
on the back, nor is there anything to suggest that there was any obliga- 
tion on the plaintiff except to present i t ;  and as i t  was evidence that the 
regular fare had been paid, and required no identification of the pur- 
chaser, we fail to see how the defendant could have suffered loss by 
accepting it. Indeed, so far as we are advised, from the evidence, the 
only useful purpose that could be served by stamping on the back is to 
enable the defendant to check up its agents. 

I f ,  however, the statement on the ticket is contractual and is equiva- 
lent to a stipulation that the ticket will be invalid unless the station at 
which it was issued is stamped on the back, there is no evidence that 
the plaintiff had notice of such requirement, and as he paid for a valid 
ticket, he had the right to assume that the agent had given him what he 
had paid for. 3 Wood Railways, see. 349; R. R. v. Turner, 100 Tenn., 

18-161 273 



I N  T H E  SUPREME COURT. [I61 

223; Head v. R. R., 79 Ga., 358; R. R. v. Doughv ty ,  86 Ca., 744; 
Ellsworth v. R. R., 95 Iowa, 107. 

The authorities cited fully support the text in section 349, 1 Wood 
on Railways, from which we quote: "When the passenger asks and pays 
for a certain ticket, and the station agent by mistake gives him a 
different one, which does not entitle him to the passage desired, the con- 
ductor has no right to expel him, and the company is liable in damages 
if he is expelled. The passenger has a right to rely on the agent to give 

him the right ticket. There are authorities which hoId the other 
(338) way, but it seems that their views are indefensible. I t  is true, 

the conductor may have no possible means of knowing the facts 
of the case except through the passenger's statement, which is liable to 
be prejudiced or untruthful, but there is no reason why the company 
may not be made to respond in damages on the ground that the expul 
sion was the proximate consequence of the wrongful act of its agent 
who sold the ticket." 

There is some conflict of opinion as to the liability of a carrier for 
ejecting a passenger on account of the mistake of the ticket agent, when 
the conductor is obeying a rule of the company, as shown by the full and 
comprehensive note to Shelton u. R. R., 9 A. & E. Ann. Cases, 889, some 
of the courts holding that the face of the ticket presented by the pas- 
senger is conc1nsi~-e, and that if the ticket does not entitle the passenger 
to be on the train he must pay his fare or submit to ejection, but we 
think the weight of authority and the better opinion is that, although 
the conductor has followed the regulations of the company and may be 
exonerated from blame personally, if the company, through its ticket 
agent, has done that which has caused the injury, the company is liable. 
3 Wood on Railways, see. 349.; R. R. I:. Dougherty, 86 Ga., 744; 
Ellsworth v. R. R., 95 Iowa, 107; Yorton  v. R. R., 62 Wis., 370; Trice 
v. R. R.. 40 W. Va., 273; R. R. v. Grimes, 99 Ky., 411; Heard v. 
R. R., 79 Ga.. 358. 

I n  the Dougherty case the facts were in all material respects like those 
in the case before us. The   la in tiff demanded and paid for a ticket to 
Atlanta, and the agent gave her a ticket to Asheville, and she was ejected. 
The Court says: "We think, under these circumstances, she had a right 
to recover damages from the railroad company. We think she had a right 
to rely upon the ticket she had pnrchased from the agent of the railroad 
company as being a proper one, without an examination of the same; 
m d  nothing else appearing, there being no intervening circumstances 
which required her to look at the ticket, if she could have read the same, 
such conduct upon the part of the railway company and its agents 
authorized her to recorer damages," and further in the same case, quot- 
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ing from TIuffo~d V. I?. R., 64 Mich., 631: "Where a passenger 
who has purchased a ticket of the authorized agent of a railroad (339) 
company, beIieving in good faith that i t  is genuine, and issued by 
the company, and such as the agent had a right to sell, states such facts 
to the conductor of the train, such conductor is bound to take such facts 
as true until the contrary is proven, without regard to any words, figures, 
or  other marks on the ticket." 

The Iang-uage first quoted from the Georgia ease is expressly approved 
in the lowa case, and the other cases cited sustain fully the sanx doctrine. 
The principle upon which Mace v. R. R., 151 N. C., 404; Ilarvey v. 
R. B., 353 N. C., 567, and Dormit v. R. 1Z., 156 N. C., 439, were de- 
cided is the same, as in each tho railroad was held liable in damages 
for expelling a passenger, brought about by the mistake of the agent, 
although the conductor was obeying a rulc of the company. 

Tf we apply these principles to the evidence, it. follows necessarily 
that there was no error in refusing to enter judgment of nonsuit, and 
that there was no evidence of contributory negligence, as it appears that 
the plaintiff demanded and paid for a ticket a t  the regular fare;  that he 
had no notice of any btipulation that might invalidate it, and that he 
was ejected from the defendant's train because of the mistake of its 
agent: 

We might dispose of the defendant's special prayer for instructioi~ 
upon the technical ground that i t  assumes that the plaintiff had 35 
cents, when there is no evidence that he had more than 15 cents, but we 
prefer to consider the more important question presented. 

The contention of the defendant is that if it be admitted that the 
plaintiff was wrongfully cjected from the train, the tort was complete 
when the plaintiif reached the ground, and that jt was then only a clues- 
tion of da~nages, which it was the duty of plaintilf to decrease. The 
dcicndant has furnished us with no authority in support of this view, 
but while not directly in point, the trend of tho decisions in R. B. v. 
Arnold, 8 Ind. dpp., 300; Yorfon 1'. R. B., 62 Wis., 370, and Harvey 
91. R. R., supra, is against it. 

In the Arnold caw thc Court says: "We do not concur in the 
doctrirle that it was the duty of the appellee to pay the extra fare (340) 
demanded of him :md aftervi~ards settle thc question in dispute 
with the company or its agents. I t  is true that the amount dcurandd 
was trifling, but the pr incipl~ j~~volved is the same as if the sum de- 
n~ailded had been a large one. . . . Appt~llant chow to stand 
upon what i t  conceived to be its strict legal rights. I t  cannot now be 
heard to complain if the appellee chose to do the same. I t  comes with 
an ill grace for the appellant, after i t  has pushed what it believed to 
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be its rights to the last extremity, to say that because i t  offered to carry 
appellee if he would pay his fare, the damages ought to be mitigated. 
Appellee was under no legal obligation to accept any offer, no matter 
how considerately made. I n  fact, the offer itself was only what the 
appellant would have been compelled to give to any person who would 
pay the fare demanded. The time to be magnanimous was before the 
expulsion occurred. Appellant cannot excuse or palliate the wrong or 
mitigate the damages flowing therefrom by its subsequent acts." 

I f ,  however, the position is sound, the instruction was properly re- 
fused, because it is assumed that the conductor would have accepted a 
tender of fare after the expulsion, and there is no evidence of this fact. 
The conductor was acting upon the assumption that the ticket was in- 
valid, and that he had the right to eject the plaintiff. I f  so, i t  was his 
duty to accept the fare before expulsion, but was under no legal obli- 
gation to do so afterwards. Clark v. R. R., 91 N. C.,  512; Pickem v. 
R. R., 104 N. C., 325. 

The Court says in the Clark case: "Nor when the officer has stopped 
the train and he is descending the steps and is about to pass out, will 
a tender of the fare entitle him to return to his seat. H e  forfeits his 
right of carriage by such misconduct, by breaking his own contract to 
pay, when called on, and i t  is not regained by his repentance at  the last 
moment and after he has caused the inconvenience and delay to the 
company by his wrongful act"; and in the Pickens case: "If the tender 
of fare is made by a passenger or any other person for him before the 
train is stopped to expel him, the company must accept it and allow 

him to remain; but after the train has been stopped for that pur- 
(341) pose, he cannot reimpose upon the company the obligation to 

perform a contract which he had violated in the first instance, by 
an offer of the money that he ought to have paid when demanded.'' 

Upon the facts as they appeared to the conductor, he had the right to 
eject the plaintiff, and the plaintiff had lost his right to tender fare, 
and there is no suggestion that the conductor then offered to allow him 
to pay fare and return to the train after he was ejected, nor was there 
any reason for the plaintiff to believe that the conductor, who had so 
recently exacted a compliance with the letter of the law, as against 
him, would waive his legal rights as he conceived them, in his behalf. 

There are other exceptions in  the record, which we have examined, 
and which i t  is not necessary to discass. We find 

No error. 

Cited: Hal1ma.n v. R. R., 169 S. C., 131. 
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BANK OF GREENVILLE v. GEORGE GORNTO. 

(Filed 26 February, 1913.) 

1. Estates-Entireties-Husband and Wife-Privy Examination. 
A lease of lands for ten years by a husband and wife, which is held 

by them in entireties, without the privy examination of the wife, is void 
as to the latter. 

2. Estates-Entireties-Common Law-Lessor and Lessee. 
Estates held by husband and wife by entireties possess the same prop- 

erties and incidents as a t  common law, and while neither may convey 
them so as to defeat the right of the survivor to the whole, the husband 
alone may lease them during their joint lives, or until the death of his 
wife. 

3. Same-Constitutional Law. 
The properties and incidents to estates held in entirety by husband 

and wife are not changed or affected by Article X, see. 6 ,  of our State 
Constitution as to the rights of married women. 

4. Lessor and Lessee-Leases-Renewals-Co~enants-Deeds and Convey- 
ances-Registration-Notice. 

.The renewal clause of a lease of lands for two years, "with the privi- 
lege of ten years thereafter on the same te~ms," is sufficient in form and 
a valid part of the lease, and a covenant running with the land, and 
when duly recorded is binding upon the grantee, who takes with notice. 

5. Lessor and Lessee-Leases-Renewals-Covenants-Effect. 
Covenants in a lease of lands with privilege to the lessee to renew are 

binding upon the legal successors of the lessee as well as those of the 
lessor. 

APPEAL from Cline. J., a t  December Term, 1912, of PITT. (342) 
The action is  brought to recover possession of a lot and building 

conveyed by J. A. Brady and wife, Georgia, to plaintiff on 29 April, 1912, 
by deed recorded 6 May, 1912. The lot was leased 8 January,  1910, by 
Brady and wife to Gornto for two years, commencing 1 February, 1910, 
"with the privilege of ten years thereafter, on the same terms," etc., 
recorded 2 April, 1912. The privy examination of Mrs. Brady was 
never taken to the lease, All the conditions of the lease have been com- 
plied with by the lessee and he has given due notice in  apt  time tha t  he 
will continue the lease for ten years. 

I t  is  admitted that  the property was conveyed by a deed to Brady 
and his wife and that  they hold an estate by entireties. 

His Honor rendeked judgment for defendant, and the plaintiff ap- 
ptlaled. 

Jarvis d Blow and Harding & Pierce for plaintif. 
Harry Slcilzfier and Albion Dunn for defendant. 
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BROWN, J. The principal question presented by this appeal is the 
validity of the lease for ten years made by Brady to defendant without 
the privy examination of Brady's wife. As to her, of course, the lease 
is void. 

As Brady and his wife held, not as tenants in common or joint ten- 
ants, but by entireties, their rights must be determined by the rules of the 
common law, according to which the possession of the property during 
their joint lives rests in the husband, as it does when the wife is sole 
seized. Neither can convey during their joint lives so as to bind the 
other, or defeat the right of the survivor to the whole estate. 

Subject to the limitation above named, the husband has the same 
rights in it which are incident to his own property. 

By the overwhelming weight of authority the husband has the 
(343) right to lease the property so conveyed to him and his wife, which 

lease will be good against the wife during coverture and will faiI 
only in the event of her surviving him. Pray v. Stebbin, 141 Mass., 219 ; 
15 A. & E. Em., 549 ; Washburn v. Burns, 5 Trroom, 18 ; Barber v. Har- 
ris, 15 Wend., 615; Jackson v. McConnell, 19 Wend., 175; Fairchild v. 
Chastelleua, 44 Am. Dec., 117; Pollock v .  Eelly, 6 I r .  C.  L., 367-375; 
ffodffrey v. Bryan, 14 Ch. Div., 516. 

I n  this State our decisions have long ,since been settled in accord- 
ance with the common law. Topping v. Saddler, 50 N. C., 359 ; Sirnon- 
ton v. Cornelius, 98 N.  C., 437; Bruce v. Nicholson, 109 N .  C., 204; 
West v. R. R., 140 N.  C., 621; Bynum v. Wicker, 141 N. C., 96. 

I n  this last named case it is said: "This estate by entirety is an 
anomaly, and it is perhaps an oversight that the Legislature has not 
changed i t  into a cotenancy, as has been done in so many States. This 
not having been done, i t  still possesses here the same properties and 
incidents as at  common law." 

The properties and incidents of this estate are not changed or affected 
by Article X, sec, 6, of our State Constitution as to rights of married 
women. Long v. Barnes, 87 K. C., 333. 

I t  is contended that the ten-year extension clause is void and cannot 
be 'enforced against the plaintiff. The lease being valid during the 
lessor's life, the plaintiff occupies no better position than he. I t  was duly 
recorded prior to the conveyance to plaintiff, thereby giving full notice, 
by which plaintiff is bound. I t  is admitted that defendant gave due 
notice of his intention to exercise the privilege of renewal for ten years 
and also continued in possession, and it appears that the lessor Brady 
acknowledged defendant's right to do 90. 

We think the renewal clause sufficient in form and a valid part of 
the lease. Barbee v. Greenhe~g, 144 N.  C., 432. I n  this case the lease 
was for three years, "with the privilege of three years more." 
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Covenants to renew are not p e l - s o d .  They run with the land, and 
are  binding upon the legal successors of the lessee as well as the lessor. 

Thcy arc  crltitled to the benefits and are burdened with the 
obligations which such covenants confer on the originaI parties. (344) 
24 Cyc., 996. The  judgment is  

Affirmed. 

NATHAN L. CULLWNS ET AT'. V. WILLIAM E. CULLENS A N D  

J. W. PERRY. 

(Filed 19 February, 1913.) 

1. Deeds and Conveyances-Grantee's Children-Tenants in Common. 
Under a deed to lands made to a woman and her children, the grantee 

named, and her children living a t  the date of the deed, including one in 
ventre sa mere, take as tenants in common. 

2. Deeds and Conveyances-Prior to 1879-Heirs-Estates for Life. 
In the premises of a conveyance of lands made prior to 1879, the lan- 

guage of the deed was "unto C. and her children"; in the hahendum, 
"unto her, the said C., and her children forever." The word "heirs" did 
not appear in the deed in connection with the grantees, though the war- 
ranty was that of the grantor, "his heirs and assigns": Held, a t  the time 
of making the deed it was necessary to pass the fee that the word "heirs" 
be used in connection with the title passed to the grantee, and that the 
grantees in the deed in question took only a life estate. 

3. Same-Equity-Mistake-Yleadings-Proof. 
Where a deed to lands made prior to 1879 passed only a life estate, by 

reason of the word "heirs" not having been used in connection with the 
grantees' title, and no equitable relief is alleged or proved on the ground. 
of mistake, none may be granted. 

APPEAL from Webb, J., a t  Ortober Term, 1912, of HER'I'BORD. 
Petition for  partition of land, commenced before the clerk of the 

Superior Conrt of Hertford and tried upon issues joined before Webb, 
J., a t  October Term, 1912. 

The plaintiffs allege that  Sarah A. Cullens died seized in  fee of said 
lands, and a t  her. death they descended to hcr  children, the plaintiffs 
and defendant William E. Cullens. The  defendant William E. Cullens 
answers that  he  denies section 2 and allegcs that  Sarah A. Cullens died 
soizcd in  f ~ e  of only an nntlivided one-fourth (x) interest i n  
the land thcrein described, and that  hc (defendant) was a tenant (345) 
owning an  undividcd one-fourth (x) interest i n  fee in said land. 
H e  further says that  upon the death of Sarah  A. Cullens one-eighth of 
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her one-fourth ($) interest descended to him, and that he is now the 
owner in fee of . . . . part in the land aforesaid. The defendant Perry 
makes the same answer as his codefendant and claims to be the owner of 
his interest in  the lands, which have been sold by agreement pending this 
proceeding, and the litigation is over the proceeds. 

His  Honor gave judgment that plaintiffs are tenants in common in 
fee with defendant William E.  Cullens, each of an undivided one-eighth 
interest, as heirs at  law of Sarah 9. Cullens. 

The defendants Cullens and J. W. Perry appealed. 

Prudem & Pmden and S. Brown #hapherd for plaintifs. 
Widorne & Winborne and X v r ~ a y  Allen for defendants. 

BROWN, J. The only question presented on this appeal is, What 
interest has the defendant William E.  Cullens in the land sold for 
partition ? 

I t  is admitted that 'William Lassiter owned the land in controversy 
and on 16 August. 1865, conveyed the same by deed to his daughter 
Sarah A. Cullens and her children, reserving a life estate to himself 
and his wife, Parthenia. 

The language of the deed in the premises is "unto Sarah A. Cullens 
and her children," and in the habendum, "unto her the said Sarah A. 
Cullens and her children forever." 

There is a clause of warranty in these words: "and I, the said 
William Lassiter, for myself, my heirs and assigns, do and will war- 
rant and defend the right and title of the above described tract of lands . 
unto. the said Sarah A. Cullens and her children forever against the 
lawful claim or claims of all persons whomsoever." 

The plaintiffs contend that the deed to Sarah A. Cullens and her chil- 
dren conveyed only a life estate, on account of the absence of the word 
"heirs" in connection with the name of the grantee, and that all her 
children took equally an undivided one-eighth interest. The defendants 

claim that, under said deed, Sarah A. Cullens and her three 
(346) children living at  the date of the deed became owners of the 

land in fee simple, subject to the life estate of the Lassiters. 
At the date of the deed Sarah had three children, the defendant W. 

E. Cullens being one of the three. One of the three children died young 
prior to the death of Parthenia, who survived her husband. After the 
death of Parthenia, Sarah had born unto her several other children, all 
of whom survived their mother, who died in 1911. 

We think it well settled that where land is conveyed, as in this case. 
to a woman and her children, they take as tenants in common, and 
only those born at the date of the deed take, unless there is one irz 
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zentre sa m&e, and then such child would also take; but that fact did 
not exist in this case. Dupree v. Dupree, 45 N. C., 164; Gay v. Baker, 
58 N .  C., 344; Heath v. Heath, 114 N .  C., 547; Campbell v. Everhart, 
139 N.  C., 511. 

The next question is, What estate did Sarah and her children (living 
at  date of the deed) take under i t ?  The plaintiffs contend that drily a 
life estate passed under the deed, while the defendants contend a fee 
simple passed. 

As the word "heirs" nowhere appears in the deed in connection with 
the grantees, Sarah Cullens and her children, we are of opinion that 
the said grantees each took only an estate for his or her life. I n  the 
recent case of B0gga.n v. Sorners, 152 N .  C., 390, it is held that deeds to 
land made prior to 1879 will not be construed as in fee in the absence of 
the word "heirs" in the conveyance, connected with the name of the 
grantee, and descriptive in some way of the estate he is to take; and 
a fee will not pass when i t  appears only in connection with the name of 
the grantor. I n  a well considered opinion reviewing the precedents, 
Xr.  Justice Hoke says: "While our Court has long shown a disposition 
to interpret deeds as conveying a fee simple where such a construction 
would manifestly best effectuate the intent of the parties, in deeds bear- 
ing date prior to the statute of 1879 they have always required, for 
the creation of such an estate, that, as a mire construction of the legal 
title on the face of the instrument, the word "heirs" should appear in 
the deed as connected with the name of the grantee, and de- 
scriptive in some way of his estate, and that such a construction (347) 
was not permissible when i t  only appears in connection with 
the name of the grantor." See, also, Real Estate Co. v. Bland, 152 
N .  C., 225, and Afiderson v. Logan, 105 N.  C., 266. 

I n  this last case i t  is expressly held that "where there are no words 
of inheritance in the instrument, or where the word 'heirs' does not 
appear in any part of the deed except in connection with the name of 
the bargainor, or with some expression, such as 'party of the first part,' 
used in the clause of warranty, or elsewhere, to designate the grantor, 
the deed, if executed before the act of 1879 was passed, will be con- 
strued as vesting only a life estate in the bargainee. Xtell v. Barharn, 
87 N .  C., 62." 

We are advertent to a line of cases which hold that where the word 
"heirs" does not appear anywhere in the deed, upon an allegation in 
the pleadings of mistake, etc., a court of equity will construe the deed 
as passing a fee simple, when upon the instrument itself such intention 
plainly appears. Vickers z.. Leigh, 104 N.  C., 248; Real Estate CO. v. 
Blafid, supra. The pleadings in this case fail to present such question. 



The answers of the defendants contain no allegation that the wor& 
"heirs" was omitted by mistake and that i t  was the plain intention 
of the grantor, William Lassiter, to convey the land to his daughter 
Sarah and her then living children in fee. The defendant asks for no 
equitable relief. But we are not prepared to say that upon the face of this 
deed i t  was the manifest intention of William Lassiter to give the land 
to Sarah Cullens and her then living children in fee to the exclusion of 
those after-born. I t  was more likely his intention to convey it to 
Sarah herself in fee and after her death to her children, using the word 
"children" in the sense of heirs of her body. But under the settled de- 
cisions of this Court the instrument fails to effectuate such purpose, 
and in our opinion conveys to Sarah and her children living at date 
of the deed an estate for life as tenants in common. It therefore follows 
that the defendant William E. Cullens is the owner for his life of one- 
fourth interest in the land, and is entitled to the same life interest in 
one-fourth of the proceeds of sale. 

I t  may be that when William Lassiter died the fee descended to Sarah, 
his daughter, if she was his only heir, and if so, the defendant 

(348) William E. Cullens would inherit along with the other heirs a t  
law of Sarah. That will be inquired into on next trial. 

The effect of the special proceeding for partition in 1865 between the 
heirs at law of William Lassiter was not passed on by the judge below 
and is not presented on this appeal by any assignment of error, and the 
same is true as to evidence which the court declined to hear, that Sarah 
Cullens had been in  the adverse possession of the land from 1867 to her 
death in 1911. As Sarah was a life tenant, and as such i n  possession, 
we fail to see how she acquired title to the fee by adverse possession; 
but that matter may also be gone into on the next trial. 

New trial. 

Cited: Cedar Works v. Lumber Co., 168 N. C., 394. 

FLOYD FERRELL v. C. L. HINTON ET AL. 

(Filed 1 9  February, 1913.) 

1. Pleadings-Issues-Waiver. 
When a party to an action involving the title to lands in dispute con- 

tends that a certain mortgage, necessary in the paper title of the ad- 
verse party, is barred by the statute of limitations, Revisal, see. 391, 
subdivision 3, relating to mortgagor's ten-year possession, an objection 
that the same was not specially pleaded is waived when, after the con 



S P R I N G  TERM, 1913. 

clusion of the evidence and argument, he obtains permission from the 
court to open the case and offer evidence tending to show that the mort- 
gage had been kept in date by payment, thus rendering the issue appro- 
priate and necessary. 

2. Appeal and Error-Objections and Exceptions-Assignments of Error- 
Practice. 

An objection to an issue submitted to the jury must be made at the 
time, in order to base an assignment of error thereon, or it will not be 
considered on appeal. 

CLARK, C. J., and HOKE, J., concurring. 

APPEAL from Lane, J., at September Term, 1912, of CAMDEN. 
Action for possession of lands. These issues were submitted: 
1. Did W. C. Ferrell make payment on the mortgage debt in question, 

as claimed by defendants? Answer: No. 
2. Are plaintiffs the owners and entitled to the possession of (349) 

the lands in  question? Answer: Yes. 
3. What is the annual rental? Answer : $20. 
From the judgment rendered, defendants appealed. 

E. F. Aydlett, for plaintif. 
Ward ci3 Thompson for defendant. 

BROWN, J. This is an action to try the title to land. Plaintiffs and 
defendants claim under a common source. Defendants claim under a 
mortgage executed by W. C. Ferrell and wife 6 January, 1896, and due 
1 January, 1597, to C. G. Etheridge. This mortgage was foreclosed 
under power of sale 6 June, 1910, and deed executed to defendants. 

Plaintiffs content that the mortgage and debt secured in  i t  were barred 
by the statute of limitations, Revisal, sec. 391, subdiv. 3, and that the 
power of sale was inoperative and the sale and deed made in pursuance 
of it void. 

The defendants contend that there is no such plea set up in the com- 
plaint, and that therefore his Honor erred in submitting the first issue. 

I t  is unnecessary to pass upon this ~ o i n t ,  as we do not think i t  is open 
now to defendants to raise it. The record discloses thqt after the con- 
clusion of the eviden'ce and after argument to the court, the defendants' 
counsel asked the court to open the case and permit them ('to offer evi- 
dence tending to show that the mortgage had been kept in date by pay- 
ments within ten years from the foreclosure." The court permitted this 
to be done at  the instance of defendants, and evidence was offered by 
both parties. This request of defendants, in our opinion, rendered the 
submission of the first issue appropriate and necessary. 

The evidence having been introduced upon request of defendants, i t  
is not open to them to object to the submission of an issue made necessary 
by their conduct. 2S3 
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Again, the record does not show that defendants entered an exception 
to the submission of this issue, although it constitutes an assignment of 

error. The record shows that after the evidence was finally closed, 
(350) counsel argued that the first issue was not material and not raised 

by the pleadings and should not be submitted, but the record fails 
to show that an exception to the submission of the issue was taken and 
entered at  the time. 

The judgment of the Superior Court is  
Affirmed. 

CLARK, C. J., concurs in the opinion of the Court for the reason given, 
and for further reason: 

The complaint alleges that the  lai in tiff is the owner and entitled to 
the possession of the land in question, without setting out his chain of 
title. The defendant answered, denying the allegations of the complaint 
and without setting out any chain of title. I t  was therefore open to 
the defendant to attack the validity of any deed offered by the plaintiff 
without having pleaded its invalidity. For  a stronger reason it was open 
to the plaintiff to attack the validity of any deed offered by the defend- 
ant, without having pleaded its invalidity. Indeed, he could not foresee 
what deeds the defendant would offer. 

When the defendant offered the deed from the trustee in  a power of 
sale, under a mortgage which fell due 1 January, 1897, and i t  appeared 
that the mortgage had been foreclosed under said power of sale 6 June, 
1910, the plaintiff was entitled to rely upon that evidence to assert the 
invalidity of the deed executed by the trustee. Menzel v. Hinton, 132 
N .  C., 660, was corrected by Revisal, 1044, which makes such power of 
sale inoperative after the lapse of ten years. 

I f  there had been payments which would have taken such deed out of 
the statute, the burden was upon the defendant to show such fact. The 
plaintiff could not have pleaded the statute of limitations to a mortgage 
and power of sale which were not set out in the answer. Besides, a 
reply is not required except when the answer sets up a counterclaim. 
When the answer contains matter of defense merely, or by way of avoid- 
ance, the plaintiff is not required to reply unless so ordered by the court. 
Revisal, 485. 

HOKE, J., concurs in concurring opinion. 
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(361) 
R. H. HARDY AKD N. D. MEWBORN v. N. W. MITCHELL. 

(Filed 26 February, 1913.) 

1.  egot ti able Instruments-Indorsers-Due Course-Instructions. 
Where the defense to an action on a negotiable note involved the 

question as to whether it  was indorsed to the plaintiff in due course, i t  
is error for the trial judge to omit from his charge as  to what consti- 
tuted due course, that the indorsee received it in  good faith, for value, 
and that  "at the time it  was negotiated he had no notice of any infirmity 
in  the instrument or any defect in the title of the person negotiating it"; 
but in this case the error was rendered harmless when construed with 
the other parts of the charge, wherein the burden was placed on the 
plaintiff to show that he had no knowledge of the infirmity of the note 
or of any defect in  the title of the person negotiating it. 

I. Instructions-Statements of Fac tObjec t ions  and Exceptions-Appeal and 
Error. 

In  an action upon a note, a charge to  the jury that the amount paid 
for the note was not controverted, was merely a statement as  to a fact, 
and not a conclusion of law, and if an erroneous statement, it was the 
duty of objecting counsel to have called i t  to the attention of the judge 
in time for him to correct i t  and clear up the misunderstanding, and 
comes too late when excepted to after the trial. 

3. Same-Presumptions. 
Where i t  appears that the judge made a certain statement as  to an ad- 

mission of the parties in his charge to the jury, it  will be assumed on 
appeal to be a correct statement, nothing else aepearing; and the record 
is silent thereon. 

APPEAL f r o m  Cline, J., a t  September Term,  1912, of GREENE. 
Civil action brought to  recover upon  a note. 
These issues were submitted to  t h e  j u r y :  
F i r s t .  W a s  the  note  given f o r  a valuable consideration? Answer :  

No.  
Second. W a s  the  note sued on procured by f r a u d  and  under  circunz- 

stances against  public policy, as  set out  i n  the  answer ? Answer :  Yes. 
Thi rd .  W a s  the  note  sued on indorsed t o  plaintiffs i n  due course and  

before m a t u r i t y  ? Answer : Yes. 
F r o m  t h e  judgment rendered, t h e  defendant appealed. 

L. V .  M o r k l l  a n d  L. I. Moore f o r  plaint i fs .  (352)  
J. .P. Frizzelle, G. V .  Cowper and I;. R. T'arser f o r  defendads .  

BROWN, J. T h i s  case was before th i s  Cour t  at a fo rmer  t e r m  a n d  i s  
reported i n  156 N. C., 76, which i s  referred to f o r  a statement of t h e  
facts.  

285 
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His Honor instructed the jury upon the third issue as follows: 
"Was the note sued on indorsed to the plaintiffs in due course and 

before maturity? The burden of that issue is upon the plaintiffs to 
satisfy you by the weight of the evidence that they received the note in 
due course. 

"In the case of a negotiable instrument, the law applies to it when you 
say 'due course' the following: That the holder in due course is the 
holder who has accepted the instrument under the following conditions : 
That the instrument is complete and regular upon its face, and that he 
became the holder of it before i t  was overdue, and without notice that it 
had been previously dishonored, if such is the fact." 

The defendant excepted to so much of said charge as defines the mean- 
ing of '(due course'' as used in our statute, Revisal, chap. 54, sec. 2201, 
commonly known as the negotiable instrument statute. 

We think the exception is not well taken. I t  is true that his Honor 
omitted two essential parts of the definition as laid down in this case, 
156 N. C., 76, and Bank v. Fountain, 148 N. C., 590, viz., "in good 
faith and for value," "and at the time it was negotiated to him he had 
no notice of any infirmity in the instrument or any defect in the title 
of the person who negotiated it." 

We think the omission was fully supplied in subsequent parts of the 
charge wherein the jury were instructed that the burden was on the 
plaintiff to show that he had no knowledge of the infirmity in the note 
and no notice of any defect in the title of the person negotiating it. 

Defendant excepts because his Honor instructed the jury that "there 
is no controversy upon the question that Mewborn paid $225 for 

(353) the note of $250 2nd that it is admitted that $225 was paid for 
the note." 

I t  is true, we find no such admission in the record, but it may have 
been made orally during the trial and not appear of record, but the 
instruction was a statement of a fact made to the jury by the court. I t  
was not a conclusion of law. I f  it was an inadvertence upon the part 
of the judge, it was the duty of counsel for defendant at the conclusion 
of the charge, or at some appropriate moment before the case was finally 
given to the jury, to call the judge's attention to it, so that the misunder- 
standing could be cleared up and the error corrected at  the time. Coun- 
sel will not be permitted to sit still and acquiesce in  a statement by the 
court that a fact is admitted when it is not. Counsel should give the 
court opportunity to correct the error, if in fact one was made. 

I t  is different in regard to matters of law embodied in the charge. 
To those instructions counsel may note exception after the trial is over, 
and are not required to except or call the court's attention to them imme- 
diately at  conclusion of the charge. "We must assume," says Mr. Justicc 
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Allen, "that the judge correctly stated the admissions of the parties, and 
if by inadvertence he did not, i t  ought to have been called to his attention 
at  the time, and cannot be made the subject of exception for the first 
time in the case on appeal." LaRoque v. Kennedy, 156 N. C., 360. 

We think it needless to consider the other exceptions. We have ex- 
amined them and found them to be without merit. 

Affirmed. 

BEN JONES v. J. J. FOWLER AKD CITY OF WILMIXGTON. 
(354) 

(Filed 1 2  March, 1913.) 

1. Courts-Justices of the Peace-Docketing Appeal-Action Dismissed- 
Waiver. 

When an appeal from a judgment of a justice of the peace is not dock- 
eted in  the Superior Court in  the time prescribed by the statute, i t  will 
be dismissed unless the provision is waived by the adverse party, and an 
agreement which only provides for the custody of the property pending 
the appeal does not have the effect of a waiver of the time within which 
the appeal should be docketed. 

2. Courts-Justices of the Peace-Presumptions-Jurisdiction-Notions to 
Dismiss--Judicial Knowledge. 

Where a judgment has been obtained in the court of a justice of the 
peace to recover 300 pints and half-pints of whiskey, the value stated 
in  the summons to be Iess than $50, the presumption is that the judg. 
ment is valid and that the facts necessary to sustain i t  exist; and the 
Supreme Court will not assume that its value is greater than that  found, 
upon a motion to dismiss for want of original jurisdiction in  the jus- 
tice's court. 

APPEAL by defendants from Carter, J., at January Term, 1913, of 
PENDER. 

This is an action to recover 300 pints and half-pints of whiskey. 
The action was commenced before a justice of the peace on 20 Febru- 

ary, 1912, and the value of the property is stated in  the summons to be 
less than $50. 

Judgment was rendered in favor of the plaintiff by the justice of the 
peace on 21 February, 1912, and i t  was then agreed that the defendants 
should hold the whiskey and bottles until the cause should be finally 
decided by the higher court. 

The defendants appealed, but the appeal was not docketed in  the Su- 
perior Court until 10 September, 1912, four terms of the Superior Court 
having intervened between the time the appeal mas taken and the docket- 
ing of the same. 
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At Fall Term, 1912, the appeal was dismissed because of delay in dock- 
eting, and the defendants excepted and appealed. 

The defendants move in  this Court to dismiss the action, upon the 
ground that the Court can take judicial notice that the quantity of 

(355) whiskey sued for is worth more than $50. 

X o  counsel for plaintiff. 
H .  31. iVcClammy for defendant. 

~ ~ L L E P U ' ,  J. The appeal was not docketed in the time required by law, 
and was properly dismissed (Davrnport v .  Grissom, 113 N ,  C., 38; 
Peltz v. Bailey, 157 n'. C., 167)) unless the agreement entered into 
between the parties is a waiver of the right to dismiss, and we think it 
cannot have this effect. 

I t  does not purport to deal with the right of appeal or the time of 
docketing, and simply provides for the custody of the property pending 
the appeal. 

The motion to dismiss the action upon the ground that the value of 
the property is more than $50 cannot be allowed. 

The value is stated in the summons to be less than $50, and it does 
not seem that this was controverted before the justice, and the justice 
has rendered judgment in favor of the plaintiff. 

The presumption is that the judgment is valid, and the facts necessary 
to sustain it are presumed to exist. 

Again, the whiskey has no market value in Wilmington, because i t  
cannot be legally sold there, and in the absence of a market value, and 
in  the face of the statement in the summons and the judgment of the 
justice, this Court must decline to hold that its intrinsic value is generally 
known, or that the Court has any special expert knowledge upon the 
subject. 

Bffirmed. 

C i t ~ d :  Helsabeck v. Grubbs, 171 N. C., 338. 

(Filed 5 March, 1913.) 

Deeds and Conveyances -Equity - Reformation - Husband and Wife - E d -  
dence-Commnnications, Etc.-Interpretation of Statutes. 

Where a deed made to husband and wife, upon its face, conveys lands 
to them as tenants in common, and it is sought to be reformed, for mu- 
tual mistake, so as to convey an estate in entirety, the wife being then 
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dead, it is competent for a party in interest to testify to declarations of 
the deceased wife, made in the presence of the husband, who is @ill liv- 
ing and a party to the suit, against his interest, to which he made no 
denial. Revisal, sec. 1631. 

APPEAL by defendant from Cline, J., at September Term, 1912, (356) 
of PITT. 

Julius Brown and Moore cf? Long for plaintifs. 
Harry  ~Ykirtner for defendants. 

CLARK, C. J. This cause was before us, 158 N. C., 226, where the 
facts are fully stated.' The action was brought by the plaintiffs, who 
are the cbildren and grandchildren of Elizabeth Page, now deceased, to 
reform a deed and to remove certain conveyances which are alleged to 
be clouds upon the title and to restrain the cutting and removing timber 
from the land. The complaint alleges that M. R. Page and his wife, 
Elizabeth, purchased from S. R. Ross a tract of land, Mrs. Page buying 
for herself and paying for that part of the land which lay on the east 
side of the canal and her husband that part lying west of the canal, but 
that by mutual mistake of the grantor and grantees and of the draftsman, 
the deed did not so express the intent. The defendant M. R.  Page and 
his grantees and codefendants contended that the deed from Ross to him 
and his wife conveyed an estate in entirety, and that, therefore, she 
being dead, his conveyance of the land on the east side of the canal and 
of the timber thereon was valid. On the former hearing in this Court 
i t  was held that the deed on its face did not convey an estate in entirety, 
but that NI. R. Page and his wife were tenants in common. On the 
second trial below the jury found that the contention of the plaintiffs 
was correct and that the deed should be reformed and that the land on 
the east side of the canal belonged to the children and grandchildren of 
Elizabeth Page, subject to the tenancy by the curtesy of M. R. Page. 

Exceptions 1 and 2 are to the testimony of Jane E. Whichard, one of 
the plaintiffs, as to a conversation between her mother, Elizabeth 
Page, and her stepfather, M. R .  Page, as to her mother's interest (357) 
in the land east of the canal. The defendant excepted to the 
admission of this testimony because the witness was a party to this action 
and her mother was dead. But this does not bring her evidence under 
the prohibition in Revisal, 1631. Her  testimony is against 11. R. Page, 
a living person, who is competent to take the stand in reply. Bunn V .  

Todd, 107 N. C., 266. The testimony was competent as a declaration 
made in the presence of N. R. Page which called for an answer, but 
which was not denied by him. 

Exception 3 was abandoned. Exceptions 4, 5, 6, and 7 are to the 
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testimony of other witnesses as  to conversations between P a g e  and h i s  
wife  t o  l ike purport ,  and  a r e  competent to  show quasi-admissions by  him, 
as  to  t h e  t r u e  na ture  of the  transaction when t h e  Ross deed was given. 
Except ions 9, 10, and  11 a r e  to evidence ~f statements made by S. R. 
Ross, a witness f o r  the  plaintiff, contradictory to  those he  made on t h e  
s tand.  Exception 12 is  f o r  a refusal to nonsuit,  a n d  exception 14 i s  a 
broadside exception to the  charge, a n d  do not  require discussion. 

Except ion 13 is  to  the  refusal of issues asked a n d  to the  issues sub- 
mit ted,  and  cannot be  sustained. E v e r y  phase of the  controversy could 
be presented on the issues actually submitted. Hz~mphrey v. Church, 
109 IU'. C., 137. 

X o  error .  

CLARA BEACOM v. JAMES AMOS. 

(Filed 13 March, 1913.) 

1. Deeds and Conveyances-Contingent Interests-Conveyances in Fee-Title. 
Where devisees of lands take subject to contingent interests, a s  where 

the fee-simple title would vest in one upon his surviving the other, and 
each executes to  the other a conveyance of an absolute estate in fee 
simple forever, of the part of the lands to  be held by him in the division 
of the whole thereof, the agreement thus to  divide by the deeds neces. 
sarily divests the estate of each grantor of its contingent character, and 
the grantee holds it  in fee absolute. 

2. Same-Tenants in Common-Estate Conveyed. 
Where a division of lands is effected by devisees upon which the will 

imposes certain contingent interests as  between the parties, and from 
construing the interchangeable deeds it  appears that  their intent and 
purpose was to convey the fee-simple absolute to each other, the doc- 
trine that  where a voluntary partition of lands or one accompanied by 
deed has been made by tenants in common they hold the land thus ap- 
portioned subject to  the contingencies imposed by the will, has no ap- 
plication. 

3. Deeds and Conveyances-Possibilities-Contingent Interests-Assignments 
-Equitable Interests-Statute of Uses. 

While mere possibilities cannot be transferred a t  law, executory de- 
vises and contingent remainders are not considered as  bare possibili- 
ties, but as  certain interests and estates, and as such may be conveyed. 
In this suit, the question of whether the assignment passed a legal or 
equitable interest is immaterial, as the defendant set out the essential 
facts and relied upon them as a defense. 

APPEAL b y  plaintiff f r o m  Daniels, J., a t  F a l l  Term,  1912, of 
(m3j TANCE. 

T h i s  action was brought to recover cer tain l and  a n d  personal prop- 
e r t y  b y  t h e  plaintiff, C la ra  Beacom, against the  defendant, James  
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Amos. The property in controversy was originally owned by Robert 
Beacom, who was the father of Hamilton Beacom, Clara Beacom, Mary 
J. Beacom, and Annie Beacom. Mary J .  Beacom married James Amos 
and predeceased her father, leaving her surviving her husband and the 
folloning children: ,Maggie Amos, Mary Amos, Myrtle Amos, Annie E. 
Amos, and Clara B. Amos. The husband, James Amos, after the death 
of Robert Beacom, married his wife's sister, Annie Beacom, who died 
28 April, 1905, without issue, leaving a will in which she devised and 
bequeathed her entire estate, real and personal, to her husband, James 
dmos. Robert Beacom died in 1898, leaving a will in which he devised 
and bequeathed all of his property to his wife for her life, and subject to 
her life estate; to Hamilton Beacom he devised a tracf of land contain- 
ing 2.50 acres, upon the following condition: "To have and to hold the 
same unto him. the said Hamilton Beacom, and his heirs and and assigns 
forever: Provided, however, if the said Hamilton Beacom shall die 
without issue living, then and in  that event I give and devise 
said land above described to my daughters, Clara and Annie (359) 
Beacom, and their heirs and assigns: Provided further, that in 
case the said Clara and Annie shall die without issue, then I give and 
devise said land to the children of James Amos and my daughter Mary 
J. Amos (the last now dead) who may be living at  the time of the death 
of my son and daughters as above set forth, in fee simple, to be equally 
divided between them." And also subject to his wife's life estate and 
the devise to Hamilton Beacom, hk devised and bequeathed to Clara 
Beacom and Annie Beacom the rest and residue of his property, "to 
have and to hold the same unto them and their heirs, executors, adminis- 
trators, and assigns absolutely and in fee simple, share and share alike: 
Provided, howwer, if either the said Clara or Annie Beacom should 
die without issue, then the survivor thereof shall take, have, and hold 
said property absolutely and in fee simple. Referring to the said prop- 
erty above bequeathed and devised to my said daughters Clara and Annie 
Beacom, i t  is my will that in the event of the marriage of either of them, 
then the real estate and such personal property as then may be shall 
at once be sold by them and the proceeds thereof equally divided between 
them and to be held by them as above set forth." Robert Beacom had 
an interest in  the estate of J. E. Beacom, deceased, and also in the 
copartnership of Beacom Brothers, the business of which concern was 
continued by Hamilton Beacom, as executor of John E. Beacom, after 
his death, until 11 May, 1900. I t  further appears that Mary Beacom, 
widow of Robert Beacom, left a will, by which she bequeathed her inter- 
est in the copartnership of Beacom Brothers to her son, Hamilton Bea- 
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com. The case shows that a dispute arose between the children of 
Robert Beacom, who were also his devisees and legatees, as to their rights 
and interests in his estate, and as to the settlement of his affairs, espe- 
cially the business of the firm of Beacom Brothers, and this controversy 
between them engendered much bitter feeling and some acrimony, when 
by the kind intercession and tactful efforts of their able attorney and 
friend, Mr. A: C. Zollicoffer, these conflicting claims and interests were 
harmonized and adjusted upon terms fully satisfactory to all the parties, 
and on that day, 11 May, 1900, in order to carry out their agreement and 
to finally settle all matters of disagreement between them, they executed 

several deeds, conveying and transferring to each other definite and 
(360) absolute interests in  the property described by them in the said 

deeds, which were of the following description and character: 
First. A deed from the plaintiff, Clara Beacom, to her sister, Annie 

Amos, reciting the terms of Robert Beacom's will and, further, the wish 
of the parties to convey to each other certain parts of the property 
devised to them, so that they might hold the same in severalty, absolutely 
and in  fee simple, frce from any claims therein of the one party against 
the other, the part so definitely described and conveyed. The said Clara 
Beacom then by deed conveyed to Annie Amos, "in fee simple and abso 
lutely forever," certain tracts of land therein described, and certain 
articles of personal property, which is the property now in dispute. 

Second. On the same day and at the same time, James Amos and 
wife, Annie, executed their deed conveying to Clara Beacom, with the 
same recitals and the same estate, certain land therein described. The 
last two deeds described the land devised by their father to Clara and 
Annie Amos. 

Third. On the same day and at the same time, all of the interested 
parties, heirs, devisees, and legatees of Robert Beacom, that is, Hamilton 
Beacom, Clara Beacom, James Amos and wife, Annie Amos, Sallie 
Beacom, parties of the first part, and James, as trustee of his children 
(whose names are therein set forth), party of the second part, entered 
into a deed of settlement as to all their interests and business affairs, 
the said deed having the following recital: "Whereas, heretofore, during 
the year 1897, John E. Beacom, late of the county of Vance, died, leav- 
ing a last will and testament in  which he named Hamilton Beacom as 
his executor; and whereas a t  the time of his death his estate consisted 
mainly of the mercantile business in the town of Henderson, N. C., con- 
ducted under the name of Beacom Brothers, and the same has not been 

. settled, but the business has been continued until the present time by 
Hamilton Beacom as executor; and whereas the parties of the first part 
were interested in said estate as creditors and legatees and heirs at  law; 
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and whereas Robert Bcacom and his wife, Mary  beacon^, who 
were also interested in said estate, arc dcad, leaving wills in  which (361) 
the parties of the first part are interested as legatees and devisees; 
m d  whereas i t  is the desire of the partics of the first part that there 
shall be a full, h a l ,  and cornplrte settlement of the estate of J. E. 
Beacom, Robert Beacorn, and X a r y  Beacom among and between the 
parties of the first part;  and whereas a full, final, and complete settle- 
ment of the said estate has b e ~ n  agretd on by and between the parties, 
and as a part of the consideration of the settlement i t  has been agreed 
that the land hcrcinaitcr descrihcd shall be conveyed to Jamcs Amos, 
trustec for his children, Maggie Amos, Mary Amos, Myrtle Amos, Anriir 
E. Amos, Clara I:. Amos, in fee simple; and whereas i t  is the desire of 
the partics of the first part to carry out said agrrement and scttlcment: 
Npw, thereforc, in consideration of the pvcmises and other divers good 
and valuable conqiderations, and the sum of $10 to them in hand paid," 
; ~ n d  so forth. The parties of the first part then conveyed to Jamcs Amos, 
as tr-ustco of his childrcn (bv his wife, Mary Amos, formerly Mary 
Reacom, in  fee simple absolute) "all thcir right, title, and interest? in 
and to the tract or parcel of land containing 250 acres, which was de- 
vised by Robert Beacom, subject to the life estate of his wife, Mary 
Beacaom, to Hamilton Beacom, with contingent limitations over as here- 
inbefore stated. Mr. A. C. Zollicoffer testified, in substance, that he was 
tlle attorney for the respective parties, and helped them to adjust their 
difficulties and differences, and advised them in the matter. The settle- 
ment mas intended to be a full and final settlement "of everything be- 
tween the parties." I t  related to and embraced the adjustment of the 
estates of Robert Beacorn's three deceascd sons, who had successively 
conducted the mercantile business under the firm name of Beacom Broth- 
ers; the settlement of Robert Beacom's estate and of the estate of his 
widow, Mary Eeacom. That Amos, in right of his two wives, was 
entitled to two shares in the storc or business of Eeacom Brothers, and 
Robert Beacom's estate to one share. H e  wrote all the deeds and tho 
agreement and also the wills. They were written and executed at  the 
same time, a s  parts of one ancl the same transaction, and were intended 
and consid~red as a f ind and coinplcte settlement. At first, in 
order to malie the settlement, a sale of the property was proposed, (362) 
but finally thry decided that it should be divided in specie, as was 
done, Clara Beacom, the plaintiff, having the choice of the parcels and 
taking the farm, which was considered the more valuable. Hamilton 
Beacom testified that the consideration of his joinder in  the deed to 
James Amos, as trustee of his children, was the interest of Amos' wives 
in the store and the sum of $500, which he paid. He  had nothing to do 
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with arranging the terms of settlement as between Clara Beacom and 
Annie Amos. That was done between themselves. I n  this connection 
it may be stated that a deed of settlement, dated 11 May, 1900, between 
Clara Beacom, James Amos, and-wife, Annie Amos, of the first part, 
and Hamilton Beacom of the second part, was in evidence. I t  recites 
their respective interests in the estate of John E. Beacom and in the 
busiiiess and effects of Beacom Brothers, and the unsettled condition of 
those estates, and further recites the desire of the partie? interested to 
have "a full and final settlement between themselves of their respective 
interests, as creditors, legatees, and devisees of the estate, and under 
the wills of John E., Robert and Mary Beacorn, and further, that a full 
and final settlement had been agreed upon, and then states the terms of 
settlement, viz. : that Hamilton Beacom is to provide for the payment of 
the claims of James dmos, representing his two wives, against the estate 
of J. E. Beacom, amounting to $1,646.15, the claim of Clara Beacom 
against such estate, and all other debts of the same, and in consideration 
of his having complied with the agreement on his part, they convey to 
him all their interest in the estate of J. E. Beacom and in the mercantile 
business of Beacom Brothers, including their interest in the assets and 
property and in the good-will of the firm of Beacom Brothers, and their 
interest in the estate of Mary Reacom, and any claim or share Robert 
Beacom may have had in the estate of J. E. Beacom or in the firm of 
Reacom Brothers, with habendum to him, the said Hamilton Beacom, 
his heirs, executors, administrators and assigns forever." This deed was 

a part of the general settlement. 

(363)  I t  was admitted that plaintiff could not recover, as to the per- 
sonalty, as she was barred by the statute of limitations, and the 

only property in dispute* therefore, is the two lots in Henderson, K. C., 
which are particularly described in the deed of Clara Beacom to Annie 
Amos, dated 11 May, 1900. 

The court charged the jury that the legal effect of the deed from the 
plaintiff to Mrs. dnnie  Amos was to pass the title in  fee, and then told 
the jury, if they believed the evidence, their answers to the issues should 
be in favor of the defendant. The jury returned the following verdict: 

1. I s  the plaintiff owner and entitled to the possession of the land 
described in the complaint? Answer: No. 

2. I s  plaintiff owner and entitled to the personal property described 
in the complaint ? Answer : No. 

3. What is the annual rental value of said lands? Answer: $250. 
Judgment was entered thereon for the defendant, and the plaintiff 

appealed. 
294 
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T.  T.  IZicks for plaintiff. 
J .  C. Kittrell and T. 171. Pittman for defendant. 

WALKER, J., after stating the case: The contention of the plaintiff 
is that the two deeds exchanged between her and her sister, Annie Amos, 
operated only as a partition of the lands therein described between them, 
and only ascertained the several shares or portions of each of them as 
tenants in common of the estate devised to them by their father, and 
therefore, that each one of them took, not an absolute estate in  fee in 
the part thus allotted to her by the deed from her sister, but a contingent 
remainder or executory devise, and consequently that each still held the 
estate in her several share, under the contingent limitation of the will, 
and i t  was subject to be divested or determined if she failed to survive 
her sister. I n  other words, that the estate of each in her several share 
was the same as was devised by the will, and not any new estate created 
by the deed of her sister. I t  may be conceded, for the sake of argument, 
that ordinarily a voluntary partition between tenants in common, or one 
accompanied by deeds, has, in  law, only the effect of an assignment to 
each of the tenants of his several share or part of the common 
property, merely ascertaining and fixing the physical boundaries (364) 
thereof, and that no new estate is created or manufactured which 
was the view taken of such a partition in Harrison v. Ray, 108 N. C., 
215; Harrington v. Ralwls, 131 N. C., 39; James v. iyyat t ,  153 N. C., 
229 ; but this concession, if carried to the fullest extent justified by those 
oases and others of like tenor, does not, by any means, sustain the plain- 
tiff's contention, for in  this case the parties, by their agreement for a 
final settlement of all their matters growing out of their rights and 
interests under the will of their father, and by the very terms of their 
deeds, have done more than merely set apart ach to the other her several 
parcel of the land. They have conveyed to each other all the interest 
and estate in  the land they acquired under said will, both vested and 
contingent. I t  is expressly stated in the papers (which must be taken 
as parts of one and. the same transaction and read and construed to- 
gether) that they convey to each other an absolute estate in fee simple 
forever, which necessarily divests the estate of its contingent character or 
converts i t  into a vested estate in fee. I n  accordance with the principle 
declared in Harrison v. R a y  and Harrington ?;. Rawls, they would take 
only the contingent estate given by their father's will, if i t  had been 
nothing more than a mere partition, unaccompanied by any conveyance 
of the contingent interest or of all their interest in the land so acquired, ' 

both vested and contingent. I t  is perfectly clear that the intention, as 
evidenced by the deeds, was that each should have and enjoy her several 
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portion as the absolute and unconditional owner thereof in  fee, so that 
the righi of survivorship c rea t~d  by tlie limitation in  the will should 
cease find determine and an indefeasible estate should vest instead thereof. 
Language could not be employed which would more clearly and certainly 
convey this meaning than that to be found in  these papers. The pro- 
vision of the dced is that Annie Amos should have "the part of the land 
devised by the will, and conveyed to her by the plaintiff's deed, in fee 
simple and absolutely and so that she may hold the same in severalty, 
free from any claim of her sister," the plaintiff. And this idea pervades 

the entire scries of deeds which were drown by Mr. Zollicoffer and 
(365) executed by the parties to effectuate their settlement, which was 

to be a finality. We have often decidcd that a deed-and the 
same is true of a series of deeds relating to the same continuous trans- 
action-should be construed as a whole and according to the intention of 
the parties, as expressed therein, and without regard to the position of 
its different clauses or its formal divisions, or any technical precision 
or accuracy of the draftsman in framing the instrument. 

This Court. in Oudgw v. White, 141 N. C., 597, referring to and 
adopting what had bccn said many years before in Kea 11. Robeson, 40 
N .  C., 373; and Rowland P .  Rowland,  93 N.  C., 214, thus stated 
the modem rule for the construction of deeds: "We are required 
by t l r ~  settlcd canon of construction so to interpret i t  as to ascer- 
tain and cflectuate tbe intention of the parties. Their meaning, i t  - 

1 is true, niust be expressed in the instrument; but i t  is proper to 
seek for a rational purpose in the language and provisions of the deed 
and to construe i t  consistently with reason and common sense. I f  there 

1 i s  any doubt mtertaincd as to the real intention, we should reject that 
interpretation which plainly leads to injustice, arid adopt that one which 
confo~ms more to the presumed meaning, because i t  does not produce 
unusual and unjust results. All this is subject, however, to the inflexible 
rule that the intention must be gathered from the entire instrument, 
'aftcr looking,' as the phrase is, 'at the four corners of it.' " And again: 
"Words should always operate according to the intention of the parties, 
if by law they may, and if they cannot operate in one form, they shall 
operate in that which by law will effeduate the intention. This is thc 
more just and rational mode of expounding a dced, for if the intention 
cannot be ascertained, the rigorous rule is rcsorted to, from the necessity 
of taking the deed most strongly against the grantor." This case was 
followed by R q a n  v. Easorc, 147 N.  C., 284, where this sensible and 
liberal rule of interpretation was approved and applied in the construc- 
tion of three deeds, which were considered as parts of one indivisible 
transaction, for the purpose of deciding what estate was conveyed 
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thereby. See, also, Triplett v. Williams, 149 N.  C., 394, and authorities 
therein cited; Smith v. Proctor, 139 K. C., 314; Viclcsrs v. Leigh, 
104 N.  C., 248; Featherstone v. Xerrimon, 148 N. C., 199; Real (366) 
Estate Co. v. Bland, 152 K. C., 225; I n  re Dkon, I56 N. C., 26; 
Thomas v. Bunch, 158 N.  C., 175; Highsmith v. Page, ibid., 
2 2 6 ;  Bclcer v. Pridgen, ibid., 337; Eason v. Eason, 159 S. C., 539; they 
being some of the many cases in which this practical rule was applied. 
I n  Williamson v. Bitting, 159 N. C., 321, we said: ('They (the deeds) 
were informally and inartificially drawn, but the intent to mortgage all 
he had in  his father's estate, whether real or personal propert?, is 
perfectly euident. The law will not allow the plain intention to be de- 
feated by any omission to use technical words to express it, if equivalent 
terms are employed for the purpose. This we held in T~iplett v .  

' 

Williams, 1149 R. C., 394; Guclger v. Whit., 141 N.  C., 513; and very 
recently in Acker v. Pridgpn, 158 N. C., 337; Judge Story, in Tiernan 
v. Jackson, 5 Peters, 58, said that, (Whatever may be the inaccuracy of 
expression, or the inaptness of the words used in an instrument, in a 
legal view, if the intention to pass the legal title to property can be 
clearly discovered, the Court will give effect to it, and construe the 
words accordingly." 

I f  these several instruments are viewed in the light of this settled 
rule, we cannot escape the conclusion that the parties intended to convey 
to each other, not merely the contingent interest they acquired by their 
father's will, but the entire, unconditional and absolute estate therein. 
This being so, the next question is, Could they, by deed, convey this 
contingent interest? The limitations under the mill to the sisters were 
executory, that is contingent remainders, or, more precisely speaking, 
cross-remainders. A bare ~ossibili ty cannot be transferred at law, but by 
a possibility we mean the interest, or chance of succession which an heir 
apparent has in  his ancestor's estate, the expectancy which one who is 
next of kin has of coming in for a part of his living kinsman's estate, 
which a relative may have of having a legacy left to him;  and, perhaps, 
there are other examples. They are uncertain interests and are the true 
technical possibilities of the common law. 2 Peere Wil., 181 ; Whitfield 
v. Faucet, 1 Ves., 381 ; Atherly on Xan. Settl., 57. But executory devises 
and contingent remainders are not considered as mere possibilities, but 
as certain interests and estate. Gurnel v. Wood, Willis, 211; Jones 
v. Doe, 3 T.  R., 93. Judge Daniel, speaking of these interests (367) 
and the cases cited above, says in Fortescue 2 % .  Satterthzuaite, 23 
N.  C., 5 6 6 :  ((In the last case the judges seem to have considered i t  as 
settled that contingent interests, such as executory devises to persons who 
were certain, were assignable. They may be assigned (says Atherley, 



I N  THE SUPREME COURT. [I61 

p. 55) both in real and personal estate, and by any mode of conveyance 
by which they might be transferred, had they been vested remainders." 
The validity of such an assignment of a contingent interest is fully 
recognized in Rodenhamer v. Welch, 89 N. C., 78, where i t  was held that 
the contingent remainder of a bankrupt in land passed under the deed 
of his assignee made in pursuance of a sale of the interest. This doctrine 
is approved in Watson v. Smith, 110 K. C., 6;  Kornegay v. Miller, 137 
K. C., 665. I t  is not necessary to decide in this case whether the assign- 
ment would pass a legal or only an equitable interest, for the defendant 
has set out the facts in his answer, and relies on them as a defense, and 
as said by Justice Ashe in Rodefihamer v. Welch, supra, "the d e  
fendant in such case might have defeated the action by pleading his 

' equitable counterclaim," which was that the contingent interest had been 
assigned to him and he was equitably entitled thereto, and, if necessary, 
he might have called fo'r the legal title. Stith v. LookabilZ, 76 N. C., 
465; Farmer v. Daniel, 82 S. C., 152. 

But the very question involved in this case has been considered by the 
Court of Appeals of TTirginia in Snyder v. G7.andstaf, 96 Va., 473, and 
decided according to the view we have taken of the law. The facts and 
decision of that case are accurately stated in the syllabus as follows: 
"A testator devised and bequeathed his entire estate, real and personal, 
to his three grandchildren, to be equally divided between them, share and 
share alike, but on the death of either of them without issue, his or her 
share should pass to the survivors or survivor, and in  case all died with- 
out issue, then to collateral kin. Subsequently the grandchildren divided 
the estate amongst themselves, and by deeds reciting the provisions of the 
will and the partition which they had made, and their desire to (vest ex- 
clusive title to several parcels of land in  the said parties to whom they 

had been assigned and allotted respectively,' each conveyed to the 
(368) other all of his right, title, and interest in the property allotted 

to such other. One of the grandchildren, in  contemplation of 
marriage, conveyed the property so received by him to his intended wife 
and then married her, and shortly thereafter died without issue or 
possibility of issue: Held, the title or survivorship of the two surviving 
grandchildren passed by their deed to their deceased brother, in his life- 
time, and by his deed is vested in his widow." I f  anything, the facts 
in this record make a stronger case for the defendant7 than did those in 
the case cited for the defendant therein. I t  is manifest, from a careful 
examination of the deeds and other relevant documents in evidence, that 
the parties intended to convey an exclusive and indefeasible title, each to 
the other. The opinion of Judge Thomas W .  H ~ r i s o n  in the Virginia 
case we have cited, which was adopted and quoted by the Court of 
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Appeals, discusses t h e  question so ful ly  and  lucidly and, too, so con- 
clusively, t h a t  m7e merely refer  t o  i t  f o r  the  benefit of a n y  one who m a y  
wish f u r t h e r  l ight  upon t h e  subject, and, ourselves, forbear  f u r t h e r  dis- 
cussion. 

It follows f r o m  what  we  have  said t h a t  t h e  judgment of t h e  Super ior  
Cour t  i s  correct and  should no t  be disturbed. 

N o  error .  

Cited: Guilford v. Porter, 167 N. C., 368; Phifer v. Mullis, ib., 409;  
Spencer v. Jones, 168 N.  C., 2 9 2 ;  Weil v. Davis, ib., 303; Morton v. 
Water Co. ib., 588; Scott v. Henderson, 169 N. C., 661; Ford v. Mc- 
Brayer, 171 N. C., 425 ; Springs v. Hopkim,  fib., 495 ; Lee v. Oates, ib., 
725, 726. 

G. T. WELLS v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 12 March, 1913.)  

1. Railroads-Master and Servant-Safe Place to Work-Colaborer-Negli- 
gence-Instructions. 

The plaintiff, a section hand, was injured while carrying a cross-tie 
over a ditch 3 or 4 feet deep, on the defendant railroad company's right 
of way, over which a single cross-tie had been placed as a bridge. There 
was evidence tending to show that two cross-ties should have been used 
for the purpose, and that stakes should have been driven into the ground 
a t  their ends to keep them steady; that the cross-tie over the ditch 
was "wobbly," and that another section hand and the plaintiff were car- 
rying the cross-tie in question on their shoulders, and the former, in 
front, stepped off the improvised bridge in a negligent manner, causing 
the injury complained of: Held, (1) a motion for nonsuit was properly 
denied; ( 2 )  an instruction making defendant's negligence rest solely 
upon the steadiness of the bridge, or upon whether the colaborer did not 
negligently step therefrom, was properly refused. 

9. Railroads-Xaster and ServantFellow-servant ActRespondeat Superior 
-Interpretation of Statutes. 

The charge of the court applying the doctrine of respondeat superior, 
under the fellow-servant act, where a section hand of a railroad was 
negligently injured while carrying a cross-tie with a fellow-servant, and 
under the direction of the section master, is  approved under Fitxger- . 
ald v. R. R., 141 N. C., 534. 

3. Naster and ServantNegligence-Accident 
There being evidence of negligence on the part of the section master 

of a railroad company in not providing a proper method for the plain- 
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tiff, engaged, when injured, in carrying cross-ties across a ditch, and 
while under the direction of the section master, the principle announced 
in B r o o k s h i r e  v. Electric Co., 152 N .  C., 669, has no application, that the 
master will not be responsible for an accident which he could not have 
anticipated-a result from an unknown cause. 

APPEAL by defendant from Carter, J., at September Term, 
(369) 1912, of PENDER. 

R. G. Grady and C .  F .  McCullen for plainti#. 
Davis & Davis, B. L. X t e ~ m s ,  and J .  T .  Bland for defendant. 

CLARK, C. J. The plaintiff, a section hand, under the orders of the 
section master, was carrying cross-ties across a ditch 3  or 4 feet deep 
and 6 or 7  feet wide, and loading them on a handcar. The section master 
had caused one cross-tie to be laid across this ditch to be used as a 
bridge. There was evidence that one cross-tie was too narrow for safety; 
that i t  was not level, but wobbly, and was not kept in  place by any stob, 
and that as the plaintiff went across, another employee carrying the front 
end of a tie on his shoulder and the plaintiff the rear end on his 
shoulder, the employee at  the front end stepped off in a negligent 
manner, by which the plaintiff was jerked off the bridge and fell to the 

ground, the cross-tie which he was carrying on this shoulder 
( 3 7 0 )  falling on his arm and breaking it. 

The first assignment of error for failure to nonsuit need not 
be discussed. The second assignment of error is for refusal to charge 
that if the cross-tie on which plaintiff was passing "was firm and solid 
and did not reel or turn, then the defendant is not guilty of negligence, 
and the jury will answer the first issue 'No,' " was properly refused, 
fcr there was allegation and evidence of negligence both as to the width 
of the bridge and the conduct of the fellow-servant who was carrying 
the front and of the cross-tie. 

The third and seventh assignments of error, that the court refused 
to charge that if the plaintiff was "injured by the reason of the long 
step of Brinkley or by slipping from the tie, the jury should answer 
the first issue "No," cannot be sustained, for if the conduct of Brinkley, 
who was carrylng the front end of the tie, was negligent, the defendant 
was not excused; besides, there was allegation and proof tending to 
show further negligence in the narrowness of the bridge and from its 
unfixedness and from its wobbly condition. 

The fourth assignment of error is because the court charged, '(By 
virtue of this statute any negligence on the part of a fellow-servant 
of the plaintiff, on the part of A. P. Brinkley, or of the section boss, 
Captain Brinkley, which resulted proximately in the injury of the plain- 
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tiff, would be attributed or imputed to the defendant." The charge of 
the court was correct. Fell's Revisal, 2646; fitzgerald v. R. R., 141 
N. C., 534; Sigmon u. R. R., 135 N. C., 181. 

The sixth assignment of error is to the following part of the charge: 
"It is the duty of the employee to observe, and he is chargeable with 
those conditions he could discover by the exercise of ordinary care, 
but he is not guilty of contributory negligence because he works in the 
presence of danger. unless i t  is so obvious that a man of ordinary 
prudence would have refused to do so." This charge is amply supported 
by the uniform decisions of this Court. 

I n  this case, Brinkley, the fellow-servant, was carrying on his shoulder 
the front end of the tie, and there mas evidence which tended to show 
that by suddenly making a long step off the bridge and a little 
to one side, he jerked and overbalanced the'plaintiff, who was (371) 
carrying the rear end of the tie, and caused him to fall with the 
tie on his shoulder and break his arm. There was evidence also tending 
to show that the bridge was unsteady and also that it was too narrow, and 
if these caused or contributed to the injury, it was the negligence of the 
section master, who might have placed two ties across the ditch and 
have fastened them down so as to be safe. 

The defendant relies upon Ximpson v. R. R., 154 nT. C., 51, and 
Brookshire v. Electric Co., 152 N. C., 610. But these cases are not 
analogous. I n  the former case the plaintiff was injured by a tie 
falling from a pile of ties on the car, and the Court said that in the 
absence of evidence that the ties were carelessly piled, it was bound to 
regard the injury as the result of an accident. I n  Brookshire v. Electric 
Co. the evidence failed to show any negligent act on the part of the com- 
pany or of the fellow-servants who were engaged with the plaintiff 
in carrying a pole. I n  this case there was evidence of the negligent 
conduct of the fellow-servant in stepping off the bridge by a long stride 
and to one side instead of straight forward, and also of the section boss 
is not making the bridge wide enough for the occasion or sufficiently 
steady to be safe. The case was properly submitted to the jury under 
a charge, in  which we find 

No error. 
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J. H. JOHNSON v. 3.  J. CARSON. 

(Filed 5 March, 1913.)  

Penalty Statutes-Fertilizers-Qui Tan1 Actions-Cotton-seed Meal-Branded 
and Tagged-1ntent-"R~n10~a1"-1Jser-Se11er-1nterpretation of Stat- 
utes. 

Statutes should be construed to ascertain their intent and to remedy 
the evil, and in this qua tam action to recover the penalty prescribed by 
Revisal, sec. 3956, for the unalwful removing of cotton-seed meal in un- 
branded bags and without tags, as required by section 3957, these sec- 
tions, construed with section 3960, are held to mean that  such removal 
relates to those who "sell or offer for sale any cotton-seed meal without 
having the proper tags attached," and not the farmer, for whose protec- 

. tion the statutes were enacted, so as  to make him liable for removing 
from the depot bags of cotton-seed meal, to  be used under his crops, and 
which had been bought by and shipped to him for that purpose. 

APPEAL by plaintiff from Cline, J., at September Term, 1912, 
(372) of PITT. 

H. A. Cilliam and L. I. Moore for ~Zaintif l. 
Harry Xkinnar and T. J. Jarvis for defendant. 

CLARK, C. J. This is an action for the recovery of a penalty of $10 
per sack for thc removal by the defendant of 196 bags of cotton-seed 
meal shipped by the Southern Cotton Oil Company to the defendant at  
Bethel, N. C., and removed by him therefrom to his farm and used 
thereon, in alleged violation of Revisal, 3956. The shippers of this 
identical cotton-secd mcal were subjected to the payment of said penalty 
in  Carson v. Rzinting, 154 N. C., 530. This is a qui tam action for the 
same penalty against the purchaser. 

The cotton-seed meal was shippcd 8 January, 1909, by the Southern 
Cotton Oil Company from its factory at  Conetoe, N. C., to the defendant 
a t  Bethel, N. C., to be used by him as fertilizer. None of the bags had 
branded thereon or had attached to them 'ally labels, stamps, or tags 
containing the data rcquircd by Revisal, 3957. By con?cnt, a jury trial 
having been waived, the judge found the facts, which arc that the cotton- 
seed meal was removed from the station at Bethel by the defendant 
to his farm, and that he did not at  that timc have knowledgc that the 
required data was not stamped or labcled thercon, and that the fertilizer 
was subseqlxcntly uscd on the defendant's farm for agricultural purposes. 

Upon thcse facts, the court correctly held as a matter of law that the 
defendant was not liable to the penalty sued for. The question presented 
is simply whether a farmer who buys fertilizer, not for sale, but for 
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use on his own crops, is subject to the penalty prescribed in Revisal, 
3960, if he takes it home, or removes i t  from the station to his farm. 

Revisal, 3957, makes cotton-seed meal sold for use as fertilizer 
subject to inspection tax unless sold to manufacturers to be used (373) 
in manufacturing fertilizers, and adds: "All cotton-seed meal 
offered for sale shall have plainly branded," etc. "No person or persons, 
firm or corporation shall offer for sale any cotton-seed meal except as 
provided in preceding section." Revisal, 3968. Revisal, 3960, provides : 
"Any person or persons, firm or corporation who shall sell or offer for 
sale any cotton-seed meal without having the proper tags attached 
thereto, etc., shall be liable to a tax of $10 for each separate bag, barrel, 
'or other package sold or offered for sale or removed, to be recovered by 
any person who may sue for the same, and all cotton-seed meal so sold 
or offered for sale shall be subject to seizure." 

I t  is clear, from these sections, that the penalty applies to the manu- 
facturer or any one, either as principal or agent, who sells or offers 
to sell, or remove, and that the word "remove" does not apply to the 
purchaser who received the fertilizer not for sale, but for use, and when 
the only removal by him is taking the fertilizer from the railroad station 
and then distributing the same under his crops. 

I n  Carson v. Bunting, 154 N. C., 520, Walker, J., in his able concur- 
ring opinion says : ('The idea being to protect the unwary farmer against 
the purchase of spurious articles, to shield him from the imposition and 
fraudulent practices and devices of the wicked and designing manufac- 
turer." The word "removal" applies only to persons who shall '"sell or 
offer for sale." I f  the act gave a penalty against the purchaser who 
buys for his own use, i t  would not be a protection to the farmers, as 
intended, but a snare and a delusion, and would subject them and their 
handg and tenants to a penalty for being the victims of the fraud or 
violation of law committed by the sellers. 

Among the many well-settled rules for the interpretation of statutes 
are that we must consider the intent of a statute and the evil to be' 
remedied, and to so construe it as to execute its purpose, which will be 
drawn from the terms of the statute and consideration of the context. 
I t  cannot be denied that by this test the intent of the statute was to 
protect and not to punish the purchaser, but to make the manufacturer 
or seller liable for noncomplaince with the statutory requirement to 
furnish data attached to each barrel, or bag, or package, giving 
the constituents of the fertilizer. .Revisal, 3960, provides that (374) 
any one "who shall sell or offer for sale" any cotton-seed meal 
withont having the proper tags attached thereto, etc., shall be liable for a 
tax of $10 for each separate bag, barrel, or other package sold, offered 
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for sale, or removed, to be recovered by any person who may sue for the 
same. The penalty is thus restricted to those who "shall sell or offer for 
sale" such fertilizer without haying complied with the terms of the 
statute. 

So plain a proposition hardly needs any citation of authority. Many 
cases are cited in Black Interpretation Laws, sec. 29. An ancient case, 
exactly in point, is given by Puffendorf De Jure Rat .  L., 5, c. 12, s. 8, 
who mentions a law of Bologna, which enacted that "whoever drew 
blood in the streets should be punished with the utmost severity." I t  
mas held thereunder that this law did not apply where a surgeon bled 
a man who had fallen down in the streets in  a fit. The plaintiff here 
seems to go fnrther, and seeks to hold liable not the surgeon, but the pur- 
chaser whose blood has been drawn by the shipment to him of fertilizers 
not safeguarded and guaranteed as to its constituents in the manner re- 
quired by the statute: 

The court below finds as a fact that the defendant did not know at 
the time of the removal of the fertilizer from his station to his farm 
that the fertilizer had not been properly tagged. But if he had, under 
the very terms, as well as the intent, of Revisal, 3960, such "removal" 
by him would not have made him subject to the penalty unless the cotton- 
seed meal was "sold or offered for sale" by him without having the propep 
tag attached thereto. 

The plaintiff rests his case, indeed, upon the following language in 
Revisal, 3956, which provides : "Every merchant, trader, manufacturer 
or agent who shall sell or offer for sale any commercial fertilizer or 
fertilizer material without having attached thereto such labels, state- 
ments, and tags as are required by law, or who shall use the required 
tags the second time to avoid the payment of the tonnage charge, and 

to a every person who shall remove any such fertilizer, shall be liabl, 
penalty of $10 for each separate bag, barrel, or package sold or 

(375) offered for sale or removed, to be reccvered by any person who 
may sue for the same"; and upon similar language in 3960. But 

it is apparent from what we have said as to the context and purpose of 
the act that the words in italics refer to "any such person" who for the 
purpose of selling or offering for sale, or to evade the inspection tax, 
shall remove the fertilizer or cotton-seed meal; as, for instance, by send- 
ing i t  from the factory for shipment, or to another point, to be offered 
for sale or sold. 

No error. . 
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(Filed 5 March, 1913.) 

Judgments-Liens-Obligations Incurred Before 1868-Homestead-Limita- 
tion of Actions. 

A judgment obtained in 1873 on an obligation incurred prior to the 
Constitution of 1868, in this case as surety on a guardian bond, could 
have been enforced on the lands of the judgment debtor, notwithstanding 
the allotment thereof as a homestead under another judgment, and is 
barred by the ten-year statute of limitations. 

APPEAL by from Clinte, J., at September Term, 1912, of PITT. 

Thomas J .  Jarvis and Wiltston & Biggs for plaintifs. 
Gulley & Son for defendants. 

CLARK, C. J. On 6 February, 1866, J. J. Perkins became surety on 
a guardian bond. Suit was brought thereon and judgment was rendered 
at Fall Term, 1873, of Pitt. At that time J. J. Perkins was seized and 
possessed of Lo;t No. 33 in the town of Greenville. 

W. M. Brown, administrator of Short, obtained judgment against said 
J. J. Perkins, Spring Term, 1871, of Pitt. Execution issued thereon, 
and on 15 March, 1811, the homestead of said Perkins was al- 
lotted, which embraced sforesaid Lot No. 33. This judgment (376) 
by successive transfers became the ppoperty of R. A. Tyson. 

On 24 July, 1893, J. J. Perkins by deed conveyed to Lucy O;. Bernard 
a certain part of Lot No. 33, and on the same day R. A. Tyson executed 
a quitclaim deed to Lucy G. Bernard for said lot of land, both which 
deeds were registered that day, and she took possession of the land. 

J. J. Perkins died in 1911 and on I1 October, 1911, the plaintiffs, being 
the owners of both judgments against him which had been rendered at  
Fall  Term, 1873, began this suit to subject said lot to sale to satisfy 
their judgment. 

The only question involved is whether the judgment against Perkins 
obtained at  Fall Term, 1873, continued to be a lien upon the land in 
1911. A docketed judgment is a lien for ten years only, with well de- 
fined exceptions. Revisal, 574; Pipkin v. Adams, 114 N. C., 201; 
Bemhardt v.  Byown, 122 N. C., 594; Harrington v. Hatton, 130 N.  C., 
00; Wilson v.  Lumber Go. 131 N .  C., 167. 

Revisal, 574, provides that the time during which the judgment credi- 
tor shall be prevented by statute or judicial order from enforcing the 
judgment shall not be counted as any part of the ten years. This judg- 
ment, obtained at Fall  Term, 1873, was upon a liability incurred prior 
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t o  the  Constitution of 1868, when J. J. Perk ins  signed the  guard ian  bond 
a s  surety. Therefore t h e  collecton of t h e  judgment could have been 
enforced against  this property notwithstanding the allotment of the  
homestead under  another  judgment. Earl  v. Hardie, 80 N.  C., 1 7 7 ;  
Long ?;. Walker,  1 0 5  N.  C., 90. A fortiori, i f  t h e  judgment could have  
been collected out of property other  t h a n  t h a t  covered by  t h e  homestead, 
t h e  lien of the  judgment expired a t  the  end of t h e  said t en  years. 

There  was  no suspension of t h e  s tatute  of limitations as  t o  this  judg- 
ment, because i t s  lien could have  been enforced a t  a n y  t ime u p  to t h e  
t i m e  i t  expired i n  1883. Cotton v. McClenahan, 85 N.  C., 255 ; McDon- 
ald v. Dickson, ib., 253;  Cobb v. Hallyburton, 92 N .  C., 655. T h e  judg- 

ment  creditor was not  restrained f r o m  collection b y  operation of 
(377) l a w  nor  b y  a n  o ~ d e r  of court,  bu t  b y  his  own want  of diligence. 

Lyons v. Russ, 8 4  N .  C., 588. 
T h e  judgment of h i s  H o n o r  t h a t  the  plaintiffs cannot recover is  
Affirmed. 

SIDNEY DANIEL v. E. S. DIXON ET AL. 

(Filed 5 March, 1913.) 

1. EvidenceQuestions and Answers-Cumulatire Eridence-Appeal and Er- 
ror. 

I t  is the answer to a question, and not the question asked. which 
makes the evidence; and when it  does not appear on appeal what the 
answer, which has been ruled out, would be, or when the testimony 
sought is competent and is given in the evidence elsewhere, there i s  no 
reversible error. 

2. Evidence-Hearsay-Res Inter dlios Acta. 
It  is  proper for the trial judge to exclude from the evidence declara- 

tions of third persons as  hearsay, and also acts of the same nature which 
are inadmissible as  leading the court into many collateral inquiries, and 
which fall within the rule of res inter alios acta. 

3. Deeds and Con~eyances-Nental Incapacity-Eridence, Yonexpert. 
The rule of evidence, that the mental capacity or incapacity of one 

whose deed is sought to be set aside for mental incapacity to make it 
may be testified to by nonexpert witnesses, is approved. 

4. Issue Determinative-Other Issues-Harmless Error. 
In a n  action to set aside a deed for the mental incapacity of the 

grantor to make it, where such incapacity is established by the jury, 
any error committed in the refusal of the court to so frame and word 
an issue as to show whether a consideration was paid for the deed, is 
harmless error so far as  it  may affect the validitx of the deed. 
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6. Instructions-Substantially Given-Requests, drgumentative-Appeal and 
Error. 

While defendant's requested instruction in this case was argumenta- 
tive, and may well have been refused on that  account, yet it  was sub- 
stantially given by the judge in his own language, free from error, with- 
out materially weakening its force, and on that account its refusal was 
not erroneous. 

6. Instructions-Issue Determinative-Other Issues-Hearmless Error, 
If in a n  action to set aside a deed for mental incapacity in<olving 

other issues, the answer to the issue a s  to the grantor's incapacity is 
sufficient to set the deed aside, any error committed by the trial judge 
in his instruction to the jury upon other issues, having no bearing upon 
the first, is  harmless. 

7. Verdict, Directing-Conflicting Evidence-Appeal and Error. 
A prayer for instruction to direct an answer to an issue upon which 

the evidence is conflicting should be refused. 

8. Instructions--Deeds and Conveyances-Nental Incapacity. 
The charge of the court to the jury upon the issue of the mental in- 

capacity of a grantor whose deed is sought to be set aside on that  
ground is  approved under the authority of In r e  T h o r p ,  150 N. C., 487, 
and other like cases. 

9. Instructions Requested by Jury-Deeds and Conveyances-Issues-Nental 
Capacity-Appeal and Error. 

In  this action to set aside a deed for mental incapacity of the grantor, 
undue influence, etc., after retiring to their room the jury returned and 
requested the court to instruct them upon the effect of their answering 
the first issue in  the affirmative: Held, no error for the judge to instruct 
them that  if the grantor did not have sufficient mental capacity the deed 
would be void, otherwise it  would be valid, i t  being equivalent to an in- 
struction that  they need not answer the second, and other issues if they 
answered "Yes" to the first one; but if they answered it  T o , "  they 
should then consider and answer the others. 

APPEAL b y  defendants f r o m  Bragaw, ,T., a t  November Term, 
1912, of PITT. ( 3 7 8 )  

T h i s  action was brought to  cancel two deeds made  b y  Mrs. A. G. 
Danie l  t o  h e r  daughter,  I d a  Dixon, on  t h e  ground of mental  incapaci ty 
of t h e  g ran tor  a n d  undue  influence exercised i n  procuring t h e  deeds. 
Issues were submitted to  the  jury, and  answered a s  follows: 

1. W a s  Mrs.  A. G. Daniel,  the  g ran tor  named i n  t h e  paper-writings 
referred to  i n  t h e  pleadings, so lacking i n  mental  capacity, 30 November, 
1904, t h a t  she could not make a deed? Answer :  Yes. 

2. D i d  t h e  defendants procure the  said paper-writings to  be 
signed b y  Mrs.  A. G. Daniel  b y  f r a u d  or  undue  influence, as  (379)  
alleged ? S o  Answer. 

307 
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3. Was the consideration for the deed in fact paid or performed? 
No answer. 

4. What has been the average rental value of the lands described in 
the pleadings from 30 November, 1904? Answer: $150. 

Judgment for plaintiff, and appeal by defendant. 

Julius Brown, and Ward & Pierce for plaintiff. 
Jarvis d Blow, Harry Skinner for dsfenda?tt. 

WALKER, J ., after stating the case : There are seventeen exceptions to 
evidence, and all of them fall within one of three classes: (1) If a 
question, to which objection is taken, is  not answered, and there is 
nothing to show what evidence was expected to be elicited, the objection 
fails. h'. v. Leak, 156 N. C., 643. ( 2 )  I f  a competent question is ob- 
jected to and ruled out, but is afterwards asked and answered, the same 
result follows. Gossler v. Wood, 120 N. C., 69. (3) Declarations of 
third persons, which are excluded as hearsay, and acts of the same nature 
which are inadmissible, as leading the court into many collateral in- 
quiries, and excluded under the rule expressed in  the law maxim, I-es inter 
alios acta alteri nocere no% debet (Things done between strangers ought 
not to injure those who are not parties to them). Co. Litt., 132; Mc- 
Elvy on Evidence, pp. 129 and 203. 

I t  is not what is asked a witness that constitutes evidence, but the 
answer, viewed in connection with the question; and if we do not kno~v 
what the answer will be, we cannot say whether or not i t  would be com- 
petent, and, therefore, whether any harm has befallen the party by its 
exclusion (Bost v. Bod, 87 N. C., 477) ; and so, if a rejected question is 
afterwards answered, the party bas suffered no harm, for he has the 
'full benefit of the evidence, the same as if i t  had originally been admitted. 
One answer is sufficient, as the evidence does not acquire any greater 

force or weight, in the view of the law, by repetition. 
(380) It is not necessary to consider these exceptions sem'atim, as 

they are plainly untenable under the rules above stated, and are, 
therefore, o~rerruled collectively. I n  doing this, we concede the principle 
and are not inadvertent to it, that mental capacity or incapacity may 
be shown by opinion or nonexpert testimony. While the writer did not 
altogether agree with the Court in some of the cases establishing the 
rule, i t  has been settled that such testimony is inadmissible. Whitaker 
G. Hamilton, 126 N. C., 465; I n  re Peterson, 136 N. C., 22; Brazille v. 
Rarytes Co., 157 N. C., 454; Taylor v. Security Co., 145 N.  C., 383. 

I t  was not reversible error to refuse the motion of defendant to add 
the words "or waived9' to the third issue, as the jury found with the 
plaintiff upon the first issue, which finding was decisive of the case, and 
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the error, if any, was harmless. There was no use in  inquiring whether 
the condition of the instrument had been waived, if it was not her deed; 
and the same may be said as to the nineteenth exception, which was 
taken to the submission of the second and third issues. It was imma- 
terial to inquire as to fraud or undue influence if Mrs. Daniel did not 
have sufficient mental capacity to execute the deed. Perry v. Imurance 
Co., 131 W. C., 402; Sprinkle v. Wellborn, 140 N.  C., 163. 

Defendant's first and third prayers for instructions were argumenta- 
tive: and therefore might well have been refused, but they were sub- 
stantially given in the charge. The presiding judge was not required to 
pursue the language of the prayers. H e  had the right to choose his own 
words in stating the law arising upon the evidence, and if a proper 
instruction embodied in  a prayer is given in substance and effect, with- 
out its force being materially weakened by reason of any change in  the 
phraseology, i t  is all the law requires and all the party can ask. Lyne v. 
Telegraph Go., 123 N.  C., 129; Griffin v. R. R., 138 N .  C., 55. Refer- 
ring to this subject in Cogdell v. R. R., 132 N. C., 852, the Court laid 
d o m  this rule : ('It is well settled that the court is not required to charge 
the jnry in the very words of a prayer for instruction; but if the prayer 
contains a correct statement of the law as applicable to the facts of the 
case, the court must give i t  a t  least substantially, and cannot substitute 
an instruction of its own for it, if thereby the instruction as 
requested to be given is (materially) weakened or diminished in (381) 
its force. While the court is not required to use the words of the 
prayer, i t  must not change the substance of i t  in a way calculated to 
impair its force. The law does not regard the form, but even the form 
should not be so modified as to impart to the instruction less weight 
than i t  would have with the jury if given as i t  was submitted to the 
court: Provided, always, that the instruction, as asked, is in  itself cor- 
rect with reference to the case presented by the proof." But the court 
did not, in this case, violate this rule, as the charge substantially and 
clearly stated the law, and all the law, applicable to the facts. 

The defendants further requested the court to direct the jury to 
answer the second issue "fiTo" and the third issue "Yes." This prayer 
was properly refused, as there was some evidence to support the plain- 
tiff's contention as to these issues (Be&lamy 21. Andrews, 151 N.  C., 256; 
Pritchard v. Smith, 160 N. C., 7 9 ;  and furthermore, the error, if any, 
in refnsing to give the instruction was cured by the verdict of the jury 
upon the first issue, which alone is sufficient to sustain the judgment. 
SprinPZe v. Wellborn, supra; Perry v. Insurance Go., supra. The excep- 
tion to the charge of the court was properly overruled, as the court fully 
instructed the jury as to the law, and especially were the instructions 
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upon the question of mental capacity in accordance with the doctrine as 
settled by this Court in numerous cases. Paine v. Roberts, 82 N. C., 
453 ; Horah v. Knos, 87 N. C., 489 ; Bost v. Bost, ibid., 479 ; Crertshaw v. 
Johnson, 120 N. C., 274; Whitakrr v. Hamilton, 126 N.  C., 465 ; I% re 
Snow's Will, 128 1. C., 102; Cameron v. Power Co., 138 K. C., 365; 
Sprinlde v. Wrllborn, 140 N .  C., 181; In, re Thorp, 150 N .  C., 487. The 
charge in  this case is substantially the iden.tica1 one given by the court in 
the case last cited by us. The jury have found under the charge that the 
grantor did not have sufficient mental capacity to know and understand 
what she was doing; what property she owned and wished to convey; how 
and to whom she was conveying i t ;  and, further, that she did not under- 
stand the nature of the act in which she was engaged and its extent and 

effect. The charge is further sustained by Home v. Horrw, 31 
(382) N. C., 106; Cornelius v. Cornelius, 52 N. C., 595; Lawrence v. 

Steel, 66 N. C., 586, which are cited in support of the similar 
charge in the case of I n  re Thorp, supra. 

The jury, after retiring to their room, came back into court and re- 
quested the judge to instruct them as to the effect of answering the first 
issue in the affirmative. We do not see how either of the parties could 
be harmed by the explanation of the court. The response of the judge 
was, that if she did not have sufficient mental capacity to execute the 
deed, it would be void, and if she did, of course, it was valid. He  had 
so substantially charged the jury before. The first issue was negatively 
worded, and the jury were practically told that they need not answer the 
second and third issues if their answer to the first issue was "Yes," but 
if i t  was "No," they should then consider and answer the other issues as  
to undue influence and compliance with the condition of the deed. 

The other exceptions are merely formal, and are fully covered by what 
we have already said. 

No error. 

Cited: Armfield v. R. R., 162 N.  C., 29; Berbarry v. Tombacher, ib., 
499; Daniel v. Dixon, 163 N.  C., 138. 
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W. J. ALFORD v. B. M. MOORE. 

(Filed 6 March, 1913.) 

1. Trusts and Trustees-;IIortgages-Transactions-Fraud-Presumptio~~s- 
Rebuttal-Burden of Proof. 

The presumption of fraud arising from a transaction between a mort- 
gagor and mortgagee whereby the latter has the former to reconvey the 
mortgaged lands, disappears when i t  Is  shown, with the burden on the 
mortgagee, that the transaction was fair and honest, free from undue 
influence, and that  the mortgagee assented thereto a t  the request of the 
mortgagor, and did not use his power and position to drive an unfair 
bargain. 

2. Issues Tendered and Refused-Appeal and Error. 
An issue tendered a party litigant which is not sufficiently broad and 

comprehensive to be determinative, and is embraced in an issue sub- 
mitted, is properly refused. 

3. Issues-Admissions-Appeal and Error. 
An issue which is covered by an admission of the parties to an action 

is immaterial, and when tendered, its refusal is not error. 

4. Instructions-Assuming Facts-Appeal and Error. 
A requested instruction which assumes any fact a t  issue to have been 

proved should be refused. 

5, Issues-Rents and Profits-Ownership of Lands-Appeal and Error. 
An issue tendered a s  to rents and profits of lands in  dispute becomes 

immaterial when the jury, under a correct instruction, and from the evi- 
dence, has  found the title thereof to be in  the adverse party against 
whom they are claimed. 

APPEAL b y  plaintiff f r o m  Daniels, J., a t  October Term, 1912, (383)  
of FRANKLIN. 

T h i s  action w a s  brought t o  enjoin t h e  sale of a t ract  of l and  under  
t h e  power contained i n  a deed of trust,  to  cancel certain other deeds, f o r  
a n  accounting, a n d  f o r  the  redemption of the  land, th i s  being the  relief 
appropr ia te  i n  t h e  case under  the  general p rayer  i n  t h e  complaint.  P la in-  
tiff h a d  been t h e  tenant  of t h e  defendant, B. M. Moore, f o r  m a n y  years  
p r io r  t o  1 J a n u a r y ,  1895, of the  l and  i n  controversy, when it was  agreed 
between them t h a t  Alford should purchase t h e  land  on easy terms. 
Defendant  then conveyed to h i m  t h e  t rac t  of land,  containing 687. acres, 
a n d  cer tain personal property, f o r  $9,000, of which $8,000 was t h e  pr ice 
of t h e  land.  Alford was  allowed forty-one years  t o  p a y  t h e  purchase 
money, h e  being required to p a y  only the  interest f o r  the  first five years  
a n d  thereafter  t h e  interest and  $250 on  t h e  principal.  N o  cash payment  
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was made. Alford executed a deed of trust on the land to secure the 
purchase money. Plaintiff having paid practically nothing on the prin- 
cipal of the debt, he requested Moore to take the land back and convey 
to him 145 acres of the tract, on a credit of ten years, for $3,412. Deeds 
were executed accordingly, plaintiff reconveying to Moore the original 
tract of 687 acres, and Moore conveying to him the 145 acres, but the 
transaction was not then consummated, as plaintiff had before conveyed 
to his brother, P. H. Alford, a one-half interest in the 687 acres, and the 
latter would not consent to release his interest in it to Moore, whereupon, 

at  the request of plaintiff, the land was advertised under the 
(384) power of sale, but before the sale of the land, P. H.  Alford agreed 

to ratify the reconveyance to Moore for $210, which was paid. 
Plaintiff executed a deed of trust on the 145 acres to secure the purchase 
money agreed to be paid for that tract, and all the deeds were registered 
and the advertisement of the sale was withdrawn. This was done on 6 
September, 1905. About six years later, plaintiff not having paid any 
of the principal of the new debt and only a small part of the interest, 
the tract of 145 acres was advertised for sale by the trustee, when plain- 
tiff commenced this action and prayed that the sale be enjoined and for 
general relief, as above stated. 

The court submitted to the jury the following issue: "Was the trans- 
action of 6 September, 1905, whereby the trustee and W. J. Alford con- 
veyed to defendant Moore the entire tract of land, and Moore conveyed 
to the plaintiff Alford 145 acres, unfair and oppressive?" to which the 
jury answered "No." 

The plaintiff tendered the following issues, which the court refused 
to submit: "(1) Was the consideration for the deed of 6 September, 
1905, a full and fair  price for the property? ( 2 )  What sum is now due 
to the defendant, Ben M. Moore, upon the purchase price for said land? 
( 3 )  What is the annual rental value of the mill and farm other than 
the 145 acres for the last seven years?" He  also requested the court to 
charge the jury that, upon all the evidence, if believed, they should an- 
swer the issue "Yes." This prayer was refused. 

The judge charged the jury as follows: "It appears in this case that 
the plaintiff, at  the time he bought the 687-acre tract, paid nothing on 
the purchase price, and up to September, 1905, had not reduced the 
amount due. Therefore, if the jury shall find that at the expiration of 
the te; years the plaintiff went to the defendant Noore and asked him 
to take the land back and cancel the debt and sell him a smaller tract, 
and that in  pursuance of this request by plaintiff, the defendant Moore, 
without fraud or oppression, agreed to take back this 687 acres and 
cancel the debt, amounting to more than the purchase price, and that 
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the debt then due was a full and reasonable value, ~ n d  he further agreed 
to sell him 146 acres on ten years time-if you shall find these 
as facts, and that in pursuance of the request of plaintiff, and (388) 
without any coercion on the part of ;\Ioore, this agreement was 
carried out, then there would be nothing unfair in the transaction, and 
you will answer the issue 'No.' " 

Judgment wan entered for the defendant upon the 1-erdict and the 
plaintiff appealed. 

W .  M.  Person and T .  T .  Hicks for plaintif. 
Biclcett, White & Malone, Spruill & Holden, and W .  H .  Yarborough 

for defendant. 

WALKER, J., after stating the case: The testimony in this case is very 
voluminous, covering more than one hundred pages of the record. We 
have examined it  carefully and have concluded that the judge might well 
have charged the jury that if, therefrom, they found the facts to be as 
stated by the witnesses, their verdict should be for the defendant, pro- 
vided he paid full value for the land. But surely the plaintiff cannot 
complain that the evidence was submitted to the jury under the instruc- 
tions set out in the case. The jury have found that there was no coercion 
or undue influence by the defendant, B. M. Moore; that the amount paid 
by him for the land in  the transaction of 6 September, 1905, was the 
full and reasonable value thereof; that the reconveyance was made to 
the defendant, not by the use of any influence by him upon the plaintiff, 
but at  the latter's request, and that the plaintiff had paid nothing on 
the purchase money. The court placed the burden upon the defendant 
to satisfy the jury that he took no advantage of his position as mortgagee 
to repurchase the land, and that the transaction in which he acquired 
i t  was bona fide and free from coercion, and that he paid full and fair 
value for the land. 

The law governing this case has been firmly and finally settled by 
XcLeod v. Bullard, 84 N. C., 516, in which the rule, as formerly adopted 
in Whitehead v. Hellen, 76 N.  C., 99, is thus stated; "Courts of equity 
look with jealousy upon all dealings between trustees and cestuis que 
kmsfent; and if the mortgagor had by deed released his equity of re- 
demption to hia mortgagee, we should have required the purchaser to 
take the burden of proof and satisfy us that the man he had 
in his power, manacled and fettered, had without undue influence (386) 
and for a fair consideration released his right to redeem." Lea 1;. 
Pearce, 68 N.  C., 76; Bigelow on Fraud (Ed. of 1890), pp. 261 and 295. 
I n  Smith v. Moore, 142 N. C., at p. 296, speaking of this principle of 
equity, the Court said: "When a party, complaining of a particular 
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trlnsaction, such as a gift, sale, or contract, has shown to the court the 
existence of a fiduciary or a confidential relation between himself and 
the defendant, and that the defendant occupied the position of trust or 
confidence therein, the law raises a suspicion, or, i t  i s  often said, a pre- 
sumption of fraud-a suspicion or presumption, arising as matter of law, 
that the transaction brought to the notice of the court was effected by 
fraud, or, what comes to much the same thing, undue influence, by reason 
of his occupying a position affording him peculiar opportunities for 
taking advantage of the complaining party. Having special facilities 
for committing fraud upon the party whose interests have been intrusted 
to him, the law, looking to the frailty of human nature, requires the 
party in  the superior situation to show that his action has been honest 
and honorable. 1 Bigelow on Fraud, p. 261 et saq. This presumption 
is raised, where there have been dealings between the parties, because 
of the advantage which the situation of the parties respectively gives to 
one over the other. The doctrine rests on the idea, not that there ac- 
tually was, but that there may have been fraud, and an artificial effect 
is given to the fiduciary relation beyond its natural tendency to produce 
belief of the fact that fraud really existed. Lee v.  Pearce, supra." 
Numerous cases in  this Court, decided since McLeod v. Bullard, have 
followed that case and applied the rule. Brown v.  Mitchell, 102 N.  C., 
347. As the jury have found that the transaction was fair and honest 
and actually free from the exercise of any undue influence, and especially 
as i t  appears that defendant did not use his power and position as mort- 
gagce to drive an unfair bargain with the plaintiff, but acted solely upon 
the latter's initiative and at his express request, the presumption of 
fraud disappears and the case of the plaintiff is left without any foun- 

dation. 
(387) The first issue tendered by plaintiff was embraced by the issue 

which the court submitted. I t  was but one of the elements in- 
volved in  that issue, and was not broad and comprehensive enough, when 
standing by itself, to be determinative. H e  had the full benefit of it 
under the issue submitted, which is sufficient. Balding v. Archer, 131 
N.  C., 287; Ratliff v. Ratliff,  ibid., 425; Coal Co. v .  Ice Co., 134 N.  C., 
677; Grocsry Co. v. R. R., 136 X. C., 396; Deaver v.  Deaver, 137 N.  C., 
240; Hatcher v .  Dabbs, 133 N.  C., 239. As to the second issue he ten- 
dered, the record shows conclusi~ely that the amount due to Moore was 
admitted, and the issue was, therefore, immaterial. 

The court could not have given the instructions requested by the plain- 
tiff without passing upon the facts. The whole inquiry was directed to 
the validity of the transaction of 6 September, 1905, when the 687-acre 
tract was reconveyed and plaintiff received a deed for the smaller tract 
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a t  h i s  request, a n d  t h e  rental  value of the  mil l  a n d  f a r m  since t h a t  time, 
referred t o  i n  t h e  t h i r d  issue tendered by  plaintiff a n d  i n  h i s  prayers  f o r  
instruct'ion, was  a n  immaterial  fact, f o r  t h e  j u r y  hav ing  found  t h a t  t h e  
t ransact ion w a s  valid, the  defendant, B. M. Moore, was entitled to  t h e  
rents,  it being h i s  own land. 

W e  do not  perceive any' e r ror  i n  the other rul ings to  which exceptions 
were taken. 

N o  error. 

cited: Lloyd v. Venable, 168 N .  C., 536. 

THOMAS H. BULLOCK v. THOMAS J. BULLOCK. 

(Filed 5 March, 1913.) 

Deeds and Conveyances-Agreement to Stand Seized to the Use-Life Estates 
-Instructions for Jury-Tenants at Will. 

A father conveyed his home to his son, and ten days thereafter re- 
ceived from his son a paper-writing, under which the former claims a 
life estate, which partly reads as follows: "In consideration of the 
deed to our home, I hereby state that by mutual consent and agreement 
my father will act a s  guardian, and his rulings shall be final . . . 
the house to be a home for my father, etc. . . . It i s  expressly un- 
derstood that  said property is not to be rented, mortgaged, or sold." 
This was signed by the son as the "holder of the deed." There were no 
words of conveyance in or seal to the instrument. Gathering the intent 
from the paper-writing and from the evidence in this case, it  is Held, 
that  a question was raised for the determination of the jury a s  to 
whether the defendant stood seized of the use of the property for the 
benefit of the parties named in the instrument for life, and i t  was error 
for the court to instruct the jury that the writing created a license 
terminable a t  will upon reasonable notice. 

APPEAL b y  plaintiff f r o m  Daniels, J., a t  October Term,  1912, (388)  
of VANCE. 

T .  T .  Hicks for plaintiff. 
T .  M .  Pittman and 8. C. & J .  P. Zollicoffer for defendant. 

CLARK, C. J. T h i s  i s  a n  action by  a fa ther  against  h i s  son to set aside 
h i s  deed to h i s  son on  t h e  ground of f raud .  T h e  jury found  this  issue 
against t h e  plaintiff. T h e  plaintiff f u r t h e r  alleged a n  estate f o r  l i fe  
i n  the  property b y  v i r tue  of the  following agreement:  

To Whom it May Concern: T h i s  i s  t o  cer t i fy t h a t  I, Thomas  J. 
Bullock, i n  consideration of the  deed to our  home, t h e  same being i n  m y  

315 
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name, do hereby state that by mutual consent and agreement my father, 
Thomas H. Bullock, will act as guardian, and his rulings shall be final. 
That said house shall always be a home for the comfort and enjoyment 
of my father, Thomas H. Bullock, and Mrs. Nannie A. Bullock, and for 
my brothers, Henry B., Willie E., and for my sisters, Maggie J., the son 
of the deceased, Robert L. Owens, Mrs. Frances Thompson, and Sallie. 
The guardianship of said property shall be handed down to the next 
oldest living sister or brother, with the same authority vested in him or 
her as is above set forth. I t  is to be expressly understood that said 
property is neither to be rented or mortgaged nor sold. This testament 
is to remain at home, in  the possession of the guardian, as a code whereby 
he or she may be directed as guardian from time to time, as the case 
may be. 

Given under my hand, this 15 October, 1909, at  Henderson, North 
Carolina. THOMAS J. BULLOCK, 

Holder of the Deed. 

(389) The land in controversy was conveyed to the plaintiff August, 
1902. On 5 October, 1909, he conveyed i t  to the defendant. On 

15 October, 1909, the defendant delivered to the plaintiff the above in- 
strument. The plaintiff testified that he had   aid something on the 
land and that some of his other children had paid something thereon 
and the defendant the balance. The defendant testified that he had paid 
all the purchase money except a very small sum, and the deed had been 
made to his father in  1902 at his instance, and that the conveyance by 
his father to him in 1909 was in pursuance of the original understand- 
ing, and because of his payment of substantially all the purchase money. 

On this second cause of action the court submitted this issue: "Has 
plaintiff any estate in the land described in the complaint under the 
paper-writing from defendant to the plaintiff, dated 15 October, 1909?" 
Cnder the direction of the court, the jury answered this ('No ; a license 
terminable at  will, upon reasonable notice." To that instruction excep- 
tion was taken. The court entered judgment against the plaintiff. 

The above instrument is very inartificially drawn. I t  was not a 
conveyance, because there are no words of conveyance and no seal. But 
from the recital therein, "in cons id era ti or^ of the deed to home" and "by 
mutual consent and agreement," and the words at the end describing 
the defendant as "holder of the deed," and upon the evidence, i t  might 
well be inferred that the intention of the parties was that the defendant 
should stand seized of the premises for the benefit of himself and the 
other parties named therein, during their lifetime. The intention must 
be gathered, not only from the face of the writing, which itself is not 
clear, but from the evidence in  regard to the transaction. We think 
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th i s  should all  have been submitted to t h e  ju ry  and  t h a t  t h e  judge should 
not hal-e held a s  a matter  of law t h a t  t h e  agreement was a mere license, 
revocable a t  will  of defendant. 

T h e  case will  therefore go back for  a new t r ia l  upon  this  last issue. 
T h e  costs of this  Court  will  be divided. 

P a r t i a l  new trial.  

T. L. HOAGLIN AXD S. D. HOAGLIN v. WESTERN UNION 
(390) 

TELEGRAPH COMPANY. 

(Piled 13 March, 1913.) 

1. Telegraphs-Service Messages-Negligence. 
Where a telegraph company received a telegram for transmission and 

delivery and then finds that owing to an unavoidable occurrence it  is 
unable to do so, it is i t s  duty to notify the sender, and i ts  failure in this 
duty is evidence of negligence. 

2, Telegraphs-Failure in DeIivery-Xegligence-Evidence-Prima Facie 
Case. 

Where the failure of a telegraph company to deliver a telegram which 
it has accepted for transmission is shown a primu facie case of negli- 
gence is  made out, which may be rebutted by evidence on behalf of the 
company showing that it  had exercised due care, or was prevented from 
delivering it  by causes over which it  had no control. 

3. Telegraphs-Service iKessages-Unavoidable Delays--Notify Sender-Fret? 
Delivery Limits-Negligence. 

Where a telegraph company has accepted a message for transmission 
and has necessarily sent i t  to an intermediate station, and the operator 
a t  the latter place finds that it  cannot be forwarded on account of an 
unavoidable accident to the line, i t  is his duty to send a service message 
to the sending office so that the sender may be notified; and where this 
is not done, and damages are proximately caused, the defendant cannot 
excuse itself from liability merely by shownig that the sender lived be- 
yond the free delivery limits, without showing that i t  reasonably en- 
deavored to find him within said limits, or that he was not therein. 

4. Telegraphs-Unavoidable Interruptions-Repair of Lines-Negligence- 
Evidence, 

While a telegraph comany is not responsible for delays due to un- 
avoidable interruptions in the working of its lines, such a s  those result- 
ing from storms or atmospheric disturbances, or any other causes over 
which i t  has no control and against which, in the exercise of ordinary 
prudence and foresight, i t  was not reasonably practicable to guard, i t  
must, under such conditions, make diligent effort to remove the obstru- 
tion and restore its line to a normal condition, so it  can perform it3 
usual functions. 
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5. Telegraphs-Negligence-Unavoidable Delay-Service Message-Issues- 
Proximate Cause-Instructions. 

Where in an action for damages against a telegraph company there is  
evidence of the defendant's negligence i n  failing to deliver a message 
with reasonable promptness, upon which a n  issue has been submitted to 
the jury, and there is further evidence of negligence on the.part  of the 
defendant in not sending a service message to notify the sender, and that 
if the sender had been so notified he could have used other means of 
communication which would have avoided the injury, upon which no is- 
sue was submitted, it is  reversible error for the judge to charge the jury 
to answer the issue "Yes" if they found the service message had been 
sent: (a) i t  excluded the question of proximate cause and misled the 
jury; ( b )  i t  was for the jury to decide whether other means of com- 
munication were available, the use of which would have avoided the in- 
jury, and whether the sender would have used them; ( c )  or whether the 
service message could reasonably have been delivered to the sender under 
the circumstances. 

6. Telegraphs-Negligence-Instructions - Appeal and Error - Indivisible 
VerdictNew Trial-Practice. 

Where there are two elements of negligence arising in an action and 
blended in the issue, and the court charges the jury incorrectly as to one 
of them, so that this Court may not know with certainty that the jury 
were not influenced by the error, the verdict being indivisible, a new 
trial will be granted. 

7. Telegraphs-Service Nessages-Negligence-Separate Issues. 
Where in  an action against a telegraph company two acts of negligence 

are  alleged, with evidence tending to establish each of them, one being 
the negligent failure of the defendant to transmit and deliver the message 
and the other relating to the necessity for a service message to inform 
the sender that the message could not be delivered owing to the un- 
avoidable interruption of the lines, the plaintiff claiming that he could 
satisfactorily have used other means of communication, i t  is better to 
present the two questions of negligence in separate issues. 

(891) APPEAL b y  defendant f r o m  Foushee, J., a t  M a y  Term, 1912, of 

These two actions were brought to  recover damages f o r  negligently 
fa i l ing  to  t ransmi t  and  deliver a telegraphic message sent b y  t h e  plain- 
tiff, s. D. Hoaglin,  f r o m  Pineville, N. C., t o  h i s  brother, the  other  plain- 
tiff, who w a s  a t  Gran i te  Quarry,  N. C. T h e  two cases were consolidated 
b y  consent of t h e  ~ a r t i e s ,  and  t r ied together, as  they  involved substan- 
t ia l ly  t h e  same questions of fac i  a n d  law. T h e  j u r y  returned the fol- 
lowing verdict : 

1. W a s  t h e  defendant gui l ty  of negligent delay i n  the  transmission 
a n d  delivery of the  message sued on, a s  alleged i n  t h e  complaint?  

(392) Answer :  Yes. 
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2. I f  the telegram had been delivered promptly, could and would 
T. L. Hoaglin have attended the funeral of plaintiffs' mother, alleged 
in the complaint ? Answer : Yes. 

3. What damages, if any, is the   la in tiff T. L. Hoaglin entitled to 
recover of the defendant for mental anguish caused by said negligent 
delay in the transmission and delivery of the said message? Answer: 
Five hundred dollars. 

4. What damages, if any, is the plaintiff S. D. Hoaglin entitled to 
- recover of the defendant for mental anguish caused by said negligent 

delay in the transmission and delivery of the said message? Answer: 
Two hundred and fifty dollars. 

Judgment was entered thereon, and defendant appealed. 
The evidence tended to show these facts: Plaintiff S. D. Hoaglin, 

whose mother had died about 12 o'clock m. on Saturday, 3 June, 1911, 
sent the following message at  5 :I5 p. m. to his brother, T. L. Hoaglin : 

T. L. HOAGLIN, 
Granite Quarry, N . ,  C. 

Mother died today. Bury tomorrow at 10 o'clock. Come. 
S. D. HOAGLIN. 

The message was filed with the defendant at  Pineville, N. C., which is 
10 miles south of Charlotte, X. C., on 3 June, 1911, a t  5 :I5 p. m.; it 
was received at  Charlotte, at  5 :30 p. m. the same day, the operator in 
the Charlotte office stating that i t  was on his hook when he returned to 
his instrument at  5 :30 o'clock. There was but one continubus wire from 
Charlotte to Granite Quarry. H e  called the office at the latter place 
over this wire, and found it was "open," which means that he could not 
use it, as i t  was "out of commission," or broken a t  some place; where, 
he could not tell. I t  oontinued to be "out of order'' until the next mom- 
ing. Trains left Granite Quarry at 8 :30 and 10 o'clock p. m. and at 
1 :30 and 6 o'clock a. m. T. L. Hoaglin stated that he could have walked 
to Salisbury and taken a train there, and would have done so, had he 
received the message in time to have reached Pimville before the 
funeral, the distance from Granite Quarry to Salisbury being only (393) 
5 miles. The message was sent to R. E. Nitchell, a train dispatcher 
at  Salisbury, over the wires, for the purpose of having i t  sent by the con- 
ductor of the train at  9 :50 a. m., which was Sunday. I t  was delivered 
by the conductor to T. L. Hoaglin at Granite Quarry at  10 :30 the same 
morning, but too late for him to attend the funeral, which was then 
being held. When W. H. Crum, the lineman, who was at or near Thom- 
asville during the afternoon of Saturday, 3 June, 1911, returned to 
Salisbury, about dusk, on No. 35, he was told by Mitchell of .the break 
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in the wire to Granite Quarry, but as it was dark he did not go to the 
place of the break that night, although he had a railroad velocipede, 
but waited until next morning, when he went on his velocipede in search 
of khe break in the wire, and found i t  about 4% miles from Salisbury 
and in sight of Granite Quarry, that is, about one half mile from that 
place. A heavy electrical and wind storm had passed over that section 
about 4 o'clock p. m. on Saturday, 3 June, and it had blown a tree down, 
which fell across the wire. Crum pulled the wire from under the tree 
and spliced and replaced i t  on the pole. This was about 10 o'clock 
Sunday morning. There was another lineman at Salisbury, but it does 
not appear why he was not called upon to repair the broken wire. There 
was a telephone line connecting Pineville with Granite Quarry, and it 
appeared that neither the Charlotte nor the Salisbury operator notified 
the sender, by a service message, that his telegram could not be delivered. 
S. D. Hoaglin testified that he could have used the telephone had he been 
notified by the defendant of the failure to deliver his message. 

The defendant requested the court to give the following instructions, 
which were modified, as will appear, and defendant excepted to the 
modification : 

1. I f  the jury find from the evidence and by the greater weight thereof 
that on the 3d day of June, 1911, at  about 4 2 5  o'clock p. m., the wire of 
the defendant between Salisbury and Granite Quarry was broken or 
disconnected by n tree falling across it on account of a wind or electric 
storm, and that the said interruption continued until after 10 o'clock of 

the morning of 4 June, 1911, and that the only wire reaching from 
(394) Charlotte to Granite Quarry available to the use of the defendant 

was the said wire, which was broken or interfered with by the 
said electric storm, and that the said interference or breaking of the 
said wire by the said storm was the cause of the defendant not delivering 
the message referred to in thepomplaint in this action, then the jury are 
instructed to answer the first issue ('No." 

The court refused to give the foregoing instruction, as prayed by the 
defendant, but added to the same the following: "Provided you find that 
the defendant could not, by the exercise of reasonable care and due 
diligence. have transniitted and delivered the message to T. L. Hoaglin, 
notwithstanding the storm." 

2. I f  the jury find from the greater weight of the evidence that a tree 
fell across and broke the defendant's wires about 4:25 p. m, on 3 June, 
by reason of a storm, and that the defendant, with due diligence, removed 
the tree and reconnected the wires, and that the defendant's delay in 
delivering the message was caused by said tree being blown on the wires 
by a storm, the jury are instructed to answer the first issue '(No." 
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The court r e f u s ~ d  to give the foregoing prayer, but added thereto the 
following: "Provided you find that the defendant could not, by the exer- 
cise of reasonable care and due. diligence, have transmitted and delivered 
the message to T. L. Hoaglin, notwithstanding said storm breaking its 
said line." 

The conrt, among other instructions, charged the jury as follows: "If 
you find from the evidence in this case that the defendant could not, on 
account of its wire between Salisbury and Granite Quarry beiug down, 
deliver the message to the sendee, T.  L. Hoaglin, then it was the duty of 
the defendants, the telegraph company, to use reasonable diligence to 
notify the sender, S. D. Hoaglin, and if i t  failed to do so, then the defend- 
ant was negligent, and you mill answer the first issue 'Yes.' " 

Defendant excepted to this instruction, and now assigns it as error. 

Stewar t  & M c R a e  for p la in t i f .  
T i l l e t t  & G u t h r i ~  for d e f e n d a d .  

WALKER, J., after stating the case: There was error in the (395) 
last instruction given by the court, but not in telling the jury that, 
when the defendant discovered i t  could not send the message over its 
wire from Charlotte, it was its duty to notify the sender at Pineville of 
the fact, for that is correct. Hendricks  v. Telegraph Co., 126 N.  C., 
304; Cogdell v. Telegraph Co., 135 N .  C., 431; Hood v. Telegraph Co., 
13.5 N. C., 622. The defendant's failure to notify the sender of its 
inability to deliver the message was evidence of negligence. Hood V .  

Talegvaph Co., supra;  Hendricks  v. Telegraph Co., supra; Cogdell v. 
Telegraph Co., 135 N.  C., 431; W o o d s  v. Telegraph Co., 148 N.  C., 1. 
I t  having been shown that the message had not been delivered, a prima 
facie case of negligence was made out, as was decided in the cases we 
have just cited. The Court said in  Hendriclcs v. Telegraph oo. ,  supra:  
"It is well settled that where a telegraph company receives a message for 
delivery and fails to deliver i t  with reasonable diligence, i t  becomes 
prima facie liable, and that the burden rests upon it of alleging and 
proving such facts as i t  relies \upon to excuse its failure.'' This very 
language was repeated in Cogdell v.  Telegraph Co., supra. See, also, 
Laudie  v. Telegraph Co., 126 N.  C., 431; H u n t e r  v. Telegraph Co., 130 
N.  C., 602; Rosser v. T ~ Z o g r a p h  Co., 130 N.  C.1 251. This was 
not controverted, as we understand, by the defendant, and i t  undertook 
to explain its apparent gross neglect of duty. Whether it succeeded in 
doing so was for the jury, and so far  as the duty resting upon it to repair 
the break in  its mire from Charlotte to Granite Quarry is concerned, the 
charge of the judge was more than favorable to it, not so much in respect 



I N  T H E  SUPREME COURT. [I61 

of what he did say on that branch of the case as in respect of what he 
did not say. I t  appears, from R. E, Mitchell's testimony, that there 
was a violent storm at 4 o'clock in the afternoon of Saturday, 3 June, 
1911, and that the wire to Granite Quarry went down at 4:25 o'clock, 
so that at least sixteen hours elapsed after the break in  the wire before 
there was any attempt made to mend it. The witness W. H. Crum, who 
was a lineman, did not return to Salisbury until dusk, but why he was 
not earlier called in to make the needed repairs and why he did not use 

his velocipede that night with a lantern, the trains having stopped 
(396) running for the night, does not clearly appear. Nor does it ap- 

pear why the other lineman a t  Salisbury was not called upon to 
do the work. I t  seems to have been a very simple operation, and the 
break in  the line was easily discoverable, according to Crum, as the tree 
was lying on the wire very near the track, and could not easily have 
maped the attention of a lineman on the car with a light, even in the 
uighttime, and especially of a man who was keeping a watchful lookout 
for it. Why the defendant failed to send a service message, notifying 
the sender of the accident to its line, is not explained. The fact that 
S. D. Hoaglin lived 2 miles from Pineville, if he did, was no excuse for 
not sending the message to the office at  Pineville, so that if the sendee 
was there, he could be notified. The operator at  Charlotte knew that 
the wire was open as early 5 :35 o'clock, Saturday afternoon, just twenty, 
or at  the most, thirty minutes after i t  had been filed at Pineville. I t  
does not follow that S. D. Hoaglin was not in Pineville at that time, 
simply because he lived 2 miles from the town. 37 Cyc., 1678. I t  
was said in  Rosser u. Telegraph Co., 130 S. C., 255: '(The message 
having been shown by the testimony, and also admitted in the answer, 
to have been received by defendant and the charges prepaid, i t  t h ~ n  
became its duty to deliver it to the addressee at the point to which it 
was addressed. I f ,  howeyer, that could not be done, then i t  was incum- 
bent upon defendant to show that i t  had performed its part of the con- 
tract by exercising due diligence in endeavoring to do so. The fact that 
plaintiff lived several miles from West End does not excuse the defendant 
from making prompt and diligent inquiry to see if he were not within 
its delivery limits at that point when the message arrived." I t  is natural 
to suppose that Hoaglin may have been in Pineville, awaiting an answer 
from his brother, as, with due care on the part of the defendant, i t  
required a very short time for such a reply to reach him. We do not 
think, though, that defendant was required to deliver the service message 
to him beyond the corporate limits of Pineville, or beyond its free de- 
livery limits there, if it has any. R. R. T .  Stroud, 82 Ark., 117; 
Telegtaaplz Co. v.  Davis, 71 S .  W., 313; Telegraph Co. v. Xa t thws ,  113 
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Ky., 188; McCaul v. Telegraph Co., 114 Tenn., 661. I t  did not 
know when it received the message for transmission and delivery (397) 
to T. L. Hoaglin that its line was not in  condition for use, and 
i t  could not well have anticipated the storm or what its effect would be 
on the efficiency of its service. I t  was in no default up to the time that 
H. J. Hale, its operator at  Charlotte, returned to the office and tested 
the wires and found the one to Granite Quarry open. I t  is a little sur- 
prising, without explanation, that the chief night operator of a large 
office like the one in Charlotte, who is supposed to be careful, and who, 
at  least, should be, failed at  the opportune moment to notify the sender 
of the situation he had discovered.. There is no satisfactory explanation 
of his conduct in this record. But while the fact that the message was 
not transmitted and delivered is prima facie evidence of negligence, the 
presumption thus raised may be rebutted by evidence showing that the 
company exercised due carp or was prevented from making delivery by 
causes over which i t  had no control. 37 Cyc., 1673 ; Fowler v. Telegraph 
Co., 80 Me., 381. I t  does not insure prompt transmission, and could not 
justly be required to do so, and is liable only for negligence. I t  follows 
that i t  is not responsible for delays due to unavoidable interruptions in 
the working of its lines, such as those resulting from storms or atmos- 
pheric disturbances, or any other causes over which i t  has no control 
and against which, in the exercise of ordinary prudence and foresight, i t  
was not reasonably practicable to guard. I t  must, though, by the exercise 
of due care, provide against all preventable causes. I f  its wires are 
injured by a storm, i t  must make diligent effort to remove the obstruction 
and restore them to their normal condition, so that they can perform 
their usual functions. Whether the company did what the law required 
of it was properly left to the jury upon the facts, and under the rule of 
the ordinarily prudent man, though the charge did not deal with the 
details of the evidence as i t  should have done. The failure to notify the 
sender that it could not deliver the message was also evidence of negli- 
gence, but it was error to instruct the jury i t  was not only negligence, 
but if i t  was found that the service message was not sent, they should 
answer the first issue "Yes," because that issue involved not only 
negligence, but proximate cause, as i t  was submitted. The issue (398) 
was not so framed as to present literally the question of proximate 
cause, but i t  was so treated by the court, as judgment was given upon the 
verdict, and there is no other issue as to this act of negligence and its 
proximate results. The instruction simply misled the jury. Again, the 
court should have required the jury to find whether the service message 
could have been delivered to the sender at  Pineville, and, if so, whether 
he not only could, but would, have used the telephone for the purpose 
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of sending the message to his brother in time for him to attend the fu -  
neral. Mere negligence is not actionable, and it does not become so 
unless it praximately causes damage. The precise question was decided 

1 in  Hauser v. Telegraph G'o., I50 E. C., at p. 558 : "The burden of proof 
was not upon the defendant to show 'that the plaintiff had not exercised 
diligmce, but upon the plaintiff to show, not only that the defendant had 
been guilty of negligence, but that its negligence was the proximate 
cause of the damage to him. Hocutt v. Telegraph Co., 147 IS. C., 186. 
I t  is not enough to show that there has been negligence in order to 
entitle a plaintiff to recover; he must, in  addition, show that the de- 
fendant's negligence was the ~rox imate  cause of his injury. Kegligence 
is not actionable unless i t  is the proximate cause of the damage. Brew- 
ster v. Elizabeth City, 137 N.  C., 392. The burden is always upon the 
plaintiff to prove every requisite of his cause of action. This is not a 
question of contributory negligence which would shift the burden of 
proof to the defendant, but i t  is one of the essential elements of the 
cause of action that the negligence of the defendant should proximately 
cause the damage." The second issue evidently referred to the original 
message and its prompt transmission over the defendant's wires and its 
delivery to T. L. Hoaglin at  Granite Quarry, and not to the service 
message. The error of the court in thus instructing the jury requires 
us to order a new trial, as we are unable to determine whether the 
answer to the first issue was given under the charge as to the duty of 
defendant to repair its wire with reasonable care and diligence or under 
the erroneous instruction. I f  we could separate the two because we 

knew with certainty that the jury were not influenced by the 
(399) error, we would do so, but it is impossible, as the correct and in- 

correct instructions have together passed into the verdict, which 
is indivisible. In such a case, a new trial is the only remedy for l h e  
error. Rowe v. Lumber Co., 133 K.  C., 433, and cases cited; Dunn v. 
Curric. 141 N.  C., 126. I t  is analogous to the principle decided in 
Williams v. Haid, I18 8. C., 451; Tillett v. R. R., 115 N.  C., 662; 
Edwards v. R. R., 132 N .  C., 99; 8. v. Barrett, 132 N.  C., 1005, and 
more recently in Patterson 7). Nichols, 157 N.  C., at  p. 413. The issues 
shonld be amended so as to embrace the questions arising upon the second 
act of negligence imputed to the defendant, one of which will be, 
whether the failure to notify the sender of the true situation was the 
proximate cause of the damage to the plaintiffs, and this, in its turn, will 
involve the question whether a service message could have been delivered 
within the free delivery limits, if any, a t  Pineville, and if none, then 
within the limits of the town, that being the place from which the orig- 
inal message was sent; and the further question, whether S. G. Hoaglin 
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would have used the telephone, if he had received the service message 
in time to do so, and he could thus have communicated with his brother 
at  Granite Quarry in  time for the latter to have attended the funeral. 
I t  will be better to present the questions as to the two acts of negligence 
in separate issues, for the jury may find that defendant did not mend 
its wire with due diligence, and that, if it had done so, the message 
would have reached T. L. Hoaglin in time for him to have gone to Pine- 
ville and attended the funeral. 

There was evidence to support a finding for plaintiff on all these ques- 
tions, but the facts must bs found by the jury, and, a t  the next trial, 
the defendant may explain away its apparent default and fully acquit 
itself of the charge of negligence, and plaintiffs may strengthen some 
links in  their case which will present it with greater clearness and con- 
clusiveness to the jury and so as to satisfy them that the defendant's 
apparent negligence is veiy real and has been the legal cause of damage 
to them. 

New trial. 

Cited: Ellison v. Tel. Co., 163 N.  C., 11, 13 ; Alexander v. Statesville, 
165 N.  C., 532; Retts v. Tel. Co., 167 N.  C., 80; Xedlin v. Tal. Co., 
169 N.  C., 505, 506; Champion v. Daniel, 170 N.  C., 3 ;  Howard v. 
Telegraph Co., ib., 499; Johnson ?I.  Tel. Co., 171 N.  C., 132. 

LUCILE COOPER v. NORFOLK SOUTHERN RAILROAD 
(400) 

COMPANY ET AL. 

(Filed 5 March, 1913.) 

1. Carriers of Passengers-Tickets-Stipulations Limiting Liability-Intra- 
state Tickets-Void Stipulations. 

Stipulations upon a railroad ticket, limiting the liability of the car- 
rier in a specified sum "unless a greater value has been declared by the 
-owner and excess charges paid thereon at the time of taking passage," 
and similar provisions in a bill of lading for the transportation of freight, 
are held in this State to be void as an attempt on the part of the carrier 
to contract against its own negligence; and such stipulations are not 
enforcible on intrastate tickets or bills of lading. 

2. Same-Interstate Tickets-Decisions of the United States Supreme Court. 
The decisions of the Supreme Court of the United States are controll- 

ing as to the validity of stipulations on tickets of common carriers limit- 
ing their liability for baggege, and similar provisions on their bills of 
lading or receipts for the transportation of freight or express, only where 
the tickets and bills of lading are interstate. 
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APPEAL by defendant from Daniels,  J., at September Term, 1912, of 
QANCE. 

This action is to recover damages for the loss of a diamond, which 
the defendant admits was a part of the baggage of the plaintiff. 

Plaintiff introduced testimony tending to show that she resided in 
Texas, and being on a visit at Henderson, N. C., she went with another 
or others from Henderson to Morehead City; that her trunk was packed 
and delivered, locked and in good condition, to the S. A. L. Railway, 
and checked by i t  through to Morehead late in  the afternoon of 6 July, 
1911; that her kinsman purohased a return ticket for her, which she 
signed when brought to her at  a german about 9 P. M., 6 Ju ly ;  that her 
trunk contained her wearing apparel, a silver jewel case in which were 
a diamond star pendant and a belt buckle, which she was carrying 
for her own personal use, the diamond having been given to her by 
her father and cost $450, and owing to subsequent advances in diamonds 

was now woith $500; that she left Henderson about 2 A. ar., the 
(401) 7th, and went on the first train leaving after purchase of her 

ticket, via S. A. L. to Raleigh, Southern to Goldsboro, and N. and 
S. to Norehead, arriving there about 11 A. M. the 7th; that she gave her 
check to porter of Norfolk Southern Railroad just before arriving at  
Morehead, at  his request, and the trunk was delivered to her room in the 
Atlantic Hotel, owned by defendant Norfolk and Southern Railroad, 
promptly after her arrival there, and when so delivered its lock was 
broken and hanging down. Upon examination she found the jewel case 
had been broken open and the breastpin and belt buckle gone, and that 
she at once made complaint to the authorities of the hotel and of all three 
of the railroads and demanded pay for her loss. 

The stipulation in the ticket relied on to limit liability of the de- 
fendant is as follows: 

"5th. Baggage liability is limited to wearing apparel not to exceed 
one hundred dollars ($100) in value for a whole ticket, and fifty dollars 
($50) for a half ticket, unless a greater value has been declared by the 
owner and excess charges paid thereon at the time of taking passage." 

The following verdict was returned by the jury: 
"Was the property of the plaintiff lost through the negligence of the 

Norfolk and Southern Railway Company? Answer : Yes. 
'(What amount of damages, if any, is plaintiff entitled to recover? 

Answer : $450." 
Judgment was rendered thereon in favor of the plaintiff, and the de- 

fendant excepted and appealed. 

A. C. & J .  P. Z o l l i c o f f ~ r  for plaintif f .  
W .  B. R o d m a n  and T .  T .  H i c k s  for defendant .  

326 
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ALLER, J. The question presented by the appeal is as to the validity 
of the stipulation in the ticket limiting liability, and as the jury has 
found that the damage sustained was the result of negligence, and the 
transaction is intrastate, it is controlled by Mule Co. v. R. R., 160 
N. C., 215. 

The cases of Express Co. v. Corninger, R. R. v. Latta, and 
2. R. v. Xiller,  relied on by the defendant, in  which opinions were (402) 
filed by the Supreme Court of the United States on 6 January, 
1913, decide that a stipulation in a bill of lading, similar to the one be- 
fore us, is valid and limits the recovery, and these decisions would be con- 
trolling with us if this was an interstate shipment, made upon a bill of 
lading, but as i t  is not, we follow them only in so far  as they commend 
themselves to our judgment. 

The leading opinion was filed in the CYor&nger case, and Mr. Justice 
Lurton quotes with approval from Solon's case, 169 U. S., 133, discussing 
the effect of State legislation : "They are not, in  themselves, regulations 
of interstate commerce, although they control in some degree the conduct 
and the liability of those engaged in such commerce. So long as Congress 
has not legislated upon the particular subject, they are rather to be re- 
garded as legislation in aid of such commerce, and as a rightful exercise 
of the police power of the State to regulate the relative rights and 
duties of all persons and corporations within its limits"; and from 
Hughes v. R. R., 191 U. S.: "While under these provisions it may be 
said that Congress has made i t  obligatory to provide proper facilities for 
interstate carriage of freight, and has prevented carriers from obstruct- 
ing shipments on interstate lines, we look in vain for any regulation of 
the matter here in  controversy. There is no sanction of agreements of this 
character limiting liability to stipulated valuations, and until Congress 
shall legislate upon it, is there any valid objection to the State enforc- 
ing its own regulations upon the subject, although it may be this extent 
indirectily affect interstate commerce contracts of carriage?" 

I n  the Hughes case a judgment of the Supreme Court of Pennsylvania 
mas affirmed which permitted the recovery of all damages caused by 
negligence, notwithstanding a clause in a bill of lading limiting the 
liability. 

I t  is conceded in the opinion that these two cases establish two 
: 

(1) That until Congress has legislated upon the particular subject, the 
State may regulate the relative rights and duties of all persons and 
corporations within its limits and may enforce its own policy, 
although connected with an interstate shipment. (403) 

(2)  That up to the time of the decision in the Hughes case 
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there was no sanction in the legislation by Congress of agreements limit- 
ing liability to stipulated valuations. 

The court assnmes that these two cases are decisive of the question 
that the States may enforce their policy as declared by statute or 
general law, and may award full damages for loss, the result of negli- 
gence, notwithstanding a stipulation limiting liability, unless the rule 
has been changed by act of Congress enacted subsequent to the decisions, 
and concludes that the Carmack amendment of 1906 has this effect. 

The Carmack amendment is as follows: "That any common carrier, 
railroad, or transportation company receiving property for transportation 
from a point in  one State to a point in another State shall issue a receipt 
or bill of lading therefor, and shall be liable to the lawful holder thereof 
for any loss, damage, or injury to such property caused by i t  or by any . 
common carrier, railroad, or transportation company to which such prop- 
erty may be delivered, or over whose line or lines such property may 
pass; and no contract, receipt, rule or regulation shall exempt such com- 
mon carrier, railroad, or transportation company from the liability 
thereby imposed : Provided, that nothing in this section shall deprive any 
holder of such receipt or bill of lading of any remedy or right of action 
which he has under existing law. That the common carrier, railroad, or 
transportation company issuing such receipt or bill of lading shall be 
entitled to recover from the common carrier, railroad, or transportation 
company on whose line the loss, damage, or injury shall have been sus- 
tained, the amount of such loss, damage, or injury as it may be required 
to pay to the owners of such property, as may be evidenced by any 
receipt, judgment, or transcript thereof." 

I f  the Supreme Court of the United States had not held otherwise, 
we would conclude that this amendment could not, by any rule of con- 
struction, have the effect of giving validity to a contract limiting liability 
for negligence, although contained in a bll of lading. 

I t  purports to deal only with the carrier receiving the goods 
(404) -the initial carrier-and the common-law right of action against 

the connecting carrier is preserved by the proviso, "That nothing 
in  this section shall deprive any holder of such receipt or bill of lading 
of m y  remedy or right of action which he has under existing law." 

And as to the initial carrier, the statute says in express terms that i t  
"shall be liable" for "any loss, damage, or injury to such property," and 
that "no contract, receipt, rule or regulation shall exempt such common 
carrier from the liability hereby imposed.'' 

"Any loss, damage, or injury" means all loss, damage, or injury, and 
the statute says the holder is entitled to recover this, notwithstanding a 
stipulation to the contrary in the bill of lading, and we do not see 
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how such language can be construed to put life into a stipulation limit- 
ing liability and give i t  the effect of preventing a full recovery. 

We are of opinion there is 
No error. 

Notc: The "Cumvzings" A c t ,  3 March, 1915, changes the U 9. 
Rulings above referred to. 

G. W. JEFFERSON & BROS. v. C. C. BRYANT 

(Filed 5 March, 1913.) 

1. Liens-Material Men-Interpretation of Statutes-Substantial Compliance 
-Turnkey Job-Time of Completion. 

.While a substantial (compliance with Revisal, sec. 2026, is necessary to 
the validity of a lien filed for material, etc., furnished in the erection 
of a building, i t  is not required that the claimant file his itemized state- 
ment of the material used in a building which he had contracted to 
complete for the owner for one sum; but the time of the completion of 
the work must be stated. 

2. Liens-Turnkey Job-Time of Completion-Statement as to Interest. 
In this action to enforce a lien upon a building contracted to have been 

built for a certain total sum, the conclusion in the bill of particulars with 
reference to the commencement of the running of interest does not re- 
fer to the time of the completion of the building, as  the plaintiff testi- 
fied that  it  was completed at a different time. 

3. Liens-Defective Claim-Contractors-Turnkey Job-Time of Completion 
-A4mendments-Power of Courts. 

Where suit is brought by a contractor to enforce a lien on a building 
which was to have been paid for in a single sum, and his claim for lien 
is  defective, as filed with the clerk, in not stating the time the house 
was completed, as required by the statute, Revisal, sec. 2026,  i t  cannot be 
cured by amendment allowed in the Superior Court a t  the trial. 

APPEAL by defendant from Cline, J., at September Term, 1912, 
of PITT. (405) 

In the summer of 1909 the plaintiffs contracted with the de- 
fendant, Cherry Bryant, to furnish the material for and to build a 
house for her upon a lot owned by the said defendant, Cherry Bryant, 
in  the town of Fountain, for the sum of $250 for a turnkey job. The 
plaintiffs built said house according to contract, furnishing the material 
and all labor necessary, completing the house during April or  May, 1910. 
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On 15 December, 1909, plaintiffs received from the defendant, Cherry 
Bryant, the sum of $50, and on 24 March, 1910, $50, leaving a balance 
due of $150, which remains unpaid. On 28 February, 1911, the plaintiffs 
purported to file a lien in the office of the Clerk of the Superior Court 
of Pi t t  County against the defendant on the said house and lot in 
Fountain to the amount of $150, and on 18 July, 1911, secured judg- 
ment on said lien against the defendant in the sum of $150 in a justice 
of the peace court, and the defendant appealed to the Superior Court. 

The notice of lien and the account filed therewith are as follows: 

G. W. JEFFERSON & BROS., Claimant, 
v .  

CHERRY BRYANT, formerly CHERRY BELL, Owner or Proprietor. 

The said G. W. Jefferson & Bros., claimant, file their lien against the 
said Cherry Bryant, formerly Cherry Bell, owner or proprietor, in the 
office of D. C. Moore, clerk of the Superior Court in and for said county. 

Said lien is for material and labor on the house of the said Cherry 
Bryant, formerly Cherry Bell, as per bill of particulars herewith filed. 

The said house being situate in tbe county of Pitt ,  in  Foun- 
(406) tain, adjoining the lands of R. B. Owens, C.. W. Jefferson & 

Bros., and others, on Railroad Street, and being the identical 
house built by said G. W. Jefferson & Bros. for said Cherry Bryant in 
the town of Fonntain. The said G. W. Jefferson & Bros, claim their 
lien. 

This the 28 day of February, 1911. 
G. W. JEFFERSON & BBOS., Claimant. 

BILL O F  PARTICULARS. 

CHERRY BRYANT, alim CHERRY BELL, Owner and Proprietor, 

To G. W. JEFFERSON & Bnos., Claimant, Dr. 

Date, February 28, 1911. 
To balance due on account for material and labor due for building one 

house in  Fountain, the total amount of account being $250, upon which 
she has paid $100, leaving a balance of $150, with interest from 1 
January, 1911. 

G. W. JEFFERSON & BROS., Claimafit. 

The defendant contended before the justice and in the Superior Court 
that the lien was invalid because no time was stated therein when the 
labor was done or the material furnished, or when the house was com- 
pleted, and excepted to adverse rulings on these contentions. 
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I n  the Superior Court the court permitted the plaintiffs to amend the 
lien as follows: "It was completed in April or Nay, 1910." To this 
defendant excepted. 

There was verdict and judgment in favor of the plaintiffs, and the 
defendant excepted and appealed. 

F. G. J a m e s  & Son for plaintiffs. 
W .  F.  E v a n s  for defendant .  

ALLEN, J. This action is to enforce a lien under section 2026 of 
the Revisal, which requires that "all claims shall be filed in detail, 
specifying the materials furnished or labor performed, and the time 
thereof," and i t  has been uniformly held, in construing this statute, that 
there must be a substantial compliance with its terms, and that thit state- 
ment of time is material. Wray v. Harris, 77 N. C., 77; Cook v. 
Cobb, 101 N.  C., 68. 

The headnote to the Coolc case, which is fully sustained by 
(407) 

the opinion, is that, "It is essential to the validity of a laborer's lien 
that the 'claim' or notice which he is required to file shall set forth in  
detail the times when the labor was performed, its character, the amount 
due therefor, and upon what property i t  was employed; and if i t  is for 
materials furnished, the same particularity is required. Defects in these 
respects will not be cured by alleging the necessary facts in  the pleadings 
in an action brought to enforce the lien." 

This rule has been very generally modified when the contract is to 
complete a building for one sum, and in such case i t  is not required that 
the labor performed and the materials furnished shall be itemized, but 
that the time of the completion of the work shall be stated. The cases 
are collected in the notes to 27 Cyc., 188. 

I f  we apply these principles to the notice of lien in  the record, i t  is 
fatally defective, as no time is given in connection with any item, and 
the time when the contract was completed is not stated. The conclusion 
of the bill of particulars, ('with interest from. 1 January, 1911," does 
not refer to the completion of the contract, as the plaintiff testified it 
was completed in  April or May. 

The plaintiff contends, however. that this defect was cured by amend- 
ment in  the Superior Court, and this presents the question of the power 
of the court to make the amendment. The Superior Court has broad 
and ample jurisdiction over the amendment of process and pleadings, 
but the notice of lien is neither a process nor a ~ lead i ;~ ,  and i t  was 
only in  the court for the purpose of enforcement. I f  against real estate, 
the statute requires it to be filed before the clerk, and states what is 
necessary to make i t  valid. I f  defective when filed, i t  is no lien, and 
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to permit an amendment, curing a fatal defect, would be to confer upon 
the court the power to make a lien, and thus destroy the provisions of 
the statute. 

The question has not been directly presented in this State, but 
(408) the controlling principle has been declared. I n  Phillips v. Higdon, 

44 N. C., 382, Pcarsolz, J., said: "Where the amendment will 
evade or defeat the operation of a statute, the court has no power to 
allow it. This is clear; for no court has the power of nullifying a statute. 
By way of illustration, the statute requires that a levy should describe 
land in a particular way, for the purpose of informing the defendant 

- 

in the execution, and all who may wish to become purchasers, what land 
the sheriff is to sell. I f  a levy is not sufficient, and a sale under it is 
made good by an amendment of the levy, the effect is to defeat the opera- 
tion and purposes of the statute, and to allow land to be sold without 
the safeguards which the Legislature has provided against surprise and 
fraud. I t  might happen that a defendant in an execution, who from the 
levy, 'land lying on Craney Fork,' was under the impression that some 
out tract of his was to be sold, might, after the sale, find himself de- 
prived of his 'home place' under the power of the court to allow the 
constable to amend his levy by adding the words, 'being the tract of land 
lying on the forks of the said creek, on which the defendant now 
resides," and this was affirmed in Cogdell v. Exum, 69 N. C., 464, and 
in Patterson v. Wadsworth, 94 N. C., 540. 

This principle has been applied in  other jurisdictions to the amend- 
ment of a lien. Vreeland v. Boyle, 37 N .  J .  L., 346; Flume Co. V .  

Kendall, 120 Cal., 182; Lindley v. Cross, 31 Ind., 110; Goss v. Stelitz, * 

54 Gal., 640; Jones on Liens, vol. 2, sec. 423; Phillips Mech. Liens, 
sec. 428. 

I n  the New Jersey case the Court says: "It ia obvious that the lien 
claim is not a file in the Circuit Court, nor in  any court. I t  is a record 
in the office of the clerk of the county, like the registry of a deed or 
mortgage. I t  is the foundation of the action, but no part of the suit. 
The record in the Circuit Court begins with the issue of the summons 
and continues with the filing of the declaration, pleas, etc. The court 
may amend its own files and records under the authority given in sections 
129 and 166 of the practice act, but it has not power to alter or amend 
the records in the county clerk's office, either by these sections or any- 

thing contained in the mechanics' lien law. Only preceedings in 
(409) actions in courts can be altered by joining an omitted plaintiff, 

or striking out one improperly joined, where i t  shall appear that 
injustice will not be done by such amendment, and the parson affected 
by the amendment consents. I f  it were conceded that the court might 
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amend the summons, declaration, and pleas in  this case, under the 
extensive power given in section 166 of the practice act, for the purpose 
of determining in the existing suit the real question in  controversy be- 
tween the parties, yet i t  cannot, without some express authority, go 
beyond its own jurisdiction, into the county clerk's office, and there alter 
the records so as to make them conform to the changed papers i n  court." 

Being, therefore, of opinion that  the lien is defective and that the court 
did not have the power to amend the same, a new tr ial  is ordered. 

Kew trial. 

Ci tcd :  L u m b e r  Co., v. T r a d i n g  Co., 163 N. C., 317. 

CHARLES 34. PFEIFER & CO. v. J. P. ISRAEL. 

(Filed 1 2  March, 1913.) 

1. Intoxicating Liquors-Principal and AgentRotes-Purchase Price- 
Actions in Pari Delicto. 

A note given in this State for the purchase price of intoxicating li- 
quors to a nonresident dealer, where the sale is made in North Carolina 
in violation of our prohibition laws, cannot be enforced in our courts, 
the parties being in pari delicto. 

2. Same-Place-Place of ContractCriminal Liability. 
Where the agent of a nonresident dealer in intoxicants solicits in North 

Carolina and effects a sale thereof here, where the purchaser executes his 
note for the purchase price, it  is held that the contract of sale was made 
in North Carolina, prohibited by our laws, and not enforcible in our 
courts. Semble, the agent is subject to indictment. 

ALLEN, J., concurring; WAL,KER and BROWN, JJ., dissenting. 

APPEAL' by plaintiff from Jus t i ce ,  J . ,  at  Special Term, 1912, of 
HENDERSON. 

Michae l  Schenck  and Murray A l l e n  for plainti f f .  
H .  Q. B z u a ~ t  for de fendan t .  

CLARK, C. J. This was an action begun before a justice of (410) 
the peace upon two notes for  less than $200 each and on appeal 
consolidated by consent into one action. The notes were executed 
by the defendant to the plaintiff for  whiskey bought from the plaintiff's 
agent. The  order for the whiskey was given in Hendersonville, N. C., 
to the salesman of the plaintiff company, and the whiskey was shipped 
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cases, "because they concerned the power of a State to deal with articles 
of interstate commerce other than intoxicating liquors, or which, if con- 
cerning intoxicating liquors, related to controversies originating before 
the enactment of the Wilson law. The general power of the States to 
control and regulate the business of dealing in or soliciting proposals 
within their borders for the purchase of intoxicating liquors is beyond 
question." 

The Court further said: "The business of soliciting proposals in 
South Dakota was one which that State had a right to regulate, wholly 
irrespective of when or where i t  was contemplated the proposals would 
be accepted or whence the liquor which they embraced was to be 
shipped." 

I t  is recognized, therefore, by both the State and Federal courts that 
the contract by which this liquor was ordered was an illegal contract, and 
that the fact that i t  was to be shipped here from Ohio did not make the 
contract valid. I t  follows that the courts will not enforce the payment 
of a note given in execution of an illegal contract. The proposition is so 
fully discussed by Judge Field in Oscanyun v. Arms CO., 103 U. S., 261, 
and cases there cited that further debate is unnecessary. 

Where a person in  this State, at the request of another, agreed 
to buy cotton futures for him in New York, a contract also made (412) 
illegal by our statutes, it was held that the person sending the 
order to New York for the purchase of the futures could not recover his 
losses. Gurseed 21. stern berg.^, 135 N.  C., 501. There the whole transac- 
tion was in  New York, but the contract to do the act was made in North 
Carolina. This has been cited and reaffirmed in Burns v. Tomlinson, 
147 N .  C., 647, which held a subsequent promise to pay invalid. The 
Court said, "Certainly the courts could not aid the plaintiff to a recovery 
when our statute makes i t  a misdemeanor to aid directly or indirectly in 
making such contracts," citing also to the same effect, with approval, 
S. v. Clayton. 138 N .  C., 732. I n  the latter case the Court held that i t  
is "comptent for the Legislatnre to provide that gambling contracts 
participated in  by the defendant in this State, either originating or 
being ratified here, shall be indictable in our courts, and such contracts 
are not protected by the interstate commerce clause of the Federal 
Constitution." 8. v. Clayton was also cited as authority in Runkin  v. 
Mitch(m, 141 N. C., 284. 

Where a note was given in consideration of a bet on a horse race in 
another State, i t  is not enforcible here. Gooch v. Fauaett, 122 N. C., 
270. Here the notes were given in this State upon an illegal contract also 
made in this State. 

No error. 
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ALLEN, J., concurring: I t  does not appear from the record that the 
order given by the defendant for the whiskey was forwarded to the plain- 
tiff at  Cincinnati and accepted there. 

On the contrary, the uncontradicted evidence is that the salesman of the 
plaintiff went to Hendersonville and there accepted the unconditional 
order for the whiskey, which was shipped subsequently from Cincinnati 
on the order, and the notes sued on were executed in Hendersonville. 

Thc term "salesman" implies that the agent of the plaintiff had 
authority to make a contract of sale, and the subquenent delivery was 
but in performance of the contract. 

I f  so, the action is to recover on a contract for the sale of 
(413) intoxicating liquors made in this State, which cannot be enforced. 

Page on Contracts, sec. 2692, says: "If the contract is made 
through an agent, and the principal is in another jurisdiction, the 
question where the contract is made depends upon the authority of the 
agent and the manner in which he attempts to bind his principal. I f  
he has authority to bind his principal, and he does so as a finality, the 
place where he enters into the contract is the place where the contract 
is made." 

I n  Backman 2;. AIIwsey, 31 Vt., 550, the contract for sale of intoxicat- 
ing  liquors was made in Vermont and the liquors were shipped by a 
New York dealer from New York, and the Court says as to this item: 
"The contract for the first bill of liquors charged in the plaintiff's 
account was so far  made in this State, though consummated by a de- 
livery without the State, as to be invalid here." 

Also in Starace v. Rossi, 69 Vt., 304, the order was taken in Vermont 
by an.agent of the plaintiffs and sent to the plaintiff at New York and 
accepted there, and the Court said: "But it is claimed that the contract 
for this liquor was made in  New York, and that, therefore, recovery 
can be had. The answer to this is, that the contract was in part, at 
least, made in this State, and that prevents recovery as effectually as 
though it had been wholly made here." The courts of Iowa sustain the 
same principle. Yegler v. Shipmnn, 33 Iowa, 200; Taylor v. Pickett, 
52 Iowa, 468. 

The c a k  of Westheimer v. Weisman, 60 Kan., 753, is not in conflict 
with these views, because under the facts presented, no contract was 
made in Kansas, it being expressly stated that the order taken by the 
agent was subject ('to approval of the at  their place of business 
in Missouri," as the Court says upon the point: "The agent did not 
more than make an offer of sale, subject to the approval of his house. 
The final acceptance of the order and the consummation of the sale oc 
curred in Missouri, where such sales were lawful." 
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WALKER, J., dissenting: This action was brought to recover the 
amount of two notes, one for $143.65, dated 17 June, 1910, and the 
other for $150, dated 5 December, 1910, both made at  Henderson- 
uille, R. C., the fht payable generally and the second at Hen- (414) 
dersonville, S. C. The evidence was to the effect that they were 
given for whiskey, brought by the defendant upon orders for the same 
~ e n t  through an agent of the plaintiffs, then at Hendersonville, N. C., 
to the plaintiffs at Cincinnati, Ohio, and accepted by them there. The 
liquor was shipped from Cincinnati to Hendersonville and there de- 
livered to the defendant, who pleaded the illegal consideration, namely, 
the sale of the liquor in this State. The court submitted the following 
issue to the jury, "Is the defendant indebted to the plaintiff, and if so, 
in what sum?" and upon the evidence instructed the jury, if they be- 
lieve it, to answer the issue ('No," which was done, and from the 
judgment upon the verdict the plaintiff appealed. 

The opinion of the Court is based upon the erroneous assumption 
that the sale of the liquor was made i n  this State, whereas, even ac- 
cording to our own decisions, i t  was made in the State of Ohio, where 
the sale of liquor is not prohibited. There is no evidence that it is, and 
the fact is that it is not. 

We have frequently held that where there is a purchase of goods and 
the seller delivers them to a carrier for transportation and delivery to 
the purchaser at  another place, the sale is completed upon the delivery 
to the carrier by the seller, the carrier, in such a case, being the agent of 
the purchaser to receive and accept the goods. This was clearly decided 
in Gwynn v. R. R., 85 N .  C., 429, and Hunter v. Randolph, 128 N. C., 
91, and is an elementary principle in the law of sales. "As soon as an 
order for goods is accepted by the seller, the contract of sale is complete 
without further notice to the vendee, and the contract is fully performed 
on the part  of the seller by the delivery of the goods to the proper car- 
rier." This was said by the Court in Ober v. Smith, 78 N.  C., 315, and 
approved in R. R. v. Barnes, 104 N.  C., 25. The rule is so inflexible 
that in  Crook v. Cowan, 64 N. C., 743, a very harsh application of i t  
was made by the Court, and the defendant was required to pay for 
carpets he had ordered, without notice of acceptance of his order, upon 
the ground that delivery to the carrier, an express company, was delivery 
to him and a sufficient acceptance of his proposal to buy. But 
apart from our own decisions, which are conclusive upon the (415) 
question involved in this appeal, the Supreme Court of the United 
States, whose decisions in respect to it are binding upon us, has decisively 
settled the matter and foreclosed i t  that i t  would,seem that further 
disc.ussion should be unnecessary. This transaction is a "National sub- 
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ject," and not subject to local regulation or local views of public policy 
or to diverse legislation and rulings in  the States, which, if permitted, 
would be at  once destructive of the paramount right of control and regu- 
lation by Congress as conferred by the commerce clause of the Federal 
Constitution. I n  Leisy v. Harden, 135 U. S., 100, the Court said: 
"That ardent spirits, distilled liquors, ale and beer, are subjects of ex- 
change, barter, and traffic, like any other commodity in which a right 
of traffic exists, and are so recognized by the usages of the commercial 
world, the laws of Congress, and the decisions of courts, is not denied. 
Being thus articles of commerce, can a State, in the absence of legisla- 
tion by Congress, prohibit their importation from abroad or from a sister 
State,? I f  the importation cannot be prohibited without the consent of 
Congress, when does property imported from abroad, or from a sister 
State, so become a part of the common mass of property within a State 
as to be subject to its unimpeded control?" And i t  thus answers the 
question: "T,O extend the police power over subjects of commerce would 
be to make commerce subordinate to that power, and would enable the 
State to bring within the police power 'any article of consumption that 
a State might wish to exclude, whether i t  belonged to that which was 
drunk, or to food and clothing; and with nearly equal claims to propriety, 
as malt liquors and the products of fruits other than grapes stand on 
no higher ground than the light wines of this and other countries, ex- 
cluded in  effect by the lam as it now stands. And it would be only 
another step to regulate real or supposed extravagance in food and 
clothing.' . . . I t  cannot, without the consent of Congress, express or 
jmplied, regulate commerce between its people and those of the other 
States of the Union in order to effect its end, however desirable such a 

regulation might be." The Court denies the proposition that a 
(416) State can, by its laws, either directly or indirectly, prohibit the 

importation of liquor into its borders and its delivery to a pur- 
chaser there, nor the sale of i t  in the original package, except to the 
extent that Congress, in the legitimate exercise of its constitutional 
powers, has authorized it to do so. Congress has, by the act of 8 August, 
1890, known as the Wilson Act, permitted the States to forbid the sale 
of imported liquor after its delivery to the consignee, but not before such 
delivery takes effect. Rut "it cannot pass the line of power delegated 
to Congress under the Constitution," nor that which Congress itself 
has marked as the extreme limit of State action. The Wilson Act 
distinctly referred only to sales of liquor in the original packages and 
did not permit the operation of State laws upon interstate shipments in 
liquor before that point in the commerce had been reached. Federal 
Penal Code, sec. 239, does not apply, because this is not a c, o. d. transac- 
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tion. The plaintiff relied solely upon the credit of the defendant, and 
did not e\-en take a bill of lading to his own order, and draw on the de- 
fendant with the bill attached for the purchase money, as was done in 
Spencer v. Pisher, ante, 116. I f  the transaction considered in that 
case was interstate commerce, and under the proJection of the commerce 
clause of the Federal Constitution, surely, and by a much stronger 
reason, the one presented in this case must be so, for the shipment to the 
defendant by the  lai in tiff was direct, upon an open bill of lading, and 
the defendant, so far as appears, ordered the liquor for his own consump- 
tion and not for resale. The order for the liauor and the acceptance 
thereof at Cincinnati, Ohio, the delivery of it by the seller 
to the carrier at the latter place and its transportation to Hendersonville, 
with the delivery of i t  there to Israel, the purchaser, was a continuous 
and lawful transaction, as Congress had passed no law permitting the 
State laws to operate upon the shipment before the delivery of the pack- 
age to the defendant, if it had the power to do so. I n  this connection, 
what is said by the Supreme Court of the United States, the final in- 
terpreter of the law upon all Federal questions, becomes very pertinent, 
and i t  is well to recall and consider it, lest we pass the bounds circum- 
scribing State action. After stating that the Court, in construing 
the Wilson Act, had held that the law did not authorize State (417) 
power to attach to liquor shipped from one State into another 
before its arrival and delivery to the consignee within the State to which 
destined, the Court, in Delamater v. South Dakota, 205 U. S., 93-100 
(51 L. Ed., 724), uses this significant language: '(The rulings in the 
previous cases to the effect that, under the Wilson Act, State authority 
did not extend over liquor shipped from one State into another until 
arrival and delivery to the consignee at  the point of destination, were 
but a recognition of the fact that Congress did not intend, in  adopting 
the Wilson Act, even if it lawfully could have done so, to authorize one 
State to exert its authority in another State by preventing the delivery 
of liquor embraced by transactions made in such other State." I t  was 
further said by the Court that the Wilson Act adopted a special rule, 
under which State authority as to liquor shipped from other States is 
allowed to operate after, but not before, the package of liquor has been 
delivered to the consignee, that is, that State authority begins only where 
interstate commerce ends. Many cases are cited by the Court in sup- 
port of this view, and there are none to the contrary. Re Rahrer 
(fl'ilkerson v. Rahrer), 140 U. S., 545; Rhodes v. Iowa, 170 U. S., 412; 
Vance v. W. A. Vandercook Co., 170 U. S., 438 ; American Eapress Co. 
2;. Iowa.. 196 U. S., 133; Pabst Brewing Co. v. Crenshaw, 198 
C. S., 17; Foppiano v. Speed, 199 U. S., 501; Hsyman u. 
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R. R., 203 U. S., 270. I n  Heyman  v. R. R., supra (referring to Vance 
Z-. Bandercook Co., supm), the language of the Court is clear and strong 
in  commenting upon the legal effect of the Wilson Act and in-setting 
the limits to State power under the act. "The interstate commerce 
clause of the Constitution," says the Court, "guarantees the right to 
ship merchandise from one State illto another, and protects it until the 
termination of the shipment by delivery at  the place of consignment, 
and this right is wholly unaffected by the act of Congress which allows 
State authority to attach to the origina1,package before sale, but only 

after delivery. Scott t i .  Donald, 165 U.  S., 58, 107 (41 L. Ed., 
(418) 632, 648), and Rhodes v. Iowa,  supra. I t  follows that under the 

Constitution of the United States every resident of South Caro- 
lina is free to receive for his own use liquor from other States, and that 
the inhibitions of a State statute do not operate to prevent liquors from 
other States from being shipped into such a State, on the order of a 
resident, for his use." And in subsequent cases the construction adopted 
in the previous cases of the word "arrival," as employed in the Wilson 
Act, has been reaffirmed and applied. The case of Vance v. Vamdercook 
Co., supra, involving the validity of the dispensary law of South Caro- 
lina, had decided "that the State statute must permit the delivery of 
the liquors to the party to whom they were consigned within the State, 
but that, after such delivery, the State had power to prevent the sale of 
the liquors, even in the original package." The conclusion is inevitable, 
and we state i t  in the language of the Court itself, that '(the Wilson Act 
merely provided, in the case of intoxicating liquors, that such merchan- 
dise, when transported from one State to another, should lose its char- 
acter as interstate commerce (only) upon completion of delivery, under 
the contract of interstate shipment, and before the sale in the original 
package." American Express Co. v. Iowa,  196 U. S., a t  p. 142. That 
authority is decisive of this one, as i t  expressly repudiates the principle 
which i t  is contended applies to this case, and in unmistakable words. 
Referring to the numerous decisions of that Court upon this question, it 
says: "Those cases rested upon the broad principle of freedom of com- 
merce between the States and of the right of a citizen of one State to 
freely contract to receive merchandise from another State, and of the 
equal right of the citizen of a State to contract to send merchandise into 
other States. They rested also upon the obvious want of power of one 
State to destroy contracts concerning interstate commerce, valid in the 
States where made." The Court further says that i t  will not stop to 
inquire wllen the title passes by delivery, or to reconcile conflicting 
decisions of the State courts in regard thereto, but places its decision 
upon the broad ground that when the liquor is ordered from a foreign 
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State and the order is accepted and the shipment made there, i t  is 
interstate commerce until arrival at its destination and delivery (419) 
to the buyer, and the State cannot interfeye with the shipment 
until such delivery has been completed. Reviewing two decisions of that 
Court in cases where this Court had been reversed upon the very question 
now presented (Cnlclzuell v. iVorth Carolirza, 187 N.  C., 622; R. R. v. 
Sims, 191 U. S., 441), and applying them to shipments of liquor, the 
Court said: "Indeed, the cases upon this subject are almost too numerous 
for citation, and the one under consideration is clearly controlled by 
them. The sewing machine was made and sold in another State, shipped 
to North Carolina in  its origmal package for delivery to the consignee 
upon payment of its price. I t  had never become commingled with the 
general mass of property within the State. While technically the title 
of {he machine may not have passed until the price was paid, the sale 
was actually made in  Chicago, and the fact that the price was to be 
collected in  North Carolina is too slender a thread upon which to hang 
an exception of the transaction from the rule which would otherwise 
declare the tax to be an interference with interstate commerce." Decid- 
ing the same question in  Rhodes v. Iozucc, 170 U. S., 412, and referring 
to Bowman v. Railway, 125 U.  S., 465, the Court, in  stating its conclu- 
sion, says: "It might be very convenient and useful in the execution of 
the policy of prohibition within the State to extend the powers of the 
State beyond its territorial limits. But such extraterritorial powers 
cannot be assumed upon such an implication. For  if they belong to one 
State, they belong to all, and cannot be exercised severally and inde- 
pendently. The attempt would necessarily produce that conflict and 
confusion which i t  was the very purpose of the Constitution by its dele- 
gations of National power to prevent." 

The proposition cannot be denied that all the cases upon this question 
of interstate commerce, from Robbins v. Sh?Zby Taxilag District, 120 
U.  S., 489, to the last decision upon the subject, are applicable to a ship- 
ment of liquor from one State to another, except in so f a r  as the law 
may have been changed by the Wilson Act and Federal Penal Code, 
sec. 289 (as to c. o. d, shipments), which do not apply to the facts of 
this case, for they have been so applied, with the exceptions stated, 
by the highest Federal court. I t  therefore is important to heed (420) 
what the Court holds in 3. R. v. Sims, supra, that while the 
property in  things sold may not technically pass, under a consignment, 
until the price is paid, "and hence it may be said that the sale is not 
completed until then, yet, as matter of fact, the bargain is made and the 
contract of sale completed as such when the order is received in the 
foreign State and the goods are shipped in pursuance thereof." This 
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question cannot be settled finally by what we may say, as, in respect 
to it, this is not the court of last resort, and for that reason, if for no 
other, our views should be brought into harmony with the decisions of 
the Supreme Federal Court, which are authoritative and controlling in 
the matter. There is nothing to be gained by adding another reversal 
to those already sustained upon the identical subject. We are required 
by the Federal Constitution, as well as by our own, to submit to the 
supreme law, as declared by the highest Federal court. 

I f  we refer to State decisions, a case exactly in point is Westheimer v. 
Weisman, 60 Kansas, 753, where a recovery was allowed upon a state 
of facts in all respects like those presented in this record. "A sale, the 
parties to which are of different States, is a transaction of interstate 
commerce, wherever the contract of sale may be made, when the goods 
are to be transported from one State to another, whether the sale is made 
befor* or after shipment. Negotiations and sale in such cases through 
selling agents or by agents to buy are also acts of interstate commerce." 

. 7 Cyc., 415. "Where an order for liquors is taken by an agent and 
forwarded to his principal in another State, who fills the order and 
delivers the goods to a carrier for transportation to the purchaser, it is 
generally held that the place of the contract is the place where the order 
is filled." 23 Cyc., 337. ((Where an order is given and and accepted 
in  a certain place and the goods delivered to a carrier for shipment, the 
contract is governed by the law of the place of shipment, and it makes 
no difference that they are not to be paid for until they arrive in a 
State to which they are shipped, unless the title is not to pass until they 

are received and paid for." 9 Cyc., 682-683. I n  a note to the 
(421) last extract, p. 683, this State is said to be one of those in which 

i t  is held that the sale is complete when the goods are delivered 
to the carrier, citing R. R,  v. Barnes, 104 N. C., 25, in support of the 
statement. But we should carefully distinguish between decisions in 
which the question of title merely was involved and those where the ques- 
tion was one of interstate commerce, as in this case, though according to 
our own decisions, and even regardless of the question of interstate com- 
merce, the title, under the facts of the case, passed to Israel when the 
liquor was delivered to the carrier at Cincinnati. The law is thus stated 
very accurately and concisely in  23 Cyc., 336 and 337 : "A contract made 
in one State for the sale of liquors to be delivered in another State, such 
as would be valid at common law, and which is not shown to be invalid 
where made, will enable the seller to maintain an action for the price 
in the State where the delivery is made, notwithstanding that, if made 
in the latter State, the contract would have been void. . . . Where 
an order for liquors is taken by an agent and forwarded to his principal 
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in  another State, who fills the order and delivers the goods to a carrier 
for transpotation to the purchaser, it is generally held that the place of 
the contract is the place where the order is so filled." Numerous cases 
are cited in  the notes in support of the text. Managhan v. Reid, 40 
Nich., 6 6 5 ;  Wagner v. Breed, 29 Neb., 720 (this case also decides the 
interstate commerce question) ; Hill 11. Bpear, 50 N.  H., 253 (9 Am. 
Rep., 205) ; Schlesinger zr. Straton, 9 R. I., 578. I n  Monaghan v. Reid, 
supra, Judge ~Wnrston said: '(The evidence in this case tended to show 
that ihe note sued upon was given for liquors; that an agent of the 
plaintiffs below called at the place of business of defendant and took the 
order, which was sent on to his principals in New York, by them ap- 
proved and the liquors shipped. The court upon this theory of the case 
submitted the case to the jury in accordance with the rule laid down in 
Kling v. Fries, 33 Mich., 275." 

I n  Kling v. Fries, just cited, it was held: "Where an agent takes in 
Nichigan a verbal order for goods and transmits it to his principals in 
Ohio for approval, and the latter there approve it and consign the goods 
to a common carrier in Ohio, and the vendee accepts the goods 
in Michigan, paying the freight, the contract iB an Ohio contract (422) 
and not a Michigan one; and though the goods be intoxicatirrg 
liquors, the transaction is not within the Michigan statute. At the com- 
mon law a contract for the sale of goods, where nothing remains to be 
done by the seller before making delivery, transfers the right of property, 
though the price has not been paid nor the thing sold delivered to the 
purchaser. Illegality will not be presumed; nor will it be presumed, 
as against the validity of a contract, and in the absence of proof, that 
the statutes of another State have provisions similar to those of Mich- 
igan, and in derogation of the common law. I t  will not be presumed, 
in the absence of evidence or finding, that parties making a sale in 
another State, where it was presumably valid, of liquors to be transported 
to Michigan, intended thereby to assist the purchaser in violating the 
Nichigan statute." 

I t  is needless to do more than refer to the questions whether if the 
liquor was to be sold by defendant in violation of the State law, and 
plaintiff knew it at the time of the sale, he could recover, as the courts 
differ upon this matter, and the point is not in this case; nor is i t  neces- 
sary to discuss those cases which hold that the price of liquor sold in 
violation of lam, for example, without a license, can be recovered, as 
that is not one of the questions in this appeal. I may say generally, 
though, that it is too late to question the proposition that liquor laws 
cannot be enforced by a State when i t  would involve the "regulation" 
of interstate commerce. 

343 
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The fact that the agent of the plaintiff violated the law, if he did so, 
in  taking the order for the liquor at Hendersonville, cannot affect the 
question so as to deprive plaintiffs of their right to recover, as the con- 
tract of sale, accompanied by the transportation of the liquor from a 
foreign State, was interstate commerce, which did not fall under the 
operation of the State law, as will fully appear by reference to the cases 
decided by the Federal Supreme Court and already cited. The statute, 
in  its operation, is confined solely to the act of soliciting and receiving 
orders, and cannot have a more extensive effect, so as to prevent the 

consummation of the contract of sale, which was lawful until 
(423) the delivery of the goods, and being lawful, plaintiffs are clearly 

entitled to recover the price of the liquor represented by the notes 
in  suit. Besides, the solicitation of the order for the liquor is imma- 
terial and not necessary to be shown in order to recover. I t  was the 
proporal of the defendant to buy, and the acceptance of the offer by 
plaintiffs, that made the contract. Vinegar Co. v. Hawn, 149 N. C., 
355, if sound law, when examined in the light of the cases decided by 
the Supreme Court of the United States and already cited, is easily 
distinguished, as i t  was found, as a fact, and so stated in the opinion, 
that the sale and delivery were in this State. 

We have said that defendant bought the goods for his own consumption 
and not to resell, and this being so, i t  is not perceived how the judgment 
of the court below can be sustained, even under our own decisions, much 
less under those of the higher court, which are of paramount authority. 
8. v. Fisher, recently decided by this Court, is decisive of this case. We 
there held that the order for the goods by Carl Spencer, upon solicita- 
tion of Hatke's agent at  New Bern, the acceptance of his order and the 
shipment of the liquor from Richmond by Hatke, although under a bill 
of lading to ITatke's order, was interstate commerce, and not subject to 
the operation of State laws, either the act prohibiting the sale of liquor or 
the one forbidding the solicitation of orders for liquor, though the agent 
may have been indictable for soliciting, and this decision was made after 
considering the cases in the Supreme Court of the United States upon the 
subject, which need not be further discussed here. I f  the contract of 
gale is valid, the plaintiff is clearly entitled to recover upon the notes. 

But there are two cases which mere decided upon facts identical with 
those in  this appeal, and which held that where an order was given for 
liquor to be shipped from another State, and accepted there and the 
l i q u o ~  shipped accordingly, the sale was completed in the foreign State, 
and besides, that, being interstate commerce, notwithstanding the Wilson 
Act, the contract of sale was not subject to the operation of our State 
Laws, and was, herefore, perfectly valid. I n  one of these cases, S. v 
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Whisenant, 149 N.  C., 517 ; Justice Hoke said : "There was no testimon~ 
offered that would justify or permit a finding that a sale of 
whiskey consnmmated in Knoxville, Tenn., was an illegal sale; (424) 
and if there had been, it would seem that, by reason of the com- 
merce clause of the Federal Constitution, our State legislation on the 
subject could not affect the transaction, in respect to its criminality, 
until and after there had been a delivery within the State. S .  v. Trot- . 
man, 142 N.  C., 662. By fair intendment, and especially when taken 
in connection with the testimony on the subject, the verdict, as i t  was 
rendered by the jury could only mean that they acquitted the defendant 
of retailing either liquor or cider, except in so fa r  as the order sent for 
Ramsey to the house in I<noxville made out a case of guilt. This sale 
at  Knoxville, as we have just said, was not illegal, and there was no 
evide~ice touching such order to show that defendant acted otherwise than 
as the buyer's agent." The defendant in the Trotman case was indicted 
for selling patent medicine without a license, contrary to the statute. 
I t  appeared that certain persons in this State gave orders for the medi- 
cines on a drug company in another State, which were forwarded to, 
received, and accepted by the company in that State, and the goods 
shipped from that State to the defendant, the drug company's agent in 
this State; that each package was wrapped in a separate parcel with 
the name of the purchaser marked thereon and then packed in one crate 
and shipped to the defendant, who distributed same in the original form 
to the purchasers: Held, that the defendant was not guilty, as he was 
a t  the time engaged in interstate commerce. Caldwell v. North Caro- 
lina, 187 U.  S., 622, is cited as authority in the Trotman case. I f  the 
contract was declared valid because i t  was completed in the foreign . 

State, and especially because it was interstate commerce and State laws 
could not affect i t  or directly invalidate it, how can this be done indi- 
rectly by merely declaring as unlawful the solicitation of orders for 
liquor? This proposition is hardly arguable. The soliciting agent may 
be criminally liable, but this does not render the contract illegal or 
void, for no laws of the State can reach it, as the commerce clause of the 
Federal Constitution stays the hand of the State until the liquor has 
been delivered. To hold otherwise would be committing the regu- 
lation of the interstate commerce to the States. The Delamater (425) 
case, supra, holds that the agent who takes the order is indictable, 
the statute forbidding him to solicit orders for liquor being valid as to 
him, but the Court, by Justice White, distinctly holds that the contract 
of sale is valid, being protected by the commerce clause against hostile 
legislation of the State, and i t  could not consistently hold otherwise. 

I t  is suggested, however, that i t  does not affirmatively appear that 



the order for the whiskey was accepted at  Cincinnati, Ohio. That is 
not my construction of the defendant's own testimony, but the court 
directed a verdict upon the testimony, and if there is any defect in the 
evidence, so much the worse for the defend'ant. The burden is not on 
the plaintiff, but on him, as he pleads the illegality, and he must plead 
and prove every fact necessary to show it. "In an action to recover 
the price of liquors sold, the declaration or complaint need not allege 
that the sale was authorized by law or by plaintiff's license, for if 
defendant relies on the illegality of the sale as a defense, he must allege 
and prove it, and this cannot be done under the general issue, but must 
be specially pleaded, and by a plea setting forth every fact essential to 
show that the sale was contrary to law." The presumption is that the 
contract was valid. Defendant testified, after admitting the execution 
of the notes, that he bought the liquor from the plaintiff; that it was 
shipped out from Cincinnati upon an order he gave for the same to 
plaintiff's agent at Hendersonville. To say the least, i t  was for the 
jury and not for the court to say, whether the shipment of the liquor 
at Cincinnati was an acceptance of the order. But in respect to the 
interstate feature of the contract of sale, the case is like Robbins v. 
Taxing DDist. of Shelby, 120 U .  S., 489 (30 L. Ed., 694), in  which i t  
appeared that the "salesman" or "drummer" of a firm resident in  
another State had solicited a sale of goods without taking out a license 
imposed by the State, and i t  was held that the negotiation of the sale of 
the goods at Nemphis, Tenn., with the intention of shipping them into 
the Statc where the negotiation was made, from Cincinnati, Ohio, was 
interstate commerce, and the State of Tennessee could not by legislation 

control or hamper it. The orders were made and the goods 
(426) shipped the same way in both cases. The facts in Caldwell V .  

ATorth Carolina, 187 U. S., 622 (47 L. Ed., 336), were even 
stronger in favor of the operation of the State license law, as the goods 
were shipped from Chicago, Ill., to Greensboro, N. C., "to order of the 
shipper.'' and his agent, at the latter place, put the pictures and frames 
together and there delivered them to the persons who had given him the 
orders: Held, nevertheless, to be a sale in Chicago; and the same was 
decided in R. R. v. Sims, 191 U. S., 441 (48 L. Ed., 254), where the 
goods were shipped c. o. d. from Ckiicago, Ill., to Durham, N. C. : Held, 
to be a saIe at Chicago. Both cases were decided under the commerce 
clause of the Constitution, and the transactions held to be interstate com- 
merce not subject to State laws, as the sales were not made in this 
State within the meaning of that clause of the Constitution. 
There is no difference, in  law, between this case and those I have cited, as 
the Wilson Act, in regard to shipments of liquor, does not operate until 
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after delivery to the consignee, and the& is no evidence that the liquor 
was bought rof the purpose of a resale. I n  Rhodes'v. Iowa, 170 U. S., 
412 (42 L. Ed., 1088), we find language singularly pertinent here: "The 
right to contract for the transportation of merchandise from one State 
into or across another involved interstate commerce in its fundamental 
aspects, and imported in its very essence a relation which necessarily 
must be governed by laws apart from the laws of the several States, 
since i t  embraced a contract which must come under the laws of more 
than one State. The purpose of Congress to submit the incidental 
power to sell to the dominion of State authority should not, without the 
clearest implication, be held to imply the purpose of subjecting to State 
laws a contract which, in its very object and nature, was not susceptible 
of such regulation, even if the constitutional right to do so existed, as 
to which no opinion is expressed." Speaking of the right of a nonresi- 
dent dealer to ship liquor into a State, the Court said, in Adams Exp. 
Co. v. Kentucky  (Brewer, J . )  : "Liquor, however obnoxious and hurt- 
ful i t  may be in the judgment of many, is a recognized article of com- 
merce. License Cases, 5 How., 504, 577; Leisy v. Hardin,  135 U. S., 
100-110. I n  Vance v. Vandercook Co., 170 U .  S., 438, 444, Mi).. 
Justice Whi te ,  delivering the opinion of the Court said: 'Equally (427) 
well established is the proposition that the right to send liquors 
from one State into another, and the act of sending the same, is interstate 
commerce, the regulation whereof has been committed by the Constitu- 
tion of the United States to Congress, and hence, that a State law which 
denies such a right, or substantially interferes with or hampers the same, 
is in  conflict with the Constitution of the United States.' That the 
transportation is not complete until delivery to the consignee is also 
settled. I n  Rhodes v .  Iowa, 170 U. S., 412, 420, 426, it was held that 
the Wilson Act was not intended to and did not cause the power of the 
State to attach to an interstate commerce shipment whilst the merchan- 
wise was in  transit under such shipment, and until its arrival at  the 
point of destination and delivery there to the consignee. . . . I n  case 
of conflict between the powers claimed by the State and those which 
belong exclusively to Congress, the former must yield, for the Constitu- 
tion of the United States and the laws made in pursuance thereof are 'the 
supreme law of the land.' " "By a long line of decisions, beginning 
even prior to Leisy v. Hardin,  135 U. S., 100, i t  has been indisputably 
determined : ( a )  That beer and other intoxicating liquors are a recog- 
nized and legitimate subject of interstate commerce; ( b )  That it is not 
competent for any State to forbid the transportation of such articles 
from one State to another; ( c )  That until such transportation is con- 
cluded by delivery to the consignee, such commodities do not become 
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subject to State regulations, restraining their sale or disposition." This 
was said in the very recent case of R. R. v. Coolc Brewin4 Co., 223 U .  S., 
70 (L. Ed., 355). The State may indict and punish the solicitor or 
"drummer" who violates its statute forbidding the taking of orders fol 
the sale of liquor to be shipped into the State, but this power does not 
extend so fa r  as to include the right to declare the contract of sale of 
the liquor to be void, for the exercise of such power would be to cross 
the line dividing the Federal from the State jurisdiction. The cases 
cited from the State courts and relied on to sustain the contrary of this 
position did not involve the question of interstate commerce, which is 

essentially different from the one they discuss and decide. Coats 
(428) v. State, 48 Tex. Cr. Ap., 553, 838; Parker v. State, ib., 69, and 

numerous cases cited. 
But there is another view of the matter which entitles the plaintiff 

to recover. The prohibition of our law is against the solicitation of 
orders for the sale of whiskey. I t  is not contended that the State could 
prohibit the sale itself by a nonresident dealer to the defendant. That 
I take to be conceded. The State, therefore, has not prohibited the 
contract, as i t  could not, and the contract itself being otherwise valid, 
the unlawful solicitation of the order did not vitiate it. As Judge 
Holmes said, when passing upon a similar question, in  Pox v. Rogers, 
171 Mass., 546 : "The supposed illegal act entered neither into the prom- 
ise nor into the consideration.' The contract is able to stand, in law, 
by itself, without any aid from the act of plaintiff's agent. The ship- 
ment of the liquor, its receipt and acceptance by the defendant, consti- 
tuted a sufficient consideration for the notes, or the promise to pay for 
it, and the act of the agent is entirely collateral. A large number of 
cases sustain this view, and among them we cite the following: Larned 
v .  Andrews, 106 Mass., 435; Watrons v.  h o n f f e r ,  32 Iowa, 58; Bank v. 
Crocheron, 5 Ala., 250; Grrgory v.  Bailey, 4 Harr .  (Del.), 256. A 
recent case in this Court illustrates the doctrine: Electrova Co. v. In -  
surance Co., 156 N. C., 238, citing Cotton Press Co. v. Insurance Go., 
151 U .  S., 368, and numerous other authorities. There is another prin- 
ciple upon which the plaintiff's recovery can easily rest, that is, upon 
the ground that an indebtitatus was created by the receipt of the liquor, 
from which an ass~impsit in law arises, which will sustain an action on 
the case, and this right of action was not tainted or affected by the illegal 
act of the a g ~ n t ,  which was collateral to it, the view taken by Chief 
Justice Marshall in  Armstrong zj. Taler, 24 U.  S., 257. The law does 
not consider the advantage or interest of either party to the contract, but 
acts only from considerations of the public good. Harrell v. Blanton, 
1 Smith Leading Cases, 153. 
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I t  seems to me that O b v  v. Iiatzenstein, 160 N. C., 439, is "on all- 
fours" with this case, or, at least, the principle there applied is  
controlling here. Plaintiff in that case, being a nonresident cor- (429) 
poration, sued to recover a balance due on a purchase of fertiliz- 
ers. Defendant alleged as a defense that plaintiff had failed to comply 
with Revisal, sec. 1194. By that section a foreign corporation is for- 
bidden to do business in this State without first filing its charter in the 
office of the Secretary of State and otherwise complying with the re- 
quirements of that section. Defendant alleged that plaintiff had not 
complied with the provisions of that section and consequently could not 
recover on the contract of sale. A demurrer to this defense was sus- 
tained, upon the ground that the ~rohibition of the statute as to doing 
business in  this State did not affect the contract, but was collateral thereto 
and could be availed of only by the State in an action to recover the 
penalty, the law not having declared the contract invalid, the Court, by 
the Chief Justice, saying: "But the statute does not invalidate either 
the express contract made between the parties nor indeed the implied 
contract raised by the receipt of the goods of the plaintiff by the defend- 
ant," citing Tobacco Co. 2.. Tobacco Co., 144 N .  C., 358. The State law 
could not declare the contract in this case invalid, as it is an interstate 
transaction. 

But there is still another view of the case. The order given by 
defendant to the traveling agent of the plaintiff at Hendersonville, for 
the liquor, did not designate any particular liquor, but, on the contrary, 
was for a quantity of liquor, not specifically identified or appropriated, 
which was to be taken from plaintiff's stock of liquors in  Cincinnati, 
Ohio. The thing to be sold was not, therefore, identified, and the con- 
tract with respect to i t  was not complete until i t  was so taken from the 
mass in Cincinnati and delivered to the carrier for shipment. The con- 
tract continues to be entirely executory until the articles sold are segre- 
gated from the mass, or the thing purchased, in general terms, is  taken 
from many of the same description in order to fill the order. This is 
the controlling rule and is well settled. 1 Benjamin on Sales (Bennett), 
7 Am. Ed., sec. 352; Mechem on Sales, secs. 695 and 700. The same 
principle is fully recognized in the leading case of Hatch  V .  Oil CO., 
100 U. S., 124, where it is said: '(Sales of goods not specified (or 
identified) stand upon a different footing, the general rule being (430) 
that no property in such goods passes until delivery, because until 
then the very goods sold are not ascertained." We have a case exactly 
similar in Blakely v. Patrick, 67 N.  C., 40 (ten buggies case), which 
has been frequently approved. Atkinson v. Graves, 91 N.  C., 99; 
XcDaniel  v .  Allen, 99 N.  C., 135; ilfoore v. Brady,  125 N. C., 35. I n  
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Blakely v. Patrick, Pearson, C'. J., sa id :  " I n  order  to vest the  tit le o r  
ownership i n  a n y  part icular  buggies, i t  was necessary to  set them apar t ,  
so as  to  make  a constructive delivery and effect a n  executed contract ;  
i n  the  absence of such identification, the agreement, as  we have seen, 
was  executory only." 

E v e n  i n  t h e  view t h a t  the  orders were taken a n d  accepted a t  Hender-  
sonville, IT. C., Reavick 11. Pennsylvania, 203 U.  S., 501, would seem t o  
be decisirely against t h e  defendant as  t o  the  question of inters tate  com- 
merce. See, also, Eager Co. .c. Burko, 74 Conn., 534, i n  which the  Cour t  
also refused to hold t h e  contract of sale invalid because the  solicitor of 
t h e  orders h a d  violated the  local s ta tute  and was  indictable. 

T h e  judgment, i n  m y  opinion, should be reversed and  a new t r ia l  
awarded. 

JUSTICE BROWN concurs i n  th i s  dissenting opinion. 

Cited: S m i t h  v.  Express Co., 166 N.  C., 155;  S. v. Caldwell, ib., 312, 
311;  Pfei fer  v. Drug Co., 111 N. C., 215. 

LYTTON MANUFACTURING COMPANY v. HOUSE MANUFAC- 
TURING COMPANY. 

(Filed 26  February, 1913.)  

1. Contracts, Written-Par01 Evidence-Contradiction. 
When the parties to a written contract have therein expressed their 

meaning in plain terms, i t  may not be contradicted or altered by parol 
testimony; but when the contract is partly in writing, the oral stipu- 
lations can be made available when they do not contradict the written 
part. 

2. Same-Vendor and Vendee-Nethod of Payment. 
When in a contract of sale it  is stated that the purchase price is  to be 

paid by the vendee in money, or so many dollars, without further writ- 
ten specification, parol evidence may be received tending to establish, 
as a part of the contract, a contemporaneous agreement that a different 
method of payment should be accepted. 

3. Same-Terms of Payment. 
Where in a written contract of sale it  is stipulated that the vendee 

pay for the article sold a certain sum of money, "terms net cash thirty 
days after installation," the specified terms of payment have reference 
only to the time and amount of payment and the passing of the title, 
and do not and were not intended to specify or control the method of 
such payment. Woodson v .  Beck, 151 N. C., 144, cited and distinguished. 
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4. Same-Agreement of Exchange-Consideration. 
The defendant being sued for the purchase price of a certain machine, 

or trap, sold under a written contract specifying the price to be in a cer- 
tain sum, "terms net cash thirty days after installation": Held, as a 
method of payment presented by the pleadings, it was competent for the 
defendant to show by par01 that the trap was inadequate for the pur- 
pose intended, and that the parties agreed as a part of the contract that 
the trap should be paid for the vendor taking it backk, furnishing a suf- 
ficient and larger trap, for which the vendee was to make an additional 
payment and return the trap which had been furnished. 

5. Pleadings - Forms -Prayers for Relief-Practice-Contracts-Breach of 
Warranty. 

Under our practice, rights are declared and justice administered on 
the facts which are alleged and properly established, without reference 
to any particular form of statement in the pleading, or to the prayers 
for relief therein set out; and, in this case, it is Held, that the court 
erred in excluding the defendant's evidence tending to show his damage 
by way of counterclaim, in the breach of warranty of a contract of sale. 

APPEAL from Daniels, J., at November Term, 1912, of HALI- (431) 
FAX. 

Plaintiff complained of defendant and alleged that  on 1 January,  
1912, i t  sold and delivered to defendant a return t rap  No. 34, a t  the 
contract price of $250, under a written contract i n  terms as follows: 

FR4RKLIN, VA. 

Order No. 26. 
Ship to A. C. House Lumber Company, Weldon, N .  C. 
Date, J anua ry  3, 1912. Via  S. A. L. Ry. 
Terms: Ne t  cash 30 days after installation. 
Type of trap,  Return. Quantity, I. Series, 34. ~ n l k t ,  2. Outlet, 

2%. Size of t rap  body, . . . . . . 
Price, $250. 
Remarks : F, o. b., Franklin, Va. 
All t raps are guaranteed by Lytton Manufacturing Corporation to 

be free from defective material and workmanship and subject to thir ty 
days tr ial  before acceptance. 

Signature of purchaser: A. C. House Lumber Company. 
Signature of salesman: R .  D. Whitehorne. 
,4 return t r ap  is  an  implement by  which water is taken from a dry- 

kiln and put  back in  the boiler. N o  part  of said price has been paid. 
There was 'evidence offered by plaintiff tending to support the allega- 

tions, including the written contract as above set out. 
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MANUFACTURISG Co, v. MASUFACTURING CO. 

Defendant answered, admitting the sale, delivery of the trap No. 34, 
at the price of $250, and that no part of the same had been paid, and 
admitted, further, the signing of the paper-writing, claimed by plaintiff 
to be the entire contract between the parties. By way of counterclaim 

.and as a further defense, defendant answered further and alleged : 
"And further answering the said complaint, by way of counterclaim, 

this defendant says that heretofore it purchased from the plaintiff for 
the uses of its business, during the fall of 1910, a trap, style No, 33, to 
take care of 35,000 feet of pipe in connection with its dry-kilns, and that 
this trap was guaranteed to do this at the time of the sale and installa- 
tion. I t  was ascertained thereafter that the trap was not large enough 
to take care of the water, and there was considerable waste water in the 
kilns, and in  using this trap i t  was found that four kilns failed to dry as 

much lumber as three previously dried. That defendant there- 
(433) upon took the matter up with the plaintiff, and was told to try 

the trap out thoroughly, and if i t  would not take care of the pipe 
the plaintiff would exchange the installed trap for one of larger size and 
allow the defendant to return the No. 33 trap, which was the one in- 
stalled, and put in one of a larger size, a No. 34, and pay the difference, 
which is the sum of $50. 

"That thereafter the installed trap, No. 33, was given a thorough trial 
up to the month of January, 1912, when this defendant found it useless 
to try to use i t  longer, as i t  was deficient and not according to its guar- 
anty, and on 5 January, 1912, an order was given for the larger trap, 
No. 34, in accordance with the agreement to exchange, and at the time 
of the giving of the order this defendant, through its president, stated 
to the plaintiff's president and salesman that he gave the order in accord- 
ance with the agreement to exchange, with payment of the difference 
in price, and that he would not pay the purchase price of $250 for the 
new trap ordered, No. 34, and keep the old trap. 

"That the trap referred to in said order was ordered with this under- 
standing on the part of defendant, and was shipped with this knowledge 
on the part of the plaintiff. 

"That this defendant has at all times been willing to return the old 
trap, and has offered to do so, and pay the sum of $50, which was the 
difference in  price between the two traps." 

There was evidence offered by defendant tending in one aspect to 
sustain the position that the old trap was to be taken back in part pay- 
ment of the contract price of $250, and tending also to support a clalm 
for damages by reason of a breach of a guarantee made in the sale of 
the former trap, No. 33. After hearing the statement of the witness, 
the court "cxcluded all evidence bearing on the counterclaim" as set up 
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in the answer, and charged the jury, if they beliered the evidence, to 
render a verdict for plaintiff for contract price of $250. Verdict for 
plaintiff. Judgment, and defendant excepted and appealed. 

W. E. DafiieZ for defendant. 
N o  counsel contra. 

HOKE, J. The decisions of this State are in full recognition of (434) 
the principle that when the entire contract between parties has 
been put in writing and expressed in terms plain of meaning, it may not 
be contradicted or altered by parol testimony (Fertilizer Go. v .  McLaw- 
horn, 158 N. C., 274; Jeffords v. Waterworks, 157 N. C., 10 ; Bank u. 
.Moore, 138 N. C., 529), and they are also in  affirmance of the position 
that when the contract is partly in writing, the oral stipulations can be 
made available when they do not contradict the part that is written, 
for, as said by the Chief Justice in Walker  v. Venters, 148 N .  C., at  
page 389, "The written word abides." The doctrine as it obtains here 
is very well stated in the first headnote to Evans u. Freeman, 142 N. C., 
61, as follows: "The rule that when parties reduce their agreement to 
writing, parol evidence is not admissible to contradict, add to, or 
explain it, applies only when the entire contract has been reduced to - 

writing; and where a part has been written and the other part left 
in parol, i t  is competent t9 establish the latter by oral evidenoe, pro- 
vided i t  does not conflict with what has been written." I n  that well- 
considered opinion and in a case in the next volume, Typewriter  GO. 
v. Hardwood Co., 143 N. C., 97, it was held, in effect, that when a 
note is given payable in money, or so many dollars, without further 
written specification, parol evidence may be received tending to establish, 

' 

as a part of the contract, a contemporaneous agreement that a different 
method of should be accepted. I n  Brown on Parol Evidence, 
see. 117, i t  is stated as a recognized proposition that "Parol evidence 
is admissible to show an agreed mode of payment and discharge other 
than that specified in the bond." The words appearing on the face of 
of the order, "Terms: Net cash thirty days after installation," in no 
wise affect the position, for these words, by correct interpretation, 
have reference only to the time and amount of payment and the passing 
of the title, and do not and were not intended to specify or control the 
method of such payment. Meade v. McLoughlia, 42 Mo., 198; Boley and 
Woodside v .  Mason. 6 Maryland, 37; Austin v .  Welch, 72 S .  W., 881. 
I n  Woodson v .  Beck, 151 N. C., 144, the application of the principle, 
as heretofore stated, was denied because the parol evidence offered 
tended to establish throughout a radical change in the contract, of 
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(43k) which the note sued on was an admitted part, and in Walker .z.. 
Ventem, supra, the same ruling was made because a specific 

method of payment was expressly stipulated for in the writing, to wit, 
'(so many bales of cotton, weighing 500 pounds each," and cotton being 
high at  the time, it mas held that the offer to show a par01 agreement 
that payment could be made in money of a less amount was of the sub 
stance and in direct contradiction of the written stipulation. 

I n  the case before us, the written contract stated the price of trap 
to be net $250. The testimony offered by defendant, recognizing as 
it did the full measure of the obligation as contained in the paper- 
writing, tended, as it now stands and in one aspect of it, to show as 
part of the contract that there was an agreement that the trap presatly 
sold should be paid for by taking back the trap previously bought 
and paying $50 additional. I t  tended only to show a different method of 
payment, and, under the authorities cited, we are of opinion that the 
same should have been received and considered on. the issue as to the 
amount due. Again, while the testimony may not establish that plaintiff 
agreed to accept a different method of payment, this being indicated 
by a proposed question and answer to a witness of defendant, which were 
excluded, the facts set up by way of counterclaim, and the evidence 
offered in support of same, amounted to an averment that there had been 
a breach of guarantee in the sale of the former trap, causing damage 
to defendant, and in case the former position should be determined 
against defendant, he is entitled to have his aspect of his case presented 
under proper issues, and the amount of damage, if any, ascertained 
and declared by way of counterclaim, and, under our decisions, this 
right is not affected because no such relief is asked. As said in Cheese 
Co. v. Pipkin, 155 R. C., 401, ('In numerous and repeated decisions 
of this Court, we have held that neither a particular form of statement 
nor a special prayer for relief should be allowed as determinative or con- 
trolling, but that rights are declared and justice administered on the 
facts which are alleged and properly established," citing Williams v. 
R. R., 144 N. C., 498-505; Bowers 2;. R. R., 107 N. C., 721, and other 

decisions; and Brewer 2;. TVynn-, 154 N. C., 467, is a recent and 
(436) well-considered case in support of the position. There is error 

in the ruling by which the defendant's evidence was excluded, 
and this will be certified, that the cause may be tried before another 
jury. 

Error.  

Cited: Faust I > .  Rohr, 167 N. C., 361 
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W. B. FLEMING v. TARBORO KNITTING MILLS. 

(Filed 5 March, 1913.) 

1. JIaster and Servant-Assault Upon Servant by Superior-Scope of Em. 
ployment - Damages - Respondeat Superior - Evidence, Conflicting - 
Questions for Jury. 

Where damages are sought of the master for personal injuries in- 
flicted by the servant, and the evidence is conflicting as  to whether the 
act complained of comes within the scope of the servant's employment or 
was done in the service of the employer, so that more than one inference. 
may be drawn from it, the question of the master's ability is one for the 
determination of the jury. 

2. Xaster and Servant-Assault Upon Servant by Superior-Scope of Em. 
ployment-Test-Respondeat Superior. 

Where damages are, sought of the master for injuries inflicted on a 
servant by an assault of his foreman, the question is, not solely whether 
the superior servant was on duty a t  the time of the assault, but whether 
the act was done in the prosecution and furtherance of the master's busi- 
ness. 

3. Same-Evidence, Conflicting-Questions for Jury. 
Where i t  is  shown that  the master's foreman went to an employee 

whose duty it  was to run a number of knitting machines, and, acting for 
the master, complained of the manner in  which the machines were be- 
ing run, and the evidence i s  conflicting as  to whether the employee, un- 
provoked, assaulted the foreman in consequence of what he said, or 
whether the foreman, to enforce obedience, assaulted the employee with- 
out provocation, the question of the master's liability for an injury 
therein inflicted on his servant is one for the determination of the jury. 
In this case the charge of the court is  approved. 

A P ~ E A L  f r o m  CZin3, J., a t  September Term,  1912, of PITT. 
Action f o r  damages for  personal injury.  These issues were submitted. 
1. W a s  t h e  plaintiff unlawfully and wrongfully assaulted by 

t h e  defendant  J o h n  Mobley, a s  alleged i n  the  complaint?  An- (437) 
swer:  Yes. 

2. I f  so, was  t h e  defendant Mobley a t  t h e  t ime acting within t h i  scope 
of h i s  employment as  foreman of the knitting-room of the  defendant, 
the T ~ r b o r o  K n i t t i n g  I I i l l s  ? i inswer : Yes. 

3. W h a t  damage, if any,  is  the plaintiff entitled t o  recorer?  Answer:  
T h r e e  thousand dollars. 

T h e  defendant  kni t t ing mills appealed. 

A &on D m n  and Harry  Skinner for plaintif. 
John I;. Rridqers and 8. M, T .  Fountain, c6 Son f o r  defendant. 

355 
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BROWK, J. There is abundant evidence that the defendant Mobley 
violently and wrongfully assaulted the plaintiff and to justify the finding 
of the jury on the first issue. 

The only question presented by this appeal and discussed on the argu- 
ment is the liability of the knitting mills for Mobley's act, and that was 
submitted to the jury under the second issue. 

Where the facts are admitted, or there is no conflicting evidence, and 
only one inference can b~ drawn, it is for the court to determine whether 
the act of the servant comes within the scope of his employment or 
was done in the service of his employer. 

But where the facts are not admitted, and the evidence is conflicting, 
as in this case, the determination of the question is properly left to the 
jury. Daniels v. R. R., 117 N .  C., 592; Wood on Master and Servant, 
594; Hussey v. R. R., 98 N. C., 34. 

The test is, not whether Mobley was on duty at  the time he assaulted 
plaintiff, but, Was the act done in  the prosecution and furtherance of 
the defendant's business? Roberts v. R. R., 143 N. C., 179; Daniels 
v. R. R., 136 N.  C., 527; Dove v. Manufacturing Co., 157 N.  C., 324. 

The motion to nonsuit brings up for review the sufficiency of the evi- 
dence upon the second issue. 

The record shows that the plaintiff had been in the employment of 
the defendant knitting mills since February, 1909, and his duties were 

to run eighteen knitting ribbing machines on the floor which 
(438) was in charge of the defendant John Mobley, foreman. Mobley, 

foreman, had the authority to hire and discharge hands, and the 
immediate direction of the operation of all the machines on said floor. 
I t  is admitted by Mobley that one Campbell, another employee, came 
to him and told him that plaintiff would not start up his machines; 
that he had broken off the needles. 

Mobley testified: "After that, Mr. Clark came to me and told me he 
would not start the machines, and had left the machines and was throw- 
ing tops in the rack. I went to him and asked him why he didn't start 
it up. He  said he was keeping i t  running. I said, ' I t  doesn't seem so; 
i t  has been shut down for about three-quarters of an hour.' He  said, 
'If you say so, you are a damn liar.' I expected him to hit  me, and I 
struck him in the face. We were both standing by the tank. H e  struck 
at me, and I dodged, and I struck him again, and we clinched and fell 
on the floor, and he choked me on the floor." 

There seems to be no difference in the evidence until Mobley accosted 
plaintiff about his work. As to what then occured the plaintiff testifies: 
"I stopped to count up my work to see how many dozen I had made. I 
went around to the bin and counted up my work. H e  came around. I 
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was looking over and counting. H e  said, 'What is the matter? Don't you 
want to run these machines?' I had eighteen machines to work. I 
said, 'I reckon so; I have run them.' H e  said, 'You haven't half run 
them.' I said, 'I have done the best I can.' H e  said, 'If you don't want 
to run them, I wouldn't do it.' I said, 'Just as you say; I will quit now; 
I have only two or thrpe weeks more, and I will quit now.' He  laughed 
and said he didn't want me to quit. I said, 'If you want to talk, just 
wait a few minutes.' At that time I stooped down to get another bundle 
of tops, and as I did he struck me with a monkey-wrench and hit me 
across the head, the back part, and struck me on the jaw. I threw up 
my head and it glanced. I had to save my head, and as I stepped back 
I lost myself and wrenched my ankle; then I caught myself from falling. 
I didn't know my leg was broke." 

We think from Mobley's own evidence that he went to see 
plaintiff in  consequence of what Clark had told him and to (439)  
remonstrate with plaintiff about his work and to compel plaintiff 
to start up the machines. I n  doing so he was acting for the defendant 
and in prosecution and furtherance of defendant's business. I f  while 
so doing he violently assaulted plaintiff with the monkey-wrench, as 
testified to by plaintiff, the defendant would be responsible for his act. 

This question was properly presented to the jury under very clgar and 
appropriate instructions as follows : 

"The master is not responsible for wrongs done by the servant while 
not acting within the scope of his employment. I f  the servant steps aside 
from his master's business, for however short a time, to commit a wrong 
not connected with such business, the relation of master and servant 
will be deemed to have been for the time suspended. The test is not 
whether it was done during the existence of the employment, i. e., during 
the time covered by the employment, but whether it was done in  the 
prosecution of the master's business. I t  is obviously a question of fact 
for the determination of a jury whether at  the time of the particular act 
or omission by the servant which caused the injury the servant was acting 
within the scope of his employment or acting outside of it to effect some 
purpose of his own. The master is not responsible for wrongs committed 
by the servant while not acting about the master's business, or, what 
is substantially the same thing, while not acting within the scope of his 
employment. So the question is one for you to determine, whether a t  
the time of the alleged assault the defendant Mobley was acting within 
the scope of his employment or authority, or was he in fact ~er forming  
his master's business, or engaged in some pursuit of his own." 

This instruction is in accord with our precedents.. Jacksorn v.  Tele- 
graph Co., 139 N. C., 353;  Hussey v. R. R., 98 N. C., 3 4 ;  Daniel v. 
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R. R., 136 N.  C., 523; Dove c. ~Vanufacturing Co., I57 N. C., 328; 
Bucken 11. R. R., 167 N.  C., 446; iMay v. Telegraph Co., 157 N.  C., 416; 
Roberts v.  R. R., 143 N. C., 179. 

This last case is reported in 8 L. R. A. (N. S.), 189. There is a 
(440) very instructive note by the editor, which bears directly upon 

this controversy, which me regard of such value as to justify quot- 
ing it at  length. The editor says: 

"There can be no doubt of the correctness of the decision in Roberts 
v. R. R., on the facts of that case, since the assault took place after 
the occasion for .correction or discipline had passed, and was clearly 
malicious and entirely disconnected from the master's busjness. 
But a more dificult question arises where the assault takes place at 
the very moment when the occasion for correction or discipline arises, 
and the servant inflicting it is, at  the time, engaged in discharging 
the duties of his employment. No fixed rule as to this phase of the 
question can be formulated from the decisions, since they are in irrecon- 
cilable conflict. But, on principle, it would seem that if an assault is 
committed on an inferior servant by a superior while the latter is 
engaged in doing the very thing he is employed to do-that is, in super- 
vising and directing the work-the master should be liable therefor. 
When an employer delegates to a servant authority to supervise the work 
and conduct of others, and to order and direct them in performing the 
work, i t  would seem that such servant, in issuing commands, and in at- 
tempting to enforce them, acts as the alter ego of the master, and that 
the latter must be held responsible for all acts of the suparvising 
employee in compelling obedience t o  his orders for which the master 
would be responsible if they were done by himself.'' 

The judgmeit of the Superior Court is 
Afirmed. 

(441) 
S. T. CARSON v. THE NATIONAL LIFE INSURANCE COMPANY 

ASD GEORGE BRILEY. 

(Filed 5 March, 1913.) 

1. Contracts-Assignments-.Signing. as Obligor-Intent-Interpretation. 
One signing a unilateral written contract relating to  personalty, at 

the place usual for obligors thereon, will as a general rule be bound by 
its terms, though his name does not appear in the body of the instru- 
ment, the test ,being whether from a perusal of the entire instrument, 
without the aid of extrinsic evidence, his intent to execute and to be 
bound by it plainly appears. 
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2. Same-Bilateral-Independent Stiplations. 
The principle which obtains to bind one who has signed a written in- 

strument as  an obligor thereon, though his name may not appear in the 
body of the instrument, is, to a great extent, but not universally, con- 
fined to contracts relating to personalty which create a present obliga- 
tion, and are, on their face, unilateral in operation, and not where the 
written instrument contains mutual or interdependent stipulations by 
reason of which, without the aid of extrinsic evidence, it  cannot be de- 
termined whether a third person who joins in subscribing to the paper 
intended to come under obligation to one or the other of the subscrib- 
ing parties. 

3, Contracts-Interpretation-Assignments-Sign as Obligor - Realty - 
Married Women. 

The general rule which binds one appearing upon a unilateral written 
instrument appearing to have signed it  a s  an obligor thereon, does not 
obtain in instruments conveying or assigning rights and interests in 
realty, more particularly when rights of married women are claimed or 
assailed under deeds purporting to have been made by a husband in 
which his wife's name only appears with his as subscriber to the in- 
strument. 

4. Contracts-Partly Written-Assignments-par01 Evidence - Collateral- 
Burden of Proof-Degree of Proof-Preponderance of the Evidence. 

In  written assignments of ordinary mercantile or business contracts 
it  is competent for the parties to prove by parol, and as a part of the 
agreement, but not reduced to writing, that the instrument should be 
held as  collateral to secure a debt; and where a policy of life insurance 
has been assigned in writing i t  is only necessary to show, by the pre- 
ponderance of the evidence, and not by clear, strong, and convincing 
testimony, that  as  a part of the agreement, resting in parol, the policy 
was not to be held as an absolute assignment, but only as collateral se- 
curity for moneys advanced by the assignee thereon. In this case a 
statement appearing a t  the top of the written contract of assignment, de- 
scribing i t  as  "an absolute assignment, etc., does not affect the principles 
applied. 

APPEAL f r o m  Cline, J..  a t  September Term,  1912, of PITT. 
Civil action to  recover on  a life insurance policy. T h e  policy, (442) 

i n  t h e  sum of $1,000, was issued by  the  company on the  l i fe  of one 
David  A. Br i ley  f o r  t h e  benefit of his  son George. David  having died, 
the sui t  was  inst i tuted by   lai in tiff, claiming to be t h e  owner under  a n  
absolute assignment f r o m  both David  A., the  assured, a n d  George, t h e  
beneficiary, evidenced by  wri t ten contract i n  terms a s  follows: 

ABSOLETE ASSIGNMEKT, WITH POWER O F  ATTORNEY. 

(Duplicate.) 

I n  conGderation of the s u m  of $1 and of other  ra luab le  considerations 
to m e  i n  h a n d  paid, t h e  receipt whereof is  hereby acknowledged, I, 
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David A. Briley of Bethel Township, in the county of Pi t t  and State 
of North Carolina, issued 24th day of Narch, 1906, by the National 
Life Insurance Company of Montpelier, Vermont, for the sum of 
$1,000 and No. 180121, do hereby assign, transfer, and set over unto 
S. T. Carson of Bethel, K. C., in the county of Pi t t  and State of North 
Carolina, the said policy or contract of insurance, with all its benefits, 
subject to its conditions and to the rules and regulations of the said 
National Life Insurance Company, to have and to hold the same unto 
the said assignee, his executors or administrators forever. 

And I do hereby authorize and empower the said S. T. Carson, his 
executors or administrators, to surrender said policy or contract of 
insurance at  any time at or before its maturity, for its cash value, 
as the same may be determined by the said Xational Life Insurance 
Company at the time of said surrender, and to give to said company a 
valid and sufficient receipt therefor in the form required by said com- 
pany, which receipt I hereby promise and agree shall be binding upon me, a 

my heirs, executors, or administrators ; and more fully to accomplish and 
effectuate the purpose of this assignment, I do hereby make, 

(443) constitute: and appoint the said S. T. Carson, his administrators 
I or executors, my-attorney irrevocable, to take all proceedings in 

my name and stead, but to his use to ask, demand, levy, require, and 
receive of and from the said National Life Insurance Company, or 
others, all and singular, the sum and sums of money which shall and 
may be found due and payable, belonging and coming unto me by any 
means whatsoever for, by, or on account of the above named policy or 
contract of insurance, whether by death or by act of the insured, or 
maturity under its terms, without the payment to me of any further con- 
sideration. 

And for the consideration above expressed, I hereby, for myself, my 
heirs, executors, or administartors, do covenant and guarantee to the 
aforesaid, assignee, his executors or administrators, that the aforesaid 
policy or contract of insurance, No. 180181, belongs to me and is free 
and clear from all liens and encumbrances; that I have made no other 
transfer or assignment of nor power of attorney to collect upon the 
same which is now in force; that it is not affected by any proceedings i11 
kankruptcy or insolvency instituted by or against me since its issue; 
that I have good right, full power, and lawful authority to assign 
the same in  manner and form aforesaid; that I will at  any time here- 
after, at  the cost of the said assignee, his executors or administrators, 
make, do, execute, or produce to be made, done or executed, such reason- 
able assurances, acts, and instruments for the more effectual confirmation 
of this assignment as may be requested by him or them, and that the 
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said assignee has, by the value paid by the said assignor, an insurable 
interest in the life insured, as represented by said policy or contract of in- 
surance to an amount equal to its greatest value under any circum- 

I n  witness whereof I have hereunto, and to duplicate hereof, set my 
hand and seal, this 9 October, 1901. 

His 

DAVID X A. BRILEY. [L. S.] 
mark 

His 

GEORGE X BRILEY. 
mark 

STATE OF NORTH CAROLIKA, COUNTY OF PITT-SS. 
Be i t  known, that on 19 October, 1907, before me, a notary 

public in and for said county in  the State aofresaid, duly com- (444) 
missioned and sworn, personally came and appeared David Briley 
and George Briley, of legal age, to me personally known, and known to 
me to be the same persons described in and who executed the foregoing 
instrument, and to me acknowledged the same to be their free act and 
deed. 

I n  testimony whereof I have hereunto subscribed my name and affixed 
my seal of office, the day and year last above written. 

W. H. WOOLARD, 
Notary Public. 

My commission expires 26 October, 1907. 

Suit having been instituted against the company, it paid the amount 
due on the policy into court, accompanied by the statement that i t  had 
been notified by George Briley, the son and beneficiary, that he was 
the owner, and suggesting that said George be made a party. This har-  
ing been done, George Briley answered, denying that he had knowingly 
signed the contract, alleged that the signatures had been procured by 
fraud, and further, in effect, that the policy had been by him turned 
over to plaintiff and the written contract signed by him under a further 
agreement and understanding that the policy and its proceeds should 
be held by plaintiff as collateral for certain amounts which plaintiff had 
advanced and might be required to advance in keeping the policy alive 
by payment of premiums; and so demanded judgment that after allow- 
ing plaintiff for all sums advanced by him and 6 per cent interest, that 
the remainder of the money be paid to defendant. 

The court charged the jury properly on the issues as to fraud in the 
executiofi of the contracts, and being of opinion that the instrument, 
if executed by George Briley, amounted to absolute assignment of the 



I N  THE SGPREME COURT. [I61 

policy, and the same being in mritting, defendant could only claim an 
interest in the policy or its proceeds by establishing his alleged agreement 
by clear, strong, and convincing testimony, etc., the position being ex- 
pressed in the charge as follows: "Therefore, where one alleges that a 
will or deed, or an assignment of an instrument absolute upon its face 

was in fact intended for a different purpose, then the person 
(445) alleging this condition or trust which he seeks to attach to the 

paper must satisfy the jury, by evidence that is clear, strong, 
coken~. and convincing, that the alleged agreement between the parties, 
which does not appear upon the face of the paper, was in  fact a part 
of the agreement between them at .the time, and that this intent should 
be included in the paper-writing." Defendant excepted. Verdict on the 
issues for plaintiff. Judgment, and defendant again excepted and 
appealed. 

Julius Brown, and S. J. Everett for plaintiff. 
Hawy Skinner and Albion Dunn for  defmdant. 

HOKE, J,, after stating the case: As a general rule, one who subscribes 
his name to a written contract at the place usual for obligors in such 
a paper is bound by its terms as a written agreement, though his name 
may not so appear in the body of the instrument ( 9  Cyc., 301), the 
test being, whether on perusal of the entire instrument and without the 
aid of extrinsic evidence i t  plainly appears that such signer intended to 
execute i t  and be bound by its terms. Clark 2). Rawson, 2 N. Y., 135 
(2 Denio) ; Perlcins v. Goodman, 21 (Bar.) N. Y., 218; E x  p a r k  Fulton, 
7 Cowen (N. Y.), 484; Thompson, a. Cofiman, 15 Oregon, 631; Staples 
21. Wheeler, 38 Me., 372; Danker v. Atwood, 119 Mass., 146; Amer. 
Digest (Cent. Ed.),  Contracts, sec. 773. 

By reason of the test suggested, the principle will to a great extent, 
but not universally, be confined in its application to contracts which 
create a present obligation and are on their face unilateral in  operation, 
as in the case of a pronzissory note, and is not permissible where the 
written instrument contains mutual or dependent stipulations, so that 
without the aid of extrinsic evidence i t  cannot be determined whether 
a third person who joins in subscribing to the paper intended to come 
under obligation to one or the other of the contracting parties, an in- 
stance of this occurring in Blackzoell v. Davis, 128 Mass., 538. I t  is also 
held with us, and by the weight of authority elsewhere, that the general 
rule does not obtain in instruments conveying or assigning rights and 

interests in realty, more particularly when the rights of married 
(446) women are claimed or assailed under deeds purporting to be made 

by the husband and in which the wife's name only appears with 
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him as subscriber to the instrument. I n  such case the decisions are 
that to bind the wife or convev or affect her interests there must be 
apt and operative words of assignment by her in the body of the deed. 
See Xing v. Rhew, 108 N .  C., 696; Harrison v. Ximans, 55 Ma., 516; 
Bruce u. Wood, 42 Mass., 542 ; Lancaster v. Roberts, 144 Ill., 213. 

I n  the case before us, while the contract purports to assign an existent 
interest, in the absence of some contrary stipulation in the policy of 
insurance, the right to make such assignment rests with the beneficiary, 
George Briley (Bliss on Life Insurance (2 Ed.), see. 337)) and on a pe- 
rusal of the entire instrument i t  plainly appears that i t  was his intent to 
transfer the policy to the assignee. He could have had no other reason- 
able and under the general principle first stated the judge cor- 
rectly ruled that the paper writing was the written contract of said bene- 
ficiary and amounted in form to an absolute assignment of the same. 

While we uphold his Honor's decision in the respect suggested, we 
are of opinion- that he erred in charging the jury t l ~ a t  the defendant 
was required to establish his position on the second issue "by clear 
and convincing evidence," such position being that the policy, though 
taken under an assignment absolute in form, was in fact held as colla- 
teral. This wholesome rule as to the degree of proof has been frequently 
held to apply in this State, and in proper case obtains both as to real 
and personal contracts (Sa l l kger  7). Perry, 130 N .  C., 134) ; but in  the 
case before us, and others of like import, it only prevails where i t  is 
sought to alter or reform a written instrument or annex a trust thereto 
because it is necessary to do so in order to assert the right claimed or 
to avoid a material contradiction of a written contract or the portion 
of which the parties have reduced to writing. Thus, when i t  is alleged 
that a deed conveying realty, absolute in form, was intended as a mort- 
gage, contracts concerning realty are required to be in writing, and 
in order to carry out the contract as claimed, it is necessary to 
r e f o ~ m  a solemn written instn~ment, and the principle referred (447) 
to applies; and where, as in Xallingek v. Perry, supra, the position 
contended for involves a direct contradiction of the written contract, 
this too necessitates a change in the written instrument, and must be 
established by the same degree of proof. The recent cases of Fertilizer 
Co, v. McLawhorn, 168 N .  C., 274; Walker v. Venters, 147 N .  C., 388; 
White  v. Parroll, 147 N. C., 330, are instances of this character; but in 
these assignments of ordinary mercantile or business contracts it is 
very generally held that it is competent for the parties to prove by paro! 
that as a part of the agreement the instrument should be held as 
collatergl t o  secure a debt. Such a position does not necessarily require 
or involve a change in the writing, but recognizing the contract as written 
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and as necessary to pass the title, it only superadds the additional stipu- 
lation indicated which the parties have made by parol. It presents a 
case where part of the contract only is in writing, and the additional 

- feature having been made by par01 and being valid when so made, can 
be shown and established by a preponderance of the proof. The principle 
was discussed in two cases at the present term, Pierce v. Cobb, ante, 300, 
and L?jtton v. Lumber Co., and is illustrated in several recent decisions 
of the Court. (Typewriter Co. v. Hardware Co., 143 N. C., 97; Evans 
v. Freeman, 142 X. C., e l ) ,  and, as stated, is very generally applied in 
assignments of these ordinary mercantile contracts taken as collateral 
to secure indebtedness, including insurance policies, certificates of stock, 
etc. KendaZ v. Insurance Co., 171 Mass., 568; Riley v. Bank, 64 Mass., 
482; Westbury v. Summers, 57 S .  C., 467; Chamberlain, v. Butlsr, 61 
Neb., 730, reported 87 Am. St., 478, and principle referred to in editorial 
note at  p. 511; Brick v. Brick, 98 U. S., 514. 

We are not inadvertent to the statement in the record, at  the top of 
the written contract, purporting to describe the same as "an absolute 
assignment and power of attorney." I t  was not shown that such a 
heading was or was not intended to be a constituent part of the contract, 
and for aught that appears i t  may be only an estimate of plaintiff as to 
its contents, and certainly on the facts presented it should not be allowed 

substantial effect in the interpretation. Milhusen v. Eardman, 
(448) 103 N. C., 27; Summers v. Hibbard, 153 Ill., 102; 2 Page on Con- 

tracts, sec. 600. 
For  thc error indicated defendant is entitled to a 
Kew trial. 

Citcd: Richards v. Hodges, 164 N.  C., 188; Carson v. Ins. Co., 165 
N. C., 136. 

A. F. DUVAL v. T H E  ATLANTIC COAST LINE RAILROAD COMPANY. 

(Piled 5 Narch, 1913.) 

1. Railroads-Contruction of Road-Permanent Damages-Limitations of 
Actions. 

The provisions of our statute, relating only to railroads, that no suit, 
etc., shall be brought against them for damages caused by the con- 
struction of their road, etc., unless the same "shall be commenced within 
five years after the cause of action accrues, andb the jury shall assess 
the entire amount of damages which the party aggrieved is entitled to 
recover by reason of the trespass on his property," contemplates that 
any and all damages arising by reason of construction of a railroad or 
repairs thereto is barred after five years. 
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2. Same-Subsequent Negligence-Increased Damages-Ponding Water- 
Questions for Jury. 

Where a railroad company, in constructing i ts  road, more than five 
years before the commencement of the action, has constructed an insuf- 
ficient culvert to carry off the water, causing i t  to pond upon plaintiff's 
land to his damage, and there is further testimony that, within that per- 
iod, the defendant had allowed the cuIvert to fill with mud and trash, 
stopping it  up, and greatly increasing the damage to his land, the court 
upon the additional testimony cannot hold that the plaintiff's cause of 
action i s  barred. 

3. Same-Interpretation of Statutes. 
The five-year statute of limitations, applying to damages caused to 

lands by a railroad company in constructing its road, is inapplicable 
where the injury complained of is caused by its negligent failure to 
keep open a culvert i t  had there constructed, causing further damage 
to lands by the ponding of water thereon, for this additional damage i s  
a wrong of a different character than that contemplated by the statute. 

4. Railroads-Negligent Construction-Damages-Ponding Water - Subse* 
quent Negligence. 

Where a railroad company has built a culvert under i ts  road to carry 
off the water, and thereafter has permitted this culvert to  become stopped 
with mud and trash so as to cause further damage to plaintiff's land by 
the ponding of water thereon, the plaintiff's cause of action comes 
within the prinqiples of a renewing trespass. 

5. Same-Limitation of Actions. 
Where the injury to lands caused by wrongfully ponding or diverting 

water on the lands of another is  regarded as a renewing rather than a 
continuing trespass, the damages accruing within three years next be- 
fore action brought can be recovered, though the injury may have taken 
its rise a t  a more remote period of time, unless sustained in a manner 
and for sufficient length of time.to establish an easement. 

APPEAL by defendant from Foushee, J., at April Term, 1912, 
of JONES. (449) 

Civil action to recover damages for wrongfully ponding water 
on plaintiff's land, by reason of a culvert and defects therein under de- 
fendant's roadbed. The jury rendered the following verdict : 

1. Have the lands and crops of the plaintiffs been damaged by the 
negligence of the defendant, as alleged in  the complaint? Answer: 
Yes. 

2. I f  so, in  what amount? Answer: $200. 
3. I s  the plaintiff's cause of action barred by the five-year statute of 

limitations ? Answer : No. 
Judgment on the verdict, and the defendant excepted and appealed, 

assigning for error, chiefly, that the court did not rule that, on the 

365 
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entire testimony, if believed, plaintiff's cause of action was barred by 
the five-year statute of limitations. 

D. I,. W a r d  and J .  K .  W a w e n  for plainti, f ,  
Rouse $ Land for defendant. 

HOKE, J., after stating the case: As a general rule, and in suits be- 
tween parties other than railroads, the injury caused by wrongfully 

ponding or diverting water on the land of another, causing 
(450) damage, is regarded as a renewing rather than a continuing treas- 

pass, and, unless sustained in a manner and for sufficient length 
of time to establish an easement, damages therefor, accruing within 
three years next before action brought, can be recovered, though the 
injury may have taken its rise at a more remote period. Baldwin, v. 
Roberts, 155 N.  C., 276, opinion by Associate Yust ice Al len;  and same 
case 151 N. C., 407, opinion by Chipf Justice Clark;  S p i l m a n  v. Xavi -  
gation Co., 74 N. C., 675. This doctrine has been changed, in respect 
to railroads, by statute, Code, see. 394, and, as more especially relevant 
to the facts presented, subdiv. 2 of said section provides as follows : "No 
suit, action, or proceeding shall be brought or maintained against any 
railroad company by any person for damages caused by the construc- 
tion of said road, or the repairs thereto, unless, such suit, action, or pro- 
ceeding shall be commenced within five years after the cause of action 
accrues, and the jury shall assess the entire amount of damages which 
the party aggrieved is entitled to recover by reason of the trespass on 
his property." From a perusal of this section it appears that any and 
all damages arising by reason of construction of a railroad or repairs 
thereto is barred after five years. Construing the section, the Court has 
several times held that for such an injury recovery must be for the entire 
wrong, and the cause of action accrues when the first substantial injury 
is caused by reason of any structure of the railroad of a permanent 
nature. Campbell zl. R. R., 159 N. C., 586; Stack V .  R, R., 139 N. C., 
366. There was testimony on part of plaintiff that the roadbed was 
constructed in 1893 or '94; that the culvert complained of had never 
been sufficient to carry off the water and had always caused substantial 
damage to  lai in tiff's land by wrongfully ponding the water upon it. 
Under the authorities cited, therefore, if this were all the testimony rele- 
vant to the question presented, we mould be constrained to hold that 
plaintiff's cause of action was barred; but there is further testimony 
in the record to the effect that in 1898 the defendant had allowed the 
culvert to fill with mud and trash, stopping it up, and since that time 
the damage to his land had greatly increased. Owing to this additional 
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testimony, the court could not hold that, on the entire evidence, 
if believed, plaintiff's cause of action is barred. The statute (451) . 
refers to the construction of the road as designed by defendant's 
engineers and properly maintained, and, if defendant negligently fails 
to keep a culvert opened, which was built as a part of the road structure, 
and, by reason of such failure, a proprietor's land is damaged, this is a 
wrong of a different character, which withdraws the case from the 
operation of the statute, and, unless treated by the parties as a trespass 
causing permanent injury, as in Ridley v. R. R., 118 N. C., 996, the 
plaintiff's cause of action would come within the priileiple first stated, 
that of a renewing trespass. Hocutt v. R .  R., 124 N .  C., 214. 

We find no reversible error in  the record, and the judgment in plain- 
tiff's favor must be affirmed. 

No error. 

Cited: Moser v. Burlington, 162 N. C., 145; Rice v.  R. R., 167 N .  C., 
3 ;  R. R. v. Armfield, ib., 464; Clark v. R. R., 168 N. C., 416; Perry v.  
R. R., 171 N. C., 40. 

BLANEY H A R P E R  v. ATLANTIC COAST LISE RAILROAD COMPANY. 

(Filed 12 March, 1913.) 

Torts-Destruction of Property-Interest-Jury's Discretion. 
Where a tort committed consists in the destruction of property, the 

jury may, in their discretion, award interest on the value of the prop- 
erty destroyed from the date of its destruction, in addition to the value 
of the property. 

'APPEAL. by defendant from Cartor, J., at August Term, 1912, of 
DUPLIN. 

These issues were submitted : 
1. Did the defendant company wrongfully and negligently burn the 

property of the plaintiff, as alleged in the complaint 1 Answer: Yes. 
2. What damages, if any, is plaintiff entitled to reco'i~er? Answer: 

$450, with interest from 5 April. 1909. , 
The defendant appealed. 

H. D. Williams for plainti f .  
Davis & Davis for defendant. 

BROWN, J. The only error assigned is to the following charge: 
"You may, in your discretion, allow interest upon any damages (452) 
awarded to the plaintiff from the date of the fire or from any 
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intervening date, i n  your  discretion. I t  is  no t  recoverable a s  a matter  
of right,  and  rests i n  t h e  sound discretion of t h e  jury." 

Damages  recovered f o r  a tor t  do not  a s  a mat te r  of law bear  interest 
un t i l  a f t e r  judgment, bu t  when t h e  to r t  consists solely i n  the  destruction 
of property, a n d  not  i n  personal injur ies ,  th i s  Court  has  held tha t  t h e  
j u r y  m a y  i n  their  discretion give interest on  the  value of the  property 
destroyed f r o m  the  d a t e  of i ts  destruction, i n  addition to  the actual  value 
of t h e  property. Rippey v. Xiller, 46 N.  C., 480;  Guano Co. v. Magee, 
86 N.  C., 351;  Williams v. Lumber Co., 118 N. C., 928;  Lane v. 
Butler, 1 3 5  N.  C., 419;  Stephenson v. Koonce, 103 N. C., 266;  Wilson 
v. Troy, 1 8  L. R. A, 499, and  notes. 

RTo error. 

NEW HANOVER SHINGLE MILLS v. RICHARD SANDERSON ET AL. 

(Filed 12 March, 1913. 

1. Liens-Purchase Money-Deeds and Conueyances. 
No lien for purchase money exists by operation of law in North Caro- 

lina in  favor of the vendor; and where a grantor of standing timber only 
. provides for the terms of deferred payment in  his deed, without reserv- 

ing the title, he has no lien on the timber conveyed. 

2. Same-Pleadings-Demurrer-Fraud-Que~tions for Jury. 
Where A alleges as  his cause of action against B, that he has con- 

veyed to him certain standing timber for which deferred payments were 
to  be made, and i t  does not appear that  he has reserved the title to se- 
cure these payments; that B has conveyed to C, who has his deed re- 
corded; and that thereafter he and B have entered into a contract 
pihereby the latter was to cut the timber in  payment at  a certain price 
based on the stumpage, and sues out an attachment on a part of. the 
timber B has conveyed to C, a demurrer to the complaint is good; but 
where fraud is alleged in the transaction between B and C, that it was 
with the intent to cheat and defraud the plaintiff, an issue is properly 
raised for the determination of the jury. . 

3. Pleadings-Fraud-Defectire Statement-Amendments. 
Where a debtor whose property is sought to be attached has conveyed 

i t  to his codefendant, and there is  an allegation in the complaint that  it  
was with the intent to cheat and defraud him, and that the deed was 
fraudulently made, while not as  explicit and full as  it  should be, is a de- 
fective statement of a good cause of action, and may be cured by amend- 
ment. 

APPEAL f r o m  Carter, J., a t  J a n u a r y  Term,  1913, of PENDER. 
(453) Demurre r  t o  complaint. H i s  H o n o r  overruled t h e  demurrer  

a n d  required defendants to  answer over. Defendants  appealed. 
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Stevens, Beasley & Weeks, Bland & Bland, and Winborne & Win- 
borne for plaintiff. 

E. L. Larkins, J .  D. Kerr, and E. K. Bryan for defendants. 

BROWIT, J. The facts are stated in the complaint, and appearing from 
Exhibits A and B attached to it, are as follows: 

The plaintiff owned certain timber and conveyed it to the Cape Fear 
Lumber Company by deed dated 24 November, 1905, which is Exhibit B. 

The Cape Fear Lumber Company conveyed a portion of said timber 
to Cottle & Lewis by deed dated 3 Kovember., 1906, for an alleged con- 
sideration of $1,500. Cottle conveyed his interest to defendant Sander- 
son. 

On 24 November, 1905, a contract was entered into between the New 
Hanover Shingle Mills and the Cape Fear Lumber Company providing, 
among other things, for the cutting and payment per thousand feet of 
said timber, which is Exhibit A. 

Exhibit B, the deed from plaintiff to Cape Fear Lumber Company, 
was recorded first. The contract, Exhibit A, was recorded after the deed 
from Cape Fear Lumber Company to Cottle & Lewis was recorded. 

The deed of plaintiffs conveyed the timber to the Cape Fear Lumber 
Company, and this deed, in stating how the timber is to be paid for, con- 
tains the following clause, which is about all there is relating to the 
payment for same : 

"The party of the second part is to pay for said timber a certain 
price per thousand feet, the number of feet to be determined by (454) 
actual measurement or by appraisement. The manner of making 
the apprnisement, the time within which the timber is to be cut and the 
price and manner of payment therefore is set forth in an agreement by 
the parties of the first part and the Cape Fear Lumber Company, and 
bearing even date herewith." 

We are unable to find in Exhibit B any provision which reserves 
title to the timber. or creates a lien upon i t  for the purchase' money. 
Nor is there anything in Exhibit A which purports to give a mortgage 
or other enforcible lien upon the timber for the securing of the purchase 
money, certainly not as against a bona fide subsequent purchaser for 
value, whose deed was recorded before Exhibit A. 

There is no purchase-money lien in this State, such as prevailed in 
England. This has been uniformly held since m70mble v. Battle, 38 
N.  C., 182. White v. Jones, 92 N. C., 388 ; Camerom v. Mason, 42 N. C., 
180; Klecim u. Rarke~, 7 5  N. C., 436; Peck v. Culberson, 104 N.  C., 
425. 

I f  the complaint proceeded upon that theory alone and stated no 
other cause of action, we should unhesitatingly sustain the demurrer. 
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But the complaint avers that the Cape Fear Lumber Company is in- 
debted to plaintiff in the sum of $1,075 for stumpage, which is the 
method provided by Exhibit A for the payment of the purchase money. 
I t  appears from the complaint that an attachment has been sued out 
against the property of the Cape Fear Lumber Company in this action, 
and the timber conveyed to Cottle & Lewis levied upon in  the attach- 
ment proceedings, and plaintiff seeks to subject this timber to the pay- 
ment of his debt, not because of a purchase-money lien, but by process 
of attachment duly levied. 

As foundation for the attachment proceedings, the complaint alleges 
that the Cape Fear Lumber Company, with intent .to cheat and defraud 
plaintiff, fraudulently undertook to convey by deed the said timber to 
Cottle & Lewis. The allegation of fraud is not as explicit and full as it 
should be, but it is rather a defective statement of a good cause of action, 

and may be amended. This averment raises an issue of fraud 
(455) which should be answered by defendants. The plaintiff should 

proceed to get service upon the Cape Fear Lumber Company, if 
possible. 

The judgment overruling the demurrer and requiring the defendants 
to answer is 

Affirmed. 

E. M. BRYAN v. HILTON LUMBER COJIPANY. 

(Filed 12 March, 1913.) 

Instructions-Contributory Negligence. 
In an action for damages for a personal injury negligently inflicted 

by the defendant on the plaintiff while the latter was employed in oper- 
ating a certain woodworking machine, there was canflicting evidence, 
on the issue of contributory negligence, as to whether the plaintiff put 
his hand in the machine while the rollers were revolving, wherein he 
failed to exercise reasonable care, or whether the resulting injury was 
caused by a defective machine. In other respects his Honor having 
properly followed the instruction held to be appropriate on the former 
appeal, his addition thereto in respect to the further evidence introduced 
was not error. 

APPEAL from 0. H. Allen, J., at X a y  Term, 1912, of XEW HAPTOVER, 
The usual issues of negligence, contributory negligence, and damage 

were submitted. 
Thore was a verdict on all issues for plaintiff. From the judgment 

rendered the defendant appealed. 
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BRYAN v. LUMBER Co. 

George L. Pesclzau, J .  D.  Bellamy & Son for plaintiff. 
E. X. Bryan and Davis d Davis for defendant. 

BROWN, J. This case was before the Supreme Court at Spring Term, 
1911, and is reported in  vol. 154, page 485. A new trial was awarded 
defendant a t  that time because of the alleged failure to charge the jury 
on the phase of contributory negligence which defendant requested. 

The facts are fully stated in the former opinion. I t  is un- 
necessary to restate them. The evidence contained in the record (456) 
of the last trial is substantially the same as on the former. 

Eight of the assignments of error relate to the admission and rejec- 
tion of evidence. An examination of them discloses that they are without 
merit and that a discussion of them would be of no value. 

One of the counsel for plaintiff made some remarks in his address 
to the jury animadverting upon the testimony of a witness for defendant, 
Dr.  Slocumb. It is useless to set out the remarks or to discuss this 
assignment. We are inclined to the opinion that they were within the 
bounds of legitimate criticism. Certainly they were not of sufficient 
importance to warrant us in ordering another trial. 

His  Honor gave the following instruction: 
. "If the jury find by the greater weight of the evidence that the 
plaintiff called to Alfred Robinson and had him to hold up the chip 
breaker with a board, and then shut off the feed gear, and, before the 
feed rollers stopped revolving, put his hand over the cogs in an attempt 
to break out the piece of wood, then he would be guilty of contributory 
negligence and could not recover. That is, the jury under those circum- 
stances would answer the second issue 'Yes.' " 

This is substantially the instruction prayed by defendant on the 
former trial, and which we held should have been given. His Honor gave 
i t  with this addition: "(That is, if he put his hand in there while the 
rollers were still revolving, and he knew i t  or could have known it, and 
failed to exercise reasonable care.) There is a contention there, the de- 
fendant contending he did that and the plaintiff contending it had 
stopped, and he put it in  and it started off again, suddenly and unex- 
pectedly." Defendant excepts to above charge in parentheses. 

We do not think the addition to the instruction, which is excepted to, 
makes any material difference. 

There was quite a conflict in the evidence offered by plaintiff and 
defendant as to whether the feed rollers had stopped when plaintiff 
put his hand in the machine in  an attempt to break out the piece of 
wood. 

The defendant contended that the plaintiff inserted his hand 
in  the machine without waiting for i t  to stop. The plaintiff. (457) 

371 
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contended that the machine had stopped when he inserted his hand, but 
that, owing to a serious defect, it started up suddenly and "ground up 
his arm like sausage meat." 

We think the added words were not improper in view of the contro- 
versy in regard to the facts. 

Taking the charge as a whole, it is full and clear and presented the 
contentions of plaintiff and defendant to the jury with fairness, and 
followed the well-settled decisions of this Court. We do not think the 
defendant has any just reason to complain of it. 

We find no reversible error in the record. 
No error. 

FRANK HERBST V. TIDEtWATER POWER COMPANY. 

(Filed 1 9  March, 1913.) 

Carriers of Passengers-Street Railways-Passenger's Opportunity to Pro- 
cure Tickets-Ejection from Car-Damages. 

While a carrier of.passengers is liable in damages to a passenger for 
ejecting him from its cars for failure to have a ticket, when they have 
not afforded him a reasonable opportunity to procure one, the principle 
does not apply where a street car company, charging a 5-cent cash fare, 
sells six tickets for 25 cents, and the passenger, having had ample op- 
portunity .to buy them, goes to the seashore terminal, where, owing to 
the season of the year, tickets are not sold, of which he previously 
knew; and, returning, offers to buy tickets from the conductor at a 
place on the line where he knows the conductors did not sell them, and, 
refusing to pay the cash fare, is ejected from the car. 

APPEAL by plaintiff from Carter, J., at December Term, 1912, of 
NEW HANOVER. 

This is an action to recover damages for the alleged unlawful ejection 
of the plaintiff from the defendant's car on its suburban electric railway 
line operating between Wilmington and Wrightsville Beach. 

The following facts appear from the admissions in the plead- 
(458) ings and from the evidence: 

1. That defendant is a common carrier of passengers and 
freight, operating a railway between Wilmington and a station on 
Wrightsville Beach, called "Lumina." 

2. That plaintiff had been a passenger on the downward trip and 
spent the afternoon at Lumina, and "toward evening, about supper time, 
6 or 6:30 (27 August, 1911) he concluded to return, and got on the 
cars at  Luminn, the terminal station of the company." 
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3. Defendant had a ticket office, and before entering the train, plain- 
tiff went to the ticket office to buy tickets. 

4. The ticket office was closed and he could not get the tickets. 
5 ,  Plaintiff got or? the cars without objection. 
6. The plaintiff, when called on for tickets, told the conductor that 

he "could not get them at the ticket office" at Lumina, and offered 25 
cents to the conductor, asking him to get him the tickets on the other 
side of the trestle, at Wrightsville. 

7. That the conductor demanded of the plaintiff the regular fare of 
6 cents, which he refused to pay, insisting on his right to buy six tickets 
fol 25 cents. 

8. That at  this time of the year the defendant did not nlaintaili 
an office at Lumina, but had a ticket agent on its cars from near 
Bradley's Creek to Wrightsville, who sold six tickets for 25 cents. 

9. That the plaintiff knew of these facts, and on the evening of the 
injury complained of, he got on the cars at  Bradley's Creek, and passed 
through Wrightsville to Lumina. 

The plaintiff testified: "I think there were ticket agents on all of 
these Beach cars. They went down as far as Wrightsville and got off 
at  the frog. Those ticket agents sold tickets. The conductor did not sell 
any. I think the only kind of fare you could pay the conductor was 
a cash fare." 

10. That plaintiff was ejected after he offered to buy tickets. 
There was also evidence that when passengers had not had the oppor- 

tunity to buy tickets,, that the conductor going to Wilmington would 
pass them, and let them buy tickets at Wrightsville. 

- 

There was a judgment of nonsuit, and the plaintiff excepted 
and appealed. (459) 

W .  J .  RolTamy nred J .  D. Rellamy (e. Son for plaintiff. 
Dal& R. Davis, A. G. Ric((ud, and K. 0. Rurgwyn for  defendant. 

ALLEN, J. We have no disposition to relax the rule announced in 
Antmons v .  R. R., 138 N. C., 555, and in Harvey v. R. R., 153 N. C., 
567, as to the duty of the carrier of passengers to afford reasonable oppor- 
tunity to procure a ticket, but its application to the facts in evidence 
shows no breach of duty 011 the part of the defendant, 

The plaintiff went from Bradley's Creek to the Beach, and it was 
on the return that he. was ejected from the car, upon his refusal to 
pay the regular fare. H e  had been notified that at  that season of the 
year no ticket office was kept open at Lumina, and he knew he could buy 
tickets from ticket agents on the cars from Bradley's Creek to Wrights- 
ville, and that the conductor did not sell tickets and could only take a 
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cash far'e. I f ,  after being afforded an opportunity to buy tickets, he 
failed to do so, and was ejected for failure to pay the regular fare of 
5 cents, because he wished to test his right to buy six tickets for 25 
cents from the conductor, when he knew the conductor did not sell tickets, 
he had no one to blame except himself. 

The judgment of nonsuit was properly entered. 
-4ffirmed. 

(Filed 1 9  March, 1913.) 

1. Appeal and Error-Former Decision of the Supreme Court-Review- 
RIotion to Rehear-Practice. 

A decision of the Supreme Court may not be reviewed in a subsequent 
appeal in the same action; the remedy is by petition to rehear. 

2. Xarried Women-Judgments-Costs-Contracts. 
The adjudication of costs against the losing party to an action is not 

contractual, but the creature of statute, and therefore bears no relation 
to the law regulating the liability of married women under their execu- 
tory contracts. 

3. Xarried Women-Judgments-Costs-Execution Against Lands. 
Where a nonresident married woman has unsuccessfully prosecuted 

her action, and costs are taxed against her, execution may be issued on 
her lands situated here. 

APPEAL by plaintiffs from Carter, J., at November Term, 1912, 
(460) of LEKOIR. 

This action was commenced to recover damages for ponding 
water on the land of the feme plaintiff, and was tried at January Term, 
1911, of LENOIR. 

The verdict of the jury was against the plaintiff, and judgment was 
rendered thereon, adjudging, among other things, that the plaintiff pay 
the defendant's costs. 

The defendant, at said term, moved the court that the judgment for 
costs be made a charge upon the separate estate of the plaintiff, and 
that a certain amount paid by him to the surveyor be taxed as costs. Both 
motions of the defendant were denied, and he excepted. 

The plaintiff and the defendant appealed from the judgment, and this 
Court affirmed the judgment on the plaintiff's appeal, and reversed i t  
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on the defendant's appeal, on the item as to amount paid the surveyor, 
and not otherwise. Judgment was then entered in the Superior Couit, 
determining the amount to be taxed in the bill of costs for fees paid the 
surveyor, and adjudging that the plaintiff pay the costs. 

The said plaintiff is a nonresident, and i t  appearing that she did not 
have sufficient personal property in this State to satisfy said judgment, 
execution was issued thereon, and her land mas advertised for sale 
thereunder. 

The plaintiff then applied for an order to restrain such sale, upon 
the ground of the invalidity of the judgment, she being a married woman, 
which was refused, and she appealed. 

L o f f i n  & Dazuson, L. R .  Vurser, and G. V .  Cowper for plaintiff. 
Rouse & L m d  for defendant. 

ALLEN, J. When this case was here upon the former appeal 
(156 N. C., 374) we said: "The defendant was not entitled to (461) 
have the judgment for costs made a charge against the separate 
estate of the feme plaintiff. The ordinary judgment for costs was 
rendered against her, which was proper." 

I f  the plaintiff was not satisfied with this adjudication, her remedy 
was by petition to rehear, as she cannot present the same question for 
review upon a second appeal. Robeirts v .  Baldtoin, 155 N. C., 279. 

I f ,  however, the question was res integra, we would not doubt the 
liability of the $ahtiff. 

She is a party and is suing to recover damages to her property under 
a statute which permits her to sue alone, without the joinder of her 
husband (Graves v. Hotward, 150 N. C., 594), and costs are not con- 
tractual, but the creature of the statute. Costin v. Baxter, 29 N.  C., 111 ; 
Clerk's Ofice v.  Commissioners, 121 N.  C., 29. 

The capacity of a married woman to contract is not involved. She 
has used the court and its process to enforce a claim, and having failed 
in her action, the statute imposes upon her, as i t  does upon all parties . 

in cases like this, liability for the incidential expenses. 
The question has been decided in  other jurisdictions, and upon the 

~ Y O U B ~  that, when by statute the married woman may sue alone, she 
must suffer the same penalty as other litigants. 5 Ency, P1. and Pr., 
156; Hardin v. Holtorz, 50 Ind., 324; Hayes v.  Insurance Co., 76 Qa., 
228; Askew v. R e n f r o ~ ,  81 Ala., 361. 

Tn the Indiana case the Court says: "It is objected that the judgment 
for costs against the plaintiff is erroneous, because she was a married 
woman. This objection we hold to be utterly untenable. A married 
woman may, under our statute, bring a suit in her own name for her 
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separate  o r  individual property, but if she fai ls  to  establish her  right t o  
main ta in  h e r  action, she must take t h e  liability for costs of a l l  other  
persons i n  such a c a w  a s  this.' 

Affirmed. 

MARGARET S. ANDERSON v. ATLANTIC COAST LINE RAILROAD 
COMPANY. 

(Filed 12  March, 1913.)  

1. Carriers of Passengers-Regulations-0peration of Trains-Depot Build- 
ings-Safe Ingress. 

A railroad company may make reasonable regulations as to the run- 
ning of its trains, and may determine the part of the train to be nearest 
the station a t  stops, having due regard for the convenience of the travel- 
ing public, and providing safe walkways from the place of egress to the 
station. 

2. Carriers of Passengers-Feeble Passengers-Knowledge of Carrier- 
Depot Buildings-Negligence-Compensatory Damages. 

Where a railroad cdmpany has been made aware of the feeble condi- 
tion of a female passenger who had just left a sanatorium to take a long 
journey by rail to her home, and has been notified that  the passenger 
should be taken good care of, and the train, nearly two hours late, reached 
i ts  destination a t  2 : 1 5  o'clock a t  night in  inclement weather, and the 
employee on the train put the passenger off on the side of the train 
opposite the depot building, so that the passenger insisted she was a t  
the wrong station, when the employee assisted her to disembark on the 
other side of the train, and left her exposed where there were no provi- 
sions made for passengers, 185 yards from the passenger shed, where 
her son, who had gone to meet her, afterwards found her weak, cold, 
and shivering, it  is Held, some evidence of substantial damages to be 
submitted to the jury. 

3. Negligence-Definition. 
Negligence is  the failure to exercise ordinary care, which depends 

upon the circumstances of the case, and is  ordinarily a question for the 
jury. 

4. Damages-Fright-Physical Injury-Instructions-heal and Error. 
Mere fright is not considered in law as an element of damages; and 

where there i s  evidence tending to show that a railroad company negli- 
gently put a feeble passenger, a t  night, off its train on the opposite side 
from the depot, causing fright and sickness from the exposure, an in- 
struction that the jury might award compensatory damages for fright. 
disconnected from any physical injury, is reversible error. 

APPEAL by defendant f r o m  Daniels, J., a t  Xo~yember Term,  1912, 
of WILSON. 

376 
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This is an action to recover damages caused, as alleged, by 
the negligence of the defendant. (463 ) 

The plaintiff left the sanatorium of Dr. Starns, in Atlanta, 
Georgia, at  7:30 o'clock on the morning of 23 February, 1911, for her 
home in Wilson, North Carolina. She had been a patient in the sanato- 
rium for seven weeks, and was feeble and delicate. She was accompanied 
to the train at  Atlanta by a nurse, who told the conductor that the 
plaintiff was from the sanatorium and had been very sick. The de- 
fendant's track does not run into Atlanta, and the plaintiff did not 
become a passenger on the defendant's train until she reached Augusta, 
Georgia. 

The plaintiff offered evidence tending to prove that the conductor from 
Atlanta put her on the defendant's train in Augusta and told the con- 
ductor on the defendant's train that the plaintiff had been very sick 
in the hospital and had a long trip to take and he wanted him to take 
good care of plaintiff; not to let her lift anything or be exposed; and 
the conductor on defendant's train said he would take care of her; that 
when the plaintiff left Atlanta the weather was pleasant; that when she 
arrived at  Wilson about 2 :30 o'clock the following morning, the weather 
had turned very cold and the ground was damp and cold, and that her 
train was due to arrive at Wilson, North Carolina, at 1 2  :50 a. M., but 
did not actually arrive until 2 :I6 A. M.; that the defendant company 
has a shed a t  the passenger station in Wilson, which extends from Nasb 
Street to Green Street, a distance of about 210 yards, and that the 
passenger station proper is about 55 yards from the center of Nash 
Street; that upon the arrival of the train at Wilson the Pullman porter 
put the plaintiff off on the east side of the track, or the side oppovite 
from the one on which the passenger station is located; that the plaintiff 
begged the porter not to put her off there, and finally convinced the 
porter that she was either in some strange town or on the wrong side 
of the track and he then assisted her to disembark on the west side of 
the track or on the same side that the passenger station is on, but 185 
yards from the end of the shed on Nash Street; that some time after the 
plaintiff was placed on the west side of the track, her son, who had gone 
to meet her at  the station, found her weak, cold, and shivering; 
that he assisted her to the passenger station and into the waiting- (464) 
room, where he wrapped her up, after she had warmed, and then 
placed her in  a top buggy, which had curtains, a storm cloth and a 
blizzard storm cloth like the front of an automobile with isinglass in it, 
and also a heavy lap-robe, and he then took her to her home, which re- 
quired something like ten minutes; that when the plaintiff reached her 
home arid was met by her husband, she began to cry and immediately 
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went to bed, and the next night after she reached home she was taken 
with sneezing and coughing, and the second night she had a rise of 
fever; that she grew worse for several days and became unconscious, 
and had a marked case of bronchitis, and stimulants had to be given 
to her to keep her heart from stopping; that she had paroxysms of 
coughing, after which she would fall back in an unconscious condition 
until more stimulants couId be given to rally her pulse. 

There was no evidence that the plaintiff was injured by reason of 
defects in the walkway. 

There was other evidence on the part of the plaintiff tending to 
prove that her sickness was caused by exposure in  going from the west 
side of the train to the station, but no evidence of any physical injury 
by being put off on the east side of the track. 

His  Honor charged the jury, among other things, as follows: 
1. "Sow, if you have found that the defendant was negligent in 

putting her off or assisting her to alight at that place, and that it was 
cold and she was chilled and frightened by reason of that, as a proxi- 
mate cause of that, then you would answer the first issue 'Yes,' without 
regard to whether or not her sickness was brought on by it as a proximate 
consequence of the defendant's negligence, because, if she was frightened 
or suffered inconvenience even, while there upon the ground, and that 
whs caused proximately by the negligent act of the defendant, she would 
be entitled to recover, and you would answer this. first issue (Yes,' be- 
cause that would be an injury, if you $nd that to be so-to be incon- 
venienced or annoyed or frightened would be an injury, though, of 
course, not as great an injury as the other alIegation of her protracted 
illness." Defendant excepted. 

2. '(As I have stated to you before, gentlemen, any fright or 
(465) inconvenience or suffering that she suffered on the east side of 

the track, which was immediately and ~ r o x i m a t e l ~  caused by the 
defendant's negligence, if there was such negligence-and i t  is admitted 
that there mas negligence there-she would be entitled to a reasonable 
compensation for that, whatever was proximately caused by the negli- 
gence of the defendant." Defendant excepted. 

There was a motion for judgment of nonsuit, which was overruled, 
and defendant excepted. Verdict and judgment for plaintiff, and de- 
fendant excepted and appealed. 

Barn,es & DicEinson, and Woodard d2 Hassell for plaintiff .  
F. 8. Spru i l l  for d ~ f e n d a n t .  

ALLEN, J. I f  the plaintiff had been well and strong, or if there 
was no evidence that the defendant had notice of her feeble condition, 
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we would hold that there could be no recovery, except of nominal 
damages for putting her off on the wrong side of the train, because under 
such circumstances the evidence in this case would fail to show a breach 
of duty. 

There is, however, evidence that she was feeble; that the defendant 
knew of this fact, and that she suffered by reason of exposure on the 
west side of the train, which might have been averted. 

Kegligence is the failure to exercise ordinary care; but what is ordi- 
nary care is dependent upon the circumstances, and is usually a question 
of fact for the decision of a jury. 

The carrier may make reasonable regulations as to the running of its 
trains, and may determine the part of the train to be nearest the station 
at stops, having a due regard for the convenience of the traveling public, 
and providing reasonably safe walkways from the place of egress to the 
station, and i t  would seriously interfere with the operation of trains, 
the maintenance of schedules, and the right of passengers to be trans- 
ported without unnecessary delay, to impose the duty of stopping each 
car so that all passengers could alight nearest to the station. 

Nor is the carrier required to furnish a nurse or attendant for a sick 
passenger; but as was said by Jtutice Brown in Clark v. Traction GO., 
138 N.  C., 8 2 :  "The authorities are all to the effect that a degree of 
attention beyond that due to ordinary passengers should be be- 
stowed on those affected with a disability by which the hazards of (466) 
travel are increased. The sick, the lame, children, and aged persons 
are entitled to more care and attention from those in charge of a car 
than those in full possession of their strength and faculties." Croom V .  

R. R., 52 Xinn., 296; Sheridan v. R. R., 36 N. Y., 39; R. R. v. Powell, 
40 Ind., 37. 

Applying this principle, and considering all the circumstances, we are 
are of opinion there was some evidence of negligence in putting the 
plaintiff off on the west side of the track, and that this was the cause 
of her subsequent sickness, 

As the question must be considered by another jury, because of error 
hereafter pointed out, we forbear to discuss it further, except to say 
that the jury be instructed, under the evidence as now presented, that 
they cannot allow any damages on account of sickness, unless they find 

' that the exposure from the time she left the train on the west side until 
she reached the waiting-room caused it. 

The charge on the issue of damages is erroneous. 
The damages are awarded as one sum, and his Honor did not confine 

the recovery for wrongfully putting her off on the east side to nominal 
damages. On the contrary, he told the jury they might award compen- 
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satory damages > f o r  f r igh t  caused on  the  east side of the  t rain,  dis- 
connected f r o m  a n y  physical in ju ry ,  and  this  is  material,  because i t  
m a y  be t h e  j u r y  were not satisfied t h a t  t h e  exposure a f te r  t h e  plaintiff 
left  t h e  t r a i n  on  the  west side caused her  to  be sick, a n d  t h a t  t h e  
damages awarded were f o r  f r igh t  alone. 

T h e  statement i n  Kimberly v. Howlancl, 143 N. C., 403, that ,  "A11 
t h e  courts agree t h a t  mere fr ight ,  unaccompanied by  physical injury,  
cannot  be considered as  a n  element of damage," is  ful ly  sustained by  t h e  
authorities. 

F o r  the  e r ror  pointed out there mus t  be a 
N e w  tr ia l .  

JUSTICE WALKER and  JUSTICE BROWN, while consenting to a 
(467) new tr ia l ,  i n  deferellee t o  t h e  views of the  major i ty  of t h e  Court,  

a r e  of o p i i ~ i o n  tha t  there i s  n o  evidence of negligence upon t h e  
p a r t  of t h e  defendant, a n d  t h a t  the  motion to nonsuit should have been 
sustained. 

R. R. MINCEY v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 19 March, 1913.) 

1. Railroads-Naster and Serrant-Fellow-servant Act-Interpretation of 
Statutes. 

Where two employees of a railroad company were instructed by their 
superior to do certain work, requiring the use of a ladder, and a ladder 
which had been discarded by the company is selected from several sup- 
plied by the company, which proves defective, the others being sound, 
and one of the employes sustains a fall because of the defect and re- 
ceives the injury complained of and sues for damages therefor, Revisal, 
sec. 2646, known as  the Fellow-servant Act, applies, and the plaintiff is 
not barred of his recovery, if i t  should be established that  his fellow- 
servant, who was his superior, selected the ladder without using reason- 
able care. 

2. Same-Kind of Employment-Scope. 
The provisions of the Fellow-servant Act (Revisal, 2646) applying to 

railroads do not require that the servant, a t  the time of the injury. 
should be engaged in the running or operation of a train, but applies to 
any other kind of service, whether more or less dangerous. Twiddy v. 
Lumber Co., 154 N. C., 237, cited and approved. 

3. Railroads-Naster and Servant-Kegligenee-Duty of Servant-Reasonable 
Care. 

Held, in this case, that the court properly charged the jury, upon thi: 
question of defendant railroad company's negligence in an action for 
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damages for personal injury received by its employee, that the defend- 
ant was not liable for negligence if the danger was so obvious and of 
such a nature that the servant had equal opportunity as the master to 
understand and appreciate it, and, being permitted tu do the work in his 
own way, failed in the exercise of reasonable care to avoid the injury. 

4. Railroads-Naster and Servant-Contract-Implied Promise-Safe dp- 
pliances-Defects-Knowledge of Master-Relatite Duties-Ordinary 
Tools-Damages. 

The duty of the master implied from the contract of hiring, and which 
he may not delegate to another so as to avoid responsibility, is to pro- 
vide for his servant reasonably safe tools and appliances, and a safe 
place to do the work, and to maintain them in such condition as to af- 
ford him reasonable protection against injury; and if the servant is in- 
jured by reason of a defect in an appliance necessary t o  be used by him 
in performing a required service-in this case, a step-ladder-which is 
known to the master, and unknown to the  servant and not discoverable 
on his examination, while in the exercise of reasonable care, the master 
is responsible. The doctrine that it is not the duty of the master to in- 
spect tools of simple construction, supplied for the use of the servant, 
does not apply to the facts of this case, distinguishing Mercer v. R. R., 
154 N. C., 399. 

~ P P E A I ,  by defendant from Carter, J., at  September Term, 1912, 
of FENDER. (468) 

Plaintiff, while i n  the employ of defendant as a carpenter, was 
ordered by C. D. Lupo, who was foreman of his squad, to go with one 
E. E. Mason and repair a glass door of the paint shop. I n  order to do 
the repair work, i t  was necessary to use a ladder. There was evidence 
that  Lupo told Mason to take the plaintiff with him and do the work. 
Mason got a ladder, as he testified, placed i t  against the side of the house 
and then climbed u p  the ladder and removed the broken panes in  the 
door. Plaintiff then ascended the ladder with the new panes of blass, 
and when he reached a point near the top, the ladder broke, the glass 
dropped from his hands and he fell on the broken pieces and was 
seriously cut by them. The court submitted the usual issues in negligence 
cases, which were all answered in  favor of the plaintiff, and from a 
judgment upon the verdict, defendant appealed. 

C. D. W e e k s  and W .  P. M a n g u m  T u r n e r  for p la in t i f .  
Davis  & Daljis, H.  L.  stove,^, J .  l'. Bland,  and K.  0. B u r g w y n  for 

def endant. 

WALKER, J. I n  this case there was some evidence to the effect that  the 
ladder selected by Mason and used by him and the plaintiff in doing their 
work was lying in  the shop with several others which appeared to 
be sound and serviceable, while the ladder in  question had been 
broken on one side and spliced, and i t  was contended by counsel (469) 

381 
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for defendant that where the master has provided an adequate and 
readily accessible stock of sultable appliances, in good condition, from 
which the servant may make his own selection, and the imperfection of 
the one chosen, therefore, was or should have been apparent to the servant 
who selected it, the master is not responsible for consequent injuries to 
the servant, whether he made the selection or his fellow-servant, citing 
Labatt on Master and Servant, see. 603. Rut this principle was fairly 
submitted to the jury by the court, as was the question of contributory 
negligence, and both were found against the defendant. The defendant 
relied also upon the general principle, thus stated by Labatt, sec. 333 : 
"When the danger is obvious and of such a nature that i t  can be 
appreciated and understood by the servant as well as by the master or 
by any one else, and when the servant has as good an opportunity as 
the master, or as any one else, of seeing what the danger is, and 
is permitted to do his work in his own way, and can avoid the 
danger by the exercise of reasoilable care, the servant cannot recover 
against the master for injuries received in consequence of the conditioi~ 
of things which constituted the danger. I f  the servant is injured, it is 
from his own want of care." See, also, Whitson v. Wrenn, 134 N.  C., 86 ; 
Covington v. Furniture Co., 138 N. C., 374; Denny n. R. R., 130 N. C., 
340; Hicks v. Manufacturing Go., 138 N. C., 319; Taylor v. 22. R., 
109 N. C., 233. This, we think, was also substantially explained to the 
jury by the court, so far as it mas applicable to the case. I t  must be 
remembered that these general rules must be somewhat restricted, w h e ~  
the negligence is imputed to a fellow-servant of a railroad employee, 
because of the Act of 1897, ch. 5 6 ,  Revisal, sec. 2646, which charges 
the master, if a railroad company, with liability for the negligence of 
a coernployee or fellow senant, as much so as if the delinquent servant 
had been the alter ego or vice-principal, and as such fully represented 
the master. FitzgeraZd v. R. R., 141 N. C., 530. The statute operates 
alike "on all employees of the company, whether in superior, equal, or 

subordinate position." Ibid., p. 534. We have also held that the 
(470) Act of 1897 applies to an employee of a railroad company, whether 

at  the time of the injury he was engaged in the running or 
operation of a train or in any other kind of service, whether more or 
less dangerous. Simon v. R. R., 135 N. C., 181; Mott v. R. R., 131 N. C., 
234. I n  the recent case of Twiddy v. Lumber Co., 154 N.  C., 237, Justice 
Hoke, for the Court, considers the subject fully and clearly, reviewing 
all the authorities. 

We have examined the charge in this case very carefully, in connec- 
tion with the evidence, and it appears therefrom to be manifest that 
the jury decided the case upon the negligence of Mason, whether he be 



N. 0.1 S P R I N G  TERM, 1913. 

regarded as a vice-principal or simply as a fellow-servant of the plain- 
tiff in performing the work assigned to them by C. D. Lupo, the com- 
pany's manager in  that department of its service. There was ample 
evidence to support this finding of the jury, and as they have acquitted 
the plaintiff of any concurring oE contributory negligence in  producing 
the injury, the defendant must be held liable to the plaintiff in  damages 
for the imputed wrong of Mason. The ladder which was used by the 
plaintiff under the direction of Mason, i t  appears, had been discarded 
by the company as unfit for use. I t  was spliced on one side, but that 
was not the side on which i t  afterwards broke. Plaintiff examined i t  
and thought it was safe and sound before he mounted it, We 
need not inquire whether i t  was evidence of negligence to leave this 
ladder with others then in use, as the case was decided on another 
ground. The duty of the master to provide reasonably safe tools, 
machinery, and place to work does not go to the extent of a guarantee 
of safety to the employee, but does require that reasonable care and 
precaution be taken to secure safety, and this obligation, which is  posi- 
tive and primary, cannot be avoided by a delegation of i t  to others for 
its performance. The master's duty, though, is discharged if he does 
exercise reasonable care in furnishing suitable and adequate machinery 
and apparatus to the servant, with a reasonably safe place and structures 
in and about which to perform the work, and in keeping and maintain- 
ing them in such condition as to afford reasonable protection to the 
servant against injury. R. R. v. Herbert, 116 U.  S., 642 ; Gardner 
v. R. R., I50 U. S., 349; R. R. c. Bozigh, 149 U. S., 368; steam- (471) 
ship CO. v. Merchant, 133 U.  S., 375. This ~ n d e ~ t a k i n g  on the 
part of the master is implied from the contract of hiring (Hough v. 
R. R., 100 U .  S., 213), and if lie fails in the duty of  rec caution and care, 
he is responsible for an injury caused by a defect which is known to him 
and is unknown to the servant. R. R. v. McDade, 135 U. S., 554. These 
principles are fully supported by the following cases in this Court and 
apply to machinery and tools or implements of simple as well as com- 
plicated construction. Tzviddy v. Lumber Co., supra; Reid v. Rees, 155 
N. C., 230 (ladder case) ; Ow v. Telephone Co., 130 N. C., 627 (X. c., on 
rehearing, 132 N. C., 691); Avery v. Lumbsr Co., 146 N. C., 595; 
Cotton v. R. R., 149 N. C., 227; Marks 'L'. Cotton iI4dls, 135 N .  C., 287; 
West v. Taming Co., 154 N. C., 44; Nail v. Brown, 150 N.  C., 533, and 
Mercer v. R. R., 154 N. C., 399 (hammer case), opinion by Justice 
Allen, in which i t  is held that the duty of inspection of tools and appli- 
ances does not extend to those of simple construction, such as hammers, 
chisels, axes, arid others of like kind, where the employee is assumed to 
have equal knowledge and ability with the master for discovering the 



I N  THE SUPRENE COURT. [ I61 

defect, if any. H e  is required to use it and, therefore, is in a better 
situation to discover the imperfection of the implement and report it to 
the master for repair or the substitution of a new one. But this relaxa- 
tion of the rule can have no application to a defect of which the master 
is actually cognizant, and which, as a'reasonable man, he should appre- 
ciate is likely to result in injury to one using the implement as i t  is 
likely to be used, and which is neither known to the employee nor of such 
a character as to be apparent from the observation which may be expected 
to accompany its use. I n  such case the genera1 rule of negligence is fully 
effective, and the master who knowingly and negligently exposes his 
employee to a peril unknown to the latter must respond for the damage 
which results. 

I t  appears that plaintiff could not discover the defect in the ladder by 
an ordinary inspection or such as he could have made in the use of it, 

but the railroad company knew of its defectiveness and that it 
(472) was not suitable for the use to which it was to be applied. I t  

must, therefore, answer for the resultant damage. Stark v. 
Cooperage Co., 127 Wis., 322. The plaintiff actually made a proper 
examination of the ladder, before he used it, and failed to find anything 
indicating that it was weak or unsafe, and the jury exonerated him from 
any blame and naturally enough confined their further investigation to 
the negligence of Mason. I t  is true, the rule is that where fellow-servants 
are engaged in a common employment, each, in undertaking the service, 
assumes the risk that the others may fail in that care and vigilance 
which are essential to his safety; and under this rule, if applicable here, 
the defendant would not be liable; but not so, for the reason that the 
statute has excepted this class of cases from the general principle. I t  is 
too late now to question the policy or wisdom of making the exception in 
those cases of railroads where the special risk is no greater nor the 
particular kind of work more dangerous than when i t  is done in other 
employments. I t  may be discr in~inat in~ and unjust to make the distinc- 
tion, but such arguments should be addressed to the Legislature and not 
to us, who do not make the law, but simply construe it or declare what 
i t  is. The argument that the statute was not intended to cover cases of 
this kind is met by the numerous decisions of this Court holding the 
contrary, and declaring what is the true meaning of the statute. T w i d d y  
v. Lumber  Co., supra. 

No error. 

Cited:  Kiger  v. Scales Co., 162 N.  C., 136; T u t e  v. Mirror Co., 165 
N.  C., 284; Lloyd v. R. R.. 186 N. C., 33; Steele v. Grunt, ib., 641; 
Cochran v. Mills Co., 169 N .  C., 62; S m i t h  v. R. R., 170 N. C., 186; 
Deligny v. Fz~rni ture  Co., ib., 202; W r i g h t  v. Thompson ,  171 N.  C., 92. 
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J. C. FOSTER v. RALPH A. CARRIER. 

(Filed 12 March, 1913.) 

1. Trespass-Injunction-Indemnity Bond-Orders-Subsequent Xotions- 
Courts-Discretion. 

Where in an action for continuous trespass upon the lands of another 
an injunction is sought, and upon the hearing of the motion the judge 
requires the defendant to give a bond indemnifying the plaintiff against 
damages and permits the defendant to continue to use or go upon the 
land for a certain purpose eight months after its giving the bond, to 
which order the defendant did not except, i t  is Held, that after the de- 
fendant had complied with the order and availed himself thereof for the 
period of time allowed, his motion for an extension of time is directed 
to the discretion of the court, from which there is no appeal. 

2. Trespass on Lands-Damages-Injunction-Financial Responsibility. 
A continuous trespass upon the land of another to its damage is of 

such a nature that the law will give injunctive relief, irrespective of the 
question as to whether or not the trespasser is able to respond in 
damages. 

3. Deeds and Conveyances - Conditions Precedent - Nonperformance - 
Trespass. 

When one goes upon the lands of another under a deed which was 
only to be delivered upon his performance of a certain condition, which 
he has failed to perform, and the deed has not therefore been delivered, 
he is a trespasser on the lands. 

APPEAL by defendant from Carter, J., at  December Term, (473) 
1912, of ONSLOW. 

H. M c C l m m y  for plairztifl. 
Stevens, Beasley & Weeks and Rount~ee & Carr for defendant. 

WALKER, J. This  is  an appeal from an  order of Judge Frank Carter, 
continuing a restraining order or  injunction to the hearing. Plaintiff 
brought this action to recover damages for trespass upon the lands in 
dispute and for  an  injunctioh against any further trespassing by defend- 
an t  upon the same. Judge G. TV. Ward had previou~ly  granted a re- 
straining order and a n  order to show cause why the injunction should 
not  be continued to the hearing, returnable 6 November, 1911. A t  the 
hearing on 17 November, 1911, he dissolved the injunction, but upon 
the express condition that  defendant should give a bond i n  the sum of 
$10,000 to secure the payment of any damages plaintiff may sustain by 
reason of the trespass and continued use of the land for the purposes 
therein described, and upon the further condition "that the privileges 
of operating the tramroad and going upon said land along the 
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(474) tramroad shall be restricted to a term of eight months from the 
date of the filing of the bond," which was 23 November, 1911. 

Defendant applied to Judge 0. H. Allen, a t  chambers for an order 
extending the time of eight months, allowed in the previous order for the 
operation of the tramroad, for an additional period of one year, and 
this matter was transferred to Judge Carter for a hearing, and was 
heard at  October Term, 1912, when and where he refused the motion for 
an extension of the time allowed in Judge Ward's order for the defend- 
ant to operate the tramroad and to go upon the land, and enjoined him 
until the hearing from entering upon the land and from operating the 
traniroad. The motion of the defendant was heard upon the original 
order of Judge Ward, and upon affidavits, and Judge Carter found that 
the time allowed by the order of Judge Ward had expired, and that no 
ground appeared for an extension of it or the allowance of additional 
time. 

As defendant did not except to Judge Ward's order, but the same was 
made presumably at  his request and for his benefit, and upon the con- 
dition that he would not operate the tramroad upon the land longer than 
eight months after the filing of the bond, we do not see upon what ground 
he can now claim an extension of the time, as a matter of right. He  
submitted to the order of Judge Ward and accepted it with the condi- 
tion annexed, and his present motion, therefore, was addressed to the 
sound discretion of the court. 

We are unable to see that the defendant has any legal right to go 
upon the land to operate the tramroad or for any other purpose. A. M. 
Prince, a former owner, wrote a letter and executed a paper-writing, 
purporting to grant permission to defendant to operate the tramroad, 
but this was never effective, as it was left with Prince's attorneys, to 
be delivered upon a condition which was never performed. Lumber Co. 
v. Cedar Works, 158 N.  C., 161. We do not wish or intend to express 
any opinion upon the merits of the case, which must be tried out later 
on, but so far as now appears to us from the present record, the defend- 
ant is nothing less than a trespasser on the land. As said in  Lumber 

Co. v. Cedar Works, supra: "We disagree with counsel that 
(475) plaintiff's allegations do not bring its case within the spirit of 

section 807 of the Revisal. That act distinctly relieves the plain- 
tiff in an action to enjoin a trespass upon land from alleging insolvency 
'when the trespass complained of is continuous in its nature, or is the 
cutting or destruction of timber trees.' Lumber Co. v. Cedar Works, 
142 N. C., 417. The complaint in this case alleges both species of tres- 
pass and an appropriation of a part of t la in tiff's property, without 
authority, for the purpose of operating a steam railroad over it. Such 
trespasses as those alleged would have been enjoined at common law, 
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without the aid of the ,statute. Gause v. Perkins, 47 X. C., 221; Tise 
v. Whitaker, 144 N. C., 511. Even a railway corporation, a common 
carrier possessing the power of eminent domain, may be enjoined from 
an  extension of its track unauthorized by its charter. The right to 
enjoin in such cases does not depend upon the insolvency of the corpo- 
ration, but the remedy is  given because of the extraordinary character 
of the act sought to be enjoined. 1 High on Injunctions, sec. 599; 
People v. R. R., 45 Barb., 63. I t  would be a most extraordinary destruc- 
tion of the rights of property if a private corporation, possessing no 
power of eminent domain, could seize the lands of another, to which it 
had no semblance of title, and appropriate them to its own use, simply 
because it was able to respond in  damages. This contention of the 
defendants is, i n  our opinion, without support i n  reason o r  authority." 
W e  see no practical difference between the two cases, and apar t  from 
any legal o r  technical aspect of the case, the first order made by Judge 
Ward, with defendant's consent or acquiescence, expressly restricted the 
time for defendant to operate the tramroad, and that  period of time has 
expired. 

N o  error. 

Cited: Su8tto.n v. Sutton, post, 667. 

I. S. DAVIS v. HEIDE & GO. 
(476) 

(Filed 1 9  March, 1913 . )  

1. Pilots, Licensed - Unchartered or Unnumbered Boats -Pilotage Fees - 
Interpretation of Statutes. 

A duly licensed pilot may recover in our courts charges for his serv- 
ices, and while his failure to  have his boat registered and numbered 
will cause a forfeiture of his license, the lawful pilotage charges for the 
services of such boat are recoverable by him until the commissioners of 
navigation and pilotage have acted thereon and revoked the owner's 
license, there being no provision either in our statute, Revisal, see. 4976, 
or in the rules of the commissioners, which would deprive him of proper 
charges for the services of an unnumbered or unregistered boat owned 
by him. 

2. Pilots-Commissioners of Navigation-Discretion-Scope of Their Powers 
-Court's Jurisdiction. 

Semble,  that under our statute, Revisal, sec. 4976, it is within the dis- 
cretion of the commissioners of navigation and' pilotage as to whether 
they will revoke the license of a pilot who has violated their rules by 
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using an unchartered and unnumbered boat; and the courts are without 
original jurisdiction to determine whether the rules of the commission- 
ers have been violated in this regard. 

3. Same-Appeal and Error. 
In an action brought in a justice's court by a licensed pilot to recover 

his fees for pilotage, payment was resisted on the ground that the boat 
was not registered or numbered, and in the court below it was contended 
that the commissioners of navigation had held that another pilot, who 
had sailed the vessel, was entitled to the fees in the sum of $170. Eemble, 
the jurisdiction of the commissioners being limited to claims of $60, it 
did not exist in this case. 

4. Appeal and Error-Brief-Exceptions Abandoned. 
Exceptions taken on trial in the lower court, not urged in the brief or 

argument of the appellant in the Supreme Court, are deemed to be aban- 
doned. 

APPEAL from Carter, J., a t  December Term, 1912, of NEW HANOVER. 
This action was brought to recover certain pilotage fees. Plaintiff, 

who is a licensed pilot, with one Sellars, was cruising off the bar at the 
.mouth of the Cape Fear River on 28 June, 1912, when they 

(477) sighted and spoke the steamer Munchester Merchant, having seen 
a signal or call for a pilot displayed at  her masthead. Plaintiff 

tendered his services to the master of the ship to pilot her over the bar 
and up the river to the port at  Wilmington, N. C., and the offer was 
accepted. Plaintiff performed the service and the master gave him an 
order on the defendants, Heide & Co., for the amount of the fees, and, 
upon its being presented to them, they declined to accept or pay it. 
This action was then brought before a justice of the peace, where the 
defendant had judgment, and plaintiff having again met with an adverse 
judgment in the Superior Court, has brought the case to this Court by 
appeal. I t  was agreed that defendants should hold the amount of the 
pilotage fees in their hands, to abide the final judgment in this action. 

The Commissioners of Navigation and Pilotage of the Cape Fear 
River and Bar  passed the following rules and regulations: 

"RULE 17. NO pilot will be permitted to leave his station to go to a 
neighboring .port for the purpose of piloting a vessel bound from that 
port for the Cape Fear, unless under peculiar circumstances, at the, 
direction of the chairman of the board. And every licensed pilot is 
expected and required to provide the means of boarding and leaving 
vessels at sea by pilot boats or cutters. Arrangements with tugboats or 
fishiqg boats or any other means of approaching or leaving vessels at 
sea will not be permitted under penalty of the revocation of license, 
at  the discretion of the board." 
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"8 January, 1908. 
"On and after 8 February, 1908, Rules Nos. 16 and 17, on page No. 

5 of the Port  and Harbor Qegulations, shall be rigidly enforced: 
"a. For  the proper application of Rule No. 17, it is hereby ordered 

that each and every boat to be used in the pilotage service shall be fully 
described by the owners or charterers of such craft, to the chairman of 
this board, and such boat, being approved by the board, shall, upon 
application, be registered upon these official records and an official 
number designated, which number shall be prominently displayed by 
said boat." 

"b. I t  haring been learned by the commissioners that several 
of the boats at  Southport, recently licensed as pilot boats, have failed 
to display their numbers as ordered, the clerk was instructed to inform 
the owners of all licensed pilot boats that, unless the orders of the board 
are obeyed and the official number which has been assigned to each boat 
is prominently displayed, the license will be revoked." 

"7 December, 1910. 
"c. With reference to the charge against certain pilot boatg that they 

have been used contrary to the regulations, by engaging in fishing for 
gain and in competition with other boats regularly engaged in that 
business, it was ruled by the commissioners that it is not the spirit nor 
the intent of the board to hamper or embarrass pilots in fishing when 
they desire to do so, while waiting on their station in the regular way; 
but the board does positively prohibit the regular use of pilot boats for 
any other purpose than that of seeking vessels and piloting them in. 

"d. I t  was further ordered that all boats numbered and licensed as 
pilot boats must be used for that purpose, and for no other purpose, and 
that no boat will be permitted to fish for the purpose of selling fish on 
the market. Failure to comply with this regulation will cause a revoca- 
tion of the license and number of the offending boat." 

Attention was also directed to Revisal, secs. 4975 and 4976, prescrib- 
ing a penalty to be paid by a pilot who fails to answer a "pilot-signal," 
or who shall fail to give proper succor i n  response to a signal of distress 
from a vessel a t  sea, and also providing for the removal of pilots who 
shall be found incompetent or who shall be guilty of "misconduct or 
misbehavior in  office." Section 4976 further provides that, "if after 
removal a pilot shall attempt to take charge of any vessel, he shall pay 
a penalty of $200." 

B. G. E m p i e  for p l a i n t i f .  
Rouwtree & C a r r  for defertdant. 
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(479) WALKER, J. I t  appears that plaintiff had a pilot's license, or 
what is sometimes called a ((branch," which is the nautical term 

for a warrant or commission, authorizing the holder thereof to pilot ves- 
sels in certain waters. The boat in which he was cruising at the time 
he sighted the Xanchester ilferchant off the bar was not registered and 
numbered as required by the rules and regulations set out in the case. 
We held in Morse v. Heide, 152 N.  C., 625, that the Legislature had the 
constitutional power to authorize the local board of navigation and pilot- 
age to adopt rules and regulations for the government of pilots and 
prescribing the manner of performing their duties, and, among others, 
to liniit the cruising grounds beyond which, under the statute, a pilot 
should not speak a vessel for the purpose of piloting her acrosa the bar. 
The validity of such a law could not easily be questioned, as the enact- 
ment was so apparently necessary for the safe and convenient naviga- 
tion of vessels at  the mouth of the river and in contiguous waters at sea. 
I n  that case the pilot had gone to Charleston, S. C., and far beyond 
the cruising waters of the Cape Fear bar and river, for the purpose of 
forestalling other licensed pilots of his station, and there, from his pilot 
boat, the Herman Oelrichs, spoke and boarded the ship Soutra, standing 
off the 'Lightship near the Charleston bar, for the purpose of piloting her 
to the Cape Fear River, through Caswell Inlet. We held that the pilot 
was acting entirely outside of his rights and beyond the cruising limits, 
and that, being authorized to collect fees only from ships spoken within 
the cruising limits, he was not entitled to recover the fees allowed for 
pilotage within those waters. But that is not our case. Here the pilot 
was duly licensed, and his only offense, grave though i t  may have been, 
consisted in not having registered and numbered his boat. The specific 
penalty for this omission on his part, as prescribed by the rules of the 
navigation board, is the forfeiture of his license. I n  order, therefore, 
to disqualify him and prevent his tendering his services as a pilot and 
receiving the fees therefor, previous action of the board was requisite. 
There is nothing in the statute or in the rules and regulations which 
deprives him of his fees for this breach of duty until his license is prop- 

erly revoked upon notice to him. Revisal, see. 4976. The pilot 
(480) may be liable to a penalty and the revocation of his license, or, 

as the statute puts it, ('he may be removed from the office of pilot 
for not complying with this rule," but the forfeiture of his fees is not 
one of the penalties affixed to his delinquency. No more can i t  be said 
that he had lost his right to the fees for his pilotage than of any officer 
that he had forfeited the fees for his services before being removed from 
office, unless the law had specifically declared that such should be the 
penalty. One case we have found, which is in accord with our view, is 
The AZcade, 30 Fed. Rep., 133. By the rules and regulations of the board 
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of pilot commissioners, who had authority to examine and license pilots, 
the latter were required to have seaworthy boats, of certain dimensions 
and not less than 40 tons burden full decked, to cruise outside the Colum- 
bia River bar, and in  default thereof it was provided that they should 
be deprived of their warrants or "branches" by the pilot commissioners. 
With reference to these facts, the Court held that failure to comply with 
the rule did not take away a pilot's right to his fees, and in this connec- 
tion said: "But I am satisfied that the question of whether a pilot is 
complying with the law in keeping a sufficient boat for pilot purposes 
can only be made before the commissioners. Indeed, i t  matters not to 
the master of a vessel, to whom a pilot offers his aervices on the pilot 
ground, how he got there. H e  may have trusted to a canoe or even swam 
out. I f  he is on the ground, and ready and capable of taking charge of 
the vessel, that is all the master can require. . . . The commissioners 
have the power to deprive a pilot of his warrant for inattention to his 
duty, or a failure to provide or keep a sufficient boat wherewith to per- 
form the same. The statute has expressly conferred this authority on 
them, and it is contrary to all the analogies of the law that a dereliction 
in  this respect shall be inquired of collaterally or elsewhere. Indeed, i t  
would be intolerable and interminable if, in  every suit for pilotage, the 
libellant could be required to show to the satisfaction of the court that 
he had kept a sufficient boat on the bar, sufficiently supplied with 'pro- 
visions and water' for the aid of vessels in distress." And in the case of 
The Panama, 18 Fed. Cases, 13. 1068, Judge Deady, who wrote 
the opinion in the case just clted, said: "The Legislature has (481) 
confided the administration of the law in these matters to the pilot 
commissioners. Whenever i t  appears that a pilot is evading the law and 
using his authority to the detriment of commerce or the pilot service, 
they can and should revoke his warrant." I t  is doubtful if, under our 
statute, Revisal, see. 4976, the board would be bound to revoke the 
license, even if there had been a violation of their rule. They must have 
some discretion in  the matter, and at  least the right to hear first and 
then decide, otherwise great injustice might be done by hasty and ill- 
considered action. They may not think, after knowing the facts, that 
the offense, if committed, called for such severe punishment. At any 
rate, we are not the judges in such a case to decide in the first instance 
if the license should be revoked, nor is the Superior Court, but the body 
to which that duty has been confided by the Legislature is the proper 
one to make the decision. 

I t  was contended in the court below, and the defense is set up in the 
answer, that the board had heard the matter and decided that plaintiff 
was not entitled to the fees, because his boat was not "registered and 
numbered," but that M. T. Craig of the pilot boat D. H. Penton, which 
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also hailed the ~Vanchester Xerchant, was entitled to them. But this 
claim is for $170, whereas the jurisdiction of the board is limited to 
claims of $60, or, rather, they cannot give judgment for more than that 
amount, which of course excluded their jurisdiction of this matter. 
Revisal, sec. 4957 (1).  But this contention was not urged in the brief 
or argument, and, we take it, was intended to be abandoned. O'Brielz v. 
Lnrringer, 36 S.  C., 497, cited by the defendant's counsel, is not in point. 
I t  is like the case of Morse v. Heide, supra. The pilot already on the 
ship, when the plaintiff in that case spoke her within the cruising ground 
of St. Helena and Port Royal bars, boarded the ship at Philadelphia. 
The pilotage rules expressly forbid the collection of fees in such a case. 

We conclude that the plaintiff's demurrer to the defendant's answer 
should have been sustained, instead of overruled, as it was, and for this 
error we reverse the judgment. 

Reversed. 

(482) 
J. C. LAYTOK v. ELBA MANUFACTURING COMPANY. 

I (Filed 19 March, 1913.) 

Vendor and Vendee-Cotton Seed-~Car.l~ad)~-Words and Phrases-Ques. 
tions for Jury. 

Where the buyer of cotton seed in car-load lots refuses a part of the 
shipment upon the ground that the seller had overloaded the car in order 
to get the contract price, upon a declining market, and there was no 
specification as to the quantity or number of pounds to be shipped as a 
car-load, and the evidence is conflicting as to the number of pounds 
meant by a "car-load," the question was properly left to the jury. 

APPEAL by defendant from Fergusom, J., at November Term, 1912, of 
HARNETT. 

The defendant purchased f ~ o m  the plaintiff at  the price of 57% cents 
per bushel three car-loads of cotton seed, to be shipped by rail f. o. b. 
from Dunn, N. C., plaintiff's home and place of business, to Maxton, 
N. C., where defendant's mill is located. Two of the car-loads were 
accepted and paid for by defendant, and the dispute arises as to the 
third car. Each of the first two cars carried 59,000 pounds of seed, in 
round numbers, while the third car was loaded at Dunn with 78,800 
pounds. At Fayetteville, N. C., while the last car was en route to Maxton, 
29,000 pounds of the seed were taken from i t  and placed in another car. 
This lot, on arrival at Maxton, was accepted by defendant. The other 
car, which contained the remainder of the seed, the defendant refused 
to accept, upon the ground that the car had been purposely overloaded, 
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in  order that plaintiff might get the benefit of the contract price for 
more seed than defendant had agreed to buy, the price'of seed having 
declined. The jury returned the following verdict: 

1. Was the quantity of cotton seed shipped in the Southern car No. 
40018 greater than a car-load? Answer: No. 

2. I f  so, did excess necessitate a division of the load into separate 
cars by the railroad company? (No answer.) 

3. Did the defendant waive its right to refuse the car-load of seed 
as shipped ? Answer : Yes. 

4. I n  what amount, if any, is the defendant indebted to the 
plaintiff? Answer : Elba Nanufacturing Company due $1,508.41, (483) 
with interest from 4 October, 1910, to 19 November, 1912." 

The defendant offered to pay for the 29,000 pounds of seed at  the 
market price, which plaintiff refused to accept. There was evidence 
that a car-load of cotton seed, as understood in railroad and business 
circles, ranges all the way from 20,000 pounds to 75,000, or even 90,000, 
plaintiff testifying that he had shipped a number of cars of seed con- 
taining 80,000 pounds and some 90,000 pounds. I t  was testified that 
the rated capacity of the last car, No. 40018, in which the 78,700 pounds 
of seed were shipped, was 60,000 pounds, but that the maximum quantity 
allowed by the railroad company's rules, to be transported in  it, was 
measured by its rated capacity, or 60,000 pounds, plus 10 per cent 
thereof, or 66,000 pounds in all. There was other evidence as to the 
rules and custom in loading cars, with reference to what is considered 
a car-load, and all of the evidence was submitted to the jury, with an 
instruction to find what was an ordinary and reasonable car-load, accord- 
ing to the usage and custom and understanding of railroad companies 
and shippers. Defendant appealed from the judgment upon the verdict. 

N .  A. Townsend and E. F. Young for plaint i f .  
J. C. Clif ford and G. B. Patterson for defendant. 

WALKER, J., after stating the case: I t  was entirely proper for the 
court to leave the question of what constitutes a "car-load" to the jury. 
I t  is not a term of any fixed or definite meaning in the law, but par01 
testimony was necessary to explain what the parties meant by it. I t  
is a familiar rule that words or terms of doubtful or uncertain meaning 
may be explained by extrinsic evidence. I t  is said by a recent text-writer 
that "testimony as to the nature of the subject-matter referred to in a 
document, so as to enlighten the court in respect to it, may be given. I t  
very frequently happens that the language of a contract leaves i t  uncer- 
tain to just what the parties referred, and it is impossible for the court 
to enforce its provisions, or to compute damages under it, with- 
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IYSURAKCE Co. v. INSURANCE CO. 

(484) out some explanation." McKelvey on Evidence, p. 462, sec. 301 ; 
1 Greenleaf on Evidence (14 Ed.), see. 288. I n  Bullock v. Pinley, 

28 Fed. Rep., 514, the Court applied the rule we stated above with refer- 
ence to this very term, "car-load," in  the contract then in question, and 
said: "If nothing was agreed as to the quantity to make a 'car-load,' 
then the usual and established custom as to quantity in that business 
and trade, a t  the time and place of the contract, would fix the quantity 
meant by a 'car-load' between the parties; and if no such usage or cus- 
tom is shown, then what a car of usual capacity, used in carrying such 
freight, could carry, would fix the quantity intended by the parties. I n  
ascertaining what was meant and understood as to quantity, you must 
consider all the circumstances connected with the transaction between 
the parties disclosed in the evidence." Cabinet Co. v. Herrrnan, 7 Ind. 
App., 462. I t  was held in Goode v. Railway Go., 92 Iowa, 271, that, 
"when a general custom fixes a 'car-load' at a certain number of pounds, 
the law presumes that a shipping contract which does not define the 
tern1 was made with reference to such custom." There was conflicting 
evidence introduced as to the meaning of the term "car-load" in ship- 
ping circles, and it was for the jury to say, under the instructions of the 
court, what the parties really meant in view of this general custom and 
usage. I t  is to be observed, also, that on an average, that is, if the total 
number of pounds is divided by three, the plaintiff shipped nearly 1,200 
pounds less than three car-loads, estimated by the rating of the railroad 
company, which was 60,000 and 10 per cent added. This is not con- 
clusive on the defendant, but i t  tends to repel the charge that the plain- 
tiff was overloading the last of the three cars for the purpose of obtain- 

. ing the contract price for a larger quantity than was bought by the 
defendant. There was also evidence of a waiver on the part of the 
defendant of exact compliance by plaintiff, or of facts which amounted 
to an election to take the last "car-load." 

No error. 

(485) 
SCOTTISH FIRE IXSURANCE COMPANY ET AL. V. STUYVESANT 

INSURANCE COMPANY. 

(Filed 1 9  March, 1913.) 

I. Insurance, Fire-Reinsurance-Identical Property-Reinsurer-Insurance 
Retained-Notice-Waiver. 

When one insurance company reinsures a risk in another company 
with a provision in the policy that as a condition thereof the reinsured 
company "is to retain an amount of insurance on the identical property 
therein described," or the reinsurer company would not be otherwise 
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liable, with the further statement that the reinsured company retains a 
certain specified amount of insurance "on same property," and i t  ap- 
pears from the amount of insurance in  force, stated on the policy, that 
this stipulation has not been and cannot be complied with, the reinsur- 
ing company, by accepting the policy, takes with notice, and waives the 
provisions thereof. 

2. Insurance, Fire-Reinsurance-Actual Loss-Issues-Burden of Proof. 
When a fire insurance company has issued a policy on a certain struc- 

ture and its contents, and has reinsured a part of the risk with another 
company, and, having paid a loss by fire on the property, seeks to  re- 
cover on the reinsurance contract, it is necessary for it  to  show that  the 
identical property covered by the policy sued on has been damaged or 
destroyed, and an issue as to the actual loss thereon should be framed, 
with the burden of proof on the plaintiff, except in  instances of a valued 
policy permitted by law. 

3. Insurance, Fire-Reinsurance-Actual Loss-Identical Property-Evi- 
dence. 

The plaintiff insurance company sued to recover for a loss by fire it  
had paid under a reinsurance contract containing a provision that it  
should retain a certain amount of insurance on the identical property 
covered by the policy, which i t  did not do, and which, under the sur- 
rounding circumstances, the reinsurer is  found to have waived: Held,  the 
evidence was properly confined to the loss sustained on the property 
covered by the reinsurance policy sued on, and the stipulation as to  the 
insurance to be retained cannot be extended to property not covered by 
the policy, although in the same house. 

4. Insurance, Fire-Proofs of Loss-Evidence and Damages. 
In  an action to recover damages sustained to property which was cov- 

ered by a policy of fire insurance issued by defendant company, the 
proofs of loss are  not competent as substantive evidence of the amount 
of the loss or the value of the property. 

APPEAT~ b y  plaintiff f r o m  Lyon, J., a t  M a r c h  Term, 1912, of (486) 
MEOKLENBURG. 

T h i s  action was  brought  b y  the  plaintiffs, t h e  Scottish F i r e  Insurance 
Company a n d  t h e  Monongahela F i r e  Insurance  Company, against the 
defendant, t h e  Stuyvesant  Insurance Company, to  recover of the  defend- 
ant ,  under  policies of reinsurance, $702.87 a n d  interest, money claimed 
t o  have  been pa id  b y  it to J a s p e r  Miller & Sons Company, t h e  insured 
i n  t h e  or iginal  policies. T h e  plaintiff Scottish F i r e  Insurance  Company 
h a d  issued to J a s p e r  Ni l le r  & Sons Company i t s  policy No.  12109, f o r  
$1,400, on  cer tain fixed a n d  movable machinery, tools, implements and  
utensils, electrical equipment, motors and  dynamos, while contained i n  
the i r  one-story metal-roof brick building, s i tuated a t  No.  210% south . 

side of E a s t  F i f t h  Street, Charlotte, N. C., a n d  also i t s  policy No. 
12102, f o r  $500, on  cotton i n  bales o r  bags, and  other  material,  while 
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contained in the same building. Thereafter this business of the Scot- 
tish Insurance Company was taken over by the Monongahela Insurance 
Company, but prior thereto the Scottish Insurance Company had rein- 
sured with the defendant in an amount not to exceed $1,150 against 
loss by reason of its liability as insurer under its policy No. 12109, and 
in  an  amount not to exceed $250, against loss by reason of its liability 
as insurer under its policy No. 12102, the defendant's policies being 
numbered 63689 and 63690. The defendant accepted notice of the as- 
sumption of the Scottish Insurance Company's busines~ by the other 
plaintiff, the Monongahela Insurance Company, and agreed to become 
and remain bound to the Monongahela Insurance Company, upon the 
same terms and conditions as they had theretofore been bound to the 
Scottish Insurance Company. The latter transaction was on 27 Janu- 
ary, 1910. Attached to both of defendant's policies of reinsurance was 
the following written condition : 

"It is a condition of this reinsurance that the reinsured company is 
to retain an amount of insurance on the identical property herein de- 

scribed, and failing so to do, this company shall not be liable for 
(487) any loss which may occur under this policy. 

' "Scottish retains $750 on same property." 
The whole of this condition, in both instances, was typewritten, except 

the figures following the dollar mark in the last line, these figures being 
written in ink at  the time the policies of reinsurance were issued. 

The plaintiffs, as a matter of fact, did not retain $750 insurance on 
the identical property in either instance, but, on the contrary, only 
retained and kept in force $250 insurance in each instance, on the identi- 
cal property. The plaintiffs, however, did have in force a t  that time, 
and a t  the time of the fires hereinafter mentioned, other policies of 
insurance issued by them to Jasper Miller & Sons Company on other 
property in the building, and upon the building itself. 

Thereafter, in the months of February and April, 1910, certain of 
the property located in  the brick building was destroyed by fire, and 
the plaintiffs paid Jasper Miller & Sons Company certain sums of 
money, aggregating more than the amount sued on in this action, upon 
the various losses; the evidence offered by plaintiffs going to show a 
payment of $480 under policy No. 12102, $104.77 under policy No. 
12109, and $442.65 under policy No. 12109. 

Speaking generally, the plaintiffs' contentions are that by reason of 
the fact that they had policies in force with Jasper Miller & Sons Com- 
pany covering other property in the brick building and covering the 
building itself, that, therefore, they retained ample insurance to cover 
the condition and agreement in the policies of reinsurance in regard to 
retaining $750 on the same property; that even if they did not have 
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and retain $750 of insurance on the identical property in each case, the 
defendant had waived the condition. The defendant, on the other hand, 
contending that i t  was expressly agreed in and as a condition of both 
the policies of reinsurance that i t  should not be liable for any loss which 
might occur under its policy of reinsurance, if the plaintiff companies 
failed to retain in each instance $750 of insurance on the identical prop- 
erty reinsured in these policies of reinsurance; that the language 
of the contract was plain and unequivocal and could mean noth- (488) 
ing else. 

These issues were submitted to the jury, and answered as follows: 
1. Were special contracts of insurance, mentioned in the complaint, 

issued by the defendant and delivered to the plaintiffs? Answer: Yes. 
2. Did the defendant accept notice of reinsurance contract between 

the plaintiffs and continue in force all contracts of reinsurance previ- 
ously issued to the Scottish Fire Insurance Company, in the name of 
and for the benefit of the Monongahela Insurance Company, according 
to the terms of said contracts? Answer: Yes. 

3. Did the fires occur and were payments made to the original assured 
named in the Scottish Fire policies, as alleged in  the complaint under 
these policies, Nos. 12102 and 12109 ? Answer : Yes. 

4. Were the special contracts of insurance mentioned in the complaint 
voided by reason of any misrepresentations or breach of warranty on 
the part of the plaintiffs, as alleged in the answer? Answer: NO. 

5. I s  the defendant indebted to the plaintiff? I f  so, in what amount? 
Answer : $475.83. 

Judgment mas entered upon the verdict, that plaintiffs recover of 
defendant the sum of $475.83 and interest, and both parties appealed. 

J .  F ,  Flowers for plaintif. 
Clarkson & Dub for defendant. 

WALKER, J. This appeal raises the question whether the policies of 
the defendant were void by reason of the fact that the plaintiff the Scot- 
tish Fire Insurance Company failed to retain $750 of insurance on the 
identical property insured by the defendant. I t  is plain, as i t  appears 
to us, that defendant must have known all along that the plaintiff had 
not retained $750 of insurance in each case or in either case. 
We do not see how it was ~ossible  to do so, as the total insurance (489) 
was only $1,900, whereas if plaintiff had complied with the pro- 
vision as to the retention of insurance, it must have amounted to $2,900 
under the two policies, as the clause was inserted in each of the policies. 
'It may be that the amount to be retained was intended to be $250, 
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instead of $750, but i t  makes no difference how this is, as the defendant 
is charged with notice that the plaintiff had not complied with the stipu- 
lation. This is a waiver of it. I t  was held in  Horntha l  v. Insurancr: 
Co., 88 N. C., 71, that a material fact stated as to additional iiisuranct? 
on the same property insured by defendant, with knowledge of its agent 
that the fact was not truly stated, was a waiver of the requirement pro- 
hibiting other insurance without the written consent of the company, 
citing Insurance Co. v. Wilson,  13 Wall. (U. S.), 222. And in a case 
where there had been a substitution of one company for another as an 
insurer, or one of the insurers, with the knowledge of the defendant, 
through its agent, of the fact, and without any objection thereafter, it 
was held to be a waiver of the change in the insurance and the require- 
ment that i t  should have notice thereof (Coll ins  v. Insurance Co., 79 
N.  C., 279), the Court saying, by Just ice  Reade:  "The breach of any 
condition in  the policy as against an increase of risk or the keeping of 
certain hazardous goods, or indeed the violation of any of the conditions 
of the policy may be waived by the insurer, and a waiver may be implied 
from the acts and conduct of the insurer after knowledge that such con- 
ditions have been broken." Argall v. Insurance Co., 84 N.  C., 355, 
whidh holds that a breach of a condition in the policy will not avoid it, 
if the insurer has knowledge thereof, and does not object, in which case 
the breach is considered as waived. 

The defendant further objects to the form of some of the issues, but 
as they can be reformed, if required, at  the next trial, it is not necessary 
to consider this exception, except as to one of the issues, that is, the 
third. Defendant objects to this issue because it does not include any 
inquiry as to the amount of the actual loss or damage to the identical 

property insured. The third issue may not be objectionable for 
(490) this reason, but there should be an issue and a finding as to the 

actual loss of the Scottish Fire Insurance Company. The right 
of recovery is based upon a loss by it. There is no issue bearing upon 
this question, and we doubt if there is any evidence of the fact of loss. 
But actual loss must be shown, as the reinsurance is as much a contract 
of indemnity in  this respect as the original insurance. "In ordinary 
cases of reinsurance the reinsured, in order to recover on the contract, 
is obliged to prove the subject at  r i 8  and the loss thereof in the same 
manner as if the first insured were the plaintiff and the action were 
upon the original policy. The reinsured must show that a claim exists 
against him for the loss, and the claim is valid. Where the reinsured 
has paid the loss he cannot by showing the mere fact of payment estab- 
lish a sufficient proof of the loss and thereby place upon the reinsurer 
the burden of showing that the loss was ~ r o ~ ~ f u l l y  paid. I n  respect 
to these requirements, no distinction exists between reinsurance and 
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original insurance." 24 Am. & Eng. Enc. of Law (2 Ed.),  263; R. R. 
v. Imurance Co., 98 Mass., 420; 117 U. S., 323, and cases cited; Insur- 
ance Co. v. Telfair, 45 App. Div. (N. Y.), 564. And again: "In ascer- 
taining the amount recoverable on the contract of reinsurance, the 
amount which the reinsured has actually paid to discharge his liability 
to the original insured is not material, unless, of course, the contract 
of reinsurance otherwise provides; in brief, the material inquiry is, not 
what the reinsured has paid, but what he has become liable to pay by 
reason of the loss." 24 Am. & Eng. Enc. of Law, p. 265. 

I t  is incumbent on the plaintiff, the insured, in  an action on a policy 
of fire insurance, to prove the amount of his loss or damage, and that 
i t  was due to fire within the provisions of the policy, and, except where 
it is not a valued policy permitted by law, he must prove the value of 
the property destroyed, or of his interest therein (19 Am. & Eng. Enc., 
938, and cases in notes), unless the amount of the loss is admitted. 

There was error, therefore, in not having this fact, as to the amount 
of the loss, found by the jury, and we therefore order a new trial in the 
defendant's appeal. The policy provides for the method of com- 
puting the defendant's share of the loss, when ascertained. (491) 

New trial. 
PLAINTIFF'S APPE9L. 

WALKER, J. This appeal was taken to review the court's ruling, by 
which the losses alleged to have been paid by plaintiff were confined to 
those which were sustained under policies No. 12102 and No. 12109, and 
by which also plaintiff was prevented from showing that it had issued 
policies of insurance on other property in  the building not covered by 
policies 12102 and 12109. We do not see any error in this ruling, as 
the two policies, 12102 and 12109, only covered the property therein 
particularly described, and could not be extended so as to include other 
property, and the clause in  the policy requiring the Scottish Fire Insur- 
ance Company to retain a portion of the risk is restricted, by its explicit 
terms, to insurance upon the identical property described therein. As  
me have said in defendant's appeal, the plaintiff was required to prove 
that the said property, that is, the identical property insured, had been 
injured or destroyed by fire, and the amount of the loss, in  like manner 
as Niller Sons Company would have been required to do if they had 
been suing the Scottish Company on their policies, the mere fact that a 
fire occurred and that plaintiff paid a certain sum to Miller & Sons Com- 
pany not being a sufficient finding upon which to base a judgment. 
The prcrofs of loss are not competent evidence as to the amount of the 
loss or the value of the property. 19 Am. & Eng. Enc. of Law, 948; 
Insurance Co. v. Gould, 80 Ill., 388; Rosefiberg v. Insurance Co., 209 
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Pa. St., 336; iVeesey v. Insurance Co., 55 Iowa, 604; Insurance Co. v. 
Doll, 35 Md., 89 ; Brechinridge v. Imzcrance Co., 87 Xo., 62. The proof 
is only evidence of the fact that i t  was furnished to the company. 

The policies 63689 and 63690 of the defendant reinsured the property 
covered by policies 12102 and 12109, which had been previously issued 
by the plaintiff Scottish Fire Insurance Company to Miller & Sons Com- 

pany, and it was only for the loss of this property that defendant 
(492) contracted to be liable to the plaintiff when the reinsurance was 

effected, and the inquiry was properly confined to i t  by the court. 
No error. 

E. J. VAUGHAN v. W. P. EXUM ET AL. 

(Filed 1 0  March, 1913.) 

1. Notes-Fraud-Misrepresentation-Other Acts-Evidence. 
Where payment upon a note is resisted for fraud in its execution, evi- 

dence is incompetent which seeks to  show that fraud had been practiced 
by the plaintiff in procuring similar notes from others who are not par- 
ties to the action. 

2. Notes-Fraud. 
The burden is  on defendant to show the fraud in the execution of a 

note which they allege as  a defense in  plaintiff's action to recover 
thereon, and a motion t o  nonsuit upon the evidence cannot be sustained. 

3. Vendor and Vendee-Contracts-Fraud-False Representations-Intent 
Knowledge. 

In this action upon a note given in the purchase of a stallion, wherein 
the defense of fraudulent misrepresentation is set up as to the value of 
the animal, or qualifications affecting the value, the charge of the court 
is not erroneous that the law does not deem i t  a fraud or false pretense 
for a seller of goods to puff his wares, etc.; but i t  would be otherwise if 
the representations of value were made as an inducement to the other 
party to enter the contract with the intent he should rely on them, 
which were false to the knowledge of the seller and relied on by the 
purchaser, who acted without knowledge. 

APPEAL from Ca#rter, J., at November Term, 1912, of LENOIR. 
These issues were submitted : 
First. I s  the plaintiff the owner of the note sued on in this action? 

Answer: Yes. 
Second. Wa,s the execution of the note induced by fraud and mis- 

representation ? Answer : No. 
400 
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Third. Was the plaintiff purchaser of said note in  good faith, 
for value, and without notice of any fraud and misrepresentation? (493) 
Answer : . . . . . . . . 

Fourth. What amount, if any, is plaintiff entitled to recover 1 Answer : 
$500 and interest from date of note. 

Defendants appealed. 

C .  G. N o o r e  for p l a i n t i f .  
George V .  Cowper  and T.  C .  Wootelz  for defendants .  

BROWN, J. This action is brought to recover on a sealed note for 
$500, executed by defendants to McLaughlin Brothers and indorsed to 
plaintiff. 

I t  is alleged, and denied, that plaintiff is a holder in "due course." 
Under the finding of the jury, i t  is unnecessary to consider this phase 
of the case. Unless there ,is reversible error as to the first and second 
issues, the plaintiff is entitled to judgment. 

There are a number of exceptions relating to testimony, most of them 
similar in character and equally without merit. 

For  illustration, we select two of the questions and answers excluded 
by the court in the deposition of plaintiff and excepted to by defendants: 

"What defenses were usually interposed to the notes when sued upon? 
A I think that one of the answers mas f r a u d l a c k  of consideration. 

"Q. Has the defense of fraud or misrepresentation ever been inter- 
posed in any of the suits brought? A. I won't be able to answer that 
until I see the pleadings in the case; two or three of them; I do not 
recall; I just remember one case." 

I t  requires no argument or citation of authority to show that these 
questions and answers have no relevancy whatever to the issues in this 
case. 

This action is brought to recover on a note admitted to be executed . 
by the defendants. The defenses set up are that the plaintiff is not the 
owner, that he is not a holder in "due course," and fraud in the execu- 
tion. 

Although i t  was admitted that the note sued on was given for part 
purchase money of a stock stallion, i t  is entirely irrelevant and incom- 
petent to prove what defenses were inteqosed in other actions 
on notes given for purchase money of other stock horses. (494) 

Upon the first issue the evidence is plenary that the plaintiff 
is the owner of the note, and the court might well have instructed the 
jury that if they believed the evidence to answer the first issue "Yes." 
Bu.t his Honor left the question open to the jury and stated the defend- 
ants' contentions upon the evidence with unusual clearness and partic- 
nlarity. They have nothing to complain of in that respect. 

26-161 401 
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The motion to nonsuit could not possibly be sustained, as the burden 
of proof was on the defendants to make good their plea of fraud. Bank 
v. Fountain, 148 N. C., 590. Having failed to make good that plea, the 
plaintiff, being the owner of the note, is entitled to recover, whether he 
has proven that he is the owner in due course or not. 

Upon the issue of fraud the defendants contended that the agent of 
McLaughlin Bros., the payees in the note, had made false representa- 
tions in regard to the capacity of the horse as a foal-getter and as to 
value of the animal. There is no other evidence of fraud in the record. 

The defendant excepts to this instruction upon the issue of fraud: 
"The law does not deem i t  a fraud or false pretense for a seller of 

goods or property to puff his wares by bragging on them as men ordi- 
narily brag upon the property they are selling; but representations of 
value, if they are made as an inducement to the other party to enter 
into the contract, and with the intention that the other party shall rely 
upon such representations, and such representations are false to the 
knowledge of the person making them-that is, of the vendor-and the 
vendee does rely upon such representation, and is induced to enter into 
the contract. the law deems that a fraud has been committed. To sum- 
marize this phase of the law, the court instructs you that assurances of 
value known to be false by the person making such assurances, and 
made and intended to be relied upon and which induced the contract, 

are fraudulent; and this is especialTy true where one party knows 
(495) the situation and the other party is ignorant of it." 

This is a correct summary of the law and is supported by our 
precedents. Hi11 v. Gettys, 135 N.  C., 375; Cash Register Co. v. Town- 
send, 137 N. C., 652. 

The charge of the court presented every aspect of this case fully and 
fairly to the jury, and we find nothing in it of which defendants can 
justly complain. 

No error. 
, . ,  I 

Cited: Ipock v. Cfaskins, post, 684, i ' 
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L. L. DAMERON ARD WIFE V. ROWLAND LUMBER CONPANY. 

(Filed 1 9  March, 1913.) 

1. Deeds and Conveyances-Reformation-Equity-Nutual Nistake-Inno- 
cent Purchasers-Time of Notice. 

Where a suit is brought to  correct a deed to standing timber on a larger 
acreage of land than was intended by the parties, for mutual mistake, 
against one claiming to be an innocent purchaser for vayue, without 
notice, an issue i s  presented as to whether the defendant had notice of 
the plaintiff's equity at  the time he bought the timber from the plain- 
tiff's grantee, and paid for i t ;  for if he did not have notice a t  that  time, 
he acquires title to  the timber embraced in the conveyance free from 
the squity'sought to be established. 

.2. Same-Pleadings-Evidence-Burden of Proof. 
A conveyed the timber growing on certain described lands to B, who 

conveyed to C. Thereafter C obtained from A a conveyance, referring 
for description to the first deed, granting an extension of time within 
which to cut and remove the timber. In a suit brought by A against 
C to correct the deeds for mutual mistake in the quantity of timber 
conveyed, the plaintiff must either show that C purchased from B with 
knowledge of his equity, or allege and prove that there was mutual mis- 
take in the conveyance extending the time for cutting the timber. 

3. Deeds and Conveyances-Reformation-Equltr-Nutual Mistake-Fraud. 
A deed cannot be corrected or reformed because of the mistake of one 

of the parties to it, but only when the mistake is  mutual; or when the 
mistake of one party is brought about by the fraud of the other. 

4. Hypothetical Questions-Evidence. 
A hypothetical question which presuppcses the existence of facts of ' 

which there is no evidence is incompetent. 

APPEAL from 0.  H. Allen, J., at February Term, 1912, of 
I 
I SAMPSON. ~ (496) 
I 

Civil action. These issues mere submitted to the jury: 

I I. Was the description of the land in the original timber deed from 
the plaintiff to H. L. Pope, trustee, inserted by the mutual mistake of 
the plaintiff and said Pope ? Answer : Yes. 

2. At the time of the execution of the extension deed referred to in 
the complaint was all the timber on plaintiffs' lands embraced in said 
deed by the mutual mistake of the parties? Answer: Yes. 

3. I f  so, what land was intended by them to have been described 
therein? Answer: Yes; the seventy-five (75) acres of land in Motley 
Branch, Ward's Swamp, and the Great Coharie up to the line chopped 
by Nr .  Joe Faison the first time. 

4. I s  the plaintiffs' cause of action barred by the statute of limita- 
tions ? Answer : No. 

403 
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5. What damages has the plaintiff si~stained by reason of the cutting 
and removal of the timber on the lands of the plaintiffs, other than the 
7 5  acres referred to in the complaint? Answer: $1,308 damage. 

The defendant appealed. 

H.  A. Grady and Fowler & C ~ u m p Z e r  for plaintiffs. 
A. McL. G r a h a m  and G. E. But ler  for defendant. 

BROWN, J. This action is brought to correct the description in a deed 
for timber executed in 1892 by plaintiffs to  H. L. Pope, which is as 
follows : 

"Bounded by the land* of James Warwick, Redet Carr, Dr. Benton, 
and Calvin Bowden, being the same property deeded to me from J. D. 
Packer and wife, registered in Book 43, page 513, etc., containing 75 
acres, more or less. Timber to be cut 12 inches and upwards across the 
stump." 

The defendant acquired title by mesne conveyances, and on 21 Decem- 
ber, 1906, the timber being uncut, purchased from plaintiff an extension 

of time, evidenced by extension deed duly executed, and under 
(497) that contract defendant has proceeded to cut the timber not only 

on the 75 acres, but on the entire land described in the Packer 
deed. 

The allegation of the complaint upon which the Pope deed is sought 
to be reformed is as follows: 

"That said deed calls for only 75 acres of timber on a tract of 216 
acres, said 75 acres lying on the south end of said tract and a t  the time 
of the execution of said deed to said Pope, cutting off from said 216- 
acre tract the 75 acres of land upon which the timber mas sold. That 
in  drawing the deed for said timber, through the inadvertence of the 
draftsman, the boundaries of said 75-acre tract were left out, and while 
said deed calls for only 75 acres, yet the description therein covers all 
of the lands of the plaintiffs. Said error was not known to the plaintiffs 
until a few days prior to the commencement of this action, and was 
due to the mutual mistake of the parties thereto." 

I t  is admitted that the deed as written covers the timber on all the 
land described in the Packer deed, that being the controlling description. 

The defendant claims to be a hona fide purchaser for value and with- 
out notice of the alleged claim of plaintiff, and tendered this issue: 

"Did the defendant, Rowland Lumber Company, a t  the time it pur- 
chased the timber in question from the North State Lumber Company 
(Pope's grantee), have notice of any mistake on the part of the plaintiff 
and Pope in the execution of the original timber deed? Answer: 

' > 
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His  Honor erred in not submitting such issue in the present state of 
the pleadings. 

I t  is not material that defendant had notice a t  the date of the exten- 
sion deed. I t  had then bought and paid for the timber conveyed by the 
deed from plaintiffs to Pope. The defendant's rights as to the quantity 
of timber acquired is to be determined by the date of the purchase from 
the North State Company, Pope's grantee, except as hereinafter stated. 

I f  a t  that time the defendant had no actual or constructive notice of 
the plaintiff's equity, and was a bona fide purchaser for value, i t  ac- 
quired title to the timber in controversy, and the extension of the 
time of cutting by plaintiffs did not affect it. (498) 

The action is not brought to reform and correct the extension 
deed, as we understand the complaint. That deed refers to the deed to 
Pope, Book 80, page 447, for a description of the land, and the extension 
by its very terms applies to all the timber covered by the Pope deed. 

By proper amendment to the complaint the plaintiffs wiIl be permitted 
to set out another cause of action and to prove, if they can, that the 
descriptive words of the extension deed were inserted by mutual mistake 
of the plaintiffs and the defendant, the Rowland Lumber Company, and 
that the extension deed was intended to apply only to the cutting of 
timber on the 75 acres, alleged to have been marked out at  the time. 

I f  the plaintiff shall succeed in properly establishing that allegation, 
the issue tendered by defendant, supra, would be immaterial. The rights 
of the defendant would then be determined by the extension deed. 

As this case is to be tried again, we will repeat, ~vha t  has been often 
decided, that a deed cannot be corrected or reformed because of the mis- 
take of one of the parties to it, but only when the mistake is mutual, 
that is, the mistake of both parties, or else upon the mistake of one party 
brought about by the fraud of the other. 

We will notice one exception to evidence. Arthur Lee, surveyor, was 
permitted to testify as follows : 

"Suppose you had been given a deed that called for 75 acres in  the 
lowgrounds of Motley Branch, Ward's Swamp, and Great Coharie, where 
mould you have located i t ?  

"Answer: I would have gone to what we call water oak on Big 
Coharie, a t  Carr's corner, and run south until I came to the edge of the 
creek; from the edge of the creek down until I got to the plantation, 
then the plantation to the end of i t ;  then I would have taken that Mot- 
ley Branch land up here (indicating on map) as far  as i t  would take 
to get it." 

This evidence is incompetent and should have been excluded. The 
question was purely hypothetical. I t  presupposed a deed not in exist- 
ence and facts not in evidence. 

New trial. 405 
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(499) 
E. J. ISLER v. HART & HARRINGTON. 

(Filed 1 9  March, 1913.) 

1. Judgments-Res Judicata-Execution-Injunction-Practice-re Pro- 
ceedings. 

Where in proceedings in summary ejectment on final judgment entered 
in the Superior Court it has been adjudicated that the plaintiff in the 
present action was the tenant of the defendant herein, which judgment 
was not appealed from, the matter is res judicata, and the plaintiff 
herein, the defendant in the former action, cannot maintain his suit for 
an injunction to restrain the execution of the judgment in the former 
action, or that he be kept in possession, or for an accounting, his remedy 
being to vacate the judgment for recognized equitable reasons in direct 
proceedings. 

2. Same-Collateral Agreement-Xortgage-Possession. 
I t  having been adjudicated in a former action that the plaintiff did not 

have title to the lands in dispute, he sets up a collateral agreement in 
this action by which he was to buy the lands, and contends that he can 
enforce this agreement on payment of the purchase money: Held, an 
injunction should not issue to restrain an execution under the former 
judgment, and the plaintiff must surrender possession before bringing 
action. 

APPEAL by plaintiff from Carter ,  J., at  Spring Term, 1913, of LENOIR. 

Rouse & Land for plaint i f f .  - T.  C. W o o t e n  a n d  Y .  T .  O r m o n d  f o r  defendants .  

CLARK, C. J. The defendants brought an  action in  summary eject- 
ment before a justice against the plaintiff, and recovered judgment. On 
appeal, this judgment was confirmed. On the issues submitted in the 
Superior Court the jury found that  this plaintiff was tenant of these 
defendants, that  the tenancy had terminated, and tha t  they were entitled 
to recover possession and $82 for rent and damages u p  to the trial. There 
was no appeal. 

The plaintiff in this action alleges that he was originally owner of the 
premises, and that he rented them from the defendants, who pur- 

(500) chased a t  the sale under a mortgage executed by him, and that  
they agreed to permit him to redeem, and that  he had made pay- 

ments in pursuance of such agreement; and he asks for an  injunction to 
restrain the execution of the judgment of the Superior Court in the  
fornier action and that  he be kept in possession pending an  accounting,, 
and that  h e  be allowed to redeem the land upon ascertainment of the 
balance due. 

The defendants rightly contend that  it being res judicata  that  this 
plaintiff i s  a tenant of these defendants and they having judgment to 
recover possession of the prenzises and rent and damages for i ts  deten- 
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tion, he cannot restrain the execution of such judgment, and that if he 
has any cause of action of the nature alleged in his complaint, he must 
first vacate the premises. This is well-settled law. Davis v. Davis, 83 
K. C., 7 1 ;  Parker v. Allen, 84 N. C., 466; Hahn v. Latham, 87 N .  C., 
1 7 2 ;  Foster c. Penry, 77 R. C., 160. 

Besides this, the old system which recognized a distinctidn between - 
law and equity, and under which a plaintiff could recover a judgment 
at law and yet in a proceeding in equity be restrained from the execu- 
tion of the judgment of a court of competent jurisdiction, has been 
happily abolished since the adoption of the Constitution in 1868. We 
have no longer such palpable anomalies in our procedure. I f  the defend- 
ant had a defense, he should have set it up in the same proceeding, which 
should thus settle once for all the entire controrersy. This plaintiff 
having been found in the former action to be a tenant of these defend- 
ants, and they having been adjudged to be entitled to possession, he 
cannot be heard to question the validity of that judgment nor to restrain 
its execution except in a direct proceeding to set aside the judgment for 
fraud, irregularity, or excusable neglect or mistake, none of which 
things are alleged. 

The plaintiff must obey the judgment of the court and surrender pos- 
session in obedience thereto. H e  cannot maintain this action to restrain 
the execution of such former judgment. 

The defendants herein further contend that even if the plaintiff sur- 
renders possession, he cannot maintain this action upon allegations of 
all agreement to purchase the premises and for an accounting for 
the payments which he alleges he had made thereon, because (501) 
these matters should have been set up in the trial in the Superior 
Court, in which the jury found, upon issues submitted, that the plaintiff 
vas  their tenant. Whether or not the plaintiff, when defendant in the 
former action, could have set up in the trial in the Superior Court, on 
appeal from the justice, the demand for affirmative relief, for an account- 
ing and for leave to redeem, he could, not only in that court, but before 
the justice, have set up the defense that he was not a tenant, but that he 
held under an agreement to buy. The verdict and judgment are con- 
clusive that he did not so hold, but that he was a tenant. 

The plaintiff's contention that, notwithstanding his being a tenant he 
had a collateral agreement to buy the land which he can enforce upon 
tender of the purchase money, and the defense of res  judicata, are niat- 
ters not yclt passed upon by the court below. I t  is sufficient to say in 
this case that the iniunction should not have been issued and that the 
plaintiff must surrender possession. 

Reversed. 

WALKER, J., concurs in result. 
407 
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~ ~ A N U F A ~ T U R I K G  Co. v. SEXTON. 

(502) 
EQUITABLE MANUFACTURING COMPANY v. J. A. SEXTON. 

(Filed 19 March, 1913.)  

1. Courts-Justices of the Peace-Goods Sold and Delivered-Verified State- 
ment-Prima Facie Case-Interpretation of Statutes-Rebuttal. 

In an action before a justice of the peace for the purchase price of 
goods alleged to have been sold and delivered, the verified itemized ac- 
count is made prima facie evidence by Revisal, see. 1625, which may be 
rebutted. 

2. Same-Evidence-Questions for Jury. 
Where a prima facze case is made out under Revisal, sec. 1625, in an 

action for goods alleged to have been sold and delivered. and the defend- 
ant  introduces evidence tending to show that they had been shipped to 
him without his knowledge, and that  when he ascertained the name of 
the shipper he a t  once notified him that  the goods were subject to his 
order and asked disposition, it  was not incumbent upon the defendant 
to send the goods back till he received the instruction asked for, and the 
evidence, if the jury finds it  to be true, rebuts the prtrna facie case; and 
the fact in  this case, that the defendant kept the goods in  his store for 
more than a year, affected only the credibility of his evidence in its 
consideration by the jury. 

3. Courts-Justices of the Peace-Goods Sold and Delivered-Pleadings- 
Denial-Issues. 

Where an action for the sale and delivery of goods is brought in a 
court of a justice of the peace, and the defendant admits that his clerk 
had the right to buy the goods, but denies the account, an issue is raised 
a s  to whether the goods had been purchased, and his liability for their 
payment. 

APPEAL b y  defendant f r o m  Ferguson,  J., a t  November Term, 1912, of 
HARNETT. 

N o  counsel for p laint i f f .  
C l i f o r d  & I 'ownsend and  D. H.  M c L e a n  & S o n  for defe f idant .  

CLARK, C. J. T h i s  case was t r ied on  appeal  f r o m  a justice of the  
peace. Plaintiff introduced a n  itemized statement of account, duly veri- 
fied, f o r  a lot  of jewelry alleged to have been sold and  delivered to t h e  
defendant, pr ice $125, a n d  rested. T h e  defendant testified tha t  he  had  
never ordered a n y  goods f r o m  t h e  plaint i f f ;  t h a t  some goods of the 
description set out  i n  the  plaintiff's verified account came, but  he  did 
not  know f r o m  whom, a n d  when h e  did find out, h e  notified the  plaintiff 
t h a t  they  were held subject to i t s  o rder ;  t h a t  h e  h a d  not sold a n y  of 
the  goods n o r  authorized them t o  b e  sold, n o r  have a n y  been sold, so 
f a r  a s  h e  knows;  t h a t  a d a y  o r  two before h e  was served wi th  warrant ,  
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he received a letter from the plaintiff to ship the goods back, and he 
tendered them to the plaintiff's attorney, who refused to receive them; 
that the goods were shipped to him without authority and were received 
by some clerk and placed in the store without his knowledge. 

The verified itemized account is made p r i m a  facie evidence. 
Revisal, 1625. But  the evidence of the defendant above stated (503) 
was competent in rebuttal, and should have been submitted to the 
jury. I t  was error to direct the jury, if they believed the evidence, to 
render a verdict for the plaintiff. If the defendant's evidence was be- 
lieved, he rebutted the p r i m a  facie case shown by the verified account. 

We learn that his Honor was impressed by the fact that the goods 
were in the possession of the defendant from May, 1908, to December, 
1910. But the explanation of the defendant, if believed, is that he was 
not aware that the goods were in hie store for some time, and that the 
first intimation he had was the receipt of a dun for the amount, and 
that he thereupon notified the plaintiff that he held the goods subject 
to its order. I t  was not incumbent upon him to send the goods back 
till he received the instruction of plaintiff in reply, and if i t  is true, as 
the defendant testified, that he did not order the goods and had not 
authorized any to be sold, and that he notified plaintiff that he held 
them subject to his order, whatever inference might be drawn from his 
long possession of the goods was a matter of fact for the jury, and not 
one of law for the court. 

I t  is true that the justice in his return sets out that in the trial before 
him the defendant admitted that his clerk had the right to purchase 
goods, but he added that the defendant "denied this account." So the 
issue was raised. There was no evidence that any clerk ordered the 
goods. The verified account being only prima facie evidence, in instruct- 
ing the jury to return a verdict for the plaintiff, there was 

Error. 

W. F. HUNTER' v. ATLANTIC COAST LINE RAILROAD COXPANY. 

(Filed 19 March, 1913.) 

1. Justice's Court - Appeal -Excusable Neglect - Recordari - Appeal and 
Error-Findings of Fact. 

An appeal presently lies from.an order of the Superior Court granting 
a motion for a writ  of recordar i  to a justice's court and directing tha t  
the  cause be set down for trial  de ~ O V O .  and the trial  judge should find 
and declare the facts upon which he based the  order, when i t  is appealed 
from to the Supreme Court. 

409 
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2. Justice's Court - Appeal - Excusable Neglect - Appeal and Error - 
Nesitorious Defense-Practice. 

On appeal from an order of the Superior Court allowing a writ of 
recordari to a court of a justice of the pcace on the ground of excusable 
neglect of a party or his attorney in not perfecting his appeal from an 
adverse judgment therein rendered, it must be shown that the defendant 
had a meritorious defense, or the order appealed from will be held as 
reversible error. 

(504) APPEAL by plaintiff from Carter, J., at January Term, 1913, 
of LENOIR. 

Cause heard on petition for recordari to justice court. 
From the affidavit of defendant's counsel, the only evidence offered, 

it appeared that on 4 June, 1912, at  and in Lenoir County, plaintiff 
recovered judgment against defendant, the Atlantic Coast Line, for 
wrongful failure to ship certain household goods of plaintiff from 
Fargo, Ga., to Enfield, N. C., the same being, in breach of contract of 
carriage, sent to Efland, N. C.; that defendant company had employed 
a law firm to appear and look after the case, but the member of the firm 
who had been spoken to about the case, and who usually looked after 
cases of this character, had been compelled to leave and be absent from 
the State on account of sickness, and for that reason failed to appear 
at the trial, and, not having mentioned the case to his associate, the 
defendant was unrepresented at the trial and so lost its right to appeal; 
that the failure of the partner, in charge of the case, to attend the trial 
or inform his associate was due solely to his sickness; that at the fol- 
lowing tern1 of Superior Court this application was made on notice duly 
given, and having been continued from time to time till January Term 
aforesaid, the court entered judgment granting the writ of recordari and 
requiring the justice to send up the papers and that the cause be dock- 
eted for trial de novo. Thereupon plaintiff excepted and appealed. 

T .  C. Wooten, G. V .  Cozuper, and Y .  T .  Ormond for plaintiff. 
Rouse & Land for defendant. 

(505) HOKE, J. While i t  is held with us that, in proceedings of this 
nature, and in merely formal matters, such as the giving of notice, 

etc., a reviewing court is allowed a very wide discretion (S .  v. Johnston, 
109 N.  C., 852; R. R. o. Richardson, 82 N. C., 343), our decisions also 
hold that an order granting a writ of recordari to a justice's court and 
directing that a cause be set down for trial de novo rests in the sound 
discretion of the court, and is one from which an appeal presently lies. 
Clark's Code Procedure (3 Ed.),  sec. 545, citing among other cases, 
Barnes v. Easton, 98 N .  C., 116; Pprr,y U. TThitaker, 77 N.  C., 102. Au- 
thority with us, too, seems to require that, in making an order of this 
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character, the judge should find and declare the facts upon which he bases 
his judgment. Coll ins  v. Coll ins ,  65 N .  C., 135. But  assuming that  the 
court intended to adopt and approve the facts as contained in the affi- 
davit of counsel, and that  the facts contained therein make out a case 
of excusable neglect, me are of opinion that the order granting the writ 
in this instance is erroneous by reason of the utter failure to state or  
suggest facts showing or tending to show any meritorious defense to 
plaintiff's demand. This is sometimes dispensed with where the litigant 
has been misled by the action of the justice of the peace ( 8 .  v. W a r r e n ,  
100 N. C., 489) ; but where, as i n  this case, the failure to appear was 
owing to the conduct of the party himself or his attorney, excusable or 
otherwise, i t  is  essential to show or properly aver a meritorious defense 
before the action of the justice will be disturbed. F'ritcharcl v. S a n d e r -  
son, 92 N .  C., 41;  S.  v. O r i f i s ,  117 N. C., 714; M c K e n z i e  v. Pitrw, 19 
Texas, 135; Chicago S t a m p i n g  Co .  v. D a d y ,  85 Ill. App., 322. 

As heretofore stated, there are no facts set forth in  the affidavit sub- 
mitted which show or tend to show that  defendant had any valid de- 
fense to plaintiff's demand, and, on authority, in the absence of such 
showing, the order granting the writ was 

Error.  

FIRST NATIONAL BANK O F  WILSON v. F. W. JOHNSTON AND 

BARNES & DICKINSON. 

(Filed 1 2  March, 1913.) 

1. AttachmentPrincipaI and Agent-Principal and Surety-Judgment in 
Former Act,ion-PaymentProperty Subject to L e ~ y .  

A nonresident of this State sued a resident hereof in our courts upon 
a note secured by a chattel mortgage on personal property situated here, 
and in an attachment proceeding gave the required bond with an indem- 
nity company as surety, and through its agents and attorneys, who also 
represented the surety, sold the mortgaged property. In that proceeding 
the defendant recovered damages to the value of the property thus sold 
against the plaintiff therein and his surety, which was paid by the latter. 
The present action is on a note made by the plaintiff and defendant in 
the first named action, and on attachment issued against the proceeds of 
sale of the property therein which had been paid into court: Held, upon 
the payment of the judgment for damages in the first named action, the 
title to the property seized passed from the estate of the original owner 
to the plaintiff in the claim and delivery proceedings, who is co-defendant 
here, and this seizure and sale having been at such defendant's suit and 
by his attorney's both in law and fact, the property should be considered 
his, subject to the rights of the present plaintiff under attachment levied. 
unless it is shown that the ownership has been altered or in some way 
affected. 

411 
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2. Principal and Agent-Principal and Surety-Equitable dssignment- 
Evidence-Possession.. 

Under the circumstances in this case it is held that the agents or attor- 
neys for the nonresident defendant hold the proceeds of the sale there- 
under for such nonresident defendant, and not for the indemnity com- 
pany, surety in the claim and delivery proceedings, and that nothing in 
the evidence tends to show a pledge or equitable assignment thereof by 
the agents to the surety, for such required the delivery of possession, or 
that it was held by the agent for the surety, and the paper-writing relied 
on for this purpose shows, at most, that the moneys were only to be re- 
tained by the agents within the jurisdiction of our courts. 

3. Attachmentcustodia Legis-Property Subject to Levy. 
The principle that property in custodia Zegis is not subject to a levy 

under an attachment does not prevail where the interest of an individual 
or litigant has been finally ascertained or declared to be his, and there is 
no writ o r  mandate or judgment of the court, in the claim and delivery 
proceedings, which requires its further retention. 

(507) APPEAL from Dawieb,  J., at November Term, 1912, of WILSOR. 
The action was to recover on a note for $2,500, subject to some 

credits executed by defendant F. W. Johnston and one James Mulligan, 
deceased, to plaintiff bank. Johnston being a nonresident, summons 
was duly served by publication as to him, and, on attachment issued in 
cause, same was levied on $2,500 held by Barnes & Dickinson, also 
made parties defendant. I t  mas claimed by said defendants Barnes & 
Dickinson that they held said $2,500 as attorneys for the United States 
Fidelity and Casualty Company, a corporation that had gone on John- 
ston's bond in a certain claim and delivery proceeding by said John- 
ston against Mulligan. To determine this question, an issue was sub- 
mitted to the jury as follows: "Did the defendants Barnes & Dickinson 
hold the funds received by them 'from the sale of the property seized 
in the case of Johns ton  v. M u l l i g a n ~ s  adminis trators ,  in pledge, or other- 
wise, to idemnify the United States Fidelity and Guaranty Company 
upon the bonds executed by Johnston upon which the United States 
Fidelity and Guaranty Company was surety? Answer: No." 

The court charged the jury that if they believed the evidence to 
answer the issue "No," and the jury so rendered their verdict. There- 
upon the court gave judgment establishing an indebtedness of Johnston 
on the note at  $2,125, with interest, and that the money seized by process 
and attachment to the extent required be applied in payment. Defend- 
ant excepted and appealed. 

P. 8. Xprui l l  for plaintif f .  
B a r n e s  & Dick inson  a n d  Connor  & Connor  for defendants .  

HOKE, J., after stating the case. I t  appeared in evidence that defend- 
ant Johnston, claiming to hold an unpaid note against one James Mulli- 
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gan, now deceased, with a chattel mortgage to secure same on a large 
amount of personal property, instituted claim and delivery for the prop- 
erty, and the same was seized and sold by advertisement, defend- 
ants Barnes & Dickinson being Johnston's attorney in the cause (508) 
and conducting the sales, a n d t h e  money seized and held under 
attachment in the present suit being a part of the proceeds of said sales ; 
that Barnes & Dickinson, at the time of suit instituted, were also agents 
of the United States Fidelity and Guaranty Company and acting for 
said company, and, after conferring fully with their principal, signed 
the replevy bonds in  the claim and delivery proceedings. This last 
action coming on for trial, in due course it was established that the 
$12,000 note secured by the chattel mortgage had been paid, and the 
findings and facts admitted showing that the property seized had all 
been s d d  by Johnston or his attorneys to various persons throughout 
the community, an issue was submitted as to its value, and the same 
was fixed at  $5,900, and judgment for said sum duly entered against 
said Johnston and the surety on the replevy bond, to wit, the Fidelity 
and Guaranty Company; that prior to said judgment, the present attach- 
ment was issued and levied on the proceeds from the sales of the per- 
sonal property, under the mortgage, in the hands of Barnes & Dickinson, 
to the amount of $2,500, and on the rendition of said judgment Barnes 
& Dickinson applied the remainder of such proceeds on the above judg- 
ment, and the balance due on such judgment was paid by the indemnity 
company, satisfying the same in full. On the payment of the judgment 
for damages, the title to the property seized passed from the estate of 
Mulligan, the original owner, and its representatives (Brickhouse v. 
Brickhouse, 33 N. C., 404; White v. Martin, 1 P o ~ t e r ,  215'; 28 A. & 
E.  Enc., 738), and this seizure and sale having been made at  the suit 
of Johnston and bv his attorneys both in law and fact. Barnes & Dick- 
inson, the property or its proceeds should be considered as Johnston's ' 
subject to the rights of plaintiff under the attachment, unless it is shown 
that the ownership has been altered or in some way affected. On care- 
ful perusal of the record, we find no facts, amounting to legal evidence, 
which tend to establish any such change. From the testimony of Nr .  
Dickinson, who seems to have dealt with both principals in perfect fair- 
ness and to have made a frank and satisfactory statement of the facts, 
this firm as stated, represented Johnston in the suit, and further- 
more held a written power of attorney, under seal, from him (509) 
conferring ample authority to act for him in the premises, both 
in the suyt and subsequent sale and disposition of the proceeds, and the 
only part of his testimony having any tendency to sustain a claim in 
behalf of the Fidelity Company is that when he writes to his principal 
as follows: "We would have hesitated to execute these two bonds for 
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F. W. Johnston if we had not been attorneys for him and thus in a 
~os i t ion  to protect the company. Each of these bonds simply guarantees 
to return property or its value, as the court may direct, and since the 
property will be sold next Xonday, 9 August, as the inclosed notice 
will show, we expect to have the net proceeds of the sale put in the bank, 
where i t  will remain until the final judgment is rendered. Of course, 
we would not think of executing these bonds and then send the proceeds 
of the sale out of the State until i t  is determined in court which of the 
litigants is entitled to the money." The utmost that could be claimed 
here, in our view, mas an agreement not to allow the money to leave 
the State; but there is no suggestion in this cofnmunication that the 
writer or his firm held the proceeds, while in the State, otherwise than 
for Johnston. I t  is urged that the facts should be held to make out a 
pledge in favor of the company or an equitable agreement to make one, 
but i t  is familiar learning that, to establish a pledge, there must be a , 

delivery of the possession there (~WcCoy v. Lassiter, 95 N.  C., 88)) and 
in  our view, there was neither such change shown in this statement nor 
any agreement to make one. Again, it is suggested that attachment 
would not lie, because the proceeds of this property should be considered 
and dealt with as in custodia Zegis. There are many cases which hold 
that property in custodia legh is not, under certain circumstances, liable 
to be levied on by attachment, but in this State the principle is not 
allowed to prevail where the interest of an individual or litigant has 
been ascertained or declared and is no longer required by the exigency 
of some court writ or mandate or decree. Leroy v. Jacoboslcy, 136 
N.  C., 458; Gaither v. Ballew, 49 N.  C., 488; Boylan v. Hines, 13 
L . R . N .  ( N .  S.),759. 

I n  the case before us, the judgment awarding damages for the 
(510) property wrongfully seized has been fully satisfied. The title 

to the property or its proceeds are in the hands of Barnes & 
Dickinson, attorneys for F. W. Johnston, the plaintiff's debtor, or were 
a t  the time of the attachment levied; there is no writ or mandate or 
judgment of the court, in the claim and delivery proceedings, which 
requires its further retention, and we concur with his Honor in the 
ruling that on the evidence, if believed, i t  was subject to attachment 
issued in plaintiff's suit. There is 

No error. 
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BONEY & HARPER MILLISG COMPANY v. J. C. STEVENSON COMPANY. 

(Filed 19 March, 1913.) 

1. Pledgor and Pledgee-Pledge-Requisites-Possession. 
For the pledge of personal property as security to the payment of a 

note to be effectual, i t  is necessary that the actual or implied possession 
be given to the pledgee. 

2. Same-Commingling of Goods-RIortgages. 
Where a written pledge of merchandise is  given by a merchant for 

the payment of a note, and the pledgor retains the goods in his own 
warehouse, selling part of them from time to time and substituting like 
articles which have no distinctive marks of identification, it  is not a 
sufficient segregation, and the property thus commingled cannot ee sold 
by the pledgor in payment of the obligation, whether the written instru- 
ment be regarded as a mere pledge or a~cha t te l  mortgage. 

3. Notes-Pledges-Collateral-Other Indebtedness. 
A provision in a note that the collateral therewith deposited may be 

held by the bank to secure other indebtedness of the maker to the bank, 
due or to become due, is valid. 

4. Notes-Pledges-Collaterals - Corporations - Receivers - Distribution of 
Assets-Unsecured Creditors. 

Collateral deposited with a note given a bank by a corporation subse- 
quently becoming insolvent and in a receiver's hands may be held by the 
bank until the note is paid, or sold by the bank, and the proceeds, if more 
than sufficient, should be paid over to the receiver; and the bank is then 
entitled to prorate with the other unsecured creditors of the corporation. 

APFEAL b y  H o m e  Savings B a n k  f r o m  Curter, J., a t  J a n u a r y  (511) 
Term,  1913, of NEW HAITOVER. 

Davis & Davis, Rountree & Curr, and K. 0. Burgwyn for Receiver. 
J .  W .  Little for Home Savings Bank. 

CLARK, C. J. T h i s  is a creditors' bill  i n  which T. W. Davis, Esq., 
w a s  appointed receiver. T h e  court  approved the  report a n d  findings of 
t h e  receiver, a n d  there a re  two exceptions to  t h e  judgment of t h e  cour t :  

1. T h e  H o m e  Savings B a n k  held the  Stevenson Company's note a s  
follows : 

WILMINGTON, N. C., 15 November, 1912. 

W e  hereby assign to the  H o m e  Savings B a n k  as  collateral fo r  a loan 
of  one thousand ($1,000) dollars, due 1 4  J a n u a r y ,  1913, 750 cases No.  3 
S t a n d a r d  Tomatoes, branded, some "Pride of Virginia" a n d  some "Rus- 
sell," pa id  f o r  a n d  stgred i n  our  warehouse a t  No. 11 W a t e r  Street,  o r  
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should sale of said tomatoes be made, the proceeds from the sale to be 
placed to the credit of note given the above mentioned bank for amount 
mentioned, with date of maturity expressed. 

J. C. STEVENSON COMPAXY, 
Per Jas .  M. STEVENSON. 

The court approved the finding of the receiver that by verbal agree- 
meG between the Stevenson Company and the bank some of the goods 
mentioned in the pledge had been sold and the money used by the Steven- 
son Company and other goods substituted. And further, that there were 
no marks to identify any of the goods except a regular trade name or 
brand, and nothing to put creditors upon notice of said pledge, and that 
the goods were put in  two piles in the store of the Stevenson Company, 
alongside of other goods piled in like manner; that the pledge was made 
in good faith, but that the bank never had the actual possession of the 

goods, which were at  all times stored in the warehouse of the 
(512) Stevenson Company. The judge found as additional facts that 

the goods so pledged were recognized at  all times by both parties 
as pledged to the bank, and that there was an understanding between 
them that the goods could not be removed from the store of Stevenson 
Company without the bank's consent, except as permitted by the con- 
tract, and upon these findings of fact the court held that the pledge 
was invalid. 

The finding of his Honor was correct, both because there was no 
delivery of the pledged property to the bank to be held by i t  as security, 
for "delivery is the essence of a pledge," says Pearson, G. J. (Owew v. 
Kinsey, 52 N. C., 246), and because the goods were intermingled with 
other goods and had no identifying marks upon them by which they 
could be distinguished from other goods of like nature belonging to the 
Stevenson Company. 

I t  is true that as between the parties thereto a mortgage is good with- 
out registration. But the interesting question, whether when a receiver 
takes possession.of property he holds i t  in like condition as the party 
himself, or whether he holds i t  as representative of the creditors, is not 
presented. But here there was no mortgage given, and this was not a 
sufficient segregation and identification of the property. Even if there 
had been a mortgage, it would have been invalid, as in Elakely 9. Patrick, 
67 N. C., 40, where a buggy maker executed a mortgage on ten new 
buggies without delivery of the possession, he having more than ten bug- 
gies on hand. I n  ~VcDaniel v. Allen, 99 N. C., 135, where there was a 
release of three bales of cotton which were embraced i n  an agricultural 
lien, the Court held that no specific three bales of cotton having been 
identified, claim and delivery would not lie for the same. 
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2. The second assignment of error was upon the following ground: 
The Stevenson Company executed a note to the Home Savings Bank 
for $500, on the face of which, in pledging certain collaterals to secure 
payment thereof, there appear these words: "To secure the payment 
of this or any other obligation to said bank, due or to become due, we 
hereby pledge said bank or its assigns, holders of the same, the col- 
laterals described on back, or herein inclosed.') The bank held other 
indebtedness of the Stevenson Company besides this $500 note, to secure 
the payment of such other indebtedness. This point was fully 
discussed by Walker, J., in 3Torfleet v. Insurance Co., 160 N. C., (613) 
327, and we need not repeat what was so well said there and which 
is sustained by the authorities cited in that case, that the collaterals can 
be held for any other indebtedness. 

The receiver is not entitled to any securities in the hands of the appel- 
lant, the Home Savings Bank, until the bank has received full payment 
of its claims for $1,750 filed with the receiver. The bank is entitled to 
prorate with other creditors on the basis of $1,750, and then apply the 
proceeds of all collaterals in its hands to payment of the balance of its 
claim, unless the collaterals shall amount to more than the balance. due. 
Bank v. Flippert., 158 N. C., 334, and cases cited. 

The costs in this appeal will be divided. 
Modified. 

w-~LKER, J., did not sit. 

R. S. BEST, ADJLIR'ISTRATOR OF R. R. BEST, V. CLARISSA BEST ET AL. 

(Filed 26 March, 1913.) 

1. Executors and Administrators-Petition for Sale of Lands-Assets-De- 
murrer-Appeal and Error. 

Where an administrator petitions for the sale of lands to make assets 
to pay the debts of the deceased, and among these is a debt which the 
heirs a t  law contend is fraudulent, as  to whether an appeal will lie from 
a judgment sustaining the plaintiff's demurrer to the answer, a sale of 
the land necessarily having been ordered so as  to make assets, Quere. 

2. Executors and Administrators-Petition for Sale of Lands-Assets-Heirs 
at Law-Pleas-Statute of Limitations-Judgments-Fraud. 

The heirs a t  Iaw of deceased person, whose administrator has petj- 
tioned for the sale of his lands to  make assets to pay his debts, may, in 
protection of the real estate, plead the statute of limitations in  the suit 
of a debtor wehenever such plea would be available to the administrator 
(or executor) in protection of the personalty, except where the debtor's 
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claim is evidenced by a subsisting judgment against the administrator 
(or executor), the heirs a t  law are concluded as to its validity, unless 
the judgment can be successfully assailed on the ground of fraud and 
collusion. 

3. Executors and Administrators-Judgment-Debt-Heirs at Law-Fraud- 
Pleadings. 

Where the heirs a t  law of the deceased attack a judgment obtained 
against his administrator for fraud and collusion, which appears upon 
i ts  face to  be a valid subsisting judgment, i t  is not sufficient to allege in 
general terms that there has been fraud and collusion, for the facts con- 
stituting the alleged fraud must be stated with sufficient fullness and 
certainty to indicate the fraud charged and to apprise the offending party 
of what he will be called upon to answer. 

4. Executors and Administrators-Final Settlement-Further Collection of 
Assets. 

The powers and duties of a n  administrator do not necessarily cease 
because a final settlement had formally been made by him; and when 
he  has not expressly been discharged from further execution of the 
trust, he still has the power, and may be under obligation, to continue to 
collect assets when the opportunity is  further presented. 

6. Same-Judgments-Fraud-Pleadings. 
Where the heirs a t  law of a deceased person seek to set aside a judg- 

ment for fraud and collusion, obtained against his administrator, the 
allegations are  insufficient which merely alleged that the administrator, 
having qualified for the purpose of furthering the collection of a debt 
due to his own father's estate, failed to plead the statute of limitations 
to  the judgment obtained; that  the administrator of the one to whose 
estate the debt was claimed to be due had made a final settlement with- 
out including this debt a s  a n  asset, and there is no suggestion that  the 
original demand on which the judgment was rendered was not a just 
debt, and i t  is admitted i t  was never paid. 

(514) APPEAL from Justice, J., at January Term, 1913, of WAYNE. 
Petition to sell land for assets, heard on transfer to civil-issue 

docket, on the pleadings, demurrer, etc. 
Plaintiff, administrator of R. R. Best, filed petition to sell land of 

his intestate to make assets to satisfy unpaid claims against the estate, 
among others, a judgment rendered against said intestate in favor of 

D. A. Cogdell, administrator of T. W. Best, the latter being 
(515) father of present plaintiff, before Hugh Humphrey, J. P., on 15 

May, 1912. Other claims were set out in the petition which had 
been reduced to judgment. The defendants, the heirs at law of R. R. 
Best, answered, denying the validity of claims other than that of Cogdell, 
administrator, and, as to that, plead that at the time judgment was 
rendered in May, 1912, the same was long barred by the statute of limi- 
tations; that Cogdell had made final settlement of the estate of T. W. 
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Best, making no reference to or account of this claim, and that R. S. 
Best had qualified as administrator of his intestate, R. R. Best, with 
sole view of having this debt collected, and had suffered judgment to 
be taken without entering the plea of the statute of limitations and 
without notifying any of the heirs a t  law of R. R. Best, and that said 
judgment was procured by fraud and collusion between Cogdell, admin- 
istrator of T. W. Best, and the present plaintiff, and defendants plead 
the statute of limitations to this claim and said fraud and collusion 
against enforcement of s'ame by sale of the realty descended to them , 

from their father, R. R. Best. Plaintiff having demurred to the 
answer as to this claim, there was judgment orerruling demurrer, and 
plaintiff excepted and appealed. 

W. C. Munroe arrzd George E. Hood for plaintif. 
Langston (e. Allefi for defelzhnt. 

HOKE, J. There is doubt if an appeal properly lies in the present 
condition of the record; a sale of the land, in any event, being necessary, 
having been ordered for the purpose of making assets. Arrington v. 
Arrington, 91 N. C., 301; Commissioners v. Satchwell, 88 N.  O., 1; 
Hines v. Hines. 84 N .  C., 122. Inasmuch. however. as the validity of all 
the other claidzs has been established a i d  a decision on the 6ogdel1 - 
debt is required to a proper distribution of the assets we have deemed 
i t  best, for the purposes of this appeal, to treat the judgment as one in 
its nature final, and decide the questions which the parties desired to 
present. Recurring, then, to the pleadings, i t  is now very generally 
understood that on a petition to sell land for assets, the heirs, in protec- 
tion of the real estate, may plead the statute of limitations whenever 
such plea would be available to the executor or administrator in 
protection of the personalty; but, when the claim is evidenced (516) 
by a subsisting judgment against the exectuor or administrator, 
the heir is concluded as to its validity, unless the judgment can be suc- 
cessfully assailed on the ground of "fraud and collusion," or "collusive 
fraud," as expressed in some of the cases. This position, as laid down 
in Speer v. James, 94 N.  C., 417, correcting an erroneous impression 
to the contrary which had been made by Bevers v. Park, 88 IT. C., 456, 
has been again and again affirmed by this Court, and may be taken as 
accepted law with us. Lee v. McKoy, 118 N. C., 518; Byrd v. Byrd, 
117 N.  C., 523; Proctor v. Proctor, 105 N. C., 222; Smith v. Brown, 
99 K. C., 377. This, then, being the recognized principle, and the claim 
in  favor of Oogdell having been reduced to judgment in 1912, before 
a justice of theapeace, having jurisdiction, and being on its face a valid 
subsisting judgment, the same can only be successfully resisted by plea 
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and proof of fraud and collusion, vitiating the judgment, and, in ~ r d e r  
to such a defense, it is not sufficient to allege in general terms that there 
has been "fraud and collusion," but the facts constituting the alleged 
fraud must be stated and with sufficient "fullness and certainty to indi- 
cate the fraud charged and to apprise the offending party of what he 
will be called on to answer." X o t t u  u. Davis ,  151 X. C., 237, citing 
Ri tch ie  v. IVcMz~Zlen, 159 U. S., 239; 9 Eng. PI. and Pr. ,  687. 

I n  the present case, the only facts alleged tending to show fraud are 
. that the administrator, having qualified for the purpose of furthering 

the collection of a debt due to his own father's estate, failed to plead 
the statute of limitations, and, second, that Cogdell, the father's admin- 
istrator, had made .final settlement and had not accounted for present 
claim as part of the assets; but neither of these averments, nor both 
together, without more, amount to '(collusive fraud." B y r d  v. B y r d .  
supra. I t  is nowhere suggested that the original demand, on which this 
judgment was rendered, was not a just debt, and i t  is admitted in the 
answer that the same has never been paid. The heirs of R. R. Best, 
the present defendants, had the first right, and were, no doubt, offered 

opportunity to qualify as his administrator, and, having failed 
(517) to do it, the present plaintiff had prima facie the right to qualify 

to collect his father's debt, and neither the power nor the duties 
of Cogdell, as administrator of T. W. Best, had necessarily ceased be- 
cause a final settlement had been formally made. Unless in terms dis- 
charged from further execution of his trust, he still had power and 
may have been under obligation to go on and collect assets when oppor- 
tunity was further presented. 18 Cyc., p. 146. There was nothing in 
the facts set out, therefore, which amounted to a valid defense against 
the claim in question, and the further and general allegation of fraud 
and collusion did not amount to issuable matter. 

On perusal of the pleadings, as they now appear, there was error in 
the judgment overruling plaintiff's demurrer. 

Reversed. 

Ci ted:  Barnes  v. F o r t ,  169 N.  C., 434, 435. 
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Mi. W. STILLEY v. GOLDSBORO PLANING MILLS COMPANY. 

(Filed 26 March, 1913.) 

1. Xotions-Kern Trial-Newly Discovered Evidence-Superior Courts- 
Same Term-Practice. 

Passing upon a motion in the Superior Court to set aside a verdict as 
being against the weight of the evidence or for newly discovered testi- 
mony involves the recollection by the trial judge of the testimony, the 
demeanor of the witnesses, and other incidents of the trial, and as these 
are not so strongly impressed upon the memory of the judge that he 
may safely act after an adjournment, the motion must be made and de- 
termined a t  the same term a t  which the trial is had. 

2. DIotions-New Trial-Xemly Discovered Evidence-Supreme Court-Appeal 
and Error. 

In order for a party litigant to avail himself of newly discovered evi- 
dence in the Supreme Court, the case must be brought to that  Court on 
appeal. 

3, SameZPractice. 
As to whether a defendant may avail himself of plaintiff's appeal to 

move the Supreme Court for a new trial on newly discovered evidence, 
Qucere; but in this case the Court has examined the evidence relied on 
by the defendant, and refuses the motion made thereon, and, following 
the practice of the Court in such instances, without discussion. 

APPEAL from Fergz~son, J., at November Term, 1912, of (518) 
WAYNE. 

Motion in above cause to set aside verdict and judgment and to grant 
a new trial upon the ground of newly discovered evidence. Judge Fer- 
guson granted the motion and set aside the judgment. The plaintiff 
appealed. 

W .  T .  Dortch, Lqngston & Allen, Winston & Biggs for plaintiff. 
W .  S. O'B. Robinson & Eon for defendant. 

BROWN, J. At October Term, 1912, of Wayne Superior Court plain- 
tiff obtained judgment in a trial before Ferguson, J., against defendant 
for damages on account of a personal injury. Defendant appealed, and 
was given sixty days within which to serve case on appeal. The case 
wds never served and the appeal was abandoned. 

At the same term of court the defendant, in the absence of counsel 
for the plaintiff, moved the court to strike out the judgment and set 
aside the verdict, "upon the ground of newly discovered testimony." 
This motion was continued by the trial judge, "at the suggestion of 
counsel for the defendant," to be heard at the November Term, 1912. 
Plaintiff had no notice of this motion, and as soon as it was brought 
to the attention of his attorneys they resisted it. At the succeeding term 

421 



of court, in Sovember, Judge Ferguson heard this motion, and the 
plaintiff's attorney made a special appearance and resisted same, first, 
upon the ground that the court had no power to grant the motion at  
November Term; second, that the affidavits upon which the motion 

a was based, of themselves, are not sufficient to sustain said motion. The 
judge was of opinion "that a new trial should be granted, on condition 
that the defendant corporation give a justified bond in the sum of $9,000 
to pay any judgment which the plaintiff may recover of the defendant 
on a new trial, and upon the filing of said bond in ten days the judgment 
heretofore rendered in this case be canceled, the verdict set aside, and 

the case reinstated on the civil-issue docket for trial. I n  case 
(519) the aforesaid bond is not filed in  said time, the verdict and judg- 

ment shall stand and execution issue thereon." The plaintiff 
excepted and appealed. 

I t  is well settled under our practice that a motion to set aside a ver- 
dict and grant a new trial upon the ground of newly dijcovered evi- 
dence must be made and determined at the same term a t  which the trial 
is had. 

I t  is likewise settled that when the new evidence is discovered during 
the trial term, but too late for the trial judge to hear a motion for a 
new trial at that term, such motion may be made in the Supreme Court, 
if the case is brought to that Court by appeal. Turner  v. Davis, 132 
N. C., 187; Chisco v. Y o w ,  163 N .  C., 436; Clothing Co. v. Bagley, 147 
N.  C., 38. 

The reasons why verdicts should not be set aside at subsequent terms, 
whether because against the weight of the evidence or for newly dis- 
covered testimony, is because hearing and determining such motions 
involve recollection by the trial judge of the testimony, the demeanor 
of the witnesses, and other incidents of the trial, which are not so 
strongly impressed upon the memory of a judge 'that he may safely 
act upon them after adjournment. Knowles v. Savage, 140 S. C., 374. 

The defendant moves in this Court upon the hearing of this, the plain- 
tiff's appeal, for a new trial upon the ground of newly discovered evi- 
dence. 

I t  is contended that, inasmuch as the defendant abandoned its appeal, 
such motion ought not to be entertained upon the hearing of plaintiff's 
appeal from the order setting aside the verdict and judgment. How- 
ever that may be, we deem it unnecessary to pass on the point, as we 
have of our volition examined the newly discovered evidence offered in 
support of the motion. I t  is our practice not to give our reasons for 
granting or refusing such motions, therefore we will not discuss the 
matter now. 

The motion is denied. 
422 
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T h e  judgment  of the  Superior  Cour t  setting aside the  verdict and  
judgment  i s  reversed. T h e  plaintiff i s  entitled t o  have the  judgment 
signed a n d  entered a t  October Term, 1912, duly docketed. 

E r r o r .  

(520) 
SAMUEL DUNIE u. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 26 Narch, 1913.) 

1. Evidence-Depositions-Commissions - Names of Witnesses - Harmless 
Error. 

Where in  the same action two sets of depositions are  taken of the 
same witnesses, and in one of the commissions issued therefor the wit- 
nesses are  not named, and in the other they are  named, and the evidence 
is  substantially the same in both depositions, which are  introduced a t  
the trial, if any error was committed in permitting the depositions to 
be introduced under the commission not naming the witnesses it  was ren- 
dered harmless by the introduction of the depositions taken under the 
other commission, naming them. 

2, Carriers of Goods-Bills of Lading-Indorsements of Shortage-Burden 
of Proof. 

In  an action against the carrier to recover for a shortage of one box 
in the delivery of a shipment of two boxes of merchandise the plaintiff 
introduced in evidence the carrier's bill of lading, showing the delivery 
of the two boxes to the carrier, whereon the agent a t  destination had 
marked "one case short": Held, the agent's indorsement of the short- 
age was within the scope of his agency, and it  was for the defendant to 
show, by the preponderance of the evidence, that the indorsement on 
the bill of lading was a mistake and that the case of goods marked short 
was actually delivered, when that defense is relied on. 

8. Same-Prima Facie Case-Charge Construed as a Whole-Harmless Error. 
In  this action to recover of the carrier a case of merchandise, marked 

"short" on the bill of lading, the defendant contended that  this indorse- 
ment was intended for another bill of lading and unintentionally made 
on the one covering the shipment in suit, which it  had actually delivered 
to the plaintiff. The court charged the jury that  this entry was an ad- 
mission, prima facie, that one case was missing, which placed the burden 
on the defendant to show the contrary: Held, the words "prima facie" 
were inaptly used, but, taken in connection with the other relevant part 
of the charge, no reversible error is found. 

APPEAL by defendant  f r o m  Webb, J., a t  September Term,  1912, of 
ROBESON. 

Action, t r ied upon  the  following issues: 
1. Were  t h e  goods sued f o r  delivered to the  defendant? An- 

swer:  Yes. 
423 
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2. I f  so, did the defendant deliver the goods sued for to the plaintiff? 
Answer: No. 

3. I n  what amount, if anything, is the plaintiff entitled to recover 
from the defendant? Answer : $647.55 

7.00 

$654.55, with interest from 
1 Nay, 1910. The defendant appealed. 

E. J .  Britt, M c I n t y r e ,  Lawrence & Proctor  for plaintif f .  
i l l c l e a n ,  V a r s e r  & M c L e a n  for defendant .  

BROVVN, J. Defendant excepted to readin'g the depositions of certain 
witnesses because the names of the particular witnesses were not specified 
in the commission, although names of other witnesses were given. 

Much space is given to discussion of this exception in briefs of counsel 
for plaintiff and defendant. 

I t  appears that the depositions of the same witnesses were regularly 
taken the second time and both sets of depositions were introduced by 
plaintiff on the trial. 

As the second set of depositions are practically identical with the first, 
we think the admission of the first set introduced entirely harmless. I t  
is therefore unnecessary to discuss their regularity. 

This was an action to recover the value of a case of clothing shipped 
to plaintiff at  Mount Tabor, N. C., from Baltimore, Md. There were 
two cases of clothing in the shipment, one of which was safely delivered, 
but the other was not. Plaintiff proved the purchase of the goods, their 
value, delivery to defendant for transportation, and nondelivery at  desti- 
nation. Plaintiff also offered the freight bill for the two cases of cloth- 
ing, marked upon its face by defendant's agent at  destination ('One case 
short." Defendant admitted receiving the goods, but alleged that it had 

niade delivery to plaintiff. The agent explained his marking the 
(522) freight bill "one case short" by saying he thought it was a bill 

for a case of whiskey that was short. 
His  Honor charged the jury: '(Defendant, on the other hand, admits 

that one box or case addressed to Sam Dunie at Mount Tabor was 
missing and checked short, but defendant contends that it was a box 01 

case of whiskey, and that it was not the goods claimed by the plaintiff. 
The court charges you, however, that as the agent of the defendant 
admits that he wrote the word 'short7 upon the freight bill which called 
upon its face for two boxes of clothing weighing 1,249 pounds, that 
this is an admission, pr ima  facie, on the part of the defendant that one 
of the cases of goods called for in said freight bill was in  fact short. 
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or missing, and that the burden is therefore placed upon the defendant 
to show that the agent made a mistake and wrote the word 'short' on 
said freight bill unintentionally or thinking it was for another ship- 
ment." 

We think his Honor rather inaptly used the words "prima facie," but 
me do not regard it as at  all injurious to defendant. The writing by 
the agent of the words "one case short" on the bill of lading handed to 
agent by plaintiff was an act within the agent's scope of duty, and is 
evidence against the defendant tending to prove that the case was never 
delivered to plaintiff. The charge of his Honor, that it put the burden 
cn defendant to show that the agent made a mistake, was tantamount 
to telling the jury that the defendant must explain such entry. 

The burden of proof of delivery of the goods, the receipt thereof being 
tdmitted, is cast by law on the defendant, and upon failure to satisfy 
the jury by the preponderance of evidence that the case of goods was 
delivered, the defendant is liable for its value. 

We think the issue i n ~ ~ o l ~ e d  was  entirely one of fact, and we find no 
substantial error in submitting it to the jury. 

No error. 

B. F. PEXNY v. ATLANTIC COAST LINE RAILROAD COMPANY 

(Filed 28 March, 1913.) 

1. Negligence-Issues-Instructions-Former Opinion-Duty of Trial Judge 
--Appeal and Error. 

In  this case, on a former appeal, i t  was held by this Court that  the  
only negligence which could be inferred from the evidence was that of 
defendant's conductor. Upon this appeal the evidence set out in the 
record is substantially the  same a s  on the former trial ,  and the judge 
presiding submitted a n  issue, which was not answered by the jury, a s  
to  negligence, on the part of another of defendant's employees, i t s  bag- 
gage master, concerning which i t  was formerly decided there was no 
evidence. By the language of the charge the judge confused the alleged 
negligence of the  baggage master under the first issue with that of the  
conductor: Held, the submission of the  second issue and confusing un- 
der the first issue principles of law relating to negligence on the part o f '  
the  baggage master was reversible error, and that  the trial  judge should 
have followed the decision on the former appeal. 

2. Judgments-Personal Injury-Interest Allowable-Discretion of Jury. 
Interest on a judgment for damages for a personal injury from the 

time i t  is negligently caused is not allowable, even in the discretion of 
the  jury. Interest runs from the time the judgment is rendered in such 
cases. 

HOKE, J., concurring; CLARK, C. J., dissenting. 
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APPEAL from Carter, J., at September Term, 1912, of NEW H~XOVER. 
These issues were submitted to the jury: 
1. Was the defendant guilty of negligence in respect to the conduct 

of the conductor, Carmon, which was a proximate cause of the plain- 
tiff's injury, as alleged in  the complaint? Answer : Yes. 

2. Was the defendant guilty of negligence in respect of the conduct 
of Van Amringe, the baggage master, which was a proximate cause of 
the plaintiff's injury, as alleged in  the compIaint ? Answer: . . . . . . . . 

3. Did the plaintiff, by his own negligence, contribute to his own 
injury, as alleged in the answer? Answer: No. 

4. What damage, if any, is plaintiff entitled to recover? An- 
(524) swer: Six thousand dollars, with 6 per cent interest from date 

of his injury. 
From the judgment rendered, the defendant appealed. 

E. K. B r y a n ,  M. Bel lamy,  and A. J. Marshall for plaintiff. 
George B. El l iot t ,  George Rountree,  and Dav is  & Davis  for defendant.  

BROWN, J. This case was before us at  a former term, 153 N. C., 298, 
and the facts are fully stated in the opinion of the Court. It is unneces- 
sary to restate them. The evidence set out in the present record is sub- 
stantially the same as on the former trial. 

His  Honor saw fit to submit issues different from the usual issues in 
personal injury cases and different from those submitted on the former 
trial. 

The submission of the second issue, relating to the conduct of Van 
Smringe, although unanswered, was calculated to mislead the jury and 
draw their attention to a matter which the opinion of this Court held 
not to bear on the liability of the defendant. 

I n  the former opinion (153 N. C., 298), this Court specifically held 
that there was no evidence of negligence upon the part of Van Amringe, 
the baggage master; that there is no evidence that Van Amringe knew 
of or had reason to believe that LaMotte borrowed the pistol for an 
unlawful purpose. We held that "the act of Van Arnringe in lending 
the pistol to LaNotte was not the proximate cause of the injury to 
plaintiff, which wa,s caused by a stray bullet fired from Calloway's 
pistol." We further said: '(There is, in legal parlance, no direct causal 
connection between the act of Van Amringe in  loaning the pistol and 
the unforeseen accidental injury to plaintiff by Calloway." 

We held then, and we hold now, that there is some evidence of negli- 
gence offered by plaintiff upon the part of the conductor, Carmon, which 
should be submitted to the jury, and therefore the motion to nonsuit 
mas properly denied. 

426 



N. C.] S P R I N G  TERM, 1913. 

But there is no evidence that any other employee of defendant 
upon that train was guilty of negligence and could have pre- (525) 
vented the injury to plaintiff and failed to do it. The case is 
properly made to turn on the conduct of Carmon. 

Nevertheless, and notwithstanding our former opinion, his Honor 
saw fit to charge the jury as follows: "If the jury find from the evi- 
dence, by its greater weight, that the employees of the defendant, or 
either of them, could by the exercise of the highest degree of practical 
care and human foresight, after they discovered a shooting was about 
to take place a t  its station, have prevented the plaintiff from being 
injured, even though the defendant's employees did not bring on the 
difficulty, and the jury shall further find that the failure to exercise 
such care and foresight was the proximate cause of the plaintiff's injury, 
then the jury should answer the first issue 'Yes.' " 

The first issue properly confines the negligence upon which plaintiff's 
cause of action depends to the conduct of Carmon; yet his Honor, by 
inserting in  his charge the words "or either of them" plainly permitted 
the jury to consider and pass on the conduct of Van Amringe and every 
other employee on the train, under that issue. This was in contradic- 
tion, not only of the former opinion of this Court, but a t  variance with' 
the issue as submitted and formulated by the judge. This was error. 

His  Honor further charged that, "The plaintiff further contends 
that LaMotte was i n  the wrong, and the plaintiff contends that Van 
Amringe had no reasonable ground to believe that LaMotte was in  the 
right; and the plaintiff contends that Van Amringe did not act with 
reasonable prudence in  handing the pistol to an enraged man without 
knowing whether there was any occasion for him to have a pistol." 

A considerable portion of his Honor's elaborate remarks to the jury 
relates to the alleged negligence of Van Amringe, and thus he injected 
into the case an element of negligence which we had held was foreign 
to it. This was highly injurious to defendant and was calculated to 
mislead the jury. 

I t  is the duty of a trial judge to follow the decisions of the 
appellate court, especially when made in the cause 'he is trying, (526) 
whether he approves them or not. 

His Honor instructed the jury that they could, if they saw fit, allow 
interest on the damages from the date of the accident, which occurred 
on 18 September, 1898. We are unable to find any authority in text- 
books or decided cases sustaining such ruling. 

I n  reference to damages for personal injuries it has been uniformly 
and repeatedly held that the jury may not allow interest. I t  is different 
in respect to torts committed in the destruction of property, and for 
very good reasons. Harper v. R. R., ante, 451, 'and cases cited. 
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The Am. & Eng. Enc. states the rule to be that interest is not recover- 
able on the damages awarded in actions for torts to the person, because 
the damages in  such cases are in large measure discretionary with the 
jury and are not ascertainable with reference to a pecuniary standard. 
Vol. 16, p. 1032, citing many cases from Xaine, 7Sew York, Pennsyl- 
vania, Tennessee, Texas, Utah, Georgia, and other appellate courts. 
R. R. v. Harmon, 147 U. S., 571; ~VcMwtry v. R. R., 84 Icy., 462 ; R. R. 
v. Sharpe, 91 Ky., 411. To the same effect is 22 Cyc., p. 1500. 

The universal ~ r inc ip le  deduced from all the precedents is that a per- 
sonal injury does not create a debt and does not become one until i t  is 
judicially ascertained, and that it is error for the court to tell the jury 
that they may allow interest on the damages awarded. We do not find 
a single dissenting case to that proposition. The following additional 
cases fully sustain i t :  Sergeant v. Hampdem, 38 Ne., 581; Ratteree v. 
Chapman, 79 Ga., 574; R.  R. v. Young, 81 Ga., 397; R. R. v. Wallace, 
14 L. R. A, 548, 90 Tenn., 53; R. R. v. Caw, 91 Tex., 338; Costello v. 
District of Columbicc, 21 D. C., 508; Ida v. R. R., 83 Vt., 66; Jacobson v. 
Gypsum Co., 150 Ia., 330; Cochran, v. Boston, 211 Yass., 171; R. R. T .  

Read, 37 Ill., 484. 
I n  Cochran v. Boston, supra, the latest case on the subject, it 

(527) is said that interest may not be considered in determining the 
amount of damages for personal injury, and the reason for the 

rule is clearly and forcibly stated as follows: 
"The rule in substance adopted in these cases is that, while interest is 

not allowed as matter of right, the time for which the plaintiff has been 
kept out of the use of his property or the damage occasioned by the 
wrong of the defendant may be considered and an amount not exceeding 
the legal rate of interest may be included therefor in the verdict if neces- 
sary in order to give adequate compensation. This principle is appli- 
cable to cases where there has been a definite injury to specific property. 
The reason is that stated by Chief Justice Shazo, in Parks v. Boston, 
15 Pick., 198, in laying down the rule for the computation of interest 
where property is taken by eminent domain. The injury occurs and is 
finished in its results on a particular day and can then best be ascer- 
tained, and exact justice would be done by a contemporaneous determina- 
tion of the loss. An action for personal injuries is essentially different 
in its nature. The damages are not complete and ended on the day of 
the accident, but continue for a greater or less period thereafter. 

"The extent and magnitude of the injury are not infrequently unap- 
preciated and incapable of reasonable ascertaininent on the day it is 
received. I ts  degree of permanence is often deceptive at the first, and 
commonly the determination of conditions requisite for recovery i s  
materially assisted by .the perspective of time. The most helpful aid 
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in learning the nature and degree of actual injury may be events occur- 
ring after the event complained of. There is no fixed standard by 
which the compensation to be awarded can be measured. I ts  general 
rules have been stated many times. The sum of money fixed upon must 
be such as fairly conipensates the injured person for the loss of time, 
the physical pain, and the mental suffering, both that undergone in the 
past and likely to occur in the future, and also money reasonably ex- 
pended and to be expended in assuaging pain and in  restoration to 
health. Elements that are past and also those which are to come 
must be considered. Most of them are not capable of mathe- (528) 
matical computation. They can be settled only by the sound 
judgment and conscience of the tribunal by which they are assessed, and 
they are peculiarly within its province. The damages are to be deter- 
mined, moreover, as of the day of the trial. I t  is apparent that interest 
or considerations akin to interest have no place in an inquiry of this 
sort. Interest is compensation for the use of money which is due. But 
the money which the wrongdoer is required by law to pay for the future 
suffering, expense, or loss of time of one whom he has injured is not 
due until judgment is made up. I t  is not a debt and does not become 
a definite obligation until a verdict or finding has been finally entered. 
I t  is composed of divers elements, together making hp a gross sum, many 
of which may not have sprung into being on the day when the tort was 
committed, although directly traceable to it as a cause. If interest were 
properly chargeable on that which has already accrued, discount should 
be allowed upon that which relates to the future. Such a method of 
computing damages would be wholly impracticable. The amount of 
damages recoverable in actions of this sort, as well as those under certain 
branches of the employers' liability act and under penal statutes for 
causing death, is limited to definite amounts. Plainly, no interest can 
be allowed in instances of maximum injury." 

See, also, 3 Sedgwick Dam. (8 Ed.), see. 481 et seq., and cases cited. 
I n  a very able and elaborate opinion referring to the rule of damage 

in personal injury cases, the Supreme Court of Tennessee says: 
"As this sum in gross includes all the compensation which is requisite 

to recover for pain, suffering, and disability to date of judgment and 
prospectively beyond, it is intended to be and is the full measure of 
recovery, and cannot be supplemented by the new element of damages 
for the detention of this sum from the date of the injury. The measure 
of damages being thus fixed, i t  is expected that in determining it juries 
and courts will make the sum given in gross a fair and just compensa- 
tion and one in full of amount proper to be given when rendered, 
whether soon or late after the injury; as, if given soon, it looks (529)  
to continuing suffering and disability, just as, when given late, 
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it includes that of the past. I t  is obvious that damages could not be 
given for pain and suffering and disability experienced on the very day 
of trial, and then interest added for years before." 

I n  R. R. v. Young, 81 Ga., 397, the Supreme Court of Georgia, in a 
forcible opinion by Chief Jus t i ce  BZackZey, says: 

"To add interest in discretionary damages is to multiply uncertainty 
by certainty; the indefinite by the definite ; a mixture of incongruous 
elements which subjects one of the parties to the burden and gives the 
other the benefit of both kinds. I f  the time of realizing discretionary 
damages is to be considered, it should be left as one of the terms of the 
general problem of damages, unfixed like all the rest of the terms. The 
rate of interest, as established by law, has no relevancy to the matter. 
Sums ascertainable only by the enlightened conscience of impartiaI 
jurors do not bear interest before verdict, either as interest or as dam- 
ages, with or without discretionary allowance by the jury." 

It is unnecessary to discuss the other assignments of error, as there 
must be another trial, and the errors complained of may not occur again. 

New trial. 

HOKE, J., concurring: I think there should be a new trial of the 
cause by reason of misdirection of the court on the first issue. His  
Honor, being in doubt as to how far the former rulings of the Court 
were an estoppel in  the present trial, and with a view of developing the 
entire facts, in the laudable endeavor, no doubt, to make an end of a 
protracted litigation, submitted the question of defendant's responsibility 
on two issues, one having reference to the conduct of Carmon, the con- 
ductor, and the second to that of Van Amringe, the baggage master. I n  
charging the jury on the first issue, that referring to Cannon, he per- 
mitted the jury to consider the conduct of any other employee on defend- 

ant's train, which would include the conduct of Van Amringe, 
(530) and we are, therefore, unable to determine in what aspect of the 

evidence the responsibility has been fixedson defendant nor what 
exceptions are open to defendant on the record; and 'this position, too, 
is in contravention of the former opinion in the cause. This was, no 
doubt, an inadvertence on the part of his Honor, but i t  has operated 
to defendant's prejudice to a degree that, to my mind, constitutes and 
should be held for reversible error. The authorities, too, favor the posi- 
tion that in actions for personal injuries interest is not a proper element 
of damages to be allowed. 

CLARK, C. J., dissenting: This action began in 1898, and has been 
pending fifteen years. I n  that time the plaintiff has recovered four 
several verdicts; forty-eight jurymen have unanimously decided in his 
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favor and four Superior Conrt judges, who heard the evidence, and who 
understood the surrcunding circumstances attendant upon the trials, 
have approved their verdicts. There ought now, in all justice, to be 
an  end of this litigation. 

I t  is more than doubtful if the objections which have been found by 
this Court as to these several trials had been avoided whether the juries 
would not have returned exactly the same verdicts. I n  some jurisdic- 
tions, whether by constitutional provision or by legislative enactment, 
i t  is now forbidden the appellate court to grant more than one new 
trial. This rule will certainly be more conducive to justice than the 
present system, as illustrated by a new trial for the fourth time. 

After so many verdicts in his favor, and against so powerful and 
influential an opponent, it would be well to disregard mere technical 
incorrectness in the charge, or other technical errors in the admission 
of evidence, since some of these can always be found, as the history of 
this case shows, in all long trials where a cause is hotly contested. I t  
seems to me that justice requires that technicalities should now be dis- 
regarded and that in the interest of justice, after four verdicts in his 
favor and after fifteen years of litigation, the plaintiff should be allowed 
to rest upon his hard-earned victory. 

The jury might have estimated the damages as of the time of 
the injury, have added fifteen years interest and returned a lump (531) 
sum as.their verdict. I t  would have been better if they had done 
this. But i t  ought not to be held for error that the jury showed us the 
workings of their minds and stated their estimate of the injury at the 
time of its occurrence and directed that interest from that time to the 
date when the plaintiff should receive his compensation should be added. 

I n  my opinion, the judgment should be affirmed. 

VIRGINIA AND CAROLINA SOUTHERN RAILROAD COMPANY v. 
SEABOARD AIR LIKE RAILROAD COMPAXY. 

(Filed 2 April, 1913.) 

1. Railroads- Condemnation-Crossing Other Railroads-Sidings-Interpre. 
tation of Statutes. 

Where a railroad company is given by its charter the right to build 
its road, acquire rights of way by condemnation, etc., to intersect any 
other railroad upon the grounds thereof; to build sidings, switches, side- 
tracks, etc., and in making intersections with other railroads to have 
all the rights and privileges conferred upon railroads of this State. it is 
given authority, both by its charter and Revisal, 2556 (5)  and ( 6 ) ,  to 
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condemn and acquire a right of way across the road of another com- 
pany in order to construct a siding to manufacturing plants or other 
business enterprises for the handling of their freight. Butler 1;. 2'0- 
bacco Go., 152 N. C., 416, distinguished. 

8. Same-Xntual Consideration-Change of Crossing-Assessing Damages- 
Findings of Court-Questions for J u r b  

A railroad company having the power of condemnation across the road 
of another company should exercise this right with due regard to the con- 
venience of both parties and with as little interference with the use of 
the other party of its own track as  can be obtained without a great in- 
crease in its cost and inconvenience; and it  appearing in this case that 
the defendant had a spur track or siding where the plaintiff company 
proposed to cross it, and that  the plaintiff may reasonably be required 
to cross a t  a point beyond the end of the defendant's spur, i t  is Held that 
the trial court, in a reconsideration af this case, will adjudge a s  to the 
feasibility of the suggested alteration of the plaintiff's route, and call 
in the aid of the jury if necessary, any additional cost to the plaintiff 
to be considered in diminution of the defendant's damages. 

3. Railroads-Condemnation-Crossing Other Roads-Immaterial Matters- 
Competition-State Policy. 

Where a railroad company has a right to condemn a way across the 
track of another company to manufacturing plants or business places. 
for a side spur track to which the other company also has its siding, in 
competition for freight, the question whether it  is  necessary for the 
plaintiff company to build its spur is one in its discretion; and contro- 
versies a s  to whether the defendant could and would shift the plaintiff's 
cars on its own track advantageously to the plaintiff, and for a reasonable 
charge, are immaterial. Bemble, i t  is the policy of the State to encour- 
age competition among common carriers for the advantage of the public. 

HOKE, J., dissenting. 

(532) APPEAL by  plaintiff f r o m  Peebles,  J. ,  a t  M a y  Term,  1912, of 
ROBESON. 

M c L e a n ,  V a r s e r  & McLean,  for p l a i n t i f .  
J o h n  D. S h a w  a n d  M c I n t y r e ,  Lawrence  & Proc tor  for de f endan t .  

CLARK, C.  J. T h i s  is  a proceeding b y  t h e  plaintiff to  condemn a 
of w a y  across the t rack  of the  defendant i n  order  to extend i ts  t rack  

t o  t h e  Lumberton Cotton Mills and  the  Kingsdale Lumber Conipany 
plants  on  t h e  south side of t h e  defendant's t rack  and  to make connection 
wi th  t h e  Raleigh a n d  Charleston Rai l road  Company's track. 

T h e  plaintiff h a s  a spur  t rack a t  Lumberton extending over some 600 
y a r d s  to  t h e  Dresden Cotton Ni l l s  on  t h e  nor th  side of defendant's 
t rack,  a n d  it wishes to  extend it f u r t h e r  to t h e  two plants  above named 
on t h e  south side of defendant 's track, a n d  t o  make  connection on t h a t  
side wi th  another  railroad, a s  above stated. T h e  petition was granted 
before the  clerk, a n d  on appeal  before Cooke ,  J . ,  a n  injunction w a s  
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refused, and the commissioners proceeded to make the condemnation, 
who assessed defendant's damags at $600. On the hearing before 

Peebles, J., on exceptions filed, the jury assessed the damages 
(534) which the defendant was entitled to recover from the plaintiff 

at $300, but the judge reversed the order of the clerk and ren- 
dered judgment against the plaintiff. 

The defendant has itself a spur track to both these plants and the 
Raleigh and Charleston Railroad has also a spur track to the Kingsdale 
Lumber Company plant. There is no reason why the plaintiff is not- 
entitled to the same privileges, unless under the general law, or under 
its charter, i t  does not have the same power in  this respect which has 
been granted to the other two railroads. Indeed, the defendant's brief 
frankly says that notwithstanding the voluminous record, "only one 
question is really presented," and that is whether the plaintiff has a 
right to build a spur track across the defendant's line "to reach a cotton 
mill and lumber company, to the end that i t  may secure the freights 
therefrom." The real contest is thus frankly presented, which is whether 
the plaintiff can interfere with the monopoly of the business from those 
plants. 

The defendant strongly urges that the plaintiff did not need this 
privilege, because the defendant would do the shifting of plaintiff's cars 
over its own tracks to those points at so reasonable a rate that the plain- 
tiff did not need to build its own track for that purpose. The plaintiff 
replied that the defendant had been charging most exorbitantly for such 
service, and in view of this litigation i t  had reduced its rates, but that 
it was delaying the plaintiff's cars, on one excuse or another, so as to 
practically deprive it of the privilege, and that if it was denied the 
right to build its tracks that the defendant would then again raise its 
charges as to all interstate cars, which was the bulk of the business, and 
that no relief could be had. The defendant, of course, denied any inten- 
tion to do this. We cannot consider such arguments. The only propo- 
sition before us is as to whether the plaintiff has a right to build to 
those points, and if so, whether i t  is a wise expenditure for it to build 
such tracks is a matter for the consideration of the plaintiff alone, and 
not for the courts. As a matter of public policy, the State encourages 
competition among common carriers so that the public may have the 

resulting benefits : Industrial Siding Case, 140 N .  C., 239 ; R. R. 
(535) Connection Case, 137 N.  C., 71, which hold that a "railroad is 

created to subserve primarily the public good and convenience." 
But we put our decision herein upon the wording of the statutes in 
determining whether the power claimed by the plaintiff is conferred. 

There is no question as to the right of way, except across the defend- 
ant's track, for the plaintiff has acquired the right of way entire except 
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at that point. Neither is there any question as to the consent of the 
city authorities of East Lumberton, for their ordinance granting the 
right of way through said town, which lies on both sides of defendant's 
track, was tendered, but was refused by the judge upon the ground that 
the sole question was whether the plaintiff had the power, under the 
statute, to extend its track to the two plants in question, for if it had, 
the power to condemn across the defendant's track was a necessary 
incident. 

Private Laws 1903, chap. 233, sec. 2, as amended by Private Laws 
1907, chap. 269, confers upon the plaintiff the right to "construct, main- 
tain, or operate a railroad with one or more tracks from the town of 
Lumberton to some point on the main line of the Atlantic Coast Line," 
and "also from any point on its main or branch lines to any point within 
the State of North Carolina." I t  is also therein given the power "to 
connect its tracks with any other railroad and to lay down and use tracks 
through any town or city along its proposed lines with the consent of 
the corporate authorities thereof." 

The plaintiff also has the power under section 10, chapter 233, Private 
Laws 1903, "to cross at  grade, or over or under, any other railroad con- 
structed or that may hereafter be construhted at  any point on its road, 
and to in tersect ,  join, or u n i t e  i t s  l ine of railroad with any other rail- 
road upon the grounds of such other companies, at any point on its 
route, and to build turnouts, sidings, switches, side-tracks or a n y  other  
conveniences in furtherance of i t s  objects of construction, and may in 
making intersection or connection with any other railroad have all the 

u 

rights and privileges conferred upon railroads by the laws of this State." 
Section 11, chapter 233, Laws 1903, as amended by Private 

Laws 190'1, chap. 269, further provides: "Whenever, for any (536) 
cause, this company is unable to agree with the owners of the - .  

lands, or a n y  railroad owning  a n y  r igh t  of w a y ,  or any town or city 
owning any street or public way over  or near which i t  purposes to extend 
its road for the purchase of such lands for its depots, roadbeds, quarries, 
or other  purposes of the company, the said company may file a petition 
before the clerk of the Superior Court," etc. 

The general act, Revisal, 2556 (5)  and (6),  confers on every railroad 
the power "to construct its road along or upon any stream of water, 
street, highway, turnpike, railroad, or  canal which the route of its road 
shall intersect or touch." 

" T o  cross, h t e r s e c t ,  join,  a n d  u n i t e  i t s  r a i k o a d  with any other rail- 
road before constructed at  m y  point on its route and upon the gro'unds 
of such other company, with the necessary turnouts, sidings,  and  switches 
and  other  conveniences in, furtherance of the  object of i t s  construction. 
And every company whose railroad is or shall be hereafter intersected 
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by any new railroad shall unite with the owners of such new railroad in 
forming such intersections and connections and grant the facilities afore- 
said; and if the two corporations cannot agree upon the amount of com- 
pensation to be made therefor, or the points and manner of such cross- 
ings and connections, the same shall be ascertained and determined by 
commissioners to be appointed by the court as provided in this section 
in respect to acquiring title to real estate." 

I t  seems clear, therefore, that the plaintiff had a right to extend its 
line southward to any distance or to any point it saw fit, and in so doing 
to cross the track of the defendant. I t  also has the right, both under 
the general law and under its charter, to extend its track to the plant 
of the Lumberton Cotton Mills and to the Kingsdale Lumber Company 
plant, and to make connection near by with the Raleigh and Charleston 
Railroad Company. I t  has already acquired the rights of way for that 
purpose and has the permission of the corporate authorities of East 
Lumberton for that purpose. The right to cross the track of the inter- 

vening line of the defendant is also expressly conferred by the 
(537) statute, and is a well-settled proposition of law. R. R. v. R. R., 

83 N. C., 489; R. R. v. R. R., 104 N. C., 665; Lumber Co. v. 
Hines, 127 N. C., 132. 

As the defendant itself has built tracks for all three of these purposes, 
it is clear that the plaintiff has exactly the same rights and power under 
the general law, and being, besides, expressly conferred under the pro- 
visions of its charter above set out. Butler v. Tobacco Co., 152 N. C., 
416, relied upon by the defendant, is no wise in point. I n  that case 
the railroad company had its track in the middle of the street. I t  sought 
to lay down another and parallel track in  the same street "off its right 
of way," using for part of the way even the sidewalk. This Court held 
that the property-owners could not be deprived of the use of the street 
by an unauthorized license by the town authorities to the railroad to 
build this side-track "off its right of way," in order to facilitate the rail- 
road taking freight from an industrial plant. I n  this case there is no 
attempt to appropriate a public street for the use of a common carrier 
and for the benefit of an industrial plant to the inconvenience of the 
public. 

The defendant urges that it will be a great inconvenience to it for 
the plaintiff to condemn a right of way across its track at a point where 
i t  has a siding, and thus interfere with the use of that siding for shifting 
and. for placing box cars. The plaintiff replies that the defendant has 
only recently extended its side-track to that point and for the purpose 
of creating this grievance. However that may be, an examination of 
the map shows that less than 100 yards east of the point where the 
plaintiff ,seeks to cross the defendant's track the defendant's side-track 
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ends and a public road crosses the defendant's track at  that point. There 
is no reason, so far as this evidence shows, why the plaintiff cannot 
extend its tracks on the north side of the defendant's track before cross- 
ing, and condemn a right of way just beyond the end of defendant's 
side-track near the point where the public road now crosses. While the 
plaintiff has a right, both under its charter and the general law, to con- 
demn a right of way across the defendant's track, this right should be 
exercised with due regard to the convenience of both parties and with 
as little interference with the defendant's use of its tracks as 
can be obtained without a great increase in the cost and in- (538) 
convenience to the plaintiff. We do not see that a requirement 
that the plaintiff should crow at the point herein suggested will add at 
all to the length of the plaintiff's proposed extension of its track nor 
to the cost thereof. I f  i t  should, this matter can be considered by the 
judge and jury in the assessment of damages for crossing a t  said point. 
His Honor, in consideration of the case, when i t  goes back, will adjudge 
as to the feasibility of the suggested alteration in the route of the pro- 
posed extension of plaintiff's tracks, calling in the aid of a jury, if 
necessary. 

We need not consider the numerous other exceptions made in this 
case, for, as his Honor held and the briefs for both parties admit, there 
is but a single point upon which all other matters depend, and that is 
the one which we have discussed, as to the right conferred by statute 
upon the plaintiff to extend it* tracks for the purposes above named. 

The ruling of the court below must be set aside, and the cause will 
be proceeded in  as indicated in this opinion. 

Reversed. 

HOKE, J., dissents. 
- 

JOEL K. MINTZ v. J. E. RUSS AND WIFE. 

(Filed 2 April, 1913.) 

l.'Deeds and Conveyances - Registration - Title-Possession-Eridence- 
n'onsuit-Interpretation of Statutes. 

Where in an action to recover lands it appears that the locus in quo 
was included in the plaintiff's deed made prior to the deed under which 
the defendant claims, which latter deed also included the lands in dispute, 
and was registered first, and from plaintiff's own evidence he had never 
been in actual possession of the lands in dispute; and it appears that it 
had been lived on and cultivated by the defendant and those under whom 
he claimed for a period of many years, both parties claiming under a 
common source of title, it is Held, that defendant's deed, being first reg- 
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istered, gave him the superior title (Revisal, sec. 9 8 0 ) ;  and there being 
no evidence of plaintiff's possession on the lappage, Revisal, sec. 383, 
does not apply. 

2. Deeds and Conveyances-Boundaries-Lappage-Constructive Possession 
-Color of Title-Actual Possession. 

The principles obtaining which allow the one in  possession under a 
deed claimed as color of title to show constructive possession to the out- 
side boundaries of the deed, including a lappage of lands embracing the 
locus in quo, do not apply where there is adverse occupation of the lands 
contained in the lappage in the other party to the controversy, and the 
party claiming under "color" has never exercised any control over the 
lands amounting to acts of ownership or possession. 

APPEAL from Bragaw,  J., at September Special Term, 1912, 
(539) of BRUNSWICK. 

Aciion of ejectment. At close of plaintiff's evidence, on 
motion, there was judgment of nonsuit, and plaintiff excepted and 
appealed. 

C. E d .  T a y l o r  for plaintif f .  
C r a n w ~ e r  & Davis  f o r  defendants.  

HOKE, J. Plaintiff introduced a deed from McDowell Russ to Dexter 
. 

Russ, dated 17 January, 1876, registered March, 1910; a deed or bind- 
ing contract covering same land from Dexter Russ to plaintiff, dated 
in  1880, registered October, 1907. Plaintiff further introduced deed 
from McDowell Russ to defendant, dated January, 1905, registered 
February, 1908, and, as we understand the record, the evidence on the 
part of plaintiff tends to show that the locus in quo lies on the east of the 
Fork and Starboard Road and same is included within the lines of 
plaintiff's deed; that plaintiff's house is on this land, but west of said 
road, and plaintiff has lived there or occupied it by his tenants continu- 
ously from or about the time of the date of the deed in 1877, under 
which plaintiff claims, but that he has never at any time occupied or 
"exercised any possession" of the portion of his boundary lying east 
of the said road; that defendant had entered on the land east of the 
road, being the locus in quo, about 25 acres, and had built his house 
and occupied same since his entry in 1890, and, in January, 1905, his 

father, McDowell Russ, made defendant a deed and same was duly 
(540) registered in Febmary, 1908; that prior to defendant's entry 

his father, McDowell, had exercised possession and control of 
the land, ~sserting ownership of the land lying east of the road, and his 
widow's home hoilse being also on that side. Upon this, the evidence 
chiefly relevant, we are of opinion that the judgment of nonsuit should 
be sustained. The defendant's deed from the common source of title 
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having been first registered, he has the superior legal claim (Combes v. 
Adams, 150 N. C., 64;  Revisal, see. 980)) and there is not only no testi- 
mony tending to aBect this position by reason of adverse possession on 
the part  of plaintifl. but his  own evidence tends to show that he has not 
been seized or possessed of the land a t  any time within twenty years 
next before action brought. Houston 11. Smith, 88 N .  C., 312; Revisal, 
see. 383. True, as plaintiff contends, when one enters on a tract of laud, 
asserting ownership, under a decd having definite lines and bourtdaries, 
such nccnpation and the effect of i t  will ordinarily be extended to the out- 
side boundaries of his deed, but this principle is only allowed to prevail 
when and to the extent that  there is  no adverse occupation of the lappage 
i n  another. S i e zua~ t  o. -McConnick, post, 625; Simmons v. Box Co., 153 
N. C., 257. In the prescnt case, there has been adverse possession of the 
lappage, apparently from the time that  plaintiff took his original bond 
fo r  title f rom Dexter Russ in  1877, and, according to his  own statement, 
  la in tiff was never "worked or exercised any possession east of the Fork  
and Starboard Road," and in  the sales he has made of portions of the  
land he has always stopped a t  the road as his eastern boundary. 

Therc is  no error, and the judgment of nonsuit is  
Affirmed. 

A. M. LEE v. CLAYTON GILES. 

(Filed 2 April, 1913.) 

1. Wills-Devises-Widow's DissentDower-Creditors-Interpretation of 
Statutes. 

Where a widow, a devisee and executrix under her husband's will, 
does not dissent from the will within the period of time required by the 
law, and has qualified and acted as executrix for seventeen months, and 
then files her dissent and claims her dower interest, which is set apart 
to her, the eff'ect of her act a t  that time, if the lands devised do not ex- 
ceed the quantity she would be entitled to by right of dower, is to se- 
cure to her the lands devised free from the claims of creditors of the 
estate during her natural life (Revisal, see. 3082); and thus taking un- 
der the will, the decree for dower does not in strictness confer any other 
estate on her. 

2. Sante-Deeds and Conveyances-Mortgages-Interests in Lands. 
Where a widow is executrix and devisee under her husband's will, and 

brings proceedings for the allotment of her dower after the statutory 
period allowed therefor, the effect of her allotment does not in form or 
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effect amount to a'dissent from the will nor to any renunciation of the 
devisee's estate under i t ;  and where she has executed a mortgage there- 
on to secure money borrowed by her, her mortgage carris to the mortga- 
gee as  security for her debt the entire estate, subject to  t h  rights of 
crditors as  they may exist. 

3. Wills -Devises - Nortgages -Notice to Creditors -Interpretation of 
Statutes. 

Where a widow, a devisee under her husband's will, has executed a 
mortgage on the lands devised more than two years, to  wit, five years, 
etc., after the death of the testator, the mortgage is effective against cred- 
itors i f  taken in good faith and without notice of the insolvency of tes- 
tator's estate. . 

4. Same-Dower-Possession-Constructive Notice. 
Where the widow and devisee of her husband has her dower intel'est 

in his lands set apart for her after the period of time allowed therefor 
by statute, and subsequently mortgages the land devised and allotted to 
her, being in possession thereof, the proceedings for dower, based on a 
petition containing allegations of insolvency, i s  not constructive notice 
to the mortgagee of the insolvency of the testator's estate; and he has 
a right to assume that the mortgagor, being in possession and holding 
the lands under the devise, more than two years after the testator's 
death, without any proceedings f ~ f  record brought by creditors of the 
estate, or judgments against it, is the sole owner and had the right to 
convey the lands thus held. The application of this doctrine of con- 
structive notice, in this case, is not affected by an heir a t  law joining 
i n  the execution of the mortgage. 

6. Wills-Devises-Creditors' Bill-Lis Pendens-Nortgages-Foreclosur@- 
Sales-Purchasers. 

Where a devisee of lands has mortgaged them, and thereafter a credi- 
tors' bill is brought to subject the lands, if necessary, to debts due by 
the deceased, making the devisee a party, the suit amounts to notice to 
all interested parties as a l i s  p e n d e n s ,  and where a sale of the lands is 
decreed, the purchaser thereat acquires the equity of redemption, which 
the devisee has held subject to the testator's debts; and where, subject 
to  this notice of l i s  p e n d e n s ,  a foreclosure sale has been decreed, with. 
out making the creditors parties, and the land has  been purchased by 
the mortgagee, he  and those claiming under him are entitled to their 
mortgage lien on the lands, and are held accountable.for the rents and 
profits during the time of their possession; for, being purchasers with 
constructive notice of the creditors' rights, the foreclosure sale is invalid 
a s  to them. 

ALLEK and WALKER, JJ., did not sit on the hearing of this case. 

APPEAL f r o m  Carter., J., a t  August Term,  1912, of SAMPSON. 
(542) Action t o  recover possession of a house a n d  lot i n  Clinton, 

N. C., and  f o r  other  relief. O n  the  t r i a l  it was properly made t o  
appear  : 

440 
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1. That Judge A. A. McCoy died resident in  said county on 11 
November, 1885, owning and possessed of certain real estate, including 
the house and lot in question, and leaving a last will and testament in 
which his widow, I,. A. McCoy, was made the sole devisee of all his 
property, both real and personal, and containing provision that if she 
married again she was to share equally with such of his children as 
should be living at  that time, and the widow mas also appointed as 
executrix. At the time of Judge McCoy's death, he had one child, 
H. A. McCoy, who is still living, and grandchild by his daughter, Nrs. 
Griggs. 

2. That on 13 November, 1885, the widow qualified as executrix of 
the will and entered on the administration of the estate and on 20 
April, 1887, becoming apprehensive that the debts would absorb 
the estate, under statute now Revisal, see. 3082, she filed a petition (543) 
for dower in the Superior Court of the county, and same was 
allotted in  the house and lot, the subject of present suit. 

3. On 8 December, 1890, Mrs. L. A. &Coy executed to Mrs. Ellen 
Giles, of Wilmington, North Carolina, a mortgage on the property to 
secure the sum of $1,300, money borrowed. The son, Thomas A. McCoy, 
joined in the said mortgage deed, but the grandchild, A. L. Criggs, 
did not join. At that time no judgment had been docketed against the 
estate. An action to foreclose this mortgage was brought to the February 
Term, 1897 (record, p. 56)) and judgment of foreclosure entered at 
April Term, 1897, in which W. K. Pigford was appointed commissioner 
to make sale of the land under the mortgage, and said commissioner 
sold same, and Ellen B. Giles, the mortgagee, brought it on 6 December, 
1897, and deed was made her on 21 February, 1898. (Record, p. 63.) 
Ellen B. Giles, the purchaser, entered into possession of said dower lands 
immediately under her said deed, and she and the defendant remained 
in possession until the death of Mrs. L. A. McCoy, in June, 1910. Mrs. 
Ellen B. Giles died 22 September, 1908, without issue, and left a will , 

devising this McCoy property to a kinsman, the defendant, Clayton 
Giles, who continued to hold possession of the said property after the 
death of the widow, L. A. McCoy, in June, 1910, and the plaintiff brought 
this suit to recover possession of same. 

4. On 22 April, 1892, plaintiff instituted a general creditors'' bill 
against the said executrix, and on 25 January, 1895, Thomas H. Mc- 
Coy and 9. McCoy Criggs were duly made parties defendant, being 
the only heirs at  law. (Record, pp. 27 to 31.) This suit was to have 
accounting of estate and to enforce payment of debts by sale, if necessary, 
of all the realty devised by the will of A. A. McCoy, and the same went 
t o  judgment, and was appealed to the Supreme Court, and is reported , 
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as Lee v. McCoy, 118 N.  C., 518. Upon the opinion being certified down, 
the Superior Court rendered final judgment thereon at the February 
Term, 1897, by his Honor, Judge McIver, condemning the land in con- 

troversy, to wit, the said house and lot in Clinton, to be sold to 
(544) pay the debts of plaintiff and other creditors, and this judg- 

ment is rendered against the widow, L. A. McCoy, executrix, and 
the widow, L. A. McCoy, individually, and the two heirs a€ law. (Record, 
p. 37.) T. M. Lee was appointed, in the judgment, commissioner to sell 
the land, and sold same, and the plaintiff, A. M. Lee, purchased same 
at said sale, as trustee for himself and other creditors, and a deed by 
said commissioner was made to him. (Record, p. 40.) The first tract in  
said deed was the tract assigned the widow as dower, and is the land 
in dispute. 

On the admissions and facts in evidence, the court below held, in  
effect, that the petition for dower amounted to a dissent from the will 
of the husband, restoring the legal title of his realty to his children and 
heirs at law, subject to the dower interest allotted, to wit, in the house 
and lot, the subject in controversy; that Mrs. Giles, as to her mortgage 
interest, was a purchaser for value without notice as to one-half the prop- 
erty, to wit, the share of Mrs. H .  A. McCoy, and that present defendant, 
as her representative and devisee, was entitled to collect same. That de- 
fendant's claim, under the mortgage, was subject to credits, the value of 
the life estate or dower interest a t  the time Mrs. Giles, the mortgagee, 
purchased and entered into possession of the property, and subject also 
to the annual rental value from the time of the death of Mrs. McCoy to 
day of present and final adjustment. Pursuant to this opinion and 
under the charge of the court, the following verdict was rendered: 

1. I s  the plaintiff the owner of and entitled to the immediate pos- 
session of the lands described in the complaint? Answer: Yes; subject, 
however, to an undivided one-half interest therein to the payment of 
such sum, if any, upon a full accounting, as may be found due to 
the defendant on the mortgage referred to in the pleadings. 

2. I s  the defendant in the wrongful possession of the same? Answer: 
Yes; since the death of L. A. McCoy, 10 June, 1910. 

3. What is the annual rental value of said land? Answer: $100. 
There was judgment that plaintiff was owner and entitled to 

(545) possession of same ; that defendant's mortgage was subsisting 
and unforeclosed as to the interest of Thomas H. McCoy, and that 

this claim and lien was subject to the credits; that plaintiffs had the 
privilege of paying off the amount due, if any found, and if not, claim 
to be enforced by sale, etc. From which judgment both plaintiff and 
defendants appealed. 
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G. E. Butler and John D. Kerr for plaintiff. 
Faison d Wright and Il. A .  G m d y  for defendant. 

HOKE, J.. after stating the case: Our statute, Revisal, scc. 3082 
(Codc, 83, secs. 2114-2115), provides that the dower or right of dower 
of a widow in such lands as may be devised to her by his will, if 
such lands do not exceed the quantity she would be entitled to by right 
of dower, a l t h o u ~ h  she has not dissented from such will, shall not be - 
subjected to the payment of debts due from the estate of her husband 
during the term of her life, etc. In the present instance the widow did not 
dissent from her husband's will within a period of six months, the time 
as required by the law, and further having duly qualified as executrix 
and acted as such for sevcntcen months, the privilege was no longer open 
to her. She held, therefore, under the will and not against it, and the 
pctition and decree for dower does not in  strictness confer that or any 
other estate on her, but is a method permissible and propcr under the 
statute by which her estate and interest is protectcd from creditors for 
the stipulated period of her natural life. Tr ipp  v .  Nobles, 136 N. C., 99 ; 
Perlcins v.  Brinckley, 133 N.  C., 86;  Shackelford I). Miller, 91 N.  C., 
181 ; 8imonton v. Ilouston, 78 N. C., 408. This being the correct position, 
the petition and decrec for dower did not amount in  form or effect to a 
dissent from the will nor to any renunciation of the devisee's estate under 
it, and her mortgage carried to the mortgagee as security for hcr debt 
the entire estate, subject to the rights of creditors as they may have 
existed under the conditions presented. On that question the mortgage 
to secure $1,300 borrowed money, having bcen executed by the sole 
devisee more than two years, to wit, five years and one month, after 
the death of thc testator, is effective against creditors, if taken in  good 
faith and without notice of the insolvency of the testator's estate. 
Revisal, see. 70; Francis 1.. Reeves, 137 N.  C., 269; B u n n  v. (546) 
Todd, 115 N. C., 138; Arrington v. Arrington, 114 N. C., 157. 

There is no claim or suggestion in  this instance that the mortgagee 
had actual notice, but i t  is insisted for plaintiff that the dower pro- 
ceedings amounted in law to constructive notice, and that, the widow 
being in  possession of the property under a proceeding authorized by 
law and based on a petition containing allegations of insolvency, such 
possession is of itself sufficient to conclude the mortgagee as to notice ; but 
we are of opinion that this position cannot be maintained on the facts 
as thcy appear of record. Our decisions are in full accord with the 
principle that when one buys real property from a vendor when a third 
pcrson is in the open and notorious possession, the purchaser is held 
to takc with knowledge or notice of the rights, legal or equitable, of 
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the possessor-a position that is held to be conclusive with us, and 
obtains also in favor of the landlord of the present occupant. Staton 
v. Davenport, 95 N.  C., 11 ; Tankard v. Tankard, 79 N.  C., 54; Edwards 
v. Thompson, 71 N .  C., 171. 

The doctrine in question assumes that the interest acquired an- 
tagonized the rights of the occupant, and proceeds upon the theory 
that a purchaser is held to inquire of such occupant how and in what 
way he holds his possession, and the better considered authorities are 
to the effect that i t  should receive a reasonable construction, and, being 
designed to prevent an acquisition of property under circumstances 
suggestive in many instances of fraud, should not be unduly extended to 
the injury of innocent and meritorious claimants. 

I n  the present case, as we have seen, the dower proceedings did not 
in fact confer any estate on the widow and devisee. The judgment 
created no lien on 'the property, nor did. the index of judgment give 
any indication or suggestion of the nature of the proceedings or the 
contents of any petition. At that time no adversary proceedings on the 
part of the creditors or any one of them had been instituted which 
threatened or tended to threaten the ownership of the widow. These 
were not commenced until more than a year after the execution of the 

mortgage, to wit, in April, 1892. When the mortgagee, therefore9 
(547) was approached for a loan of money, i t  was by an occupant in 

possession as sole owner under the terms of her husband's will, 
and we think this was the extent of the knowledge that should be 
imputed to her under any reasonable or proper application of the 
principle of constructive notice, a ruling that best comports with the 
reason on which the doctrine rests and with the principles established by 
the weight of well-considered authority. E'rancis v. Reeves, 137 N.  C., 
supra; Ferguson v. Edrington, 49 Ark., 207; Lkcoln v. Thompson, 75 
Mo., 613; Mullin v. Butte IIarduur~ Co., 25 Mont., 525; Smith v. Yale, 
31 Gal., 180; Rodgers v. Hussey, 36 Iowa, 664; Le Neve v. Le Neve, 
2 White and Tudor's Leading Cases Eq., Par t  1, p. 109; 2 Ponieroy 
Eq.. Jur. ,  1027. See  not^ to Niles v. Cooper, 98 Minn., 39; Garbritt v. 
Mayo, 128 Ga., 269; 9. c., 13 L. R. A. (N. S.), 76; Eferson v. Turpin, 
44 W. Va., 426. 

. I n  Lincoln v. Thompson, supra, it was held: "Possession may in some 
cases be evidence of a claim, but when a particular claim is notorious and 
is sufficient to account for possession no one is called on to speculate 
as to the existence of some other claim." And in the citation to 
Pomeroy's Equity the author says: "The decisions may be regarded as 
agreeing npon the conclusion, which also seems to be in perfect harmony 
with sound principle, that where a title under which the occupant holds 
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has been put on record, and his possession is consistent with what appears 
of record, it shall not be constructive notice of any additional or different 
title or interest to a purchaser who has relied upon the record and has 
had no actual notice beyond what is thereby disclosed." 

The conclusion arrived at  on this feature of the case is no wise 
affected by the fact referred to by plaintiff, that Thomas A. McCoy, the 
son of the testator, joined his mother in the execution of the mortgage. 
This was no doubt for the reason that by the terms of the will an interest 
was devised to him in  case the mother should remarry, and has no 
significance one way or the other on the question of notice. 

While we hold that the mortgagee to the extent of that in- 
terest, was an innocent purchaser within the purview of the (548) 
statute, we concur with his Honor's view, that there has been 
no valid foreclosure of the mortgage. Recurring to the facts of record, 
it appears that in April, 1892, A. $1. Lee, for himself and all other 
creditors, instituted a general creditors' bill against the executrix and 
sole devisee, for an account of the personalty and to enforce collection 
of their claims by judgment and otherwise by sale, if necessary, of all the 
real estate mentioned in the will of A. A. McCoy, deceased. I n  1895, and 
before any proceedings commenced by the mortgagee, the heirs at law 
of the testator were duly made parties defendant. Judgment was entered, 
condemning the land, at  February Term, and on sale plaintiff purchased 
and took a deed for the property. Under our decisions, this suit was 
notice to all persons interested of its purpose, and amounted to a lis 
pendens as to all the real estate of Judge McCoy embraced in the will 
and situate in the county of Sampson (Arrington v. Arrington, 114 
N. C., l z l ) ,  and on sale had under the decree the commissioner's deed 
conveyed to the plaintiff the equity of redemption, which at  its institu- 
tion and at  the time of sale was in the devisee, subject to the payment 
of the testator's debts. 

To the foreclosure proceedings instituted by the mortgagee, returnable 
to February Term, 1897, neither the creditors nor any one representing 
them were made parties, and under the principles recently announced 
in the well-considered case of Jones v. Williams, 155 N. C., 179, the 
intere~t  arising to the creditors by reason of their suit and lis pendens 
was unaffected by the decree in the foreclosure proceedings. From this 
it follows that this defendant, the representative and devisee of Mrs. 
Giles, the mortgagee, has a valid lien on the entire property for the 
amount of his debt and interest, subject to a credit of the rents and 
profits of the property at  $100 per year from the time possession was 
taken under the attempted foreclosure proceedings. That the plaintiff 
is the owner of said property subject to the above lien. That the appeals 
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of plaintiff and defendant be modified in accordance with this opinion. 
The costs of each appeal will be equally divided between them and an 

ordinary decree of foreclosure by sale of the property be 
(549) entered. 

Modified and affirmed. 

WALKER and ALLEN, JJ., not sitting. 

G. C. GRAVES v. H. D. CAMERON. 

Filed 2 April, 1913.) 

1. Judgments by Default-Nominal Damages-Inquiry as to Neasure of Dam- 
ages-Evidence. 

A judgment by default and inquiry for want of an answer establishes 
only the fact that some damages are recoverable, leaving the amount 
open to inquiry, with the burden on plaintiff to prove it, and the de- 
fendant may show that it is nominal only. 

2. Same-Action of Conversion-Mortgages-Novation. 
Where damages are sought for the conversion of a mule sold under a 

registered chattel mortgage, and judgment by default has been obtained, 
it is comptent for the defendant to show that the mortgagee has since 
taken from the mortgagor other security and had canceled the mortgage 
of record, this transaction amounting to a novation of the mortgage 
debt, which would operate as a discharge to the defendant from any ob- 
ligation he owed the plaintiff by reason of the latter's lien, to the full 
value of the mortgaged mule. 

WALKER, J., dissenting; ALLEN, J., concurs in dissent. 

APPEAL by defendant from Peebles,  J., a t  September Term, 1912, of 
MOORE. 

U.  L. Spence  for p l a i n t i f .  
A. A. F. Seawel l ,  H o y l e  & I I o y l e  for defendant .  

CLARK, C. J. The plaintiff held a duly registered chattel mortgage 
upon certain personal property of one D. M. Sutton, including two mules. 
Defendant purchased one of these mules, and this action was begun 
March, 1910, against him for the conversion of the mule. At December 
Term, 1910, no answer having been filed, judgment was taken by 

default and inquiry. At September Term, 1912, when the 
(560) inquiry was executed before the jury, the plaintiff tendered the 

evidence of K. R. Hoyle and C .  G. Petty to prove that in Sep- 
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tember, 1910, said Sutton then being in jail for disposing of the property, 
an  arrangement had been made by which said Sutton executed a new 
mortgage upon real estate for the balance due upon the mortgage, in con- 
sideration of which the plaintiff agrecd to cancel the chattel mortgage 
and drop the Camcron suit; that tllc chattel mortgage was marked 
Sl satisfied," and that Sutton, upon execution of the new mortgage upon 
the land, was discharged from jail. 

This evidence should have been admitted. I f  i t  had been believed 
by the jury, there was a novation of the debt by Sutton and a release 
of any liability as to Cameron. The latter should have appeared at  
December Term, 1910, and have pleaded a release. Not having done so, 
the judgmcnt by default simply established that he had been guilty of 
a conversion of the mule, and that he was liable for the costs of the 
pending action. IIis Honor refused a motion at a subsequent tcrm to set 
aside this judgment on the ground of excusable neglect. There was no 
appeal, and we must take i t  that the judgment refusing to set aside 
was correct. But the judgmcnt by default and inquiry settled only one 
thing, which was that the defendant converted to his own use a mule 
upon which the plaintiff hcld a lien at  the date of the conversion, as 
allegcd in the complaint. B7ow v. Joyner, 156 N.  C., 140, and numerous 
cases were cited: McLeod v. Nimoclcs, 122 N. C., 437; S t o w ~ r t  v. 
Bryan. 121 N.  C.. 46; 23 Cyc., 752; Black on Judgments, sec. 91. 

I n  order to recover more than nominal damages, the plaintiff was 
called on to prove the amount of his lien or debt at  the date of the trial, 
not to exceed the value of thc property converted. Parlrer V .  House, 
66 N. C., 374; Parker v. Smith, 64 N. C., 291. I n  McLeocl v.  Nimoclcs, 
supra, i t  was held that a judgment by default for the conversion of 
cotton was not conclusive as to the number of bales converted. I n  
Parker v. House, supra, i t  was held in an action upon a constable's 
bond for failure to exercise due diligence in  collection of claims placed 
i n  his hands as an  officer, that the judgment by default in no 
wise settled the matter of damages, but that defendants at  the (551) 
trial could show that thc debtors were insolvent, for the reason 
that in  such case the diligence of the constable would not have availed 
the plaintiff and his damages would have been nominal. 

The principle governing as to judgments by default and inquiry, as 
stated in  the above citcd cases and others, is that in actions sounding 
in  damages a judgment by default merely fixes the fact that the plain- 
tiff has a good cause of action of the kind pleaded; but the plaintiff 
must establish by evidence upon the trial of the inquiry every fact 
bearing upon the amount of damages, else he cannot recover more than 
n o m i i d  darnagcs and costs. 
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I n  this case the plaintiff could recover damages only for such amount 
as was due upon the lien at the time of the trial, not exceeding the value 
of the mule. That amount was not a matter of law, and therefore could 
not have been established by the judgment by default, but must be 
proven at the trial upon the inquiry to assess the damages, and mere 
such damages as was shown by evidence to exist at such trial. The judg- 
ment by default merely established as a matter of law that the defendant 
had been guilty of a conversion of the mule, and was liable for nominal 
damages and the costs. When it came to the establishment of the amount ' 
due, before the jury, the burden was upon the plaintiff to prove the 
amount of damages then due him, and it was competent for the de- 
fendant to show that there were no damages due, because prior to such 
trial he had paid the damages, or, as in this case, had been released by 
the agreement entered into for the cancellation of the chattel mortgage, 
the novation of the debt by Sutton, and the release of the defendant 
Cameron from liability. 

Lee v. Knapp 90 N .  C., 171, differs from this case in that there the 
offer was to prove on the inquiry of damages in the action that there had 
never been any liability on the part of the defendant nor any cause of 
action against him. Here the defendant admits that the default judgment 
establishes that there had been such liability and the cause of action. 

But it was competent for the defendant to prove, as he offered to 
(552) do, that there was no liability beyond the costs, by reason of the 

release of defendant from such damages prior to the trial of the 
inquiry as to the damages. He does not cla& that the action is barred, 
but that the plaintiff cannot recover damages which he released before 
the trial to determine the amount of damages came on. 

Error. 

WALKER, J., dissenting: My opinion is that the transaction between 
the parties, by which the former mortgage was satisfied and canceled, 
with a stipulation that this suit should be dismissed, was a bar in law 
to the further prosecution of this action, and, therefore, was not such 
matter as could be proved in diminution of damages upon the execution 
of a writ of inquiry. I f  i t  had been duly and properly pleaded, the 
court would have dismissed this action. As said at this term, in Patrick 
v. Dunn, 162 N .  C., by Justice Allen: "Evidence in bar of plaintiff's 
right of action is not admissible on an inquiry as to damages," citing 
Blow v. Joyner, 156 N .  C., 140. Plaintiff could not, therefore, upon 
the facts, have a judgment even for nomind damages and costs. Having 
settled his cause of action, there was nothing left to try, and he would have 
been dismissed from the court, with costs to defendant. U.  8. V .  C~OU- .  
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teau, 102 U. S., 603 ; Parker v. Riley, 21 Ga., 427; Kohn v. Zimmerman, 
34 Iowa, 544. It  was  held i n  Parker v. Riley, supra, t h a t  where a cause 
of action i s  compromised, a n d  settled, the  remedy i s  on  the contract of 
compromise, not  on  t h e  or iginal  cause of action, and  t h e  pending action 
c a n  proceed n o  fur ther .  T h e  general rule  i s  t h a t  i t  will be dismissed a t  
plaintiff's cost. 

J U ~ T I ~ E  ALLEN concurs i n  this dissenting opinion. 

Cited: Armstrong v. Asbury, 170 N. C., 162. 

COY R'. JONES v. JOHN D. K. RICHMOND ET AL. 
(553) 

(Filed 9 April, 1913.) 

1. Wills-Devises, Fee Simple-Interpretation of Statutes. . 
A devise of land is construed to be in fee simple, unless otherwise 

expressed, or the intent of the testator, gathered from the will itself, 
shows to the contrary. Revisal,. 3138. 

2. Wills-Interpretation-Devises, Fee Simple-Trusts and Trustees-De- 
scent and Distribution. 

Where by an item in a will, which is  complete in  itself and requires 
no further construction of the other parts of the will to  show the intent 

' of the testator, a devise of lands is made to four of his children, ap- 
pointing a trustee to whom the executors are to turn over the real and 
personal property therein mentioned, to be used by him in his discre- 
tion for their maintenance and support until the youngest devisee be- 
comes 21 years of age, and then the trustee may apportion among them 
certain amounts, either in money or property, as he may deem proper 
and right: Held, that the fee-simple title of the lands devised in this 
item vested in the four children therein named, subject to the trust im- 
posed, and upon the death of one of them during minority i t  descended 
to her heirs a t  law. 

I 3. Wills-Property-Words and Phrases-Interpretation-Intent-Items Con- 
strued Together. 

While the word "property" is broad enough under some circumstances 
to embrace realty a s  well as  personalty, i t  will not so be construed a s  to 
apply the language used in one item of the will, where it  was so in- 
tended, to another item which is complete in itself and expresses a dif- 
ferent intent. 

4. Same-Fee Simple-Contingent Limitations. 
Where in  a certain item of a will a bequest is  made to four of the 

testator's children named in the preceding item, "not to be sold, and used 
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for their good. If either of these four last named children should die, 
the property to go to the survivors of said four children," it is Held,  
that by the use of the word "property," the testator had reference only 
to the property mentioned in this item, and not to that of the former 
item, wherein by proper construction the lands therein specified were 
devised in fee, subject to certain trusts imposed for the benefit of these 
children. 

APPEAL by defendant from Whedbee, J . ,  at November Term, 1912, 
of PERSOIV. 

Byant & Brogden f o r  plainti f .  
L. -+I. CarMon, 8. M. Gattis, Carver d Winstead, E ,  Lunsford, for  

cle fendants. . 

CLARK, C. J. This is a petition for partition, the plaintiff 
(554) claiming an undivided one sixteenth interest in the lands de- 

scribed in the complaint. The answer having denied the title of 
the plaintiff, the cause was transferred to the Superior Court for trial. 
I n  that court i t  appeared from the admissions of the parties that the 
title depends upon the construction of the will of D. W. K. Richmond, 
who left surviting him one daughter, Mollie, by his first wife, now 
deceased, whose only child is the plaintiff. He  left by his second wife 
four children, one of whom, Frances Kate, died soon after the testator, 
at the age of 7 years. The plaintiff claims that the realty devised in 
items 3 of the will to the four children by the second marriage became 
rested in them in fee, and that at the death of Frances Kate, he became 
entitled as heir at law to one-fourth of her interest, i. e., to 
one-sixteenth of the 4:4 acres which is the real estate in controversy. 
The defendants claim, on the contrary, that on the proper construction 
of said item 3 of the will, that on the death of Frances Kate they be- 
came entitled to her interest. 

The defendants claim that items 2 and 4 throw light upon the proper 
construction of item 3. 

Items 2, 3, and 4 of the will are as follows: 
"Item 2 :  I give unto my daughter Mollie the tract of land lying 

between the Roxboro and Hillsboro roads and the Durham and Milton 
road, including the dwelling-house I now live in, with all other outside 
improvements, barns, etc., also one-half interest in the lands in  Orange 
County; also one-half interest in the lands of Dallas County, Ark.; 
also the parlor furniture, including the piano; also two beds and steads, 
one bureau in  the girls' room; and my desire is that my daughter Mollie 
divide the bedclothing between herself and my other children. It is my 
wish that none of the house furniture be sold that will be of service to 
the children. 

450 
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"Item 3 : The balance of my lands, including mills and store 
lot, I leave to my other four children, Eugene J., John D. K., (555) 
Earl, and Fannie Kate. And i t  is my desire that S. Y. Brown be- 
come trustee for my four children above named without being required 
to give bond as trustee. And it is my desire that my executors herein- 
after named turn over to the said trustee all lands and money that 
said children are entitled to, to be used by said trustee at his discretion 
for the maintenance, support, and education of said children until the 
youngest child becomes 21 years old; if, in the discretion of the trustee, 
as the children become of age, he may apportion certain amounts, either 
in money or in property, as he may deem proper and right. 

"Item 4 :  I t  is my desire that all my household and kitchen furniture 
not already mentioned that can be preserved and used for the benefit 
of my four last named children be not sold, and used for their good; if 
in case either of these four last nflmed children should die, the property 
to go to the sur~ivors  of said four children." 

Revisal, 3138, provides. "When real estate shall be devised to any 
person, the same shall be held and constrwd to be a devise in fee simple, 
unless such devise shall in plain and express words show, or it shall 
be plainly intended by the will, or some part thereof, that the testator 
intended to convey an estate of less dignity." 

His  Honor held that the real estate in item 3 became vested in fee in 
the four children therein named, and hence that at  the death of Frances 
Kate her one-fourth interest descended upon her heirs at law, one of 
whom is the plaintiff, the only child of her deceased sister, Mollie. 

The subject matter referred to in item 3 is not referred to either in 
item 2 or item 4. Item 2 devises certain lands to Mollie, the daughter 
of testator, and also gives her a few articles of personal property and 
directs her to divide the bedclothing between herself and his other 
children, expressing the wish that none of the house furniture be sold 
that would be of service to the children. This is emphasized in item 4 
which expresses a wish that "all my household and kitchen furniture 
not already mentioned that can be preserved and used for the 
benefit of my four last children be not sold, but used for their ( 5 5 8 )  
good; if in case either of the four last named ohildren should 
die, the property to go to the survivors of said four children." The 
defendants asked the court to construe the word "property" in  item 4 
to embrace the real estate devised in item 3, and thus to place a limita- 
tion for life thereon. This would be a forced construction. Item 3 is 
complete in itself, as to the real estate therein given, as much so as item 
2 to the real estate therein devised. Item 4 has reference only to the 
household and kitchen furniture, and the word "property" as therein 
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used naturally refers to said articles of personal property mentioned 
in that item. While the word "property" is broad enough to embrace 
real estate under some circumstances, in the connection in which it is 
here used it evidently applies only to the household and kitchen furni- 
ture in said item 4. 

I f  the word "property" used in item 4 extended to embrace the real 
estate, i t  would follow that in case of the death of either of the last four 
named children such realty would go to the "survivors" and not to their 
children, should they have any, which intention cannot reasonably be 
imputed to the testator. 

The first sentence in item 3 devises the land therein given to his four 
children named. The second sentence names the trustee for them, to 
act without bond. The third is a direction to his executor to turn over 
to the trustee all lands and moneys that said children are entitled to, to 
be used by the trustee at  his discretion, for their maintenance, support, 
and education until the youngest should become of age, the trustee being 
authorized in his discretion, as the children severally become of age, 
to apportion certain amounts in money or property to them, as he 
might deem right and proper. There is no limitation, no creation of a 
life estate, and no words to restrict the interest, or suggest how i t  
should go upon the death of either of the children. I f  Frances Kate 
had lived till she was 21, or had died leaving children, is there any 
question that said real estate at her death would have gone to her 
children or heirs at  law? Yet if the word "property" in  item 4 applied 
to the realty in  item 3, then if Frances Kate had died leaving children 

the realty would have gone to the "survivors" of the four children, 
( 5 5 7 )  and if she had arrived at  age, she could not have conveyed her 

interest in fee. 
The court below properly held that Frances Kate took the realty 

in fee, and that upon her death one-fourth interest in her share descended 
upon the plaintiff as one of her heirs at law. 

Affirmed. 

I s  RE WILL OF THOMAS F. LLOYD. 

.(Filed 9 April, 1913.) 

1. Pleadings-Estoppel-Judgment-Careat. 
Where in an action to construe a will there is allegation that the will 

is valid, and a party to that action neither denies the allegation nor 
requests the court not to proceed with the cause until he has been af- 
forded an opportunity to file his caveat, and the matter has been finally 
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adjudicated and distribution under the will directed, the party thus act- 
ing is thereafter barred of any right he may have had to caveat the will 
and have it set aside. 

2. Wills-Caveat-JudginentEstoppel-Limitation of Actions-lnterpreta- 
tion of Statutes. 

While the filing of a caveat to  a will is not barred by the statute un- 
til after the lapse of seven years, this does not apply when the party 
is estopped by a iormer judgment, Revisal, see. 3135, not being an en- 
abling statute, but creating a bar from lapse of time where there was 
none before. 

APPEAL from Whedbee, J., a t  October Term, 1912, of ORANGE. 

Xtern & Duncan, S. M. aat t i s  for caveator. 
John W.  Graham, Mangum & Woltz, amd Victor 8. Bryant for pro- 

pounders. 

CLARK, C. J. This is an action by W. I?. Lloyd to sct aside the will 
of Thomas F. Lloyd, who died in 1911, leaving a will which was duly 
probated. I Ie  was survived by a widow and several brothers, among 
them the caveator, W. P. Lloyd. The widow of the testator, Caroline 
Lloyd, within the time prescribed by law, dissented from the 
will. The executors brought action in  September, 1911, in which (558) 
the complaint alleged that Thomas F. Lloyd had left a will which 
had been duly admitted to probate and recorded, annexing a copy thereof 
as a part  of the complaint; that the executors had duly qualified, that 
the widow had dissented, and asking that her dower should be allotted 
and for a construction of the will. The complaint also set out the realty 
and other property of the dwedent and asked that thc property be sold 
and for such orders and decrees as might be necessary. In that proceed- 
ing all the heirs at law and clevisecs were made partics defendant, except 
those that were named as plaintiffs. The plaintiff in  this action accepted 
service of the summons therein. A decree was entered in  daid action 
construing the will, directing the allotment of dower, the sale of realty, 
confirming the sale and directing disposition of procceds in accordance 
with the prayers of the complaint. 

Tbe proceedings and judgment in  the above action are pleaded as an 
estoppel against this proceeding to caveat the will. This plea was sus- 
tained, and the caveator, W. P. Lloyd, appealed. His Honor propcrly 
held, "The said W. Pinckney Lloyd was estopped by the judgment and 
decree rendered in said action defining his rights as heir a t  law and 
next of kin of the said Thomas F. Lloyd, and as he raised no question 
as to the validity and execution of the will of said Thomas F. Lloyd: 
filed as a part of the complaint in that action, he cannot now be heard 
to do so. And i t  is therefore ordered and adjudged that the caveat filed 
by him be dismissed a t  his cost." 

453 
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W. I-'. Lloyd, the plaintiff in this proceeding, was a party to the 
former action, in which the will was set out in full, its validity averred, 
arrd in which it was asked that the will be construed, the realty sold, 
dower allotted, and the executor instructed as to tlie disposition of the 
estate. H e  made no objection or exception, though he accepted service 
of the summons therein. All the parties wcre before the court, the 
validity of the will was hverred, and he could have made i t  a n  issue 
by his denial of such averment. But he did riot choose to do so, and is 
now estopped by the judgment and decrees in that action. I t  may be 

that W. P. Lloyd, a defendant in that action and the plaintiff in 
(559) this, could have treated that action as a procwding to prove the 

will in solemn form. But however that may be, he could cerlairlly 
have denied the first paragraph of the complaint, which alleged the 
validity of the will, and have asked that the other allegations of the 
complaint be not passed upon until the caveat which he had filed, or 
would file, was adjudicated. I Ie  chose to do none of these things, and 
cannot now be heard to raise a contest as to the validity of the will, 
which he admitted by his failure to take any action. 

Among the cases which sustain the judgment of the court in this 
matter are Fisher v. Boyce, 81 Md., 52, in which the Court held that 
where the executors bad filed a petition to have the will construed and 
in which a decree was entered, the parties to that action would be 
estopped afterwards to allege the invalidity of the will because of duress 
or fraud. The Court said: "With respect to tlie question of estoppel, 
which is the second question raised by the appeal, we think in  the present 
state of the record the appellees have by their conduct denied them- 
selves the right to institute these proceedings. A party cannot, either 
in the course of litigation or in  dealings i n  pais, occupy inconsistent posi- 
tions, and where one has an election between several inconsisterit courses 
of action, he  will be confined to that which he first adopts. Any de- 
cisivc act of the party, done with knowledge of his rights and the facts, 
determines his election and works an estoppel. I t  is an old rule of 
equity that one who has taken a beneficial interest under a will is thereby 
held to have confirmed and ratified every other part of the will, and he 
will not be permitted to set up any right or claim of his own, however 
legal and well founded it may otherwise have been, which would defeat 
or in any way prevent the full operation of the will," quoting from 
Bigelow on Estoppel, 562, and citing Waters' Appcal, 35 Pa.  St., 523, 
and Thrower v. Wood, 53 Ga., 458. I t  does not appear that in those 
cases those held barred by the estoppel actually received any benefits 
under the decree construing the will. 

Another case in point is Corprew v. Corprew, 84 Va., 599, in which, 
action having been brought to construe the will and a judgment entered, 
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a party to such proceeding afterwards sought to impeach the will, 
the Court held, as stated in  the headnote: "Where a court of (560) 
competent jurisdiction, in a former suit, construed a will accord- 
ing to the prayer and allegation of the bill and answer, and declared it 
to be the mill of testator, this decree is conclusive against the same com- 
plainants, seeking in  a new suit, against same parties, to have said will 
declared not to be the will of said testator"; and in  the opinion of the 
Court it is said: "He is now estopped to deny, not only his ow11 alle- 
gations, and the proceedings based thereon, in which he acquiesced, but 
a decree of the court construing the will in favor of his allegations, 
entered and based upon a statement of facts agreed and consented to by 
him." To same effect, I n  re Vedder's Wi l l ,  15 N. Y .  Sup., 798. 

I n  Allcn v. ill1e.n. 121 N. C., 328, and Tiddy  v .  Graves, 126 N. C., 
620, i t  was held that an executor who qualified under the will is estopped 
from denying the provisions of the will. 

The case of I n  re Thomas, 111 N. C., 409, relied on by the plaintiff, 
omits in the second headnote the word "not" before the word "parties," 
and expresses the opposite of what the Court really held on page 407, 
where i t  is said: ('They were not parties to the proceedings nor entitled 
as privies to hold caveators hound by any admission or adjudication 
made therein." I n  Kei th  v. Scales, 124 N .  C., 497, the Court treated 
as entirely regular a proceeding to prove the will in solenln form and to 
obtain a construction of the same. This in effect was the purport of the 
action in this case. William P. Lloyd, as already stated, could in that 
proceeding either have denied the validity of the will, as alleged in 
paragraph 1 of the complaint, or could have asked for suspension of 
further action till the decision upon the caveat which he had filed or 
intended to file. I t  is too late to do so now, when the will has been held 
valid, the real estate sold, sale confirmed, and disposition of the proceeds 
ordered. 

The point now attempted to be raised in this proceeding as to the 
validity of the will was necessarily passed upon, or admitted, in the 
former action, and hence the judgment therein is an estoppel. Gay v. 
Stancill, 76 3. C., 369; Davis v. Hall ,  57 N. C., 405; Tut t le  v. IIarriZl, 
85 N .  C., 456; Yatns  v. Yates,  81 N. C., 400; Edwards v .  Baker, 99 
N.  C., 258. 

"The judgment by default is as conclusive an adjudication be- 
tween the parties as to whatever is essential to support the judg- (561) 
ment as one rendered after answer and contest. The essence of 
estoppel by judgment is that there has been a judicial determination of a 
fact, and the question always is, 'Has there been such a determination?' 
and not upon what evidence or by what means it was reached. Bigelow 
on Estoppel says: 'Judgment by default, like judgment on contest, is 
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conclusive of what i t  actually professes to decide, as determined from 
the pleadings; in other words, that facts arc not open to further con- 
troversy if they are necessarily at  variance with the judgment on the 
pleadings.' " Mining Co. v. ilfining Co., 157 U. S., 691. 

I n  Wagon Co. v. Byrd ,  119 9. C., 462, this Court said: "The princi- 
ples governing estoppel by jud,gment are established by a long line of 
decibiorrs in this and other States, and we have no desire to take a new 
departure which will shake the settled law as to res judicata. The rul- 
ing is thus stated, 1 Hcrman on Estoppel, see. 122, and is fortified by a 
long list of leading authorities there cited: 'The judgment or decree 
of a court possessing competent jurisdiction is final as to the subject- 
matter thereby determincd. The principle extends further. I t  is not 
only final as to the matters actually determined, but as to every other 
matter which the parties might litigate in the cause, and which they 
might have decided. This extent of the rule can impose no hardship. 
I t  requires no more than a reasonable degrec of diligencc and attention; 
a different course might be dangerous and often is oppressive. I t  might 
tend to unsettle all the determinations of the law and open a door for 
infinitc vexation. The rule is founded on sound principle.' And the 
same authority, see. 123, says : 'The plea of res judicata applies, except 
in special cases, not only to the points upon which the court was required 
by the parties to form an opinion and pronounce judgment, but to every 
point which properly belongs to thc subjcct in litigation, and which the 
parties, exercising reasonable diligence, might have brought forward a t  
the time and dctcrmined respecting it.' " Seo Tayber v. Capeheart, 125 
N. C., 64. 

The plaintiff "having been silent when he should have been 
(562) heard, cannot now be heard when he should keep silent." 

While i t  is true that a caveat is not barred by the statute of 
limitations till after the lapse of seven years, this does not prevent the 
application of an estoppel. Indeed, the statute 1907, ch. 862 (Pell's 
Revisal, 3135), is not an enabling act, but creates a bar from lapse of 
time when there was none before. In re Beauchamp, 146 N.  C., 264. 

The judgment of the court below is 
Affirmed. 

Cited: Poplin. v. IIatley, 110 N.  C., 168. 
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KINSTON COTTON MILLS v. LIABILITY ASSURANCE CORPORATION. 

(Filed 19 March, 1913.) 

1. Insurance-Employer and Employee-Indemnity-Cost of Defending Suit. 
A provision i n  a policy indemnifying a n  employer, that the company 

"will a t  its own cost defend suits in  the name and belialf of the insured" 
for injuries to  a n  employee covered by the policy, renders the insurer 
liable for reasonable expense incurred by the employer in  defending a 
suit contemplated by the policy, wherein he was successful and unable 
to recover the costs under an insolvent prosecution bond. 

2. Insurance-Indemnity-Structural Alterations-Ordinary Alterations-In- 
tcrpretation of Policy-Words and Phrases. 

Where a policy of indemnity insures an employer against "damages 
on account of bodily injury" to a n  employee, "including death," and in 
express terms excludes injury or death caused to "any person in connec- 
tion with the making of additions to or structural alterations in, 
. . . any building or plant," by the term "structural alteration" is 
meant such as would change the physical structure of the plant, and 
not such a s  would be an "ordinary alteration or repair," and in this case 
it  is  held that  i t  was a question for tlie jury as to  whether the substi- 
tution of a brick chimney for iron smokestacks was only an "ordinary 
alteration," and not excluded by the provision of the policy. 

,3. Same-Opinion-Evidence-Observation. 
Upon the question of whether the substitution of a brick chimney for 

iron smokestacks a t  the plaintiff's plant was a n  ordinary alteration, it  
was competent for a witness of long experience in  such matters to  tes- 
tify, from his own observation, whether the alteration was an ordinary 
one, and not excluded from the policy of indemnity of the employer by the 
terms "structural alterations" therein used. 

4. Insurance-Indemnity-Employer and Employee-Ordinary Alterations. 
The plaintiff contraced to have a brick chimney built to replace iron 

smokestacks used in its plant, and a s  a part of the consideration agreed 
to furnish sand from its own premises. While its employee was digging 
out the sand, i t  caved in on him, causing his death: Held, the em- 
ployer was indemnified for the death of the employee under a policy 
wherein the insurer was made liable for the death of an employee, suf- 
fered "while within or upon the premises, etc., by reason of the opera- 
tion of the trade or business . . . including the making of repairs 
and such ordinary alterations as are  necessary to the care of the prem- 
ises and plant, and their maintenance in good condition." 

APPEAL b y  plaintiff f r o m  Carter, J., at November Term,  1912, of 
LENOIR. 

Rouse & Land for plaintiffs. 
Davis dc Davis and E. 0. Burgwyn for defendant. 
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CLARK, C. J. This is an action on an insurance indemnity con- 
(563) tract, for the recovery of $1,135 for expenses paid in defending 

a suit against the plaintiff, brought by Flanner, administrator of 
R. E. Hawkins, an employee of the plaintiff, on account of the alleged 
negligence of plaintiff causing the death of said Hawkins while at 
work in  the employ of the plaintiff. Said indemnity policy contained 
a provision of iniurance for liability "for damages on account of bodily 
injuries, including death, resulting therefrom, accidentally suffered 
by any employee of the assured while within or upon the premises or 
mays adjacent thereto, by reason of the operation of the trade or busi- 
ness described in the schedule, including the making of repairs and such 
ordinary alterations as are necessary to the care of the premises and 
plant and their manitenance in good condition." 

The policy excludes liability for injury or death caused to "any person 
in  connection with the making of additions to or structural alter- 

(564) ations in, or the construction of, any building or plant." There 
is also a provision that, '(the corporation will at  its own cost de- 

fend such suits (even if groundless) in the name and behalf of the 
assured." I n  this case the action by Flanner, administrator, was unsuc- 
cessful. The defendant admitted that the sum of $1,135 was paid out 
by the plaintiff in the proper and necessary defense of the action against 
it, and that this amount was a reasonable expense in the defense of the 
action. I t  was also admitted that the estate of Hawkins was insolvent, 
and that the plaintiff did not recover back any costs or expenses paid out 
by i t  in defending said action, and also that the plaintiff gave all notices 
required by the terms of the policy, its defense resting upon the ground 
that the injury was not one covered by the policy. 

The evidence is that two iron smokestacks used by the plaintiff being 
unsatisfactory, the plaintiff contracted with an independent contractor 
to have a brick chimney erected to take the place of the two iron stacks. 
The plaintiff, however, contracted to furnish the sand, crushed rock, 
and the ordinary building brick. The plaintiff undertook to get the 
sand upon its own premises, and for said purpose R. E. Hawkins, who 
was a mill hand, was engaged, together with other employees, digging 
sand from a hole on plaintiff's premises, when he met his death by the 
caving in of the hole. 

We think the court erred in refusing to permit the witness Taylor, 
who had twenty years experience in the cotton mill business, to state 
whether work of this character was the repair of, or an addition to, the 
mill plant. The evidence offered was not a mere matter of opinion, but 
the result of knowledge and observation by the witness. Davenport v. 
R. R., 148 N. C., 287; Ives  v. Lumber Co., 147 N .  C., 306; Morrisett v .  
Cotton Mills, 151 N .  C., 33. I t  is true, the jury upon all the evidence 
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could have drawn their own conclusion on this point. But the evidence 
of Taylor, if it had been admitted, would have been only a matter for 
consideration by them, and not conclusive. 

The real point in the case is in regard to the correctness of the nonsuit 
ordered by the court, and upon this the evidence must be taken in the 
light most favorable to the plaintiff. 

I t  is not clear that the enlployment in which IIawkins met his 
death was in the "making of an addition to, or structural altera- (565) 
tion in, or in the construction of, any building or plant." I t  
would seem he was simply a mill employee, digging sand on the premises 
of the plaintiff, for use in the "making of repairs and for such ordinary 
alterations as are necessary in the care of the premises and plant and 

which had proven unsatisfactory may have been an alteration which was 
"necessary to the care of the premises and plant." It  is true, the plain- 
tiffs had engaged an independent contractor to erect the chimney, but 
besides paying him for his work, the plaintiff agreed to furnish the brick 
and the sand. To the latter end it took the sand off its own premises by 
the labor of its own employees. To that extent Hawkins was engaged 
in making an alteration which was necessary for the plant and its proper 
maintenance. The "structural alteration," which was excepted by the 
policy, would be such alteration as would change the physical structure 
of the building and plant. That was not done here by the erection of a 
brick chimney in the place of the two iron stacks, which would seem a 
mere incidental or ordinary alteration, necessary to the maintenance of 
the plant in  good condition, and therefore within the terms of the policy. 
I f  so, i t  was an ordinary, and not an extraordinary alteration (which 
last required a special permit), and the plaintiff was engaged in making 
such alteration to the extent of digging sand therefor with its own 
employees. 

At the least, there being a controversy whether the work of substitut- 
ing one chimney for ttvo was a "structural alteration," which was ex- 
cluded by the terms of the policy, or an "ordinary alteration or repair," 
which was within its terms, the question should have been submitted to 
the jury as a mixed question of law and fact under proper instructions 
from the court and with the aid of the evidence of Taylor, which was 
improperly excluded. 

The judgment of nonsuit is set aside. 
Reversed. 
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(566) 
ROPER LUMBER' COMPANY v. L. F. SWAIN. 

(Filed 19 March, 1913.) 

1. Wills-Lands Sold for Distribution-Executors and Administrators- 
Power of Sale. 

The general rule that where land is  devised to be sold for division 
among the heirs or devisees, without more, the executor is without 
power to convey, does not obtain when a contirary intention appears 
from the terms of the will. 

2. Same-Interpretation of Wills-Intent. 
Where a will disposes of a large real and personal estate, and directs 

very generally a sale for division among the heirs and legateea, and 
concludes with the provision that the executors shall "to all intents and 
purposes execute this my last will and testament according to the true 
intent and meaning of the same, and every part and clause thereof," 
the intention of the instrument i s  to confer on the executors the power 
to sell and convey the lands for the division specified therein. 

3. Deeds and Conveyances-References for Description-Presumption-Reg- 
ister of Deeds-Par01 E~idence of Location. 

Where a deed purporting to convey large tracts of land refers to va- 
rious former deeds in the chain of title for description, giving the county, 
number of book and the page, the entries necessarily refer to the books 
in the office of the registers of deeds of the respective counties, which 
become a part of the description of the conveyance in question, and 
when these descriptions a re  not too vague or uncertain, par01 evidence 
is competent to identify the land thereunder. 

4. Deeds and Conveyances-Lappage on Lands-Possession-Outer Bound- 
aries-Color-Exclusion in Boundaries. 

Where there is a lappage upon lands according to the description of 
plaintiff's and defendant's deeds, including the loczls in quo, the defend- 
an t  cannot establish his title thereto by seven years adverse possession 
under color, claiming to his outer boundaries, when muniments of title 
In the line claimed by the plaintiff are recognized in the deed under 
which defendant claims, and excludes the lands in controversy. 

APPEAL from Carter, J., at July Term, 1912, of ONSLOW. 
Civil action, trespass q. c. fr., involving also an issue as to title. 
The jury rendered the following verdict: 

First. Did the defendant trespass upon the lands of the plaintiff, 
(567) as alleged in the complaint ? Answer : Yes. 

Second. What damage, if any, is the plaintiff entitled to recover 
of the defendant ? Answer : $50. 

Third. I s  defendant3,s lessor the owner of the lands described in the 
answer, or any part thereof? Answer: Yes. 
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Fourth. I f  so, what are the true boundaries of said lands? Answer: 
Beginning at  A, running to B ;  thence 10 poles and 21 L to the nearest 
point in the edge of the pocosin, thence with the edge of the pocosin to 
the letter R ;  thence to S ;  thence to I;  thence to J ;  thence to K ;  thence 
to L ;  thence to M, and thence back to the beginning, as indicated on the 
map by the letter A. The above description shown on map. 

Judgment for plaintiff and defendant excepted and appealed. 

Frank Thompson and L. I .  Moore for pla,intiljc. 
Robert Ruark  and J .  B. Schulken for defendant. 

HOKE, J. There was evidence on the part of plaintiff tending to 
establish title in  one Christopher Stephens; that the same had passed 
by mesne conveyances to plaintiff company, and that defendant had 
committed trespass upon the land therein conveyed. One of the deeds 
in  the line of plaintiff's title was that of George H. Simmons, executor 
of Christopher Stephens, and i t  was insisted for defendant that the ex- 
ecutor had no power to make a conveyance of testator's realty. 

The general rule undoubtedly is that where land is devised to be sold 
for division among the heirs or devisees, without more, the executor 
is without power to convey (Council 2). Avire f t ,  96  N .  C., 131), but the 
rule yields when a contrary intention appears from the terms of the will, 
and we are of opinion that the modification of the rule should prevail 
in the present case. The will disposes of a large real and personal estate, 
including the land in controversy, and directs very generally a sale 
of the same for division among the heirs, legatees, etc., chiefly among his 
four children, and concludes with the provision appointing the executors : 
"To all intents and purposes to execute this my last will and testament 
according to the true intent and meaning of the same and every part and 
clause thereof." A clause of this character was held to confer on 
an executor the power to sell realty in Saunders v .  Saunders, (568) 
108 N. C., 327, and the authority is decisive of the question 
presented by this exception. Again, it was objected that two of the 
mesne conveyances in the line of  lai in tiff's title were defective in that 
they did not contain written words sufficiently definite to permit the 
introduction of par01 testimony to fit the description to the land con- 
veyed. These deeds, one from W. B. Blades and others to the Blades 
Lumber Company and from that company to  lai in tiff, purported to con- 
very large tracts of land lying in the counties of Craven, Jones, Onslow, 
Pamlico, and Carteret, State of Xorth Carolina, and referring to the 
various deeds for description in terms as follows: "E. B. Hackburn, 
Craven County, Book 34, p. 390," giving each deed by name, book and 
page. 

4 6 1  
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"Jones County: Brinkley, Charles and wife, Book 40, p. 535," etc., 
giving each deed by name. 

"Onslow County: Andrews and Hall, Book 61, p. 237. Simmons, 
G. H., e t  al., Book 67, p. 461. Simmons, G. H., Book 67, p. 271," etc., 
giving each deed by name of parties, book, page, etc., and like reference 
in other counties. These entries must refer to the registry books of the 
respective counties, the only place where deeds for land are or are re- 
quired to be registered. Without the aid of p a r d  evidence, they carry 
the mind unmistakably to these books, and, this being true, the deeds 
referred to for purposes of description become a part of the conveyances 
just as much as if incorporated in them. Guclger v. White,  141 N. C., 
507; .Everett v. Thomas, 23 N. C., 252. I t  was further urged that de- 
fendant was protected by reason of adverse occupation for the required 
time, under his own deeds and grant and color, and that, being upon the 
lappage, the force and effect of such occupation would be carried to the 
outer boundaries of the deed, covering the locus in quo. The position 
is sound in proper instances, but, as applied to the facts of this case, it 
does rlot aid the defendant. The description in his own grant and deed 
recognizes and calls for the "Williams patmt" and the "John TTilkins 
patent," two of the muniments of plaintiff's title, and exclude the effect 
of his deeds as color beyond these two lines. Defendant had no color 
of title, therefore, beyond the line of these patents, and, with- 
out this, his occupatiqn did not suffice to mature his title. On (669) 
perusal of the record, we find no error, and the judgment in 
plaintiff's favor must be affirmed. 

No error. 

Cited: Broaclhurst v .  Mewborw, 171 N, C., 402, 403. 

L. T. BYRD ET AL. V. J. A. SEXTON. 

(Filed 1 9  March, 1913.) 

1. Deeds and Conveyances-Description of Lands-Par01 Evidence. 
In an action to recover damages of a grantee for wrongfully cutting 

timber, it appeared that the deed to the timber in question described 
the lands on which the timber was situated as follows: "All the tim- 
ber of the size and kind hereinafter named" on the tract of land in a cer- 
tain named township and county, adjoining the lands of T. L.'s estate, 
and others, and being the tract upon which the grantor then resided, 
containing a stated number of acres: Held, the land is sufficiently de- 
scribed to admit of par01 evidence to fit the land to-the description. 
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2. Aanle-Standin.: Timber-Size Not Specified-Interpretation of Dee&. 
Where a conveyance oi timber on certain described lands fails to state 

the size of the trees to be cut therefrom, i t  passes tide, in the quantity 
specified, to all the timber trees growing upon the land or lying thereon 
in their natural state which are capable of being sawed into merchant- 
able lumber by the mills and methods usually employed by sawmill men 
in t h ~ t  vicinitj . 

3. Deeds and Conveyances-Standing Timber-Time for Cutting and 1Ken1o1- 
ing Timber-Extension P r i ~  iEege-Illtent-Interl~retath of Deeds. 

Where a conveyance of standing timber on descrlbcd lands provides 
that  the grantee "shall have iour years from the date of the deed to 
commence cutting and removing the timber, and in case the same is not 
commenced within that time" the conveyance and all the provisions and 
agreements for paying for said timber to  be void, the quantity sold be- 
ing 100,000 feet, with the privilege to the grantee of cutting the same 
amount, a t  the same price, in addition, which privilege was exercised 
and the terms of payment complied with: I jeld.  from the inient gath- 
ered from the entire instrument, the grantee therein had four years 
from i ts  date in which to enter upon the land and commence cutting, and 
having commenced cutting within that period, and given notice of his 
election to take the additional 100,000 ieet and tendered the money 
within the time, he must be allowed, after the four years, the reaspti- 
able time r e q u i r ~ d  to continue and complete the cutting of the amount 
stipulated for in  his deed. 

APPEAL from Fergus0"11., J., at Novenibcr Term, 1912, of 
HARKETT. ( 570) 

Civil action to recovcr damages for wrongfully cutting trees 
on the lands of plaintiffs. Plaintiffs, as heirs at  law of L. W. Cyrd, de 
ceased, sued defendant, alleging a wrongful cutting of timber on the 
land under a timber deed from 1;. W. Byrd, bearing date 13 November, 
1905. Defendant denied any cutting in excess of the rights and interests 
conveyed to him under the deed. The jury rendered the following 
verdict : 

First. Did the plaintiff's anccstor, L. W. Byrd, on or about 13 Novem- 
ber, 1905, sell to the defendant, J. A. Sexton, 100,000 feet of timber to 
be cul on the land described in the cornplaint and answer, at the price 
of $2 per thousand feet, with the privilege of cutting an additional 
100,000 feet upon the same terms, as alleged in the answer? Answer: 
" Y c s . ~ ~  

Second. Did thc defendant wrongfully and unlawfully enter upon the 
lands mentioned in the complaint and answer? Answer : 

Third. Did the defendant wrongfully cut and carry away from said 
land any timbcr after the death of L. W. Ryrd? Answer: "No.77 

Fourth. IIow many feet of timber has the defendant u~rongfully 
cut and removed from said land? Answer: "None." 
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Fifth. I f  so, what are the plaintiffs entitled to recover therefor? 
Answer : "Nothing." 

Judgment for defendant, and plaintiff excepted and appealed. 

W. P. Byrd, E. F. Young, and R. L. Godwin for plaintiff. 
D. H.  McLean & Xon and Clifford & Townsend for defendant. 

HOKE, J. The evidence tended to show that on 13 November, 
(571) 1905, L. W. Byrd, deceased, under whom plaintiffs claim, con- 

veyed to defendant by written deed, duly executed, "all the timber 
of the size and kind hereinafter named" on the tract of land in  Lilling- 
ton Township, Harnett County, N. C., adjoining the lands of Florence 
Truelove, E. J. Lilly's estate, and others, and being the "tract of land 
on which I now reside, containing about 240 acres," together with the 
full right and privilege for and during the term of four years from 
date of conveyance, in  person or through their agents or servants, to 
enter upon said land, and pass and repass over same, to cut and 
remove said timber, construct and operate tramways, etc., deemed 
necessary for the purpose for cutting or removing the timber hereby 
coliveyed, and to operate and use same as long as said parties may de 
sire, etc. The payment for said timber to be as follows: $50 down, 
$50 when cutting is commenced, and $100 more when 100,000'feet are 
cut; and the party sells and confers upon the party of the second part 
the privilege of cutting an additional 100,000 feet at the same price, etc. 
The deed closing with the following provision: "It is understood and 
agreed by said party of the first part that the said party of the second 
part, his heirs and assigns, shall have four years from the date of this 
conveyance to commence the cutting and removing of said timber, 
and i11 case the same is not commenced within that time, then this convey- 
ance and all provisions and agreements for payment for said timber are 
to be null and void." 

There was evidence on part of defendant tending to show that the 
land on which the timber was cut was the same land referred to and 
described in the deed. That defendant had entered and cut the first 
100,000 feet within the four years, and within that time also had notified 
the owners that he elected to take the second 100,000 feet at the contract 
price and had offered to pay the same to the executors and heirs at law 
of his grantor, L. W. Byrd. 

On the part of the plaintiff, it was proved that there were five or six 
hundred thousand feet of pine lumber on the land and large quantities 
of gum, oak, poplar, etc. 

Upon this, the evidence chiefly relevant to the question pre- 
(572) sented, i t  was objected for plaintiff: (1) That the deed under 
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which defendant claimed was void by reason of insufficient descrip- 
tion of the land. (2) By reason of vague and insufficient descrip- 
tion of the timber. (3) By reason of conflicting and indefinite stipula- 
tions as to the time when the cutting of the timber should take place. 
But in our opinion neither position can be sustained. On authority, the 
land is sufficiently described to admit of par01 testimony to fit the 
description to the property. Ward v. Gay, 137 N. C., 397; Rowe v. 
Lumber Co., 133 N .  C., 433; Perry v. Scott,  109 N.  C., 374; Eul is  v. 
McAdams, 108 N, C., 507. 

And as to the timber, the land being properly described and identified, 
the descriptive words are sufficient to pass to the extent of 200,000 feet 
all the timber trees growing upon the said land or lying thereon in their 
natural state which were capable of being .sawed into merchantable 
lumber by the mills and methods usually employed by sawmill men in 
that vicinity. Wiley  v. Lumber Co., 156 N.  C., 211 ; Ward v. Gay, supra; 
N a s h  v. Driscoe, 51 N.  C., 417; U .  S. v. Ston3s et al., 14 Fed., 824; 
Hubbard v. Barton, 75 $10.) 65. 

On the third position, having proper regard for the rule that the intent 
of the parties must be gathered from the entire instrument and that 
each and every part should be allowed significance when this can be done 
by any reasonable construction (Hendricks I) .  Furniture Co., 156 N. C., 
569)) we are of opinion that the defendant, the grantee in  the instru- 
ment, had four years time from the date of the contract in which to 
enter on the land and commence cutting, and having commenced within 
said four years, and having given notice of his election to take the 
additional 100,000 feet, and tendered the money within the time, he 
mu'st be allowed after the four years the reasonable time required to 
continue and complete the cutting of the amount stipulated for in  his 
deed. Bateman v. Lumber Co., 154 N .  C., 248; Milling Co. v. Cotton 
N i l b ,  143 N.  C., 307. 

According to all the testimony, the defendant had entered and com- 
menced cutting within the four years, to wit, some time in September, 
1909, and having cut and paid for the first 100,000 feet, he gave notice 
within the four years of his election to take the additional 100,000 
feet, and tendered the money therefor both to the executor of his (575) 
grantor and several of the heirs. To the extent of the 200,000 
feet, therefore-and there is no claim he has gone beyond this-defendant 
has only cut within the rights belonging to him by the terms of his con- 
tract, and has been properly absolved from liability to plaintiffs. 

There is 
No error. 



IN T H E  SUPREME COURT. 

R .  E. B R O W N  v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 26 March, 1913.) 

1. Carriers of Passengers-Negligence-Duty of Conductor-Assault on Pas- 
senger-Anticipation of Assault-Protection of Passengers. 

A conductor on a railroad passenger train is held to a high degree 
of care in  looking after and protecting passengers on his train, and he 
is clothed, to some extent, with the powers of a peace officer; and if he 
fails to act in certain instances it  may be imputed to the company's 
wrong; and i t  is held that, by reason of these exigent duties and of his 
right to protect himself in emergencies, a right present in negligence as  
well as  in  other cases, he is not always required to await developments 
or remain inactive until there is  some overt act by a passenger import- 
ing a present physical menace either to himself or the other passen- . 
gers; but in  view of alT the facts known or as  they may reasonably ap- 
pear to him, he may a t  times interfere to prevent or forestall violence. 

2. Same-Damages-Justification of Conductor-Evidence. 
In  a n  action to recover damages of a railroad company for an as- 

sault upon the plaintiff, a passenger, as  he was leavipg the train, there 
was evidence tending to show, and per contra, that the plaintiff's con- 
duct on the train was improper; that he did not give his ticket to the 
conductor, who required him to pay his cash fare, whereupon the plain- 
tiff threatened the conductor when he reached his destination; that pas- 
sengers warned the conductor to look out for the plaintiff a t  his desti- 
nation, that  he was armed with a pistol; and that the conductor had 
other employees of the road present a t  the steps of the car a t  the sta- 
tion where passengers were alighting; that a s  plaintiff was getting off 
the train, with a bundle under his arms, he was seized by the other 
employees and searched by the conductor for a weapon, which he failed 
to find; that  the manner of the search made by the conductor was by 
passing his hands over the plaintiff's clothes, gently slapping the pock- 
ets ;  that  after the plaintiff was released he assaulted the conductor, re- 
sulting in being knocked down by him, and for which assault the plain- 
tiff seeks to recover the damages alleged; i t  is Held, that an instruction 
that the jury find for the plaintiff if they believe the evidence erro- 
neous, for i t  was a question for the jury to determine, in view of the facts 
as they reasonably appeared to the conductor, whether he was justi- 
fied in  seizing and searching the plaintiff as  he was alighting from the 
train. 

3. Verdict, Directing-Evidence, How Considered-Defendant's Rights-Con- 
tradictory Evidence-Negligence-Evidence-Appeal and Error. 

Where the trial judge directs the jury to find for the plaintiff if they 
believe the evidence, the whole evidence should be considered in the light 
most favorable to the defendant; and though it  may appear from the 
examination, in part, of defendant's own witnesses, that the instruction 
may have been correct, i t  will be held for error if taking the evidence 
as  a whole there was sufficient to constitute the defense relied on by 
him. 

ALLER, J., dissenting; CLARK, C. J., concurring in the dissenting opinion. 
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APPEAL from Carter, J., at January Term, 1913, of PENDER. 
Civil action to recover damages for wrongful injuries to the person. 
The evidence of plaintiff tended to show that on 7 March, 1910, 

he was a passenger on defendant's train, having purchased and (574) 
holding a ticket from Wilmington, N. C., to Rocky Point. That 
after the conductor had taken up plaintiff's ticket, plaintiff went 
forward to the smoker, and was again forced to pay his fare under threat 
of being cjected from the train, the conductor insisting that no ticket or 
fare had been collected from plaintiff. That after a verbal altercation, 
the conductor left the car arrd when the train stopped at Rocky Point, 
plaintiff'ss dcstination, and as hc was endeavoring to alight, having 
some bundles in  orre arm, and when he stepped down on the platform, 
he was seized by the baggageman, the porter, and another, and 
searched by the conductor. That plaintiff was then turned loose, (575) 
and in the quarrel that ensued the conductor called plaintiff a 
liar, plaintiff said, "You are another," and he was then knocked down 
and beaten and injured by the conductor, to his great damage. 

There was evidence offered by dcfendant in  denial of plaintiff's iight 
to recoqer, and on issues submitted the following vcrdict was rendered : 

1. Did defendant company, through its employees, assault and beat 
the plaintiff, as is  alleged in the complaint? Answer: Yes. 

2. Had the plaintiff's contract of carriage ended before he was 
assaulted ? Answer : No. 

3. What damage, if any, is the plaintiff entitled to recover? Answer: 
Five thousand dollars ($5,000). 

On the first issue the court charged the jury as follows: 
"First. Did the defendant company, through its employees, assault 

and beat the plaintiff, as alleged in the complaint? I t  is not denied that 
upon the instant of the plaintiff leaving the train he was seized and 
held by authority and under the directions of the conductor for a space 
of a few seconds a t  least, and that while being so held his person was 
searched by the conductor by his feeling on the outside of the pockets 
of the plaintiff; and since in the opinion of the court the evidence fails 
to disclose any legal justification for the seizure of the  lai in tiff's person 
and the search made at  that time, the court instructs the jury that if 
they believe the cvidence they will answer the first issue 'Yes.' " De- 
fendant excepted. 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

3. (3. Grady and Herbert McClammy for plaidiff. 
Davis & Davis, J .  T .  Bland. H.  L. Rtrvens, and Ii. 0. Burgwyn f o r  

def rndant. 
467 
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HOKE, J. I t  has been repeatedly held that on motion to nonsuit 
the evidence which makes for defendant's justification or defensc must 

be taken as true and interpreted in the light most favorable to 
(576) him. D e p p e  v. R. R., 152 N. C., 79; Cotton v. R. R., 149 N. C., 

229. Th- same rule is properly applied to a charge, "if the evi- 
dence is believed7' or if the facts arc as testified to, etc., and operates in 
favor of any litigant whose rights arc adversely affected, whether plain- 
tiff or defendant. Applying the principle, while the testimony of plain- 
tiff, if accepted by the jury, clearly established an actionable wrong on 
the part of the conductor and employees, for which the defendant is 
responsible (Stanley v. R. R., I60 N. C., 323; R e w y  v. R. R., 155 N. C.,  
287, and Hutchinson v .  R. R., 140 N. C., 123), we think there was error 
in the portion of his Honor's charge above excepted to, and upon this 
feature of the case and also on the entire evidence the defendant is 
entitled to have thc issue as to its liability referred to the decision of 
the jury. 

Upon this question, a summary of the plaintiff's evidence has been 
heretofore given. On the part of the defendant, there was testimony 
tending to show that plaintiff had not given the conductor any ticket 
and failed and refused to exhibit one when asked for it, claiming that 
his ticket had been already taken up. That after discussing the matter, 
the conductor insisted on a ticket or payment of fare, and compelled the 
payment of the cash fare. That his mariner was considerate and that of 
plaintiff was improper, and that he showed signs of being under the 
influence of whiskey; that when plaintiff paid the money to the conduc 
tor he told him that he woiild get even with him at Rocky Point, two 
of the passengers testifying that he said this with an'oath; that when 
the conductor left the car after having told the plaintiff he would have 
to pay or be put off, or after he had paid, two passengers testified that 
they saw plaintiff move something from his hip pocket to the front 
pocket of his coat, and that the witness took it to be a pistol; that 
the witness informed conductor that he had better bc careful 
and that he had seen plaintiff put a pistol in his coat pocket; 
that the conductor thanked him, and, going forward to the 
haggage car, told the baggagcman about it, and asked him to come out 
and watch for him while he assisted the passengers in getting off; that 

this was done, and as plaintiff came down the steps some of the 
(577) passengers callcd out, "Look out for that fellow; hc has got a 

pistol," and as he got off the train the baggageman seized and held 
him, and whcn the passengers were helped off, thc conductor went to 
him and s~arched him by putting his hand over the outside of plaintiff's 
pockets, and, fiinding nothing, told the baggageman he had nothing, to 
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turn hirn loose, and signaled the train forward; that as it moved away, 
plaintiff made an assault on the conductor, struck him and kicked him, 
and the (=onductor struck him back, and in the fight knocked plaintiff 
down. The oficcr's own evidence as to what occurrcxd after the fare was 
paid being as follows: "After we lcft the water tank at  Castle IIayne he 
went in  front of the platform in  the door and commenced smoking 
cigarettes, and I told Brown it was objectionable to smoke tlrere; to 
come back in the car;  that i t  was against the rulcs to ride on the plat- 
form of the car. Brown said, 'You have too much to say.' I told him 
I was sorry he took i t  that way. Brown said, 'Well, that's all right; 
you made me pay my fare; damn you, I will fix you when I get to 
ILocky Point to-night.' I said, 'A11 right.' I then said, 'If you use 
any more yrldanity in the car (my wife was within a few feet of him, 
and several othw ladies), you won't go to Rocky Point,' and I then 
passed on. ,Just before getting to Rocky Point, 1 went to my baggage 
master myself and told him a fellow back there said he was going to fix 
me when I got to Rocky Point, so I would rather not have any trouble 
with him; that I did not care to hurt him while I am assisting passengers 
off, and 'I would be glild if you would put on your civilian coat and hat 
and come and watch out for me,' and be did i t ;  and as the passengers 
started disembarking, several of them run oat and said, 'Look out for 
that fellow; he has got a pistol,' and he jumped off the train and Johnson 
grabbed him and held him until I assisted the passengers off, and 1 
went to him and sclarchcd him, and I did it for the safety of myself 
and the other passengers around. I n  searching, I simply put my hands 
over his pockets on the outside and slapped them. 1 said, 'He has no 
pistol; turn him loose,' and 1 signed the train ahead, and the lrain 
started, and as I got out he rushed up and hit mc, and 1 turned around 
to defend myself. H e  was close by and 1 simply shoved hirn off 
and mid, 'You go or1 ; 1 don't want to have any trouble with you.' (578) 
Brown said be would go nowhere, 'You damn scoundrel, you made 
me pay my fare,' and he then knocked my cap off about 10 feet and came 
back at  me a second time. 1 had a lantern (1 only have one hand that I 
can use), and he came back at me with a rush and kicked me and tried to 
hit me again. I defended nlyself, and he kept right on fighting, and 
I finally got one lick at lrim and knocked him down and got on the train 
and leil. I hit ].rim with my fist. I did not knock him down when T hit  
him with the lantern, nor break the lantern. The bottom fell out of 
the lantern and the porter picked i t  up and I used it from there to 
Rocky Mount." 

Upon this and the other testimony relevant to the inquiry, we do not 
think that the trial court could properly tcll the jury that if they 
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believed the evidence thc defendant was in default by reason of having 
taken hold of thcl man and searched him as he descended from the car. 
I t  is earnestly urged for plaintiff that at  the precise time he was seized 
by the compai~y's employees, he was in the act of alighting from the 
car with a lot-of bundles in one arm and that he was making no hostile 
demonstration towards any one and was not in a position to do so, and 
that one cannot justify an assault upon another with intent to injure 
him by reason of mere rumors or reports, without more; there must be 
some overt demonstration amounting to a present menace. As a general 
or abstract proposition, this may be truc; but i t  does not correctly state 
the casc presented here. 

A conductor of a railroad train is charged with the duty of properly 
looking after and protecting his passengers, and is held to a high degree 
of care in this respect. Penny v. R. R., 133 N. C., 221; 8. c., 153 N. C., 
296. 60 important is i t  considered that in  the performance of this 
duty he is clothed to some extent with the powers of a peace officer 
(Pell's Revisal, 2604a), and if he fails to act in proper instances, and 
injury results, his very failure may be imputed to the company for 
wrong. And by rcason of these exigent duties, and also of his right in  

emergencies to protect himself, a right present in negligence as  
(579) well as i n  other cases (L(c.idlnzu v. Sage, 158 N. Y., p. 73), a 

conductor is not always required to await devvelopments or remain 
inactive until there is some overt act importing a present physical 
menace either to himself or his passengers ; but, in view of all the facts 
known or as they reasonably appeared to him, he may at times interfere 
to prevent or forestall violence. Berry v. R. R., supra; 2 Hutchinson on 
Carriers, sccs. 978-970. 

I n  the case as presented on this appcal, there was no assault on the 
plaintiff as he  aljghted from the train with intent to  harm him; he was 
a t  that time only seized and held until the conductor could search him, 
which hc did by "feeling or slapping on the outside of plaintiff's 
pockets," followed by an immediate direction to turn him loose, and, 
restricting our decision to the facts embodied in the portion of the charge 
excepted to, and without prejudice to the other features of trhe evidence 
which may tcnd to inculpate or excuse the company, we are of opinion 
that plaintiff is entitled to havc the case in  this aspect submitted to 
the jury, to determine whether the conductor, under the principles stated 
and in  view of all thc facts as they reasonably appeared to him, was 
in their opinion justified in seizing and searching the plaintiff as he 
alighted from the train. 

No doubt a contrary view could very well be maintained by referring to 
plaintiff's evidence or even to the cross-examination of the defendant's 
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witnesses, and accepting that as the correct version; but, under our 
authorities, this is not permissible here. As said in Dale v. Taylor, rcfer- 
ring to a cross-examination of plaintiff's witness, and in which he had 
qualified his statement as made in chief: "True, the witness seems subse- 
qumtly to have qualified his statement, but we are not at  liberty to select 
the more favorable portion of a witness's statement and act on i t  for 
defendant's benefit. I n  a motion of this kind, we have repeatedly held 
that the evidence making for plaintiff's claim must be takcn as true and 
interpreted in  the light most favorable to him," and, as stated by the 
same principle defendants cause is entitled to the same treatment. For  
the error indicated the defendant is entitled to have his cause tried 
before another jury, and it is so ordered. 

New trial. ( 5 8 0 )  

ALLEN, J., dissenting: I f  the evidence is considered in the light most 
favorable to the defendant, I think his Honor was justified in  charging 
the jury that, in any aspect of it, the conductor was guilty of an assault. 

It may be that the plaintiff had said he would fix the conductor when 
he reached Rocky Point, and that some one had told the conductor he 
had a pistol, but the fact is that he had no pistol, and that he was leaving 
the car quietly, making no demonstration, when he was seized by two 
employees of the defendant after he reached the ground, and searched 
by another. 

The two employees had been stationed at  the place where passengers 
alighted, for the purpose of watching the plaintiff, and, upon the 
slightest demonstration, could have stopped him; but, acting under the 
orders of the conductor, they preferred not to wait until there was 
necessity for action. 

The conductor, who testified most favorably for the defendant, said, 
among other things : 

Q. You saw Brown when he was getting off? A. H e  didn't come 
down the steps I was on. 

Q. You stood there, and didn't you see him? A. Ycs, sir; saw 
him when they made the alarm. 

Q. H e  was not doing anything but moving along quietly? A. That's 
all I saw him do. 

Q. IIe had bundles in  his hands? A. I think he had one bundle, one 
armful. 

G. Got off the train quietly and peacefully? A. I can't swear what 
he was doing before. 

Q. From your observation, was he doing or saying anything? A. Not 
at that time. 

471 
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Q. 1 ask you, captain, if this man did anything in  this world to you- 
attempt to strike you or offer any violerlce to you at all-until after 
you placed him under arrest? A. Be had not attempted; no. 

I do not believe it can be law that three employees of the defendant 
can seize and search an uriarm~d passenger as he is leaving the 

(581) t ra in ,  quietly and peaceably, without threat or  dcmollstration, and 
not be guilty of an assault, and these are the facts as I read the 

evidence. 

CLARK, C. J., concurs in the dissent. 

H E N R Y  BARNES, ADMINISTKI~'IOK, V. ATLANTIC COAST LINE 
EAILROAD COMPANY. 

(Riled 2 April, 1913.) 

1. Railroads-Negligence-Principal and Agent-Scope of Agent's Authority 
-Declaration-llarnors-Hearsay Evidence. 

Where a railroad company is  sued for the negligent killing of plain- 
tiff's intestate, a fireman on dcfendant's train, owing to an alleged negli- 
gent defect in  defendant's waterspout he was required to use i n  filling 
the locomotive with water, declarations of a station hand a s  to the con- 
dition of the spout, in  plaintiff's favor, are  not within the scope of the 
declarant's agency, and inadmissible as hearsay; likewise, rumors in 
the neighborhood to that  effect, the latter being of less probative force 
than the former. 

2. Elidenee-Instructions-Testinruny of One Witness-Appeal imd Error. 
Where damages are sought of a railroad company for negligence fail- 

ing to supply ~ t s  fireman with a proper appliance for his work, result- 
ing in injury, and only one witness, defendant's engineer, had testified 
to a certain state of facts bearing thereon, a charge of the court that if 
the jury believed the injury occurred as  one of the engineers said it 
did, particularizing the testimony, to answer the issue of contributory 
negligence "Yes," is  not objectionable a s  singling out the evidence of 
one witness for the instruction, the instruction being upon the only 
evidence offered on that phase and pointed out to the jury by giving the 
name of the witness testifying thereto. 

APPEAT. by plaintiff from I'VpFb, J., at September Tcrm, 1912, of - - 

ROBESON. 
These issues were submitted : 

1. Was {he death of the plaintiff's intestate caused by the negli- 
(582) gence of the defendant, as allegtd in the complaint? Answer: 

No. 
472 
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2. Did the plaintiff's intestate by his own negligence contribute to his 
injury, as alleged in  the answer? 

3. What damage, if any, is the plaintiff entitled to recover of the 
defendant on account of the alleged injury? 

Plaintiff appealed. 

MciITeill d McNeil l  for plainstiff. 
McT,ean, lra.rser & McLean for defendant. 

BROWN, J. Plaintiff's intestate, John Stafford, was a fireman in  the 
employ of defendant. He  was killed at  a water tank near Pembroke on 
defendant's railway. Plaintiff contends that the waterspout was broken 
and defective, and, because of its defective condition, suddenly broke 
from its attachments and struck Stafford and killed him. The defendant 
contends that Stafford went out on the tender to fill i t  from the spout, 
lost his balance accidentally, fell and was killed; that the spout and 
attachments were in good condition and not defective. The jury so 
found, and answer:d the first issue "No.". 

The plaintiff offered the declarations of Fulton Carter concerning 
this matter and proposed to provc them by Williams Lowrie. They were 
properly excluded. Carter was a station hand, and the alleged declara- 
tions were not within the scope of his authority. They are hearsay in  
every sense. L y t t o r ~  v. Manufacturing CO., 157 N .  C., 331; Younce  v. 
Ltcrnbcr r o . ,  1 5 5  N .  C., 241 ; Rumbough v. Improvement  Co., 112 
N. C., 751. 

The plaintiff offered to prove that the condition of the tank "got to be 
a subject of neighborhood comment." A rumor is inferior in probative 
quality to hearsay, arid is incompetent as evidence to establish a fact. 

. Aopli ins  v. IIoplcins, 132 N. C., 25;  Xtccrliweather v. Benjamin,  32 
Mich., 305; 16  Cyc., 1213. 

The plaintiff excepts to the following extract from the charge: "If 
you find that i t  occurred in the way and manner one of the engineers said 
it occixrred, that he wext up on the tank and the spout was hanging 
up in its proper condition after the man fell; if you find that 
plaintiff's intestate was staildiilg on the tender and the chain got (583) 
caught, and the engineer told him to unloose the chain, and wldc  
he urlloosed the chain he fell, slipped and fell to the grouid, the conrt 
chargcs you that it ~vould be your duty to answer the first issue 'No' and 
to answer the second iswc 'Yes.' " 

I t  is contended by plaintiff that his Honor in this portion of his 
charge siugltd out one witness, and told the jury if they believed this 
witness to find for the defendant. 
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We'do not think. the charge is such an infraction of the rule as to 
warrant a new trial. The charge merely states the facts and recites 
them to thc jury, and instructed them substantially to answer the first 
issue "No," if they so found the facts. 

A reference to the witness as one of the engineers, without calling 
his name, and Irc the only one who testified to these especial facts, could 
not well have had any prejudical effect upon the minds of the jury. 

IIis IIonor had already fully and clearly stated all the contentions and 
evidencc relied upon by the plaintiff. 

Upon a perusal of the evidence and the entire charge of the court, 
we fail to find any substantial error. The learned judge who tried the 
case below seems to lravc been lenient to the plaintiff in  the admission 
of evidencc and in his charge to the jury. H e  not only stated at  length 
the contentions of the plaintiff in  their strongest light, but gave to the 
plaintiff an unusually exhaustive and fair charge upon the law bearing 
upon the issues. 

The case seems to have turned entirely upon the condition of the tank, 
and involved solely an issue of fact. 

The plaintiff offered evidence tending to prove that the spout was 
defective. The defendant introduced ten witnesses who testified that 
they used the spout shortly after the accident, and that i t  was not 
defective in  any particular. This question was fairly presented to the 
jury and resolved in favor of the defendant. We find 

No error. 

Citod: Morgan v. Benefit Society, 167 N. C., 266. 

(584) 
J. I. CASE THRESHING MACHINE COMPANY v. J. W. McKAY. 

(Filed 2 April, 1913.) 

1. Writaten Contracts-False Warranty-Fraud-Par01 Evidence. 
The defense of false warranty in a written contract of sale requires 

that the party relying thereon, being bound by the terms of the war- 
ranty, must have complied with them in order to recover; but this prin- 
ciple does not obtain where the contract itself is attacked for fraud in 
the procurement, for if the fraud is established, the contract is void, and 
hence parol evidence .is admissible to establish the fraud, and is not 
restricted by the written words of the contract, under the principle that 
they may not be varied by parol. 
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2. Same-Principal and Agent. 
Where in a written contract of sale of goods made by an agent there 

is a provision limiting the authority o f  the agent to make representa- 
tions respecting the goods, and the defense is established by the pur- 
chaser that the contract itself was obtained by the agent's fraud, the 
principal is bound by the representations made by the agent, though con- 
tradictory of the writing. 

3. Written ~ontrac t~raud-par01  Evidence-Burden of Proof. 
Where the purchaser of goods seeks to avoid a contract of sale made 

by the agent of the seller, for fraud of the agent in procuring the con- 
tract, he must show (1) that the representations relied on were made 
by the agent; ( 2 )  that the agent knew they were untrue, and made them 
with intent to deceive; ( 3 )  and that  he acted in reliance thereon in 
making the purchase. 

4. Same-Principal and AgentEvidence, Sufficient. 
Upon the question of fraud in procuring the sale of a traction engine 

by plaintiff's agent from the defendant, there was evidence in behalf 
of the defendant tending to show that the agent represented that  the 
engine would haul a certain amount of lumber a day; that i t  would de- 
crease the cost of defendant in hauling his lumber; that the engine was 
constantly breaking down and would not haul the quantity of lumber 
as  represented by the agent that . i t  would; that the agent knew that his 
representations were false, as evidenced by his saying the engine was 
worn out before it  was delivered; and it  is  Held, that the evidence was 
sufficient to be submitted to the jury upon the question of plaintiff's 
fraud, which, if the jury found to be true, would vitiate the written con- 
tract of sale. 

5. Same-Acceptance-Plea in Bar. 
Where a contract for the sale of a traction engine has been ,procured 

by fraudulent representations which vitiate the contract of sale, and it  
appears that  the purchaser, before he has had opportunity to test the 
engine, was induced by the agent of the seller to accept i t  and make a 
payment thereon, under the assurance that the contract would not bind 
him if the engine was not as  represented, the acceptance, under such 
conditions, does not bar the purchaser of his defense in  a n  action by the 
seller to recover the contract price. 

6. Same-Fraud and iWistake4~Satisfaction Slip." 
Where the purchaser of a traction engine has established fraud in 

the procurement of the contract of sale sufficient to  vitiate the contract, 
and has been induced to accept the engine, make a payment on the pur- 
chase price and give his notes for the balance thereof upon the false as- 
surance of the seller's agents that  it  would accomplish certain pur- 
poses for which it  was bought, and there is evidence that  the purchaser 
signed what is called a "satisfaction slip" a t  the time he signed the 
notes, reasonably mistaking i t  for one of the notes, and in an action to 
recover upon the notes this "satisfaction slip" is relied on as  a bar to 
the defense of fraud, and there is further evidence that the purchaser, 
a s  soon as  he reasonably could find out that  the engine was not as  rep- 
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resenred, notified the seller thereof and held the engine subject to his 
disposition, it is Held that it was for the jury to decide whether or not 
the defendant signed the "satisfaction slip" under a mistake, and i f  he 
did it would not bar his right of rescission upon the ground of fraud in 
the purchase; and Held further, that the "satisfaction slip" relied on in 
this ease only amounted to an expression that the defendant was pleased 
with his purchase before he reasonably could have discovered its worth- 
less character. 

( 5 8 5 )  APPEAL by plaintiff' from Webb, J., at September Term, 1912, 
of ROBESON. 

The following issues were submitted: 
1. Did the defendant execute the contract, notes, and mortgages alleged 

in the complaint? Answer : Yes. 
2. Did the defendant accrpt, the engine and fixtures after demonstra- 

tion and inspection of same by him, as alleged in the complaint? Ans- 
wer: No. 

3. Were the said notes, contract, and mortgage procured from de- 
fendant by false and fraudulent representations of the plaintiff's agent, 
as alleged in  the answcr? Answcr: Ycs. 

4. I s  the dcfendant indebted to the plaintiff, and if so, in 
(586) what amount? Answer : Nothing. 

5. I n  what amount, if anything, is the plaintiff indebted the de- 
fendant on account of money paid on the machinery to the plaintiff 
by the defendant 2 Answer : $500, with interest. 

6. I n  what amount, if anything, is plaintiff indcbted to the defendant 
for expenses incurred in the endeavor to operutc the machinery and 
other expenses incurred in connection with said machinery, as alleged 
in  the counterclaim of defendant as set forth in the answcr? An- 
swer : $231. 

From the judgment rendered, the plaintiff appealed. 

W .  n. Turrwr, norman Thompson f o ~  p l a i d i f .  
McLean, Varser & XcLean, Nclntyw, Lawrence cC Proctor for de- 

fendant. 

BEOWN, J. This action is brought to recover on notcs of defendant 
aggregating $1,774, given for the purchase of a traction engine sold to 
defendant by plaintiff's agent, one Crutchfield. 

Thc defendant for answer sets 1112 two defenses: First, that the plain- 
tiff warranted the quality and suitableness of the engine for the purposes 
intended, arid avers a breach of said warranty; sccond, that defendant 
was induced to enter into said contract by reason of the false and fraud- 
d e n t  representations of Crutchfield. the selling agent of plaintiff. 

The defendant appears to have rclied solely upon the last named de- 



N. C.] SPRING TERM, 1913. 

fense, and as no issue was submitted upon the question of false warranty, 
we will not consider that aspect of t h ~  case. 

There is this difference: A party relying upon a written warranty 
of quality in  the sale of personal property is bound by the terms of the 
warranty, and must comply with them in order to recover. Piaio Co. 
v. K e m ~ d y ,  152 N. (3., 196. Whereas the deferrsc of fraudulent repre- 
sentations, whereby one is induced to enter into a contract, is not founded 
on the contract, but, when established, vitiates and destroys it, and the 
restrictive stipulations contained in the contract fall with it. For this 
reason the contention of the plaintiff that much of the e d e n c e  
tends to vary thewritten contract cannot be sustained. (587) 

The case of Ef72pridg~ 11. Palin, 72 N. C., 216, has no appli- 
cation. I n  that case the attempt was to vary thc contract of warranty. 

The dcfeirse of fraud docs not change the contract, but nullifies it, 
and is competent for that purpose, as held in  Tyson v. Jones, 150 N .  C., 
181; Whitehurst v .  Insurance Co., 149 N.  C., 273. 

Tn Tyson 71. Jaws it was held that false and fraudulent representations 
sufficient to avoid a written contract may be shown by parol as a defense 
in an action for damages allegcd to have been sustained by its breach, 
as such does not tend to vary or contradict the writing, but to render the 
entire instrument void. 

To same effect, 1lanX- v.  C h n s ~ ,  151 N .  C., 1 0 8 ;  Basnight v. Job- 
bing (To., 148 N.  C., 350; Gwaltney v. Insurance Co., 138 N.  C., 928;  
I n s u r a n c ~  Co. v.  Knight,  160 N.  C., 502. 

I t  is contended that the contract contains a clause limiting the 
authority of the selling agent, and that McKap, being able to read, is 
fixed with knowledge of such clause. 

This position might bc well taken if the defense was based upon the 
contract, but it is well settled that a clause in a sale contract exempting 
the seller from liability for its agent's representations at variarrce with 
thc contract, does not protect the seller where the contract was void by 
reason of the agent's fraud. Machinp Co. 1 1 .  Bullock, ante, 1. 

I n  Unitype Co. v. Ashcmf l ,  155 N .  C., 63, i t  was said: "The declara- 
tions madc by the agent were madc by him durn f e rwl  opus, and his 
principal must be considered as bound by them as much so as if i t  had 
made them itself." 

As said in Pwblps v. O7rnno Po., 77 N. C., 233, "A corporation can 
only act through its agents, and must be responsible for their acts. I f  
a manufacturing corporation is not responsible for the false and fraudu- 
lent representations of its agents those who deal with i t  will be practi- 
cally without redress, and thc corporation can commit fraud with im- 
punity." Nanufacfuring Co. v. Davis, 147 N. C., 267; Pood Go. v. 
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E7liott. 151 N. C., 393; Nanufacturing Go. v. Peezer, 152 
(588) N. C., 516. 

Several praycrs for instruction b ~ i n g  up for review the sufi- 
ciency of the evidence of fri~ud. 

To justify a finding for. the defendant upon the third issue, relating 
to the fraudulent representations of Crutchfield, the agent of plaintiff, 
the evidence must tend to prove: ( I )  That the representations were 
made; (2 )  that the agent knew theg were untrue, and made them with 
intent to deceive; ( 3 )  that the defendant actcd in reliance thereon in 
purchasing thc engine. 

We think therc is sufficient evidence to be submitted to the jury upon 
each of these three elements of fraud. 

The representations are established not only by the evidence of the 
defendant, but by that of Crutchfield himsclf, who testified as follows: 

"I was salesman and expert for company; went around selling 
machines; i t  was usual to demonstrate their qualities; &Kay told 
me he wanted an cngine to haul lumber, and showed mc- road and said 
he wanted to haul from 4,000 to 5,000 feet at a load and make two trips 
a day; if hc could get an engine that would do that, he wanted it. H e  
said it cost him $1.50 to haul with wagons, and wanted engine to reduce 
cost. 

"I told McRay t thought that engine could haul 5,000 feet and make 
two trips per day. I told him tbis more than once. I told him that it 
would haul from 4,000 to 5,000 feet and make two trips per day under 
ordinary conditions of weather and roads, if he would make improve- 
mcnts 011 road. 1 thought engine would do what he wiinted it to do. 
I told him so. The only thing he told me he wantcd to do was to reduce 
haiding expenses. After it would not work, we talked about it, and I 
told him T thought i t  would do it." 

The defendant testified: ''I told him I would buy an engine if i t  
would reduce the cost of hauling sufficient to justify i t ;  told him i t  
was costing me $1.50 per thousand; showed him the road; he told me 
if I bought this engine 1 could reduce cost considerably; that i t  would 
not cost more than $4 per day to operate i t  and could make two trips 
a day and easily carry 5,000 feet at a trip. . . . I would not have 

bought the engine but for those representations. I told Crutch- 
(589) field repeatedly that I would have to rely upon what he said about 

it. I bad had no experience in operating traction engines. . . . 
H e  said he guaranteed that it would haul 10,000 feet a day and make two 
t r i p p e r  day and would improve the road in running ovcr it." 

B. I?. Faircloth testified: "Crutchfield said to McKay he could haul 
two trips and make 5,000 feet a trip in  one day." 
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Jasper Bullock testified: "Crutchfield told him he would guarantee 
i t  would give satisfaction; that it would make two trips and haul 5,000 
feet in a day; that he would guarantee it." 

R. T. Cobb testified: ('Crutchfield said it would haul 5,000 feet and 
make two loads a day. H e  said he would guarantee it, and if it did not, 
i t  was not MeRay's engine." 

I). E. Hester testified: "MoKay told Crutchfield he wanted an engine 
that would haul 5,000 feet at  a load and make two loads a day. Crutch- 
field said that the engine would do that;  that he would guarantee it." 

D. 3'. McCormick testified: "IIeard Crutchfield say damned old 
thing was worn out before i t  came here; ought to have been on scrap 
pile." 

There is abundant evidence tending to prove the falsity of Crutch- 
field's declarations; that the engine utterly failed to come up to the 
representations; that although handled by men pronounced competent 
by the agent himself, and although the road was properly repaired and 
weather was good, it never averaged even one trip a day or even 1,500 
feet of lumber. Instead of decreasing the cost below $1.50 per thousand, 
i t  increased the cost to $10.44 per thousand, not counting the cost of 
the cn,+ne. 

I n  addition to this, in hauling 20 loads, i t  constantly broke down; 
the hubs broke ; several spokes came out ; cog gearing slipped and broke ; 
clutch broke; gearing broke, etc. McKay spent over $150 in repairs 
in  trying to operate it I t  was never made to work, and after faithful 
trial was abandoned and plaintiff was notified to rcmovc it. 

That Crutchfield knew of the worthless character of the engine 
before he shipped it to the defendant is shown by his statement (590) 
to McCormick, quoted above. 

The plaintiff further contends that the defendant accepted the engine 
after demonstration by Crutchfield, and that wch acceptance is a bar 
to his defense. 

The plaintiff's evidence tends to prove that after Crutchfield had 
demonstrated the engine five days, the defendant then signed the written 
contract, Exhibit "A," paid Crutchfield $500 in cash and signed the 
notes and mortgage. At same time McKay also signed the "satisfac- 
tion slip" reading as follows: HANFR, E. C., 11 April, 1906. 

J. I. CASE THRISHJNG MACHINE COMPANY, 
Racine, Wis. 

GENTLEMEN :-Your Mr. J. T. Crutchfield has rendered us the desired 
assistance in  operating the machinery recently purchased from you, and 
we are well pleased with the same. Engine No. 16013. 

J. W. MCKAY. 
479 
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The defendant's evidence tends to prove that the -engine was operated 
thrce days before contract was signed. I t  did not come up to representa- 
tions. I t  was admitted that it rained constantly during that time; that 
the roads had not bcerr repaired and were in  very bad condition. Plain- 
tiff's agent had to Icave, and insisted that the contract be signed. De- 
fendant refused to do so. The agent then assured defendant that the 
failure of enginc to come up to representations was due to the weather 
and roads, and guaranteed that i t  would come up to representations in 
good weather when the road had been repaired. 

H e  further agreed that if i t  did not do so, the contract and notes 
should bo returned to defendant and the trade canceled. Defendant told 
the agent he had no way of knowing what it would do, but that he 
would s i g ~  the coritract upon thc guarantee that if, in good weather and 
after repairing the roads, the engine failed to come up to specifications, 
the notes and contract were to be returned to him and the trade canceled. 

We do not think the court would have been justified in  hold- 
(591) ing as a matter of law that there was a final and unconditional 

acceptance of the engine after examination by defendant himself. 
Defendant testified that he told plaintiff's agent when he signed the 

notes and slip that Ire knew nothing about ihat character of engines, and 
that Ire relied upon his representations and judgment. 

Acc.ording to defendant's version of the matter, if he acceptcd the 
engine, he did i t  relying upon Crutchficld's representations, and not 
upon his own examination. 

But ever] if defendant was under obligations to make an examination 
for himself before signing the contract, plaintiff cannot set up his failure 
to do so i n  excuse of the fraud of its agent. Machine CO. v. Bullock, 
ante, I. 

Sec also Grl f i th  11. Lumber Po., 140 N. C., 514; Hill v. Brown,  76 
N. C., 125; Lwncnrcl o. Power Co., 155 N. C., 15. 

As to the "satisfaction slip," the conkntion of plaintiff that the sign- 
ing of i t  bars defendant's defense cannot be maintained. 

There was evidence that this slip was of same size and character as 
the notes; that they werc spread out on a table shingle fashion; that the 
defendant was told there wcre the notes, and he signed under this appre- 
hension. 

His Honor submitted this to the jury under instructions that if de- 
fendant knew what he was signing he was bound thereby; but that if, 
upon the contrary, he signed the paper under a belief that i t  was a note, 
then he would not be bound thereby. 

We do not think the plaintiff can justly complain of his Honor's 
ruling in respect to this so-called "satisfaction slip." I n  our opinion, 
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i t  amounts to nothing more than an expression that the defendant was 
pleased with the engine at  that time, only a few days after its arrival. 
He  had not then discovered its worthless character, and that, as Crutch- 
field told McCormick, "It ought to have been on the scrap pile." 

I t  is contended that defendant retained thc engine and tried to work 
it for such a length of time as precludes him from rescinding the con- 
tract upon any ground. 

I t  was i n  evidence that as soon as defendant ascertained the 
engine would not haul the quantity of lumber represented, even (592) 
after the road was repaired and the weather cleared off, he a t  
once wrote the company. They sent a man to put i t  in shape. This effort 
failed. 

The defendant then (as suggested by plaintiff) ordered certain new 
parts and renewed the attempt to make it operate successfully. This 
being a failure, plaintiff's agent invited defendant to Greensboro for a 
conference. 

As long as a year after the execution of the notes, defendant agreed 
to pay them, provided the engine could be made to come up to repro 
sehtations. 

Wlicn he finally ascertained that i t  was absolutely impossible to make 
the engine perform the services, he put i t  aside and has not used i t  since. 

He made in all not more than twenty trips with it. H e  tendered i t  
back promptly to plaintiff. Defendant, having retained the engine 
under these circumstances, at  the request of plaintiff, trying to make i t  
perform the service i t  was represented as capable of performing, is not 
barred from asserting his right of rescission upon the ground of fraud in 
the purchase. 

There are fifty-four assignments of error in  this record. We have 
examined them and find them to be without merit. We content ourselves 
with reviewing the salient points of the case. 

No error. 

Cited: Gziano Co. v. Lim Stock Go., 168 N. C., 447. 
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(593) 
A. E. CAIN v. J. H. DOWNING. 

(Filed 26 March, 1913.) 

1. State's Lands-Entry-Vagueness of Description-Protestant's Rights- 
Pleadings-Interpretation of Statutes. 

Where a protestant against an entry of State's lands seeks to show 
that  the entry protested against is void for insufficiency of description 
of the lands sought to be entered, he denies the existence of the very 
fact which constitutes the essential basis of his protest, that  the entry 
covers lands belonging to him, which the State had no right to grant, 
having parted with the title. Revisal, sec. 1709. 

2. State's Lands-Entry-Vagueness of Description-Valid as  to State-Sub- 
sequent Entry-Survey. 

An entry on the State's vacant and unappropriated land is not void 
for vagueness of description of the lands entered as  between the en- 
terer and the State, and a n  indefinite description may be cured by a sub- 
sequent survey, the entry being valid so long as  there is  no subsequent 
entry made, which will entitle another to  challenge the right of the 
enterer. 

3. Same-Notice to Second Enterer. 
The requirement that  an entry on the State's vacant and unappropri- 

ated land describe the lands entered with sufficient definiteness, is  to  
give a second enterer notice of what lands have been entered; and as be- 
tween the State and the enterer, the entry is not void for vagueness in  
description, for i t  may be cured by a subsequent survey. Hence, a second 
enterer may not complain of a first entry being vague in i ts  description 
of thc lands, when he makes his entry after a survey has been made by 
the first enterer sufficient in i ts  description. 

4. State's Lands-Entry-Vagueness of Description-Protestant's Title. 
A protestant against an entry o n  the State's vacant and unappro- 

priated lands cannot contest the entry for vagueness of the description 
of the land without in  some way showing some right or title therein i n  
himself, for a s  between the State and the enterer the entry is valid, 
notwithstanding the vagueness in  the description. 

5. State's Lands-Entry-Description - Substantial Compliance - Notice- 
Par01 Etidcnce-Interpretation of Statutes. 

Where a n  entry on the State's lands describes the lands entered a s  a 
certain tract of land, being 200 acres near Colly Swamp, in  Colly Town- 
ship, and in and around Ditch Bay, adjoining the lands of D., M., O., and 
others, and being "a parcel or tract of land vacant, unappropriated, and 
subject to entry," the description is a substantial compliance with Re- 
visal, 1707, and sufficieni notice to a subsequent enlerer that  the lands 
have been previously appropriated; and it  is error to exrlude evidence 
tending to fit the lands to the description contained in the entry. 

APPEAL from Bragaw, J., at September Term, 1912, of BLADEN. 
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Tbis is a proceeding to protest an entry made by the defendant, (594) 
J. R. Downing, of a certain tract of land, said to contain 200 
acres. The entry was expressed in these terms : 

J. IT. Downing produced to the undersigned entry taker a writing, 
sigincd by himself, that he lays claim and enters a certain parcel or tract 
of land vacant, unappropriated and subject to entry. The land is situate 
in  Bladen County, Colly Swamp being the nearest water-course, being 
in  Golly Towllship, in and around Ditch Bay. The lines of other persons 
are J. IT. Downing, A. E .  Martin, Rate Owens, and others. The number 
of acres claimed are 200. This entry was made 24 September, 1908. 

WILLIAM WITITTED, 
Ent ry  Taker. 

Thiq cntry was protested by the plaintiff, A. E. Cain, on 5 October, 
1908, and an issue made up and sent to the Superior Court for trial. 
I n  that court the following proceedings were had : The protestant moved 
the court to dismiss the errtry, on account of the insufficiency of the 
description in said entry to allow the enterer to proceed thereon with 
his proof. The enterer offered to prove that adjoining landowners 
mentioned in the entry entirely surrounded the land entered, and that 
this land is vacant and unappropriated, and that the land is near Ditch 
Bay and Golly Swamp, as set out in  the entry; and the court, being 
of the opinion that the description in the entry is too vague and uncer- 
tain to be aided by par01 proof or to allow proof to be introduced on the 
issues raised in  the entry and protest filed, allows protestant's motion 
to dismiss, and the enterer excepted. Judgment was entered for the 
plaintiff, protestant, and the defendant, the enterer, appealed. 

H. L. Lyon and Rohinson & Lyon for plaintif f .  
I?. 8. While and McLean, Varser & McLean for defendant. 

WALXEE, J. This case seems to have been considered in  the court 
below by the protestant and the judge, in  one aspect of it, as if i t  was a 
contest between parties holding senior and junior entries, in which case i t  
must appear, in order to defeat the junior enterer who first takes out 
a grant, that he had notice of the prior entry, and thc description 
of the land therein, for that reason, bccomcs very material. I t  (595) 
must be suniciently accurate or specific to notify the junior 
entercr of the prior cntry. But there is no such question in this pro- 
ceeding. I t  was brought under Revisal, sec. 1709, which provides that 
"if any person shall claim title to or an interest in the land covered 
by an entry, or any part thcreof, he shall file his protest in writing with 
the entry taker against the issuing of a warrant thereon," and then the 

483 
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required issue is made up for trial in the Superior Court. I t  will be 
observed that the protestant must be a person who "claims title to or 
an interest i n  the land covered by the protested entry," whereas in  
this case the plaintiff, instead of admitting or alleging that the land is 
covered by the entry, is strrnuously denying and combatting that very 
fact, by contending that the description in the cntry is too vague and 
uncertain to cover or describe any land at  all. The object of a protest, 
under this statute, was to prevent double or plural entries, or, in other 
words, the entry of land which was not vacant or not subject to entry, 
having already been appropriated, and is predicated, necessarily, upon 
the formal sufficiency of the entry. The protestant starts out by denying 
the extistence of this very fact, which constitutes the essential basis of 
his protest, to wit, that the entry covers land belonging to him and which 
the State had no right to grant again, having already parted with its 
title. I t  was early said, in  Harris v. Ez~h7,~q,'21 N. C., 369, that an 
entry is not absolutely void in any case, merely because i t  is not as 
"specialx as the party could have made i t  by the use of all the indicia, 
internal and external, supplied by the act as evidence of identity, but 
it is valid or invalid in respect of a subsequent enterer according to the 
fact that he may or may not have sustained loss by the want of pariicu- 
larity in it. "It is plain that i t  was not intended that the entry 
ho so specific as entirely within itself to identify the land by its bound- 
aries, because the samc statute commands a survey to follow the entry 
at a short interval, and in the seventeenth section points out the means 
of identity to bc set out in the certificate of survey. The truth is that 

the interest of the State, as vendor, was not at  all concerned in the 
(596) entry's being more or less special. The quantity was alone im- 

portant to her, because that regulated the price. Again, the entry 
has never been considered in this State as a constituent part of the 
legal title, and for that reason such precision in its term is not necessary 
as will upon their face connect and identify the land granted with that 
entered. I t  appears to the Court, therefore, that a vague entry is not 
void as against the State, but gives the enterer an equity to call for the 
completion of his title by the public officers. I f  i t  be not void against the 
State, i t  is a necessary consequence, as we think, that it is likewise 
not so as against a subsequent purchaser from the State with notice. 
. . . We have before stated that the only purpose on which a special 
entry is preferred to a general and vague one is to give notice to a 
second entcrer. I f  that be correct, the specific notice established in this 
case must supply the original defect in the entry. I t  is a defect which 
does not avoid i t  altogether, but only displaces i t  when otherwise i t  would 
prejudice the ignorant and the innocent." And this idea, that certainty 
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in the entry is required in order to protect innocent subsequent purchasers 
of the lard from the State, that is, junior enterers, runs through all the 
cases upon the subject. J o h r ~ t o n f ~ "  v. Xhelton, 39 9. C., 85; Munq*oe v. 
JfcCorrnick, 41 N.  C., 85; Fuller v. Williams, 45 N. C., 162; Currie 
v. GiEson, 57 N.  C., 25;  Ashley v. Sumner, 57 N. C., 123; Grayson v. 
English, 115 N. C., 358; Fisher v. Owens, 144 N.  C., 649. I t  was said 
by Jvdge peasson in  Munrve v. McCorrnicli, supra, and quoted with 
approval by Judge Battle in E'uller v. Williams, that "when one makes 
an cntry so vague as not to identify the land, such entry does not amount 
to notice, and does not give any priority of right as against another 
individual, who makes an entry, has i t  surveyed, and takes out a grant. 
By a liberal construction of tho law, such entries are not void as against 
the State. I t  is not material to the State what vacant land is granted." 
And Justice Avery, in Grayson v. English, supra, quoted approvingly 
what is said by Chief Justice E u f i n  in Hawis v. Ewing, Supra: " I t  
appears to the Court, therefore, that a vague entry is not void as against 
the Statc, but gives the cnterer an equity to call for the com- 
pletion of his title by the proper public officers.'' Justice Con- (597) 
nor said in  Fisher v .  Ozuen, supra, after referring to and quot- 
ing the language of the statute in  regard to the description of land in 
an cntry: "Docs the description in the entry, under which plaintiff 
claims, comply with these requirements? I t  will be observed that we 
are not discussing the question whether the entry is sufficient, after 
survey is made and grant issued by the State, to vest the title. The 
State alone is interested in this qucstjon." So in Ashley v. Sumner, 57 
N. C., 121, Judge Peamon again said that "it is the policy of the public 
to h a ~ e  thc vacant land appropriated by individuals. So far as the State 
is  concerned, it is a matter of indifference who appropriates the 
land, provided i t  be paid for. Upon this ground i t  is settled that where 
an cntry is made in  terms of general description, i t  may be made certain, 
and the particular land identified by a survey, if it be done before the 
right of another enterer has attached." All of which simply means that 
it is conipetent to lay what is called a "floating" entry in  accordance 
with the established policy, and i t  is in itself valid as between the State 
and the enterer, for the State is indifferent as to what vacant land is 
taken up by entry; bat the entercr takes the risk of his intended appro- 
priation of public land being defeatcd, if he fails to identify i t  with 
ccrtainty by :t survey in such a way that others will have notice as to the 
location of the land described in the entry; but so long as there is no 
subsequent entry upon which to challenge his right, the first entry is 
perfectly valid. I f  an entry is void for uncertainty as against a sub- 
sequent enterer or purchaser from the State, i t  nevertheless is sufficient 
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to sustain a grant issued upoil a definite location by a survey theretofore 
made which will be good as bctwcerr the State and the grantee. Lovin 
v. Carzw,  150 N .  C., 710. After stating, in Call v. Bohinett, 147 N.  C., 
617, that the vagueness of an entry may be eurcd by survey, under the 
statute, identifying tlre land, and notiec thereof to a subsequent enterer, 
or what is equivalent thereto, the Court citcs and quotes from Currie v. 
Gibson, 57 N .  C., 25, as follows: "When the terms df description in  
which an entry is made are so vague as not to identify any lands, the 

entry is not void, and the defect may be cured by the survey, so 
(598) as to make the grant which issues in pursuance tlicreof valid 

as against the State." And it is also good against every one 
who has not acqired a prior claim or right to the land, or an equity 
therein as a purchaser for value without notice of the prior entry. I f ,  
therefore, prot~stant  or any one under whom he rightfully claims has 
received a grant for the land from the State, or has otherwise acquired 
the title as against the State, so that its right has been divested, that 
right or title will prevail against the enterer, even if he should hereafter 
survey thr land a d  take out a grant therefor with a perfect description; 
and if he has such right or title, he may also protest the emtry under the 
statute. But if he has no right or title to protect as against the entry, 
tho latter is to be taken as valid, as the State does not contest it, and, 
as has been said, has no interest to do so. All the cases emphasize the 
distinction between an entry which is valid between the State and the 
enterer, and yet invalid as to a subsequent entrrer without notice who 
first obtains a grant. 

I f  the principles thus settled are applied to this case, the error of the 
court in adjudging the entry void oil its face is apparent. The enterer 
offered to prove that the land could be located by the calls of the entry, 
and also that it is vacant land, being completely surrounded by the lands 
of the other proprietors named therein, but this was excluded, and, with- 
out any opportunity to locate his entry by a survey according to the 
statute, and without the least showing that the protestant has any interest 
in the land or any right to challenge tlrr validity of the entry, the entcrcr 
was uonsuited. He  was summarily dismissed from court without any 
chance to establish the facts by proof, if it was necessary for him to do 
so, in  order to prevail against a plaintiff who had sliown no title to the 
land or any interest whatever therein. But assuming, for the sake 
of discussion, that the whole burden rested upon him (Walker v. 
Carpentv ,  144 N .  C., 674; Zumber Co. v. Coffey, ibid., 560), it was held 
i n  the later case of Bowser v. Wescott, 145 N. C., 66, that a protest, 
as authorized by the statute, Revisal, sec. 1709, "is a simple proceeding, 
under the entry laws, to ascertain if the enterer, so far as the pro- 
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tes tanf  on ly  i s  concerned, has a right to enter the land described (599) 
in  the entry." (Italics ours.) So fa r  as the record in this case 
shows, the protestant has not only no shadow of title or claim to the 
land proposed to be entered and surveyed by defendarit, and for which 
he will ask for a grant from the Statc, but he is not even an occupant of 
the land. But apart from this consideration, the enterer proposed to 
prove that the land was subject to entry, and that he was entitled to 
have it surveyed, and f u ~ t h ~ r ,  that it was accurately described in the 
entry; but was not permitted to do so. Carl it be that an entry will bc 
vacated upon such a showing ? We think not. Besides all this, the land 
was sufficiently described and bounded so as, at  least, to let in  parol evi- 
dence for the purpose of identifying and locating it. I t  substantially 
complies with the directory provisions of the statute. Revisal, sec. 1707 ; 
ITarris v. Exling,  21 N.  C., at  pages 373, 374. But  the land is described 
as being 200 acrcs, near Colly Swamp, in Colly Township and in and 
around Ditch Bay, adjoining the lands of J. 11. Downing, A. E. Martin, 
Kate Owens, and others, and being "a parcel or tract of land vacant, 
unappropriated, and subject to entry." I t  would seem to be as definite as 
the descriptions held to be good in I l o r t o n  v. Cook, 54 N .  C., 270, and 
F a r m e r  v. Ratts,  83 N.  C., 387. In  ITorton v. Cook the only certain 
element in the description was the "chestnut tree," the other calls being 
fa r  more indcfinite than those in this case. Thc land was dcscribed as 
lying "on the headwaters of Elk Creek and bctween the lands of other 
parsons," but how fa r  from them, or whether i t  touched them or not, did 
not appcar. No course of distance was given. The description hcre is 
a certain tract of tlacant land near Colly Swamp, in Colly Township, 
in. and around Ditch B a y ,  adjoining the lands of scveral persons named, 
and others, containing 200 acres. I t  is possible that 200 acres of vacant 
land can bc found answering that very description, and i t  may be that 
i t  is the only 200-acrc tract of vacant land that does. I t  is quite as 
certain as the call for a physical object or point and thence running 
various courses (or any direction) for complement, as in the Horlon  case. 
When it is described as vacant and unappropriated land, i t  means land 
owned by the Statc at  that place or not taken up by entry, which is 
as definite as if i t  had said the uncultivated land of a person 
named, which would have been sufficient, under Farmer  (600) 
v. Bcrtts. What is required by the law is not absolute 
certainty, but a description sufficient to be fitted to the thing intended 
to be designated. I n  the case of E o r f o n  ?I. Cook,  54 N .  C., at p. 273, 
the Court said: "The objection to the vagueness and uncertainty of the 
defendant's entry, and its effect upon his rights, is equally against the 
plaintiff. Such an objection would have come with more force from 
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the plaintiff, to repel the allegation of notice of the defendant's entry, 
if he had obtained the first grant; but in truth, the defendant's entry 
was sufficiently definite and certain to fix the plaintiff with the actual 
notice which, it'is clear from the proofs, he had of it. I t  specifies a 
certain trre, in a certain line of anotber tract of land, at  which it com- 
mences; and i t  mentions the headwater of the creek on which, and the 
tracts of land belonging to other persons betwcen which, it is located." 
Tbcre is no suggestion in this case that protestant is a subsequent entercr 
or has any interest that may be prejudiced if this entry is upheld. 

The case seems to have been iried as if it were an ejectment or an 
action to settle conflicting titles, or to remove a cloud from plaintiff's 
title; whereas i t  is simply an .attack upon an entry, which is valid as 
against the State and all others not having some interest or equity in  
the land in question, as we havc already seen. I f ,  as the case is now 
presented, we should hold this entry to be void for uncertainty, there 
would be no such thing as a "floating" or "shifting" entry, to be definitely 
located by a survey under the statute, and yet such entries have been 
distinctly recognized, as will appear by reference to the cases we have 
cited. 

There was error in the ruling of the court. 
Error. 

Cited: Walker v. Parker, 169 N. C. ,  153. 

(601) 
PHmBY E'ULWOOD ET AL. V. JAMES B. FULWOOD ET AL. 

I (Filed 26 March, 1913.) 

1. Wills-Devises-Latent Ambiguity-Extrinsic Evidence-Declarations of 
Testator. 

A devise of the testator's "homestead tract" of land, when i t  appears 
that  the buildings, outhouses, etc., where he had resided were on a 
tract containing 200 acres, but that  he had acquired other adjoining 
tracts, from different persons a t  different times, presents a case of latent 
ambiguity, admitting extrinsic evidence to fit the description, and in 
this case, for that  purpose, i t  was competent to show testator's declara- 
tions respecting i t  a t  the time of making the will, and a t  other times, 
his manner of dealing with the lands, etc. 

2. Appeal and Error-Maps-Evidence Excluded-Materiality. 
Where a map to the lands in controversy has not been sent up with 

the record, its exclusion by the court belaw will not be held for error, 
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for the appellate court cannot see its relevancy; but in any event its ex- 
clusion in this case was proper if it was because the surveyor had 
marked his conclusion instead of following the direction of the court in 
making it. 

3. Wills-Deuises -Latent ~rnbi&& - Evidence Excluded - Unanswered 
Question-Appeal and Error. 

Where a devise of land, by its description, causes a latent ambiguity 
so as to admit of extrinsic evidence of its location or extent, the refusal 
of the trial court to allow witnesses to answer questions as to its bound- 
aries or location, without statement as to what the answers would be, will 
not be held for error. 

APPEAL by plaintiffs from Bragaw, J., a t  September Special Term, 
1912, of BRUNS~ICK. 

This is a proceeding for tlie partition of five tracts of land between the 
heirs of Benjamin Fulwood. 

I t  was admitted a t  the trial that the said Fulwood acquired a 200-acre 
tract of land in  1875, which is not embraced in this proceeding; that he 
acquired the first and second tracts described in the petition in  1881, 
and t?le third tract in said petition in 1852, and the fourth and fifth 
tracts at  some other time. 

The first, second, and third of said tracts adjoin the 200-acre tract, on 
which was the home, outhouses, etc. 

The said Bcnjamin Fulwood left a will, in which he devised 
"the homestead tract of land" to the defendant James B. Ful- (602) 
wood, subject to the life estate of the widow of Benjamin Ful- 
wood. 

Thc petitioners contended that "thc homestead tractn included the 
200-acre tract and no morc, and the defendant contended that i t  included 
the 200-acre tract and the first, second, and third tracts described in the 
petition. 

I t  was admitted that the plaintiffs and defendant were tenants in 
common of the fourth and fifth tracts. 

There was a verdict in favor of the defendant, and the petitioners 
appealed from the judgment rendered thereon. 

C. Ed. Taylor for p l a i ~ a t i f ~ ~ .  
Granmer & Davis and Robert Ruark  for defendant. 

ALLEN, J. The description of the land devised to the defendant as 
"the homestead tract" prcsentcd the case of a latcrlt ambiguity, as it 
was uncertain what land was intended to bc included under that designa- 
tion, after i t  appeared that the 200-acre tract and tlie first, second, and 
third tracts described in the petition were adjoining tracts, and that the 
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lands wm-e acquired undcr different descriptioins, and at different times. 
S ' h v r o d  v. Battle, 154 N. C., 353. I t  was then permissible to introduce 
extrinsic evidence to fit the description, and for that purpose the declar- 
ations of the testator at the time of making the will and at other times, 
and his manner of dealing with the land, as by listing for taxation as one 
tract, were competent evidence. l i i n m i d  v. Lowe, 62 N. C., 42 ; McLeod 
71. Jones, 159 N. C., 76. 

The map is not sent up as a part of Ihe record, and we cannot see that 
there was crror in its exclusion. I f ,  as may be inferred, the ruling of 
the court was because the survckyor had not followed the order under 
which he was acting, and Elad marlccd on the map his conclusions, his 
Honor properly refused to admit it as evidence. The other questions 
asked the surveyor are either as to irrelevai~t matters or the relevancy of 
the evidence offered does not appear to us. 

The dccds introduced showed that the lands were convcyed to Benja- 
min Fulwood at different times and by different descriptions, and 

(603) all thc evidcnce was to the effect that thc buildings were on the 
200-acre tract. 

When a witness is asked, "Is thcre a branch separating the 200 acre 
tract which you surveyed and Tract No. 1, which you surveyed?" "What 
separates T r a ~ t  No. 3 from the 200-acre tract?" "What, if anything, 
in the nature of a natural boundary divides these two tracts from each 
other?" without other statement as to what would bc the testimony of 
the witness, and as to its materiality. i t  is impossible for us to say there 
is prejudicial error. 

The other exceptions require no discussion. The whole controversy 
was one of fact, which has been determined by a jury, and we find no 
error upon the trial. 

No  error. 

c i t e d :  Armfield v. I?. B., 162 N. C., 29; I n  r e  Smith, 163 N. C., 
467; 8. v. Smith, 164 N. C., 479. 
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CEDAR WORICH 9. LUMBER CO. 
-- 

(604) 
RICHMOND CEDAR WORKS v. J. L. ROPER LUMBER COMPANY. 

(Filed 26 March, 1913.) 

1. Appeal and Error-Removal of Causes. 
An appeal lies from an order denying a motion for the removal of a 

cause to the proper county for trial. 

2. Trespass-Timber Trees-Severance and Removal-Personal Property- 
Actions-Jurisdiction. 

Where timber trees are  severed from the lands of the owner by a 
trespasser, and carried away by him, the title to the trees is  still in the 
owner, and he is entitled to all remedies which the law affords for the 
recovery of any other personal property or chattels wrongfully taken or 
detained. 

I. Same-Damages to Lands. 
The character of trees severed by a trespasser from the lands is 

changed from realty to personalty, and when the trees have been car- 
ried away, the owner of the lands and trees may sue in trover and con- 
version, or in  trespess de bonis asportatis for the value of the trees, both 
of which actions are transitory, or for trespess quare clausurn fregit, 
which is  local, and should be brought in the county where i n  the land is  
situated. Revisal, see. 419. 

4. Same-Removal of Causes-Pleadings-Interpretation of Statutes. 
In  this case the plaintiff alleged title to the locus in quo, and that the 

defendant "by its agents and employees entered upon said tract of land 
and cut and removed therefrom a large quantity of valuable timber trees 
standing and growing thereon, and converted the same to his own use, 
and i t  i s  held that the intent of the pleadings was to sue for a trespass 
on the land, and the allegation of a conversion was inserted in  aggra- 
vation of damages; and therefore the refusal of the lower court, on mo- 
tion properly made in due time, to remove the cause to the county in  
which the land was situated, was erroneous. Revisal, see. 419. 

5.'Same-Causes Improperly .Joined-Amendments-Practice. 
An action for damages for trespass on land for the wrongful cutting 

and carrying away of timber trees, and also for their conversion, which 
require different places of trial, cannot be joined (Revisal, sec. 469) ; and 
where on appeal from a motion to remove the case, the pleading is am- 
biguous and both actions have been united, and the motion erroneously 
denied, the cause will be remanded so that  the parties may amend or 
replead. Revisal, see. 496. 

6. Trespass-Damages to Lands-Severance and Renloval of Trees-Non- 
resident Parties-Pleadings-Amendments-*Jurisdiction. 

Where a nonresident plaintiff sues to  recover of a nonresident de- 
fendant the value of timber trees alleged to have been cut and removed 
by the  defendant to a different county from that  wherein the lands are  
situated, and brings his action in the county where the conversion is 
alleged to have occurred, to maintain his action i n  the latter county 
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he must show that the defendant conducted business or had property 
therein, or the cause is removable to the county where the land is  situate, 
that being the county wherein the cause of action arose (Revisal, see. 
423);  and where this does not appear, i t  is  proper for the court to allow 
an amcndment to the complaint and to the affidavit upon which a mo- 
tion to remove the cause is based, should the parties so desire. 

7. ~otions-Venuc-Parties-Miujoindek - Division of Action-Demurrer- 
Jurisdiction-Practice-interpretation of Statutes. 

A motion to change the venue of a n  action must be made before a de- 
murrer to the action may be filed for misjoinder of parties (Revisal, 
sec. 425);  and where causes of action have been improperly joined, the 
court may order the action to be divided upon demurrer (Revisal, see. 
476), though triable in  different counties. 

8. Removal of Cause-Xsjoinder of Actions-Rights of Defendant-Venue- 
Mortgages. 

A plaintiff cannot deprive defendant of the right to have a local cause 
of action tried i n  the proper counly, or change the venue to the preju- 
dice of the defendant and against his will, by uniting two causes of 
action having different venues. This rule, however, does not apply to  
actions for foreclosure of mortgages. 

9. Deeds and Conveyances-Actious-Breach of Warranty-Ouster-Plead. 
ings. 

In a n  action upon a breach of covenant in a deed, i t  must be shown 
that there has been a n  ouster or eviction under a superior title. 

(605) APPEAL from Ferguson, J., at September Term, 1912, of 
WAILS. 

This action was brought in  WAKE by the plaintiff, a nonresident cor- 
poration, against the defendant, also a nonresident corporation, and i t  
is alleged in the complaint wbstantially: 

1. That the defendant, on 14 Decemhcr, 1885, conveyed to Albemarle 
and Pamlico Colonization Company, with covcnant of warranty, a cer- 
tain tract of land in the county of Tyrrell, in the State of North Caro- 
lina, and which is particularly described in the complaint. 

2. That plaintiff has acquired all thr right, title, and interest of the 
said Colonization Company by mesne conveyanccs. 

3. That defendant, "by its agents, employees, and servants, entered 
upon said tract of land and cut and removed therefrom a large quantity 
of valuable timber trees standing and growing thereon, and converted 
the same to its own use, the value of the timbcr so cut and removed being 
more than $90.000." 

4. That said cutting and removal was done in such a manner and 
with so little regard to the value of the young timber trees standing 
and growing on the land and to its effect upon thc land itself, that the 
land arid the freehold therein were greatly damaged as a result thereof, 
to the amount of $10,000. 

492 



N. C.] SPRING TERM, 1913. 

5. That the deed of the defendant has bccn lost, and the 
registry thereof in Tyrrell County shows that no seal of the (606) 
grantor was affixed to his name subscribed thereto, whereas a 
seal was actually affixed to his name on the original deed. 

Plaintiff also alleges a breach of the covenant of warranty by cutting 
and removing the trees and damaging the land, but there is no allcga- 
tion of an eviction from the premises by any onc under title paramount. 

Defendant requested in due time that the case be removed for trial 
to the county of Tyrrell, alleging that to b~ its proper venue, and also 
asked for a removal upon the ground of the convenience of witnesses 
and readier access to the records of that county. The motion was 
denied. Defendant excepted and appealed. 

Winston & Biggs for plaint#. 
Small, McLean & Bryan and R. N. Ximrms for defendant. 

WALKEE, J., after stating the case: That an appeal lies from an 
order denying a motion for the removal of a case to the proper county 
for trial has been thoroughly settled by repeated decisions of this Court. 
Man,ufactuvin,q Co. v. Brower, 105 N.  C., 440; Connor. v. D i l l a ~ d ,  129 
N. C., 50; Brown, v. Coqdell, 136 N .  C., 32;  Yerr?j v. R. R., 153 N. C., 
117. I t  is provided by Revisal, sec. 419, that actions for the recovery 
of real property, or of an estate or interest therein, or for the deterrni- 
nation, in any form, of such right or interest and for injuries to real 
property, must be tried in the county where the subject of the action, 
or some part  thereof, is situated, "subject to the power of the court 
to change the place of trial in  the cases provided by law." I t  is difficult 
to determine the cxact nature of plaintiff's intended cause of action by 
the ullcgaiions of its complaint. The best we can make of it is, that the 
whole gravamen of its action is that the defendant unlawfully entered 
upon the land for the purpose of cutting down and removing the trees 
thereon, which were afterwards donc. The allegations of the pleading 
are so blended as to render i t  impossible to separate any one or more 
of them from the others, and therefrom to frame a cause of action for 
a simple conversion of the timber which had been severed from 
the soil. The doctrine with respect to local and transitory (607) 
actions, where there has been a cutting of trees from land, is  
well stated in  40 Cyc., 75, with a copious citation of authorities to sup- 
port the following text: "Although an action to recover damages for 
felling a tree upon plaintiff's land, or digging sand in it, or cutting down 
a telegraph pole fixed in its soil, i s  local, and may remain local even 
when the act of cutting down or digging is accompanied with an act of 
removal of the property from the land, defendant's wrongful act will 
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often result in giving plaintiff the option of suing in a transitory cause. 
When tliat which is upon the land and part of the realty has been 
severed from the soil arid removed, i t  ceases to be part of the realty 
and becomes personal property. When the trespasser has sold the 
severed property arid received money for it, plaintiff's cause, as a cause 
of assumpsit for money had arid received, is admittedly transitory at  
common law. I t  is not the less transitory when asserted with direct 
reference to the thing severed, as a cause in detinue, or as a cause in  
trespass de bonis asporlatis, or as a cause in  trover and conversion. Nor 
is its transitory character affected by the fact that it is brought against 
the original trespasser, or that plaintiff's pleading alleges his owncr- 
ship of the land, if the gravamen of the action is the conversion." When 
timber is cut from land, thc title to it is unchanged. It belongs to thc 
owncr of the soil as before the act of severance, and he i e  entitled to all 
remedies which the law affords for the recovery of any other personal 
property or chattels, wrongfully taken or detained from its owner. I lal-  
leck v. Mixer, 16 Cal., 574; B m e ~ s o n  v. Turner., 95  Ark., 597, distin- 
guishing Jacks v. Moore, 33 Ark., 31; Buckley o. Dalbeare, 7 Conn., 
232; McGonigle 11. Atchison, 33 Karl., 726; Riley v. Boston Water  
Power Co., 11 Cush. (Mass.), 11; Nelson v. Burt, 15 Mass., 204; Moore 
v .  W a i f ,  3 Wend. ( N .  Y.), 104; Greeley v. Stilson, 27 Mich., 153. Those 
cases not only state the gcneral rule but clearly show the distinction 
between actions for injuries to the land or ireehold arid those for the 
simple and unmixed conversion of trees, growing corn, or cornstalks 
cut, or sand or earth dug therefrom and afterwards converted, not as a 

part of the act of cutting or digging, but as a separate and dis- 
(608) tinct act in itself. Discussing the question in Grsely v. Stilson, 

supra, and after stating that actions for trespass on land and 
injuries tllereto are local, and that the testimony in an action for the 
trespass and one for the conversion of the timber or logs cut and carried 
away may be practically the same, the Court says: "A difference has 
bccw recognized, however, arising out of the fact that until the timber 
has become personalty, by being severed from the soil, i t  is not subject 
to conversion, and that whenever i t  may be moved in an unmanufac- 
tured form, whether in  the same or in another county, a conversion 
may be charged as taking place where i t  is sold, or otherwise disposed 
of or appropriated, as well as on the first removal. Locating i t  as no 
longer freehold when i t  has become personalty, the law distinguishes 
actions for its conversion from those for the act wherebv i t  became 
changed from realty, arid puts all suits on a similar footing and makes 
them transitory. The distinction is technical, but i t  seems to be well 
established." But a further distinction has also bwn recognized by 
two courts of high authority, one having a code system like ours. I n  
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Telegraph Go. v. Middleton, 80 N.  Y., 408, defendant was sued for cut- 
ting down and converting telegraph poles, and it was said by the Court: 
"The telegraph poles, with the wires and attachments thereto, which, 
it is alleged, were cut down by the defendant, were affixed to the soil 
of a highway and constituted a part of the freehold. As they could not 
be cut-down without an e n t r y  on the realty, and this constitutes a 
material part  of the damages, the only action which can properly bc 
brought is an action of trcspass quare clausum fregit. This is clearly 
manifest; and as such action is local in its character, by the statute as 
well as by the common law, i t  will not lie in this State, where the land 
is located in  another State. Watts' Arhninist~ators v. l i inney ,  23 Wend., 
484. I n  the case last cited it was held that although the court3 will - 
entertain actions which are in their nature transitory, notwithstanding 
they arise abroad, actions for trespass quare clc~usum f~eg i t ,  ejectment, 
etc., where the land lies in  a foreign country, cannot be tried hcre. I t  
is claimed that the damage to the real estate is not the cause of action; 
and as the tortious acts were committed upon the highway where 
the defendant had a right to be, there could be no trespass on (609) 
the close. The answer to this position is that the plaintiff had 
affixed their poles to the realty, and the cutting away of the same was 
a trespass for which damages could only be recovered by an action 
quare clazisum fregit. I t  is also insisted that the gravamen of the corn- 
plaint was for carrying away and converting the poles which were 
severed, and were personal property after the cutting, cven if they were 
a part of the realty previously. I t  is quite obvious that the cutting 
of the poles and the removal of them was one continuous and uninter- 
rupted transaction, inseparably connected together, which constituted 
a single cause of action which cannot be divided into two actions- 
one for the cutting and another for the conversion. The one was a 

u 

part of the other, and the conversion so coupled with the cutting that 
they were the same, and both of them are thus made local. Ilowa a. 
Wilson, 1 Den., 181." I n  RUenwood v. Chair Go., 158 U.  S., 105, the 
allegations were much like those in this case, and the Court said: "The 
petition contained a single count, alleging a continuing trespass upon 
the land by the defendant, through its agents, and its cutting and con- 
version of timber growing thereon. This allegation was of a single 
cause of action, in which the trespass upon the land was the principal 
thing, and the eonversion of the timber was incidental only; and could 
not, therefore, be maintained by proof of the conversion of personal 
property, without also proving the trespass upon real estate. Cotton 
v. United States, 52 U. S., 11 TTow., 229 (13, 675) ; Eames v. Prmtice,  
8 Gush., 337; Howe 11. Wilson, 1 Denio, 181; Dodqe v. Colb?!, 108 N .  Y., 
445; Merriman v. McCormick ITarvesting Machine Go., 86 Wis., 142. 
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The entire cause of action was local." The Court said i n  E m e r s o n  v. 
T u r n e r ,  supra:  "In J a c k s  v. Moore the complaint alleged that the 
defendant entered upon the land and cut the timber growing thereon, 
and otherwise injured the same, to the plaintiff's damage $200. That 
was for a trespass upon the land and injury to it. But such is not the 
nature of this snit. I t  is simply a suit for the value of the timber, 

which appellee alleged belonged to him, and which his agent, 
(610) appellant, had converted to his own use. There is no allegation 

that the land itself was injured or damaged, or that appellant 
had trcspassed thereon in order to convert the timber." The action was 
properly held to be transitory, and not local to the county where the 
trees were cut from the land. Considering this question incidentally 
in W i l l i a m s  v. L u m b e r  Co., 154 N.  C., 306, for the purpose of deter- 
mining the rule for tlic nleasure of damages, J ~ t i c e  A l l e n  said, at p. 
309: "We think this conflict of authority probably had its origin in 
the different forms of action a t  common law, and (can be referred) to 
the distinctions between the actions of trover and conversion, trespass 
de  bonis asportatis and trespass q u a ~ e  clamsum fregit. I f  one entered 
upon the land of another and cut trces thereon, thc owner of the land 
and of the trees had his election at  common law to suc in trover and 
conversion or in trespass de bornis asportatis for tho value of the trees, 
or in  trespass p a r e  c lausum fregit for injury to the freehold, the land, 
or to the possession of it." After quoting this passage in Hrady  v. 
E r a d y ,  ante,  324, and directly referring thereto, the same learned justice 
said: "The first two of these actions are transitory, and the last local. 
I f  the owner elects to sue for the recovery of damages to the land, he 
must allege a trespass, kxt can waive the trespass, consider the trees 
as personalty after severance from the land, and sue for the wrongfuI 
conversion or wrongful carrying away of the trces, in which event he  
would recover their value. The reason the action quare c lausum f reg i f  
is local is that the injury to the land can only bc done on the land, and 
the other actions are transitory bccausc the trccs, after severance, may 
be carried away and converted elsewhere." H e  then quotes and com- 
ments upon what is said in McQonigle 11. Atchison,  supra,  as to the dif- 
ferent forms of action available to a plaintiff a t  common law, trespass 
quare c lausum fregit, trespass de bonis asportatis,  trover for the con- 
version of the severed product, detinue or replevin, and assumpsi t  for 
money had and received, if the trespasser had sold the property. There 
is another significant statement by the Court in that casc which fully 

. accords with our decisions, to this effect: "If the facts show a cause of 
action in the nature of trespass de bo17;is asportatis,  or trover, 

(611) then the action is crrtainly transitory; bixt if they show only a 
cause of action in  the nature of trespass quare c lausum fregit, 
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then the action is admittedly local. . . . H e  (the plaintiff) seems to 
waive all the wrongs and injuries dono with rcference to his real estate 
and to his possession thereof, provided the digging and the removal 
of the sand was any injury to either, and sucs only for the value of the 
sand which was converted. We think it is true, as is claimed by the 
defendant, that the petition states facts sufficient to constitute a cause 
of action in  the nature of trespass qua~re clccusurn fregit; but i t  also 
states facts sufficient to constitute a causc of action in  the nature of 
trespass de bonk asportatis, and of trover; and we think the plaintiff 
may recover upon either of these latter causes of action, for they are 
unquestionably transitory. A11 the old forms of action are abolished. 
We now have no action of trespass p a r e  clausum fregit, nor of trespass 
de bonis asportatis, nor of trover; but only one form of action, called 
a civil action. And under such form of action all civil actions must 
be prosecuted; and all that is necessary in order to state a good cause 
of action under this form is to state the facts of the case in ordinary 
and concise language, without repetition. When the plaintiff has stated 
the facts of his case, he will be entitled to recover thereon just what 
such facts will authorize. We now look to the substance of things, and 
not merely to forms and fictions. I f  the facts stated by the plaintiff 
would authorize a recovery under any of the old forms of action, he 
will still be entitlcd to recover, provided he proves the facts. I f  the 
facts stated would authorize one or two or more kinds of relief, he may 
then elect as to which kind of relief he will obtain; and the prayer 
of his petition will generally indicate his election. And if one kind of 
relief is beyond the jurisdiction of the court, and thc other within such 
jurisdiction, the plaintiff may elect to receive that kind of relief which 
is within the jurisdiction of the court. When the sand was severed 
from the real estate it became personal property, but the title to the 
same was not changed or transferred. I t  still remained in  the plaintiff. 
H e  still owned thc sand, and had the right to follow i t  and reclaim it, 
into whatever jurisdiction i t  might be taken. H e  could recover 
i t  in action of replevin (Richardson v. York ,  14 Me., 216; (612) 
Harlan v .  Earlan,  15 Pa. St., 507; Halleck v. Mixer, 16 Gal., 
574) ; or he could maintain an action in  the nature of Lrespass de bor~is 
asportatis, for damages for its unlawful removal (Wadleigh v.  Janvrin, 
41 N.  H., 503, 520; Bu11cZey v. Dolbea-re, 7 Conn., 232) ; or he could 
maintain an  action in the nature of trover, for damages for its con- 
version, if i t  were in fact converted (Tyson, v. McGuineas, 25 Wis., 656;  
Whidden v .  Seelye, 40 Me., 247, 255, 256; Rile?/ v. Boston W .  P. Co., 
65 Mass., 11; Nelson 71. Burt,  35 Mass., 204; Forsyth v. Wells, 41 Pa. 
St., 291; WGght  v.  Guier, 9 Watts, 172; Moore v. Wai t ,  3 Wend., 
104) ; or he could maintain an action in  the nature of assumpsit for 
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damages for money had and reccived, if the trespasser sold the prop- 
erty and received money therefor (Powell  11. Rees, 7 Ad. & L., 426 ; 
W h i d d e n  v. Seehye, 40 Me., 255; Halleclc 11. Mixer ,  16 Cal., 574)." 

We may add that relief is now administered upon the allegations 
fairly, reasonably, and even liberally construed in aid of the pleader, 
without regard to the form of the prayer, or even if there is no prayer 
corresponding with the allegations, or one that misconceives the remedy. 
Voorhecs 11. Po~ter . ,  134 N. C., 591. Rut while technical accuracy is 
not demanded, we have not abolished all the rules of pleading, for the 
Code requires clearness and conciseness in the allegations, so as to 
evolve the real issue. I f  a plaintiff sues for one thing, we cannot give 
hini another and different thing. 13laclcmore v. Winders ,  144 N.  C., 
215. I f  he sues for a continuous injury to his land, we should not give 
him a judgment for anything not embraced by his allegations. If his 
pleading is ambiguous, i t  may be amended so as to makc it cclrtain. 
Revisal, see. 496. 

Testing the complaint in thiq case by these principles, we think plain- 
tiff intended to sue for a trespass on its land in Tyrrell County, and 
the allegation of a conversion, as was said in Ellenwood v. Chair  Co., 
supra, and Telegraph Co. v. Middleto.i~, supra, was inserted in aggrava- 
tion of damages. Sure it is that plaintiff does sue, a t  least in part, for 
a pure trespass and injury to the freehold, in so many words, and actions 

requiring different places of trial cannot be joined. Revisal, 
(613) sec. 469 ( 7 ) .  But if, by the most liberal construction, we can 

find an allegation, if properly made, upon which an action, in 
the nature of trover for a conversion of the trees, can be based, we 
should set aside the order of the court as erroneous and remand the 
care, so that the parties may amend or replead; and we believe this to 
be the just and safe course to pursue, and one at  least in accord wit,h 
the more modern and practical system of pleading and procedure. But 
before doing so, we refer to another aspect of this case that may be 
worthy of attention. 

The defendant is a foreign corporation, and so is the plaintiff, both 
having their places of business in their domicile of origin, Virginia, as 
the complaint alleges. It docs not appear in the case that defendant, 
being a foreign corporation, "usually did business" in  Wake County, 
or that i t  had any property therein, or that the plaintiff resides in said 
county. The implication is that none of these facts existed, and if SO, 

the Revisal, see. 423, may require that the action should be tricd in 
Tyrrell County, where the cause of action arose. As is said in  the cases 
above cited, plaintiff must elect whether to sue in  tort, for the trespass, 
or for the conversion, or, if the trees have lxen sold, in assumpsit for 
money had and received to its use, where the question of venue is 



N. C.] SPRING TERM, 1913. 

involved. The plaintiff should be permitted to amend its complaint, 
if in its judgnent an amendment will avail anything in view of the 
provisions of Revisal, see. 423, and the defendant should have the like 
privilege of amending the affidavit, upon which its motion for removal 
is based, if so advised to do, so that the facts, under Iievisal, see. 423, 
may appear more clearly and not merely by inference. We do not 
intend to say that causes of action in tort and in contract may not be 
joined, for they may be under the provisions of Itevisal, see. 469, but 
under that section and subsection they must belong to one of the classes 
enumerated in section 469, must affect all parties, must be separately 
stated, "and must not require different places of trial." Plaintiff 
cannot deprive defendant of the right to have a local cause of action 
tried in the proper county, or change the venue to the prejudice 
of the defendant and against his will, by uniting two causes of (614) 
action having different venues. This does not apply to actions 
for foreclosure of mortgages. Defendant would have the right to demur 
for misjoinder, but this right cannot be exercised until after he moves 
to change the venue, as the latter motion must come before pleading to 
the nierits. Rcvisal, see. 425. Where causes of action have been irn- 
properly joined and there is no waiver by failing to demur upon this 
ground, the court may order the action to be divided upon demurrer 
(Revisal, see. 476), and we do not see why this should not be done, when 
they have been improperly joined, because triable in different places, 
if there is a motion in  due time to remove to the proper county and 
before a demurrer is due in the regular course of pleading. But all 
that has been thus far said is subject, of course, to the provisions of 
Revisal, see. 423, if ultimately found to be applicable. T l ~ c  court may 
still, in its discretion, entertain a motion to change the venue under 
Rcvisal, sec. 425. 

There is no sufficient allegation of a breach of the covenant of war- 
ranty, as i t  does not appear that there has been an ouster or eviction 
under a superior title. Eritton v. Rufin, 123 N. C., 67; Wiggins v. 
Pender, 132 N. C., 636; Grif in v. Thomas, 124  N. C., 310. 

The order is set aside and the case remanded for the purposes afore- 
said. 

Reversed. 

Cited: Bqnn v. Canady, I69 N. C., 583; Anqe v. Woodmen, 171 
N. C., 43. 
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(615) 
J. E. BONEY ET AL. V. PAISLEY BONEY ET AL. 

(Filed 28 March, 1913.) 

1. Evidence-Declarations-Transaction and Communications with Deceased 
Person-Interpretation of Statutes. 

Where the plaintiff and delendant claim title to  lands under the same 
deed, the former seeking to engraft a parol trust thereon, testimony of 
the grantor as to transactions and communications with the deceased 
grantee tending to establish the trust is  objectionable under Revisal, 
see. 1631. 

2. Deeds and Conveyances - parol Trust - Declarations-Knowledge of 
Grantee-Evidence. 

Where a parol trust is  sought to be engrafted on a deed to lands pur- 
chased a t  a sale, testimony as  to matters passing between other persons 
tending to establish an agreement that the purchaser should hold the 
land in trust is incompetent, unless knowledge and acquiescence thereof 
on his part can be proved. 

3. Evidence-Deeds and Conveyances-Letters-Res Inter Alios Acta. 
Where it  is alleged that the defendant held the lands conveyed to him 

in trust for the plaintiff, letters passing between other parties, Bot writ- 
ten by or to  him or with his authority, tending to establish the plain- 
tiff's contention, are  res inter alios acta. 

4. Evidence-Depositions Introduced in PartHarmless Error. 
Semhle, i t  is not error to exclude part of depositions offered in evi- 

dence, but held immaterial in  this case where the whole cross-examina- 
tion of the witness was offered, and the examination in chief which the 
appellant was required to introduce could not have affected the matter. 

6. Evidence-Depositions-Agreement of Counsel-Objections Taken at Trial 
-Practice. 

Where the counsel for both parties to, the action have agreed that i t  
may be done, the trial judge may pass upon, a t  the trial, objections to 
evidence contained in depositions which had been introduced. 

6. Evidenc+Accusations Not Denied-Refusal to Make Statements-When 
Acquiescence Not Implied. 

The doctrine that sfience in the presence of a n  accusation i s  some evi- 
dence of acquiescence therein should be received with great caution, 
and is  not recognized where the accusation is made by a hostile party 
for the purpose of procuring evidence, when silence may be the only 
prudent course; and when i t  appears, as  in this case, that the defendant 
was shown by a witness letters passing between others, and which he  
had not authorized, containing matters relating adversely to his interest, 
and involved in an action brought soon thereafter, and which he read, 
and, to the reiterated demands of the witness for a statement, said he 
would make no statement for fear he might say something he would 
later regret, his conduct affords no evidence that he assented to the 
t ruth of the statement made in the letters. 



N. C.] S P R I N G  TERM, 1913. 

APFEAL from Carter, J., at August Term, 1912, of DUPLIN. (616) 
This is an action brought by the plaintifis, as heirs of Mrs. 

E. M. Boney, to recover an interest in certain lands in and around the 
town of Wallace, in Duplin County, and to have set aside a deed made 
by Mrs. E. M. Boney to the defendant Paisley Boney, for said lands, 
the plaintiff alleging four causes of action: one being that the deed 
obtained by Paisley Boney from Mrs. E. M. Boney was obtained 
through fraud and undue influence; another alleging that the deed, 
though absolute on its face, was intended as a security for the debt due 
by Mrs. E. M. Boney to Paisley Boney; another that the deed was made 
to Paisley Boney in trust to hold for himself and the other parties 
plaintiffs and defendants; and the fourth that Mrs. E. M. Boney held 
the title in  trust for herself and the plaintiffs and defendants, and that 
Paisley Boney took the deed with the knowledge of these facts, without 
paying value therefor. 

Gabriel Boney, under whom all of the parties claim, was married 
twice, leaving children surviving him at the time of his death by each 
marriage, the plaintiffs and defendants being children of the second 
marriage and the issue of such children as had previously died. 

During the lifetime of G. Boney he and two of his sons, namely, W. J. 
Boney and D. E. Boney, formed a copartnership and engaged in the 
mercantile business, which proved disastrous and resulted in the said 
firm executing a deed of assignment to G. J. Boney, another son of the 
said Gabriel Boney, the deed of assignment conveying among other 
things the land owned by W. J. Boney and the land owned by D. E. 
Boney and the land in controversy, which was owned by Gabriel Boney 
and known as his home place. 

The assignee took charge of the assigned property, and in the course 
of the administration of his trust the real estate of W. J. Boney, D. E. 
Boney, and Gabriel Boney, which was conveyed by the deed of assign- 
ment, was by G. J. Boney put up and sold, and at  the sale W. J. Boney's 
wife bought the real estate formerly owned by W. J. Boney, covered 
by the deed of trust; D. E. Boney's wife bought the real estate formerly 
owned by D. E. Boney and covered by the deed of trust, and Nrs. E. M. 
Boney bought the land in controversy which was formerly the 
property of Gabriel Boney, known as the home place, and deeds (617) 
were made accordingly by G. J. Boney, assignee. 

There was evidence that the defendant Paisley Boney looked after 
his mother's business, and that he was trusted by her. 

There was also evidence that he supported his mother until his death, 
30 April, 1906, and that he also supported three single sisters until their 
marriage; Mr. Westbrook, a son-in-law of Mrs. Boney and a  lai in tiff, 
testifying on cross-examination as follows: "I first became acquainted 
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with the family of Mrs. E. M. Bosiey in 1896, and went there frequently 
for about twenty months up to the time of my marriage. They were 
furnished the necessities of life by their own efforts and by her son 
Paisley. I mean that they sewed and did things of that kind; I didn't 
mean that they took in sewing. My wife taught music. I don't know 
how much that amounted to. I t  would amount to something. During 
that time they had practically no income except what Paisley gave them. 
The farm yielded very little. There was Mrs. E. M. Boney and three 
girls living with her, from 18 and 19 to 24 and 25 years of age. They 
got along on mighty little. I don't know about the way they lived. I 
didn't know who paid for the clothes my wife was married in. I would 
have to say i t  was hearsay. From 1897, after I was married, up to 
the death of Mrs. E. M. Boney, they were supported by the same one 
who had supported them beforc. That was Paisley. I don't remember 
when Miss Lucy was married. I think i t  was a year or more after I 
was married. After she was married, the mother and Lula were left 
at  the place. As far  as I know, Paisley Boncy continued to support 
them and bear all expenses. I never saw an account. I f  I answer, i t  
will be from hearsay. I know that the burden of the family rested on 
Paisley's shoulders. Walter Boney was married at  the time I became 
acquainted with the family, and did not contribute to the support of 
the family, to my knowlcdgc. At the time I first knew the family, Ed. 
Boney was married and had a family. I am not positive about where 
he lived; I don't know whether he was in Georgia or North Carolina. 
I don't know anything about whcther he contributed to the support of 

the family. I do not know of his having sent money to Ed. to 
(618) keep him out of trouble. I don't know of my own knowledge 

that Ed. Boncy, after his marl-iage, often had to wire to Paisley 
Boney for assistance. I do not know of Paisley incurring large expenses 
in cases of sickness and things of that kind. Since I have been mar- 
ried I: have not contributed anything to my wife's mother or single 
sister's support. I do not know whether Ed. Cowell and his wife have 
or not. It was understood that Paisley was working hard as an cxpress 
messenger. I don't know about his buying chickens and eggs to make 
a living for the family. To my knowledge, he never refused them a 
single thing he was abIe to give them. I think he was exceedingly 

' good to the girls." 
The deed of Mrs. E. M. Boney to Paisley Boney is of date 6 Septenz- 

her, 1897, and there was no evidence of any claim by the plaintiffs prior 
to the death of Mrs. Boney. 

The plaintiffs offered to prove by G. J. Boney, the grantor in the 
deed to Nrs. Boney, conversations and transactions between them, tend- 
ing to establish the second, third, and fourth causes of action. This 
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evidence was excluded under section 1631 of the Revisal, and plaintiffs 
excepted. 

Plaintiffs also offered to prove by D. E. Boney, at the time of the 
purchase by Mrs. E. M. Boney, i t  was urlderstood that she was buying 
for herself and children. This witness did not state there was any 
such understanding with Mrs. Boney, but that i t  was so understood 
between himself and W. J. Roney and G. J. Boney. The plaintiff 
admitted that they could not show knowledge on the part of Mrs. Boi~ey, 
except by evidence of conversations by G. J. Boney, and the evidence 
was excluded, and plaintiffs excepted. 

The plaintiff, Mr. Wesibrook, testified, among other things, that he 
wcnt to see the defendant Paisley Boney in May after the death of Mrs. 
Boney, and carried two letters written by W. J. Boney to Walter Boney; 
that he handed the letters to the defendant, and he appeared to read 
them; that after he read the letters, witness asked him what he pro- 
posed to do about the matters dealt with in the letters; that hc waited 
some time; that witness repeatedly asked for a decision, and 
defendant finally said he would make no statement for fcar he (619) 
might say something he would regret later. 

The first of these letters bears date 16  August, 1008, and in it the 
writer says: "l'aislcy advertised and sold some lots on Main and Itail- 
road streets, which realized good prices; 35 x 90 feet sold for $170 to 
$225 per lot; eight lots sold for $1,488, orre-fourth cash, balance in 
one, two, and three years time; and hg anticipates selling more, thereby 
reimburse him for the money he has so long been spending supporting 
the mother and sisters, also to reimburse Ed, for his outlay; then there 
will be a residue to be di8ded after your mother's death: IJnless Pais- 
ley should be able to buy up the shares, which I think lie would like 
to do, he will probably write you about the matter later-as soon as he 
can see his way clear to do so.'' 

The second letter bears date 15 Decenlber, 1898, and in i t  the writer 
says: "As 1 told you in the first letter, there are divisions to he made 
in  father's homc place by Paisley; he has bolxglit out the whole tract 
and paid off the debt, and now there is a residue, and he proposes to 
either give the others a share or pay them for their shares." 

The plaintiffs offered the letters in evidence, and his Honor excluded 
them, and plaintiffs excepted. 

The deposition of Mrs. Ilarriet Turner was taken at  the instance of 
the defendants, and was on file. 

Thc plaintiffs oflcred in cvid~nce tlrc cross-examination, and upon 
objection his Honor held that this could not bc done, and that plaintiffs 
must introduce the whole of the deposition or none, and plaintiffs 
excepted. His  Honor then excluded two questions and answers in the 
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examination in chief, objected to by the plaintiffs, leaving as the only 
part of the examination in chief read to the jury the following: 

&. Your name is IIarriet C. Turner? A. Yes. 
Q. How old are you? A. Seventy-six. 
&. What relation were you to Mrs. Elizabeth M. Boney? A. I was 

her sister. 
The entire deposition was then admitted, except his Honor 

(620) excluded two questiorls and answers bearing on the second, third, 
and fourth issues, and the plaintiffs excepted. 

There are other exceptions to th6 charge and-to the refusal to give 
certain instructions. 

His  Honor entered judgment of nonsuit as to the second, third, and 
fourth causes of action, &d plaintiffs excepted. 

The jury returned the following verdict: 
1. Was the deed from E. M. Boney to the defendant Paisley Boney, 

dated 6 September, 1897, procured by fraud and undue influence of the 
defendant Paisley Boney, as alleged in  the complaint? Answer : No. 

Judgment was entered upon the verdict in  favor of the defendants, 
and the plaintiffs excepted and appealed. 

E. X. B r y a n ,  H. D. Wil l iams,  and  Aobert R u a r k  for plaintiffs. 
S tevens,  Beasley & Weeks ,  B o w t r e e  & Carr, and A. D. Ward fo r  

defendants.  

ALLEN, J. The evidence of G. J. Boney, offered by the plaintiffs 
and excluded by the court, was incompetent under section 1631 of the 
Revisal. 0 

1Ie was one through whorn plaintiffs and defendants claimed, and 
was offering to testify, in behalf of the plaintiffs and against the defend- 
ants, as to conversations and transactions with Mrs. E. M. Boney, 
deceased, to whorn the witness had executed the deed, and from whom 
the defendant derived his title. Bunn 71. T o d d ,  107 N.  C., 267. 

The witness D. E. Boney was examined by the court in the absence 
of the jury. H e  said, among other things, while speaking of the sale 
by G. J. Boney, assignee: "Before the sale that morning I and the two 
brothers consulted about it, and it was agreed that our wives would 
bid off our place, and the widow was to bid off her place. This money 
was to go to pay off the creditors, provided i t  would do it. It seemed 
to be the understanding that she was buying for herself and children 
by the second marriage, but 1 don't know what was said about that. 
I don't know whether she was to buy it off as widow or buy it off and 

hold i t  for her husband's heirs. I don't know that that was 
(621) explained. I don't remember any explanation about that." 
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The court then excluded the evidence upon the statement by 
counsel for plaintiffs that they could not prove knowledge of the agree- 
ment or'understanding upon the part of Mrs. E. M. Boney, except by 
the evidence of G. J. Boney, which we have held was properIy excluded. 
This ruling was correct, but his Honor might have gone further, as the 
evidence of Mr. Boney shows that he had no recollection of any agree- 
ment or declaration of a trust. 

The letters written by W. J. Boney to Walter Boney fall clearly 
within the rule res inter  alios acta, as they were not written by the 
defendant Paisley Boney, or to him, or by his authority. 

We have not been able to find a direct adjudication in this State sus- 
taining his Honor in  excluding parts of the deposition of Mrs. Turner 
because the whole was not offered, but the authorities elsewhere are 
i n  accordance with his ruling. Killbourne v. Jennings,  40 Iowa, 475; 
Schwartx v. Brunswick,  73 Mo., 257; H a m i l t o n  v. iWilliken, 62 Neb., 
117; S. v. Rayburn ,  31 Xo. App., 386; Lanohan v. Lawton,  50 N .  J .  E., 
276; Grant  v. Pembry ,  15 Kan., 242. 

I t  is, however, immaterial, whether right or wrong, as the plaintiffs 
offered the whole of the cross-examination of the witness, and the exami- 
nation in chief, which they were required to introduce, could not affect 
the case one way or the other, she testifying on the examination in 
chief to nothing except that her name was Harriet C. Turner; that she 
was 76 years of age, and was the sister Mrs. E. M. Boney. 

The plaintiffs do not contend that the questions and answers in  the 
deposition, excluded 'upon the objection of the defendants, were com- 
petent as they are presented, but that his Honor did not have the power 
to entertain the objections when the deposition was offered; but the 
answer to this contention is that his Honor acted upon an agreement 
of counsel that objections might be heard and passed upon by the 
judge at  the trial. 

Holding, as we do, that the evidence of G. J. Boney, D. E .  Boney, 
and Mrs. Turner was properly excluded, there was remaining no evi- 
dence to suppgrt the second, t h i ~ d ,  and fourth causes of action, 
unless the conduct of the defendant Paisley Boney at the time (622) 
the letters were shown him by Mr. Westbrook is evidence of the 
facts alleged. Our Court recognizes the doctrine that silence in the 
presence of an accusation is some evidence of acquiescence in the charge, 
but we are admonished that i t  is so Iiable to misinterpretation and 
abuse that such evidence should be received with great caution, and 
should not be received a t  all, except under .well recognized conditions. 
Tobacco Co. v. McEZwee, 96 N .  C., 74; 8. v. Jackson, 150 N. C., 832. 

As was said in Moore v. S m i t h ,  14 S .  & R., 393, which is cited with 
approval in the Tobacco Co. case, supra: "Two men at this rate might 
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talk a third out of his whole estate with a witness! Nothing can be 
more dangerous than this kind of evidence. I t  should always be re- 
ceived with caution, and never ought to be unless the evidence is of 
direct declarations of that kind which naturally calls for contradic- 
tions-some assertion madc to the man, with respect to his right, which 
by his silence he acquiesces in." 

I n  2 Chamberlayne Mod. Ev., sees. 1401 and 1402, the author notes 
a distinction betwceri oral and written accusation. H e  says (see. 1401) : 
"Should a party to a litigation deny the truth of a statenlent made to 
him, no rcason exists for introducing the fact in evidence as an admis- 
sion that the statcment was true. On the contrary, should the person 
addressed fail to deny the truth of the statement made to him, or in  
his presence, i t  has been thought that under cover of the very illusory 
maxim that 'silence gives consent,' some rule of evidence of necessity 
renders admissible as against the party all which was said in his prcs- 
encc and not categorically or in substance denied by him. The dangers 
of establishing such a rule of procedure or canon of administmiion are 
obvious. No rights of a party whom any one saw fit to address con- 
cerning them would be safe under such a state of the law." See. 1402 : 
"Experience shows that, in the case of the average man, a marked dis- 
tinction exists between the readincss with which Ire will reply to an oral 
question and his readiness to answer, in writing, a written claim or 

demand. Those who are addresscd directly, face to face, feel a 
(623) spontaneous impulse frequently, perhaps the result of habit, to 

deny a false declaration regarding a matter which intimately 
concerns them. I n  proportion as yielding to such an impulse would 
be natural, failure to do so is significant. No snch intuitive suggestion 
is, as a rulc, presented where statements are made in writing. Even 
where the initial impulse is to reply, the feeling frequently fails to per- 
sist until i t  becomes effective in a resultant denial. Delay rcrnoves 
spontaneity. A stage of deliberation intervenes. No immediate neces- 
sity for taking a definite position may be felt. I n  view of these and 
similar considerations, it can scarccl~ be said that any y i f o r m  natural 
impulse to traverse erroneous written statements exists under ordinary 
circumstances." 

The accusation must bc direct and I$ a character which calls for 
contradiction. "Acquiescence, to have the effect of an admission, must 
exhibit some act of the mind, and amount to voluntary demeanor or 
conduct of the party," and the circumstances must be such "as would 
properly and naturally call for some action or rcply from men similarly 
situated." X. v. Jackson,  supra. 

One of the recognized conditions which justifies thc exclusion of such 
cvidencc is that the accusation is made by a hostile party, and for the 
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purpose of procuring evidence, when silence may be the only wise and 
prudent course. 

Judge Redfield says, in Mattocks v. Lyman, 1 6  Vt., 119 : "But when 
the claim is made for the mere-purpose of drawing out evidence, as in 
the present case it is obvious must have been the fact, or when i t  is in  
the way of altercation, or, in  short, unless the party asserting the claim 
does i t  with a view to ascertain the claim of the person upon whom he 
makes the demand, and in order to know how to regulatc his own con- 
duct in  the matter, and this is known to the opposite party, and he 
remains silent, and thereby leads the adversary astray, mere silence is, 
and ought to be, no ground of infcrence against any one. The liabili- 
ties to misapprehension, or misrecollection, or misrepresentation are 
such that this silence might be the only security. To say, under such a 
dilemma, that silence shall imply assent to all which an antago- 
nist may see fit to assert would involve an absurdity little less (624) 
gross than some of the most extravagant caricatures of this cari- 
cature-Ioving age. With some men, perhaps, silence would be some 
ground of inferring assent, and with others nonc a t  all. The testimony 
then would depend upon the character and habits of the party-which 
would lead to thc direct trial of the parties, instead of thc case." 

Applying these principles, we are of opinion that the conduct of the 
delerrdant, standing alone as i t  does, was not suficient to have the 
second, third, and fourth causes of action submitted to a jury. 

The witness who handed the letters to the defendant was a son-in-law 
of Mrs. Boncy, and was endeavoring to procure evidcnce to be used 
on the trial of this action, which was instituted within six months there- 
after. H e  made no charge himself which might have been cxpected 
to cause instant reply, but on the contrary handed the defendant letters 
and asked him to read them and say what he would do. The defendant 
had time for reflection, and knowing he was in the presence of a witness 
antagonistic to him, and that what he said might be misunderstood or 
misquoted, i t  was the part of prudence and wisdom to say nothing, for 
fear he might regret it. No direct charge was made in either letter, 
and if i t  may be inferred from the first that the writer intended to con- 
vey the idea that the residue would be divided because of an existing 
trust, the sccond goes far  to destroy any such contention, as it is therein 
said that the defendant had "bought out the whole tract." 

A t  most, the conduct of the defendant, under these circumstances, 
could hxve created no more than mere conjeclure as to the existence of 
thc causes of action, as to which judgments of nonsuit were entered. 

We find no error in  the trial of the issue submitted to thc jury, and 
are of opinion the instructions to the jury were as favorable as the 
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plaintiffs h a d  the  r ight  to  expect. T h e  rulings on t h e  evidence of W. F. 
Murphy a n d  Luther  C a r r  a r e  sustained by Smith v. Smith, 117 N. C., 
326. 

No error. 

( 6 2 5 )  
J. F. P. STEWART ~ N D  WIFE v. JOHN B. McCORMICK ET AL. 

(Filed March 26, 1913.) 

1. Deeds and Conveyances-Adverse Possession-Color-Evidence-Nonsuit. 
In  a n  action to recover lands, where the plaintiff relies on deeds de- 

scribing the lands by metes and bounds a s  color of title and there is  
evidence in  his behalf tending to show that he and those under whom 
he claims have been in open, continuous, and uninterrupted adverse pos- 
session, manifested by distinct acts of ownership under the deeds, for 
more than thirty years, i t  is sufficient to establish plaintiff's title, if the 
jury so find the facts to be; and a motion to nonsuit should be denied. 

2. Deeds and Conveyances-Adverse Possession-Title-Constructiie Pos. 
session-Interpretation of Statutes. 

Where a party brings his action to recover lands and shows that he 
acquired title by adverse possession for more than thirty years, i t  fol- 
lows, nothing else appearing, that he has had a t  least constructive seizin 
or possession of the lands within thirty years before he brought his suit, 
a s  required by Revisal, sec. 383. 

3. Deeds and Conveyances-Color of Title-Adverse Possession-Con- 
structire Possession-Outer Boundaries of Deed. 

Where there i s  no question of lappage on the lands by conflicting calls 
in  the deeds of contesting parties and claimed by one of the parties by 
adverse possession under color of title, who shows possession in a part 
of the lands as  described in his deeds, the law constructively extends 
his  possession to the external or outer boundaries of his deed. 

4. Deeds and Conveyances-Color-Adverse Possession-Location of Bound. 
aries-Nonsuit-Evidence, How Considered-Scintilla of Evidence. 

Where the plaintiff claims the land in suit by adverse possession un- 
der color of title, by deeds with definite description of boundaries, upon 
a motion to nonsuit the evidence is  viewed in the light most favorable 
to the plaintiff, and the motion should be denied if there is more than a 
scintilla of evidence as to the location of the boundaries to the land de- 
scribed. 

5. Pleadings-Admissions-Possession at Commencement of Action-Evi- 
dence. 

Where the defendant, in an action to recover lands, admits in  his 
answer that  he was in possession of the locus in quo a t  the time of the 
commencement of the action, it  is not necessary for plaintiff to prove 
i t  by his evidence. As to whether this is necessary when the title in  
controversy is independent of the possession. Qucere. 
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APPEAL by plaintiff from Bragaw, J., at October Term, 1912, (626) 
of CUMBERLAND. 

Rose & Rose for plaintiffs. 
Sindccir & Dye, Robinson & Lyon, and Shaw & McLean for defend- 

ants. 

WALKER, J. This action was brought to recover a tract of land con- 
taining 250 acres. Plaintiffs were nonsuited at  the close of their testi- 
mony. The first ground of the nonsuit was, as agreed here, that they 
had not identified the land, of which they had the advcrse possession, 
as that described in the complaint and deeds, the description in the 
complaint and deeds being the same. Plaintiff relied upon the deeds 
as color of title, and they described the land by metes and bounds. There 
was evidence, as we think, that plaintiffs and those under whom they 
claimed had been in adverse possession, under the deeds, for more than 
thirty years, one witness, Nick Bell, testifying that "old man John 
Wood, under whom plaintiffs claimed, had been in possession for fifty 

I 
I or fifty-five years," and there was other testimony tending to show a 
I possessjon of from forty to fifty years by him. I n  this connection, 

defendant's counsel contended that it was incumbent on plaintiffs to 
show a seizin or possession of the premises in question for twenty years 
before the commencement of the action, in order to maintain this action 
to recover the land under Revisal, see. 383. But if plaintiffs had 
acquired the title by adverse possession of the land under color for 
more than thirty years, which was the evidence, then i t  follows, nothing 
else appearing, that they had at  least constructive seizin or possession 
within twenty years before this suit was brought, which would satisfy 
the requirement of that section of the Revisal, as seizin follows the 
title, if there is no actual possession. Bland v. Bemley, 145 N. C., 168. 
The adverse lnossession for seven years under color, which bars the 
entry of the true oumer, must be open, continuous, uninterrupted, 
and manifested by distinct and unequivocal acts of ownership, (627) 
the burden being upon him who asserts that he has thus acquired 
the title, to show such actual advcrse possession. Monk v. Wilrnington, 
137 N. C., 322; Bland v. Bensley, supra. Solc adverse possession of a 
part of the land covered by the deeds under which plaintiffs clainied 
as color of title is extended by the law constructively to the outer or 
external boundaries of the land, or, as i t  is sometimes expressed, pos- 
session of a part  is deemed to be of the whole. Cuwie  11. Gilchrist, 
147 N. C., 649 ; flhnmolzs v. Box Co., 153 N.  C., 261 ; Pheeny v. I I q h e s ,  
158 N.  C.. 463. There is no conflict of titles here and no aucstion of 
lappage. Where there is no actual occupation of the land, the law 
adjudges the possession to be in him who has the title (Drake v. Howell, 
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133 N. C., 163) ; hut where, as here, there is a possession of a part of 
the land under color, and the party claiming thereunder has been ex- 
posed to an action for the trespass on or invasion of the premises, his 
possession must be taken as extending to the entire tract. f'heeny u. 
TTughes, supra; MrLemz v. Emith, 106 N. C., 172; Bewyman v. 1Telly, 
35 N. C., 269. There certainly was some evidence that the possession 
of  lai in tiffs or of those under whom they claimed was adverse for a 
sufficient time to ripen the title, and this evidence should have becn 
submitted to the jury (Brit ton v. Rz~fin, 122 N. C., 113; Cowles v. 
McNeill, 125 N. C., 385), and the court erred in deciding the question 
as matter of law. As this is an appeal from a nonsuit, we need only 
say, as we did in  Currie v .  Gilckrist, supra, that there was more than 
a mere scintilla of evidence as to the location of the boundarits of the 
land described in the conipIaint and the deeds upon which plaintiffs 
relied as color (McNeely v. Ladon,  149 N.  C., 327)' and also as to 
adverse possession. The evidence may not have been very satisfactory, 
as argued by defendant's counsel, nor gct very convincing, but that was 
a matter for the consideration of the jury, and not for the judge below 
or this Court to pass upon. The evidence, also, must be considered most 
favorably to the plaintiffs, and all reasonable inferences made there- 

from in their favor. All things considered, we must say that 
(628) there was sornc evidence that the State had parted with its title 

and that plaintiffs had become the owners of the land. 
I t  was contended that plaintiffs had not shown that defendants were 

in possession of the land at  the commerlcernent of the action. Assum- 
&that i t  is nccessarv to show ihis when the title itself is in contro- 
versy independently of the posscssion, i t  appears that one of the defend- 
ants, in his answer, admits he was in possession at  that time, and the 
other defendants, in their answers, virtually admit their posscssion. 

New trial. 

Cited: Mintz v. Buss, post, 540; Land Go. v. Floyd, I17 1. C., 545. 

J. R. WINDERS ET AL. V. J. G. KENAN ET ALS. 

(Filed 19 March, 1913.) 

I. Contracts, Unilateral-Deeds and Conveyances-Options-Acceptance. 
Where in  consideration of a certain sum of money the owner of lands 

agrees to convey them within a named period upon the payment of an 
agreed purchase price, the writing is unilaternal, a n  offer to  give an- 
other the right to buy, an option, and not a contract to sell, which does 

510 
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not bind the one accepting its conditions to purchase the land, and he 
is required to  exercise his rights thereunder within the specified time, 
and perform the condition imposed as  to payment, in  accordance with 
the terms of the writing. 

2. Same-Consideration--Rights of Parties. 
Where a unilateral contract or option for the sale of lands is not 

based on a valuable consideration, the right to buy may be withdrawn 
a t  any time before arceptance; but if there is  a valuable consideration 
to support it, ihe right continues during the period fixed in the option. 

3. Same-Conditions PreccedentTender. 
Where a n  option for the sale of lands has been accepted, which pro- 

vides for the payment of the purchase price as a condition precedent, 
i t  is the duty of the purchaser t o  pay in accordance with its terms, and 
a mere notice of his intention to buy is insufficicnl, 

4. Same-Time of the Essence. 
Unilateral contracts or options for the sale of lands are to be con- 

strued more strictly in favor of the maker, and the time of its perform- 
ance by the one holding the option is of the essence of the contract. and 
the conditions imposed must be performed by him in order to convert 
the right to buy into a contract of sale. 

5. Contracts, Unilateral -Consideration-Purchase Price-interpretation of 
Contraets-Conditions Precedent. 

A written contract for the conveyance of land which expresses the 
consideration of $500 paid to the maker, and that upon the payment of 
a certain sum he will make the deed thereto, is  construed to mean that  
the $500 was paid for the right to buy, and that this right cannot be 
exercised until payment or tender of the purchase money is made. 

6. Same-Waiver-Acceptance-Tender. 
Where as  a condition precedent to the delivery of the deed an option 

on land provides for the payment of the purchase money by a certain 
time, and this payment is delayed by reason of the maker not being pre- 
pared with his deed, and thereafter the proposed purchaser is notified 
of the maker's readiness, the previous waiver of the lime of payment by 
the maker does not excuse the purchaser from making a prompt tender 
of the purchase money, in accordance with the terms of the option; and 
his  mere notice that he will exercise the right is ineffectual to secure it. 

7. Contracts, Unilateral-Conditions ~reeedenlt~ender-~ai lure  of Perform- 
ance-Deeds and Conveyancas-Alterations. 

Where the payment of the purchase price is  made a condition prece- 
dent to the right to  exercise an option for the purchase of lands, and 
the proposed purchaser bas failed t o  tender the purchase price in  ar- 
cordance with his contract, any alterations in  the deed by the maker 
thereafter becomes immaterial, the purchaser having lost the right t o  
demand the deed his option had called for. 

APPEAL from C a ~ t e r ,  J., at August Term, 1912, of DUPLIN. 
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This is an action to compel specific performance, based upon the fol- 
lowing instrument : 

This agreement, executed this 17 January, 1905, by and between 
James G. Kenan and heirs of 0. R. Uenan, of the county of Duplin and 

State of North Carolina, of the first part, and J. B. Winders 
(630) and L. F. Hall of the second part:  Witnesseth, That said party 

of the first part, for and in consideration of the sum of $500 
to him in hand paid by the said party of the second part, the receipt 
whereof is hereby fully acknowledged, doth agree that upon the pay- 
ment of $10,000, $2,000 of which is to be paid 1 April, 1905, and the 
remainder in  four annual payments, with interest at 6 per cent, to give, 
grant sell and convey by proper deed with full warranty and assure 
to the said party of the second part, his heirs and assigns, all the trees 
on thc following described tract of land, situated in the said county and 
State, adjoining the land of David Brooks, James Carr, and others, 
bounded as follows, to wit:  North David and James D. Brown, east by 
Billie 13rock and S. W. Cavenaugh, south Northeast River, west James 
Cavenaugh and Murphy's heirs. 

Exceptions-For Plantation Purposes : 
Cypress in Murphey's slew arld privileges to clear any of said land, 

also the right of way for the party of the second part, his agents and 
servants, his heirs and assigns, and their agent,s and servants to go upon 
the said lands, and all other land of the party of the first part, for the 
tern1 of ten years, with an extension of ten years by paying interest and 
amount of purchase annually during time of extension, to remove the 
said timber, and tho permanent and exclusive right to build railroads 
and traniroads and to erect all necessary buildings and machinery 
thereon and to remove the same. I n  witrless whereof the said party 
of the first part hath hereunto set their hands and seal the day and 
year first written above. 

JAMES G. KENAN [SEAL]. 

THOMAS 8. K E N ~ ~ N  rsmrd]. 
MARY 11. KPNAN [SEAL]. 

MRS. JAMES G. KENAN  SEAL]. 
SALLIW D. KENAN [SEAL]. 
ANNIE D. KENAN [SEAL]. 

Tho probate of this instrument was not complete until 25 April, 1905, 
and i t  was registered on 1 May, 1905. 

About 1 April, 1905, one of the plaintiffs and James G. Kenan, who 
represented the other makers of the instrument, met i n  Kenansville for 

the purpose of having a deed prepared, and a deed was prepared 
(631) in  accordance with said writing, and a t  that time the said plain- 
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tiff told the said Kenan that he would bc ready to make the first 
payment when the deed was delivered. 

The probate of the deed was complete about 10 April, 1905, and the 
plaintiffs were notified thereof during the month of April, and not later 
than 27 April. 

The plaintiff offered evidence tending to prove that between 6 March 
and 10 March, 1905, they told the said Renan that they would take the 
timber, and for him to prepare a deed, and that the money was ready, 
and that the said Kenan said that he would have to have a little time, 
as the parties did not live close together, and that a few days would not 
make any difference as to the execution of thc deed or as to the payment 
of the money; that on 30 Mag, 1905, the plaintiff tendered to the de- 
fendant the sum of $1,500, which the dcfendants refused to accept, and 
dcclared the contract a t  an end; that in the fall of 1905 or the spring 
of 1906, the plaintiffs tendered to the defendants two checks, one in  the 
sum of $2,500 and the other in the sum of $9,220, which were refused; 
that on 28 February, 1908, the plaintiffs tendered to the defendants 
$2,240, which was refused; then in March, 1909, the plaintiff tendered 
to the defendants the sum of $2,120, which was refused; that during 
the last of March or the first of April, 1909, the plaintiffs tendered to 
the defendants $9,500, and four years intcrest thereon, which was re- 
fused. 

There was no other evidence upon the part of the plaintiff of thc 
tender of any part of the pnrchase money, but they did offer evidence 
that they were at  all times ready, able, and willing to pay the purchase 
price, but they contended that the $500 first recited in said instrument 
was a part  of the purchase price, and that the balance was $9,500, 
instead of $10,000. 

They also offered evidence tending to prove that after the deed was 
written on 1 April, 1905, material changes were made therein, so that i t  
did not conform to said instrument, and that they declined to 
accopt it, on that ground. At  the conclusion of the whole evi- (632) 
dcnce, his Honor entered judgment of nonsuit, and the plaintiffs 
excepted and appealed. 

G. E. Butler, Kerr & Gavin, and Fakon & WrGght for plaintiffs. 
Xtevens, Beasley & Weelcs, H. D. Williams, and W .  P. Stacy for 

defendants. 

ALLEN, J. I n  bilateral contracts there are reciprocal promises, so 
that there is something to be done or forborne on both sides, while in a 
unilateral contract there is a promise on one side only, the consideration 
on the other side being executed. 9 Cyc., 244. An option belongs to 
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the latter class. I t  is a contract to give another the right to buy, and 
not a contract to sell; and i t  is because of the fact that the other party 
is not compelled to buy, that it is spoken of as an offer. 

I n  Black v. Maddox, 104 Ga., 157, approved in Trogden v. Williams, 
144 X. C., 199, i t  is defined to be "the obligation by which one binds 
hiniself to sell, and leaves i t  discretionary with the other party to buy, 
which is simply a contract by which the owner of property agrees with 
another person that he shall have the right to buy the property at  a 
fixed price within a certain time." 

I f  not based on a valuable consideration, the right to buy may be 
withdrawn at any time before acceptance (Paddock v. Davenport, 107 
N.  C., 710) ; but if there is a valuable consideration to support it, the 
right continues during the period fixed in the option. Cumrnins v. 
Beaver, 103 Va., 230. I n  this case the Court said : "The distinction 
between an option given without a consideration and an option given 
for a valuable consideration is, that in the first case it is simply an offer 
to sell, and can be withdrawn a t  any time before acceptance, upon 
notice to the vendee; but, in the second, where a consideration is paid 
for the option, i t  cannot be withdrawn by the vendor before the expira- 
tion of the time specified in  the option." 

I f  no conditions are imposed upon the prospective purchaser, and i t  
is a simple proposition giving the right to buy, upon notice of 

(633) acceptance it becomes a contract of sale and is obligatory on both 
parties, and i t  is then the duty of the seller to tender his deed 

and of the purchaser to pay according to its terms. Ilardy v. Ward, 
150 N. C. ,  393. 

The maker has, however, the right to impose conditions which must 
be performed precedent to the exercise of the right to buy, and among 
these is the payment of the agreed price. Weaver v. Burr, 31 W.  Va., 
201; Pollock v. llroolcover, 6 1;. R. A. (N. S.), 407; Trogden v. Wil- 
liams, 144 N. C., 201. 

I n  the l'rogden case the language in  the contract was: "If they shall, 
within the time hereinafter specified, elect to purchase said land, then 
and in that event they shall pay one-half cash and the balance in twelve 
months, to be secured by mortgage" ; and the Court held that "payment 
of one-half the purchase money and securing the other half constitute 
the method of electing to purchase," and quoted with approval the fol- 
lowing excerpt from Weaver v. Burr, supra: "The period of sixty 
days from 7 June, 1883, mentioned in  the option, within which plaintiff 
had the privilege of buying the land . . . expired on 6 August, 
1883. During the whole of that period and during the whole of 6 Au- 
gust plaintiffs had the privilege of converting the offer of John Burr 
into a valid and binding contract by an unconditional acceptance of 
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and compliance with the terms thereof. They could not do so in any 
other manner than by actual payment or tender of the whole price of 
the land before the sixty days expired. Neither could they withhold 
the payment, or tender of payment, until a proper deed was executed or 
survey could be made and the excess number of acres ascertained." 
Contracts of this character, being unilatcral in their inception, are 
construed strictly in favor of the maker, because the other party is not 
bound to performance, and is under no obligation to buy, and i t  is 
generally held that time is of the essence of such a contract, and that 
the conditions imposed must be performed in order to convert the right 
to buy into a contract of sale. 

The acceptance must be according to the terms of the contract, and if 
these require the payment of the purchase money or any part  thereof, 
precedent to the exercise of the right to buy, the money must be 
paid or tendered, and a mere notice of an intention to buy or that (634) 
the party will takc the property does ncft change the relations of 
the parties. Baternan, v. Lumber Co., 154 N.  C., 251; Clark v. Lumber 
Co., 158 N.  C., 139; lielsey v. Crowther, 162 U. S., 404; Pom. Spec. 
Per., sec. 387; Weaver v. Burr, supra; Trogden v. Williams, supra; 
Yolloclc v. Broolcover, 6 L. R. A. (N. S.), 407; Rillough v. Lee, 2 Tex. 
Civ. App., 260; Stembridge v. Stembridge, 87 Ky., 94; Shields v. Ear- 
bark, 30 Neb., 540; Holleman v. Conlon, 143 Mo., 379. 

I n  the Bateman case, Justice IIoke, in discussing a provision in a 
contract in  regard to land, says: "The provision in question, confer- 
ring, as i t  does, a privilege, and unilateral in  its obligation, partakes to 
some extent of the nature of an option, in which time is ordinari1.y of 
the essence, and the accepted doctrine in reference to this and other in- 
struments containing the same and similar language is that they should 
be strictly construed. There is, moreover, a strong inclination on the 
part of the courts to view any delay with great strictness, on the ground 
that the party seeking to enforce performance was not bound, while the 
other party was bound," and quotes with approval from Estes v. Fur- 
lofig, 59 Ill., 298, that "when a contract is in any wise unilateral, the 
court will regard any delay on the part of the purchaser with especial 
strictness." 

I n  the Kelsew case the Court said: "The action was in the nature of 
a bill for specific performance of a contract for the sale and purchase 
of a tract of land. I f  the contract is construed as making i t  the duty 
of Crowther to tender the abstract, yet his failure to do so did not 
dispense with performance or the offer to perform on the part of the 
complainants. His  failure to furnish the abstract might have justified 
the complainants in declaring themselves off from the contract, and 
might have formed a successful defense to an action for damages brought 
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by Crowther. But if they wished to specifically enforce the contract, i t  
was necessary for the complainants themselves to tender performancc. 
To entitle t,hemselves to a decree for specific performance of a contract 
to sell land, i t  has always been held necessary that the purchasers should 
tender the purchase money. This is the rule in thc ordinary case of a 

mutual contract for the sale and purchase of land. And the rule 
(635) is still more stringently applied in  the case of an optional sale, 

like the mesent one. where timc is of the essence of the contract, 
and where Crowther could not have enforced specific performance. I n  
such a case, if the vendee wishes to compel the other to fulfill the con- 
tract, he must makc his part of the agreement precedent, and cannot 
proceed against the other without actual performance of the agreement 
on his part or a tender and refusal." 

I n  the case from Texas the appellant paid $50 for an option to buy 
within six days thereafter a lot in Galveston for $12,000 cash, upon 
payment of which appellee was-to makc deed. Within the six days he 
notified the agent of appellee that he would take it, and offered to de- 
posit such amount as might be required of him to bind the purchase 
pending examination of title, which was declined, and payment of the 
whole $12,000 required, and it was held that payment of the purchase 
price was necessary to constitute a valid acceptance. 

And in the case from Missouri thc Court dcclarcs thc same principle, 
saying: "The distinction is justly taken by the authorities between a 
perfected contract, that is, where both parties are bound, and therefore, 
ordinarily speaking, time is not rcgardcd as of the essence of the con- 
tract, and an option contract, where only the intended vendor is bound 
and the intended vendee not bound, where the relation of vendor and 
purchaser does not exist and does not become existent until acccptance 
by the proposed vendee by the performance of the specified condition 
and within the timc specified. In such cases a court of equity will hold 
that in  consequence of the one party being bound and yet unable to 
enforce the unilateral contract against the other, who is frce, that the 
parties do not stand on an equal footing, and that, in  consideration of 
these things, time must be deemed of the essence of the contract, and 
that when the time given by the memorandum expires without perform- 
ance on the part of the option holder, the right of such holder is ips0 
facto gone." 

I t  is needless to quote further from the authorities cited. They fully 
sustained the principle announced, except, perhaps, the Clark 

(636) case, which is only pertinent upon the proposition that an ac- 
ceptance must be upon the terms imposed by the offer. 

~ ~ ~ l ~ i n g  these principles to the facts, we are of opinion that the 
plaintiffs are not entitled to specific performance. 
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The paper-writing docs not purport to be a contract to convey, is 
unilateral, and is what is designated as an option. 

I n  Alston. v. Connell, 140 N. C., 488, the paper construed by the 
Court was as follows: "This is to certify that I, Thomas Connell, did, 
on this the 5th day of December, 1898, purchase the 600-acre tract, 
known as the 'Tuscnlum farm,' and doth thereby bind himself, heirs 
and assigns, a t  any time previous to 1 December, 1898, to sell the same 
to whom P. G. Alston may direct for $3,502. Witness, etc. Thomas 
Connell (Seal). Two hundred and fifty dollars of which is for isn- 
provements for 1899, which if not used, or any part thereof, is to be 
returned to the said P. G. Alston. (Signed) Thomas Connell." 

This paper had many more of the characteristics of a contract to sell 
than the one relied on by the plaintiff, because the maker binds himself 
to sell before a certain time; but the Court said: "We agree with the 
defendants, that this was a unilateral contract, comhonly called 'an 
option7-a proposition to sell, binding and irrevocable by the owner till 
the stipulated time expires, but in which time was of the essence under 
ordinary circumstances, and, in cases like the present, requiring payment 
of the price as a condition precedent.') 

111 the writing before us the makers, in consideration of $500 paid, 
agree upon the payment of $10,000, of which $2,000 was to be paid 
1 April, 1905, and the remainder in  four annual installments at 6 per 
cent interest, to give, grant, sell, and convey by proper deed, etc., which . 
if we adopt a liberal and not a strict construction can mean no more 
than that the $500 was paid for the right to buy, and that this right 
could not be exercised, nor were the makers under any obligation to 
convey, until payment or tender of the purchase money. 

I f  this is the correct interpretation of the writing, the notice givcn by 
the plaintiffs in  March, 1905, that they would take the timber, did not 
change the relations of the parties and convert the writing into a 
contract to sell, because the writing imposed the further condition (637) 
of pavment of the purchase money. 

Nor can the conversation at  the time the deed was written have this 
effect, as no money was presented or tendered, and it amounted to no 
more than an expression of ,readiness to make the first payment of 
$2,000 upon delivery of the deed. 

I t  may be conceded, as contended by the plaintiffs, for the purposes of 
this appeal, and not otherwise, that the conversation with one of the 
defendants in March, the delay in the execution of the writing sued on 
and in the execution of the dced, work a waiver of the right to demand 
payment on 1 April, 1905; but i t  appears from the record that the 
paper-writing was complete on 25 April, 1905, and was registered on 
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1 May, thereafter, and the plaintiffs were notified on 21  April, 1905; 
that the deed was ready for delivery. 

After notice of the execution of the writing and of the deed, there was 
no excuse for further delay, and i t  was then incumbent on the plaintiBs 
to pay or tender the sum of $2,000 at least, promptly. 

They did not do this, but, on the contrary, waited until 30 May, 1905, 
before they offered to pay any amount, and then only the sum of $1,500, 
which was not in compliance with the writing upon which they sue, 
in time or amount. 

The defendants refused to accept, and declared the contract at an end, 
as they had the right to do, and it could not be re~ ived  without their 
consent by subsequent offers to pay. 

I n  the view of the case we have adopted, the alteration of the deed 
after i t  was written is not material, as the correspondence shows that 
while the defendants wished some modification of the option, they did 
not refuse to execute a deed in accordance with its terms until the plain- 
tiffs had by delay lost their right to demand it. 

I f  under the writing the plaintiffs had been required to do no more 
than give notice of acceptance, they would have had the right to delay 
payment until a deed was tendered conforming to the writing, but they 
were required to pay before they were entitled to demand a deed of any 
kind, and had not placed themselves in position to criticise the one 
offered. 

We have discussed the case in  the light most favorable to the 
(638) plaintiffs, upon the assumption that they could have demanded a 

deed upon the payment of $2,000, but we do not so decide, as the 
writing says upon the payment of $10,000, of which $2,000 was to be 
paid on 1 Bpril, 1905, and the remainder in four annual installments, 
the makers agree to sell and convey. 

For  the reasons given, we are of opinion there was no error in enter- 
ing the judgment of nonsuit. 

Affirmed. 

Ci ted:  B i n f o r d  v. Steele ,  post, 664; Gaylord v. M c C o y ,  post, 693; 
W a r d  v. Albeytsow, 165 N.  C., 22; T i m b e r  Co.  v. Welb, 171 N. C., 264; 
Cozad v. john so^^, ib., 642. 
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D. L. GORE v. DUNCAN McPHERSON. 

(Filed 2 April, 1913.) 

1. Deeds and Conveyances-Unregistered Deeds-Color of Title-Adverse 
Possession-Limitations of Actions. 

Where the parties to an action involving the title to lands do nat 
claim from a common grantor, a n  unregistered deed is  color of title, 
and evidence is admissible to show that the party claiming under the 
deed has held adverse possession sufficient to ripen his title. 

2. Same-Registration-Vested Rights-Instructions. 
The plaintiff claimed title to the lands in dispute under a grant 

from the State and mesne conveyances, excluding 200 acres as  being 
' owned by the defendant. The defendant introduced in his chain of 

title a deed made in 1818, registered in  1912, purporting to convey five 
tracts of the land by separate descriptions, aggregating 335 acres: Held, 
it was competent for the defendant to  show such possession as ripened 
his title under the description of the lands in  the deed of 1818, as colar, 
and i t  was error for the court to instruct the jury that if the land 
claimed by the defendant was embraced in those described in the plain- 
tiff's prior grant, he could not recover. 

3. Same-Evidence. 
In this case, title to the lands in  controversy was admittedly out of 

the State, and the defendant claimed under a deed made in 1818 as  
color of title, which was registered in 1912, under authority of the 
statute: Held, upon the question of holding adverse possession under 
this deed, i t  was competent for him to describe the lines of the deed 
with reference to the lands, saying there were chops and blazes on 
them; that  he had lived thereon for 66 years, and had planted i t  in 
corn and cotton, etc., and he and his father had been in possession to 
the lines he had described, etc.: and Held further,  the evidence was 
competent also to show title without "color." 

APPEAL b y  defendant  f r o m  Peebles, J., a t  October Term, 1912, (639) 
of SCOTI~AND. 

T h i s  i s  a n  action to recover land. 
T h e  plaintiff offered i n  evidence a g r a n t  t o  Andrew McMillan f o r  

6,000 acres of land, of date  31 J a n u a r y ,  1853, a n d  mesne conveyances 
f r o m  tho said McMillan to  himself. . 

I n  t h e  deed to the  plaintiff there i s  a n  exception of 200 acres, as  being 
owned by  the  defendant, Duncan  McPherson, which i s  described b y  
metes a n d  bounds. 

T h e  plaintiff also offered evidence locating his  paper  tit le a n d  identi- 
f y i n g  t h e  land  therein described a s  the  l a n d  described i n  the  complaint.  

T h e  defendant claimed t h a t  he  was  t h e  owner of 335 acres of l and  
within t h e  boundaries of the  grant ,  a n d  not  200 acres, as  contended b y  
t h e  plaintiff, a n d  admit ted t h a t  h e  was  i n  possession of the  same. 

519 
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A survey was made under order of court, and the contention of the 
defendant as to the location of the 335 acres is represented on the plat by 
the fignres 1, 2, 3, 4, 6, 6, 7, 8, 9, 10, 11, 12, 13. 

The grcatcr part of the 200 acres, as shown on the plat, is within the 
claim of the defendant, but a part is not. The home and outbuildings 
of the defendant are on the 200'acres as located on the plat. 

The defcndant introduced a decd from Mary Gordon and others to 
his grandfather, John McPherson, of date 9 February, 1818, and regis- 
tered in 1912, purporting to convey five tracts of land by separate de- 
scriptions, which aggregated 335 acres. 

The testimony of the defendant in his own behalf and the exceptions 
to the rulings during his examination are as follows: 

(640) "I have heard this decd read, and am familiar with the lands 
described in  deed Gordon to McPherson. I reckon I am. I 

don't reckon anything about i t ;  I know it. I am not familiar with all 
thc lines in these tracts; no, sir, not all of these tracts. It is  all run in  
together, the way I understand it. This land is located at  lines all 
around my place there. I could not tell you exactly where. I t  lies 
around my house, on the place there. I claim 335 acres. I don't under- 
stand this map. I have seen the lines run, starting at  1 to 2, 3, 4, 5, 6, 7, 
8,9,  10, 11, 12, 13, andback to  1." 

Q. Arc those the lines, outside lines, called for in  this deed? (Plain- 
tiff objects; objection sustained, and defendant excepts.) 

Q. What lines are those? (Plaintiff objects.) 
Counsel for defendant here states that he proposes to show by the 

witness that these lines (1 to 13 and back to 1) indicate the outside 
lines called for in the deed to John McPherson. (Plaintiff objects; 
objcction sustained, and defendant excepts.) 

Q. What are the lines in your deed? Point them o11t on that map. 
(Plaintiff objects; objection sustained, and defendant excepts.) 

"I pointed out the lines I claim to Mr. McLean. I think this was 
about sixtcen years ago. H e  gave me this map." 

Q. What are the boundaries ill this deed-that you claim under this 
dccd? (Plaintiff objects; objection sustained, and defendant excepts.) 

"I can go around the boundary of my land. My boundaries begin 
100 yards of the old cotton house and run thence to the corner, lip to 
Briar Branch ; thence corners, and runs another straight line across to 
the mouth of Tars Fork. These boundaries are marked with blazes and 
chops. The beginning corner is on a little knoll about 50 yards of Briar 
Branch. Corner was there at  one time, but when McLean surveyed, no 
corner was there then, and lie hit another caorner and then found the 
corner. Tt run out about a quarter of a mile of my house, on the south 
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side, and crossed Tars Fork and down the branch a quarter of a mile, 
and crossed i t  again, and come back inside the edge &my old field. I t  
went nearly a quarter of a mile altogether, and came to a corner. A 
lightwood knot stuck doma in the ground indicates my corner. I 
don't know how long it has been in  the ground, but it has been a (641) 
good while-twenty-five or thirty years -1 don't know exactly how 
long. I was at  home the last day McLean survcyed the land. He sur- 
veyed it two or three times. I was with him when he surveyed i t  the last 
time. I did not point out to him the lines to survey. I Ie  surveyed by 
nothing that I could see. H e  did not survey the lines I had previously 
pointed out to him :is my contentions." 

Q. Point out to the jury what lands you have been claiming or been 
in posses4on of. (Plaintiff objects; objection sustained, and defendant 
excepts.) 

Q. Of the lands that you have just described a little bit ago, where 
your lines run, what use have you been making of those lands? (Objec- 
tion by plaintiff; objection sustained ; defendant excepts.) 

"My house is within the boundary of that deed. I live on the 100- 
acre tract, in  the southwest corner of the square 200 acres. Besides 
this lightwood knot that I spoke of, thcre arc some blazes on a tree. I 
don't know exactly how many blazes, but blazes and chops. I don't 
think them is any marked tree around the beginning corner. I don't 
think any tree is close to thc beginning corner. I don't know that 
I can dcscribe the lines around those tracts that I have seen-tell 
how any one can distinguish them and find them. It  starts at  foot of 
Briar Branch and runs-I don't know exactly how far-to a corner, and 
turns and goes in that direction. There are pines, blackjack pointers, and 
lightwood stobs, blazed and chopped, threc chops or1 them. The next 
line is blazed and chopped; bas a lightwood knot corner, a little pine 
and a little blackjack pointer; they are chopped three chnps. The next 
line is a little more than one-half mile long. It is marked in  chops, and 
about halfway on that line is an old corner, and there is another light- 
wood knot there and somc chopped trees. I don't think but two chopped 
trees, one on cadi side on a straight line. The next line, chops and blazes. 
Then you strike Martin McPherson's land. Last line is not marked at 
all; it lapses. There i t  strikes another corner and a dcad pine, and light- 
wood knot is struck up there. Nothing else, only blackjack pointers. 
Next line comes on back towards the beginning corner; one light- - 
wood knot struck up there, about halfway to the beginning 
corner. 1 don't know how long I've been in possession of that (642) 
land-I reckon you call in possessio~~-ever since I was big 
enough. MP and my father livcd there. I have lived there sixty-five 
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years. I have planted it in  corn, cotton, worked it in  turpentine, and 
cut cross-ties on it. I farmed on i t  ever since I was big enough to 
farm. 1 worked turpentine about four gears. That has bcen thirty- 
five years ago, I reckon. I have bcen farming on it, working turpentine 
and cutting crossties, all I could, on it. I have been doing all that. 
That has been going on between forty and fifty years. No one else 
has bcen in possession besides me. L don't know exactly how long i t  was 
the first tirnc.1 saw the land in this deed survey. Thomas Gibson 
surveyed it. I was a boy at the time, and don't recollect exactly what 
surveying hc was doing. He  surveyed mine and my fathe-r's lands around 
thcre; surveyed the entire tract of 335 acres." 

&. IIow did he mark i t  as lie surveyed this land? (Objection by 
plaintiff.) 

Defendant's counsel here states that he proposes to show by the 
witness that Thomas Gibson, the surveyor, had the lines marked by 
chopping &he trees alorrg same and blazing the line trees, and establish- 
ing corners at tLe time of his survey, covering the lands now in  dispute. 
(Plaintiff objects ; objection sustained, and defendant excepts). 

"1 have built two houses on the land-first one about fifteen years 
ago; then there is the old one that has been there twenty or twenty- 
five years. My father built six houses on the land; they were not all 
rental houses; they were cribs. I declare 1 doil't know how much I 
have cleared. I suppose about 200 acres of i t  altogether, by grandpa, 
father, and myself. I don't know what grandpa did, only what the.y told 
me. The reason I didn't carry my deed to McLean the last time he sur- 
veyed was because he didn't ask me for i t ;  he had i t  before, and I thought 
that was enough. I have exercised possession half-mile one course, 300 
yards another course. I s top~ed  where my lines were. I worked on it to 
where i t  was marked to the west side; then there was a branch or creek. 

I have been in possession ever since my fathcr died, and my 
(643) fathcr before then, up to these line I have described. My father 

died 17 September, 1680. His name was Duncan McPherson, 
same as mine. 1 do not know who put the marks on my lines. The 
blazed trees were different sizes, some good-sized pines and some little 
ones. I couldn't tell exactly how old they arc. I was with McLean 
a part of the time. whm hr  wrvcyed the sqnare 200 acres. He ran 
through my land two or three times before he got i t  straight. I do 
not know exactly where those boundaries arc. I was with him when he 
run some of the lines. I don't know how many lines. I was on one of the 
lines, I'm sure. TIe started in surveying the 200 acres at  the southwest 
corner, and run due north, then due east, then south, then back to the 
beginning. I was with him a part of the time of the first line, but 
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don't think I was with him at all on the second line. Was on the 
south line part of the time, and a part on the closing-up line. I 
know where those lines are. This square 200 acres does not include 
all the cleared land, and some inside of i t  is not cleared. 
The cleared part outside of thc 200 acres is on the west side. 
I expect i t  was turned out fifty years ago. I had i t  boxed. I don't 
suppose i t  has been cultivated in fifty years. There is some cleared, 
but not culiivated, outside of the 200 acres. I do not know where the 
pine near two pine pointers, etc., in the Gordon deed is. I know where 
the lille 'running north 50 poles to a stake' is. 1 have been trying to 
point i t  out the best I could on the map. I can't point i t  out on the 
map. I f  I was home I could point i t  out and show you all the corners. 
Therc are several corners called for. 'Beginning at  a pine near two 
pine pointers on the south side of a small hollow.' 1 don't know where 
thc two pine pointers are, but I know where the pine is. 1 know about 
the hollow. I reckon I could come mighty nigh pointing i t  out on the 
map. The hollow is outsidc of this survey-not on the map. No, I guess 
it's iitside of this plat. The 25 acres don't belong to this land at all. 
I don't think any other of this land is outside of the land I claim. 
'Beginning a t  a pine pointer on the south side of Big Muddy Creek2- 
that is all inside of this survcy. I couldn't tell you whereabouts. 'Eun- 
ning south 45 west 32 chains' is one of the lines around my land. 
I don't know whcre several of these lines are. I t  all runs around (466) 
together, and I know where these lines run around. I don't 
know where the various lines in these various tracts are, but I know 
whcre I: thought i t  was, and if I was at  home I could walk around it. 
I know, because it is marked around there. The map is not marked off 
so I can tell the different tracts." 

His  Honor, among other things, charged the jury as follows: 
"There is but one view for you to decide. The question is, I s  the land 

i n  question, outside of the 200-acre picee marked on the map in the 
square, embraced and included in the boundary in  the grant and deeds 
coming down from that grant to the present time? The defendant 
claims this land under a deed to his grandfather, John McPherson, 
dated 1818, recorded here some time ago, under act of the Legislature, 
authorizing a deed of that sort to be recorded. But that act especially 
says that the effect of that deed shall not interfcre with any vested rights. 
At  the time that deed was recorded, if this land was embraced in the 
grant and deeds introduced by plaintiff, then title to that land vested 
in  the plaintiff, and that act would not divest it," and defendant 
excepted. 

Russel l  d2 Wea therspoon  and  U. L. Xpence f o r  plccintif .  
Coxe  & D u n n  f o r  &fr~redant. 

523 
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ALT,EN, J. When his Honor told the jury that the only question for 
them to decide was whether the grant and deeds under which the plaintiff 
claimed covered the land in controversy, he, in effect, withdrew the 
consideration of the deed under which the defendant claimed as color 
of title, and the evidcnce of adverse possession, which he had offered, 
and in this there was error. 

I t  is true, i t  was said in Austen v. Staten, 126 N.  C., 783, which was 
affirmed in L i n d s ~ y  v. l;J'caman, 128 N.  C., 189, that an unregistered deed 
is not, since the Connor Act of 1885, color of title, but in  the subsequent 
cases of Collins u. Davis, 132 N.  C., 111, and banney v. Bobbins, 141 

N. C., 406, this language was restricted to grantees from a com- 
(645) mon grantor. 

I n  the Junney case, Justice Hoke, speaking for the Court, said: 
"In Austen v. Staten the plaintiff clainicd under a deed to himself from 
11. W. Staten, and two others, dated 31 March, 1896, registered the 
same day. The defendant claimed under a deed to himself froni the 
same parties, dated 31 Dccember, 1887, registered 31 May, 1897. I t  will 
be r~oted that there both parties claimed from the same grantor, and the 
plaintiff's deed, though dated nine years or more later t h a i ~  the de- 
fendant's, had been registered more than a year prior to the defendant's 
deed. There were questions of fraud involved in the case, in no way 
material to the point now considered. By the express provisions of 
the registration act, the plaintiff on the record and face of the papers 
had the superior right, because his deed had been first registered. De- 
fendant then took the position that though his deed, by virtue of the 
registration act, was avoided as against plaintiff, yet the same was good 
as color of title, and proposed to maintain his title by showing occupation 
under his unregistered deed for seven years. The Court held that to 
allow this would be 'in effect to destroy chapter 147, Laws 1885, and 
this we cannot do.' Whatever might be the position of the Court if this 
were an open question, we think i t  char  that the principle there an- 
nounced must be confined to the facts of the case to which i t  was then 
applied, and does not extend to a claim by adverse possession held con- 
tinually for the requisite time under deeds foreign to the true title or 
entirely independent of the title under which plaintiff makes his claim. 
As to such deeds and claimants, our prcsent registration law does not, 
and does not intend to, modify or interfere with the doctrine of maturing 
title by adversc occupation as heretofore expounded and applied by the 
decisions of this Conrt." 

Tbp deed being color of title, the evidence of the defendant as to the 
boundaries of the several tracts described, and of his posression, was 
conqxderlt. 
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I f ,  however, the defendant claimed under no deed, i t  was admitted 
that title was out of the State, and he offered evidence of an adverse 
possession for more than twenty years. His  testimony was not 
always as specific as might be desired, but when i t  is remembered (646) 
that he can do little more than write his name, and that he was 
stopped every time he attempted to describe his boundaries, i t  was as 
definite as could be expected under the circumstances. 

It was in evidence that he claimed up to the lines of the 335 acres, 
and he attc-mptcd to describe the lines, saying there were chops and 
blazes on them; that he had lived on the land sixty-five years and had 
planted i t  in corn and cotton, and had worked the turpentine and had 
cut cross ties; that he and his father had been in  possession to the lines 
he had described, and hc offered to prove that when he was a small 
boy he saw a surveyor run the lincs and mark thcrn by chopping and 
blazing trees and establishing corners covering the 335 acres, which was 
clearly competent. 

As the evidence now stands, the plaintiff has established a prima facie 
title, and the dcfendant is not entitled to the benefit of a common survey 
provided for in chapter 35 of Battle's Revisal, but he has the right to 
have his evidence of title by adverse possession, whether with or without 
color, corlsidered by a jury. 

New trial. 

Cited: Z i n g  1;. MncRa,ck:an, 168 N.  C., 624; Buchaman v. Hedden ,  
169 hT. C., 224. 

DANIEL J. NANCE ET EL. V. W. A. ROURK ET EL. 

(Filed 26 March, 1913.) 

1. Contracts-Possession in Subordination to Another's Title-Estoppel. 
Where one acquires possession of land by contract or agreement with 

another, and in subordination to his title, he is estopped to deny that 
title until he has surrendered the possession so acquired and placed 
the one with whom he has thus dealt at arm's length with himself. 

2. Same-Evidence. 
In an action to recover a tract of land it is competent for the plaintiff 

to show, as to whether the defendant entered the possession of the 
lands under an agreement with him and in subordination to his title; 
that when he moved his residence therefrom and to another county the 
defendant or his agent promised to take charge 'of the land and look 
after it in his absence, and to pay taxes, which he was to repay on 
being.notified; that defendant agreed to list the taxes in the plaintiff's 
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name; that defendant was to receive the rents to be applied on an 
account due him by plaintiff; that  some three years ago defendant 
asked plaintiff to sell him the land. 

3. Nonsuit-Evidence, How Construed. 
In  this action to recover a tract of land there was evidence tending 

to show, and per contra, that  the defendant entered upon the lands 
under a n  agreement to hold the same for the plaintiff, and in subordina- 
tion to his title; that the defendant had never surrendered or offered 
to surrender the possession tso the plaintiff, and plaintiff had made no 
demand therefor until he brought his suit: Held, under the principle 
that on a motion to nonsuit upon the evidence the evidence must be 
viewed in the light most favorable for the plaintiff, the motion was 
erroneously granted. 

AFPEAL by plaintiffs from Bragaw, ,T., at September Term, 
(647) of BRUNSWI~K. 

This action was brought to recover a tract of land containing 
200 acres. Plaintiffs claimed the land under a deed from Evander 
Canady. At the close of the plaintiffs7 testimony, the court, on motion 
of defendants, nonsuited the plaintiffs, and they appealed. 

C. Ed. Taylor for plaintiffs. 
C r a m w  & Davis and Robert IZuark for dqfendants. 

Wnrxxa, J., after stating the case: The question in this case is the 
sufficiency of the plaintiffs7 evidcnce to show title and the right to the 
possession of the land. There was some evidence of the adverse possession 
of the land before Evander Canady bought it from John J. Hawes on 
1 March, 1885, but we necd not, at  present, inquire whether i t  was 

L tate or to sufficiently continued and notorious to show title out of the S 
vest the title in Canady or those under whom he claimed, as we are 
of opinion that there was other evidence which should have been sub- 
mitted to the jury upon the plaintiffs7 title and right to the possession of 

the land. It is a settled rule of the law that where one acquires 
(648) possession of land by contract or agreement with another and in 

subordination to his title, he cannot ordinarily dispute that title 
until he has surrendered the possession so acquired and placed the 
one with whom he has thus dealt at  arm's length with himself. Farmer 
v. Pielcens, 83 N.  C., 594; Pate v. Turner,  94 N.  C., 47; Yarborough v. 
Ilarris, 14 N. C., 40;  Burwell v. Roberts, 15 N. C., 8 1 ;  Campbell v. 
Fverhart, 339 N.  C., 503, and cases cited; 16 Cyc., 804. "The rule," 
said Chief Justice R u f i n  in Yarborough v. Harris, supra, "is founded on 
high grounds of morality and good faith, and at  all times ought to be 
rigidly adhered to, where circumstances require its application7'; and 
Justice Dillard said in Farmer v. Pickens, supra, that "the rule is 
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founded on a principle of honesty, which does not allow possession to be 
retained in violation of that faith (and confidence) on which i t  was ob- 
tained or continued." Hcrrnan in  his work on Estoppel (1886), at  p. 
981, sec. 854, states i t  as a general principle that "wherc a party has 
kept or obtained the possession of land which he otherwise would not 
have had, by means of an agreement or understanding, hc shall be 
estopped from setting forth anything in opposition to its terms or intent, 
in  a suit brought in order to recover such possession," citing many cases. 
This being so, i t  appcars in this case that Evander Canady claimed 
the land and had a deed therefor, and that when he changed his residence 
from Brunswick to Columbus County some years before the trial, hc 
had an agreement with the defendants, or with W. A. Rourk, acting for 
them, by which they promised to take charge of the land and look after 
i t  for him while he was absent, and to pay the taxes thereon, which 
Canady promised to pay to them when notificd of the amount. Plaintiffs 
proposed to show by Evander Canady that defendants agreed to list 
the land for taxes in his name, but this evidence was excluded. I t  was 
also proved that i t  was further agreed between Canady and defendants 
that the rents of the land should go to them until a store account due by 
Canady to them was paid. Plaintiffs furthcr proposed to prove by 
Canady that he had a conversation with defendant W. A. Rourk, three 
years ago, in which the latter asked Canady to sell the land to him, 
but this evidence was ruled out. Canady has been absent for 
many though he livcd within about 50 milcs of the land. (649) 
Defendants have never surrendered the possession, nor has any 
demand been made upon them for same until this suit was brought, so 
fa r  as appears. 

We do not see why the excludcd evidcnce was not competent in con- 
nection with that which was admitted, or why the testimony of the 
witness Evander Canady should not have becn submitted to the jury, 
undcr the principle we have stated. There was at  least some evidence 
that defendants obtained the possession of the land under the agrecrnent 
with Canady, and having done so, i t  would be bad faith for them now to 
dispute his title or right to the land for the purpose of retaining a pos- 
session thus acquired. We are, of course, construing the evidence most 
favorably to the plaintiffs, as we should always do in the case of a 
nonsuit, making all reasonable inferences in their favor. The rule, as 
stated in Brittain v. Westall, 135 N.  C., 492, and approved in  Deppe v. 
R. R., 152 N. C., 79; Freeman a. Brown, 151 N.  C., 111, and other 
recent cases, is as follows: "The evidence must be construed in the 
view most favorable to the plaintiff, and all the facts which it tends to 
prove and which are an essential ingredient of the cause of action must 
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be taken as established, as the jury, if the case had been submitted to 
them, might have found those facts from the  testimony." The jury might 
fair ly and rcasonably infer from the evidence that  defendants had entered 
into possession as the agents of Canady, who conveyed to plaintiffs, 
and are estopped now to question his  title, not having placed tbem- 
selves in  a position to do so. Springs v. Schcnclc, 99 N. C., 551. They 
must first give u p  that  possession which they have thus acquired before 
being allowed to assert their awn titlc to the land, if they have any;  
otheiwisc, they would be permitted to take advantage of their own wrong 
and acquire an  advantage over the plaintiffs to which they are not 
entitled according to the plain rules of fair  dealing. 

W e  do not say that there is  no other evidence upon which, if believed, 
the  lai in tiffs might recover, but we will make no further reference to 

the same, as the evidence of the agency was sufficient to carry 
(650) the case to  the jury. 

The  nonsuit will be set aside and a new tr ial  ordered. 
New trial. 

J. B. HERNDON ET AL. v. DURHAM AND SOUTHERN RAILROAD 
COMPANY. 

(Filed 26 March, 1913.) 

1. Parol Contracts-Statute of Frauds-Pleadings-Evidence-Objections 
and Exceptions-Easements-Deeds and Conveyances-Prescription. 

A parol contract relating to land is voidable, and not void, and, when 
executed, not denied, and the statute of frauds not pleaded, and the 
evidence to prove it is not objected to, the statate requiring it to be 
in writing has no application. 

2. Deeds and Conveyances-Z'rescription-Railroads-Easeents-Rhts of 
Way-Pard Contracts-Statute of Frauds. 

Where for mutual considerations a railroad company in acquiring 
a right of way has entered into parol agreement with the owner to 
construct an underpass or cattle-run under its track for the use of the 
owner whose land lay on both sides of the railroad, and which has 
been fully executed, and subsequently the railroad company attempts 
to close up the runway, which plaintiff seeks to 'enjoin, the interest 
claimed by the plaintiff is an easement in the lands which cannot pass 
except 6y deed or prescription. 

3. Parol Contracts-License Over Lands of Anothcr-Reuocable at Will. 
Where a right is claimed in the land of another resting in parol, 

whether treated as an easement or a license, it  must be establish~d 
by deed or prescription; for it is held that a license of this character, 
though based upon a valuable consideration, can be withdrawn at will. 
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4. Injunction-When Evidence Sufficient. 
Where the main purpose of an action is to obtain a permanent injunc- 

tion, and the evidence raises serious question as to the existence of 
facts which make for plaintiff's right and sufficient to establish it, a 
preliminary restraining order will be continued to the hearing. 

5. Parol Contracts-Statute of Frauds-Frauds in the Procurement-Benefits 
Retained-Repudiation in PartEquity.  

Where a contract concerning an easement in lands, required by the 
statute of frauds to be in writing, rests in parol, and i t  is  shown that  
it  was procured by fraud of the party seeking to avoid it, he will not 
be permitted to retain the advantage he has derived under it  and re- 
pudiate the other part of his agreement. 

6. Same-Railroads-Easements-Principal and Agent - Ratification-Evi- 
dence-Injunction, 

The agent of a railroad company procured a deed t'o a right of way 
over the lands of the owner, and there was evidence tending to show, 
as  a part of the consideration of the deed, that  the parties had agreed 
by parol that  the railroad should construct a siding on the lands and 
perpetually keep open an under-pass or cattle-run under the track for 
the owner's convenience, and furnish wire to inclose a pasture for 
cattle along the right of way granted. The company furnished the 
wire, constructed the underpass, and subsequently attempts to fill up 
the underpass. In a suit seeking a permanent injunction, the defend- 
an t  company pleads the statute of frauds and denies the authority of its 
agent to make the contract alleged. There was further evidence on 
plaintiff's behalf that he requested that  the agreement be put in writ- 
ing, was informed by the defendant's agent that  i t  would be unneces- 
sary, that  the defendant would keep its agreement, and that, if other- 
wise, the laws of the State would compel it  to do so, which the plaintiff, 
being without legal counsel, believed and acted on: Held, the com- 
pliance by the defendant with the terms of the parol agrement was 
evidence of ratification of the contract made by its agent; the plea of 
the statute of frauds, with the other circumstances of this case, was 
evidence of fraud in the procurement of the deed for the right of way, 
which if established would set i t  aside; and to preserve the status quo 
of the parties, a restraining order should be granted to the hearing. 

7. Railroads-Rights of Vay-Deeds and Conveyances-Fraud-Cancellation 
-Equity-Condemnation-measure of Damages. 

Where a railroad company has procured a deed for its right of way 
from the owner of the lands by fraud, the latter is  entitled to  have the 
deed canceled, in which case the former would be left to its right of 
condemnation, wherein i t  would have to pay for all damages, which, in 
this case, would include those arising to the plaintiff in having his pas- 
ture divided by the roadbed, without means of passage by his cattle 
from one part of the plantation to the other. 

CLAXK, C. J., concurring. 

APPEAL from C a ~ t e r ,  J., f rom an order signed a t  chambers, 1 
March, 1913, from WAKE. 

34-161 529 
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This is an action to restrain the defendant from closing a passway 
under its track, leading from one part of the plantation of the plaintiffs 
to another part. 

The plaintiffs' affidavit, used in the application for a restraining 
order, states in substance that they are the owners of the land described, 
containing about 250 acres; that in the year 1904 or 1905 the defeadant 
surveyed across said land for the purpose of locating its line, and applied 
to the plaintiffs for the purchase of a right of way, through G. E .  
Lemmons, its chief engineer and superintendent; that the plaintiffs 
agreed to sell, but demanded $400 therefor, stating as a reason for de- 
manding so much, that the running of the railroad across their lands, 
splitting said lands open, and cutting their plantation in two, would be 
a great disadvantage, and that there would be great danger to their horses 
and other cattle in passing across said railroad track; that the said 
Lemmons said the price was excessive, but finally agreed that the said 
railroad company would give $10 an acre for the land actually occupied 
by said railroad right of way, and as a further consideration and induce- 
ment would contruct a siding for the shipping of timber and other pro- 
ducts from the farm, and would build an underpass or cattle-run under 
the track of said railroad for the use of the plaintiff, and would furnish 
wire to inclose their pasture, because the right of way traversed the said 
pasture; that plaintiffs thereupon executed their deed for said right of 
way; that they told said Lemmons at the time that they wanted some 
instrument of writing going to show and binding said railway company 
that said company would carry out its part of said contract, that is. 
would build said siding and would co~~struct  said underpass and would 
allow the same to remain open for all time for the ~laint i f fs ;  that said 
Lemmons assured them that any statement of this part of the agreement 

in writing was not necessary, and that the railway company would 
(653) leave said underpass and would maintain the same for all time; 

that furthermore said Lemmons said that the railway company, 
after building said underpass, would not be able to close same, but that 
the law of North Carolina would cause said railway to keep said under- 
pass open and would prevent forever said railway company closing up 
said underpass without the consent of plaintiffs; that plaintiffs were 
not acquainted with the terms of the law, and relied upon the assurance 
and representations and statements of the said Lemmons, the official and 
agent of said railway company; that, relying upon the representations 
and assurances made by said Lemmons, the plaintiffs signed said deed 
conveying the right of way, and were paid the sum of $10 an acre, 
aggregating an amount slightly more than $100; that defendant rail- 
way company built its road through said land and constructed said siding 
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and the underpass on said land and furnished the said pasture wire, as 
had been agreed upon. and the underpass has been used and is now used 
for the passing and repassing from one side of the farm to the other, 
and for the passage of horses and cattle there through; that the defend- 
alzt is now threatening to close said passageway. 

A temporary restraining order was issued, and on the return day the 
defendant filed the affidavit of the vice-president, stating that the de- 
fendant had acquired its right of way by the deed of the plaintiffs; 
that across this right of way acquired of the petitioners there is a draill 
over which defendant built a trestle, and the defendant has found i t  
necessary, as a matter of safety and economy, to put a large pipe under 
said trestle to carry the water flowing under same and fill said trestle; 
that if the agreement was made by said Lemmons, he had no authority 
to do so; and that said agreement, if made, was void under the statute 
of frauds. 

The defendant did not deny the making of the agreement or its 
knowledge that it had been made, or that i t  had been fully performed. 

His Honor continued the restraining order to the final hearing, and 
the defendant excepted and appealed. 

W .  L. Fousheo alzd Nanlzing 4 Kitchin for plaintiffs. 
Fuller & Reade for defendant. 

ALLEX, J. A par01 contract relating to land is not void, but 
voidable, and we have held that, when executory, i t  may be (654) 
enforced if it is not denied that the statute is not pleaded, and 
the evidence to prove i t  is not objected to (Henry v, Hilliard, 155 5. C., 
378), and that, when executed, the plea of the statute of frauds is no 
longer applicable. Choat v. Wright, 13 N.  C., 289; Hall v. Fisher, 
126 N.  C., 208. 

Upon the strength of these authorities, the ruling of his Honor might 
be sustained upon the ground that the agreement of the superintendent 
has been performed, but for the fact that an easement, such as that 
claimed, cannot pass except by deed or prescription, and as there is 
no deed for the cattle-way under the track, and it has not been used 
long enough to confer the right by prescription, the agreement as to 
the easement has not been executed. 

Treated as a license, the position of the plaintiffs is no stronger. The 
weight of authority seems to be in favor of the proposition that a 
license based upon a valuable consideration cannot be withdrawn at will, 
and certainly not without compensation (Richer v. Kelly, 10 Am. Dec., 
40; Rinch v. Kern, 16 Am. Dec., 501; Murnford v. Whitmey, 30 Am. 
Dec., 71, and notes in  annotated edition), but our Court has adopted the 
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view to the contrary. McCracken a. McCracken, 88 N. C., 272; Kivett  
v. NcKei than ,  90 X. C., 107; R. R. v. R. R., 104 N. C., 658. 

m e  do not think, however, the plaintiffs are without remedy upon the 
facts as they now appear, and "It is the rule with us that in  actions 
of this character, the main purpose of which is to obtain a permanent 
injunction, if the evidence raises serious question as to the existence 
of facts which make for plaintiff's right and sufficient to establish it, a 
preliminary restraining order will be continued to the hearing. Hyat t  
s. DeHart ,  140 N. C., 270; Warrington v. Rawls, 131 N .  C., 39; 
Whitaker v. IIil1, 96 N. C., 2 ; Marshall v. Commissioners, 89 N.  C., 
103." Stancill v. Joyner, 159 N.  C., 617. 

I f  the allegations of the plaintiffs are true, the contract for the 
(665) purchase of the right of way made by an agent of the defendant, 

and the consideration for the deed was the agreement to pay $10 
an acre for the land occupied, to construct a siding on the land, to furnish 
wire for a pasture, and to keep open permanently a passway under its . 
track to enable the plaintiff's cattle to pass from one part of their plan- 
tation to another part. 

The defendant has accepted the deed based upon this agreement, and 
is now claiming under it, and there is evidence that i t  had knowledge 
of the agreement, and has ratified it, as otlicrwise i t  would not have 
performed it by furnishing wire, etc. 

I f  so, the law will not permit the defendant to retain the benefit 
of the contract and repudiate its obligations. Rudasill v .  Balls, 92 N. C., 
226; Brown 7). Davis, 109 N.  C., 28; Christian, 2.. Ynrborough, 124 
N. C., 76. 

I n  Rudasill v .  F a l b ,  supra, the Court, quoting from several authori- 
ties, says: "'The principal cannot of his own mere authority ratify 
a tramaction in part and repudiate as to the rest,' is the language of 
Mr. Jzutice Story in section 250 of his work on Agency. 'He must 
either adopt the whole or none.' Another recent author lays down the 
same .doctrine thus: 'A nullification must extend to the whole of a 
transaction.' So well established is this prinoiple, that if a party is 
treated as an agent in respect to one part of a transaction, the whole is 
thereby ratified. From this maxim results a rule of universal applica- 
tion, that where a contract has been entered into by one man as agent 
of another, the person on whose behalf it has been made 'cannot take 
the benefit of i t  without bearing its burdens. The contract must be per- 
formed in its integrity.' Ewell's Evans' Agency, 70 (Ed. 1889), p. 
95). The rule rests upon sound reason and abundant authority. 
Crauiford v .  Rnrkley, 18 Ala., 270; Ilodnett v .  Ta tum,  9 Ga., 270; 
B a ~ z k  v .  Banner ,  14 Mich., ?08; Coleman v .  Itache, 1 Ore., 115.' 
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Again, if the agent exceeded his authority and the defendant had no 
knowledge of the agreement, there are facts alleged which, if true, are 
sufficient to justify the court in maintaining the status quo until the 
final determination of the action. The plaintiffs alleged that the agent 
made the agreement for the defendant, and that they demanded 
that it be reduced to writing; that the agent told them a writing (656) 
was unnecessary, and that the defendant would leave said pass- 
way and would maintain i t  for all time; that said agent further repre- 
sented that the law of Korth Carolina would not permit the same to be 
closed; that they executed their deed relying upon these representations, 
and the defendant says the agent had no authority to make the agreement 
or the representations. 

A promise is usually without the domain of the law unless i t  creates 
a contract, but if made, when there is no intention of performance, 
and for the purpose of inducing action by another, it is fraudulent, and 
may be made the ground of relief. Hill v. Gettys, 135 N.  C., 375; 
Braddy v. Elliott, 146 N .  C., 582. 

I n  the Hill cme the Court ordered the cancellation of a mortgage 
because of a fraudulent promise, and in the opinion quotes with approval 
the following excerpts from text-books and decisions : "The general rule 
in  regard to promises is that they are without the domain of the law 
unless they create a contract, breach of which gives to the injured party 
simply a right of action for damages, and not a right to treat the other 
party as guilty of a fraud. But that proceeds upon the ground that to 
fail to perform a promise is no indication that there was fraud in  the 
transaction. There may, however, have been fraud in it, and this fraud 
may have consisted in making a promise with intent not to perform it. 
To profess an intent to do or not to do, when the party intends the 
contrary, is as clear a case of misrepresentation and of fraud as could 
be made. A promise is a solemn affirmation of intention as a present fact. 
1 Bigelow on Fraud, 484. (The author is discussing, of course, civil 
remedies.) 'When a ~ r o m i s e  is made with no intention of performing 
it, and for the very purpose of accomplishing a fraud, i t  is a most apt 
and effectual means to that end, and the victim has a remedy by action 
or defense.' Goodwin v. IIome, 60 N.  H., 485. 'The intent is always 
a question for the jury, and to determine whether the intent was fraud- 
ulent the jury have necessarily to look to the circumstances connected 
with the transaction or those immediately preceding or following 
it.' Des Farges v. Pugh, 93 N.  C., 31; 53 Am. Rep., 446." (657) 

I n  the Braddy case there was an exchange of land, and the 
defendant agreed, as a part of the consideration, to erect two dwellings 
and outhouses on the land conveyed to the plaintiff, and failed to do so. 
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The issues submitted to the jury were answered in  favor of the plain- 
tiff, and in discussing the effect of the verdict the Court says: "If the 
jury should find, in addition to their findings on the first and second 
issues, that the defendant fraudulently induced plaintiffs to agree to 
the exchange by fa l s~ ly  representing and pretending that he would 
build two suitable dwellings and necessary outhouses on the tract of land, 
such finding would be an ample basis for the decree canceling the entire 
transaction. . . . The subsequent acts and conduct of a party may be 
submitted to the jury as some evidence of his original intent and pur- 
pose, when they tend to indicate it." 

When we consider the assurances of the agent to induce the plaintiffs 
not to insist upon reducing the agreement to writing, the representa- 
tions made by him, and the fact that he had no authority to make any 
agreement or representation, if the allegation of the defendant is true, 
we are of opinion there is evidence of fraud, and that the defendant 
cannot retain the fruits of it. 

I f  so, the plaintiffs would be entitled to a cancellation of their deed, 
and the defendant would have to resort to condemnation proceedings to 
acquire a right of way, and the right to the passway under the track, 
if reserved in the deeds, would likewise have been subject to condemna- 
tion, if necessary to insure the safety of its roadbed. 

We have not discussed the interesting question presented by plaintiff's 
courisel as to a right to cross the track of the defendant, arising by im- 
plication, as i t  is not necessary to do so as the case is now presented, but 
there is much respectable authority in support of their contention. 
Jones Easements, see. 308; Powell v. R. R., 215 Xo., 352; Corea v. 
Hig.rtowa, 17 L. R. A, (N. S.), 1019; Ritchey v. Welch, 149 Ind., 217; 

Uhl v. R.  R., 47 W .  Va., 59 ; Fritz 2).  Tompkins, 168 N .  Y., 524; 
(658) R. R. v. Commissioners, 162 Nass., 8 3 ;  Powers v. Heffernaa, 

233 Ill., 603. 
Upon a review of the whole case, we are of opinion that i t  was proper 

to continue the restraining order until the facts can be determined. 
Affirmed. 

CLARK, C. J., concurring - I n  a case like this, no express agreement 
either oral or written, is required to sustain a claim for a pass under 
the railroad track through an embankment. I f  a railroad splits a farm 
open, whether i t  acquires its right of way by condemnation or by con- 
veyance, the owner has a reservation, without express words, from 
necessity and by implication of law. Such passways are necessary to 
presewe the proper use and enjoyment of the land. The law presumes 
 hat a vendor did not intend to convey a portion of his land in such a 
way as to deprive himself of full use of the remainder. 23 A. and E., 
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16. I n  this case the vendor sold a strip of land, 1,400 feet long for $103, 
splitting the farm open. I t  is inconceivable that he did not retain a 
private way under the railroad where there was a fill which isolated the 
two sides of the farm, unless he understood that he would have the right 
TO an underpass. Though no writing was taken, signed by the defend- 
ant, it could not have been contemplated that the defendant could compel 
the vendor to go miles around to reach the land on the other side of 
the railroad. 

As there was already a farm road there by which the landowner could 
pass from one side of the farm to the other, when the fill was thrown 
up the right remained to have a gap left for the continuance of this 
farm way, without any written agreement, and in  fact i t  was so left 
for years until this attempt to close it up. Indeed, Revisal, 2601, ex- 
pressly provides that any railroad crossing a plantation road ('shall 
make and keep in  constant repair crossings" for any plantation road 
and other roads. This applies as much to underpasses where there is 
a fill, and to bridges overhead where there is a cut, as to a grade crossing. 
The statute is provided to prevent inconvenience to adjacent land- 
owners in the use of their farm roads in the same way that the 
railroads are required to maintain crossings for public roads, (659) 
highways, and farm roads. Revisal, 2566 (5), 2568, 2569. 

Indeed, the policy of the law is not to abolish underpasses, but to 
favor them, or overhead bridges where there is a cut, and to abolish 
grade crossings. To this end the Corporation Commission is authorized 
to require, when they think proper, the lowering or raising of any 
track or highway. Revisal, 1097 (10). The whole subject of the duty 
of railroad companies to so construct their roads as not to interfere with 
the use of any public road or private way is fully discussed, with cita- 
tion of authorities, in R. R. ?;. Goldsboro, 155 N .  C., 360, 361. Besides 
this. Elliott RaiIroads, see. 1138, says: "The rule, however, is that a 
deed to a railroad company does not constitute a waiver of a right of 
way to a private crossing, and the owner whose land has been severed 
into parcels may claim and enforce the right to a crossing, notwithstand- 
ing his unconditional instrument of conveyance.'' 

'(Where an agreement by the vendee to give a vendor a pass way over 
other land forms a part of the consideration for the sale and conveyance 
of land, and the vendee is placed in possession of the land, and the 
vendor is placed in the use of the passway, the former will not be allowed 
to prevent the latter from using the passway upon the ground that the 
contract therefor was within the statute of frauds, as a co'urt of equity 
will not allow the vendee to hold the land and refuse to pay for it." 
Champion  11. i l londay,  85 Kentucky, 32. 
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I n  R. R. v. Commissioners, 162 Mass., 81, where the vendor had 
conveyed a strip of land through his farm, without any reservation, to 
the railroad company, the Court held: "The law that if one conveys a 
part of his land in such form as to deprive himself of access to the 
remainder of it unless he goes across the land sold, he has a way, of 
necessity, oyer the portion granted, applies to conveyances to a railroad 
company by a warranty deed which says nothing about a right of way 
across the land conveyed. . . . And the fact that the railroad pro- 

vided and maintained a farm crossing for him for many years 
(660) indicates that a clause releasing damages was not understood 

to apply to his right of way." 
I t  seems clear, therefore, that aside from the evidence tending to show 

an express agreement, the plaintiff had an implied right to retain the 
passway so that the communication between two sides of his farm should 
riot be interrupted by the fill. That an interval under such fill was not 
impracticable 2s s h o k  by the fact that for many years the underpass 
continued. Further, it is in  accordance with the policy of our law, as 
declared by repeated statutory enactments cited above, that the construc- 
tion of a railroad shall not interfere with the use of highways, cartways, 
private ways, or other methods of commu&ation. Not only existing 
roads and highways are not to be interfered with by fills or cuts, but 
even when the railroad track crosses a local road or highway or a farm 
way on a grade, tho Corporation Commissioners have ample authority 
to require the railroad track to be raised or lowered so as to abolish 
grade crossings. Revisal, 1097 (10). 

The Revisal, 3753, makes i t  an indictable offense for any railroad 
to fail to make and keep in constant repair crossings to any plantation 
road thereupon. The whole subject of the duty of railroads in  regard 
to these plantation roads which are crossed by their track is fully dis- 
cussed in Goforth v .  R. R., 144 N. c., 571, and we need not repeat what 
is there said. 

Cited: Tote v.  R. R., 168 N. C., 525, 528. 
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W. C. BINFORD ET AL. v. S. S. STEELE. 
(661) 

(Filed 9 April, 1913.) 

1. Deeds and Conveyances-Parol Contracts to Convey-Escrow-Condition 
Precedentoffer to Sell-Acceptance-Payment. 

Where a principal, acting on a par01 agreement made by its agent, 
executes a deed to lands and delivers i t  into his agent's hand for de- 
livery upon payment of the purchase price, the transaction is an offer 
to buy, and a n  acceptance with the condition precedent that the pur- 
chase price is first to be paid; and this condition is not performed by 
a part payment and an agreement between the purchaser and the agent 
that  the latter will retain possession of the deed and deliveer it  upon 
the payment of the balance of the price. 

2. Deeds and Conveyances-Par01 Contracts to Convey-Principal and Agent 
-Escrow-Offer to Sell-Acceptance-Withdrawal of Offer-Payment- 
Notice. 

Where a proposed purchaser of lands does not pay the full purchase 
price therefor to the seller's agent upon the latter's tendering a deed, 
when payment in full is  a condition precedent to the delivery, and 
thereafter the seller withdraws his deed from his agent's possession, 
and the purchaser, knowing the deed had been withdrawn, pays the 
balance which was to  have been due by him under the arrangement be- 
tween him and the agent, in  his action against the seller to recover 
the purchase price he has thus paid to the agent, and which the agent 
has retained, he is  not entitled to the money represented by his first 
payment, for he has not complied with the condition precedent to the 
delivery of the deed; nor the balance of the purchase money, for this 
he had paid after he had knowledge that the agent's authority had 
ceased. 

3. Deeds and Conveyances-Escrow-Principal and Agent-Contracts to Con- 
vey-Withdrawal of Offer-Notice-Payment-Pleadings-Eridenee. 

Upon the question of whether a purchaser of lands had notice of an 
agent's limited authority in delivering the deed unless the purchase 
money was paid in a specified time, and that failing this payment the 
seller had withdrawn the deed from his agent's hands, an allegation 
of the purchaser, in his complaint in an action to recover money he 
had since paid to the agent, that  the deed had been withdrawn, is 
some evidence of his knowledge thereof; and his evidence that  he  did 
not remember having made the statement only affects its credibility. 

' 4. Deeds and Conveyances-Contracts to Convey-Offer to SelLEscrow- 
Principal and Agent-Withdrawal of Deed-Notice-Eridence-RCIO- 
cation. 

Where by delivering a deed to his agent in pursuance of a par01 
proposition to buy his lands, the seller has in effect offered to sell them. 
he may withdraw his offer, nothing else appearing, a t  any time before 
the-purchaser's final acceptance by payment of the full amount of the 
agreed purchase price; and where the seller has withdrawn his deed, 
before payment, from the hands of his agent, with the knowledge of 
the purchaser, the withdrawal of the deed is some evidence of notice 
to the purchaser that the offer had been revoked. 



I N  T H E  SUPREME COURT. 

(662) APPEAL by defendant from Peebles, J., at December Term, 
1912, of RICHMOND. 

This action was brought to recover $250, which plaintiff alleged that 
he had paid to M. A. Land, agent of defendant to sell him Lot No. 77 
in the plat of the W. C. Leak lots in Hamlet, N. C. Defendant denied 
his liability. The facts, so far  as the court permitted them to be shown, 
were that Land, who lived at Hamlet and was engaged in the business 
of a real estate broker, notified the defendant that plaintiffs would give 
him $250 for the lot. Defendant told Land that he would make the 
deed to the lot for that price, provided the money was paid by 1 June, 
1911. This offer was made in May, and, at the time, defendant caused 
a deed to be prepared for delivery to plaintiffs upon payment of the 
purchase money by the first day of June. There was no written agree- 
ment hetween the parties. Land took the deed to Hamlet and tendered 
it to plaintiffs, when the plaintiff W. C. Binford requested that he be 
allowed to take the deed and show i t  to his partner at Richmond, Va., 
for his examination, which was done, and the deed afterwards returned 
to Land, when plaintiffs paid Land $215 and requested him to deposit 
i t  and the deed in the bank until the balance was paid, which he prom- 
ised to do. Plaintiffs, in August, paid to Land the balance of the pur- 
chase money, that is, $35, but Land did not have the deed with him, 
stating that i t  was in the bank, and that he would go to Rockingham and 
get it. The defendant offered to show that he had withdrawn the land 
from sale and taken the deed from Land, but the court excluded the 
testimony. Plaintiff testified, under cross-examination, that he had 
alleged in his complaint that Land told him that defendant, Steele, had 
the deed a t  the time he paid the balance of $35. The court charged the 
jury that, if they believed the evidence, they should find that defendant 
is indebted to t h ~  plaintiff in the sum of $250. Verdict and judgment 
were rendered accordingly, and defendant aplyealed. 

M.  W .  Nash o,nd John P. Cameron for plaintif. 
Lowdermilk & Dockery for defendant. 

(663) WALXER, J., after stating the case: As there was no written 
memorandum of a contract to sell the lot, signed by the defend- 

ant or his duly authorized agent, the transaction must be treated as an 
offer by plaintiffs to buy the lot for $260, and an acceptance by the 
defendant upon the condition stated therein, which modified the terms 
of the offer, and if plaintiff had notice of this condition, or .private 
instruction to Land, as i t  was called in the argument, there was no 
agreement, and this was conceded; but plaintiff contended that he was 
not bound by this condition, as he had no notice of it. I f  that be 

538 
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admitted, for the sake of the argument, it appears that plaintiff had not 
complied with the stipulation of defendant's offer, which was known to 
him, that he should pay $250 for the lot before the deed should be 
delivered. H e  was not entitled to the deed upon paying less than the 
whole of the purchase money. As said in Hardy v. Ward, 150 IT. C., 
385, 392, when payment is the act of acceptance contemplated by the 
offer to sell land, i t  is a condition precedent to the vesting of any right 
in the vendee. There is some evidence in the case, as now presented, that 
plaintiffs knew the deed had been withdrawn by the defendant, for 
Binford testified i t  had been so alleged in his complaint. I t  is true, 
he further said that he did not remember having made this statement, 
but that did not destroy the legal effect of the admission or the statement 
of the fact, but merely affected its weight before the jury. I t  was still 
competent as a declaration by him. This being so, there was evidence 
that he paid the $35 in his own wrong, that is, with knowledge of the 
fact, or circumstances which put him on notice as to it, that defendant 
had withdrawn the deed and revoked the sale. Plaintiffs were bound 
to know that by paying only a part of the price they acquired no right 
to the deed. I f  the deed had remained in the possession of Land, they 
might rightly have assumed that his agency still continued. When 
they handed the $215 to Land and trusted to him as their depository 
to hold the money in bank and the deed until it suited them to pay the 
belaace, they were doing something contrary to the terms of defendant's 
offer, and they took the risk of a compliance with his promise by Land 
and the continuance of his agency, for defendant had the right 
to withdraw his offer to sell at any time before final acceptance (664) 
of it by payment of the full amount of the purchase money. 39 
Cyc., 1194; Winders 1 % .  Xenan, ante, 628. The last cited case differs 

a from this one only in the form of the transaction. I n  that case there 
was a w~i t t en  option or offer, while in this there was an offer arising 
out of the deposit of the deed with Land for delivery when the whole 
of the price should be paid, but subject to withdrawal of the deed or 
revocation of the offer at any time before its final acceptance, there 
being no fixed or specific time for plaintiff to pay, and no consideration. 
The withdrawal of the deed was, at  least, some evidence of notice to 
him that the defendant's offer had had been revoked. There was an 
effectual way by which plaintiffs could have protected themselves, as 
well as the defendant, against any default of Land, and that was by 
tendering the whole amount and demanding a deed, as they had the 
right to do. "A tender of the purchase money, however, in connection 
with mutual and concurrent promises by the vendor, means merely a 
readiness and willingness accompanied with an ability to produce the 
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money, provided the vendor will concurrently do the act which is re- 
quired of him; and hence a purchaser in  making a tender need not part 
with the money until he receives the conveyance, and in such a case he 
may make his offer or tender on condition that the vendor will execute 
a valid deed to the property bought." 39 Cyc., 1563. Blunt v. Tomlin, 
27 Ill., 93; Cornstoek v. Lagsr, 78 Mo. App., 390. In  the two cases 
just cited, the Court held that '(he who tenders for a deed, need not part 
with his money till he can touch the deed, so he need run no risk for the 
safety oi  his money." I f  this be true, the defendant insists that the 
plaintiff should not be allowed to put a risk upon him which they could 
have avoided so easily by an exact compliance with his offer and by not 
parting with their money until they received the deed; that by not 
pursuing this simple method they have brought the trouble upon them- 
selves, and i t  can make no difference that they did not have all the 
money when the deed was in  Land's possession and at the time he ten- 
dered i t  to them, for that was their misfortune and not defendant's 

fault. This is a very plausible, if not a strong position, but we 
(665) will not now decide whether it is a correct one, as the facts have 

not been fully developed. I t  may be the jury will find, upon all 
the facts and circumstances, that the deed had been withdrawn with 
plaintiffs' knowledge or with actual or constructive notice to them. I f  
they knew that defendant had revoked the offer when they paid the $35, 
and that Land's authority had ceased, they should not have paid it, but 
under the charge of the court this amount was included in the verdict. 

I t  will not be contended that plaintiffs can recover anything if they 
had notice in fact or in law of th'e restriction upon Land's authority, 
or if at  the time of the payment of the $215 the deed had, in fact, been 
withdrawn to plaintiffs' knowledge. Binford testified that Land had 
i t  at that time, but defendants should be allowed to show that he did not, 
if they can. 

We think the defendant was unduly handicapped by the ruling of the 
court excluding evidence as to the withdrawal of the deed, and that the 
chargo was too broad. The case should, therefore, be retried, so that 
all the facts may be disclosed, and the rights of the parties determined 
under proper instructions. 

New trial. 
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GEORGE W. SUTTON v., JOHN W. SUTTON. 

(Filed 2 April, 1913.) 

Deeds and Conveyances-Escrow-Trespass on Lands-Injunction-Disputed 
Facts-Injury to Lands. 

Where in an action to recover lands an injunction is sought, as a 
part of the relief, for a continuous trespass upon the lands, and it is 
put in issue as to whether a deed from the plaintiff's deceased mother, 
under which he claims, was placed in escrow to be delivered uncondi- 
tionally upon her death, or whether it was to be held in escrow until 
the payment of her debts, of which there were several outstanding 
and constituting claims upon her estate, and it is claimed that under 
the conditions, of the escrow the defendant was to manage the lands 
and pay the debts out of the rents and profits, it is Held,  that upon 
these disputed facts, and it appearing that pending the litigation the 
threatened acts of defendant would produce injury to the plaintiff, a 
restraining order should issue to the hearing. Revisal, secs. 806, 807. 
Bemble, as in this case the court had required the plaintiff to pay his 
share of the debts against the estate, the defendant could not be 
prejudiced by the restraining order. 

APPEAL by defendant from restraining order of Cline, J., (666) 
heard a t  chambers, by consent, a t  Wilson, 13 February, 1913; 
from LE~YOIR. 

This is an appeal from an order granting an injunction to the hearing, 
forbidding defendant from trespassing on the lands of, plaintiff. The 
plaintiff alleges that his mother, Mrs. Sarah C. Sutton, on 21 January, 
1898, executed a deed for the land to him and deposited the same with 
a third person in Lenoir, to be delivered absolutely to him at her death, 
while defendant alleges that this deed, with deeds similarly executed to 
another child and a grandrhild, were deposited with defendant, upon 
the condition "that defendant should take, hold, and keep the said deeds 
until after her death, and thereafter until all the debts against her estate, 
including the mortgage set out in the complaint, were fully settled and 
paid and her estate settled according to law; and that the defendant 
should, during said time, hold, manage, and control said lands until the 
rents and profits therefrom should be sufficient to settle and discharge 
all debts and liabilities against her said estate, and thereafter he should 
deliver said deeds." He  further alleges that the estate has not been 
settled, and that there are still outstanding liabilities of Mrs. Sutton 
to be paid. Mrs. Sutton died 31 August, 1912, leaving a will in which 
she refers to the deeds as having been executed. Defendant has qualified 
as her administrator, with the will annexed. Plaintiff alleges that 
defendant has threatened to continually trespass upon the land unless 
his demand for the possession thereof is complied with by the plaintiff. 
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I t  seem that the deeds were in the custody of the clerk of the court 
for some purpose, and thinking he held them officially, he probated and 
ordered them to registration, but afterwards, discovering his mistake 
and finding that he held them only as a depositary, and in his private 
capacity, he withdrew them from the register's office before they had 

actually been recorded on the book of registration. Judge 0. H.  
(667) Allen granted an order to show cause why defendant should not 

be restrained and enjoined from committing the threatened tres- 
pass "pending the further hearing and the final determination of the 
matters in controversy," which was heard before Judge  E. B. Cline 
on 13 February, 1913, by whom the injunction to the hearing was or- 
dered. Defendant appealed. 

G. V.  Cowper for plaintiff .  
L o f t i n  & Uazvson and Rouse & Land for defendant .  

WALKER, J. As the facts are in dispute, the court properly continued 
the injunction to the hearing (Stanci l l  u .  Joyner,  159 N.  C., 617; Cobb 
v. Clegg, 137 N .  C., 153; H y a t t  v. D o H a ~ t ,  140 X. C., 270), as it 
appears in this case that the commission of the threatened acts of 
defendant would produce injury to the plaintiff pending the litigation, 
and that the trespass by the defendant would be continuous, and that the 
restraint of the said acts is, at least, a part of the relief sought in the ac- 
tion. Revisal, secs. 806 and 807 ; Lumber Co. c. Cedar W o r k s ,  158 N .  C., 
161 ; Foster v. Carrier, ante, 472. But we do not see how the defendant 
will be materially prejudiced by the order, as the court expressly required 
plaintiff to pay his share of the debts and liabilities of the decedent, 
and reserved the right to proceed against the plaintiff for a sale of the 
land by petition, as allowed by law, if it should become necessary to 
sell the land for the payment of debts against the estate. What more 
could he ask fo r?  His hands are not tied, but set free, so that he may 
proceed to do practically all that, as he alleges the testator instructed 
him to do when she deposited the deeds with him. We do not pass upon 
the merits of the case, as the jury may find, or i t  may be otherwise 
determined, that plaintiff is entitled, unconditionally, to the possession 
of the deed she made to him, and the merits are not now otherwise 
directly involved. Our decision is, therefore, confined to the correctness 
of the judge's order, in which no error is found. 

wo error. 
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J. J. ROBINSON ET AL. V. CITY O F  GOLDSBORO. 
(668) 

(Filed 9 April, 1913.) 

Cities and Towns-Bond Issues-Necessary Expenses-Vote of the People- 
Constitutional Law-Injunction. 

Where the proceeds of a proposed issue of bonds of a municipality 
is for the payment of an accumulation of items spent for the necessary 
purposes of the city, and for the purposes of properly equipping and 
maintaining its fire department for the safety of its citizens' property, 
and for the repairing and keeping in proper condition its own streets, 
the purposes of the issue are for the city's necessary expenses, not re- 
quiring that the issue of bonds be submitted to the vote of the people 
to be valid; and it appearing that the constitutional requirements that 
the readings on separate days upon the "aye" and "no" vote have 
been observed, their issuance may not legally be enjoined. 

APPEAL by plaintiffs from Carter, J., on refusal to grant a restraining 
order, heard at chambers 25 March, 1913, from WAYNE. 

This is an action brought by the plaintiff, a taxpayer and citizen of 
the city of Goldsboro, in his own behalf and in behalf of other citizens 
and taxpayers, to restrain the issuing of certain bonds and the levying 
and collection of certain taxes to pay the interest thereon, and to provide 
a sinking fund for the payment of the principal. The plaintiff alleges: 

Second. That the plaintiff is a citizen and taxpayer of said city. 
Third. That the defendants caused to be passed by the General 

Assembly of 1913 a certain act authorizing the board of aldermen of 
the city of Goldsboro to issue $83,000 in bonds for the following pur- 
poses: $15,000 for funded indebtedness, heretofore contracted for sew- 
erage improvement and extension by said city, to run for not exceeding 
thirty-seven years; $36,000 for waterworks improvements, to run for not 
exceeding thirty-eight years; $9,000 for fire department protection, to 
run for not exceeding thirty-three years; .and $23,000 for street im- 
provements, to run for not exceeding forty years. 

Fourth. That for the purpose of providing for the payment of the 
interest accruing on and the principal at maturity of all of said 
bonds, said act provides for said board of aldermen to levy and (669) 
lay a particular tax on all persons and subjects of taxation which 
the board of aldermen now or may hereafter be authorized to levy and 
lay taxes for any purpose whatever; said particular tax not to be more 
than 3 1  cents on the $100 assessed valuation of property and not more 
than 33 cents on the poll. 

Fifth. That the question of issuing the bonds provided for in said 
act has not been submitted to the qualified voters of the said city, and 
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that the board of aldermen of said city are preparing to issue said 
bonds without the submission to the said voters. 

Sixth. Upon information and belief, that the defendants have no 
power to issue said bonds or to levy and collect the taxes provided for  
in  said act of the General Assembly; the proposed bonded indebtedness 
of said city is not for necessary expenses, and that the said bonds will, 
if their issuance is not restrained, impose an indebtedness upon said city 
not authorized by the qualified voters, to run for the respective number 
of years as set forth in said act of the General Assembly. 

Seventh. That the board of aldermen of said city are elected for a 
term of two years, and that the term of office of the present board will 
expire in May, 1913. That the population of said town is approxi- 
mately 8,000; that the assessed valuation of all real and personal prop- 
erty within the corporate limits is approximately $4,500,000. That the 
rate of taxes now levied by the board of aldermen of said city is 94 
cents on the assessed valuation of real and personal property and $2.82 
on each poll. 

The defendants answer, and among other things, allege: 
First. That for the past three years or longer there have been in- 

creasing demands upon and applications to the board of aldermen of the 
city of Goldsboro for the enlargement and extension of the waterworks 
plant and system; for better and safer equipment to the city's fire 
department; for the repairing and paving of certain streets, needing the 
same in said city. That realizing and seeing the necessity for the afore- 

said improvements. the board of aldermen of said city did, at i ts  
(670) meeting held on 4 December, 1912, adopt a resolution directing 

the mayor to appoint a committee of five to take under considera- 
tion the amendments that they deemed wise and advisable to the city 
charter, and report their suggestions and findings to another meeting. 
The mayor appointed on said committee the following aldermen, to wit, 
Lionel Weil, W. D. Creech, C. B. Hall, G. P. Hood, and W. L. Peacock. 

That said committee, after about six weeks study and work on those 
amendments to the city charter which appertained to the issuance of 
the bonds mentioned in paragraph third of the complaint (and hereafter 
set forth in full), did, at a meeting of the board of aldermen held 22 
January, 1913, make its report and unanimously recommend the issuance 
of said bonds by said city for said improvements. On motion of Alder- 
man Draper, seconded by Alderman Weil, the board unanimously 
adopted the report of the committee on charter amendments, and unani- 
mously adopted the following resolution : 

"R.2 i t  ordained by {he Board of Aldermen of the City of Goldsboro, 
That Mayor John R. Riggins and City Attorney D. C. Humphrey cause 
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to be presented to the General Assembly of Xorth Carolina, now in 
session, for enactment, the following bills : 

'(Whereas the city of Goldsboro is indebted in the sum of $15,000, 
contracted heretofore, for necessary expenses; and whereas the said city 
of Gordsboro desires to issue bonds in  a sufficient amount to pay said 
indebtedness; and whereas the waterworks plant and system owned by 
the city of Goldsboro is, in its present condition, insufficient to supply 
the city and its inhabitants with the proper and needful supply of 
water; and whereas it has become a necessity that said waterworks plant 
and system be improved, enlarged, and extended; and whereas the city 
of Goldsboro desires to issue bonds in a sum not exceeding $36,000 to 
make the said necessary improvements, enlargement, and extension to 
the said waterworks plant and system; and whereas the fire department 
and system of the city of Goldsboro, in its present condition, is inade- 
quate and insufficient to safeguard the interests of the city of 
Goldsboro and its citizens from loss by fire; and whereas i t  is (671) 
necessary that the said fire department and system have a safe 
and proper equipment of hose, wagons, trucks, and appliances; and 
whereas the said city of Goldsboro desires to issue bonds in an amount 
not exceeding nine thousand dollars, to properly provide and equip the 
said fire department and system; and whereas some of the principal 
streets of the city of Goldsboro, to wit, East Center Street, between 
Chestnut and S s h  streets, between Walnut and Ash streets, as well as 
some of the other streets in said city, are in bad condition, being unsafe 
and unsighty, and need working, macadamizing, and paving; and where- 
as the same is necessary for the general betterment of the city of Golds- 
boro and its citizens; and whereas the city of Goldsboro desires 
to issue bonds in a sum not exceeding twenty-three thousand dollars in 
order to have said work, macadamizing, and paving effectuated on said 
streets : therefore, 

" T h e  General Assembly of N o r t h  Carolina do ertact:" 

(The act of the General Assembly follows, authorizing the issuing of 
bonds in  the sum of $15,000 to provide for floating debts theretofore 
contracted for necessary expenses; of bonds in the sum of $36,000 for 
enlarging and extending the waterworks system; of bonds in the sum 
of $9,000 for properly equipping and adding to the fire department; and 
of bonds in  the sum of $23,000 for working, paving, and macadamizing 
the streets.) 

Second. That the foregoing bill was regularly enacted by the General 
Assembly of North Carolina, session of 1913, the same having passed its 
several readings on three separate days, the ayes and nays being called 
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on the second and ~ h i r d  readings of said bill and being entered on the 
journals of the House and Senate respectively; that the same conferred 
full power upon the said board of aldermen to issue the bonds therein 
set out; that said act is known as H. R. 1260 and S. B. 963. 

Third. That the present tax rate of 94 cents on the assessed valua- 
tion of property and $2.82 on the poll will not be increased by the issu- 

ance of said bonds, this being brought about from the fact that 
(672) one of the city's bond issues will become due in July of this year 

and be paid by funds already in the hands of the commissioner 
of the sinking fund of the city of Goldsboro, for that purpose, by reason 
of wl~icli there is an available surplus property tax of 5 cents and a 
surplus poll tax of 15 cents. That there are also three other bond issues 
of said city now outstanding, from each of which a surplus of 2 cents 
property tax and 6 cents poll tax is available. That this available 
surplus tax makes a total of 11 cents property tax and 33 cents poll tax, 
this being the amount to which the board of aldermen are limited in said 
act for providing for the payment of the interest and principal of the 
$83,000 bond issue therein authorized. 

Fourth. That there is nothing in the charter of the city of Goldsboro 
restricting the issuance of the said bonds. That section 27 of the city 
charter, passed by the General Assembly of North Carolina, chapter 397, 
Private Laws of 1901, reads as follows: "That among the powers herein 
conferred on the board of aldermen, they shall provide water, provide 
for repairing and draining of streets, regulating the market, take the 
proper means to prevent and extinguish fires. . . ." 

Fifth. That all of the aforesaid bonds are for necessary expenses 
in and for said city. That the funded indebtedness of said city for 
which said act authorizes a $15,000 bond issue is the result of several 
years accumulation of aecessary expenses incurred by said city, for 
seweragr extensions and improvements, the revenue from said city not 
having been ample to provide for the same. That the bond issue of 
$36,000 authorized by said act is for the purpose of enlarging and ex- 
tending the waterworks plant and system of the city of Goldsboro. That 
the bond issue of $9,000 authorized by said act is for the purpose of 
properly equipping and adding to the fire department system of said city. 
That the bond issue of $23,000 authorized by said act is for the purpose 
of working, macadamizing, and paving some of the principal streets 
needing the same, in  said city. 

The cause came on for hearing upon a motion for a restraining order, 
and his Honor finding that the indebtedness of $15,000 was contracted 
for necessary expenses, and being of opinion that the other purposes for 
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which bonds were to be issued were also for necessary expenses, 
denied the motion, and the plaintiff excepted and appealed. (673) 

Langston & Allen, for plaintiff. 
D. C. Humphrey for defendant, 

ALLEN, J. The judge of the Superior Court has found as a fact that 
the indebtedness of $15,000 was contracted for necessary expenses (and 
we adopt his finding) and has correctly held that the other purposes for 
which i t  is proposed to issue bonds fall within the class of necessary 
expenses. 

I f  so, the law does not require the question of issuing the bonds to be 
submitted to a vote of the people. Faucett v. Mount Airy, 134 N.  C., 
125; Hightower v. Raleigh, 150 N .  C., 569; Water Co. v. Trustees, 151 
N.  C., 175; Bmd-shazo v. High Point, 151 N. C., 517; Underwood v. 
Ashehoro, 152 N.  C., 641; Hotel Co. v. Red Bpri%gs, 157 N .  C., 137; 
Murphy v. Webb, 156 N. C., 402. 

The provision in the act as to the rate of interest is in  all material 
respects like the one considered and held valid in Hotel Co. v. Red 
Spm'ngs, supra. We have examined the charter of the defendant, and 
chapter 86, Laws 1911, and find nothing which affects injuriously the 
validity of the bonds, and are of opinion, upon the whole record, that the 
defendant has authority to issue the bonds set out in the complaint and 
answer, and to levy and collect the taxes for the payment of the bonds 
and interest thereon. 

Affirmed. 

J. J. IPOCK v. FREEMAN GASKINS ET AL. 
(674) 

(Filed 2 April, 1913.) 

1. Deeds and Conveyances-Descriptions-Former Deeds-Calls-DIistakes- 
Question of Law. 

Where upon the face of a deed it appears that a mistake has been 
made in locating one of its calls, which is readily ascertained from 
the further calls and descriptions contained in the instrument, as in 
this case, a call for the "west" side of a swamp when it unmistakably 
appears that the "east" side thereof was intended, and to carry out the 
description as written it would be necessary to extend two lines of the 
boundaries, while otherwise the boundaries would be perfectly described, 
the courts will correct the mistake thus evidently made, as a matter of 
law, so as to effectuate the plain intent of the parties; and this rule will 
also apply where one deed refers to a former deed in the chain of title 
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for description of the lands, so that, construed together, the mistake 
will be made apparent by reference to the description in the former 
deed. 

2. Deeds and Conveyances-Description-Calls-Nistake-Questions of Law 
-VerdictHarmless Error. 

Where in  an action to recover lands a mistaken call in the deed under 
which a party claims as  color extends his lines so as to include the 
locus i n  quo, and the trial judge erroneously leaves it  to the determina- 
tion of the jury, upon the evidence, a s  to whether the call was a mis- 
take, a verdict against the claimant upon the question of adverse pos- 
session, necessary to  ripen his title, renders harmless the error com- 
mitted by the court. 

3. Deeds and Conveyances-Description-Calls-Questions of Law-Written 
Contracts-Par01 Evidence-Equity. 

Where the court corrects, as  a matter of law, an evident mistake ap- 
pearing in the face of a deed to lands, i t  is to effectuate the intention 
of the parties as  it  appears from the language of the conveyance itself, 
and the rule that a written instrument may not be varied by parol evi- 
dence, and the equitable principle applicable where the instrument itself 
is  sought to be corrected, have no application. 

4. Deeds and Conveyances-Description-Calls-Mistake-Questio~ls of Law 
-Color-Harmless Error. 

Where title to lands is claimed by adverse possession under a deed a s  
color, the color of title cannot extend beyond the boundaries contained 
in the deed, and the land thus claimed must be located within the bound- 
aries given; and hence, where i t  is evident, from the other parts of the 
description of the lands as  contained in the deed, that a mistake has been 
made, so as  to include the locus i n  quo, against the manifest intent of the 
parties, the one claiming it  under color cannot go beyond the boundaries 
ascertained as a matter of law to be those of the land actually conveyed. 
Rogers v. Mabee, 15 N. C., 180, and McConneZl u. McConnell, 64 N. C., 344, 
cited and distinguished. 

( 6 7 5 )  APPEAL b y  plaintiff f rom Bragaw, J., a t  November Term, 
1912, of CRAVEN. 

T h i s  proceeding was  brought Tor t h e  purpose of processioning the  
lands of t h e  parties, who a r e  adjoining proprietors, a n d  of ascertaining 
a n d  declaring where i s  the  dividing l ine between them. T h e  case, i n  
one view of it, tu rns  upon t h e  t rue  location of t h e  l ine which i s  first 
called f o r  i n  t h e  deeds, under  which t h e  plaintiff claims a s  color of 
title. T h e  plaintiff introduced and  read  i n  evidence a g ran t  f r o m  the  
S ta te  to  Samuel  Lawson f o r  200 acres of land, a n d  offered evidence t o  
prove t h a t  it  overed t h e  land  i n  controversy, b u t  there was n o  evidence 
connecting h i s  deeds with this  g ran t ,  so t h a t  h e  claimed t h e  land  alto- 
gether  under  color of tit le and  adverse possession, and  f o r  this  reason 
t h e  proceeding was finally resolved into a n  action of ejectment. P la in-  
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tiff relied on a de-d from Bryan H. Gaskins and others, heirs of David 
Gaskins, to Alonzo Gaskins and mesne conveyances to himself. They 
described the land as 225 acres beginning at a black gum, the first 
corner of the Lawson patent, and running with the west edge of the 
Shitton Bridge Swamp to Pamlico Road, thence north up the said road 
to a post oak, the dividing corner between Daniel Gaskins and Silas 
Gaskins in Bixley's patent, and thence to the beginning, "being a part of 
the land purchased by David Gaskins from James Gaskins." The deed 
from James Gaskins to David Gaskins, dated 13 November, 1856, and 
mentioned in the deed to Alonzo Gaskins, describes the land as begin- 
ning at  the same black gum, which is the first corner of the Lawson 
grant, ('and running with the edge of the swamp on the east side of 
Pamlico Road to a post-oak, the dividing corner between Daniel Gas- 
kins and Silas Gaskins in the Bixley patent," sold by Levin Gaskins, 
and thence to the beginning, containing 125 acres. The post-oak is 
the same corner called for in the Alonzo Gaskins deed and the mc-sne 
conveyances from him to the plaintiff. The deed from Daniel Gaskins 
to James Gaskins, dated 19 June, 1833, describes the land as "beginning 
a t  the black gum, first corner of the Lawson patent in the mouth of the 
swamp, and running with the edge of the swamp on the east side to 
Pamlico Road, and thence with said road to a post-oak, the dividing 
comer between said Daniel Gaskins and Silas Gaskins, in Bixley's 
patent, sold by Levin Gaskins, and thence to the beginning, con- (676) 
taining 135 acres." There was evidence that the last two deeds 
covered the same land, and that the beginning corner in  the deeds of 
the plaintiff was not on the west edge of the swamp, and to reach the 
west edge i t  would be necessary to run some distance across the north 
edge of the swamp; and further, that you would not reach Pamlico 
Road by running along the western edge of the swamp, as the two did 
not intersect, but the call for a line along the west edge would intersect 
the Cool Spring or Poley Bridge Road, which runs about east and west, 
the Pnmlico or Core Point Road running about northeast and southwsst 
and some distance away. The map used at the trial and before this 
Court shows this to be the case. I n  order to reach Pamlico Road, the 
line along the western edge of Shitton Bridge Swamp would have to be 
extended some distance along the edge of another swamp, called Poley 
Bridge Swamp or Branch. 

Defendant introduced a deed from Daniel Gaskins to John S. Gaskins, 
dated 16 March, 1844, for a tract of land beginning at the mouth of 
Griffith Branch at the point 1, as indicated on the map, and running 
various courses to a stake on the northeast edge of Shitton Bridge 
Swamp, and thence down the same, which would be on its east edge, to 
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a gum in the edge of Gatlin's old millpond, and thence by various courses 
to the beginning. The defendants claim either as heirs of John S. 
Gaskins or by deeds from those who were his heirs. I t  was conceded 
that neither of the parties had shown any paper title connected with 
Lawson grant, and i t  mias also admitted that the Lawson corner was at  
the black gum indicated by the letter A on the map. With reference 
to  the calls of the deed from James Gaskins to David Gaskins, viz., 
"begiming at the black gum, first corner of Lawson's patent in  the 
mouth of the swamp, and runnimg w i t h  the  edge of the  said s w a m p  0.n the  
east side of Paml ico  Road t o  a post-oak," and especially the last call, 
which is italicized, Henry Gaskins, one of the heirs of David Gaskins, 
and under whom the plaintiff claims by deed to David Cogden, as one 

of his mesne conveyances, testified: 
( 6 7 7 )  Q. There is the gum up there and there is the Pamlico Road 

down there (indicating). Don't you know, from Lawson's gum 
on the east side of Pamlico Road you couldn't run at a l l?  A. I t  is 
evidently on the east side of the swamp to Pamlico Road. I t  is evi- 
dently a mistake of the draftsman-a mistake somewhere. 

Q. You never claimed on the other side of Pamlico Road? A. No, 
sir;  I never' claimed on the south side of the road, or the east side, 
whatever you call it. 

Q. Where is that deed, the original deed made to your father? A. 
I don't know. 

Q. Which one of your children had i t ?  A. I could not answer that 
question. I don't know. 

There was much testimony as to the adverse possession of a part of 
the Shitton Bridge Swamp, the locus in quo, by the respective parties. 
The presiding judge explained the contentions in the case, and the ques- 
tions arising upon the evidence, to the jury, defining what is meant 
in law by adverse possession sufficient to ripen color of title. He  left 
i t  to the jury to determine whether the parties in the deeds of the 
plaintiff intended to call for the east or west edge of the swamp, for the 
purpose of settling a question of estoppel, as it was called, which arose 
between plaintiff, claining under Alfred Gaskins, and some of the 
defendants, claiming, from the same source, charging the jury that if 
the call in the deed of March, 1884, to Alonzo Gaskins, was not intended 
by the parties to run with the west edge, but with the east edge thereof, 
as contended by the defendants, there would be no estoppel as between 
the plaintiff and those of the defendants who also claim from Alfred 
Gaskiris in the chain of deeds, as the said parties would not, in  that case, 
claim the same land from a common source; but that, notwithstanding 
this finding, if made by the jury, they must consider the deed of Bryan 
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Gaskins and others to Alonzo Gaskins, dated March, 1884, as sufficient 
color of title for him to be ripened into a good title by the requisite 
adverse possession of the land, and plaintiff's right to their verdict 
would then depend upon the nature of his possession, to be ascertained by 
the jury under the eviden'ce and the instructions of the court in  regard 
thereto. 

The jury returned a verdict in  favor of the defendants, find- (678) 
ing that plaintiff's western boundary is the east edge of the 
swamp, and not, as contended by him, the west edge, and that said east 
edge of the swamp is the divisional line between plaintiff and defendants. 
Judgment was entered upon the verdict, and plaintiff appealed. 

A. D. Ward for plaintiff. 
D. L. Ward for defendants. 

WALKER, J., after stating the case: I t  appears plaintiff from the 
undisputed facts of the case that the call in the plaintiff's deeds for the 
"west edge" of the swamp was a clerical mistake, and was clearly in- 
tended for the east edge, the word "west" having inadvertently been 
substituted for the word "east" by the draftsman. When this is shown 
to be the case, i t  has been held frequently in this and other jurisdictions 
that the court will itself rectify the error, by applying the call to the 
true line intended by the parties, when the other calls indicate the in- 
tention and the matter is free from any doubt or uncertainty. Person 
v. Rountree, 2 N.  C., 378; s. c., 1 N. C., 1. When passing upon a 
similar question in Mizz.11 v. Simmons, 79 N .  C., 190, the Court held 
that where "the mistake is obvious and is fully corrected by the other 
calls of the deed and the plat annexed, i t  presents no difficulty, and the 
courts will construe 'east' to mean 'west,' to correct a mistake, when the 
intent of the parties appears, and the means of correcting it are pre- 
sented," citing Cooper v. White, 46 N .  C., 389; Houser v. Belton, 32 
X. C., 358; Campbell v. McArthur, 9 N .  C., 33. I n  the last cited case 
the Court fully approved this ingtruction of the court to the jury, that 
a mistake in a course or distance should not be permitted to disappoint 
the intent of the parties, if that intent appeared, and if the means of 
correcting the mistake are furnished either by a more certain descrip- 
tion in the same deed or by reference to another deed containing a more 
certain description," and added: "So that I cannot think any difficulty 
will present itself in ascertaining the land intended to be conveyed by 
the deed, when recourse is had to the patent. The grantor has 
referred to this as the means of correcting any mistake in the (679) 
description of the land, and of ascertaining what his intent was 
in making the deed. ( 5  Wheaton, 359, 362.) Words shall always 
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operate according to the intent of the parties, if by law they may; and 
if they cannot operate in one form, they shall operate in that which by 
law shall effectuate the intention. This is the more just and rational 
mode of expounding a deed, for, if the intention cannot be ascertained, 
the rigorous rule is resorted to, from necessity, of taking the deed most 
strongly against the grantor." I t  was held in Houser v. Belton, supra, 
that where a deed described a corner as being on the east side of a 
creek, it is admissible for the party to show, by competent testimony, 
that the corner was in fact on the west side of the creek; and that when 
  here is a discrepancy between the course and other more certain descrip- 
tions in the deed, such as natural objects, the former must give way, i t  
being so easy to make a mistake in giving the course, and the other calls 
being more reliable and certain. And in Cooper v. White, supra, Judge 
Rattle stated i t  to be well settled that a mistake in the course called for 
in a deed shall not be permitted to disappoint the intent of the parties, 
if that intent appear and if the means of correcting the mistake are 
furnished, either by a more certain description in  the same deed or by 
reference to another deed containing a more certain description, citing 
Ritter v. Barrett, 20 N. C., 266. The same doctrine was applied in 
Davidsolz v. Shuler, 119 K. C., 583, to the correction of what was termed 
('a slip of the pen" in writing "south" instead of "north," and in Wise- 
man r. Green, 121 N.  C., 288, where it was held that the court undoubt- 
edly has the right to construe a deed, and in proper cases to correct an 
inadvertencn of the scrivener, "a slip of the pen," when i t  plainly 
appears from the deed itself so as to conform to the intention of the 
parties, and in that case "west," as i t  was written, was taken to mean 
"east," and the calls were accordingly so adjusted. I t  was said in Iiea 
v. Robeson, 40 N. C., 373, that courts are always desirous of giving 
effect to instruments according to the intention of the parties, so far as 
the law will allow; so just and reasonable is this rule that it has long 

grown into a maxim, that favorable constructions are put on 
(680) deeds. Commenting upon the use to be made of a reference by 

one deed to another, Judge Gaston said, in Ritter v. Barrett, 
supra: "The very purpose of the reference would seem to be to ascer- 
tain with more particularity what it was apprehended might not have 
been otherwise sufticiently described. They, therefore, declare their 
intent to convey unto John Sowell, the some land which Jacob Mc- 
Lindon sold to Isaac Sowell. If, therefore, in . the description of 
the land thus conveyed there be found any inaccuracy or deficiency, 
that inaccuracy is corrected and that deficiency supplied the moment 
we ascertain the true boundaries of Isaac Fowell's purchase, and these 
appear upon the face of McLindon's deed." I n  Gudger v. White, 141 
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N. C.: 515, referring to Ritter v. Barrett, we said: "This case was 
followed by Everitt v. Thomas, 23 N.  C., 252, in  which Chief Justice 
RUB% says: 'We do not doubt that, by a proper reference of one deed 
to another, the description of the latter may be considered as incorpo- 
rated into the former, and both be read as one instrument for the purpose 
of identifying the thing intended to be conveyed.' He further says tha t  
this is especially so when the calls of the two deeds, i t  turns out, are not 
inconsistent with each other, and there is a manifest intention by the 
latter deed to convex the whole or a part of the land described in the 
earlier one. I n  such a case the reference will be allowed to help an 
imperfect description, so as to make it conform to the principal inten- 
tion.') I t  has been thoroughly established that where one deed refers 
to another for a description, the latter must be taken as if embodied in 
the deed referring to it, and the two so construed together that the 
premises described in the first will pass under the second deed. Gudger 
v. White, supra; 4 Am. and Eng. Enc. of Law (2  Ed.), 803 ; Hemphill 
v. Annis, 119 N.  C., 514. I n  Gudger v. White, supra, we resorted to 
these yules in the location of a di~-iding line or boundary between ad- 
joining proprietors of land, and we may appropriately reproduce the 
language used by us in that case as strongly applicable to the facts of 
this appeal, as follows: "It is not difficult by reading the deed to reach 
a satisfactory conclusion as to what the parties meant, and we are 
required by the settled canon of construction so to interpret it 
as to ascertain and effectuate the intention of the parties. Their (681) 
meaning, i t  is true, must be expressed in the instrument; but it 
is proper to seek for a rational purpose i11 the language and provisioris 
of the deed and to construe it consistently with reason and common 
sense. I f  there is any doubt entertained as to the real intention, we 
should reject that interpretation which plainly leads to injustice, and 
adopt that one which conforms more to the presumed meaning, because 
it does not produce unusual and unjust results. All this is subject, 
however, to the inflexible rule that the intention must be gathered from 
the entire instrument, 'after looking,' as the phrase is, 'at the four 
corners of it.' " The rule thus stated has been more recently approved 
and adopted by us in several cases decided by this Court. Bryan v. 
Eason,. 147 N. C., 284; Triplett v. Williams, 149 N. 0.' 394; Acker v. 
Pridgen, 158 N .  C., 338 ; Bighsmith v. Page, ihid, 226, and Beacom v. 
Amos, ante, 357, and numerous cases cited therein. I t  must not be 
supposed that this wl~olesome rule interferes with the principle that 
par01 evidence is not allowed to contradict or vary a written instrument 
( M o f i t t  v. Maness, 102 N.  C., 4571, for there is no variation from the 
terms of the deed, but merely a correct ascertainment of them by con- 
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struing the entire instrument to get at the intent and effectuate it. We 
do not insert a term not in the deed for one that is here, for there is no 
process of substitution or alteration. That which renders the deed 
ambiguous and its meaning obscure, if allowed to stand by itself and 
considered alone, is merely viewed in the clear light of more certain and 
trustworthy provisions, and, if found to have been manifestly a mistake, 
the result of inadvertence, is discarded and not permitted to defeat the 
real intention of the parties, as otherwise expressed in the paper-writing. 
This is a most reasonable and practical rule, and has the great advantage 
of being also a very just one. Nor do we i n v d e  the province of a 
court of equity by correcting or reforming the instrument, which, of 
course, works a material change in it, to the extent of making a different 
contract than the one expressed in the language employed by the parties. 

We are only saying what the parties meant by all they have said, 
(682) neither taking from nor adding to their agreement. The deed 

corrects itself, so to speak, by its own terms, and the pervading 
intention of the parties is fulfilled. Applying this principle to our 
facts, reconciling any apparent discrepancies, and seeking for the true 
intent in the deed, we find that the first call in the plaintiff's deed, after 
leaving the first corner at  the black gum, or Lawson's corner, is for 
another physical object, the public highway, known as Pamlico Road, 
and that this road is so situated with its winding course, generally north- 
east and southwest, that it could not be reached by pursuing that call 
in the deeds along the west edge of the swamp, but that in  order to reach 
it, it will be necessary to insert a long line, at  the north end of the 
swamp, extending to its west edge, and at  the south end another long 
line not mentioned in the deeds, as the west edge of the swamp does not 
coincide with or fit into either the call for the black gum, Lawson's 
corner, or the one for the Pamlico Road, but if you run from the 
black gum along the east edge of the swamp, it will intersect that road 
at  the point in the Pamlico Road designated by the letter 0 in  the map, 
and this will fit into the next call. "thence north up the road to the 
post-oak," and this can be done without any variation required by the 
substitution of lines not called for in the deeds. So far, this case pre- 
sents reasons quite as strong and cogent for adopting the east edge of the 
swamp as the t ~ u e  line as any advanced in the cases we have cited, in  
support of a similar course taken in them. But plaintiff's deeds de- 
scribe the land intended to be granted by them as the same, or a part 
of it, which was conveyed in the deed of James Gaskins to David 
Gaskins, and by a fair construction of that deed i t  conveys the same 
land as is dascribed in  the deed from 'Daniel Gaskins to David 
Gaskins, that is, they call for the line from the black gum along the 
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east edge of the swamp to the Pamlico Road and then up the road to 
the post-oak. I f  we should follow literally the calls in the deed from 
James Gaskins to David Gaskins, the land would be impossible of loca- 
tion, but i t  is perfectly manifest what the deed means. The word "of" 
was evidently intended by the draftsman for "to," so that when construed 
by its terms and the map, s h ~ w i n g  the different objects in their relation 
to each other, i t  conveys a tract of land beginning a t  the black 
gum and running thence with the east edge of the swamp to the (683) 
Pamlico Road, thence with the road to the post-oak, an ad- 
mitted corner, and thence back to the beginning, containing 125 acres. 
This is in  exact harmony with what is written in  the preceding deed of 
Daniel Gaskins to James Gaskins, who conveyed to David Gaskins, and 
i t  also agrees with what plaintiff's own witness, Henry Gaskins, son of 
David Gaskins, said about it, that the call in  the deed from James 
Gaskins to his father, David Gaskins, "is evidently meant for the east 
side of the swamp to the Pamlico Road," and the call, as i t  appears in  
the deed, that is, running (from the blacg gum) with the edge of the 
swamp on the east side of Pamlico Road to a post-oak, was also "evi- 
dently a mistake of the draftsman-a mistake somewhere," and further, 
he stated that those under whom plaintiff claims never asserted owner- 
ship to any land on the south side or east side of the Pamlico Road. I t  
may be that the mistake was committed in  copying the original deed on 
the registration book, as it appears that the registry was used and not the 
original. However it occurred, the deeds and map all show that the 
intended line was the east edge of the swamp. I n  Houser v. Bolton, 
supTa, a corner was described as being on the east side of a creek, when 
the circumstances show it should have been on the west side, and it was 
held competent to show the mistake by competent proof, though i t  be 
~ a r o l  testimony, citing the leading case of Person v. Rountree, supra, 
where south was read for north, because of a manifest inadvertence of 
the draftsman. by which the mistake occurred. The mistake in  our case 
is obvious, and it should not, therefore, be allowed to prejudice the right 
of the defendants. Bradford v. Hill, 2 N .  C., 30. Johwon v. Bowlware, 
149 ~ I o . ,  451, was much like this one, and i t  was there held that, "Where 
a part of a description in a deed is inconsistent with the other parts, if 
sufficient remains from which the intention of the parties can be ascer- 
tained, that part which is repugnant may be rejected altogether. And 
this may be done in an action of ejectment. And if i t  is clear that the 
word (west'--a call for the course-was by mistake of the scrivener 
written for 'east,' in a description which also calls for 'the place 
of beginning' in the same connection, that word will be rejected (684) 
as repugnant." See Thatcher v. Howland, 2 Metcalf (Mass.), 41; 
Wardan, v.  Harris, 47 S. W., 834. 
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But the court instructed the jury that notwithstanding they found 
that the line ran with the p a s t  instead of the west edge of the swamp, 
the plaintiff's deed was color of title, and if he and those under whom he 
claimed had been in adverse possession for the time required to ripen 
title, he was entitled to recover. I t  was error to submit the question 
of the boundary, in this case, to the jury. What is a boundary is a 
question of law; where it is, a question of fact;  but there was no dispute 
as to where i t  is, the only question being what i t  is, whether the east 
or west edge of the swamp, either of these two lines being easily located. 
The error, though, was cured by the verdict of the jury. Vazcghan v. 
Exum, ante, 492 ; Hardy v. Ward. 150 N .  C., 385. Color of title cannot 
extend beyond the boundaries of the deed constituting it (Lumber Co. 
v. Sulaim, ante, 566) and the land must be located within and embraced 
by the boundaries. Marslzall v. Corbett, 137 N. C., 555. We suppose 
the court thought that the mistaken call for the west side of the swamp 
was snfficient to show good faith, and, therefore, could be considered as 
colorable title, under the adcepted definition that color of title is that 
which in appearance is title, but which in reality is no title at all. 
Knight c. Qrimm, 110 Va., 400. The particular instrument does not 
depend upon the belief of the claimant as to its sufficiency to confer 
title (Reddick v. Leggett, 7 N.  C., 539; Rogers v. Habee, 15 K. C., 180)) 
but on its professing to pass a title, which i t  fails to do, either from 
want of title in the person making it or from the defective mode of 
conveyance employed, but it must not be so obviously defective that 
no man of ordinary capacity could be misled by it. Tate v. Southard, 
10 K. C., 119; Dobson v. ~Vurphy. 18 X. C., 586; XcConnell v. McCort- 
nell, 64 N. C., 344. But adverse possession, nevertheless, cannot be 
extended beyond the boundaries fixed by the deed itself and its own 
language. The plaintiff, however, got the full benefit of the deeds as 

color, and cannot complain of this instruction. The jury found 
(685) against him as to the fact of adverse possession, and so far, 

therefore, as his title' depends thereon, and not upon the alleged 
estoppel, he has lost upon the issue of fact under a charge free from 
error in that respect. There is also evidence that plaintiff acted in 
recognition of the defendant's title, showing that he knew where was 
the true boundary line of the land. There surely was sufficient and strong 
evidence to carry the case to the jury upon the question of boundary, if 
that was the proper way to try it. 

A careful examination of the case leads us to conclude that there was 
No error. 

Cited: Fowler v. Coble, 162 N .  C., 502; Richards v. Hodges, 164 
N. C., 188. 
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GEORGE E .  GAYLORD v, M. E .  MoCOY ET AL. 

(Filed 9 April, 1913.) 

1. Deeds and Conveyances-Contracts to Convey Lands-Options-Considera- 
tion-Compliance. 

An option for the sale of lands based upon a valuable consideration is 
an offer to sell which may not be withdrawn by the grantor before the 
expiration of the time provided in the option; and in order to constitute 
an acceptance, the optionee must not only indicate that  he will accept, 
but he must also pay or tender the purchase price within the time lim- 
ited, the option imposing this condition. Winders v. Eenalz, ante, 628, 
cited and applied. 

2. SameTender  of Payment-Waiver. 
Where the grantor of an option on lands given for a valuabl'e consid- 

eration has refused to make a warranty deed according to the terms 
thereof, and by refusing to include certain lands embraced by his contract 
or pay off encumbrances he had agreed to pay, or to give bond for their 
payment as  proposed by the optionee, a tender by the optionee of the pur- 
chase price within the period of time specified for the running of the 
option is unnecessary, and the refusal of the grantor to comply with the 
terms of the contract, in this manner, which he was obligated to perform, 
is a waiver of a legal tender of the purchase price; and the  optionee, who 
has ever continued ready, able, and willing to pay, may enforce the con- 
tract according to its terms in his action thereon, and secure a proper 
deed upon the payment of the price agreed. 

3. Deeds and Conveyances-Contracts-Options-Tender of Deed-Descrip- 
tion-Requisites. 

Where under a n  option to purchase land given for a valuable consider- 
ation the grantor tenders a deed which omits a part of the description 
of the lands cmbraced in the option, and important in identifying the 
lands contracted to be conveyed, the deed tendered is not a compliance 
with the terms of the option; and where by such omission a part of the 
lands agreed upon are excluded from the deed, an acceptance of the deed 
by the optionee would prevent him from claiming the lands omitted, and 
hence he is justified in refusing to accept the deed a s  not being in accord- 
ance with the contract of purchase. 

4. Deeds and Conveyances-Leg$ Tender-Currency-Waiver. 
While i t  is  necessary to constitute a legal tender for the purchase price 

of land upon demanding a deed therefor, that i t  be made according to 
the acts of Congress, specifying what is  legal tender in such transactions, 
it  is required that when the tender is made in money constituting a part 
of the common currency of the country and ordinarily passing as such, 
i t  should be objected to at  the time on the ground that  i t  is not legal 
tender; and in this case, expressions that the currency was not legal 
tender, and it  appearing that the grantor refused to deliver the deed for 
other reasons, were insufficient on the plea that tender had not been prop- 
erly made. 

557 



I N  T H E  SUPREME COURT. [I61 

APPEAL by defendants from Hragaw, J., at September Special 
(686) Term, 1912, of BRUNSWICK. 

This is an action to compel specific performance of the follow- 
ing option executed by the defendants, which was duly probated and 
was registered 6 July, 1909 : 

'(Know all men by these presents, that in consideration of the sum of 
four hundred dollars ($400) paid by George 0. Gaylord, of Wilming- 
ton, State of North Carolina, to the undersigned parties, the receipt of 
which is hereby acknowledged, we, Mrs. M. E. McCoy, widosv of the 
late I,. C. McCoy, of Brunswick County, State of North Carolina; C. L. 
McCoy and wife, Lrtie XcCoy, of Laurinburg, State of North Carolina; 
Charles F. NcCoy, of Cameron, State of South Carolina, and F. M. 

McCoy and wife, Rosa M. McCoy, of Wilmington, State of North 
(681) Carolina, do hereby contract and agree with the said George 0. 

Gaylord to sell and convey unto the said George 0. Gaylord and 
his heirs and assigns all that certain tract or parcel of land situate, lying, 
and being in Northwest Township, Brunswick County, State of North 
Carolina, adjoining the lands of M. W. Murrell, B. T. Trimmer, Z. E. 
Murrell, the Metts estate, and lying on both sides of the Carolina 
Central Railroad, known as the L. C. McCoy place, and the same on 
which Mrs. M. E. McCoy resides at  the present time; the said tract 
of land containing 1,500 acres, more or less, and lies on the waters of 
Mill Creek and near the waters of Hood's Creek, and is all of the land 
owned by Mrs. M. E. McCoy, C. L. McCoy and wife, Charles McCoy 
and wife, and F. 31. XcCoy and wife, in the county of Brunswick, State 
of North Carolina; and that we will execute and deliver to said George 
0. Galyord and his heirs and assigns, at his or their request, on or 
before 3 November, 1909, a good and sufficient deed for the said lands, 
with full covenants and warranty, and free from all encumbrances :. 
Provided, and upon condition, nevertheless, that the said George 0 .  
Gaylord, his heirs and assigns, pay to the undersigned parties, or their 
representatives or assigns, the sum of nine thousand dollars ($9,000), 
less whatever sum has been paid as an option on said land, and such 
sum or sums as i t  might be necessary to withhold for the payment of 
unpaid taxes and outstanding encumbranees on said land. I t  is under- 
stood and agreed that the said sale is to be made at the option of the 
said George 0. Gaylord or his heirs or assigns, to be exercised on or be- 
fore the said 3 November, 1909. 

"And it is further understood and agreed that if the said George 0. 
Gaylord and his heirs and assigns shall not demand of the undersigned 
parties the deed herein provided for, and tender payment as herein pro- 
vided for, on or before 3 November, 1909, then this agreement to be 
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G A Y I ~ D  v. McCoy. 

null and void, and the undersigned parties are to be at  liberty to dispose 
of the land to any other person or to use i t  as the undersigned parties 
may desire, in  the swnc manner as if this contract had never been made; 
but, otherwise, this contract to remain in full force and effect. 

"And i t  is furthern~orc understood and agreed that no timber is 
to be cut or rernovrd from said land during the continuance of (688) 
the option. 

"The said Mrs. M. E. McCoy, C. I,. McCoy and wife, Charles F. Me- 
Coy and wife, covenant with the said George 0. Gaylord, his heirs and 
assiqis, that they are seized of the above described premises in fee, 
and have the right to convey the same in frc simple, and that they will 
warrant said title to be free from defects and that the said titIe is hereby 
warranted to be free from defects. 

"It is understood that should George 0. Qaylord decide to purchase 
said tract of land, that from the same which is known as the L. C. Me- 
Coy qraveyard, being near Mill Creek and on the Wilrnington'and 
Fayettcville Road, containing one half acre, more or less, and what is 
inclosed by an iron fence, is excepted; also is excepted what is known 
as thc Samuel Rowell graveyard, containing one-half acre, more or less, 
and on the cdge of the right of way of the Carolina Central Railroad. 

"And to the true and faithful perforrnancc of this agreement we do 
hereby bind ourselves and heirs, executors, administrators, and assigns, 
to the said George 0. Gaylord and his heirs, executors, administrators, 
and assigns." 

On 20 October, 1909, the plnintifi notified the defendants that he 
had decided to pnrchase the lands described in  said option, and that 
he demanded a dced in accordance with its terms. 

On 99 October, 1909, the defendants, through their attorney, prepared 
a deed which they tendcred to the plaintiff, i n  which said deed there 
was o~niitcd the following descriptive words which were in said option: 
"and is all the land owned by Mrs. M. E. McCoy, C. L. McCoy and 
wife, Charles F. McCoy and wifc, and F. M. McCoy and wifc, in  the 
county of Brunswick, State of North Carolina," and at  the time of 

. tendering said decd the defendants, through their attorney, wrote a 
letter to the plaintiff in which they said, among otlicr things, that they 
tendered the derd i n  compliarrcr with the twms of the option and de- 
manded the balance due on the purchase price; that they would not 
settlc the creditors' snit brought against the  lai in tiff, F. M. McCoy, 
and others, as they did not have to do so in  order to give a good 
title, and that in their opinion the paper-writing did not cover (669) 
i h e  60 acres of land spokm of as thc Anders place, and that 
they wo~rld not give a d e ~ d  for the 60 acres that would cover the interest 
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of F. M. McCoy, nor would they warrant the title to the 60 acres, and 
that E'. M. McCoy would sign no deed covering his interest in the 60 
acres. 

On 1 November, 1909, the plaintiff replied to said letter of 29 October, 
stating that the proposition submitted in the letter of 29 October, 
was not in accordance with the terms of said option, and that the deed 
tendered did not contain the full description of the land, and making 
the following demands: "I demand a warranty deed from your clients 
for the said land above described, free from all encumbrances, as pro- 
vided in said contract; and the bearer, Ah. Turner, will tender you the 
purchase price, and you may deliver the deed to him. I am advised 
by counsel that I am entitled under this contract to a title free from 
all encumbrances; also that the suit of J. A. Taylor and others is a 
judgment creditors' bill, which, if the suit is decided adversely to the 
McCogs, will be a charge or encumbrance upon at least one-third of the 
land; and is  in the nature of a l is  p m d e n s ;  and also that there is 
another suit which may be decided adversely, which must be provided 
for. You will understand that I am insisting on all judgments, mort- 
gages, and other liens being canceled; but I am entirely willing, if there 
are any pending suits which amount to a lis pendens, to pay the money 
and take a good bond from your client, protecting me in such suit, in 
the event they are decided adversely to your client." 

Said letter of 1 November, 1909, written bjr the plaintiff, was handed 
to the defendant's attorney by the attorney of the plaintiff, and at the 
same time the attorney of the plaintiff attempted to make a tender of the 
purchase money, and an account of what occurred at  the time is stated 
by the defendant's attorney as follows: ''On 1 November, Mr. Turner 
brought me certified check for $8,600, and said: 'I want to tender you, 
and want to know if you make the point that i t  is not cash?' I told 
him that F. M. McCoy was the only one who had spoken to me. I 

presumed I represented all of the defendants, but if the others 
(690) should say I was not authorized, I couldn't swear that I did 

represent them, and if, under the circumstances, you want me 
to waive it, I will do so. He  said, 'No, I will get the cash.' I said, 'Very 
well; comply with the law.' Turner came back about 1 P. M. with a 
shot-bag in hand, and laid i t  on my table, with a letter written by 
George 0. Gaylord, addressed to me, as attorney, dated 1 November, 
1900, and said he wanted to tender me $8,600, and wanted me to count 
the money. I read the letter and began counting. The first package 
contained $500 and was of paper currency, some five-, some ten-, and 
some twenty-dollar bills. I counted the first package about four-fifths 
through, and turned to Turner and said: 'Mr. Turner, I want to call 



N. 0.1 S P R I N G  TERM, 1913. 

your attention to what you are offering me; here are some National bank 
notes, silver certificates, some Treasury notes, some gold certificates. 
I don't have to take this.' I remember one National bank note was for $5 
and was signed by J. S. Amstrong, president of the Atlantic National 
Bank, and called Mr. Turner's attention to this; the amount counted 
$8,600. I therl turned to my stenographer and dicated a letter to George 
0. Gaylord, dated 1 November, 1909. 

"I testified before on the trial of this case. I testified that I told 
Turner I could not take the money. I said so later in a conversation 
with you and Judge Whedbee. I stated in that conversation that I 
did not say to Turner specifically in these terms, 'This is not legal 
tender,' because I knew if I did he would go to George Rountree, and 
Rountree would get him to get i t  up. I did tell him to go out and get 
the cash. What he (Turner) brought was what is usually called cash, 
and circulates as money or cash, but it was all bank notes, silver certifi- 
cates, some Treasury notes, and some gold notes; some of the denomi- 
nation of five, some ten, some twenty, some fifty, and some one hundred 
dollars. Most of i t  was small bills, and i t  took me about two and one- 
half hours to count it. The day he brought the money was the same 
day he brought the check, or said he had the check. I did not go 
through the form of offering Turner the original deed on its arrival. 
The NcCoys have never repudiated my acts in any way that I know of. 
C. L. McCoy subsequently same to my office, and we talked i t  
over, and he never repudiated what I did. I wrote the letter of (691) 
29 October upon F. M. McCoy's employing me. I am of the 
opinion that I represented all of the defendants.'' 

The letter dictated and sent to the plaintiff, of date 1 November, 
1909, was as follows : 

DEAR SIR:-I am in receipt of your letter of 1 November, 1909, ad- 
dressed to me, relative to the purchase of the McCoy land under the 
option which you hold, executed some time ago, and, as I understand it, 
your demand is for a deed in strict conformity with your letter, which 
you state is a compliance with the terms of the option. I understand 

.from your letter that you will accept 110 deed unless it is in strict accord- 
ance with your letter of 1 November, which I do not regard as in 
accordance with the option. Your demand therein necessarily has to 
be declined. 

Mr. F. M. McCoy refuses to yield his interest in  the 60-acre tract, 
and refuses to settle the judgments against him personally or the 
creditors' suit brought by J. A. Taylor and others. All other encum- 
brances will be removed, and the other parties, other than Mr. F. M. 
McCoy, are ready to warrant and defend their title to all interest they 
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have in the property, but they do not feel that i t  is incumbent upon 
them, by law or by contract, to settle the judgment against F. M. Mc- 
Coy, or the creditors' suit, which is really against F. M. McCoy. They 
feel that the demand in your letter is demanding more than you have a 
right to, under the option, and you having demanded this, they feel that 
they are justified in refusing your proposition. Yours truly, 

The plaintiff offered in evidence records of the following judgments: 
Hicks Company v. C. F .  and F. M. McCoy, judgment for $28.26; 

judgment docketed 23 July, 1909. 
J .  H .  Taylor v. F. X. McCoy, judgment for $194.50, with interest 

and costs; judgment docketed 23 July, 1909. 
N. Jacobi Hardware Company v. F. M. McCoy, judgment for 

(692) $44.13, with interest and costs; judgment docketed 1 July, 1909. 
J. W. Brooks v. 3'. M. McCoy, judgment for $174.40, with 

interest and costs, docketed 16 February, 1909. Sol. Bear & Co. v. 
F. M. McCoy, judgment for $37.30 ; judgment docketed 24 October, 1907. 

The plaintiff also offered in evidence the record of an action instituted 
in the Superior Court of Brunswick County on 18 October, 1909, by 
J. A. Taylor, J, W. Brooks, and others against the plaintiffs and the 
defendants, which is the creditors' suit referred to in the letter of the 
plaintiff of 1 November, and in the letter of defendants of 29 October. 

The complaint in said action was filed on 26 October, 1909, and in i t  
the land in the said paper-writing is described, and the purpose of the 
action was to set aside a deed executed by F. M. McCoy to H. H. 
Edwards, and of a deed executed by H. H. Edwards to C. L. McCoy, 
and to subject the interest of F. M. XcCoy in  the purchase price of 
said lands to the payment of the creditors named in said action, including 
the judgment creditors before referred to. 

Said deed to H. H. Edwards purported to convey in fee all the interest 
of F .  M. McCoy in said lands except his interest in the Anders land of 
66 acres, and was registered in Brunswick County on 10 October, 1907; 
and the deed to C. L. McCoy purported to convey in fee the lands con- 
veyed by the deed of F .  M. McCoy, and was registered in Brunswick 
County, 7 April, 1907. 

One of the principal facts in dispute between the plaintiff and the 
defendants upon the trial of this action was whether the Anders tract, 
sometimes referred to as 66 acres and at others as 60 acres, was embraced 
and irduded in the description in the option sued on. 

The jury returned the following verdict : 
1. Did the defendants execute the contract, as alleged in the oom- 

plaint ? Answer : Yes. 
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2. Did the plaintiff tender the purchase money to the defendants, 
or their authorized agents, in accordance with terms of the contract, 
before the option expired? Answer. Yes. 

3. Did the defendants refuse to accept the tender as made and 
to execute a dced, according to the terms of thc contract ? Answer : (693) 
Yes. 

4. Was plaintiff ready, able and willing at  all times to pay the 
purchase price and perform his part of the contract? Answer: Yes. 

5. Were the 66 acres, known as the Anders tract, embraced and in- 
cluded in the description contained in the contract ? Answer : Yes. 

6. Did F. M. McCoy, before or at  the time of signing the option con- 
tract, inform the plaintiff or his agent that he had no interest in  the 
McCoy lands, other than the 66 acres, or Anders land? Answer: No. 

Thcre is no exception to the findings upon the fifth and sixth issues, 
and as to the other issues, his Honor instructed the jury, if they be- 
lieved the evidence, to answer the first, second, third, and fourth issues 
"Yes," and the defendants excepted. 

Judcment was entered in favor of the plaintiff, and the defendants 
excepted and appealed. 

Rountree  R C a w  and W .  P. M .  T u r n e r  for plaintiff. 
C'. Rd .  l 'aylor  and E. R. B r y a n  for defendants.  

ALLEN, J. There are numerous exceptions in  the record, which i t  is 
unnecessary to consider. as the rights of the parties can be determined 
npon facts not in dispute. 

We have held in Winders  v. K e n a n ,  ante, 628: 
1. That a contract like the one before us is an option, or offer to sell. 
2. That being bawd on a valuable consideration, the makers did not 

have the right to withdraw the offer before the expiration of the time 
provided for, which in this case was 3 November, 1909. 

3. That in order to constitute an acceptance of the offer in options 
like this, the optionee must not only indicate that he will accept, but 
he must also pay or tender the purchase price within the time limited. 

Applying these principles, the determination of the appcal de- 
ponds upon the settlement of two questions: (694) 

1. Was there a valid tender of the purchase price according to 
the terms of the option, prior to 3 November, 19091 

2. I f  not, did the defendants waive such tender? 
We will reverse the order, and will first consider the second question. 
"It is a general rule that when the tender of performance of an act 

is necessary to the establishment of any right against another party, 
this tcndcr or offer to perform is waived or becomes unnecessary when 
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i t  is reasonably certain that the offer will be refused; that payment or 
performance will not be accepted" (Bi l l  v. Ilank, 103 U. S., 319) and, 
".If a party to an executory contract is in a condition to demand per- 
formance by being ready and able at  the time and place, and the other 
party refuses to perform his part, an offer is not necessary." Grandy v. 
Small, 48 N. C., 10; Blalock v. C'lark, 133 N. C., 306; Hughes v. Knott, 
138 N. C., 112. 

The option contract required the defendants, upon payment of the 
purchase price before 3 November, 1909, to convey all the lands de- 
scribed therein by '(a good and sufficient deed with full covenants and 
warranty, and free from all encumbrances," and the jury has found 
that the plaintiff was a t  all times ready, willing, and able to perform 
the contract on his part, and that the Anders place of 66 acres is "em- 
braced and included in the description contained in the contract." 

Three judgments against F. M. McCoy were on the record, which 
were docketed prior to the registration of the option contract, and were 
a lieu on his interest in the land. 

Under thcse circumstances, the defendants, on 29 October, 1909, five 
days befort: the option expired, tendered the plaintiff a deed, which 
omitted in the description of the land the words in the option, "and is 
all of the land owned by Mrs. M. E. McCoy, C. L. McCoy and wife, 
Charles F. McCoy and wife, and 3'. M. McCoy and wife, in  the county 
of Brunswick, State of North Carolina," and at  the same time wrote the 
plaintiff that, in  their opinion, the option did no! cover the Anders 
place; that F. M. McCoy would not execute a deed covering his interest 

in  that place; that they would not pay the judgment against 
(695) F. M. McCoy, and that they would not execute a deed covering 

the interest of F. M. McCoy in the Anders place, nor warrant 
the title to it. 

This was a clear breach of option contract on the part of the de- 
fendants, and a refusal to execute i t  according to its terms, which 
rendered a tender of the purchase money unnecessary. 

The law does not requirc a vain and useless thing to be donc, and 
what good could have been accomplished by offering to pay money for 
a deed conforming to the option, when the defendants, after advising 
with counsel, had declared most positively they would not make i t ?  

I t  is true, i t  was held in Ga?jZord v. McCoy, 158 N. C., 325, that the 
land i n  the option was that included in  the boundaries and under the 
designation of "the L. C. McCoy place," but i t  was not held that the 
words omitted from the deed tendered were not material, and, on 
the contrary, they were said to be words of description, and therefore 
important in  identifying the lands. 
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I t  also appears that the words were left out of the deed because of 
the contention that the option did not cover the Anders place, and the 
deed being tendered as a compliance with the option and the defendants 
having written the plaintiff at  the time of tlrc tcnder of the deed that 
the Anders place was not included therein, an acceptance of the deed 
under these circumstances would have prevented the plaintiff from claim- 
ing the Anders place. 

Nor do wc think the letter of the plaintiff to the dcfendants of 1 
November, 1909, changed the status of the parties. 

I n  that letter he demanded a warranty deed free from encumbrances, 
which was according to the option. IIe also said that he was advised that 
the Taylor suit would be a charge or encumbrance on a part  of the land, 
and that i t  must be provided for. We insisted that all liens on the land 
be canceled, and proposed that he should pay the purchase money and 
take from the defendants an idemnity bond as against pending suits. 

The plaintiffs and the defendants were parties to the Taylor 
suit, and one of the purposes of the action was to subject a part  (696) 
of the purchase money to the payment of the creditors. A judg- 
ment subjecting the fund would have been binding on all parties, and 
a papmcnt of the judgment would have discharged the plaintiff from 
the payment of the purchase price pro tanto, and he had the right to 
be protected against paying twice. I f ,  however, this was not true, 
after this letter was written and on the same day, two days before the 
option expired, the defendants renewed their refusal to execute a deed 
conveying the interest of F. M. McCoy in the Anders place, and to 
satisfy ihe judgment against him. 

Being, therefore, of opinion that the dcfendants have waived the 
tender of the purchase money, i t  is not necessary to consider the validity 
of the attempted tender on 1 November, 1909. 

The anthorities seem, however, to agree that contracts to pay money, 
unless otherwise provided therein, are solvable in money made a legal 
tender by acts of Congress, and that bank notes are not within the pro- 
visions of these acts, but that as they constitute a part of tlic common 
currency of the country and ordinarily pass a m o n e y ,  a tender in such 
notes is valid unless they are objected to at  t l ~ e  time on the ground that 
they arc not legal tcnder. Ency. U. S. S. C. R., vol. 9, pp. 325-7. 

Accepting the statement of counsel for defendants, as we must do 
as the case is ~resented, i t  appears that while he used expressions that 
might have pat the plaintiff's counsel on notice, he states candidly that 
he did not object to taking the money upon the specific ground that i t  
was not legal tender, and that he refrained from doing so because he 
knew, if it was made, the legal tender would be procured, and he, at  
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the time of the tender, wrote a letter to thc plaintiff, in which he ob- 
jected to making a deed on other grounds, and not because legal-tender 
money was not 

For  the reasons stated, the jndgmcnt is affirmed. 
No error. 
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ACKNOWLEDGMENT. See Husband and Wife; Landlord and Tenant. 
Deeds and Conveyances-Privy Examinalron-Trtle-Par01 Evidence.- 

When a deed from a married woman, made without her privy exam- 
ination, is relied on by defendant in  his chain of title, i t  is incompe- 
tent on her cross-examination as  a witness to contradicl her testimony 
a s  to the quantity of the estate she thereby attempted to convey; and 
a s  the deed itself was insufficient, i t  was incompetent to prove by the 
witness, by par01 evidence, that  she and her husband had thereby 
conveyed the fee. Sipe v. Herman, 107. 

ADVERSE POSSESSION. See Limitation of Actions, 1 ;  Deeds and Convey- 
ances, 11, 12, 13, 14. 

AMENDMENT. See Trials. 

APPEAL AND ERROR. See Parties, 1 ;  Judgment, 3; Justice of the Peace, 
1, 2. 

1. Money Judgments-Appeal and Error-dl'firmance-$7inal Judgments- 
Interest.-An appeal from a money judgment rendered in the Supe- 
rior Court does nat  vocate the judgment, but only operates as  a 
cessat ezecutio, and when this judgment is affirmed on appeal, i t  be- 
comes the final judgment of the court, bearing interest from its date. 
Manufacturing Co. v. Indemnity Go., 19. 

2. Railroads-Emements-Condemnation-Damages-Costs--Appeal and 
Error.-In proceedings brought by a railroad company to condemn 
lands, i t  was found by the jury on appeal to the Superior Court that 
defendant's benefit therefrom exceeded his damages, the assessors 
having found they were equal. Held, the costs were taxable against 
the  lai in tiff accruing up to the time of appeal from the clerk, and 
against the defendants appealing from the Superior to the Supreme 
Court, the judgment of the Superior Court being affirmed. K. R. v. 
Gahagan, 190. 

3. Railroads-Easements-Condenznatton-Measr~re of Damages-water- 
powers-Harmless Error-Instructions-Appeal and Error.-In pro- 
ceedings to condemn lands there was evidence tending to show that  
there was a n  undeveloped water-power thereon, which was the only 
evidence a s  to the future possible use of the property. The judge 
charged the jury that  i t  was only proper for them to consider actual 
damages, not those remote or speculative or dependent upon a future 
possible use of the property; and further, specifically and correctly 
charged how the jury should consider the evidence on this phase of 
the damages: Held, construing the charge as  a whole, no error is  
found, and the charge of the court is approved. Ibid. 

4. Appeal and Error-Lower Court-Judgment-Correction-Execution- 
Joined Causes-New Trial-Procedure.-The lower court, upon the 
report of the referee, having erroneously credited the defendant a 
certain sum on an usurious contract, in  this case, and the judgment 
in  all other respects being approved on appeal, i t  is  Held, that the 
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APPEAL AND ERROR-Continued. 
judgment be accordingly amended, and execution issue thereon; and 
this action having been consolidated with an action of slander, and 
error therein found, a new trial is  awarded therein. Beck v. Bank, 
201. 

5. Appeal and Error-Processioning Lands-Fragmentary Appeal-Order 
Remanding Cause to Clerk-Practice.-An appeal from the order of 
the Superior Court judge reversing the judgment of the clerk of the 
court and remanding the cause to him to the end that the proper 
order for a survey be made in proceedings to procession lands, under 
Revisal, sec. 326, is premature, and a motion to dismiss should be 
allowed; exceptions should have been taken to the order and the 
final result appealed from. Ghadwick v. R. R., 209. 

6. Appeal and Error-Case on Appeal-Unsigned Entries of Record- 
fltenograflher's Notes-Concise Btatement-Interpretation 07 Rtatutes 
-When the stenographer's full notes of the evidence taken on the 
trial of a case on appeal are transcribed in the record, immediately 
followed by an unsigned entry, repudiated by appellee's counsel, 
that  "the record, stenographer's notes, the judgment, and the excep- 
tion to the nonsuit shall constitute the case on appeal to the Su- 
preme Court," the case on appeal is not properly constituted in  this 
Court, and, on motion of appellee's counsel, will be dismissed and 
the judgment below affirmed. The attention of the profession i s  
again directed to the line of cases holding that a full transcript of 
the  stenographer's notes of the evidence i s  not in  conformity with 
the requirements of Revisal, see. 591. Brewer v. Manufacturtng Co., 
211. 

7. Appeal and Error-Time for Docketing-Xotion to Dismiss-Appellee's 
Laches.-When appellant's case is  not docketed seven days before 
the call of the district in the Supreme Court to which it  belongs, 
and the appellee fails a t  that time to move to dismiss, the latter is 
in laches, and the appellant can docket his case, if this is done be- 
fore motion to dismiss is made. Gupton v. Sledge, 213. 

8. Sanze-Subsequent Ternz-Practice.-Appellant being allowed to docket 
his case, owing to appellee's laches, Loo late to be heard a t  the term 
to which i t  belongs, appellee's motion to dismiss for failure to  print 
briefs and record should be made a t  the next term a t  the time 
required. Ibid. 

9. Appeal and Er"rr-Service of Case-Time Extended by Agreement- 
Power of Court-Judgments.-When time to serve case on appeal has 
been extended, by consent of counsel, beyond that which the statute 
allows, and i t  appears that appellant had not served his case within 
the time agreed upon and appellee's counsel has accepted service 
thereof, reserving his objection as  to  the time of service, the trial 
judge is without authority to settle the case, and upon no error be- 
ing found on the examination of the record proper, the judgment 
below will be affirmed. Ibid. 

10. Consent Judgments-Appeal and Error-Costs.-A verdict having been 
rendered against two joint defendants, in an action for damages for 
a personal injury negligently inflicted, a consent judgment was en- 
tered between the plaintiff and one of the defendants, making it  
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primarily liable in  a smaller sum than that  ascertained by the jury, 
with the right of plaintiff to recover out of the codefendant if the 
defendant primarily liable did not pay it, but which i t  subsequently 
did pay, taking an assignment of the judgment, to a trustee: Held, 
a n  appeal by either or both defendants cannot be had, the judgment 
having been entered by consent, and wilh respect to the one second- 
arily liable, the appeal being for costs only, will not lie. Hartsoe v. 
R. R., 215. 

11. Appeal and Error-Appeal from Judgment-Assignment of Error- 
Motions.-An appeal from the judgment rendered is  of itself an as- 
signment of error, and the case on appeal will not on motion be dis- 
missed on the ground that  no error was therein assigned by appel- 
lant. Queen v. R. R., 217. 

12. Appeal and Br~or-In Forma Pauperis-Leave to Appeal-Practice.- 
To appeal a s  a pauper, the statutory leave must be obtained, and the 
mere leave to sue a s  a pauper is not sufficient. Ibid. 

13. Appeal and Error-Case-Settlement by Judge-Practice.-It is neces- 
sary that the trial judge settle the case on appeal when the  parties 
do not agree. Ibid. 

14. Appeal and Error-Parol Agreement.-A par01 agreement made be- 
tween the parties to  an appeal will not be ons idered  by the Supreme 
Court if denied. Board of Education v. Orr, 218. 

Appeal and Rrror-Written Agreement-Time to Serve Case-Compu- 
ta.tion-Interpretation. of 8tatute.-When there is  a written agree- 
ment made between the parties to an action extending the time al- 
lowed by the statute a s  to the service of the case, counter-case, or 
exceptions, the service by either of the parties after time specified 
therefor in the agreement is  void; and in computing the time, the 
first day allowed in the time extended is  counted a s  well as  the last, 
allowing the full number of days agreed upon. Ibid. 

Appeal and Error-Contracts-Interest-Writ of Possesston-Supreme 
Court-Motions-Costs-Practice.-It having been determined on a 
former appeal in  this case that  under the contract entered into be- 
tween the parties that  the plaintiff should pay a certain sum of 
money into the Superior Court and defendant cancel pertain out- 
standing notes and mortgages against the plaintiff's property, i t  is 
Held, that  the defendant is not entitled to interest on the outstand- 
ing notes he has paid; and a decree is entered in the Supreme Court 
that  the defendant immediately execute and deliver to plaintiff a 
deed of general warranty to the lands described in the complaint, 
and that after twenty days a writ of possession issue from the Su- 
perior Court; that  defendant pay costs incident to his motion. 
Bateman v. Hopkins, 220. 

Instructions-Objections and Exceptions-Specifications-Appeal and 
Error.-An exception to a charge of the court, that i t  was illogical 
and confusing and may have misled the  jury to the prejudice of the 
objecting party, will not be considered on apepal when the particu- 
lars therein are not pointed out. N. v. Johnson, 264. 

Appeal and Error-Printing Record-Deposit for Cost-Lac,hes.-If 
the  record has not been printed, and appellant has failed to make the 
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deposit in  the clerk's office required to cover the cost of printing the 
same, on motion duly made, under the rule of this Court, the appeal 
will be dismissed for failure to print the record as required by the 
rule, the laches in the case being imputable to the party appealing 
and not to his attorney. S. v. Charles, 286. 

- 19. Appeal and Error-Oblections and Eaceptions-Eviden~e-mord- 
Harmless Error.-When the evidence proposed to be elicited from a 
witness does not appear in  the case, an objection thereto will not 
be considered, as  i t  must be shown t o  have been prejudicial. S. v. 
Bradley, 290. 

20. Appeal and Error-Exceptions-Assignments of Error.-An assign- 
ment of error to  the charge of the court to the jury to which there 
is  no exception in the case on appeal will not be considered. Draper 
v. R. R., 307. 

21. Appeal and Error-Obgectzons and Ezeeptzons-Assignments of Error  
Practice.-An objection to an issue submitted to the jury must be 
made at the lime, in order to base a n  assignment of error thereon, 
or i t  will not be considered on appeal. Perre11 v. Hznton, 348. 

22. Instructions-Pre.sumptions.-Where i t  appears that  the judge made a 
certain statement a s  to an admission of the parties in his charge 
to the jury, i t  will be assumed on appeal to  be a correct statement, 
nothing else appearing, and the record is silent thereon. Hardy v. 
Mztchell, 351. 

23. Evidence-Questions and Answers-Cumulative Evidence-Appeal and 
Error.-It is the answer to a question, and not the question asked, 
which makes the evidence; and when i t  does not appear on appeal 
what the answer, which has been ruled out, would be, or when the 
testimony sought is competent and is  given in the evidence else- 
where, there is no reversible error. Daniel v. Dixon, 377. 

24. Issues Tendered and Refused-Appeal and Error.-An issue tendered 
by a party litigant which is  not sufficiently broad and comprehensive 
to be determinative, and is embraced in an issue submitted, is  prop- 
erly refused. Alford v. Moore, 382. 

25. Issues-Admissions-Appeal and Error.-An issue which is  covered 
by a n  admission of the parties to an action is immaterial, and 
when tendered, its refusal is  not error. Did .  

26. Instructions-Assuming Facts-Appeal and Error.-A requested in- 
struction which assumes any fact a t  issue to  have been proved 
should be refused. Ibid. 

27. Issues-Rents and Profits-Ownerahip of Lands-Appeal and Error. 
-An issue tendered as  to rents and profits of lands in dispute be- 
comes immaterial when the jury, under a correct instruction, and 
from the evidence, has found the title thereof to be in the adverse 
party against whom they are claimed. Ibid. 

28. Appeal and Error-F'ormer Decision of the Supreme Court-Review- 
Motion to Rehcar-Practice.-A decision of the Supreme Court may 
not be reviewed in a subsequent appeal in  the same action; the rem- 
edy is  by petition to rehear. LaRoque v.  Kennedy, 459. 
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29. Motions-New Tr,al-Newly Discovered Evidence-Supreme Court- 

Appeal and Error.-In order for a party litigant to avail himself of 
newly discovered evidence in the Supreme Court, the case must be 
brought to that Court on appeal. Stilley v. Planing Il!iilZs, 517. 

30. Sam-Practice.-As to whether a defendant may avail himself of 
plaintiff's appeal to move the Supreme Court for a new trial on 
newly discovered evidence, Qutcre; bul in  this case the Court has ex- 
amined the cvidence relied on by the defendant, and refused the mo- 
tion made thereon, and, following the practice of the Court in such 
instances, without discussion. Ibid. 

31. Appeal and Error-Maps-Evidence Excluded-MateriaZzty.-Where a 
map of the lands in controversy has not been sent up with the re- 
cord, its exclusion by the court below will not be held for error, for 
the appellate court cannot see i ts  relevancy; but in  any event i ts  ex- 
clusion in this case was proper if i t  was because the surveyor had 
marked his conclusion instead of following the direction of the 
court in  making it. F'ulford v. B'ulford, 601. 

32. Appeal and Erro?"-Removal of Causes.-An appeal lies from an order 
denying a motion for the removal of a cause to the proper county for 
trial. Cedar Works v. Lumber Co., 603. 

33. Verdict, Directing-Evidence, Wow Considcred-Defendunt's Bights- 
Contradictory Evidence-Negligence-Evidence-Appeal and Error. 
-Where the trial judge directs the jury t o  find for the plaintiff 
if they believe the evidence, the whole evidence should be considered 
i n  the light most favorable to the defendant; and though it  may 
appear from the examination, in  part, of defendant's own witnesses, 
that the instruction may have been correct, i t  will be held for error 
if taking the evidence as  a whole there was sufficient to constitute 
the  defense relied on by him. B r m n  v. R. R., 575. 

ATTACHMENT. See PrincipaI and Surety, 1, 3. 
Attachment-Custodia Legis-Property Subject to Levy.-The prin- 

ciple that  property in  custodia legis is  not subject to a levy under 
a n  attachment goes not prevail where the interest of a n  individual 
or litigant has been finally ascertained or declared to be his, and 
there is no writ or mandate or judgment of the court, in  the claim 
and delivery proceedings, which requires its further retention. 
Bank w. Johnston, 506. 

BANKRUPTCY. See Insurance. 

BASTARDS. 
1. Bastardy-Civil Action-Purpose.-Bastardy is  a civil proceeding for 

the enforcement of a police regulation as  far a s  it  is  necessary for 
the  purpose of securing a n  allowance to the woman, and to relieve 
the  county from the necessity of supporting the child. S. V. Currie, 
275. 

2. Bastardy-Denial Under Oath-Justice's Court-Proceedings-Pre- 
sumptions-Appeal and Error.-In bastardy proceedings i t  is neces- 
sary for the defendant to  deny under oath the paternity of the 
child (Revisal, see. 254), though not necessarily in writing, and 

571 



INDEX. 

when it  appears that the case had been tried before the justice as i f  
the denial had been made and verdict rendered for the defendant, 
i t  will be assumed in the Superior Court on appeal that  the trial 
proceeded regularly, and the justice failed to make the required 
entry. Ibid. 

3. Bastardy-Dental Under Oath-Justice's Court-Appeal-Incomplete 
Return-Docket-Practice.-In bastardy proceedings the justice of 
the peace before whom the trial is  had should takc the denial of the 
defendant under oath, before trying the case, so a s  to make up the 
issue, and should regularly note i t  on his docket and in his return; 
and if the docket is  incomplete in this respect the Superior Court 
judge on appeal should allow the denial to  be entered nunc pro tune. 
Ibid. 

4. Same-Motions-lnterpretation of Statutes-Rubstantial Compliance. 
-In the Superior Court on appeal in  bastardy proceedings i t  is  not 
necessary that  the return of the justice, before whom the case was 
originally tried, technically comply with the direction of the statute; 
and if a more perfect return is desired, and is substantially sufficient 
for the court to act upon, the court has  statutory power to have one 
sent up. Revisal, secs. 1467, 1494. Ibid. 

BILLS AND NOTES. See Usury; Intoxicants, 2. 
1. Bills and h70tes-Agreement-Novation-Deeds and Conveyances- 

Eswow-Continuing Liabiltty.-The plaintiff and defendant entered 
into a contract to support their mother in  consideration of her deed 
to certain timber interests on her lands and a conveyance of part 
of the realty, and the defendant gave plaintiff a note for money the 
latter had advanced in order to enable him to meet his obligations 
thereunder. Thereafter the other children and heirs a t  law objected 
to this arrangement and threatened suit to set aside the deed, but, 
instead, agreed with the plaintiff and defendant that  their deed 
should be set aside, and that cach was to  repay the moneys advanced, 
i n  certain portions. To that  end and until each of the rhildren 
should have paid his part, a deed in escrow was delivered which 
created a charge upon the lands held by each for the support of the 
mother. The plaintiff retained the defendant's note under the agree- 
ment that  a certain one of the children, a married woman, should 
pay thereon the sum she had obligated to pay under the arrange- 
ment, and demand was made on her and the defendant therefor be- 
fore the institution of this  action to recover the amount: Held, 
the agreement between the children was not a novation of the note, 
and plaintiff was entitled to recover thereon, as  the defendant con- 
tinued liable, a s  the payment to be _made by the other child under 
the agreement was to have been accepted as  a credit on the note. 
Ponder v. Green, 50. 

2. Negotiable Instruments - Indorsers-Due Course -Instructions.- 
Where the defense to an action on a negotiable note involved the 
question a s  to  whether it  was indorsed to the plaintiff in due course, 
it is  error for the trial judge to omit from his charge as  to what 
constituted due course, that the indorsee received i t  in  good faith, 
for value, and that "at the time it  was negotiated he had no notice 
of any infirmity in the instrument or any defect in the title of the 
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BILLS AND NOTES-Continued. 
person negotiating it"; but in  this case the error was rendered 
harmless when construed with the other parts of the charge, wherein 
the burden was placed on the plaintiff to show that he had no knowl- 
edge of the infirmity of the note or of any defect in the title of the 
person negotiating it. Hardy u. Mitchell, 351. 

3.  instruction.^-Staternewts of I'acf-Obicrtions and Exceptions-Appeal 
and E~ror.-In an action upon a note, a charge to the jury that  the 
amount paid for the note was not controverted, was merely a state- 
ment as  to a fact, and not a conclusion of law, and if an erroneous 
statement, i t  was the duty of objecting counsel to have called i t  t o  
the attention of the judge i n  time for him to correct it  and clear 
up the misunderstanding, and comes too late when excepted to after 
the trial. Ibid. 

4. Nates -Fraud - Hisrepresentation-Other Acts-Evidence.-Where 
payment upon a note is resisted for fraud in i ts  execut.ion, evidence 
is  incompetent which seeks to  show that  fraud had been practiced 
by the plaintiff in  procuring similar notes from others who are not 
parties to the action. Vaughan v. Ezum, 492. 

5. Notes-Fraud.-The burden is  on defendants to show the fraud in the 
execution of a note which they allege as  a defense in plaintiff's action 
to recover thereon, and a motion to nonsuit upon the evidence can- 
not be sustained. Ibid. 

BONDS. See Ejectment. 

BOND ISSUE. See Drainage Districts; Municipal Corporations, 15. 

CANCELLATION. See Reformation, Rescission, and Cancellation; Insur- 
ance. 

"CAR-LOAD." See Vendor and Purchaser, 8. 

CARRIERS. 
1.  Carriers op Passengers-Tickets-Receipt.r-Presumpti0ns-Evidenee. 

-A railroad ticket is  in the nature of a receipt to the pasesnger for 
his railroad fare to his destination, and is evidence to the proper 
agents of the company that the bearer is  entitled to be carried by 
the company issuing it. Norman v. R. IS., 330. 

2. Same-Contracts-Consideration.-Where a passenger of a railroad 
company purchases from its ticket agent a t  its station the usual 
ticket to his destination, thc itcket is prima facie evidence that  the 
holder has paid the consideration or the regular price for it, which 
entitled him to be accordingly transported by the company. Ibid. 

3. Carrirrs of Passengers-Tzc7cet.s-Xtipulations-Xotice- Consent-Con- 
tracts-Consideration.-The purchaser of a ticket of a railroad com- 
pany by paying the usual charges therefor in the usual way is  en- 
titled to have a valid ticket given him by the company's agent, and, 
in the absence of evidence of his assent prior to or a t  the time of 
the purchase, he is not bound by a stipulation on the ticket render- 
ing it  invalid, for such provision would be without consideration. 
Ibid. 

4. Sam,e-Station Stamp-Unreasonable Rules.-A ticket of a railroad 
company, reading "Station stamped on back to station opposite point 
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i n  margin below; good for one passage," etc., does not notify the 
purchaser or indicate to him that  he is entcring into a contract that 
would invalidate the tickct if the station where he purchased i t  was 
not stamped on the back thereof; and such requirement not appear- . 
ing upon the face oL' the ticket, or brought to the purchaser's notice, 
or assented to by him, is  unreasonable, and will not bind him. 
Ibid 

5. Same-Principal and Agent-Negligence-Respondent Superior.- 
Where the ticket agent of a railroad company has failed to stamp 
his station on the back of a ticket furnished by him to a passcnger 
a t  the regular price therefor, and the conductor wrongfully ejects 
the passenger from the train under a rule of the company requiring 
it, under the circumstances, the company is  liable to the passenger for 
the injury thereby caused, arising from the negligence of its station 
agent, while the conductor may be exonerated from personal blame. 
Ibid. 

6. Car r~ers  of Passengers-Wrongful Ejectzon of Passenger-Avoidance 
of Damages-Cash E'are--Instructions-Evidence.-The plaintiff sues 
for damages sustained by him for being wrongfully ejected from de- 
fendant railroad company's passenger train by the conductor, who 
refused to recognize the validtiy of a ticket for transporting the 
plaintiff to his destination. The defendant contended that the plain- 
tiff, after he had been ejected, should have avoided the damages in- 
curred by paying in cash the railroad fare to his desination, and 
tendered a prayer for special instruction to that  effect: Held, the 
prayer Bas properly refused, for i t  assumed that  the plaintiff had 
the money to pay the cash fare, of which there was no evidence. 
Ibid. 

7. Carriers of Passengers-Ejectton of Passenger-Right to Pay Cash 
Fare - Rights of Conductor-Waiver - E uidence-Instructions.- 
When the conductor in  a railroad company's passenger train erro- 
neously assumes that a ticket, good for a passenger's transportation, 
is invalid, and ejects him from the train, a prayer for instruction 
which asumes that the coadiietor would then have accepted a cash 
fare, and that the plaintiff should have paid so as  to  have avoided 
the damages caused by the ejection, i s  properly refused; for the con- 
ductor from his point of view was under no legal obligation to ac- 
cept the fare after the passenger's expulsion, the latter having a1 
that  time forfeited his right by his misconduct, and there being no 
evidence that the conductor would have waived his right to refuse 
had the cash fare been tendered him. Ibid. 

8. Carriers of Passengers - Ticlcets - Stipulations Limiting Liability - 
I n t ~ a s t a t e  Tickets-Void Stipulations.-Stipulations upon a railroad 
ticket, limiting the liability of the carrier in a specified sum "un- 
less a greater value has been declared by the owner and excess 
charges paid thereon a t  the time of taking passage," and similar 
provisions i n  a bill of lading for the transportation of freight, are  
held i n  this State t o  be void as  an attempt on the part of the car- 
rier to contract against i ts  own negligence; and such stipulations 
a re  not enforcible on intrastate tickets or bills of lading. Cooper v. 
R. R., 400. 
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9. Same-Interstate Y'iclcets-Decisions of the United States Suprcmc 
Court.-The derisions of the Supreme Court of the Uniled States 
are  controlling a s  to the validity of stipulations on tickets of com- 
mon carriers limiting their liability for baggage, and similar pro- 
visions on their bills of lading or receipts for the transportation of 
freight or express, only where the tickets and bills of lading are in- 
terstate. Ibid. 

10. Carriers of Passengers-Street Railways-Passenger's Opportunity Lo 
Procure tick el,^-Election frojm Car-Damages.-While a carrier of 
passengers is  liable in  damages to a passenger for ejecting him from 
i ts  cars for failure to have a ticket, when they have not afforded 
him 2 reasonable opportunity to procure one, the principle does not 
apply where a street car company, charging a 5-cent cash fare, sells 
six tickets for 25 cents, and the passenger, having had ample oppor- 
tunity to buy them, goes to the seashore terminal, where, owing to 
the season of the year, tickets are  not sold, of which he previously 
knew; and returning, offers to buy tickets from the conductor a t  a 
place on the line where he knows the conductors did not sell them, 
and, refusing to pay the cash fare, is ejected from the car. Herbst 
a. Power Co., 457. 

11. Carriers of Passengers-Regulations-Operation of Trains-Depot 
Buildings-Safe Ingress.-A railroad company may make reason- 
able regulations as  to the running of its trains, and may determine 
the part of the train to be nearest the station a t  stops, having due 
regard for the convenience of the traveling public, and providing 
safe walkways from the place of egress to the station. Anderson a. 
R. R., 462. 

12. Carriers of Passengers-Feeble Passengers-Knowledge of Carrier- 
Depot Buildings-Negligence-Compensatory Damages.-Where a 
railroad company has been made aware of the feeble condition of a 
female passenger who had just left a sanatorium to take a long 
journey by rail to her home, and has been notified that  the passen- 
ger should be taken good care of, and the train, nearly two hours 
late, reached i t s  destination a t  2:15 o'clock a t  night in inclement 
weather, and the employee on the train put the passenger off on the 
side of the train opposite the depot building, so that  the passenger 
insisted she was a t  the wrong station, when the employee assisted 
her to d i s~mbark  on the other side of the train, and left her exposed 
where there were no provisions made for passengers, 185 yards from 
the passenger shed, where her son, who had gone to meet her, after- 
wards fomd her weak, cold, and shivering, it  is Held, some evidence 
of substantial damages to be submitted to the jury. Ibid. 

13. Carriers of Goods-Bills of Lading-Indorsements of S,hortage-Bur- 
den of Proof.-In an action against the carrier to recover for a 
shortage of onc box in the delivery of a shipment of two boxes of 
merchandise the plaintiff introduced in evidence the carrier's bill 
of lading, showing the delivery of the two boxes to the carrier, 
whereon the agent a t  destination had marked "one case short": 
Held, the agent's indorsement of the shortage was within the scope 
of his agency, and i t  was for the defendant to  show, by the pre- 
ponderance of the evidence, that the indorsement on the bill of lad- 
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CARRIERS-Continued. 
ing was a mistake and that  the case of goods marked short was 
actually delivered, when that  defense is  relied on. Dunze v. R. R., 
520. 

14. Same-Prima Facie Case-Charge Construed as a Whole-Harmless 
Error.-In this action to recover of the carrier a case of merchan- 
dise, marked "short" on the bill of lading, the defendant contended 
that  this indorsement was intended for another bill of lading and 
unintentionally made on the one covering the shipment in suit, which 
i t  had actually delivered to the plaintiff. The court charged the jury 
that  this entry was an admission, prima facie, that one case was 
missing, which placed the burden on the defendant to show the con- 
t rary:  Held, the words "prima facie" were inaptly used, bnt, taken 
in connection with the other relevant part of the charge, no rever- 
sible error is  found. Ibid. 

15. Carrzers of Passengers-Negligence-Duty of Conductor-Assault on 
Passenger-Anticipation of Assault-Protection of Passengers.-A 
conductor on a railroad passenger train is held to a high degree of 
care in looking after and protecting passengers on his train, and he 
is clothed to some extent with the powers of a peace officer; and if 
he fails to act in  certain instances i t  may be imputed to the com. 
pany's wrong; and i t  is held that, by reason of these exigent duties 
and of his right to protect himself in  emergencies, a right present 
in negligence a s  well as  in  other cases, he is not always required t o  
await developnlents or remain inactive until there is some overt act 
by a passenger importing a present physical menace either to him- 
self or the other passengers; but in  view of all the facts known or 
a s  they may reasonably appear to him, he may a t  times interfere to  
prevent or forestall violence. Brown v. B. R., 573. 

16. Same-Damages-JustzfGcation of Conductor-Evtdence.-In a n  action 
to recover damages of a railroad company for an assault upon the 
plaintiff, a passenger, as  he was leaving the train, there was evi- 
dence tending to show, and per contra, that the plaintiff's conduct 
on the train was improper; that  he did not give his ticket to the 
conductor, who required him to pay his cash fare, whereupon the 
plaintiff threatened the conductor when h e  reached his destination; 
that passengers warned the conductor to look out for the plaintiff 
a t  his destination, that he was armed with a pistol; and that the 
conductor had other employees of the road present a t  the steps of 
the car a t  the station where passengers were alighting; that  as  
plaintiff was getting off the train, with a bundle under his arm, he 
was seized by the other employees and searched by the conductor 
for a weapon, which he failed to find; that  the manner of the search 
made by the conductor was by passing his hands over the plaintiff's 
clothes, gently slapping the pockets; that  after the plaintiff was re- 
leased he assaulted the conductor, resulting in  being knocked down 
by him, and for which assault the plaintiff seeks t o  recover the 
damages alleged: it  is Held, that  a n  inslrpction that  the jury find for 
the plaintiff if they believe the evidence is erroneous, for i t  was a 
question for the jury to determine, in  view of the facts as  they 
reasonably appeared to the conductor, whether he was justified in  
seizing and searching the plaintiff a s  he was alighting from the 
train. Ibid. 
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CITIES AND TOWNS. See Municipal Corporations; Reformation, Rescis- 
sion, and Cancellation. 

COLLATERAL ATTACKS. See Judgments. 

COMMERCE. See Intoxicating liquors. 

COMMINGLING OF GOODS. See Pledges. 

CONSIDERATION, ILLEGAL. See Contracts. 

CONSTITUTION OF NORTH CAROLINA. 
ART. 

I, see. 11. I t  is not objectionable to have the prisoner place himself in  
a position which under the evidence would show he coald have com- 
mitted the murder. S. v. Thompson, 238. 

V, sec. 3. An act imposing a special tax on lumber dealers for 
road purposes, and a fine for not obtaining license, is constitutional. 
S. v. BullocL, 223. 

V, see. 5. Rents and profits of charitable, etc., institutions are not ex- 
empt from taxation. Davis v. Aalisbury, 56. 

X, see. 6. Husband's estate as  tenant by the curtesy initiate is abol- 
ished. Slpe v. Herman, 107. 

CONSTRUCTIVE POSSESSION. See Deeds and Conveyances, 12, 13. 

CONSTITUTIONAL LAW. See Taxation; Municipal Corporations; Intoxi- 
cating Liquors. 

1. Legal Proceedings-Presumptions-Sales-Deeds and Gonveyances- 
Homestead - Excess - Debts Contracted Prior  to  1868 - Gonstitu- 
tional Law.-The presumption is in  favor of the validity of judicial 
proceedings, and where a tract of land has been sold under a judg- 
ment on a debt contracted prior to the Constitution of 1868, and the 
homestead has since been laid off in a part thereof, in the absence 
of evidence to  the contrary i t  will be presumed that the excess was 
first sold, and the proceeds being insufficient to pay the debt, the 
homestead was then sold, and the deed of the sheriff conveying the 
entire tract will be held valid. Corey v. Fowle, 187. 

2. Roads and Highways-Hauling Timber-License Tax-Unifo~mity- 
Constitutional Law._An act which makes i t  a misdemeanor, pun- 
ishable by a fine not exceeding $50, for any person or corporation to - 

carry on the business of hauling logs, timber, or lumber over road 
districts laid out and created in  a certain county without having 
obtained a license therefor, to be issued by the road commissioners 
in  a prescribed manner, grading the license with reference to the 
number of horses driven to the wagon used, the money collected 
to be paid over to the treasurer of the county by the road commis- 
sioners, and held to the credit of the district collecting it, is  uni- 
form in its application, and not discriminative, and i s  not repug- 
nan t  to the State Constitution, Art. V, sec. 3; Art. I ,  sec. 7 ;  Art. I ,  
sec. 17; and t o  the fourteenth amendment to the Constitution of the 
United States. X. v. Holloman, 139 N. C., 642; Dalton v. Brown, 159 
N. C., 175, cited and applied. X. v. Bullock, 223. 
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CONSTITUTIONAL LAW-Continued. 
3, Murder-Evidence-Duress-Selt-incrimination - Constitutional Law. 

-Upon trial for murder in the first degree, .when there is  other cir- 
cumstantial evidence of the prisoner's guilt, i t  is not duress to re- 
quire the prisoner to place his foot in  footprints leading from the 
place of the murder to his own dwelling, or to place himself in such 
position as  to show he could have fired the fatal shot from a window 
and killed the deceased, the position of the deceased and point from 
which the fatal shot was fired being in evidence, and is not objec- 
tionable under Article I, see. 11, of the Constitution, which declares 
that every man has a right "not to  be compelled to give evidence 
against himself." 8'. v. Thompson, 238. 

4. Citzes and T o v J ~ . s - ~ ' o ~ ~ c ~  Potuers-Taxalion-Restaurants-8talules- 
Ordinances-Constitutional Law-A legislative charter granted to 
an incorporated town authority to tax restaurants, etc., to define 
and abate nuisances, etc., and an ordinance passed in pursuance 
thereof, applying to all alike, requiring that keepers of restaurants, 
etc., should be licensed, and that  persons desiring to engage in such 
business shall, before doing so, apply to  the board of commission- 
ers of the city, stating the place, etc., and pay for the privilege the 
sum of $25, are constitutional and valid, whether the regulations are 
regarded a s  within the police powers of the town or within i ts  taxing 
power. 8. v. Snipes, 242. 

CONTRACTS. 
1. Divorce - Notes-Contracts-Illegal consideration-Remedies.-Notes 

given by the husband in consideration of the procurement by the 
wife of a divorce a vinculo is  against public policy and not enforc- 
ible, a s  !he law will not afford a remedy to compel either of the 
parties to  perform its obligation. Pierce w. Cobb, 300. 

2. Divorce-Notes--Contracts, Written-lllegal Consideration - Parol 
Evidence.-A note containing an indorsement that i t  was given in 
consideration of the wife of the maker obtaining a divorce a vinculo 
from him in six months, otherwise not collectible, and that payee 
agrees thereto, appears upon i ts  face to arise ex turpi causa, and it  
may'not be shown, in a suit by the payee thereon to purge the instru- 
ment of its illegality, that  its consideration was not correctly stated 
in  the writing, but in  fact was for the payment of alimony, the parol 
evidence proposed being contradictory of the written instrument in 
that respect. Ibid. 

3. Contracts, Written-Par01 Evzdence-Contradictior&.-When the par- 
ties to a written contract have therein expressed their meaning in 
plain terms, it  may not be contradicted or altered by parol testi- 
mony; but when the contract is partly in  writing, the oral stipu- 
lations can be made avilable when they do not contradict the writ- 
ten part. Manufacturing Co. v. Manufacturing Co., 430. 

4. Same-Vendor and Vendee-Method of Payment.-When in a con- 
tract of sale i t  is  stated that the purchase price is to be paid by the 
vendee in money, or so many dollars, without further written speci- 
fication, parol evidence may be received tending to establish, as a 
part of the contract, a contemporaneous agreement tliat a different 
method of payment should be accepted. Ibid. 
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CONTRACTS-Contmued. 
5. Same-Terms of Payment.-Where in a written contract of sale i t  is  

stipulated that  the vendee pay for the article sold a certain sum 
of money, "terms net cash thirty days after installation," the speci- 
fied terms of payment have reierence only to the time and amount 
of payment and the passing of the title, and do not and were not 
intended to specify or control the method of such payment. Wood. 
son v. Beck, 151  N. C., 144, cited and distinguished. Ibid. 

6. Game-Agrfement of b'lchanqe-Consirlr~alion -The clekndant being 
sued for the purchase price of a certain machine, or trap, sold under 
a written contract specifying the price to  bc in  a certain sum, 
"terms net cash thirty days after installation": Held, as  a method 
of payment presented by the pleadings, i t  was competent for the 
defendant to show by parol that  the trap was inadeqliate for the 
purposes intended, and that  the parties agreed as  a part of the 
contract that  the trap should be paid for by the vendor's taking i t  
back, furnishing a sufficient and larger trap, for which the vendee 
was to make an additional payment and return the trap which had 
been furnished. lbid. 

7. Contracts-Assignments-Signing as  Obligor-Intent-Interpr~talion. 
-One signing a unilateral written contract relating t o  personalty, 
a t  the place usual for obligors thereon, will as  a general rule be 
bound by i ts  terms, though his name does not appear in  the body 
of the instrument, the test being whether from a perusal of the en- 
tire instrumc~ut, without thc aid of extrinsic evidence, his intent to 
 wec cute and to be bound by i t  plainly appears. Carson v. Insurance 
Co., 441. 

8. Same-~ilate?-al-fidependent Stipu1atzons.-The principle which ob- 
tains to bind one who has signed a written instrument a s  a n  obligor 
thereon, though his name may not appear in the body of the in- 
strument. is, t o  a great extent, but not universally, confined to con- 
tracts relating to personalty which create a present obligation, and 
are, one their face, unilateral in  operation, and not where the written 
instrument contains mutual or interdependent stipulations by reason 
of which, without the aid of extrinsic evidence, it  cannot be de- 
termined whether a third person who joins in  subscribing to the pa- 
per intended to come under obligation to one or the other of the '  
subscribing parties. Ibid. 

9. Contracts-Interpretation-Assignmfnts-Szgning as Obligor-Realtq 
Married Women.-The general rule which binds one appearing upon 
a unilateral written instrument appearing to have signed i t  a s  an 
obligor thereon, does not obtain in instruments ccnveying or as- 
signing rights and intcrests in realty, more particularly when rights 
of married women are claimed or assailed under deeds purporting 
to have been made by a husband in which his wife's name only ap- 
pears with his as  subscriber to  the instrument. Ibid. 

10. Contracts-Partly Written-Assignments-Par01 Evidmce-Collateral 
-Burden of Proof--Degree of Proof-Preponderance of the Evz- 
denre.-In written assignments of ordinary mercantile or business 
contrarts i t  is competent for the parties to prove by parol, and a s  
a part of the agreement, but not reduced to writing, that  the instru- 
ment should be held a s  collateral to secure a debt; and where a pol- 
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icy of life insurance has been assigned in writing i t  is  only neces- 
sary to show, by the preponderance of the evidence, and not by clear, 
strong, and convincing testimony, that  as  a part of the agreement, 
resting in paroI, the policy was not to be held as  an absolute as- 
signment, but only as  collateral security for moneys advanced by 
the assignee thereon. In this case a statement appearing a t  the top 
of the written contract of assignment, describing i t  as  "an absolute 
assignment, etc.," does not affect the principles applied. [bid. 

11. Written Contracts-False Warmnty-Fraud-Par01 Evidence.-The 
defense of false warranty i n  a written contract of sale requires 
that  the  party relying thereon, being bound by the terms of the 
warranty, must have complied with them in order to recover; but 
this principle does not obtain where the contract itself is attacked 
for fraud in the procurement, for if the fraud is established, the 
contract i s  void, and hence parol evidence is admissible to establish 
the fraud, and is  not restricted by the written words of the con- 
tract, under the principle that  they may not be varied by parol. 
Machine Co. v. McEay, 584. 

12. Written Contract-Fraud-Par01 Evrdence-Burden of Proof.-Where 
the purchaser of goods seeks to avoid a contract of sale made by 
the  agent of the seller, for fraud of the agent in  procuring the 
contract, he must show (1)  that the representations relied on were 
made by the agent, (2) that  the agent knew they were untrue, and 
made them with intent to deceive; (3)  and that  he acted in  reliance 
thereon in making the purchase. Ibid. 

13. Same-Principal and Agent-Evidence, S~tf/icient.-Upon the question 
of fraud in procuring the sale of a tracflon engine by plaintiff's 
agent from the defendant, there was evidence in behalf of the de- 
fendant tending to show that  the agent represented that  the engine 
would haul a certain amount of lumber a day; that it  would decrease 
the cost of defendant in hauling his lumber; that the engine was 
constantly breaking down and would not haul the quantity of lum- 
ber a s  represented by the agent that  i t  would; that  the agent knew 
that  his representations were false, a s  evidence by his saying the 
engine was worn out before i t  was delivered; and i t  is Held, that 
the evidence was sufficient to be submitted to the jury upon the ques- 
tion of plaintiff's fraud, which, if the jury found to be true, would 
vitiate the written contract of sale. Ibid. 

14. Same-Acceptance-Plea in  Bar.-Where a contract for the sale of a 
traction engine has been procured by fraudulent representations 
which vitiate the contract of sale, and i t  appears that  the purchaser, 
before he has had opportunity to  test the engine, was induced by 
the  agent of the seller to accept i t  and make a payment thereon, 
under the assurance that the contract would not bind him if the 
engine was not as  represented, the acceptance, under such condi- 
tions, does not bar the purchaser of his defense in a n  action by the 
seller to recover the contract price. Ibid. 

15. Same-Fraud and Mi4take-"Satisfaction. Slip."-Where the purchaser . 
of a traction engine has established fraud in the procurement of 
the contract of sale sufficient t o  vitiate the contract, and has been 
induced to accept the engine, make a payment on the purchase price 
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and give his notes for the balance thereof upon the false assurance 
of the seller's agents that  i t  would accomplish certain purposes for 
which i t  was bought, and there is  evidence that the purchaser signed 
what is  called a "satisfaction slip" a t  the time he signed the notes, 
reasonably mistaking i t  for one of the notes, and in an action to re- 
cover upon the notes this "satisfaction slip" is relied an as  a bar to 
the defense of fraud, and there is  further evidence that the pur- 
chaser, a s  soon as  he reasonably could find out that the engine was 
not as  represented, notified the seller thereof and held the engine 
subject to his disposition, it  is  Held, that i t  was for the jury to de- 
cide whether or not the defendant signed the "satisfaction slip" un- 
der a mistake, and if he did it  would not bar his right of recission 
upon the ground of fraud in the purchase; and Held further, that 
the "satisfaction slip" relied on in this case only amounted to an 
expression that the defendant was pleased with his purchase be- 
fore he reasonably could have discovered i ts  worthless character. 
Ibid. 

16. Contracts, Unilateral-Deeds and Conveyances-Options-Acceptance. 
-Where in  consideration of a certain sum of money the owner of 
lands agrees to convey them within a named period upon the pay- 
ment of a n  agreed purchase price, the writing is unilateral, an offer 
to give another the right to buy, an option, and not a contract to sell, 
which does not bind the one accepting its conditions to purchase the 
land, and he is required to exercise his rights thereunder within 
the specified time, and perform the condition imposed as  to pay- 
ment, i n  accordance with the terms of the writing. Winders v. 
Kenan, 628. 

17. Same-Consideration-Rights of Partzes.-Where a unilateral contract 
or option for the sale of lands is not based on a valuable considera- 
tion, the right to buy may be withdrawn a t  any time before accept- 
ance; but if there is  a valuable consideration to support it, the right . 
continues during the period fixed in the option. Ibid. 

18. flame-Conditions Precedent-Tender.-Where an option for the sale 
of lands has been accepted, which provides for the payment of the 
purchase price as  a condition precedent, i t  is the duty of the pur- 
chaser to pay in accordance with i ts  terms, and a mere notice of 
his intention to buy is insufficient. Ibid. 

19. Same-Time of the Essence.-Unilateral contracts or options for the 
sale of lands are  to be construed more strictly in favor of the maker, 
and the time of i t s  performance by the one holding the option is  of 
the essence of the contract, and the conditions imposed must be 
performed by him in order to convert the right to  buy into a con- 
tract of sale. Ibid. 

20. Contracts, Unilateral-Consideration-Purchase Price--Interpretation 
of Contracts-Conditions Precedent.-A written contract for the 
conveyance of land which expresses the consideration of $500 paid 
to the maker, and that  upon the payment of a certain sum he will 
make the deed thereto, is construed to mean that  the $500 was paid 
for the right to  buy, and that  this right cannot be exercised until 
payment or tender of the purchase is  made. I W d .  
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21.-Name-Waiver-Acceptance-Tender.-Where as a condition prece- 
dent to the delivery of the deed an option on land provides for the 
payment of the purchase money by a certain time, and this payment 
i s  delayed by reason of the maker not being prepared with his 
deed, and thereafter the proposed purchaser i s  notified of the mak- 
er's readiness, the previous waiver of the time of payment by the 
maker does not excuse the purchaser from making a prompt tender 
of the purchase money, in accordance with the terms of the option; 
and his mere notice that  he will exercise the right is ineffectual to  
secure it. Ibid. 

22. Contracts, Unilateral-Conditions Precedent-Tender-Failure of Per- 
lormanee-Deeds and Conveyances-Alterations.-Where the pay- 
ment of the purchase price is made a condition precedent to the 
right to exercise a n  option for the purchase of lands, and the pro- 
posed purchaser has failed to tender the purchase price in accordance 
with his contract, any alterations in the deed by the maker thereaf- 
ter  becomes immaterial, the purchaser having lost the right to de- 
mand the deed his option had called for. Ibid. 

23. Xame-Evidence.-In an action to recover a tract of land i t  is compe- 
tent for the plaintiff to show, a s  t o  whether the defendant entered 
the possession of the lands under an agreement with him and in 
subordination to his title, that when he moved his residence there- 
from and to another county the defendant or his agent promised to 
take charge of the land and look after it  in  his absence, and to pay 
taxes, which he was to repay on being notified; that  defendant 
agreed to list the taxes i n  the plaintiff's name; that  defendant was 
to receive the rents t o  be applied on a n  account due him by plain- 
tiff; that  some three years ago defendant asked plaintiff to sell him 
the land. Ibid. 

24. Deeds and Conveyances-Contracts to Convey Lands-Options-Con- 
szderation-Compliance.-An option for the sale of lands based upon 
a valuable consideration is a n  offer to sell which may not be with- 
drawn by the grantor before the expiration of the time provided in 
the option; and in order to constitute an acceptance, the optionee 
must not only indicate that  he will accept, but he  must also pay or 
tender the purchase price within the time limited, the option im- 
posing this condition. Winders v. Kenan, 161 N. C., 628, cited and ap- 
plied. Caylord v. McCoy, 685. 

25. Xame-Tender of Payment-Waiver.-Where the grantor of an option 
on lands given for a valuable consideration has refused to make a 
warranty deed according to the terms thereof, and by refusing to in- 
clude certain lands embraced by his contract or pay off encum- 
brances he had agreed to pay, or to give bond for their payment as  
proposed by the pptionee, a tender by the optionee of the purchase 
price within the period of time specified for the running of the op- 
tion is unnecessary, and the refusal of the grantor to comply with 
the terms of the contract, in  this manner, which he was obliged to 
perform, is  a waiver of a legal tender of the purchase price; and the 
optionee, who has ever continued ready, able, and willing to  pay, 
mav enforce the contract accordina to i ts  terms in his action thereon. - 
and secuFe a proper deed upon the payment of the price agreed. 
Ibid. 
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26. Deeds and Conveyances -Con t rac t s~p t i ons -~ende r  op Deed-De- 
scription-Eequisites.-Where under an option to purchase land 
given for a valuable consideration the grantor tenders a deed which 
omits a part of the description of the lands embraced in the option, 
and important in  identifying the lands contracted to be conveyed, 
the deed tendered is not a conlpliance with the terms of the option; 
and where by such omission a part of the lands agreed upon a re  ex- 
cluded from the deed, an aceptance of the decd by the oplionee would 
prevent him from claiming the lands omitted, and hence he is justi- 
fied in refusing to accept the deed as not being in accordance with 
the contract of purchase. Ibid. 

CONTRIBUTORY NEGLIGENCE. See Master and Servant, Negligence. 

CORPORATIONS. 
1. Principal and Agent-Trusts and l'rustees-Corpomtzons-Oficers- 

Lawful Acts-Presumptions.-An ordinary contract made by the 
president of a corporation with respect to the corporate property is 
presumed to be lawful. Fountain v. Lumber Co., 35. 

2. Same-Contracts.-Where one, as  in this instance, the prcsident of a 
corporation, contracts with reference to property which he holds as 
agent or in trust, and signs the contratc individually, but is  in fact 
therein acling as  agent, he binds the principal to the transaction. 
Ibid. 

3. Principal and Agent-Onr-man Corporatzon-Fraudulent Devzces- 
Evidence-Questions for  Jury.-9. owned practicaly all of the stock 
in two corporations, the W. Co. and the J. Co., and with them, and 
by himself individually, was conducting a lumber business from the 
same office. He contracted with the plaintiff to move his sawmill on 
certain lands and cut the timber therefrom, and fell into arrears of 
payment, whereupon the plaintiff' filed a lien against J. and the J. Co., 
but finding the timber rights were in fact owned by the W. Co., im- 
mediately filed a lien against them and brought this action. J. and 
Co. went into bankruptcy and the W. Co. set up the defense that 
the W. Co. had sold the right to  cut the timber to the J. Go. and that  
J. had made the contract in  its behalf or in behalf of himself: Held, 
evidence was sufficient to be submitted to  the jury as  to whether J., 
in  makipg the contract, was acting bona fide in behalf of himself or 
the J. Co., or whether the separate corporations were used a s  a de- 
vice to avoid responsibility on the part of the W. Co. Ibzd. 

4. Corporations, Foreign-Process-Service of Summons-Director-In- 
lerpretalion of Statutes.-Service of summons, in  a n  action brought 
by a citizen and resident of this State, against a foreign corporation, 
which has no property and does not conduct its business here, is  
valid if made on i ts  director, who is a citizen and resident of this 
State, under the provisions of Revisal, sec. 440 (I), the restrictions 
a s  to doing business and owning property here, etc., not applying 
to officers of this character. Menefee v. Cotton Mills, 164. 

5. Notes-Pledges-CollateraZs-Corporations-eceiver-istribution of 
Assets-Unsecured Creditors.-Collateral deposited with a note given 
a bank by a corporation subsequently becoming insolvent and in a 
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receiver's hands may b6 held by the bank until the note is paid, or 
sold by the bank, and the proceeds, if more than sufficient, should be 
paid over to the receiver; and the bank is  then entitled to  prorate 
with the other unsecured creditors of the corporation. Milling Co. v. 
Stevenson, 510. 

CORPORATION COMMISSION. 
1. Itailroad Gomly~zssion-Union Depots-Appeal--Superior Court-Trml 

de Novo-Evzdence-Practice.-On appeal from an order of the Cor- 
poration Commission requiring two railroads operating in the same 
town to have a joint or union depot there for passengers, the trial is 
de novo by express provision of the statute and tried under the same 
rules and regulations as are  prescribed for the trial of other civil 
causes; and any relevant evidence may be there introduced, whether 
i t  had theretofore been introduced before the Commission or not. 
S. v. I<. R., 270. 

2. Railroads-Corporation Commisszon-Union Depots-Requisites of Or- 
der-Erect on Other Toms-Evidencp- Appeal and E n  or.-Revisal, 
sec. 1097, empowers the Corporation Commission to direct two rail- 
roads operating in the same town to have a joint or union depot, for 
their passengers, when practicable, or the necessities of the case re- 
quire it  for the security, accommodation, and convenience of the 
traveling public; and in this case, wherein a union passenger depot 
had been ordered by the Commission a t  Rutherfordton, it  was Held, 
reversible error in the Superior Court, on appeal from the Commis- 
sion, for the trial judge to admit evidence a s  to the effect the reloca- 
tion would have on property values a t  Hamptonville, a near-by town, 
where the present station of one of the roads is located. Ibid. 

COSTS. See Appeal and Error; Insurance, 28; Trials, 78, 79. 

COURTS. See Taxation ; TriaIs; Venue ; Justice of the Peace; Attachment; 
Trespass; Reformation, Rescission and Cancellation. 

1. Clerks of Court-Probate-Appeal-Superior Court-Jurisdiction.- 
Clerks of the court exercising probate powers are not regarded under 
our Constitution and statutes a s  tribunals or officers exercising a 
separate and independent jurisdiction t o  that  of the Superior Courts, 
and their judgments and rulings on appeal are  very generally sub- 
ject to the supervision and control of the court. Mills v. McDaniel, 
112. 

2. Same-Issues of Fact and Law-Procedz~re.-The rulings or decisions 
of the clerks of the court must be "transferred for trial to the next 
succeeding term of the Superior Court (Revisal, sees. 78, 114, 529, 
717) if determinative issues arise on the pleadings in a procedure 
where the adversary rights of litigants are  presented; and if there 
be issues of law or material questions of fact decided by the clerk, 
they may be reviewed by the judge a t  term or in chambers, on ap- 
peal properly taken; and in passing upon these questions of fact, 
the court may act on the evidence already received, or if this is not 
satisfactory, i t  may ordinarily require the production of other evi- 
dence as  an aid in the proper disposition of the question presented. 
i l l id .  
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3. Same.-Upon appeal to the Superior Court from the rulings or deci- 

sions of the clerks of the court in  matters of probate, very large lati- 
tude is  allowed in the method of procedure and the extent of the re- 
lief which may be afforded by the appellate court, with a view of 
promoting right decisions. Ibid. 

4. Same-Evidence.-An appeal may be taken from the adverse ruling 
or decision of the clerk of the court in  proceedings to establish and 
declare a proper probate and privy examination to a deed by a 
feme covert, upon the ground that  i t  had been duly taken, but the 
printed and written fnrm had become detached from the deed in 
some way and lost or destroyed; and in this case i t  is  Held sufficient 
evidence for the judge to reverse the ruling or decision of the clerk 
and to sustain the probate, the evidence consisting of entries and 
indicia on the face of the deed, and testimony of the clerk himself, 
together with that  of another witness. Ibrd. 

6. Pilots-Commissioners of Navigation-Dtscretion-Xcope of Powers- 
Court's Jurisdiction.-Semble, that  under our statute, Revisal, see. 
4976, it is within the discretion of the commissioners of navigation 
and pilotage as  to whether they will revoke the license of a pilot who 
has violated their rules by using an unchartered and unnumbered 
boat; and the courts are  without original jurisdiction to determine 
whether the rules of the commissioners have been violated in  this 
regard. Davis v. Heide, 476. 

7. Deeds and Conveyances-Description-Calls-Questions of Law- 
Wrrtten Contracts-Parol Evidence-Equrty.-Where the court cor- 
rects, as  a matter of law, an evident mistake appearing in the face 
of a deed for lands, i t  is  to effectuate the intention of the parties as  
i t  appears from the language af the conveyance itself, and the rule 
that  a written instrument may not be varied by parol evidence, and 
the equitable principle applicable where the instrument itself is 
sought to be corrected, have no application. Ipoclc v. Gaskins, 673. 

COURT'S DISCRETION. See Trials, 23. 

CREDITORS' SUITS. 
Wills-Devises-Creditors' Bill-Lis Pendens-Mortgages-Foreclosure- 

Sales-Purchasers.-Where a devisee of lands has mortgaged them, 
and thereafter a creditors' bill is  brought to subject the lands, if 
necessary, to debts due by the deceased, making the devisee a party, 
the suit amounts to notice to all interested parties a s  a 12s pcndens, 
and where a sale of lands is  decreed, the purchaser thereat acquires 
the equity of redemption, which the devisee has held subject to the 
testators debts; and where, subject to this notice of lis pendens, a 
foreclosure sale has been decreed, without making the creditors 
parties, and the land has been purchased by the mortgagee, he and 
those claiming under him are  entitled to  their mortgage lien on the 
lands, and are held accountable for the rents and profits during the 
time of their possession; for, being purchasers with constructive no- 
tice of the creditors' rights, the foreclosure sale is invalid a s  to 
them. Lee v. Grles, 541. 

CUSTOMS. See Insurance, 10, 12.  
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CRIMINAL LAW. 

1. Verdict-Judgments-Motions i n  Arrest-Interpretation of Statutes.- 
Upon a verdict finding that the defendant was "guilty of a n  attempt 
to commit the crime charged in the bill of indictment," the offense 
being that  prohibited by Revisal, sec. 3349, the judgment upon the 
verdict may not be arrested on defendant's motion. Revisal, 3269. 
X. v. Bavagc, 245. 

2. Landlord and Tenant-Bemoving Crop-Xtatutory Notice-Bu~den of 
Proof-Interpretation o f  Rtntutcs.-In order to convict the defend- 
a n t  of the offense of removing a crop without the consent of the 
landlord, the burden is on the Stato to show that the defendant had 
not given his landlord the statutory five days previous notice before 
the crop had been removed. 8. v. Uarris, 267. 

3. Instructions-Crimtnal Acttons-Beasonable Boubt-"'liully Satisfied" 
-Burden of Proof--Words and Phrases.-On trial for a criminal of- 
fense, the judge i s  not held to any set formula as to a reasonable 
doubt, i n  his instruction upon the quantum of proof in  order to con- 
vict, and, upon conflicting evidence, an instruction that the jury 
"must be fully satisfied of defendant's guilt before they can convict 
him," i s  not erroneous. 8. v. Gharles, 286. 

DAMAGES. See Evidence; Eminent Domain; Trials; Railroads; Carriers; 
Insurance; Judgments; Trespass; Reformation, Rescission and Cancel- 
lation. 
1. Ir~structions-Negligent Killing-Measure of Damages-Expectancy- 

Mortuary Tables-Earning Capacity-Evidence.-In this action t o  re- 
cover damages for  the alleged wrongful killing of plaintiff's intestate, 
the charge of the court is approved on appeal, a s  to  the evidence of 
intestate's expectancy from the mortuary tables, the weight the jury 
should give them, and how they should consider the testimony of 
the intestate's earning capacity, illustrating his meaning from the 
evidence, and a s  to finding by deducting his expenses, etc., the net 
present loss his negligent killing has caused to his estate. Speight 
v. R. R., 80. 

2. Kame-Argumcnts to Jury-Corrections--Appeal and Error.-In this 
action to recover damages for the negligent killing of plaintiff's in- 
testate, wherein defendant's counsel argued to the jury that evi- 
dence of the intestate's negligence should be considered upon the 
issue as  to  the measure of damages, the judge, in undertaking. to 
correct any erroneous impression made thereby, properly instructed 
the jury that  they should not consider the negligence of the intestate 
under that  issue, and that evidence of his conduct, character, and 
habits were only relevant on the question of his earning capacity, 
and further Held that the charge was not to plaintiff's prejudice. 
Ibid. 

3. Instructions-Construed as  a Whole-Negligent Killing-Measure of 
Damages-Expectancy-Earning Capacity-Appeal and Error.-When 
damages are  sought for the negligent killing of plaintiff's intestate, 
their measure should not be determined conclusively upon his earn- 
ing capacity a t  the time of his death; and while the charge of the 
judge in this case, by the use of the words, "what he was making," 
if taken alone, may be objectionable, i t  is  not held for reversible 
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DAMAGES-Continued. 
error in  connection with other pertinent parts of the charge, that 
evidence of intestate's habits, etc., was to  aid the jury in  determin- 
ing whether he was industrious and would be constantly employed; 
that the mortuary tables were evidence only of his expectancy, and 
that the jury must ascertain from all the evidence what his income 
would be. I bid. 

4. Measure of Damages-Instructions-Charge us a Whole-Harmless 
Error.-The judge in his charge to the jury upon the measure of 
damages for the negligent Lilling of plaintiit's intestate instructed 
them that  they could award $500, $2,000, or any amount they con- 
cluded was right, basing their findings upon the evidence in the case 
a s  they saw it, not exceeding the amount demanded: Held, this 
charge furnished no rule for the admeasurement of damages, and 
standing alone was erroneous, but considered with the other part of 
the charge i n  this case, which, taken a s  a whole, gave the correct rule 
of damages, was not reversible error. Draper v. R. R., 307. 

5. Damages-E'right-Physrcal Injury-Instructi~n~r-Appeal and Error. 
-Mere fright is not considered in law as  an element of damages; 
and where there is evidence tending to show that a railroad com- 
pany negligently put a feeble passenger, a t  night, off of i ts  train on 
the opposite side from the depot, causing fright and sickness from 
the exposure, a n  instruction that the jury might award compensa- 
tory damages for fright, disconnected from any physical injury, is  
reversible error. Anderson v. R. B., 462. 

DANGEROUS INSTRUMENTALITIES. See Master and Servant. 

DEDICATION. See Municipal Corporations, 3, 4. 

DEEDS AND CONVEYANCES. See Acknowledgment; Judicial Sales; Trials; 
Landlord and Tenant; Reformation, Rescission and Cancellation; Evi- 
dence; Trusts; Contracts; Easements; Escrow. 
1. Deeds and Conveyances-Prior to 1879-Herrs-Estates for  Life.-In 

the premises of a conveyance of' lands made prior to 1879, the Ian- 
guage of the deed was "unto C. and her children"; in  the habendum, 
"unto her, the said C., and her children forever." The word "heirs" 
did not appear in the deed in connection with the grantees, though 
the warranty was that  of the grantor, "his heirs and assigns": 
Held, a t  the time of making the deed it  was necessary to  pass the 
fee that the word "heirs" be used in connection with the title passed 
to the grantee, and that  the grantees in  the deed i n  question took 
only a life estate. Cullen v. Cullen, 344. 

2. Game-Equrty-Mistake-Pleadings-P-here a deed to lands 
made prior to 1879, passed only a life estate, by reason of the word 
"heirs" not having been used in connection with the grantee's title, 
and no equitable relief is  alleged or proved on the ground of mistake, 
none may be granted. Ibid. 

3. Deeds and Conveyances-Contingent Interests-Conveyances i n  Fee- 
Title.-Where devisees of lands take subject to contingent interests, 
a s  where the fee-simple title would vest in  one upon his surviving 
the other, and each executes to the other a conveyance of a n  absolute 
estate i n  fee simple forever, of the part of the lands to be held by 

587 
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DEEDS AND CONVEYANCES-Continued. 
him in the division of the whole thereof, the agreement thus to divide 
by the deeds necessarily divests the estate of each grantor of its 
contingent character, and the grantee holds it  in  fee absolute. 
Beacom v. Amos, 357. 

4. Same-Tenants i n  Common-Estate Conveyed.-Where a division of 
lands is effected by devisees upon which the will imposes certain 
contingent interests as between the parties, and from construing 
the interchangeable deeds i t  appears that their intent and purpose 
was to convey the fee-simple absolute to each other, the doctrine 
that  where a voluntary partition of lands or one accompanied by 
deed has been made by tenants in common they hold the land thus 
apportioned subject to the contingencies imposed by the will, has no 
application. Ibid. 

5. Deeds and Conveyances-Possibilities-Contingent Interests-Assign- 
ments-Equitable Interests-Statute of Uses.-While mere possibili- 
ties cannot be trdnsferred a t  law, executory devises and contingent 
remainders are not considered a s  bare possibilities, but as certain 
interests and estates, and as  such may be conveyed. I n  this suit, 
the question of whether the assignment passed a legal or equitable 
interest is  immaterial, as  the defendant set out the essential facts 
and relied upon them as a defense. Ibid. 

6. Liens-Purchase Money-Deeds and Conveyances.-No lien for pur- 
chase money exists by operation of law i n  North Carolina in favor of 
the vendor; and where a grantor of standing timber only provides 
for the terms of deferred payment in  his deed, without reserving 
the title, he has no lien on the timber conveyed. Shingle Mills v. 
Sanderson, 452. 

7. Deeds and Conveyances-Conditions Precedent-Nonperformance- 
~respnss.-When one goes upon the lands of another under a deed 
which was only t o  be delivered upon his performance of a certain 
condition, which he has failed to perform, and the deed has not 
therefore been delivered, he is a trespasser on the lands. Mincey v. 
R. R., 467. 

8. Deeds and Conveyances-Registration-Title-Possession-Evidence- 
Nonsuit-Interpretation of Btatutes.-Where in an action to recover 
lands i t  appears that the locus in  quo was included in the plaintiff's 
deed made prior to the deed under which the defendant claims, which 
latter deed also included the lands in  dispute, and was registered 
first, and from plaintiff's own evidence he had never been in actual 
possession of the lands in  dispute; and it  appears that i t  had been 
lived on and cultivated by the defendant and those under whom he 
claimed for a period of many years, both parties claiming under a 
common source of title, i t  is Held, that  defendant's deed, being first 
registered, gave him the superior title (Revisal, see. 980) ; and there 
being no evidence of plaintiff's possession on the lappage, Revisal, 
see. 383, does not apply. Mintx v. Russ, 539. 

9. Deeds and Conveyances-Boundaries-Lappage-Constructive Posses. 
sion-Color of Title-Actual . Possession.-The principles obtaining 
which allow the one in possession under a deed claimed as  color of 
title to show constructive possession to the outside boundaries of the 
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DEEDS AND CONVEYANCES-Continued, 
deed, including a lappage of lands embracing the locus in  quo, do not 
apply where there is  adverse occupation of the lands, contained in 
the lappage in the other party to the controversy, and the party 
claiming under "color" has never exercised any control over the 
lands amounting to acts of ownership or possession. Ibid. 

Deeds and Conveyances-Actions-Breach of Warranty-Ouster- 
Pleadings.-In an action upon a breach of covenant in a deed it  must 
be shown that there has been an ouster or eviction under a superior 
title. Cedar Works v. Lumber Co., 603. 

Deeds and Conveyances-Adverse Possession-Color-Evidence-Non- 
suit.-In an action to recover lands, where the plaintiff relies on 
deeds describing the lands by metes and bounds as  color of title and 
there is evidence in his behalf tending t o  show that he and those 
under whom he claims have been in open, continuous, and uninter; 
rupted adverse possession, manifested by distinct acts of ownership 
under the deeds, for more than thirty years, i t  is sufficient to estab- 
lish plaintiff's title, if the jury so finds the facts to be; and a motion 
to nonsuit should be denied. Btewart v. McCornzick, 625. 

Deeds and Conveyances-Adverse Possession-Title-Constructive Pos- 
session-Interpretation of Statutes.-Where a party brings his action 
to recover lands, and shows that he acquired title by adverse posses- 
sion for more than thirty years, i t  follows, nothing else appearing, 
that  he has had a t  least constructive seizin or possession of the lands 
within thirty years before he brought his suit, as  required by Re- 
visal, see. 383. Ibid. 

Deeds and Convez~ances-Color of Title-Adverse Possession-Con- 
structive Possession-Outer Boundaries of Deed.-Where there is no 
question of lappage on the lands by confficting calls in the deeds of 
contesting parties and claimed by one of the parties by adverse pos- 
session under color of title, who shows possession in a part of the 
lands as  described in his deed, the law constructively extends his 
possession to the external or outer boundaries of his deed. Ibid. 

Deeds and Conveyances - Color - Adverse Possession -Location. of 
Boundaries-Nonsuit-Evidence, How Considered-Scintilla ot Evi- 
dence.-Where the plaintiff claims the land in suit by adverse pos- 
session under color of title, by deeds with definite description of 
boundaries, upon a motion to nonsuit the evidence is viewed in the 
light most favorable* to the plaintiff, and the motion should be denied 
if there i s  more than a scintilla of evidence as  to the location of the 
boundaries to the land described. Ibid. 

Deeds and Conveyances-Unregistered Deeds-Color of Title-Adverse 
Possession-Limitatiolzs of Actions.-Where the parties to an action 
involving the title to lands do not claim from a common grantor, a n  
unregistered deed is  color of title, and evidence is  admissible to show 
that  the party claiming under the deed has held adverse possession 
sufficient to ripen his title. Gore v. McPherson, 638. 

Rame - Registration - Vested Rights - Instructions. - The plaintiff 
claimed title to the lands in dispute under a grant from the State 
and mesne conveyances, excluding 200 acres as  being owned by the 
defendant, The defendant introduced in his chain of title a deed 
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DEEDS AND CONVEYANCES-Continued. 
made in 1818, registered in 1912, purporting to convey five tracts of 
the land by separate descriptions, aggregating 335 acres: Held, it 
was competent for the defendant to show such possession as  ripened 
his title under the description of the lands in  the deed of 1818, as  
color, and i t  was error for the court to  instruct the jury that  if the 
land claimed by the defendant was embraced in those described in 
the plaintiff's prior grant, he could not recover. Tbid. 

Same-Evidence.-In this case, title to the lands in  controversy was 
admittedly out of the State, and the defendant claimed under a deed 
made in 1818 a s  color of title, which was registered in 1912, under 
authority of the statute: Held, upon the question of holding adverse 
possession under this deed, i t  was competent for him to describe the 
lines of the deed with reference to the lands, saying there were chops 
and blazes on them; that  he had lived thereon for 65 years, and bad 
planted it i n  corn and cotton, etc., and he and his  father had been in 
possession to the lines he had described, etc.; and Held further, the 
evidence was competent also to show title without "color." Ibid. 

Deeds and Conveyances-References for Description-Presumption- 
Register of Deeds-Parol Evadenee of Location.-Where a deed pur- 
porting to  convey large tracts of land refers to  various former deeds 
in the chair: of title lor description, giving the county, number of 
book and the page, the entries necessarily refer to the books in  the 
office of the registers 01 deeds of the respective counties, which be- 
come a part of the description of the conveyance in question, and 
when these descriptions are not too vague or uncertain, parol evi- 
dence is competent to identify the land thereunder. Lumber Co. v. 
Swain, 566. 

Deeds and Conveyances-Lappage on Lands-Possession-Outcr Round- 
aries-Color-Earlusion i n  Boundaries.-Where there is a lappage 
upon lands according to the description of plaintiff's and defendant's 
deeds, including the locus i n  quo, the defendant cannot establish his 
title thereto by seven years adverse possession under color, claiming 
to his outer boundaries, when nluniments of title in the line claimed 
by the plaintiff a re  recognized in the deed under which defendant 
claims, and excludes the lands in controversy. Ibid. 

Deeds and Conveyances-Description of Lands-Par01 Evidence.-In 
a n  action to recover damages of a grantee for wrongfully cutting 
timber, i t  appeared that  the deed to the tjmber in  question described 
the lands on which the timber was situated as  follows: "All the 
timber of the size and kind hereinafter named" on the tract of land 
in a certain named township and county, adjoining the lands of T., 
L.'s estate, and others, and being the tract upon which the grantor 
then resided, containing a stated number of acres: Held, the land is 
sufficiently described to admit of parol evidence to fit the land to the 
description. Byrd v. Sexton, 569. 

Same-Standing Timber-Size Not Specified-Interpretation. of Deeds. 
-Where a conveyance of timber on certain described lands fails to 
state the size of the trees to  be cut therefrom, i t  passes title, in  the 
quantity specified, to all the timber trees growing upon the land or 
lying thereon in their natural state which a re  capable of being 
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sawed into merchantable lumber by the mills and methods usually 
employed by sawmill men in that  vicinity. Ibid. 

22. Deeds and Conveyances-Btanding Timber-Time for Cutting and Re- 
moving Timber - Extension Privilege - Intent - Interpretation of 
Deeds.-Where a conveyance of standing timber on described lands 
provides that  the grantee "shall have four years from the date of the 
deed to commence cutting and removing the timber, and in case the 
same is not commenced within that  time" the conveyance and all 
the provisions and agreements for paying for said timber to  be void, 
the quantity sold being 100,000 feet, with the privilege to the grantee 
of cutting the same amount, a t  the same price, in addition, which 
privilege was exercised and the terms of payment complied with: 
Held, from the intent gathered from the entire instrument, the 
grantee therein had four years from its date in  which to enter upon 
the land and commence cutting, and having commenced cutting 
within that-period, and given notice of his election to take the  addi- 
tional 100,000 feet and tendered the money within the time, he must 
be allowed, after the four years, the reasonable time required to 
continue and complete the cutting of the amount stipulated for in 
his deed. Ibid. 

23. Deeds and Conveyances-Legal Tender-Currency-Waiver,-While it 
is  necessary to constitute a legal tender for the purchase price of 
land upon demanding a deed therefor, that it  be made according to 
the acts of Congress, specifying what is legal tender in such transac- 
tions, i t  is  required that  when the tender is made in money constitut- 
ing a part of the common currency of the country and ordinarily 
passing a s  such, i t  should be objected to a t  the time on the ground 
that it  is not legal tender; and in this case, expressions that  the 
currency was not legal tender, and i t  appearing that the grantor re- 
fused to deliver the deed for other reasons, were insufficient on the 
plea that tender had not been properly made. Gaylord v. Taylor, 685. 

DEFAULT. See Judgments. 

DEMURRER. See Pleadings; Executors and Administrators; Parties. 

DEPOSITIONS. See Evidence. 

DEPOTS. See Corporation Commissions. 

DESCENT AND DISTRIBUTION. See Wills. 

DESCRIPTION. See State's Lands; Trials; Deeds and Conveyances. 

DOCKETING. See Appeal and Error. 

DOWER. See Wills. 

DRAINAGE DISTRICTS. 
1. Drainage Districts-Bonds-Landowners' Liability-Interpretatiolt of 

Btatutes-Notice.-The bonds issued for the Mattamuskeet Drainage 
District referring to the acts under which they were issued and to 
the deed of Board of Education to the Southern Land Reclamation 
Company, and the deed securing these bonds referring to these acts 
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and to the special proceedings under which they were formed, affect 
the bondholders with notice of the statute and deed in question; and 
i t  appearing on the face of the bonds that  they are  payable three- 
fourths of the principal and interest out of the lands levied on the 
reclamation company described in its deed, and one-fourth thereof 
out of assessments upon all other lands "in the manner provided by 
law," i t  is Held, this amounts to a contract stipulation, affecting and 
binding upon the holder of each bond, that  the obligation shall not 
constitute a general and pecuniary indebtedness of the district, but 
payable only out of the assessments as  provided for by the law, and 
that  the individual owners of the land who were originally such, and 
the transferees holding their title, shall never in any event be as- 
sessed for more than one-fourth of such liability. Caravan v. Com- 
missioners, 100. 

2. Same-Statutes-General Clauses.-A subsequent clause appearing on 
the face of bands issued by the Mattarnuskeet Drainage District, that  

."for the prompt payment of this bond, etc., the L'ull faith, credit, and 
revenues of the said district are hereby irrevocably pledged," i s  con- 
strued by the general terms used, as  subordinate to and controlled 
by the specific stipulation in  the preceding clause, confining liability 
of the individual owner to "one-fourth of the obligation as  to  each 
bond." Ibid. 

DUE COURSE. See Bills and Notes. 

DYING DECLARATIONS. See Homicide, 9. 

EASEMENTS. See Eminent Domain. 
1. Parol Contracts-Statute op Frauds-Pleadzngs-Evidence-Objections 

and Exception-Easements-Deeds and Convez~ances-Prescription.- 
A parol contract relating to land is  voidable, and not void, and, when 
executed, not denied, and the statute of frauds not pleaded, and the 
evidence to prove it  is not objected to, the statute requiring it  to be 
in  writing has no application. Herndon v. R. R., 650. 

2. Deeds and Conveyances-Prescriptio.v~-Railroads-Easements-Rights 
of Way-Parol Contracts-Statute of Frauds.-Where for mutual con- 
siderations a railroad company in acquiring a right of way has en- 
tered into parol agreement with the owner to  construct an underpass 
o r  cattlc-run under its track for the use of the owner whose land lay 
on both sides of the railroad, and which has been fully executed, 
and subsequently the railroad company attempts to close up the run- 
way, which plaintiff seeks to enjoin, the interest claimed by the 
plaintiff is a n  easement in  the lands which cannot pass except by 
deed or prescription. Ibid. 

3. Same-Railroads-E'asements -Principal and Agent - Ratification - 
Evidence-Injunction.-The agent of a railroad company procured a 
deed to a right of way over the lands of the owner, and there was 
evidence tcnding to show, a s  a part of the consideration of the deed, 
that  the parties had agreed by parol that  the railroad should con- 
struct a siding on the lands and perpetually keep open an underpass 
or cattle-run under the track for the owner's convenience, and fur- 
nish wire to enclose a pasture for cattle along the right of way 
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granted. The company furnished the wire, constructed the under- 
pass, and subsequently attempted to fill up the underpass. In a suit 
seeking a permanent injunction, the defendant company pleads the 
~ t a t u t ~ o f  frauds and denies the authority of its agent to-make the 
contract alleged. There was further evidence on plaintiff's behalf 
that  he requested that the agreement be put i n  writing, was in- 
formed by the defendant's agent that  it  would be unnecessary, that 
the defendant would keep its agreement, and that, if otherwise, the 
laws of the State would compel i t  to do so, which the plaintiff, being 
without legal counsel, believed and acted on: Held, the compliance 
by the defendant with the terms of the parol agreement was evidence 
of ratification of the contract made by its agent; the plea of the 
statute of frauds, with the other circumstances of this case, was evi- 
dence of fraud in the procurement of the deed for the right of way, 
which if established would set i t  aside; and to preserve the status 
quo of the parties, a restraining order should be granted to the 
hearing. 

4. Par01 Contracts-License Over Lands of Another-Revocable a t  Will.- . 
Where a right is  claimed in the land of another resting in parol, 
whether treated as  an easement or a license, i t  must be established 
by deed or prescription; for i t  is held that  a license of this charac- 
ter, though based upon a valuable consideration, can be witdrawn 
a t  will. Ibid. 

5. Railroads-Easements-Condemnation-Measure of Damages-Water- 
powers-Harmless Error-Instructions-Appeal and Error.-In pro- 
ceedings to condemn lands there was evidence tending to show that 
there was a n  undeveloped water-power thereon, which was the only 
evidence as  to the future possible use of the property. The judge 
charged the jury that i t  was only proper for them to consider actual 
damages, not those remote or speculative or dependent upon a future 
possible use of the property; and further, specifically and correctly 
charged how the jury should consider the evidence on this phase of 
the damages: Held, construing the charge as  a whole, no error is 
found, and the charge of the court is approved. R. R. v. Cfahagan, 
190. 

EJECTION. See Carriers, 10. 

EJECTMENT. See Trials, 40, 42. 
1. Cities and Towns-Streets and Bidewalks-Condemnation-Obstruc- 

tions-Mandatory Injunction-Ejectment,-The remedy of an incor- 
porated city and town requiring the lands of private owners for the 
purposes of laying off streets is  by condemnation proceedings; and 
whether a mandatory injunction may be granted to have an obstruc- 
tion in  its streets removed, in proper instances, or whether an action 
of ejectment would lie, Quare. Green v. Miller, 24. 

2. Partition-Pleas-Sole Seisin-Ejectment-Parties.--When in adver- 
sary proceedings to partition lands resistance is  made under the plea 
of sole seizin under a deed from the petitioners to the locus in  quo, 
the proceeding, in legal effect, becomes an action of ejectment under 
the general issues thus raised, with the petitioners as  plaintiffs and 
their adversaries a s  defendants. Sipe v. Hernzan, 107. 
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3. Same-Parties-Burden of Proof-Possession-Bond.-When proceed- 

ings for partition of lands, by the plea of sole seizin, becomes in 
legal effect an action of' ejectment, the burden of proof is on the 
plaintiffs to establish their title, and the defendants, in possession, 
a re  required to give bond. Ibid. 

4. Partition-Sole Seixtqt-Ejectment-Deeds and Conveyances-Title- 
Evidence-Judgnzenls.-When in proceedings to partition lands the 
tenancy in common is  not denicd, except that  the defendant claims 
sole seizin under a deed from the plaintiff to their interest in the 
lands, in  the absence 01 evidence of the defendants tending to show 
a good and sufficient deed upon which they rely, judgment is prop- 
erly rendered for the plaintiff. Ibid. 

5. Samc-Married Women-Privy Ezamination.-Sole seizin being relied 
upon in an adversary proceeding to partition lands, under a deed 
alleged to have been made by the feme plaintiff, a tenant in common, 
with her husband, but without her privy examination, it  is Held, 
that  the deed of the feme plaintiff is void, and as  no title passed 
thereunder, the defendants failed to show a superior title, and the 
defense must fail. Ibzd. 

EMINENT DOMAIN. See Reformation, Rescission and Cancellation, 7. 
1. &ties and Towns-Streets and Sidewalks-Condenznation-ObsLruc- 

tions-Mandutory Injunctzon-Ejectment.-The iemedy of a n  incor- 
parated city and town requiring the lands of private owners for the 
purposes of laying off streets is  by condemnation proceedings; and 
whether a mandatory injunction may be granted to have an obstruc- 
tion in  its streets removed, in  proper instances, or whwether an 
action of ejectment would lie, Qucere. Green v. Miller, 24. 

2. Eailroads-Easements-Gondemnataon-Good Faith-Pleadzngs-Issues 
-Interpretation of Statutes.-When in proceedings by a railroad 
company to condemn lands the answer denies the intention of the 
petitioner in good faith to construct the proposed railroad (Revisal, 
see. 2580), the pleadings, in this respect, do not raise an issue of fact 
to be transferred to and tried by the Superior Court in term, under 
the provisions of Revisal, sec. 529; and section 2588, construed in 
connection with section 529, which provides only ior a jury trial on 
appeal from the amount of damages assessed by the appraisers, ex- 
cludes the idea that  the question of good faith should in  like manner 
be tried. R. R. v. Gahagan, 190. 

3. Railroads-Ea.sements-C~ndemnation-Damages-Costs-Appeal and 
Error.-In proceedings brought by a railroad company to condemn 
lands, i t  was found by the jury on appeal to the Superior Court that 
defendant's benefit therefrom exceeded his damages, the assessors 
having found they were equal: Held, the costs were taxable against 
the plaintiff accruing up to the  time of appeal from the clerk, and 
against the defendants appealing from the Superior t o  the Supreme 
Court, the judgment of the Superior Court being affirmed. Ibid. 

4. Railroads-Condemnation-Crossing Other Railroads-Sidings-Inter- 
pretation of Statutes.-Where a railroad company is given by its 
charter the right to build its road, acquire rights of way by condem- 
nation, etc., to  intersect any other railroad upon the grounds 
thereof; to build sidings, switches, sidetracks, etc., and in making 
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intersections with other railroads to have all the rights and privi- 
leges conferred upon railroads of this State, i t  is given authority, 
both by its charter and Revisal, 2556 ( 5 )  and ( 6 ) ,  to condemn and 
acquire a right of way across the road of another company in order 
to construct a siding to manufacturing plants or other business en- 
terprises for the handling of their freight. Butler v. Tobacco Co., 
152 N. C., 416, distinguished. R. R. v. R. R., 531. 

5. Same-Mutual Consideration-Change of Crossing-Assessing Dam- 
ages-Findings of Court-Questions for  Jury.-A railroad company 
having the power of condemnation across the road of another com- 
pany should exercise this right with due regard to the convenience 
of both parties and with as little interference with the use of the 
other party of i ts  own track as  can be obtained without a great in- 
crease in  its cost and inconvenience; and i t  appearing in this case 
that the defendant had a spur track or siding where the plaintiff 
company proposed to cross it, and that the plaintiff may reasonably 
be required to cross a t  a point beyond the end of the defendant's 
spur, i t  is Held that  the trial court, in a reconsideration of this case, 
will adjudge as to the feasibility of the suggested alteration of the 
plaintiff's route, and call in the aid of the jury if necessary, any 
additional cost to the plaintiff to be considered in diminution of the 
defendant's damages. Ibid. 

6.  Railroads - Condemnation - Crossing Other Roads-Immaterial Mat- 
ters-Competition-State Policy.-Where a railroad company has a 
a right to condemn a way across the track of another company to 
manufacturing plants or business places, for a side or spur track to 
which the other company also has i t s  siding, in competition for 
freight, the question whether it  is  necessary for the plaintiff com- 
pany to build its spur is one in its discretion; and controversies a s  
to whether the defendant could and would shift the plaintiff's cars 
on its own track advantageously to the plaintiff, and for a reason- 
able charge, are immaterial. Bemble, i t  is the policy of the State to 
encourage competition among common carriers for the advantage of 
the public. Ibzd. 

ENTIRETIES. See Husband and Wife. 

ENTRY. See State's Lands, 3, 4, 6, 7 .  

ESCROW. 
1. Deeds and Conveyances-Parol Contracts to Convey-Escrow-Condi- 

tion precedefit-Offer to Sell-Acceptance-Payment.-Where a 
principal, acting on a paroZ agreement made by his agent, executes 
a deed to lands and delivers i t  into his agent's hand for delivery 
upon payment of the purchase price, the transaction is a n  offer to 
buy, and a n  acceptance with the condition precedent that the pur- 
chase price is first to be paid; and this condition is not performed 
by a part payment and a n  agreement between the purchaser and the 
agent that  the latter will retain possession of the deed and deliver 
i t  upon the payment of the baIance of the price. Binford v. Bteele, 
660. 

2. Deeds and Conveyances-Par01 Contracts to Convey-Principal and 
Agent-Escrow-Offer to Sell-Acceptance-Withdrau~al of Offer- 
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Payment-hTotice.--Where a proposed purchaser of lands does not 
pay the full purchase price therefor to the seller's agent upon the 
latter's tendering a deed, when payment in  full is  a condition preced- 
ent to the delivery, and thereafter the seller withdraws his deed 
from his agent's possession, and the purchaser, knowing the deed had 
been withdrawn, pays the balance which was to  have been due by 
him under the arrangement between him and the agent, in his action 
against the seller to recover the purchase price he has thus paid to 
the agent, and which the agent has retained, he is not entitled to 
the money represented by his first payment, for he has not complied 
with the condition precedent to the delivery of the deed; nor the 
balance of the purchase money, for this he had paid after he had 
knowledge that the agent's authority had ceased. Ibid. 

3. Deeds and Conveyances-Escrow-Principal and Agent-Contracts to 
Convey-Withdrawal of Offer-Notice-Payment -Pleadings - Evi- 
dence.-Upon the question of whether a purchaser of lands had no- 
tice of an agent's limited authority in delivering the deed unless the 
purchase money was paid in  a specified time, and that  failing this 
payment the seller had withdrawn the deed from his agent's hands, 
a b  allegation of the purchaser, in  his complaint in a n  action to re- 
cover money he had since paid to the agent, that the deed had been 
withdrawn, is some evidence of his knowledge thereof; and his evi- 
dence that  he did not remember having made the statement, only 
affects its credibility. Ibid. 

4. Deeds and Conveyances-Contracts to Convey-Offer to Sell-Escrow 
-Principal and Agent-Wit,hdrawal of Deed-Notice-Evidence- 
Revocation.-Where by delivering a deed to his agent in pursuance 
of a par01 proposition to  buy his lands, the  seller has in effect offered 
to sell them, he may withdraw his offer, nothing else appearing, a t  
any time before the purchaser's final acceptance by payment of the 
full amount of the agreed purchase price; and where the seller has 
withdrawn his deed, before payment, from the hands of his agent, 
with the knowledge of the purchaser, the withdrawal of the deed is 
some evidence of the notice to  the purchaser that  the offer had been 
revoked. Ibid. 

5. Deeds and Conveyances-Escrow-Trespass on Lands - Injunct ion7 
Disputed Facts-Injury to Lands.-Where in  a n  action to recover 
lands an injunction is sought, a s  a part of the relief, for a contin- 
uous trespass upon the lands, and it  is put in issue a s  to whether a 
deed from the plaintiff's deceased mother, under which he claims, 
was placed in escrow to be delivered unconditionally upon her death, 
or whether i t  was to be held in escrow until the payment of her 
debts, of which there were several outstanding and constituting 
claims upon her estate, and it  is claimed that under the conditions 
of the escrow the defendant was to manage the lands and pay the 
debts out of the rents and profits, i t  is Held, that  upon these dis- 
puted facts, and i t  appearing that pending the litigation the threat- 
ened acts of defendant would produce injury to the plaintiff, a re- 
straining order should issue to the hearing. Revisal, secs. 806, 807. 
Bemble, a s  in this case the court had required the plaintiff to  pay 
his share of the debts against the estate, the defendant could not be 
prejudiced by the restraining order. Sutton v. Sutton, 665. 
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ESTOPPEL. 
Contracts-Possession in flubordination to Another's Title-Estoppel.- 

Where one acquires possession of land by contract or agreement 
with another, and in subordination to his title, he is estoppedeto 
deny that title until he has surrendered the possession so acquired 
and placed the one with whom he has thus dealt a t  arm's length 
with himself. Nance v. Rourk, 646. 

EVIDENCE. See Vendor and Purchaser; Acknowledgement; Fraud;  Master 
and Servant; Trials; Courts; Appeal and Error;  Damages; Homicide; 
Statutes; Telegraphs; Insurance; Deeds and Conveyances; Judgments; 
Contracts; State's Lands; Wills; Pleadings; Statute of Frauds; In- 
junction; Escrow. 

1. Evidence-Questions for  Jury.-Upon a rehearing of this case i t  is  
held that the rules of law heretofore laid down are correct; but upon 
reconsidering the facts, the majority of the Court hold the evidence 
sufficient to be submitted to the jury. Peele v. Powell, 50. . 

2 .  Intoxicants-Contracts-Illegal Consideration-Conjectural Evidence 
-Liquor Dealers-Checks-Burden of Proof.-When the payment of 
checks is resisted on the ground that  they were given for the pur- 
chase of intoxicating liquors in North Carolina, prohibited by our 
prohibition laws, the burden is on the defendants to  show that they 
were so given, and mere conjectural circumstances or probabilities 
a re  not evidence sufficient; and no presumption of illegality arises 
from the fact that the plaintiffs were liquor dealers, or that the de- 
fendants kept a restaurant and dealt in "soft drinks," etc., and not 
in  intoxicants. Ibid. 

3. Evidence-Nonsuit-Itzstrwtion-Appeal and Error-Practice.-The 
question of the sufficiency of the evidence to submit the case to the 
jury can only be considered on appeal by a n  exception to the re- 
fusal of the trial court to grant a motion of nonsuit or to give a 
proper prayer for instruction to that effect. Holder v. Holder, 177. 

4. Railroads-Negligence-Objects Upon Track-Observation of Engineer 
-Evidence.-When a railroad company is sued for damages for the 
negligent killing of the plaintiff's intestate, alleged to have been run  . 
over a t  night by the defendant's train, while he was lying drunk and 
helpless upon the track, and there is  evidence on the part of de- 
fendant tending to show that the train could not have been stopped 
under 200 yards, and that the engineer could not have seen the intes- 
tate a t  that distance, owing to his position on the track, with an 
electric headlight, with which the locomotive was equipped, evi- 
dence is competent to show that  a man standing on the track where 
the intestate was killed could have been seen a distance of 400 or 
500 yards by the engineer, as  a circumstance upon the question 
within what distance the engineer could have seen a man down 
upon the track. Draper v .  R. R., 308. 

5.  flame-Stopping Train-Opinion-Harmless Error.-When the ques- 
tion a t  issue is whether the engineer on defendant railroad com- 
pany's train could have stopped the train, a t  the speed i t  was then 
running, in  less than 200 yards, or in  time to have avoided the kill- 
ing of the plaintiff's intestate from the time he could have been seen 
down on the track by the electric headlight of the locomotive, i t  is  in- 
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competent for witness of the plaintiff to testify that  a passenger train 
could have been stopped in 75 yards, unless the testimony were based 
on the facts in evidence a s  to the speed of the train, i t s  length and 
weight, and the condition of the track; but held harmless error in 
this case, a s  the witness further testified that he knew nothing of 
the distance i t  would take a train, such as  the one in evidence, to 
stop, under the existing conditions and circumstances. Ibid. 

6 ,  Name.-When in a n  action to recover of a railroad company damages 
for the alleged negligent running over and killing of plaintiff's in- 
testate the question a t  issue was the distance within which the 
train could, under the circumstances, have been stopped, it  was 
competent for plaintiff's witness to testify that this could have been 
done within 200 yards, especially when the defendant was endeavor- 
ing to establish that  fact, as in this case. Ibid. 

7. flame-Positive Evidence-Instructions.-The testimony of defendant 
railroad company's engineer as to whether he could discover the 
plaintiff's intestate down upon the track in time for him to have 
stopped the train under the circumstances to avoid the injury com- 
plained of, and that of plaintiff's witness in contradiction, are of the 
same character of evidence, and it  was not an error in  the court to 
refuse to instruct the jury that the engineer's testimony was posi- 
tive and that  plaintiff's witness was not positive, the only differ- 
ence between the two being that the jury may consider the better 
opportunity of the engineer to know. Ibid. 

8, Name-Evzdence--Stopping Train-Ordinary Care-Questions for J u r ? ~ .  
-In an action to recover of a railroad company damages for neg- 
ligently killing the plaintiff's intestate a t  night, i t  was admitted that  
it  was the defendant's train that killed him; there was evidence 
that he was down and helpless on the track; and a s  to whether the 
defendant's engineer used ordinary care in  stopping the train i n  
time to avoid the killing, defendant's engineer testified the train 
could have been stopped within 200 yards, and that he discovered 
the object upon the track to be a man when 160 yards distant. It  
was also in  evidence that  a man standing could be seen by the aid 
of the electric headlight on the engine a distance of 400 or 500 yards: 
Held, i t  was a question for the jury to decide whether the engi- 
neer, in  the exercise of ordinary care, could have discovered the 
object down on the track more than 200 yards away, and that  he 
could have stopped the train in time to avoid the killing, after he 
had  discovered i t  was a man. Ibid. 

9. Name-Opinio?z Evidence.-In an action for damages for the negli- 
gent killing of plaintiff's intestate, who was down and helpless on 
the track and thus run over by the defendant railroad company's 
train, involving the question as  to whether the engineer, by the ex- 
ercise of ordinary care, should have stopped the train in  time to 
have avoided the killing, the jury are  not bound by the opinions of 
the witnesses as to the distance within which the train could be 
stopped, and may consider the evidence of the condition of the track, 
the grade, the length and weight of the train, the speed, and other 
relevant circumstances in connection with these opinions, and from 
the whole evidence determine within what distance it  could have 
been stopped. Ibid. 

598 



INDEX. 

EVIDENCE-Conttnued. 
10. Deeds and Conveyances-Reformation-Pleadings-Evidence-Burden 

of Proof.-A conveyed the timber growing on certain described lands 
to  B, who conveyed to C. Thereafter C obtained from A a con- 
veyance, referring for description to the first deed, granting an ex- 
tension of time within which to cut and remove the timber. In  a 
suit brought by A against C to correct the deeds for mutual mis- 
take in  the quantity of timber conveyed, the plaintiff must either 
show that C purchased from B with knowledge of his  equity, or al- 
lege and prove that there was mutual mistake in the conveyance 
extending the  time for cutting the timber. Dameron v. Lumber Go., 
495. 

11. Hypothetical Questions-Evidence.-A hypothetical question which pre- 
supposes the existence of facts of which there is  no evidence is in- 
competent. Ibid. 

12. Evidence-Depositions-Commissiorts-Names of Witnesses-Harm- 
less Error.-Where in the same action two sets of depositions are 
taken of the same witnesses, and in one of the commissions issued 
therefor the witnesses are not named, and in the other they a re  
named, and the evidence is  substantially the same in both deposi- 
tions, which are introduced a t  the trial, if any error was committed 
in permitting the depositions to be introduced under the commission 
not naming the witnesses, i t  was rendered harmless by the intro- 
duction of the depositions taken under the other commission, naming 
them. Dunie v. R. R., 520. 

13. Railroads-Xeglzgence-Principal and Agent-Scope of Agent's Au- 
thority-Declaratton - Rumors - Hearsay Evidence.--Where a rail- 
road company is sued for the negligent killing of plaintiff's intestate, 
a fireman on defendant's train, owing to an alleged negligent defect 
in defelldant's water spout he was required to use in  filling the loco- 
motive with water, decIarations of a station hand as  to the condi- 
tion of the spout, in plaintiff's favor, are not within the scope of the 
declarant's agency, and inadmissible as  hearsay; likewise, rumors 
in the neighborhood to that effect, tlle latter being of less probative 
force than the former. Barnes v. R. R., 581. 

14. Evidence-Instrzlctio?z-Testimony of One Wntness-Appeal and Error. 
-Where damages a re  sought of a railroad company for negligence 
in failing to supply its fireman with a proper appliance for his 
work, resulting in injury, and only one witness, defendant's engi- 
neer, had testified to a certain state of facts bearing thereon, a 
charge of the court that if the jury believed the injury occurred as 
one of the engineers said i t  did, particularizing the testimony, to 
answer the issue of contributory negligence "Yes," is not objection- 
able a s  singling out the evidence of one witness for the instruction, 
the instruction being ucon the only evidence offered on that  phase 
and pointed out to  the jury by giving the name of the witness testi- 
fying thereto. Ibid. 

15. Evadence-Declarations-Transactions and Communications with De- 
ceased Person-Interpretation of Btatutes.-Where the plaintiff and 
defendant claim title to  lands under the same deed, the former 
seeking to engraft a par01 trust thereon, testimony of the grantor 
as  to transactions and communications with the deceased grantee 
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tending to establish the trust is  objectionable under Revisal, sec. 
1631. Boney v. Boney, 614. 

16. Deeds and Conveyances-Par01 Trust-Declarations-Knowledge of 
Grantee-Evidence.-Where a par01 trust is  sought to be engrafted 
on a deed to lands purchased a t  a sale, testin?ony as  to matters pass- 
ing between other persons tending to establish an agreement that 
the purchaser should hold the land is  trust in incompetent, unless 
knowledge and acquiescence thereof on his part can be proved. Ibid. 

17. Evidence-Deeds and Conveyanoes-Letters-Res Inter  Alios Acta.- 
Where i t  is alleged that the defendant held the lands conveyed to 
him in trust for the plaintiff, letters passing between other parties, 
not written by or to him or with his  authority, tending to estab- 
lish the plaintiff's contention, a re  res inter alios acta. Ibid. 

18. Evidence-Depositions Introduced i n  Part-Harmless Error.-Semble, 
i t  is  not error to exclude part of depositions offered in evidence, but 
held immaterial in  this case where the whole cross-examination of 
the witness was offered, and the examination in chief which the ap- 
pellant was required to introduce could not have affected the mat- 
ter. Ibid. 

19. Evidence-Depositio?ts-Agreement of Counsel-Objections Taken at 
trial-Practice.-Where the counsel for both parties to the action 
have agreed that it  may be done, the trial judge may pass upon, a t  
the trial, objectiors to evidence contained in depositions which had 
been introduced. Ibid. 

20. Evidence-Accusations Not Denied-Refusal to Make Htatements- 
When Acquiescence Not Implied.-The doctrine that  silence in  the 
presence of an accusation is  some evidence of acquiescence therein 
should be received with great caution, and is  not ?ecognized where 
the accusation is made by a hostile party for the purpose of pro- 
curing evidence, when silence may be the only prudent course; and 
when it  appears, as  it? this case, that the defendant was shown by 
a witness letters passing between others, and which he had not 
authorized, containing matters relating adversely to his interest, 
and involved in an action brought soon thereafter, and which he 
read, and, to the reiterated demands of the witness for a statement, 
said he would make no statement for fear he might say something 
he would later regret, his conduct affords no evidence that he as- 
sented to  the truth of the statement made in the letters. Ibid. 

EXCUSABLE NEGLECT. See Justice of the Peace. 

EXECUTION. See Appeal and Error; Trials; Judgments. 

EXECUTORS AKD ADMINISTRATORS. See Taxation, 10; Wills, 15. 
1. Executors and Administrators-Petition for Hale of Lands-Assets- 

Demurrer-Appeal and Error.-Where an administrator petitions 
for the sale of lands to make assets to  pay the debts of the deceased, 
and among these is a debt which the heirs a t  law contend is fraudu- 
lent, as  to whether an appeal will lie from a judgment sustaining 
the plaintiff's demurrer to the answer, a sale of the land necessarily 
having been ordered so as to make assets, Quc~re. Best v. Best, 513. 
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EXECUTORS AND ADMINISTRATORS-Continued. 
2. Executors and Administrators-Petition for Nale of Lands-Assets- 

Heirs a t  Law-Pleas-Btatute of Limitations-Judgments-Fraud. 
-The heirs a t  law of deceased person, whose administrator has pe- 
titioned for the sale of his lands to make assets to pay his debts, 
may, in  protection of the real estate, plead the statute of limitations 
in  the suit of a debtor whenever such plea would be available to  
the administrator (or executor) in protection of the personality, ex- 
cept where the debtor's claim is evidenced by a subsisting judgment 
against the administrator (or executor), the heirs a t  law are con- 
cluded as to its validity, unless the judgment can be successfully as- 
sailed on the ground of fraud and collusion. Ibid. 

3. Executors and Administrators-Judgment-Debt-Heirs a$ Law- 
Fraud-Pleadings.-Where the heirs a t  law of the deceased attack a 
judgment obtained against his administrator for fraud and collusion, 
which appears upon its face to be a valid subsisting judgment, i t  is 
not sufficient to allege in general terms that  there has been fraud 
and collusion, for the facts constituting the alleged fraud must be 
stated with sufficient fallness and certainty to indicate the fraud 
charged and to apprise the offending party of what he will be called 
upon to answer. Ibid. 

4. Executors and Adm%nistrators-Final Nettlement-Further Collection 
of Assets.-The powers and duties of a n  administrator do not ne- 
cessarily cease because a final settlement had formally been made 
by him; and when he has not expressly been discharged from further 
execution of the trust, he still has  the power, and may be under 
obligation, to continue to collect assets when the opportunity is fur- 
ther presented. Ibid. 

5. Bame-Judgments-Fraud-Pleadings,-Where the heirs a t  law of a 
deceased person seek to set aside a judgment for fraud and collu- 
sion, obtained against his administrator, the allegations are insuffi- 
cient which merely allege that the administrator, having qualified 
for the purpose of furthering the collection of a debt due to his own 
father's estate, failed to plead the statute of limitations to the judg- 
ment obtained; that  the administrator of the one to whose estate 
the debt was claimed to be due had made a final settlement with- 
out including this debt as  an asset, and there is no suggestion that 
the original demand on which the judgment was rendered was not a 
just debt, and i t  i s  admitted i t  was never paid. Ibid. 

EXPERT EVIDENCE. See Trials, 24. 

FALSE REPRESENTATIONS. See Vendor and Purchaser, 9. 

FEDERAL COURTS. See Courts, 5. 

FRAUDS. See State's Lands; Trusts; Trials; Bills and Notes; Executors 
and Administrators; Contracts; Vendor and Purchaser. 

1. Contracts-Vendor and Vendee-Fraud-JJisrepresentations-Princi- 
pal and Agent-Evidence-Questions for Jurv.-A representation 
made by the agent of a vendor in the sale of 150 sewing machines, 
that  he would give the vendee certain exclusive territory; that  a 
certain agency therein was discontinued; that no further sales would 
.be made through i t ;  that  the existing agency had on fiand only three 
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FRAUDS-Continued. 
machines, when in fact a much greater number were on hand there, 
and a t  the time of the transaction an order had been accepted by the 
agent from such other agency of 100 machines to be sold in the 
territory promised the vendee, is not of a promissory character and 
upon conflicting evidence, and further evidence tending to show that 
the vendee would not otherwise have made the purchase, a question 
of fraud is  raised to be determined by the jury, as to whether the 
representation was a false statement of existing facts, calculated to  
deceive, intended to deceive, and which did deceive the vendee and 
formed a material inducement for the contract of purchase. Machine 
Co. v. Bullock, 1. 

2. Name-Caveat Enzptor.-When the agent of a vendor of sewing ma- 
chines knowingly and fraudulently induces a contract of purchase 
upon the representatjon that  the vendee was to have certain exclus- 
ive territory, and that a certain agency in a near-by town had been 
discontinued, which covered a part of the territory contracted for, 
etc., the vendee had a right to rely upon the truth of the assertion 
made by the vendor's agent, and i t  was not required of him that  he 
verify the statement before entering into the contract, and the doc- 
trine of caveat emptor does not apply, lid. 

3. Contracts-Vendor and Vendee-Fraud-Rescission-Notification-Rule 
of the Prudent Man.-The defendant having contracted with the 
plaintiff for the purchase of a large number of sewing machines, in- 
duced by the fraudulent misrepresentations of the latter's agent as to 
exclusive territory, when the agent knew a t  the time i t  was largely 
occupied by another to whom he had sold like articles, i t  was for 
the jury to determine whether the defendant acted as  a n  ordinarily 
prudent man would have done in not sooner notifying the plaintiff 
of his election to rescind the transaction, under evidence tending 
to show that he so notified the plaintiff when he discovered the fraud 
while working the territory contracted for, about eighteen days after 
he could probably have sold any of the machines. Ibid. 

4. Contracts, Written-Parol Evidence-Fraud - Btipulations -Principal 
and Agent-Htatute of Frauds.-The principle that a written con- 
tract may not be contradicted or varied by par01 evidence has no 
application when the writing itself is attacked for fraud; for if the 
contract is  vitiated by fraud, its provisions are carried with it ,  and 
a clause in a contract of sale that it  may not be varied by the rep- 
resentations of the sales agent cannot have any effect if the contract 
itself fails. Instances in  which promissory representations may be 
false and vitiate a written contract, as  where they include misrep- 
resentations of existing facts, cited and discussed by WALKER, J. 
Ibid. 

HIGHWAYS. 
Roads and Highwaus-Timber-License Tax-Uniformity-Constitutional 

Law.-An act which makes it  a misdemeanor, punishable by a fine not 
exceeding $50, for any person or corporation to carry on the busi- 
ness of hauling logs, timber, or lumber over road districts laid out 
and created in a certain county without having obtained a license 
therefor, to be issued by the road commissioners in  a prescribed 
manne'r, grading the license with reference to  the number of horses 
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HIGHWAYS-Continued. 
driven to the wagon used, the money collected to be paid over to 
the treasurer of the county by the road commissioners, and held 
t o  the credit of the district collecting it, is uniform in its applica- 
tion, and not discriminative, and is not repugnant to the State Con- 
stitution, Art. V, sec. 3 ;  Art. I, see. 7 ;  Art. I, sec. 1 7 ;  and to the 
fourteenth amendment to the Constitution of the United States. S. v. 
Holloman, 139 N. C., 642;  Dalton v. Brown, 159 N. C., 175, cited and 
applied. 8 .  a. Bullock, 223. 

HOMESTEAD. See Judicial Sales, 1; Judgments, 4. 

HOMICIDE. 
1 .  Murder-Instructions- "Deliberation or Premeditationo-C,harge Con- 

strued a s  a Whole-Appeal and Error.-Upon a trial for murder, a 
charge of the court, under pertinent evidence, to find the prisoner 
guilty of murder in  the first degree, if the jury were satisfied beyond 
a reasonable doubt that  the prisoner fired the fatal shot with "pre- 
meditation or deliberation," is  not held for error because of the use 
of the disjunctive "or" for the conjunctive "and," it  appearing that 
the use of that  word was an inadvertence; and i t  further appearing 
from the charge, construed a s  a whole, that the court charged 
that the shooting should have been done with "deliberation and pre- 
meditation" in  order to convict him. S. v. Logan 235, 

2 .  Same-Interpretation of Statutes-Harmless Error.-Under our stat- 
ute, Revisal, see. 3631, a murder committed in the perpetration of a 
robbery, which the evidence in this case discloses, is murder in the 
first degree, and an instruction in such instances which uses the 
disjunctive "or" for the conjunctive "and," as, if the jury should be 
satisfied beyond a reasonable doubt that  the prisoner killed the de- 
ceased with "premeditation or deliberation," to  find him guilty of 
murder in the first degree, is immaterial, and is not held for re- 
versible error. Ibid. 

3. Murder-Circumstantial Evidence-Footprints-Opirzion Upon the 
Facts.-Upon trial for murder in the first degree for the shooting of 
deceased a t  night through a window of his dwelling, there was 
evidence tending to show bad blood existed between the prisoner 

. and deceased, with threats by the former on the life of the latter, 
and other circumstantial evidence tending to establish the guilt of 
the prisoner: Held, that testimony of a witness was competent that  
there were footprints a t  the tiine of the shooting leading from the 
window through which the fatal shot was fired to  the dwelling of 
the prisoner, corresponding with the prisoner's shoes; that upon plac- 
ing the prisoner in these footprints, they corresponded with his 
shoes, and placing him unwillingly a t  the window with a leveled 
gun, it was ascertained that he could readily have fired and killed 
the deceased a t  the place the latter had been shot. 8. v. Thompson, 
238. 

4. Murder - Evidence - Instructions-Less OfJense-Harmless Error.- 
Upon evidence ample for conviction of murder in the first degree, 
for which the prisoner was convicted, a charge of the court, that  if 
i t  satisfied the jury beyond a reasonable doubt that  the prisoner 
slew the deceased with a deadly weapon they should a t  least con- 
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HOMICIDE-Continued. 
vict him of murder in the second degree, is  harmless, and .an ex- 
ception thereto immaterial. S. v. Johnson, 264. 

5. Murder-Threats-"Jest or Earnestu-Evidence-Premeditation-Man- 
slaughter-Harmless Error.-Upon this trial for murder there was 
competent evidence of the prisoner's prior threat to whip the de- 
ceased: Held, it  was competent for a witness in defendant's behalf 
to answer a question as  to whether "he seemed to be in jest or earn- 
est," not being objectionable as opinion evidence, but a statement of 
a matter of observation; and Held further, to be harmless error 
upon a comiction of manslaughter, as  it  was competent only as tend- 
ing to show premeditation, which was not necessary to be estab- 
lished on a conviction for that offense. N. v. Tate, 280. 

6. Homicide-Dying Declarations-Harmless Error.-On this trial for 
murder there was evidence that the prisoner had cursed the de- 
ceased, threatened his life, told him he would kill him, fired the 
fatal shot, started to shoot again, but was begged by deceased to de. 
sist, a s  he had already killed him, shortly followed by death: Held, 
evidence of the declarations of deceased made after he had been 
shot, under the circumstances, is competent as dying declarations. 
Ihid. 

7. Murder-Secret Assault-Evidence-Instructions.-Upon this trial for 
murder there was evidence in behalf of the prisoner tending to show 
that  after he had abandoned the fight and was walking away, the 
deceased began firing upon him: Held, the charge of the judge upon 
the principles of law relating to a secret assault and the rights of 
the prisoner to  pursue the deceased until he had secured himself 
from danger is approved. Ibid. 

8. Mur&r-Instructio~zs-Charge, How Conetrued-Harmless Error.- 
While it  appears that  in  one part of the charge the court made the 
reasonable apprehension of daager to rest upcn the eviderce of [he 
prisoner, upon his trial for murder, i t  also appears, taking the 
charge as a whole, that it  was an inadvertence, which was corrected 
elsewhere and repeatedly stated, and no reversible error is found. 
8. v. Price, 158 N. C., 650. Ibid. 

9. Murder-Flight and Concealment-Evidence-Appeal and E r r o r . ~ I n  
connection with the ather circumstances of this trial for murder, the 
flight and concealment of the prisoner, while it  raised no presump- 
tion of law as  to guilt, was held competent. Ihid. 

10. Homic.ide-Motive-Evidence-Res Ceste.-On a trial for murder, a 
conversation by a witness with the prisoner, in which the latter said, 
with reference to the deceased, that "the tale about his poisoning 
dogs all over the county was the cause of all the trouble," was com- 
petent as  evidence of a motive for the homicide; and the circum- 
stances under which the witness and prisoner met and what was 
done a t  the time of the conversation, being pars rei  gestm, a re  com- 
petent as  throwing light on what was said. b". v. Bradley, 290. 

11. Appeal and Error-Character Witnesses-Questions and Answers- 
Harmless Error.-An answer favorable to the prisoner, on trial for 
murder, to an objectionable question asked a witness, as  to whether 
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he thought a man who would do certain specified things is a man of 
good character, is  harmless error. Ibid. 

12. Murder-Instructions-Mutual Combat-Evidence-Record -Harmless 
Error.-On a trial for murder, where there was no evidence in the 
case that  the prisoner and deceased were engaged in a mutual com- 
bat on legal terms, but i t  appeared that the prisoner was all of the 
time the aggressor, and the defendant was convicted of murder in 
the second degree: Held, i t  is not reversible error for the judge to 
have charged the jury upon the phase of mutual combat; as, under 
the circumstances of this case, an instruction would have been proper 
that  there was no evidence of manslaughter, the killing with a 
deadly weapon having been shown and not denied, and the burden 
of proving facts in  mitigation and excuse being on the defendant. 
Ibid. 

HUSBAND AND WIFE. 
1. Husband and Wife-Actions-Joinder of Husband-Interpretation of 

&atutes.-While a wife may sue in her own right to recover her 
lands, her husband may join therein to assist her in the vindication 
of her right (Revisal, sec. 408) .  Sipe v. Herman, 107. 

2 .  flame-Registration.-In an action by the husband and wife to recover 
the lands of the latter, in which defendants cIaim sole seizin under 
a deed from them both, but without the wife's privy examination, 
the recorded deed is  not evidence, as i t  is void as to the wife, and 
no judgment could be rendered to dispossess her, or to  the preju- 
dice of hef possession as  against the husband, especially when the 
husband is  suing in the right of the wife. Ibzd. 

3. Estates-Husband and Wtfe-Tenant by the Curtesy Initiate-Con- 
stitutzonal Law.-The estate of the husband as  tenant by the curtesy 
initiate is  abolished by Article X, sec. 6, of the Constitution, leav- 
ing the wife's land, a part of her separate estate, her sole and ex- 
clusive property. The incidental right of the husband in his wife's 
land discussed by WALKER, J. Ibid. 

4. Estates-Entireties-Husband and Wife-Privy Examination.-A 
lease of lands for ten years by a husband and wife, which is  held 
by them in entireties, without the privy examination of the wife, is  
void as to the latter. Cfreenville v. Cornto, 341. 

5. Estates-Fntireties-Common Law-Lessor and Lessee-Estates held 
by husband and wife by entireties possess the same properties and 
incidents as  a t  common law, and while neither may convey them 
so as to  defeat the right of the survivor to the whole, the husband 
alone may lease them during their joint lives, or until the death of 
his wife. Ibid, 

6. game-Constituttonal Lato.-The properties and incidents to estates 
held in entirety by husband and wife are not changed or affected by 
Article X, sec. 6, of our State Constitution as  to  the rights of mar- 
ried women. Ibid. 

7. Married Women-Judgments-Costs-Contracts.-The adjudication of 
costs against the losing party to an action is not contractual, but 
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HUSBAND AND WIFE-Continued. 
the creature of statute, and therefore bears no relation to the law 
regulating the liability of married women under their executory con- 
tracts. LaRoque v. Kennedy, 450. 

8. Married Women-Judgments-Costs-Execution Against Lands.- 
Where a nonresident married woman has unsuccessfully prosecuted 
her action, and costs are taxed against her, execution may be issued 
on her lands situated here. Ibid. 

I N  FORMA PAUPERIS. See Appeal and Error, 18. 

INJUNCTION. See Trespass, 1, 2; Judgments, 5;  Municipal Corporations, 15. 
1. Municipal Corporations-Dedicatzon-Purchaser-Mandator~j Injunc- 

tion.-Under conflicting evidence as  to whether the purchaser of a 
lot of land in a tract which had been platted and mapped by the 
original owner had notice of a street appearing on the map, which 
he had obstructed, the jury having found in the negative, i t  is  re- 
versible error for the trial judge to grant a mandatory injunction 
compelling the defendant to desist from obstructing the street, and 
his judgment will be reversed on appeal. Green v. Miller, 24. 

2. Cities and Towns-Streets and Sidewal7cs-Con6emnatio.n-0bstruc- 
tions-Mandatory Injunctzon-Ejectment.-The remedy of an incor- 
porated city and town requiring the lands of private owners for the 
purposes of laying off streets is  by condemnation proceedings; and 
whether a mandatory injunction may be granted to have an obstruc- 
tion in  its streets removed, in proper instances, or whether an action 
of ejectment would lie, Quc~re. Ibid. 

3. Injunction-When Evidence Suficient.--Where the main purpose of an 
action is to obtain a permanent injunction, and the evidence raises 
serious question a s  to the existence of facts which make for plain- 
tiff's right and sufficient to  establish it, a preliminary restraining 
order will be continued to the hearing. Herndon v. R. R., 650. 

4. Deeds and Conveyances-Escrow-Trespass on Lands-Injunction- 
'Disputed Facts-Injury to Lands.--Where in  an action to recover 
lands an injunction is  sought, a s  a part of the relief, for a contin- 
uous trespass upon the lands, and it  is  put in issue as to whether 
a deed from the plaintiff's deceased mother, under which he claims, 
was placed in escrow to be delivered unconditionally upon her 
death, or whether i t  was to be held in escrow until the payment of 
her debts, of which there were several outstanding and constituting 
claims upon her estate, and it  is claimed that under the conditions 
of the escrow the defendant was to manage the lands and pay the 
debts out of the rents and profits, i t  is Held, that upon these dis- 
puted facts, and it  appearing that pending the litigation the threat- 
ened acts of defendant would produce injury to the plaintiff, a re- 
straining order should issue to the hearing. Revisal, secs. 806, 807. 
Eemble, as in this case the court had required the plaintiff to pay his 
share of the debts against the estate, the defendant could not be 
prejudiced by the restraining order. Sutton v. Sutton, 665. 

INSURANCE. 
1. Insurance, Indemnity-Policz~ Contracts-Limited Lia3ility-Judg- 

ments-Interest-Appeal and Error.-A policy indemnifying an em- 
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INSURANCE-Continued. 
ployer against loss for injuries received by his employees, limiting 
the insurer's liability in a certain sum for an injury caused to one 
person, containing a provision excluding the insured's interference 
with a settlement or the defense of an action brought by the em- 
ployee, and requiring that no action shall lie against the insurer "re- 
specting any loss or expense under this policy unless it  shall be 
brought by the assured himself," does not exclude the insurer's lia- 
bility for interest on a final judgment rendered against the insured, 
though, with the interest added, the amount of recovery exceeds 
that  limited specifically in the policy. Manufacturing Go. v. Indem- 
ntty Co., 19. 

. 2. Insurance, Fire-Delivery-Intent.-The intent of the parties as  to 
whether policies of fire insurance were to be valid and subsisting 
contracts between them will control the question of delivery, and 
their manual delivery to the insured, or to the parties authorized 
to represent him, is Held not to  be essential in this case to make 
them binding upon the companies. Manufacturing GO. v. Assurance 
Co., 88. 

3. flame-Manual Delivery.-When a policy of fire insurance is placed 
by the insurer into the hands of the authorized agent of the insured, 
and nothing remains but to make delivery to him, without any fur- 
ther action on the part of the insured being necessary, except the 
mere formal act of receiving the policy, then the agent is presumed 
to hold the policy for the insured, and the contract is binding. Ibid. 

4. Insurance, Fire-Policy Contract-Principal and Agent-Renewals- 
Contracts-Acceptance.-A secretary of a manufacturing concern was 
also a partner in a local fire insurance agency designated as A. and 
a s  such obtained policies of insurance through his agency on the 
company's property, intencing to substitute them for policies already 
issued and accepted in renewal by another agency, designated as B, 
and held the policies of agency A in his desk a t  the office of that 
agency, while endeavoring to get a better rate of insurance to meet 
that  of agency 13. In the meanwhile the property was destroyed by 
fire: Held, (1) the issuance of the policies by the agent, without 
the knowledge or consent of either party, was invalid; ( 2 )  i t  was 
necessary that  the minds of the contracting parties agree in order 
to  make a valid contract, and the policies of agency A being re- 
fused by the proper officer of the insured, superior to that of the 
secretary, and those in renewal of agency B being accepted by him, 
there was no valid contract which would put in force the policies of 

I agency A, or make a binding contract on the companies represented 
by it. Ibid. 

5. Insurance-Policy Contracts-Consideration-Agreement as  to Rates. 
-A contract i s  not enforcible if the contracting parties have not 
agreed upon the consideration t o  support it. Hence, when the sub- 
ject of proposed insurance has been destroyed by fire pending the 
question of the amount of the rate to be charged, the policies are 
not binding upon the proposed insurer. Ibid. 

6. Insurance-Policy Contracts-G'ancellation-Consent -Interpretation 
ol; i3tatutes.-While it  takes the agreement of the minds of both par- 
ties to make a contract, i t  may be terminated by one of them if 
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the contract so provides; and under the provisions of our standard 
form of fire insurance policies, "this policy shall be canceled, a t  any 
time, a t  the request of the insured, etc." (Revisal, sea. 4760), the 
policy terminates a t  once, or is immediately canceled, upon the re- 
ceipt by the insurer of the request of the insured to that  effect, with- 
out the necessity for the consent of the insurer. Ibid. 

7. Same-Words and Phrases.-Our standard form of a policy of fire in- 
surance provides, "This policy shall be canceled a t  any time, a t  
the request of the insured, or by the company giving five days notice 
in writing of such cancellation." Revisal, see. 4760: Held, either 
party to the contract may cancel the policies without the consent 
of the other, by following the provisions of the policy applicable; 
and Held further, that the expression in other forms of policies that 
the policy "may be canceled" is construed as  reading, "shall be can- 
celed." Ibid. 

8. Insurance-Policy Contracts-Physical Cancellation-Interpretation of 
Statutes.-When the insured requests cancellation of policies of lire 
insurance of t l e  insurer upon the statutory or standard form (Re- 
visal, see. 4760), the cancellation takes effect upon the insurer's re- 
ceiving the request, without formal or physical defacement of the 
policy. Ibid. 

9. Insurance, Fire-Possession of Policy-Presumptions-Rebuttal-Ap- 
peal and Error.-The prima facie case of the possession by the in- 
sured of insurance policies covering loss by fire does not control on 
this appeal, and little importance is attached to it, a s  the facts herein 
rebut the presumption. Ibid. 

10. Insurance Orclers-Assessments-Payments-Custom--Xuspension.-A 
check sent in due time, properly addressed, on a bank where the 
maker had ample deposit to cover it, in payment of an assessment to 
an insurance order in pursuance of a notice sent out by it  to its 
members, a n d  in accordance with the recognized and unrevoked cus- 
tom of the insurance order, does not work a legal suspension of the 
member by reason of the remittance having failed to reach its proper 
destination in the required time. Coi1e.v. Commercial Travelers, 104. 

11. Name-United States Mail.-An insurance order which by a n  unre- 
voked and recognized custom has received remittances by mail for 
assessments due it  by i ts  members, is estopped from insisting upon 
the forfeiture, under the policy contract, of the rights of a member 
who, in conformity with this custom, had mailed a good check to 
cover the assessment in time for it  to have reached its proper des- 
tination by due course of the mails. Ihid. 

12. Negligence-Transactions by Mail-Custom-Revocatto?z.-The regu- 
larity of the mail, a public agency, is such that  i t  is  not negligence 
to rely upon i t  a s  a matter of transmission, especially when i t  has 
been so used in the course of dealings between the parties, and there 
has been no express revocation. Ibid. 

13. Name-Insurance Orders-Assessments-Bubsequent Payment-Rein- 
statement-Waiver-Estoppel.-The plaintiff duly mailed his good 
check to cover an assessment made against him and its other mem- 
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INSURANCE-Continued. 
bers by an insurance order, which not reaching i ts  destination in 
time, worked a forfeiture as  suspension under the rules of the asso- 
ciation. While the plaintiff had been declared suspended he received 
an accident covered by his policy, the subject of the action. Upon 
being notified of his suspension, and before the accident, he applied 
for reinstatement: Held, ( I ) ,  the plaintiff, under the facts of this 
case, was not legally suspended; ( 2 )  his application for reinstate. 
ment was not such an acknawledgment of his being lawfully sus- 
pended as  would estop him from recovery; ( 3 )  t h e  subsequent col- 
lection of this assessment and other ones by the insurance order was 
a waiver by i t  of its right to suspend the plaintiff, if otherwise i t  
could lawfully have done so. Ibid. 

14. Insurance, Fire-Standard Form-Change of Title-Possession-For- 
feiture-Interpretation. of Statutes.-A deed of assignment _convey- 
ing all the property of insured, made after policies of fire insurance 
had been issued on the property, and which empowered the trus- 
tee to sell and execute deeds in fee and apply the proceeds in pay- 
ment of insured's debts comes within the forfeiture clauses of the 
standard fire insurance policies prescribed by our statute, Revisal, 
sec. 4762 et seq., and invalidates the policy, not being a n  uncondi- 
tional and sole ownership of the property insured; the subject of in- 
surance being a building on ground not owned by the insured in 

. fee simple, and a prohibited change in the title or possession of 
the subject of the insurance. Roper v. Insurance Co., 151. 

15. Same-PersonaZ Property.-A deed of assignment made subsequently 
to the issuance of a policy of fire insurance, including personal prop- 
erty of the insured covered by the policy, is a violation of the sixth 
clause of the standard or statutory form of policy, being such an 
encumbrance a8 is contemplated by the statute, and invalidates the 
policy. Ibid. 

16. Name-Concurrent Insurance.-A deed of assignment for general cred- 
itors conveying property embraced in an insurance policy divests 
the title of the insured therein, and avoids the policy under the 
statutory forfeiture clause requiring that  the interest of the in- 
sured be truly stated in the policy and that the insured shall not 
after the issuance of the policy "procure any other insurance, 
whether valid or not, on property covered in whole or in part by" 
the policy. Ibid. 

17. Same-Misrepresentations.-When under a fire insurance policy the 
insured has violated the provisions of the policy by placing more 
concurrent insurance on the property than the policy permits, the  
policy in invalidated, i n  accordance with the statutory form, as  a 
concealment or misrepresentation "in writing, or otherwise, of any 
material fact or circumstance concerning (the) insurance or ' the 
subject thereof." Ibid. 

18. Insurame, Fire-Principal and Agent-Waiver.-An agent of- a fire 
insurance company, whether general or local, cannot waive the re- 
quirements of a standard policy except in the manner and form 
prescribed by the statute. Ibid. 

19. Name-Adverse Interests-Imputed Knowledge.-A trust company 
having acted as  the agent of certain fire insurance companies, sub- 
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INSURANCE-Conttnued. 
sequently was made the trustee in a deed of general assignment for 
the benefit of insured's creditors, of which i t  was one, which con- 
veyed all the property of the insured covered by his policies, and 
the policies were continued in force by the trust companies with- 
out the knowledge or acquiescence of the insurance companies: 
Held, the acts of the trustee as  agent for the companies could not be 
considered as  binding upon the latter, or as  done with their knowl- 
edge, for the interest of the agent was antagonistic to that of the 
companies, and could not be considered 'as a waiver by the compa- 
nies of their rights under the policy contract. Ibid. 

20. Insurance - Poltcies -Special Clauses - "Mortgages" - Involuntary 
Bankrupts-Forfeiturn.-A provision in a rider attached to a policy 
of fire insurance, to the effect that  the right of a mortgagee shall not 
be affected by any acts or negligence on the part of the insurer, 
differs from an ordinary "loss payable" clause; and where the in- 
terest of the mortgagee is insured under such a policy, and the 
mortgagor has made a conveyance which would avoid the policy as  
to him, and the mortgagee is a banlrrupt, and has assigned the note 
and mortgage to his trustee in bankruptcy, who thus held them at  
the time of loss by fire, the adjudication in bankruptcy, when in- 
voluntary, does not avoid the policy as  to the interests of the 
mortagee. Ibid. 

21. Insurance, Fire-Policies-Special Clauses-"Mortgagees"-Material 
Men-Liens-Forfeztures.-Material men who have not perfected 
their lien on a building covered by a policy of insurance, and which 
was destroyed by fire, have no insurable interest, but only an in- 
choate right, and cannot recover under the New York and New 
Jersey standard mortgage clause, providing, "Loss o r  damage, if 
any, under this policy shall be payable" to the insured or mortgagees 
(trustees), as  interest may appear. Ibid. 

22. Same.-The New York or standard mortgage clause in a fire insur- 
ance policy does not include a lien upon the insured building of one 
furnishing material in its construciion, and their interests are  lost 
when the insured forfeits his rights under the policy. Ibid. 

23. Insurance, Fire-Policies-Standard P'orm,s-E'orfeiture-Rights of 
Mortgagee - Personal Property - Knowledge.-When the assured 
has forfeited his right to recover damages under his  fire insurance 
policy, containing only the usual "loss payable" clause, the rights of 
his mortgagee, recognized in the policy, a re  not superior to his, and 
must fall within the forfeiture clause oS the contract; especially does 
this apply to personal property contained in the mortgage, of which 
the company was unaware until after the fire, causing the damage, 
had occured. Ibid. 

24. Insurance, Fire-Reinsurance-Identical Property-Eeinsurer-Insur- 
ance Retained-Notice-Waiver.--When one insurance company 
reinsures a risk in another company with a provision in the policy 
that  as  a condition thereof the reinsured company "is to retain an 
amount of insurance on the identical property therein described," 
or the reinsurer company would not otherwise be liable, with the 
further statement that the reinsured company retains a certain speci- 
fied amount of insurance "on same property," and it appears from 
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the  amount of insurance in  force, stated on the policy. that this 
stipulation has not been and cannot be complied with, the reinsur- 
ing company, by accepting the policy, takes with notice, and waives 
the provisions thereof. Insurance Co. v. Insurance Co., 485. 

25. Insurance, Pire-Reinsurance-Actual Loss-Issues-Burden of Proof. 
When a fire insurance company has issued a policy on a certain 
structure and its contents, and has reinsured a part of the risk with 
another company, and, having paid a loss by fire on the property, 
seeks to  recover on the insurance contract, it is necessary for it  
to show that  the identical property covered by the po l i~y  sued on 
has  been damaged od destroyed, and an issue a s  to  thc actual loss 
thereon should be framed, with the burden of proof on the plaintiff, 
except in instances of a valued policy permitted by law. Ibid. 

26. Insurance, Fire-Reinsurance-Actual Loss-Identical Property-Evi- 
dence.-The plaintiff insurance company sued to recover for a loss 
by fire i t  had paid under a reinsurance contract containing a pro- 
vision that i t  should retain a certain amount of insurance on the 
identical property covered by the policy, which i t  did not do, and 
which, under the surrounding circumstances, the reinsurer is  found 
to have waived: Held, the evidence was properly confined to the 
loss sustained on the property covered by the reinsurance policy 
sued on, and the stipulation a s  to  the insurance to be retained can- 
not be extended to property no1 covered by the policy, although in 
the same house. Ibid. 

27. Insurance, E'ire-Proofs of Loss-Evzdence and Damages.-In an 
action to recover damages smtained to property which was covered 
by a policy of fire insurancs issued by defendant company, the proofs 
or loss are  not compftent as  substantive evidence of the amount of 
the loss or the value of the property. Ibid. 

28. Insurance-Employer and Employee-Indemnity-Cost of Defending 
Suit.-A provision in a policy indemnifying a n  employer, that the 
company "will a t  i ts own cost defend suits in  the name and behalf 
of the insured" for injuries to an employee covered by the policy, 
renders the insured liable for reasonable expense incurred by the 
employer in defending a suit contemplated by the policy, wherein 
he was successful and unable to recover the costs under an insolv- 
ent  prosecution bond. Cotton Mills v. Insurance Corporation, 562. 

29. Insurance-Indemnity-Structural Alterations-Ordinary Alterations- 
Interpretation of Policy-Words and P,hases.-Where a policy of in- 
demnity insures an employer against "damages on account of bodily 
injury" to  an employee, "including death," and in express terms ex- 
cludes injury, or death caused to "any person in connection with the 
making of additions to or structural alterations in, . . . any 
building or plant," by the term "structural alteration" is  meant such 
as  would change the physical structure of the plant, and not such a s  
would be an "ordinary alteration or repair," and in this case i t  is 
held that  i t  was a question for the jury a s  to whether the substitution 
of a brick chimney for iron smokestacl~s was only an "ordinary 
alteration," and not excluded by the provision of the policy. Ibid. 
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30. flame-Opinion Ewidencc-Observation.-Upon the question of whether 
the substitution of a brick chimney for iron smokestacks a t  the 
plaintiff's plant was an ordinary alteration, i t  was competent for a 
witness of long experience in  such matters to testify, from his own 
observation, whether the alteration was a n  ordinary one, and not 
excluded from the policy of indemnity of the employer by the terms 
"structural alterations" therein used. Ihib. 

31. Insurance-Indemnity-Employer and Employee-Ordinary Altera- 
tions.-The plaintiff contracted to have a brick chimney built to re- 
place iron smokestacks used in its plant, and as  a part of the con- 
sideration agreed to furnish sand from its own premises. While 
i ts  employee was digging out the stand, i t  caved in on him, caus- 
ing his death: Held, the employer was indemnified for the death 
of the employee under a policy wherein the insurer was made liable 
for the death of an employee, suffered "while within or upon the 
premises, etc., by reason of the operation of the trade or business 
including the making of repairs and such ordinary alterations as 
are  necessary to the care of the premises and plant, and their main- 
tenance in  good condition." Ibid. 

INTEREST. See Judgments; Usury; Appeal and Error;  Torts. 

INTERPRETATION O F  STATUTES. See Statutes. 

INTERSTATE COMMERCE. See Commerce. 

INTOXICANTS. 
1. Intoxicating Liquors-Contracts-Illegal Consideration-Enforcement. 

-The courts will not enforce a contract made in violation of its own 
laws, an checks given in payment for intoxicating liquors purchased 
in North Carolina in violation of our prohibition laws are not col- 
lectible i n  our courts. Liquor Co. v. Johnson, 74. 

2. Same-Conjectural Ewzdence-Liquor Dealers-Checks-Burden of 
Proof.-When the payment of checks are  resisted on the ground that 
they were given for the purchase of intoxicating liquors in  North 
Carolina prohibited by our prohibition laws, the burden i s  on the 
defendants to show that  they were so given, and mere conjectural 
circumstances o r  probabilities are  not evidence sufficicnt; and no 
presumption of illegality arises fro mthe fact that  the plaintiffs were . 
liquor dealers, or that  the  defendants kept a restaurant and dealt 
in  "soft drinks," etc., and not in intoxicants. Ibid. 

3. Intoxicating Liquors-"Civil Damage Laws3'-Sale to Minors-Inter- 
pretation of Statutes.-Revisal, sec. 3525, giving a right of action for 
exemplary damages to the father, etc., against one who by sale or 
gift violates the provisions of section 3524, should be construed in 
connection with the latter section, thus making section 2535 apply to 
any person who keeps on hand intoxicating drinks or liquors for 
the purpose of sale or profit, and providing that  such persons "shall 
be considered dealers within the meaning of this section," 3524. 
Spencer v. Fisher, 116. 

4. Game-Penal Statutes-Strict Construction-Com,mon Law.-Revisal, 
secs. 3524 and 3525, being among that class of statutes known as 
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INTOXICANTS-Continued. 
"civil damage laws," are highly penal, and give a right of action un- 
known to the common law, and should be strictly construed; and no 
one may be held liable under the statutes unless included in their 
terms. Ibid. 

5. Intoxicating Liquors-"Civil Damage Lawsn--Bale to Minors-Dealers 
-Interpretation of i3tatutes.-When a shipnient of intoxicating 
liquor is made to a minor under circumstances that would otherwise 
give a right of action to the parent, etc., under the provisions of 
section 3525 of the Revisal construed in connection with section 3524 
thereof, and a bill of lading attached to the draft for the liquqor is 
sent through the bank, which is  paid by the minor to the cashier of 
the bank, who gives him the bill of lading with which he gets the 
liquor, the cashier, in his capacity as  such, is  not such a person as 
the statute contemplates, and an action against him, under i ts  pro- 
visions, will not lie. Ibid. 

6. Intoxicating Liquors-Indictment-Attempted Sales-Verdict-Judg- 
ment.-A charge in  an indictment that the defendant did "solicit 
orders and proposals of purchase, etc.," for intoxicating liquors in 
prohibited territory, if considered as  embodying a criminal accusa- 
tion, can only amount to a charge of attempting to effect unlawful 
sales, and a conviction may not be had upon the findings of a special 
verdict that  the defendant ordered, without profit, the liquors from 
beyond the State, a s  an accommodation to purchasers here, and did 
not solicit orders from any person or persons. 8, v. Allen, 226. 

7. Bame-Principal and Agent-Agent of Purc,haser.-An agent for an 
express and railroad company who was paid by his employers a com- 
mission upon the receipts a t  his office was indicted for violating the 
State's prohibition law by a sale of whiskey to a certain designated 
person, and i t  is  Held, that  a judgment of not guilty was properly 
entered upon a special verdict finding that he had ordered the whis- 
key from dealers beyond the State, a s  an accommodation for the pur- 
chaser here, without profit, or other interest in the transaction, and 
had received i t  by express and delivered i t  to him in the original 
package. Ibid. 

8. Intoxicating Liquors-Procurement of Sales-Agent of Vendor-lnter- 
state Commerce-Interpretation of Btatutes.-The provisions of the 
Revisal, sec. 3534, that  "if any one shall unlawfully procure and de- 
liver whiskey for another he shall be deemed in law the agent of the 
vendor and be deemed guilty of a misdemeanor," does not apply 
when the whiskey has been ordered from beyond the State and the 
transaction is the subject of interstate commerce. I t  applies to pro- 
curing the whiskey by purchase from an illicit dealer in prohibited 
territory here. Ibid. 

9. Intoxicating Liquors-Place of Bale-Interpretation of statutes-Inter- 
state Commerce.-The provisions of Revisal, se'c. 2080, making the 
place of delivery of intoxicating liquors the place of sale, do not 
apply when the  liquors are  ordered from beyond the State and the 
subject-matter of the transaction is  properly regarded' as  interstate 
commerce. Ibid. 

10.  Intoxicating Liquors-Packages i n  Bulk-Distributio-Federal Law 
and Constitutzon.-When the shipment of intoxicating liquors is  the 
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subject of interstate commerce, and each package is addressed t o  i t s  
respective purchaser, the fact that  they have been received in a 
general package and distributed, a s  directed, does not bring the 
transaction within the meaning of the Federal statute, known as the 
Wilson Act, which provides that  upon transporting such liquors into 
a State or territory they shall upon arrival be subject to the laws 
thereof enacted in the exercise of its police powers, etc. Ibid. 

11. Intoxicating Liquors-Indictment-Verdict-General Verdrct-specific 
Findings-Judgment.-For a person to be successfully indicted for 
the unlawful sale of spirituous liquors, i t  is necessary that there be 
allegation and proof of specific conduct constituting a breach of the 
criminal law; and when the indictment charges an attempt to make 
such unlawful sales, and by a special verdict it  is found that the de- 
fendant "did order for everybody else who applied to him," excepting 
the sales specifically charged, a judgment of guilty may not be en- 
tered against him. Ibid. 

12. Inioxicating Lzquors-Principal and Agent-Notes-Purchase Price- 
Actions i n  Pari  Delieta.-A note given in this State for the purchase 
price of intoxicating liquors to a nonresident dealer, where the sale 
is made in North Carolina i n  violation of our prohibition laws, can- 
not be enforced in our courts, the parties being i n  pari delicto. 
Pfeifer v. Israel, 409. 

13. same-Place of Contract-Criminal Liability.-Where the agent of a 
nonresident dealer in intoxicants solicits in  North Carolina and ef- 
fects a sale thereof here, where the purchaser executes his note for 
the purchase price, i t  is held that  the contract of sale was made in 
North Carolina, prohibited by our laws, and not enforcible in our 
courts. Semble, the agent is  subject to indictment. Ibid. 

ISSUES. See Pleadings; Eminent Doinain; Trials; Justice of the Peace. 

JUDGMENTS. See Appeal and Error;  Trials; Executors and Administrators. 
1. Judgments-Contingencies-Agreements-Appeal and Error-Proce- 

dure.-In this action for damages for the alleged negligent killing of 
plaintiff's intestate, a certain part of the judgment ordering that 
plaintiff's attorneys' fees be paid by the clerk upon the parties enter- 
ing into a certain written agreement, is  Held improper and stricken 
out on appeal. Hpeight v. R. R., 80. 

2. Judgments-Res Judicata-Exemtion-Injunction-Practice - Direct 
Proceedings.-Where in proceedings in  summary ejectment on final 
judgment entered in the Superior Court it has been adjudicated 
that  the plaintiff in the present action was the tenant of the defend- 
an t  herein, which judgment was not appealed from, the matter i s  
res judicata, and the plaintiff herein, the defendant in  the former 
action, cannot maintain his suit for a n  injunction to restrain the 
execution of the judgment in  the former action, or that he be kept 
in  possession, or for an accounting, his remedy being to vacate the 
judgment for recognized equitable reasons in  direct proceedings. 
Isler v. Hart,  499. 

3. flame-Collateral Agreement-Mortgage-Possession.-It having been 
adjudicated in a former action that  the plaintiff did not have title to  
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JUDGMENTS-Conttnued. 

the lands in dispute, he sets up a collateral agreement in  this action 
by which he was to buy the lands, and contends that he can enforce 
this agreement on payment of the purchase money: Held, an injunc- 
tion should not issue to restrain a n  execution under the former judg- 
ment, and the plaintiff must surrender possession before bringing 
action. Ibid. 

4. Judgments-Personal Injury-Interest Allowable-Discretion of Jury.  
-Interest on a judgment for damages for a personal injury from the 
time i t  is negligently caused is  not allowable, even in the discretion 
of the jury. Interest runs from the time the judgment is rendered 
in such cases. Penny v. R. R., 523. 

5. Judgments by Default-Nominal Damages-Inqurry as  to Measure of 
Damages-Evidence.-A judgment by default and inquiry for want 
of a n  answer establishes only the fact that some damages are  re- 
coverable, leaving the amount open to inquiry, with the burden on 
plaintiff to prove it, and the defendant may show that i t  is nominal 
only. Graves v. Cameron, 549. 

JUDGMENTS, CONSENT. See Appeal and Error;  Intoxicants; Criminal Law. 

JUDICIAL KNOWLEDGE. See Appeal and Error. 

JUDICIAL SALES. 
Legal Proceedings -Presumptions - Sales - Deeds and Convcvances - 

IIomestead-Excess-Debts Contracted Pmor lo  186'8-Constitutional 
Law.-The presumption is in favor of the validity of judicial pro- 
ceedings, and where a tract of land has been sold under a judgment 
on a debt contracted prior to  the Constitution of 1868, and the home- 
stead has since been laid off in  a part thereof, in  the absence of evi- 
dence to the contrary i t  will be presumed that  the excess was first 
sold, and the proceeds being insufficient to pay the debt, the home- 
stead was then sold, and the deed of the sheriff conveying the entire 
tract will be held valid. Gorey v. P'owle, 187. 

JURI~DICTION. See Courts; Venue; Justice of the Peace; Parties. 

JUSTICE OF THE PEACE. 

1. Bastardy-Practice.-A motion to dismiss, in  the Superior Court, a n  
appeal from a justice of the peace, based upon the defectiveness of 
the justice's return, should not be allowed when it sufficiently ap- 
pears therefrom to inform the court of the course of the proceedings 
before the justice and to enable it  to proceed to the trial of the cause. 
If the return is incomplete, the proper motion is to  require a better 
one from the justice. S. v. Currie, 276. 

2. Courts-Justices of the Peace-Docketing Appeal-Actton Dismissed- 
Waiver.-When an appeal from a judgment of a justice of the peace 
is not docketed in the Superior Court in  the time presvribed by the 
statute, i t  will be dismissed unless the provision is waived by the 
adverse party, and a n  agreement which only provides for the custody 
of the property pending the appeal does not have the effect of a 
waiver of the time within which the appeal should be docketed. 
Jones v. Fowler, 354. 
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JUSTICE OF THE PEACE-Continued. 
3. Courts-Justices of the Peace-Pre&rnptions-Jurisdiction-Motions 

to Dismiss-Judzcsial Knowledge.-Where a judgment has been ob- 
tained in the court of a justice of the peace to recover 300 pints and 
half-pints of whiskey, the value stated in the summons to be less 
than $50, the presumption is that  the judgment is valid and that the 
facts necessary to sustain i t  exist; and the Supreme Court will not 
assume that  its value is greater than that found, upon a motion to 
disn~iss for want of original jurisdiction in the justice's court. Ibid. 

4. Courts-Justices of the Peace-Goods Sold and Delivered-Verified 
Statement-Przma Facie Case-Interprrtrctron of Statutcs-Eebuttal. 
-In an action before a justice of the peace for the purchase price of 
goods alleged to have been sold and delivered, the verified itemized 
account is made prima fame evidence by Revisal, see. 1625, which may 
be rebutted. Manufacturiny Co., v. Sexton, 501. 

5. Bame-Evidence-Questions for Jury.-Where a prima facie case is 
made out under Revisal, sec. 1625, i n  an action for goods alleged to 
have been sold and delivered, and the defendant introduces evidence 
tending to show that  they had been shipped to him without his 
knowledge, and that  when he ascertained the name of the shipper he 
a t  once notified him that  the goods were subject t o  his order and 
asked disposition, i t  was not incumbent upon the defendant to send 
the goods back till he received the instruction asked for, and the 
evidence, if the jury finds it to be true, rebuts the prima j'acie case; 
and the fact in this case, that  the defendant kept the goods in his 
store for more than a year, affected only the credibility of his evi- 
dence in  its consideration by the jury. Ibid. 

6. Courts-Justices of the Peace-Goods Sold and Delivered-Pleadings- 
Denial-Issues.--Where an action for the sale and delivery of goods 
is  brought in  a court of a justice of the peace, and the defendant ad- 
mits that  his clerk had the right to  buy the goods, but denies the 
account, a n  issue is raised as  to whether the goods had been pur- 
chased, and his liability for their payment. Ibid. 

7. Justice's Court-Appeal-Excusable Neglect-Eecordari-Appeal and 
Error-Findings of Fact.-An appeal presently lies from a n  order of 
the Superior Court granting a motion for a writ of recordari to a 
justice's court and directing that  the cause be set down for trial 
de novo, and the trial judge should find and declare the facts upon 
which he based the order, when it  is  appealed from to the Supreme 
Court. Hunter v. R. R., 503. 

8. Justice's Court-Appeal-Excusable Neglect-Appeal and Error-Meri- 
tortous Def~nse-Practice.-On appeal from an order of the Superior 
Court allowing a writ of recordari to a court of a justice of the peace 
on the ground of excusable neglect of a party or his attorney in not 
perfecting his appeal from an adverse judgmcnt therein rendered, i t  
must be shown that  the defendant had a meritorious defense, or the 
order appealed from will he held as  reversible error. Ibid. 

LACHES. See Appeal and Error. 

LANDLORD AND TENANT. See Criminal Law, 2; Trials, 102. 
1. Lessor and Lessee-Statute of Frauds-Assignment of Lease-Time of 

Possession-Parol Evidence.-Where there is a written lease of land 
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LANDLORD AND TENANT-Continued. 
for five years, and the lessee assigns it  in writing for the remaining 
term of three years, possession to be delivered on demand, par01 evi- 
dence is  competent to show the time the transfer was to take effect, 
i t  appearing that the demand was made a t  the time testified to, and 
the evidence being explanatory of, and not contradicting, the written 
agreement. Stephens v. Midyette, 323. 

2. Lessor and Lessee-Btatute of Frauds-As.siynment of Lease-Seal.- 
The written assignment on a lease of lands for more than three years 
is  not required to be under seal, by our statute, Revisal, 976. Ibid. 

3. Lessor and Lessee-Leases-Statute of Frauds-Written Assiynrnent- 
Registration.-The written assignment of a registered lease of lands 
for more than three years is not required to be registered under our 
statute. Ibid. 

4. Lessor and Lessee-Leases-Eenewals-Covenants-Deeds and Convey- 
ances-Begistration-Notice.-The renewal clause of a lease of lands 
for two years, "with the privilege of ten years thereafter on the 
same terms,"is sufficient in form and a valid part of the lease, and a , 

covenant running with the land, and when duly recorded is binding 
upon the grantee, who takes with notice. Greenville v. Gornto, 341. 

5. Lessor and Lessec--Leases-Ee?%ewals-Covenants-Eflect.-Covenants 
in a lease of lands with privilege to  the lessee to  renew are binding 
upon the legal successors of the lessee as  well as  those of the lessor. 
Ibid. 

LAPPAGE. See Deeds and Conveyances. 

LEASES. See Landlord and Tenant. 

LEGAL TENDER. See Deeds and Conveyances. 

LEVY. See Principal and Surety; Attachment. 

LIENS. See Insurance; Judgments; Deeds and Conveyances. 
1. Liens-Material Men-Interpretation of Statutes-Substantial Gompli- 

ance-Turnkey Job-Time of Conzp1etion.-While a substantial com- 
pliance with Revisal, sec. 2026, is  necessary to the validity of a lien 
filed for material, etk., furnished in the erection of a building, i t  is  
not required that  the claimant file his itemized statement of the 
material used in a building which he had contracted to complete for 
the owner for one sum; but the time of the completion of the work 
must be stated. JefJerson v. Bryant, 404. 

2. Liens-Turnkey Job-Time of Completion-Statement as  to Interest.- 
In this action to enforce a lien upon a building contracted to have 
been built for a certain total sum, the conclusion in the bill of par- 
ticulars with reference to the commencement of the running of in- 
terest does not refer to the time of the completion of the building, 
as  the plaintiff testified that  i t  was completed a t  a different time. 
Ibid. 

3. Liens-Defecive Cluinh-Gomlractors-Turnkey Job-Time of Gomple- 
tion-Am,endments-Power of Courts.-Where suit is  brought by a 
contractor to enforce a lien on a building which was to  have been 
paid for in  a single sum, and his claim for lien i s  defective, as  filed 
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with the clerk, in  not stating the time the house was completed, a s  
required by the statute, Revisal, see. 2026, i t  cannot be cured by 
amendment allowed in the Superior Court a t  the trial. Ibid. 

LIMITATION OF ACTIONS. See Railroads; Wills; Deeds and Conveyances. 
1. Lamitation of Actions-Adverse Possession-Color.-Held, in  this case, 

involving title to  lands in  dispute, the charge was correct that  
though the title passed to the defendant by his deed, the plaintiff 
could recover by showing title by adverse possession, not under color 
for twenty years, and under color for seven years. Core?/ v. Powle, 
187. 

2. Limitations of Actions-Parrol Contract to Convey-Acts of Ousler- 
Deeds and Conveyances.-The statute of limitations does not begin 
to run in favor of one who has  entered into possession of lands under 
a par01 contract to convey and who has never paid any part of the 
purchase price, until after some act on his part showing that he is  
holding it  adversely to the owner; and in this case i t  appearing that 
no such act had bcen done prior to a recent conveyance, made within 
a year next before the commencement of the action, the plea is  not 
available. Mitchell v. Freeman, 322. 

3. Judgments- Liens- Obligations Incurrcd Before 186'8-Homestead- 
Limitation of Actions.-A judgment obtained in 1873 on a n  obliga- 
tion incurred prior to the Constitution of 1868, in this case a s  surety 
an a guardian bond, could have been enforced on the lands of the 
judgment debtor, notwithstanding the allotment thereof as a home- 
stead under another judgment, and i s  barred by the ten-year statute 
of limitations. Blow v. Harding, 375. 

4. Injury to Lands-Ponding Water-Limztation of Actions.-Where the 
injury to lands caused by wrongfully ponding or diverting water on 
the lands of another is regarded as  a renewing rather than a con- 
tinuing trespass, the damages accruing within three years next be- 
fore action brought can be recovered, though the injury may have 
taken its rise a t  a more remote period of time, unless sustained in a 
manner and for sufficient length of time to establish an easement. 
Duval v. R. R., 448. 

LIS PENDENS. See Creditors' Suits. 

MANDAMUS. 
Municipal Corporations-Mandamus-PavPment Under Protest-Proce- 

dure.-One applying to the proper authorities of a n  incorporated 
town for the privilege to conduct a restaurant a t  a certain place 
therein, in accordance with a valid city 'ordinance requiring it, and 
providing for the payment of a certain sum for the privilege desired, 
may not test the refusal of the municipal anthorities to grant the 
request, by acting in violation of their decision, the proper remedy 
being by mandamus; or, where i t  may be done, he should pay the 
tax under protest and sue for its recovery under the provisions of 
Revisal, see. 2855. S. v. Snipes, 242. 

MARRIAGE AND DIVORCE. 
1. Marriage and Divorce-Misconduct of Plaintiff.-When the misconduct 

of the complaining party in  an action for divorce a mensa et thoro 
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MARRIAGE AND DIVORCE-Continued. 
was calculated to and reasonably did induce the conduct of defend- 
ant, relied upon in the action, he or she, as  the case may be, cannot 
take advantage of his or her own wrong, and the decree of divorce- 
ment will not be granted. Page v. Page, 170. 

2. Same-Alimony Pendente Lite-Main Relief-Questions for Jury-- 
Practice-Appeal and Error.-When in a n  action for a divorce a 
mensa et t,horo brought by the wife a motion for alimony pendente 
lite i s  made, and it  appears that she herself is in fault, and that her 
own misconduct brought about the results complained of, the motion 
for alimony should not be granted, leaving the issues on the main 
relief sought for the determination of the jury a t  the trial;  and i t  
appearing in this case that the defendant had placed the children of 
the marriage with his parents for their benefit, and that the lower 
court had ordered that the plaintiff should see them a t  certain inter- 
vals, the decree is  affirmed in that  respect, and reversed a s  to  the 
allowance of attorney's fees and alimony pendente lite. Ibid. 

MARRIED WOMEN. See Acknowledgment; Husband and Wife. 

MATERIAL MEN. See Insurance; Liens. 

MINORS. See Intoxicants. 

MISJOINDER. See Parties; Removal of Causes. 

MORTGAGES. See Pledges; Trover and Conversion; Removal of Causes 
Equity; Insurance. 

1. Wills-Widow's Uissent-Deeds and Conveyances-Nortgages-In- 
terests i n  Lands-Where a widow is executrix and devisee under her 
husband's will, and brings proceedings for the allotment of her 
dower after the statutory period allowed therefor, the effect of her 
allotment does not in  form or  effect amount to a dissent from the 
will nor to any renunciation of the devisee's estate under i t ;  and 
where she has executed a mortgage thereon to secure money bor- 
rowed by her, her mortgage carries to  the  mortgagee as  security for 
her debt the entire estate, subject to the rights of creditors a s  they 
may exist. Lee v. Giles, 541. 

2. ~ills~~evises-~artgages-~otice to Creditors-Interpretation of 
Statutes.-Where a widow, a devisee under her husband's will, has  
executed a mortgage on the lands devised more than two years, to 
wit, five years, etc., after the death of the testator, the mortgage is  
effective against creditors if taken in good faith and without notice 
of the insolvency of testator's estate. Ibid. 

3. Wills-Devise.~Creditors' Bill-Lis Pendens - Mortgages --Foreelos- 
ure Ra1esllPurchasers.-Where a devisee of lands has mortgaged 
them, and thereafter a creditors' bill is brought to subject the lands, 
if necessary, to debts due by the deceased, making the devisee a 
party, the suit amounts to notice to all interested parties as  a lis 
pendens, and where a sale of the lands is decreed, the purchaser 
thereat acquires the equity of redemption, which the devisee has 
held subject to the testator's debts; and where, subject to this 
notice of lis pendens, a foreclosure sale has been decreed, without 
making the creditors parties, and the land has been purchased by 
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the mortgagee, he and those claiming under him are entitled to their 
mortgage lien on the lands, and are held accountable for the rents 
and profits during the time of their possession; for, being purchas- 
ers with coiistructive notice of the creditor's rights, the foreclosure 
sale is  invalid a s  to them. Ibid. 

MOTIONS. See Appeal and Error; Trials; Parties. 

MOTIONS IN ARREST. See Criminal Law. 

MUNICIPAL CORPORATIONS. 
1. Citirs and Towns-Streets and Stdewalks-Phts and Maps-Innocent 

Purchasers-Notice.-Whcn the owner of lands in a city or town has 
them platted into lots, streets, alleys, etc., and sells the lots with 
reference to the streets, alleys, etc., according t o  a map made for the 
purpose, he thereby dedicates the streets and alleys to the use of the 
purchasers of the lots, who acquire their title with notice thereof, 
express or implied; and, under certain circumstances, i t  is a dedi- 
cation to the public. Green v. Miller, 24. 

2. Cities and Towns-Streets and Sidewalks-Plats and Maps-Dedica- 
tion-Innocent Purchasers-E'quity -Estoppel - Notire.-The equi- 
table doctrine which will estop the owner of lands from denying his 
dedication of streets platted therein is  predicated upon the idea of 
bad faith in  him, or those claiming under him, with knowledge of 
the facts, or notice thereof, f!xpressed or  implied, and has no bind- 
ing effect upon innocent purchasers for value of the lots upon 
these streets without notice, actual or constructive, of the ease- 
ment, or of the rights of others therein. Ibzd. 

3. Cities and Towns-Streets and Sidewalks-Plats and Maps-Dedica- 
tion-Innocent Purchasers-Notice-Is.sues-Procedure-Appeal and 
Error.-In an action for a mandatory injunction for the removal of 
a n  alleged obstruction in a street which had been platted off in 
lands, with others, by the original owner, the verdict of the jury 
established the facts that the land had been thus divided into streets 
and lots, sold to various purchasers, and, by answer to the seventh 
issue, under conflicting evidence, not objected to, that  the  defend- 
a n t  was a purchaser of the locus LIZ quo without notice: Hclcl, the 
verdict was controlling, and the judge of the lower court was in  er- 
ror i n  granting the injunction, thus disregarding the legal effect 
of the seventh issue; and even should he have thought that the de- 
fendant purchased with constructive or legal notice, the practice 
is that he should have set the verdict aside, and given the defend- 
an t  the power of reviewing his action on appeal, Ibid. 

4. Cities and Toms-Sewerage-Special Benefits-Assessments-Plead- 
ings.-When the charter of a city expressly provides that  only such 
property a s  i s  specially benefited by the construction of sewers shall 
be liable to assessments, and the owner of property who had been 
assessed for the purposes of laying the sewer does not allege, in  his 
action to avoid payment, that  the assessment laid against his prop- 
erty exceeds the benefits thereby derived by him, the corporate 
action of the city, being within the legislative powers conferred, is 
valid. Justice v. Ashevzlle, 62. 



INDEX. 

MUNICIPAL CORPORATIONS-Continued. 
5. Cities and Towns-Sewerage-Special Benefits-A.ssess~nents-A70tice 

-Appeal-Taxation-General Fund.-When the Legislature has con- 
ferred upon a city the power to assess within a prescribed district 
the property of adjoining owners i n  accordance with the direct bene- 
fits received by them from the laying of the city's sewers i n  the 
streets, and gives them opportunity to challenge and review the as- 
sessments thus made, i t  is not necessary for the act to protide that, 
in  making these assessments, i t  should be considered that  the own- 
ers of the land were taxed for the purpose of sewerage in other 
parts of the town, the cost thereof being paid from the general fund 
of the city. Asheville v. D u s t  Go., 143 N. C., cited and applied. Ib id .  

6. Cities and Towns-Sewerage-Assessn~ents-Dtstrict~s-Legislative 
Powers-Presumpteons-Appeal and Error.-A city must have laid 
off special districts wherein its citizens are liable to be assessed in 
accordance with the direct benefits received by them i n  constructing 
i t s  sewerage system; but this may be done by the Legislature in  
the act authorizing it, or by the city under the power t o  make such 
improvements, and the proper exercise of such authority and the 
regularity of the proceedings is  presumed on appeal, when the rec- 
ord is silent. Ibid. 

7. Cities and Towns-Tazation-Tax on ,Merchants-Graduated Tax.- 
An incorporated town, having the legislative authority to  inlpose a 
license tax on trades, ete., may impose i t  upon merchants by a fix 
rate  of taxation uniformly made; and while a graduation of the 
tax, if that  method i s  pursued, is better regulated upon a basis of 
a percentage of sales, yet it is  legal if made upon a system of dl- 
viding the merchants roughly into a certain number of classes ac- 
cording to the amount of their annual sales. Merem:tile Co. v. Nouizt 
Olive, 121. 

8. Same -Interpretation of Statutes.-Under the provisions of section 
30, chapter 201, Private Laws of 1905 (repealed in  1907, bnc reen- 
acted by chapters 28, Private Laws of 1911), 2nd section 45 of said 
chapter (Private Laws 1905), the town of Mount Olive is  empowered 
to levy a license tax on merchants, graduated in wrtair? classes ac- 
cording to their annual sales. Ibid. 

9. Citzes and Towns-Police Powers-Taxation-Restazcrants-Statutes- 
Ordinances-Constitutional Law--A legislative charter granted to 
a n  incorporated town authority to tax restaurants, e tc ,  to define 
and abate nuisances, etc., and an ordinance passed in pursuance 
thereof, applying to all alike, requiring that  keepers of restau- 
rants, etc., should be licensed, and that persons desiring to engage 
in such business shall, before doing so, apply to the board of com- 
missioners of the city, stating the place, etc., and pay for the privi- 
lege the sum of $25, are  constitutional and valid, whether the regu- 
lations are regarded as  within the police powers of the town or 
within i ts  taxing power. S.  v. Snipes, 242. 

10. Sam~BIandamus-Payment  Under Protest-Procedure.--One apply- 
ing to the proper authorities of a n  incorporated town for the privi- 
lege to  conduct a restaurant a t  a certain place therein, in  accord- 
ance with a valid citv ordinance requiring it, and providing for the 
payment of a certain sum for the privilege desired, may not test 

621 
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MUNICIPAL CORPORATIONS-Continued. 

the refusal of the municipal authorities to grant the request, by 
acting in violation of their decision, the proper remedy being by 
mandamus; or, where it  may be done, he should pay the tax under 
protest and sue for its recovery under the provisions of Revisal, see. 
2855. Ibid. 

11. Cities and Towns-Bond Issues-Necessary Bzpenses-Vote of the Peo- 
ple-Constitutional Law-1njunctton.-Whore the proceeds of a pro- 
posed issue of bonds of a municipality is for the payment of an 
accumulation of items spent for the necessary purposes of the city, 
and for the purposes of properly equipping and maintaining i ts  fire 
department for the safety of i ts  citizens' property, and for the re- 
pairing and keeping in proper condition its own streets, the pur- 
poses of the issue are  for the city's necessary expenses, not requir- 
ing that  the issue of bonds be submitted to  the vote of the people to 
be valid; and i t  appearing that  the constitutional requirements that 
the readings on separate days upon the "aye" and "no" vote have 
been observed, their issuance may not legally be enjoined. Hotel 
Co. v. Red Springs, 157 N. C., 137, cited and applied. Robinson v. 
Goldsboro, 668. 

MURDER. See Homicide. 

NECESSARY EXPENSES. See Municipal Corporations, 15. 

NEGLIGENCE. Sce Damages; Trials; Evidence; Master and Servant; Tele- 
graphs; Railroads; Carriers. 

1. Master and Servant-Dangerous Instrumentalities-Dynamite-Xafe 
Place to Work - Inspection-Negligence - Evidence - Prozimate 
Cause-Questions Tor Jury.-When the master employs a servant to 
blast in  his mine, it  is his  duty to  make this mine as reasonably 
safe to work in as  is  practicable in  such dangerous vocation; and 
when, in  an action to recover damages for a death wrongfully in- 
flicted therein, there is evidence tending to show that the death was 
caused from a "failed hole," loaded with dynamite, which should 
have theretofore exploded with other charged hales of like char- 
acter, and the drill boss failed in his duty to have inspected the 
mines for such "failed holes," and, contrary to  his duty, permitted 
the deceased to select a place for drilling which resulted in his ex- 
ploding one of them, it  is sufficient to be submitted to the jury upon 
the issue of defendant's negligence, and i t  i s  for them to find 
whether this negligence of the defendant was the proximate cause 
of the injury under the circumstances. Cook v. Furnace Co., 39. 

2. Cities and Towns-Streets and Sidewalks-Negligence-Evidence- 
Questions for Jury.-In a n  action against a city for damages for a 
personal injury alleged to have been negligently inflicted, there was 
evidence tending to show that  a city's street crossed a ditch which 
had long since been dug by a railroad company from its right of 
way and kept open, with the permission of the city, for a num- 
ber of years; that the city had maintained a bridge over this  ditch, 
but had permitted i t  to become in disrepair, which, a t  the time com- 
plained of, was not more than a n  8-foot plank without railing and 
no lights nearer than 100 yards, and had been generally used by 
people to walk across for more than ten years; that  plaintiff, while 
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attempting to cross after sundown, was thrown by the plank into the 
ditch and injured: Held, that a motion to nonsuit should not be 
granted. Styron v. R. R., 78. 

3. Cities and Towns-Negligence-Eelease-Fraud-Instructions for Jury  
-A release made by an ignorant and illiterate person of all demand 
against a city on account of a personal injury alleged to have been 
negligently inflicted by it, which was not read over to the injured 
party, who was told by the city officials she had no claim against the 
city, whereupon she made her mark on the release, the considera- 
tion therefor appearing to be inadrquate, is sufficient evidence of 

1 fraud in i t s  procurement to be submitted to  the jury. Ibzd. 

4. Negligence-Contributory Negligence-Children-ICiding on Engine- 
Permission-Nonsuit-Evidence-Questions for Jury.-Children of 
tender years are  not held to the same degree of care as  persons of 
maturer age upon the questions of their negligence; and where a 
judgment of nonsuit i s  entered, the evidence being construed more 
favorably for the plaintiff, and when there is  evidence tending to show 
that  children were accustomed to ride on the tailboard of defendant's 
logging steam locomotive; and that plaintiff's- intestate, a child of 
10 years of age, was riding upon this tailboard in front of the back- 
ing locomotive, with the permission and knowledge of defendant's 
engineer and fireman; that the father of the deceased, seeing the 
danger, shouted and unavailingly warned the fireman thereof, who 
was then running the engine, and the intestate, being frightened, at- 
tempted to jump from the slowly moving engine, to her death, a ques- 
tion for the jury is presented a s  to whether the defendant's negli- 
gence in not exercising the proper care to avoid the injury and 
death was the proximate cause thereof, of the contributory negli- 
gence of the intestate in attempting to jump from the engine under 
the circumstances. Greer v. Lumber Go., 144. 

5. Negligence-Proxtnzate Caus-Definition.-The proximate cause of 
the event must be understood to be that  which in natural and con- 
tinuous sequence, unbroken by any new and independent cause, pro- 
duces that event, and without which such event would not have oc- 
curred. Proximity in  point of time or space, however, i s  not part 
of the definition. Ward v. R. R., 179. 

6. Negligence-Proximate Cause-Anliczpated Result-Evidence.-In or- 
der to  show that the proximate cause of a n  injury was the negligent 
act complained of, i t  is  not required that  the party charged should 
have contemplated or even been able t o  anticipate the particular con- 
sequence that  ensued, or the precise injuries sustained. It is suffi- 
cient if in the exercise of reasonable care he might have foreseen 
that  some injury would result from his act or omission, or that con- 
sequences of a generally injurious nature might have been expected. 
Ibid. 

7. Negligence-Evidence-Mortual-y Tables-Measure for  Damages-In- 
structions.-In an action to recover for the negligent killing of an- 
other, the life expectancy tables a re  allowed as an item of evi- 
dence on the issue of damages, under the rule laid down in Men- 
denhall v. R. R., 123 N. C., 275, to ascertain their admeasurement, by 
finding the present value of the net pecuniary worth of the deceased, 
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NEGLIGENCE-Continued. 
ascertained by deducting the cost of his own living and expenditures 
from the gross income, based upon his life expectancy; the rule laid 
down in Watson v. R. R., 133 N. C., 190, is not approved. Ibid. 

8. Railroads-Neglzgence-DOW~Z on Track-Burden of Proof.-In an 
action to recover damages for the negligent killing of plaintiff's intes- 
tate by a train of the defendant railroad company, while the intes- 
tate was down and helpless on the track, the burden is  on the plain- 
tiff to  establish three facts: (1) That the intestate was killed by 
the defendant's train; ( 2 )  that the intestate was down on the track 
in a n  apparently helpless condition; ( 3 )  that the defendant, by the 
the exercise of ordinary care, could have discovered the intestate 
in  time to stop the train and avoid the killing. Draper v. R. B., 307. 

9. Instruct ionrGontributory Neg1iyencc.-ln an action for  damages for 
a personal injury negligently inflicted by the defendant on the plain- 
tiff while the latter was employed in operating a certain woodwork- 
ing machine, there was conflicting evidence, on the issue of contribu- 
tory negligence, a s  to whether the plaintiff put his hand in the 
machine while the rollers were revolving, wherein he failed to ex- 
ercise reasonable care, or whether the resulting injury was caused 
by a defective machine. In  other respects his Honor having prop- 
erly followed the instruction held to be appropriate on the former 
appeal, his addilion thereto in  respect to the further evidence intro- 
duced was not error. Bryan v. Lumber Co., 455. 

10. Negligence-Definition.-Negligence is the failure to exercise ordinary 
care, which depends upon the circumstances of the case, and is ordi- 
narily a question for the jury. Anderson v. R. R., 462. 

NEGOTIABLE INSTRUMENTS. See Bills and Notes, 3. 

NEWLY DISCOVERED EVIDENCE. See Trials; Appeal and Error. 

NONRESIDENT. See Trespass. 

NONSUIT. See Deeds and Conveyances. 

NOTES. See Usury; Bills and Notes; Intoxicants; Pledges. 

NOVATION. See Bills and Notes; Trover and conversion. 

OPINION. See Evidence; Insurance. 

OPTIONS. See Contracts. 

OUSTER. See Deeds and Conveyances; Limitations of Actions. 

PAROL CONTRACTS. See Statute of Frauds; Reformation, Rescission, and 
Cancellation. 

PAROL EVIDENCE. See Contracts; Statute of Frauds; Trials. 

PAROL TRUST. See Evidence. 

PARTIES. See Ejectment; Husband and Wife; Trials; Taxation. 
1. Partition-Parties-Appenl and Error-Motions-Estoppel.-A party 

to proceedings to partition lands, who was present a t  the sale and 
received his share of the purchase money, may not, after confirma- 
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tion of the matters adjudicated and affirmed on appeal, by motion 
in the original cause, have the sale set aside a s  t o  him. I n  r e  Wilson, 
211. 

2. Motions-T7enue-Parties-Misjoin(1er-Division of Action-Demur- 
rer-Jurisdiction-Practice-Interpretation of Statutes.-A motion to 
change the venue of a n  action must be made before a demurrer to 
the action may be filed for misjoinder of parties (Revisal, see. 425) ; 
and where causes of action have been improperly joined, the court 
may order the action to be divided upon demurrer (Revisal, see. 
476), though triable in  different counties. Cedar Works v. Lumber 
Co., 603. 

PARTITION. See Ejectment; Parties. 

PAYMENTS. See Insurance, 10, 13; Municipal Corporations; Vendor and 
Purchaser, 5, 6; Principal and Surety, 1; Escrow, 2, 3, 4. 

PENALTIES. 
Penalty Rtatutes-Fertilizers-Qui Tam Acttons-Cotton-seed Meal- 

Branded and Tagged-Intent-'cRemovaZ"-User-Selle~-Interpreta- 
lion of Statutes.-Statutes should be construed to ascertain their in- 
tent and to remedy the evil, and in this qui tam action to recover 
the penalty prescribed by Revisal, see. 3956, for the unlawful remov- 
ing of cotton-seed meal in unbranded bags and without tags, as  re- 
quired by section 3957, these sections, construed with section 3960, 
are  held to mean that such removal relates t o  those who "sell or 
offer for sale any cotton-seed meal without having the proper tags 
attached," and not ' the farmer, for whose protection the statutes 
were enacted, so a s  to make him liable for removing from the depot 
bags of cotton-seed meal, to be used under his crops, and which had 
been bought by and shipped to him for that  purpose. Johnson v. 
Carson, 371. 

PILOTS. 
1. Pilots, Licensed-Unchartered or Unnumbered Boat-Pilotage Pees- 

Interpretation of Statutes.-A duly licensed pilot may recover in  our 
courts charges for his services, and while his failure to have his 
boat registered and numbered will cause a forfeiture of his license, 
the lawful pilotage charges for the services of such boat are  recover- 
able by him until the commissioners of navigation and pilotage 
have acted thereon and revoked the owner's license, there being no 
provision either in  our statute, Revisal, see. 4976, or in  the rules of 
the commissioners, which would deprive him of proper charges for 
the services of an unnumbered or unregistered boat owned by him. 
Davis w. Heide, 476. 

2. Pilots-Commissioners op Navigation-Discretion-Scope of Powers- 
Court's Jur.isdiction.-Semble, that  under our statute, Revisal, see. 
4976, i t  is within the discretion of the commissioners of navigation 
and pilotage as  t o  whether they will revoke the license of a pilot 
who has violated their rules by using an unchartered and unnum- 
bered boat; and the courts are  without original jurisdiction to deter- 
mine whether the rules of the commissioners have been violated in 
this regard. Ibid. 



3. Same-Appeal and Error.-In a n  action brought in  a justice's court by 
a licensed pilot to recover his Sees for pilotage, payment was resisted 
on the ground that the boat was not registered or numbered, and in 
the court below it  was contended that  the commissioners of naviga- 
tion had held that another pilot, who had hailed the vessel, was en- 
titled to the fees in the sum of $170. Remble, the jurisdiction of the 
commissioners being limited to claims of $60, i t  did not exist in  this 
case. Ibid. 

PLEADINGS. See Eminent Domain; Statute of Frauds; Venue; Deeds and 
Conveyances; Justice of the Peace; Executors and Administrators; 
Escrow; Judgments; State's Lands; Trials; Trespass; Statute of 
Frauds. 

1. Pleadings-Vcrrfication Xuf~cient-Issues-Burden of Proof.-In this 
action tor specific performance of a bond for titlc to lands, thew is 
uncontroverted allegation in the answer that  the bond had been 
used in a former trial, had disappeared from among the papers and 
after diligent search cannot be found, with a further averment that 
a part of the locus in  quo was not embraced in the bond, "according 
to the best recollection and belief" of the defcndant, thc answer being 
duly verified: Held, that  the form of the denial is sufficient which 
bases the denial upon the defendant's recollection, which is his own 
information, and that the issue raised was a material one, with the 
burden of proof on the plaintiff. Condor v. Stallings, 17. 

2. Master and Servant-Gontrrbutory Negligence-Pleadiv~gs-Xurden of 
Proof-Issues-Instructtons.When in an action for damages for the 
wrongful killing of plaintiff's intestate the issues of negligence and 
contributory negligence are presented, the latter upon the theory that 
the deceased met his death while acting in disobedience of the de- 
fendant's orders, as  the praximate cause, reques t~d  instructions which 
refer this element of defense to the issue a s  to ncgligence are  prop- 
erly refused, as  i t  is the duty of the defendant to plead such matters, 
and prove them under the issue of contributory ncgligence, unless i t  
is proven by the testimony of the plaintiif. Cook v. Furnace Co., 39. 

3. Courts-Probate-Issues of Fact and Law-Procedure.-The rulings 
or decisions of the clerks of the court must be "transferred tor trial 
to the next succeeding term of the Superior Court (Revisal, secs. 78, 
114, 529, 717), if determinative issues arise on the pIeadings in a 
procedure where the adversary rights of litigants are presented; and 
if there be issues of law or material questions of fact decided by 
the clerk, they may be reviewed by the judge a t  term or in chambers, 
on appeal properly taken; and in passing upon these questions of 
fact, the court may act on the evidence already received, or if this 
is  not satisfactory, it  may ordinarily require the production of other 
evidence as  an aid in the proper disposition of the question presented. 
Ibid. 

4. Pleadings, How Construed-Prayers for Relief-Practzce.-A pleading 
is liberally construed to attain substantial justice between the par- 
ties, and if i t  can be seen from its general scope that  a party has a 
couse of action, although not stated with technical accuracy, i t  will 
be sustained. Brady v. Brady, 324. 
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5. Pleadings-Issues-Waiver.-When a party to an action involving the 
title to lands in dispute contends that a certain mortgage, necessary 
in the paper title of the adverse party, is barred by the statute of 
limitations, Revisal, see. 391, subdivision 3, relating to mortgagor's 
ten-year possession, an objection that  the same was not specially 
pleaded is waived when, after the conclusion of the evidence and 
argument, he obtains permission from the court to open the case 
and offer evidence tending to show that the mortgage had been kept 
in date by payment, thus rendering the issue appropriate and neces- 
sary. Ferrell v. Hinton, 348. 

6. Pleadings-Forms-Prayers for Relief-Practice-Contracts-Breach of 
Warranty.-Under our practice, rights are  declared and justice ad- 
ministered on the facts which are alleged and properly established, 
without reference to any particular form of statement in the plead- 
ing, or to the prayers for relief therein set out; and, in  this case, i t  
i s  Held, that the court erred in excluding the defendant's evidence 
tending to show his damage, by the way of counterclaim, in the 
breach of warranty of a contract of sale. Manufacturing Co. v. Man- 
ufacturing Go., 430. 

7. Liens-Purchase Money-Pleadings-Demurrer-Fraud-Questions for 
Jury.-Where A alleges as  his cause of acrion against B, that he has 
conveyed to him certain standing timber for which deferred pay- 
ments were to be made, and i t  does not appear that  he has reserved 
the title to secure these payments; that  B has conveyed to C, who 
has his deed recorded; and that  thereafter he and B have entered 
into a contract whereby the latter was to cut the timber in payment 
at  a certain price based on the stumpage, and sues out an attachment 
on a part of the timber B has conveyed to C, a demurrer to the com- 
plaint is good; but where fraud is alleged in the transaction between 
B and C, that  it  was with the intent to  cheat and defraud the plain- 
tiff, a n  issue is  properly raised for the determination of the jury. 
Bhingle Mills v. Sanderson, 452. 

8 .  Pleadings-Fraud - Defective Statement - Amendments.-Where a 
debtor whose property is sought to  be attached has conveyed it  to his 
codefendant, and there is an allegation in the complaint that it  was 
with the intent to cheat and defraud him, and that the deed was 
fraudulently made, while not as  explicit and full as it  should be, is  a 
defective statement of a good cause of action, and may be cured by 
amendment. Ibid. 

9. Reformation-Equity-Pleadings-Evidence-Burden of Proof.-A con- 
veyed the timber growing on certain described lands to B, who con- 
veyed to C. Thereafter C obtained from A a conveyance, referring 
for description to the first deed, granting an extension of time within 
which ta cut and remove the timber. In  a suit brought by A against 
C to correct the deeds for mutual mistake in  the quantity of timber 
conveyed, the plaintiff must either show that C purchased from B 
with knowledge of his equity, or allege and prove that there was 
mutual mistake in the conveyance extending the time for cutting the 
timber. Dameron v. Lumber Go., 495. 

10. Pleadings-Admissions-Possessm a t  Commencement of Action-Evi- 
dence.-Where the defendant, in  an action to recover lands, admits 
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in his answer that he was in  possession of the locus i n  quo a t  the 
time of the commencement of the action, i t  is  not necessary for 
plaintiff to  prove i t  by his evidence. As to  whether this is necessary 
when the title in controversy is  independent of the possession, Qucere. 
fltewart v. McCormick, 625 .  

PLEDGE. See Principal and Surety, 2. 
1. Pledgor and Pledgee-Pledge-Requisites-Possession.-For the pledge 

of personal property as  security to the payment of a note to  be ef- 
fectual, i t  i s  necessary that  the actual o r  implied possession be given 
to the pledgee. Milling Go. v. Stevenson, 510. 

2. flame-Commingling of Goods-Mortgages.-Where a written pledge of 
merchandise is given by a merchant for the payment of a note, and 
the pledgor retains the goods in  his own warehouse, selling part of 
them from time to time and substituting like articles which have no 
distinctive marks of identification, i t  is not a sufficient segregation 
and the property thus commingled cannot be sold by the pledgor in 
payment of thc obligation, whether the written instrument be re- 
garded a s  a mere pledge or a chattel mortgage. Ibid. 

3. Notes-Pledges-Collateral-Other Indebtedness.-A provision in a 
note that  the collateral therewith deposited may be held by the bank 
to secure other indebtedness of the maker t o  the bank, due or to be- 
come due, is  valid. Ibid. 

4. Notes-Pledges-Collateral-Corporat.ions--Receivers-D~istr'ibution of 
Assets-Unsecured Creditors.-Collateral deposited with a note given 
a bank by a corporation subsequently becoming insolvent and in 
a receiver's hands may be held by the bank until the note is  paid. 
or sold by the bank, and the proceeds, if more than sufficient:, should 
be paid over to the receiver; and the bank is then entitled to prorate 
with the other unsecured creditors of the corporation. Ibid. 

POSSESSION. See Deeds and Conveyances; Wills; Pleadings. 

POWERS. See Trusts; Wills. 

PRACTICE. See Appeal and Error; Trials; Courts; Justice of the Peace; 
Pleadings ; Judgments. 

PRINCIPAL AND AGENT. See Corporations; Insurance; Vendor and Pur- 
chaser; Intoxicants; Carriers; Principal and Surety; Trials; ' In-  
junctions; Escrow. 

1. Contracts, Written-Parol Evidence-&'ra?~d-SLtpulations-mincipal 
and Agent-Statute of Frauds.-The principle tha t  a written con- 
tract may not be contradicted or varied by par01 evidence has no 
application when the writing itself is attacked for fraud; for if the 
contract is  vitiated by fraud, its provisions are  carried with it, and 
a clause in  a contract of sale that i t  may not be varied by the rep- 
resentations of the sales agent cannot have any effect i f  the contract 
itself fails. Instances in  which promissory representations may be 
false and vitiate a written contract, as  where they include misrep- 
resentations of existing facts, cited and discussed by WALKER, J. 
Machine Co. v. BulZock, 1. 
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PRINCIPAL AND AGENT-Continued. 
2. Railroads-Negligence-Principal and Agent-Scope op Agent's Au- 

thority-Declaration-Rumors-Hearsa~~-EviiIence.-Where a rail- 
road company is sued for the negligent killing of plaintiff's intes- 
tate, a fireman on defendant's train, owing to a n  alleged defect in  
defendant's water spout he was required to  use i n  filling the Iocomo- 
tive with water, declarations of a station hand a s  to the condition of 
the  spout, in  plaintiff's favor, are  not within the scope of the declar- 
ant's agency, and inadmissible as  hearsay; likewise, rumors in the 
neighborhood lo that effect, the latter being of less probative force 
than the former. Barnes o. R. R., 581. 

3. Written Contract-B'alse Warranty-Principal and Agent.-Where i n  a 
written contract of sale of goods made by an agent there is a pro- 
vision limiting the authority of the agent to make representations 
respecting the goods, and the dcfense is established by the pur- 
chaser that  the contract itself was obtained by the agent's fraud, 
the principal i s  bound by the representations made by the agent, 
though contradictory of the writing. Machine Co. v. McKay, 584. 

PRINCIPAL AND SURETY. 
1. Attachment-Principal and Agent-Prmcipul and Surety-Judgment 

i n  Former Action-Payment-Property Subject to Levy.-A nonresi- 
dent of this State sued a resident hereof in our courts upon a note se- 
cured by a chattel mortgage on personal property situated here, and 
in a n  attachment proceeding gave the required bond with a n  indem- 
nity company a s  surety, and through i ts  agents and attorneys, who 
also represented the surety company, sold the mortgaged property. 
In  that  proceeding the defendant recovered damages to the value of 
the  property thus sold against the plaintiff therein and his surety, 
which was paid by the latter. The present action is on a note made 
by the plaintiff and defendant in  the first named action, and on at- 
tachment issued against the proceeds of sale of the property therein 
which had been paid into court: Held, upon the payment of the 
judgment for damages in  the first named action, the title to the 
property seized passed from the estate of the  original owner to the 
plaintiff i n  the claim and delivery proceedings, who is codefendant 
here, and this  seizure and sale having been a t  such defendant's suit 
and by his attorneys both in  law and fart, the property should be 
considered his, subject to the rights of the present plaintiff under 
attachment levied, nnless it  is shown that  the ownership has been 
altered or i n  some way affected. Bank v. Surety Go., 506. 

2. Przncipal and Agent-Princtpal and Surety-Equitable ~ssiqnrucenl- 
Evzdence-Possession.-Under the circumstances in  this case it is 
held that  the agents or attorneys for the nonresident defendant hold 
the proceeds of the sale thereunder for such nonresident defendant, 
and not for the indemnity company, surety in  the elaim and deliv- 
ery proceedings, and that  nothing in the evidence tends to show a 
pledge or equitable assipnmmt thereof by the agents to the surety, 
for such required the delivery of possession, or that  it  was held by 
the agent for the surety, and the paper-writing relied on for this 
purpose shows, a t  most, that the moneys were only to  be retained 
by the agents within the jurisdiction of our courts. Ibid. 

PRIVY EXAMINATION. See Acknowledgment. 
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PROBATE. See Courts. 

PUBLIC SALES. See Sales. 

RAILROADS. See Easements; Eminent Domain; Corporation Commission; 
Evidence; Master and Servant. 
2. Railroads-Subsequent Negligence-Increased Damages-Ponding Wa- 

ter-Questzons for Jury.-Where a railroad company, in  construct- 
ing its road, more than five years before the commencement of the 
action, has constructed an insufficient culvert to carry off the water, 
causing it  to pond upon plaintiff's land to his damage, and there is  
further testimony that, within that period, the defendant had allowed 
the culvert to fill with mud and trash, stopping it  up, and greatly 
increasing the damage to his land, the court upon the additional 
testimony cannot hold that the plaintiff's cause of action is barred. 
Duval v. R. R., 448. 

2. Same-Interpretation of Statutes.-The five-year statute of limita- 
tions, applying to damages caused to lands by a railroad company in 
constructing its road, is inapplicable where the injury complained 
of is caused by i ts  negligent failure to keep open a culvert i t  had 
there constructrd, causing further damage to lands by the ponding 
of water thereon, for, this adidtional damage is  a wrong of a differ- 
ent character than that  contemplated by the statute. Ibzd. 

3. Railroads-Negligent Constructzon-Damages-Ponding Water-Subse- 
quent Neglzgence.-Where a railroad company has built a culvert 
under its road to carry off the water, and thereafter has permitted 
this culvert to become stopped with mud and trash so as  to  cause 
further damage to plaintiff's lands by the ponding of water thereon, 
the plaintiff's cause of action comes within the principle of a renew- 
ing trespass. Ibid. 

4. Railroads-Master and Servant-Fellow-servant Act-Respondeat Su- 
perior-1nterpretatio.n of Statutes.-The charge of the court applying 
the doctrine of respondeat superior, under the Fellow-servant Act, 
where a section hand of a railroad was negligently injured while car- 
rying a cross-tie with a fellow-servant, and under the direction of the 
section-master, is approved under Fitxgerald v. R. R., 141 N. C., 535. 
Wells v. R. R., 368. 

5. Railroads-Master and Servant-Fellow-servant Act-Interpretation of 
Statutes.-Where two employees of a railroad company were in- 
structed by their superior to do certain work, requiring the use of a 
ladder, and a ladder which had been discarded by the company is 
selected from several supplied by the company, which proves defect- 
ive, the others being sound, and one of the employees sustains a fall 
because of the defect and receives the injury complained of and sues 
for damages therefor, Revisal, sec. 2646, known as  the Fellow-servant 
Act, applies, and the plaintiff is not barred of his recovery if i t  
should be established that  his fellow-servant, who was his superior, 
selected the ladder without using reasonable care. Mincey v. R. R., 
467. 

RECEIVERS. See Corporations. 

RESCISSION. See Reformation, Rescission, and Cancellation. 
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RECORDARI. See Justice of the Peace. 

REFERENCE. See Deeds and Conveyances. 
Reference-Exceptions-Appeal and Error-Debtor and Creditor-Agree- 

ments-Bills and Notes-Continued Laabilzty-Novation-Practice.- 
In an action to recover upon a note, the defense was relied upon 
that under a subsequent agreement the plaintiff released the defend- 
ant  from liability thereon by substituting, for a valuable considera- 
tion, another in  his place. The matter was referred, report made 
to the court, and judgment was erroneously entered against the 
the plaintiff without passing upon his exceptions. The cause i s  re- 
manded for the exceptions to be heard and for the trial court to as- 
certain whether, by the subsequent agreement, upon the facts, the de- 
fendant was released from liability on his note; and if not, the 
plaintiff is entitled to recover the amount found due, and costs. 
Ponder v. Green, 50. 

REFORMATION, RESCISSION, AND CANCELLATION. 
1. Contracts-Vendor and Vendee-Fraud-Rescission-Notifccatzon-Rule 

of the Prudent Man.-The defendant having contracted with the 
plaintiff for the purchase of a large number of sewing machines, 
induced by the fraudulent misrepresentations of the latter's agent 
as to exclusive territory, when the agent knew a t  the time i t  was 
largely occupied by another to whom he had sold like articles, i t  
was for the jury to determine whether the defendant acted as  an 
ordinarily prudent man would have done in not sooner notifying the 
plaintiff of his election to rescind the transaction, under evidence 
tending to show that he so notified the plaintiff when he discovered 
the fraud while working the territory contracted for, about eighteen 
days after he could probably have sold any of the machines. Machine 
Co. v. Bullock, 1. 

2. Deeds and Conveyances-Equity--Reformation-Husband and Wife- 
Evidence-Communications, etc.-Interpretation of Btatutes.-Where 
a deed made to husband and wife, upon its face, conveys lands to 
them as tenants in common, and i t  is  sought to be reformed, for mu- 
tual mistake, so as  to convey a n  estate in entirety, the wife being 
then dead, it  is competent for a party in interest to testify to decla- 
rations of the deceased wife, made in the presence of the husband, 
who is still living and a party to the suit, against his interest, to 
which he made no denial. Revisal, see. 1631. Highsmith v. Page. 355. 

3. Deeds and Conveyances-Reformation-Equzty-Mutual Mistake-In- 
nocent Purchasers-Time of Notice.--Where a suit is  brought to cor- 
rect a deed to standing timber on a larger acreage of land than was 
intended by the parties, for mutual mistake, against one claiming to 
be an innocent purchaser for value, without notice, an issue is pre- 
sented as to whether the defendant had notice of the plaintiff's equity 
a t  the time he bought the timber from the plaintiff's grantee, and 
paid for i t ;  for if he did not have notice a t  that time, he acquires 
title to the timber embraced in the conveyance free from the equity 
sought to be established. Dameron v. Lumber Go., 495. 

4. Name-Pleadings-Evidence-Burden of Proof.-A conveyed the tim- 
ber growing on certain described lands to  B, who conveyed to C. 
Thereafter @ obtained from A a conveyance, referring for description 
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REFORMATION, RESCISSION, AND CANCELLATION-Continued. 

to the first deed, granting a n  extension of time within which to cut 
and remove the timber. In  a suit brought by A against C to  correct 
the deeds for mutual mistake in the quantity of t i m b ~ r  conveyed, the 
plaintiff must either show that  C purchased from B with knowledge 
of his equity, or allege and prove that  there was mutual mistake in 
the conveyance extending the time for cutting the timber. Ibid. 

5. Deeds and Conveyances-fkformation-Equity-Mutual Mistake- 
Fraud.-A deed cannot be corrected or reformed because of the mis- 
take of one of the parties to it, but only when the mistake is  mutual; 
or when the mistake of one party is  brought about by the fraud of 
the other. Ibid. 

6. Parol Contracts-Statute of Frauds-Fraud i n  the Procurement- 
Benefits Retained-F2epudrutzon ,n Part-Equity.-Where a contract 
concerning a n  easement in  lands, required by the statute of frauds- 
to be in writing, rests in  parol, and i t  is  shown that i t  was procured 
by fraud of the party seeking to avoid it, he will not be permitted to 
retain the advantage he has derived under i t  and repudiate the other 
part of his agreement. Herndon v. R. R., 650. 

7. Railroads-Eights of Way-Dceds and Conveyances-Fraud-Cancella- 
tion-Equity-Condenmation-1Measure of Damages.-Where a rail- 
road company has procured a deed for i t s  right of way from the 
owner of the lands by fraud, the latter is entitled to have the deed 
canceled, in  which case the former would be left to its right of con- 
demnation, wherein it  would have to pay for all damages, which, in 
this case, would include those arising to the plaintiff in  having his 
pasture divided by the roadbed, without means of passage by his 
cattle from one part of the plantation to the other. Ibid. 

8. Deeds and Conveyances-Descrzptions-Former Deeds-Calls-Mts- 
takes-Questions of Law.-Where upon the face of a deed i t  appears 
that  a mistake has been made in locating one of its calls, which is 
readily ascertained from the further calls and descriptions contained 
in the instrument, as  in  this ease, a call for the "west" side of a 
swamp when i t  unmistakably appears that  the "east" side thereof 
was intended, and to carry out the description a s  written i t  would 
be necessary to extend two lines of the boundaries, while otherwise 
the boundaries would be perfe~t ly described, the courts will correct 
the mistake thus evidently made, as a matter of law, so a s  to ef- 
fectuate the plain intent of the parties; and this rule will also apply 
where one deed refcrs to a former deed i n  the chain of title for de- 
scription of the lands, so that, construed together, the mistake will 
be made apparent by reference to the description in the former deed. 
Ipock v. Gaskins, 673. 

9. Deeds and Conveyancrs-Descriptzon-Calls-Mistake-Questions of 
Law-Verdict-Harnlless Error.-Where in  a n  action to recover lands 
a mistaken call in  tlie deed under which a party claims as color ex- 
tends his lines so as t o  include the locus i n  quo, and the trial judge 
erroneously leaves i t  to the determination of the jury, upon the evi- 
dence, as  to whether. the call was a mistake, 3 verdict against the 
claimant upon the question of adverse possession necessary to ripen 
his title, renders harmless the error committed by the Court. Ibid. 
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REFORMATION, RESCISSION, AND CANCELLATION-Continued. 
10. Deeds and Conveyances-Description-Calls--stions of Law- 

Written Contracts-Parol Evidence-Equity.-Where the court cor- 
rects, a s  a matter of law, an evident mistake appearing in the face 
of a deed to ldnds, it  is  to effectuate the intention of the parties a s  it  
appears from the language of the conveyance itself, and the rule that 
a written instrument may not be varied by parol evidence, and the  
equitable principle applicable where the instrument itself is sought 
to  be corrected, have no application. Ibid. 

11. Deeds and Con~eyances-Deswiptzon-Calls-Mistalce-Questions of 
Law-Color-Harmless Error.-Where title to lands is claimed by 
adverse possession under a deed as color, the color of title cannot 
extend beyond the boundaries contained in the deed, and the land 
thus claimed must be located within the boundaries given; and 
hence, where it  is evident, irom the other parts of the description 
of the lands as  contained in the deed, that  a mistake has been made, 
so a s  to include the loqus i n  quo, against the  manifest intent of the 
parties, the on6 claiming i t  under color cannot go beyond the bound- 
arics ascertained a s  a matter of law to be those of thc land actually 
conveyed. Rogers v. Mabee, 15 N. C., 180, and McConnell v. McCon- 
nell, 64 N. C., cited and distinguished. Ibzd. 

REGISTRATION. See Acknowledgment; Statute of Frauds; Landlord and 
Tenant. 

REHEARING. See Appeal and Error. 

RELIGIOUS SOCIETIES. 
1. Religious Denominations-Free-Wzll Daptzst-Independent Govern- 

ment-Majority Rule.-The colored "Free-Will Baptist Church" a t  
Pantego, like all other Baptist churches, is congregational in  i ts  
church polity. Each congregation is  independent in government, 
and a majority of its members control. Windley v. McCliney, 318. 

2. Same-Church Polity-Conference - Injunction - Rights of Members. 
A "Free-Will Baptist Church" held its property under a deed made 
to its trustees in  that name. The congregation of this church united 
with other churches in an annual conference known a s  "United 
American Free-Will Baptist," which adopted a certain discipline a t  
one of the conferences, which was subsequently revised, but there 
was a division, and a t  the next conference those churches which had 
voted to reject the revision were denied a seat in the conference. 
Threafter the members of this church by a divided vote adopted the 
conference revision, whereupon the minority withdrew and chose 
another pastor. Subsequently the majority of the congregation of 
the church elected trustees for the property, and chose a pastor. I t  
appeared that  there was no difference i n  doctrine or denominational 
creeds. In  an action to enjoin the majority faction from worship- 
ing in  the church building, owned by the congregation, i t  is  Held, 
the congregation had a right to join the conference and adopt its 
discipline, but this did not destroy their individuality and independ- 
ence as  a congregation, and that  neither faction had the authority 
to exclude the other from worshiping in the church, the ownerspip of 
the church building being in the whole membership, i ts  use con- 
trolled under the majority rule. Ibid. 
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REMOVAL OF' CAUSES. See Appeal and Error; Trespass. 
Removal of Cause-Misjoinder of Actions-Rights of Defendant-Venue 

-Mortgages.-A plaintiff cannot deprive defendant of the right to 
have a local cause of action tried in  the proper county, or change 
the venue to the prejudice of the defendant and against his will, by 
uniting two causes of action having different venues. This rule, 
however, does not apply to actions for foreclosure of mortgages. 
Cedar Works v. Lumber Go., 603. 

REVISAL. 
SEC 

78. When determinative issues arise before the clerk, the cause should 
be transferred to next succeeding term. Mills v. iMcDanze1, 112. 

114. When determinative issues arise before the clerk, the cause should 
be transferred to next succeeding term. Mills v. MeDaniel, 112. 

254. Denial of paternity in  bastardy proceedings need not be in  writing, 
and regularity of proceedings before a justice of the peace is pre- 
sumed on appeal. S.'v. Currie, 275. 

326. An appeal from an order for a 'survey in processioning lands is  pre- 
mature. Chadwick v. R. R., 209. 

383. Where adverse possession of lands is shown for more than thirty 
years, i t  is presumed that claimant has had a t  least constructive 
possession before suit brought, etc. Stewart v. McCormick, 625. 

383. This section does not apply to this case, there being no evidence of 
possession by the claimant of the lappage. Mintx v. Russ, 538. 

391 ( 3 ) .  Relative to pleading the ten-year possession of mortgagor, i t  is 
waived when adverse party obtains permission of court to reopen 
case and introduce evidence to show mortgage was kept in  date. 
Ferrell v. Hinzon, 348. 

408. A wife may sue in her own right, and her husband joined to assist 
her. Ripe v. Herman, 107. 

419. Actions to annul grants for lands lying in several counties may be 
brought in any one of them. Hardwood Co. v. Waldo, 196. 

419. Action for trespass quare clausum fregit is local, where damages are 
sought for cutting off the timber, and should be brought in county 
where the land is situated. Cedar Works v. Lumber Co., 603. 

423. Where nonresident plaintiff sues nonresident defendant in trover for 
timber cut upon land in a different county, he must show defend- 
an t  had property or conducted business in that county, or cause is 
removable. Cedar Works v. Lumber Co., 603. 

425. Motion to change venue of action must be made, for misjoinder, be- 
fore demurrer. Cedar Works v. Lumber Co., 603. 

440 ( 1 ) .  Service of process on resident director of foreign corporation is 
valid. Menefee v. Cotton Mills, 164. 

469. Actions for damages to  land for wrongful cutting of timber, and for 
conversion of timber, may not be united. Cedar Works v. Lumber 
GO., 603. 

476. Causes improperly joined will be divided upon demurrer, though 
triable in different counties. Cedar Works v. Lumber Co., 603. 
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REVISA 
SEC. 
496. Where under ambiguous pleading actions for damages to land and 

trover for timber cut therefrom have been united, and motion to 
remove the cause erroneously denied, the cause will be remanded 
for the parties to amend or replead. Cedar Works v. Lumber Go., 
604. 

When determinative issues arise before the clerk, the cause should 
be transferred to next Succeeding term. Mzlls v. MeDaniel, 112. 

The cause should not be transferred to trial a t  term when it  is de- 
nied that  petition to condemn lands by a railroad company was 
made in good faith. R. R. v. Qahagan, 190. 

Transcribed stenographer's notes of trial should not be made a part 
of the case on appeal. Brewer v. LVanufacturzng Co., 211. 

When determinative issues arise before the clerk, the cause should 
be transferred to next succeeding term. Mzlls v. MeDaniel, 112. 

Where there is evidence that a continuing trespass on land will pro- 
duce injury, an injunction should be granted. Button v. Button, 
665. 

Where there is evidence that a continuing trespass on lands will pro- 
duce injury, an injunction should be granted. Sutton w. Button, 
665. 

A written assignment of a lease of lands for more than three years 
need not be under seal. Stephen v. Midyette, 323. 

Both parties claiming land from common source, one of them not 
having been in possession, the prior registered deed of the other 
will control. Mintx v. R ~ s s ,  538. 

In trial in Superior Court on appeal from Corporation Commission's 
order for two railroads to build a union depot, evidence of the ef- 
fect upon a near-by town, where one of the depots is situated, is  in- 
competent. B. v. R R., 270. 

If a more perfect return is  required in bastardy proceedings, the 
court may have it sent up. S. w. Currie, 275. 

The court may have a more perfect return sent up in  bastardy pro- 
ceedings. S. v. Currie, 275. 

Itemized verified account of goods sold is prima facie evidence be- 
fore a justice of the peace which may be rebutted. Manufacturing 
Go. v. Sexton, 501. 

To engraft a par01 t rust  on lands claimed under the same deed, de- 
clarations of deceased grantee are objectionable. Boney v. Boney, 
614. 

Where a deed made to husband and wife is sought to be reformed, 
declarations of deceased wife made in presence of the husband, 
now living, and against his interest, are  competent. Highsmith v. 
Page, 355. . 

An entry of "a parcel or tract of land vacant, unappropriated, and 
subject to entry," is sufficient under this section. Gain v. Down- 
ing, 692. 
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An enterer on State's land may not plead that a former entry is 
void for insufficiency of description. Cain v. Downing, 592. 

Where grants to lands in  several counties have been issued, suits to 
annul them may be brought in  only one of these counties. Section 
419. Hardwood Co, v. Waldo, 196. 

Where claimant contracts with owner to complete house for one sum, 
itemized statement .of material furnished is  unnecessary for pur- 
poses of lien, but failure to state time of completion cannot be 
cured by amendment. Jefferson v. Bryant, 404. 

This section does not apply to interstate commerce. S, v. Allen, 226, 

( 5 - )  A railroad company may condemn a right of way across the 
track of another such company. R. R. v. R. R., 531. 

Issues of fact are not raised to  be tried in term, by denial that peti. 
tion to condemn lands by a railroad company is made in good faith. 
R. R. v. Gahagan, 190. 

This section, construed with section 529, raises only issue as  to dam- 
ages in condemnation proceedings by a railroad company. R. R. v. 
Gahagan, 190. 

An employee is not barred of recovery against a railroad for injur- 
ies received by the use of a defective step-ladder selected by a 
fellow-servant; and i t  is not required that the employee be en- 
gaged in the running of the trains. Mincey v. R. R., 467. 

The courts may order a sale of property devised for religious pur- 
poses, when it  otherwise would fail of i t s  purpose. Church v. Ange, 
314. 

To test the constitutionality of a license tax i t  may be paid under 
protest and suit entered for its recovery. N ,  v. Nnipes, 242. 

Where a widow has qualified as executrix of her husband, and then 
dissents, the effect i s  to give her a life estate, free from credi- 
tors, by right of dower. Lee v.  Giles, 541. 

3138. Unless the intent otherwise appears, a devise of lands is in fee. 
Jones v. Richmond, 553. 

3269. A judgment on a verdict of guilty of the offense prohibited by sec- 
tion 3349, a prisoner's motion to arrest will not be granted. S. v. 
Navage, 245. 

3349. Upon a verdict finding the prisoner guilty of the offense prohibited 
by this section, judgment may not be arrested on defendant's mo- 
tion. 8. v. Navage, 245. 

3406. A charge of embezzlement of lumber or money, in  an action for 
slander, is actionable per se. Beck v. Bank, 201. 

3524. Construed with this section, section 3525 gives the right of action 
against dealers. spencer v. Fisher, 116. 

3525. This section strictly construed and right of action given against 
dealers in  intoxicants. spencer v. Fisher, 116. 

3534. This section does not apply to intoxicants subject,to interstate com- 
merce. S. v. Allen, 226. 

636 
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REVISAL-Continued. 
SEC. 

3597. The penalty for removing unbranded and untagged cotton-seed meal 
does not apply to the user of the fertilizer. Johnson v. Carson, 371. 

3631. I t  i s  murder in the first denree if committed in  the perpetration of 
a robbery. 8. v. Logan, 235. 

3712a. This section, relating to usury, does not apply where equitable re- 
lief is  sought. Owens v. Wright, 127. 

3956. The penalty for removing unbranded and untagged cotton-seed meal 
does not apply to the user of the fertilizer. Johnson v. Carson, 371. 

3960. The penalty for removing unbranded and untagged cotton-seed meal 
does not apply to the user of the fertilizer. Johnson v. Carson, 371. 

4760. A fire insurance policy terminates upon request of insured for can- 
cellation, without the necessity of physical defacement. Manufac- 
turing Co. v. Assurance Co., 88. 

4976. An unnumbered or unregistered boat will not deprive a pilot of his 
fees. Semble, the courts are  without original jurisdiction to de- 
termine whether the rules of the commissioners of navigation a re  
reasonable. Davis v,  Heide, 476. 

SALES. See Intoxicants; Judicial Sales; Mortgages. 

1. Public Sales-Illegal Contracts-Suppression of Bidding.-An agree- 
ment to  suppress bidding a t  a public sales is  contra bonos mores, 
and the law will not assist either party to enforce such an agree- 
ment. Owens v.  Wright, 127. 

2. Same-Offer and Acceptance-Considcra1ton.-As a result of an agree- 
ment between plaintiff and defendant made a t  a public sale, that 
the former should pay the latter the amount of his bid and a certain 
sum of money on a note he owed him, the property was knocked 
down to the defendant. The plaintiff was unable to comply with his  
part of the agreement, whereupon the defendant made a proposi- 
tion that if the plaintifl' paid a certain less sum by noon of that  day 
he should have the property, which the plaintiff accepted, and before 
the appointed time went to the defendant to  pay the agreed sum, 
and found that the defendant had sold to a third party: Held, ( 1 )  
the first agreement was unenforcible, not having been complied with, 
and as  being contra bonos mores; ( 2 )  the subsequent offer and ac- 
ceptance made a new and separate contract, not affected by the in- 
firmity of the first, and is enforcible. Ib id .  

SEWERAGE. See Municipal Corporations. 

SLANDER. 

1. Slander-Infamous Offense-Actiomable P e r  He-Interpretation of 
Statutes.-In an action to recover damages for slander, the de- 
fendant's accusation that  plaintiff had embezzled lumber or money 
is equivalent to  charging him with the commission of a felony, o r  
infamous offense, punishable by imprisonment in the penitentiary, 
as  in  cases of larceny (Revisal, see. 3406) ,  and is  actionable per se. 
Beck v. Bank, 201. 
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2. Blander-Actionable Per  Se-Malice-Presumptiorts.-Malice, an es- 
sential element of slander, i s  generally presumed where the words 
spoken are actionable per se, until the truth thereof is proved, ex- 
cept where the occasion is privileged or prima facie excuses the pub- 
lication. Ibid. 

3. Slander-Malice-Presumptions-Evider~ce-Rebuttal.-The presump- 
tion of malice, i n  a n  action to recover damages for slander, when 
the words spoken are actionable per se, may be rebutted. Ibid. 

4. Blander-Actionable Per  Be-Evidence-Questions for  Jury.-Where, 
in an action for slander, the words spoken are actionable per se, 
and the evidence is conflicting, the question should be submitted to 
the jury, with the burden of proof on defendant to show whether 
the defendant uttered the slanderous words maliciously, or whether 
they were true, and, if so, whether he was justified or excused in do- 
ing so. Ibid. 

STATE'S LANDS. 
1. State's Lands-Grants-Fraud-Venue-Revisal -Interpretation of 

Statutes-In Pari  Materia.-The various parts or sections of the Re- 
visal of 1905 that are i n  part materia are considered one and the 
same statute, and should be so construed as to determine the true 
intent of the Legislature, and "its clauses and phrases should not be 
studied as  detached and isolated expressions, but the whole and 
every part of the statute must be considered in fixing the meaning 
of any of i ts  parts," and to give effect, i f  possible, to all of its clauses 
and provisions. Hardwood Go. v. Waldo, 196. 

2. Bame-Land in Beveral Counties.-While section 1748, Revisal of 1905, 
provides that any one claiming land under certain grants or pat- 
ents, considering himself aggrieved by their issuance to any other 
person since the year 1776, against law or obtained by false sugges- 
tion, surprise, or fraud, may bring his action in the Superior Court of 
the county in which such land may be, for the purpose of having the 
grant repealed or vacated, etc., i t  should be construed in connection 
with section 419 of the Revisal, which provides that an action for 
the recovery of real property, etc., shall be tried in the county in 
which the subject of the action or some part thereof is situated; 
and when i t  appears, in a n  action for the cancellation of several 
grants, brought under the provisions of Revisal, see. 1748, some of 
which lay in a different county from that wherein the action was 
brought, that the allegation of fraud and false suggestion involve 
one and the same transaction, affecting each and all of the grants, the 
subject of the litigation, it  comes within the provisions of section 419, 
and it  is unnecessary to  bring a separate action in respect to the 
grants issued in the other county, some of the lands, the subject of the 
action, lying in the county wherein the action was brought. Ibid. 

3 .  State's Lands - Vague Description - Protestant's Rights. -Plead- 
ings - Interpretation of Btatutes. - Where a protestant against 
an entry of State's lands seeks to show that the entry protested 
against is void for insufficiency of description of the lands sought 
to be entered, he denies the existence of the very fact which con- 
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STATE'S LANDS-Continued. 
stitutes the essential basis of his protest, that the entry covers lands 
belonging to hini, which the State had no right to grant, having 
parted with the title. Revisal, sec. 1709. Gain v. Downing, 592. 

4. State's Lands-Entry-Vagueness of Description-Valid as to State- 
Subsequent Entry-Survey.-An entry on the State's vacant and un. 
appropriated land is not void for vagueness of description of the 
lands entered a s  between the enterer and the State, and an indefi- 
nite description may be cured by a subsequent survey, the entry be- 
ing valid so long as  there is  no subsequent entry made, which will 
entitle another to challenge the right of the enterer. Ibid. 

5. Same-Notice to Second Enterer.-The requirement that an entry on 
the State's vacant and unappropriated land describe the lands en- 
tered with sufficient definiteness, is  to give a second enterer notice 
or what lands have been entered; and as between the State and the 
enterer, the entry is not void for vagueness in description, for i t  
may be cured by a subsequent survey. Hence, a second enterer may 
not complain of a first entry being vague in its description of the 
lands, when he makes his entry after a survey has been made by 
the first enterer sufficient in i ts  description. Ibid. 

6. State's Lands-Entry-Vagueness of Description-Protestant's Title. 
A protestant against an entry on the State's vacant and unappro- 
priated lands cannot contest the entry for vagueness of the descrip- 
tion of the land without in some way showing some right or title 
therein in himself, for as  between the State and the enterer the en- 
try is valid, notwithstanding the vagueness in the description. Ibid. 

7. State's Lands-Entry-Description-Substantfa1 Compliance-Notice- 
Par01 Evidence-Interpretation of Statutes.-Where an entry on the 
State's lands describes the lands entered as  a certain tract of land, 
being 200 acres near Colly Swamp, in Colly Township, and in and 
around Ditch Bay, adjoining the lands of D., M., O., .and others, and 
being "a parcel or tract of land vacant, unappropriated, and subject to 
entry," the description is a substantial compliance with Revisal, _ 
1707, and sufficient notice to a subsequent enterer that the lands 
have been previously appropriated; and it  is error to exclude evi- 
dence tending to fit the lands to the description contained in the 
entry. Ibid. 

STATUTES. See Insurance; Drainage Districts; ~ m i n e n t  Domain; Slander; 
Appeal and Error;  Equity; Corporations; Intoxicants; Homicide; Mu- 
nicipal Corporations; Criminal Law; Taxation; Liens; Trusts; Penal- 
ties; Pilots; Justice of the Peace; Executors and Administrators; 
Deeds and Conveyances; Wills; State's Lands; Parties; Evidence; 
Usury. 

STATUTE OF FRAUDS. 
1. Contracts, Written-Parol Evidence-Fraud-Stipulations-Principal 

and Agent-Statute of Frauds.-The principle that  a written con- 
tract may not be contradicted or varied by par01 evidence has no ap- 
plication when the writing itself i s  attacked for fraud; for i f  the 
contract is vitiated by fraud, its provisions are carried with it, and 
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STATUTE OF FRAUDS-Continued. 
a clause in a contract of sale that it  may not be varied by the rep- 
resentations of the sales agent cannot have any effect if the contract 
itself falls. Instances in  which promissory representations may be 
false and vitiate a written contract, as  where they include misrep- 
resentations of existing facts, cited and discussed by WALKER, J. 
Machine Co. v. Bulloclc, 1. 

2. Lessor and Lessee-Statute of Frauds-Assignment of Lease-Time of 
Possession-Par06 Evidence.-Where there is  a written lease of land 
for five years, and the lessee assigns i t  in  writing for the remaining 
term of three years, possession to be delivered on demand, parol evi- 
dence is competent to show the time the transfer was to take effect, 
i t  appearing that the demand was made a t  the time testified to, and 
the evidence being explanatory of, and not contradicting, the writ- 
ten agreement. Stephen v. Midyette, 323. 

3. Lessor and Lessee-Statute of Frauds-Assignment of Lease-Seal. 
The written assignment on a lease of lands for more than three years 
is not required to be under seal, by our statute, Revisal, 976. Ibid. 

4, Statute of Frauds-Pleadings-Demurrer-Evidence-0bections and 
Exceptions.-The statute of frauds must be pleaded, unless title is  de- 
nied, and it  cannot be made available by a demurrer or an objection 
to evidence. Ibid. 

5. Lessor and Lessee-Leases-Statute of Frauds-Written Assignment- 
Registration.-The written assignment of a registered lease of lands 
for more than three years is not required to be registered under our 
statute. Ibid. 

6. Parol Contracts-Statute of Frauds-Pleadings-Evidence-0bjections 
and Exceptions-Easements-Deeds and Conve~/ances-Prescription. 
-A parol contract relating to land is voidable, and not void, and, 
when executed, not denied, and the statute of frauds not pleaded, and 
the evidence to prove i t  is not objected to, the statute requiring i t  to  
be in  writing has no application. Henderson v. R. R., 650. 

7. Deeds and Conveyances-Prescription-Railroads-Easements-R2ghts 
of Way-Parol Contracts-Statute of Frauds.-Where for mutual con- 
siderations a railroad company in acquiring a right of way has en- 
tered into parol agreement with the owner to construct an underpass 
or cattle-run under its track for the use of the owner whose land lay 
on both sides of the railroad, and which has been fully executed, 
and subsequently the railroad company attempts to cl6se up the run- 
way, which plaintiff seeks to enjoin, the interest claimed by the plain- 
tiff is  an easement in the lands which cannot pass except by deed or 
prescription. Ibid. 

8. Parol Contracts-Statute of Frauds-Frauds i n  the Procurement- 
Benefits Retained-Repudiation i n  Part-Equity.-Where a contract 
concerning a n  easement in lands required by the statute of frauds 
to be in writing, rests in parol, and i t  is shown that i t  was pro- 
cured by fraud of the party seeking to avoid it, he will not be per- 
mitted to retain the advantage he has derived under i t  and repu- 
diate the other part of his agreement. Ibid. 
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STATUTE OF FRAUDS-Continued. 

9. Same-Railroads-Easements-Principal and Agent-Ratification- 
Evidence-Injunction.-The agent of a railroad company procured a 
deed to a right of way over the lands of the  owner, and there was 
evidence tending to show, as  a part of the consideration of the deed, 
tha t  the parties had agreed by parol that  the railroad should con- 
struct a siding on the lands and perpetually keep open an under- 
pass or cattle-run under the track for the owner's convenience, and 
furnish wire to inclose a pasture for cattle along the right of way 
granted. The company furnished the wire, constructed the under- 
pass, and subsequently attempts to fill up the underpass. In a suit 
seeking a permanent injunction, the defendant company pleads the 
statute of frauds and denies the anthority of its agent to make 
the contract alleged. There was further evidence on plaintiff's be- 
half that  he requested that  the agreement be put in writing, was in- 
formed by the defendant's agent that i t  would be unnecessary, tha t  
the defendant would keep its agreement, and that, if otherwise, the 
laws of the State would compel i t  to do so, which the plaintiff, be- 
ing without legal counsel, believed and acted on: Held, the com- 
pliance by the defendant with the terms of the parol agreement 
was evidence of ratification of the contract made by i ts  agent; the 
plea of the statute of frauds, with the other circumstances of this 
case, was evidence of fraud in the procurement of the deed for the 
right of way, which, if established, would set i t  aside; and to pre- 
serve the status quo of the parties, a restraining order should be 
granted to the hearing. Ibid. 

STENOGRAPHER'S NOTES. See Appeal and Error. 

STREETS AND SIDEWALKS. See Municipal Corporations. 

STREET RAILWAYS. See Carriers. 

SUPERIOR COURT. See Courts. 

SUPPRESSION OF BIDDING. See Sales. 

TAX, LICENSE. See Highways. 

TAXATION. See INunicipal Corporations. 
T 

1.  Taxation-Constitutional Law - Ezemptions-Religious Purposes- 
Rents and Profits-Interpretation of Statutes.-Our Legislature, in  
accordance with the authority conferred by section 5, Article V of the 
Constitution, in exempting property held for charitable and relig- 
ious purposes, have not extended the exemption so a s  to apply to 
property held by trustees charged with paying over to institutions of 
that  character the rents and profits of real estate held by them for 
that  purpose, though the "entire rents are faithfully used and applied 
exclusively" thereto. navis  v. Salisbury, 56. 

2. Same-Benevolent Societies.-Construing together the various sec- 
tions of chapter 46, Laws 1911, upon the subject of the exercise by 
the Legislature of the authority to  exempt certain property held 
for religious, educational, and other purposes, i t  is Held that neither 
the property of churches and other religious bodies held for rent, 
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nor the rent from such property, is exempt from taxation; whereas, 
in  the case of benevolent and charitable societies, both the building 
used for lodge and meeting purposes and the "proceeds and profits 
arising from rents, leases, etc., of rooms in such buildings are  ex- 
empt" when such rents are  used for charitable and benevolent pur- 
poses. Ibid. 

3. Taxation-Constitutional Law-Exemptions-Revenue and Machinery 
Acts-Interpretation of Statutes.-The Revenue and Machinery Acts 
of the Legislature should be construed together, and the Revenue Act 
of 1911, see. 5, was not designed or intended to establish or provide 
ror any specific exemption, but with a view of repealing former ex- 
emptions and as  a general declaration of the policy of the Legislature 
in  carrying out the permissive features of our Constitution, Art. 
V, see. 5, whereas section 7 of the Machinery Act of that  year ex- 
presses the particular intent of the Legislature as  to the exemp- 
tions to be allowed, and should there be a conflict between the two 
acts, the latter will prevail. Ibid. 

4. Taxation-Inheritance Tax--Prtvzlege Tax-Interpretatton of Statutes 
Constitutional Law.-The inheritance tax laws of 1911, -from sections 
6 30 21, inclusive, seem to be exact reproduction of those of 1907, 
and should there be a difference, the Laws of 1907 will control as  to 
the rate and amount of tax, and those of 1911 as  to the method of 
appraisement and collection, the same being constitutional and valid, 
a s  an excise and privilege tax on the transmission of property, and 
not to be regarded as  a tax on the property itself. R. v. Bridgers, 246. 

5. Taxation-Inheritance Tax-Suits, by- Whom Brought.-Suit for the 
collection of the inheritance tax, under the provisions of the statute, 
may be brought a t  the instance of the clerk of the Superior Court 
for the proper county or by the solicitor of the district; and i n  cer- 
tain instances collection of the tax under the usual method by dis- 
tress by the sheriff or tax collector is  authorized. Ibid. 

6. Taxation-Inheritance Tax-Clerks of Court-Appraisentents.-Under 
the provisions of section 15 of the inheritance tax laws of 1911, "it 
shall be the duty of the appra?ser ( the clerk of the Superior Court) 
a s  often and whenever occasion may require, to make a fair and 
conscionable appraisement" of the estates subject to  the tax, wilh 
a further duty to assess and fix the cash value of all annuities and 
life estates, growing out of such estates, upon which the inherit- 
ance tax shall be immediately payable out of the estate. Ibid. 

7. Taxation-Inherztance Tax-P~operty, When Valued-Taa, When Pay- 
able.-Under the provisions of the inheritance tax laws of 1911, while 
the tax may be made a personal charge in  the case of vested inter- 
ests, the same is  also payable out of the estate, or the portion of i t  
subject to the duty; and for the purposes of estimating the amount 
of the tax, the property must be valued a t  the time of the death of 
the testator or intestate, and i t  is assessable o r  payable a t  that  time 
or a s  soon thereafter a s  the proper and orderly administration of the 
estate permits, and in any event within two years of such death 
whenever i t  is practicable to appraise the property by any of the 
recognized methods and to ascertain the amount of the tax due. Ibid. 
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8. Taxation-Inheritance Tax-Valuation of Property-Contingencies- 
Collection of Tax.-Whenever the amount of the inheritance tax is  not 
practically ascertainable by reason of contingencies affecting the 
value of the estate subject to the same, or by reason of changes in 
the succession to holders subject to different rates, or where i t  is  
sought to make a contingent legatee subject to a personal charge 
for the tax before he has come into the enjoyment of the estate, o r  
where, by reason of the cbntingency, he may never become the 
owner, the imposition and collection of the tax must be postponed 
until the amount of the tax in the one case, or the person who may 
be charged with the same in the other, can be properly determined. 
Ibid. 

9. Taxa.tion-Inherztanee Tax-Whom Taxable-Contingencies--Cestui 
Que Trust-Interpretation of Statutes-Executors and Adminzstra- 
tors-Interest.--The inheritance tax is imposed on the transmission 
of the title to "any person or persons or to bodies corporate or poli- 
tic in trust or otherwise," and on the question of confining the effect 
of contingencies to those which render the ascertainment of the tax 
presently impracticable or impossible, the cestui que trust is only 
referred to  for the purpose of fixing the rate of taxation which the 
executor is  to  retain when the bequest is of money or is specific and a 
sale is necessary in  order to  obtain money to pay the tax, and said 
tax draws interest after two years from the death of the testator or 
the intestate, and is a lien on all the praperty subject thereto. Ibid. 

10. Tazation-Inheritance Tm--Vested Interests-Tax, W,hen Payable- 
Apportionment-Courts-Equity.-When life estates are vested, they 
are to be appraised by the clerk of the court, and the inheritance 
tax is payable immediately out of the  estate, according to such valu- 
ation, and, under section 10  of the act, when such or lesser estates a re  
dependent on contingencies, if the legacy is money, the tax is pres- 
ently payable from the whole amount; and if not money, the same 
may be "apportioned by order of court, or such orders may be made 
as  equity may require." Ibid. 

11. Tmation-Inheritance Tax-Conrts-Funds Transferred from Jurisdic- 
tion.-Under the inherent powers of the court and section 10  of the 
inheritance tax act, when the same is applicable, and especially 
where the fund is  directed to be transferred from this jurisdiction, 
the court can and should make proper orders and decrees to  se- 
cure the ultimate payment of the tax, either by causing a sufficient 
amount of the same to be invested within the jurisdiction or by re- 
quiring a bond for that  purpose, renewable from time to time, as  
the right and justice of the cause may require. Ibid. 

12. Taxation-Inheritance Tax-Monetary Legacy-Strangers-Life Estate 
Remainders-Appraisement-Same Rate.-When a monetary legacy 
is  given i n  trust to pay one the income for life and then the princi- 
pal t o  his children and children's children, all of whom are stran- 
gers to the testator, and subject to the same rate of taxation in each 
case, it is not required to  estimate the value of the life estate, but the 
executor may retain the tax on the entire amount of the legacy i n  
excess of $2,000, the amount of the exemption. Ibid. 
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13. Taxation-Inheritance Tax-Children and Grandchildren-Same Rate 
-Exemption.-Where a certain fund is  bequeathed to trustees, the in- 
come payable to testator's daughter for life, and a t  her death to his 
children surviving and the children of any deceased child, the legacy 
is entire, and the rate upon all the beneficiaries being the same, the 
$2,000 exemption shall be deducted and the tax on the excess pres-' 
ently paid. Ibid. 

14. Same-Devise-Intent-In Relation of Child-Same Rate.-Section 6, 
chapter 46, Laws 1911, imposes a tax sf % of 1 per cent on the excess 
over $2,000 on all legacies to the lineal issue, o r  lineal ancestor, or 
brother or sister of the decedent, or where the legatee stood in the 
relation of child, this to be determined in the first instance by the 
clerk of the Superior Court; and where there was a bequest in  trust 
for testator's daughters-in-law, who were entirely deserving, and 
whom the will throughout showed were held by the testator in  ten- 
der regard, the income subject t o  the inheritance tax should be im- 
posed a t  the said rate of 3/, of 1 per cent, this being the  rate imposed 
when one stood in relation of child. Ibid. 

15. Taxation-Inheritance Tax-Trusts and Trustees-Power to Invest- 
Sale to Pay Tax.--When the will authorized the trustee, if he deemed 
i t  best, to sell the property and convert i t  into money, and receive 
the proceeds and invest and reinvest this in the manner and as  
often a s  he saw fit, the trustee was empowered to dispose of any 
part of the trust fund to the amount required to  pay the inherit- 
ance tax. Ibid. 

16. Taxation-Inheritance Tax-Trusts and Trustees-Life Estate-Re- 
mainders-Appraisement.-Under the inhcritance tax laws, Laws 
1911, ch. 46, sec. 6 et seq., the exemption of $2,000 obtains as  to each 
legacy, and where a certain fund is bequeathed to a trustee, with 
income for life payable out of it ,  remainder over, the legacy is en- 
tire; and, when required, the value of the remainder is to be as- 
certained by appraising the value of the life estate and deducting 
it from the entire fund bequeathed. Ibid. 

TELEGRAPHS. 
1. Telegr~,hs-Servzce Message-Negligence.-Where a telegraph com- 

pany received a telegram for transmission and delivery and then 
finds out that  owing to an unavoidable occurrence i t  is unable to 
do so, i t  is its duty to notify the sender, and i t s  failure in this 
duty is evidence of negligence. Hoaglin v. Telegraph Co., 390. 

2. Telegraphs-E'ailure i n  Delivery-Negligence-Evidence-Prima Facie 
Case.-Where the failure of a telegraph company to deliver a tele- . 
gram which it  has accepted for transmission is  shown, a prima facie 
case of negligence is made out, which may be rebutted by evidence 
on behalf of the company showing that  i t  had exercised due care, 
or was prevented from delivering i t  by causes over which it had no 
control. Ibid. 

3. Telegraphs-Service Messages-Unavoidable Delays-Notify Sender- 
Free Delivery Limits-Negligence.-Where a telegraph company has 
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accepted a message for transmission and has necessarily sent it to  
a n  intermediate station, and the operator a t  the latter place finds 
that  i t  cannot be forwarded on account of a n  unavoidable accident 
to the line, i t  is  his duty to send a service message to the sending 
office so tha t  the sender may be notified; and where this is  not done, 
and damages are  proximately caused, the defendant cannot excuse 
itself from liability merely by showing that  the sender lived beyond 
the free delivery limits, without showing that  i t  reasonably en- 
deavored to find him within said limits, or that he was not therein. 
Ibid. 

4. Telegraphs-Unavoidable Interruptions-Repair of Lines-Negligence 
-Evidence.-While a telegraph company is not responsible for de- 
lays due to unavoidabIe inlerruptions in  the working of its Iines, 
such a s  those resulting from storms or atmospheric disturbances, or 
any other cause over which i t  has no control and against which, in  
the exercise of ordinary prudence and foresight, it was not rea- 
sonably practicable to guard, i t  must, under such conditions, make 
diligent effort to remove the obstrurtion and restore i ts  line to a 
normal condition, so i t  can perform i t s  usual functions. Ibid. 

5. Telegraphs-Negligence-Unavoidable Delay-Service Message-Issues 
-Proximate Cause-Instructions.-Where i n  an action for damages 
against a telegraph company there is  evidence of the defendant's 
negligence in  failing to deliver a message with reasonable prompt- 
ness, upon which an issue has been submitted to  the jury, and there 
is further evidence of negligence on the part of the defendant in  
not sending a service message to notify the sender, and that if the 
sender had been so notified he could have used other means of com- 
munication which would have avoided the injury, upon which no is- 
sue was submitted, i t  is  reversible error for the judge to charge the 
jury to answer the issue "Yes" if they found the service message had 
not been sent: ( a )  i t  excluded the question of proximate cause and 
misled the jury; (b)  i t  was for the jury to decide whether other 
means of communication were available, the use of which would 
have avoided the injury. and whether the sender would have used 
them; (c)  or whether the service message could reasonably have 
been delivered to the sender under the circumstances. Ibid. 

6. Telegrap,hs-Negligence-Instructions-Appeal and Error-indivisible 
Verdict-New Trial-Practice.-Where there are  two elements of 
negligence arising in a n  action and blended in the issue, and the 
court charges the jury incorrectly as  t o  one of them, so that this 
Court may not know with certainty tha t  the jury were not in- 
fluenced by the error, the verdict being indivisible, a new trial 
will be granted. Ibid. 

7. Telegraphs-Service Messages-Negligence-Heparate Issues.--Where 
i n  a n  action against a telegraph company two acts of negligence 
are  alleged, with evidence tending to establish each of them, one 
being the negligellt failure of the defendant to transmit and deliver 
the message and the other relating to the necessity for a service mes- 
sage t o  inform the sender that  the message could not be delivered 
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owing to the unavoidable interruption of the lines, the  plaintiff 
claiming that  he could satisfactorily have used other means of 
communication, i t  i s  better to present the two questions of negll- 
gence in  separate issues. Ibid. 

TENANTS I N  COMMON. See Deeds and Conveyances. 

Deeds and Conveyances-Grantee's Children-Tenants i n  Common.-Un- 
der a deed to lands made to a woman and her children, the grantee 
named, and her children living a t  the date of the deed, including one 
i n  ventre sa  mere, take a s  tenants in  common. Cullens v. Gullens, 
344. 

TENANTS AT WILL. See Trusts. 

TENANTS BY THE CURTEST. See Constitutional Law. 

TENDER. See Contracts. 

TIMBER DEEDS. See Deeds and Conveyances. 

TIMBER TREES. See Trespass. 

TIME, COMPUTATION OF. See Appeal and Error. 

TORTS. 

Torts-Destruction of Property-Interest-Jury's Discretion.-Where a 
tort committed consists in the destruction of property, the jury may, 
in their discretion, award interest on the value of the property de- 
stroyed from the date of i ts  destruction, in addition to the value 
of the property. Harper v. R. R., 451. 

TRESPASS. See Venue, 3 ;  Escrow, 6. 

1. Trespass-Inp.mction-Indemnity Bond-Orders-Subsequent Moteons 
-Courts-Discretion.-Where in  an action for conti~iuous trespass 
upon the lands of another a n  injunction is sought, and upon the 
hearing of the motion the judge requires the defendant to give a 
bond indemnifying the plaintiff against damages and permits the 
defendant to  continue to uae or go upon the land for a certain 
purpose eight months after i t s  giving the bond, t o  which order the 
defendant did not except, it is  Held, that  after the defendant had 
complied with the order and availed himself thereof for the period 
of time allowed, his motion, for a n  extension of time is directed to  
the discretion of the court, from which there is no appeal. Foster v. 
Carrier, 473. 

2. Trespass on Lands-Damages-Injunction-Financial Responsibility. 
A continuous tresydss upon the land of another to i t s  damage is of 
such a nature that  the law will give injunctive relief, irrespective 
of the question a s  to whether or not the trespasser is able to re- 
spond i n  damages. Ibid. 

3. Deeds and Conveyances-Conditions Precedent-Nonperformance- 
Trespass.-When one goes upon the lands of another under a deed 
which was only to be delivered upon his  performance of a certain 
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condition, which he has failed to perform, and the deed has not 
therefore been delivered, he is a trespasser on the lands. Ibid. 

4. Z'respass-Timber Trees-Beuerance and Kernoval-Personal Property 
Actions-Jurisdiction.-Where timber trees are  severed from the 
lands of the owner by a trespasser, and carried away by him, the 
title to the trees i s  still in  the owner, and he is entitled t o  all reme- 
dies which the law affords for the recovery of any other personal 
property or chattels wrongfully taken or detained. Cedar Works v. 
Lumber Co., 603. 

5. Kame-Damages lo Lands.-The character of trees severed by a tres- 
passer from the lands i s  changed from realty to personalty, and when 
the trees have been carried away, the owner of the lands and trees 
may sue i n  trover and conversion, or in  trespass de bonis asportalis 
for the value of the trees, both of which actions are transitory, or 
for  trespass quare clausum fregit, which is  local, and should be 
brought in  the county wherein the land is situated. Revisal, sec. 
419. Ibid. 

6. 8amc-Causes Improperly Joined-Amendments-Pqlactice.-An action 
for damages for trespass on land for the wrongful cutting and carry- 
ing away of timber trees, and also for their conversion, which require 
different places of trial, cannot be joined (Revisal, sec. 4 6 9 ) ;  and 
where, on appeal from a motion to remove the cause, the pleading 
i s  ambiguous and both actions have been united, and the motion 
erroneously denied, the cause will be remanded so that the parties 
may amend or replead. Revisal, see. 496. Ibid. 

7. Trespass-Damages to Lands-Beverance and Removal of Tree.?-Noit- 
resident Parties-Pleadings-Amendments-Jurisdiction.-Where a 
nonresident plaintifl' sues to recover of a nonresident defendant the 
value of timber trees alleged to have been cut and removed by the de- 
fendant to a different county from that wherein the lands are  situate, 
and brings his action in the county where the conversion is  allegzd 
to have occurred, to maintain his action in the latter county, he must 
show that  the defendant conducted business or had property therein, 
or the cause i s  removable to the county where the land is situate, 
that  being the county wherein the cause of action arose (Revisal, 
sec. 423) ; and where this does not appear, i t  is proper for the court 
to  allow an amendment to the complaint and to the affidavit upon 
which a motion to remove the cause is based, should the parties so 
desire. Ibid. 

8. Removal of Cause-Misjoinder of Actions-Rights of Defendant- 
Venue-Mortgages.-A plaintiff cannot deprive defendant of the right 
t o  have a local cause of action tried in the proper county, or change 
the venue, to the prejudice of the defendant and against his will, by 
uniting two causes of action having different venues. This rule, how- 
ever, does not apply to actions for foreclosure of mortgages. Ibid. 

TRIALS. See Evidence. 

1. Contracts-Fraud-Rescission-Vendor and Vendee - Instructions - 
Evidence-Questions for Jury.-When, as  in  this case, a contract for 
the sale of goods has been induced by fraud, the vendee has a right 
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to rescind the contract and return the goods, and under the evidence, 
and under proper instructions from the court, the question was for 
the jury. Machine Go. v. Bullock, 1.  

2. Master and Xervant-Contributory Negligence-Pleadings-Kurden of 
Proof-Issues-Instructions.-When in a n  action for damages for 
the wrongful killing of plaintift's intestate the issues of negligence 
and contributory negligence are  presented, the latter upon the theory 
that  the deceased met his death while acting in disobedience of the 
defendant's orders, a s  the proximate cause, requested instructions 
which refer this element of defense to the issue as  to negligence, are 
properly refused, a s  it  is the duty of the defendant to plead such 
matters, and prove them under the issue of contributory negligence, 
unless it  is proven by the testimony of the plaintiff. Cook v. Furnace 
Co., 39. 

3. Evidence-Questions for Jury.-Upon a rehearing of this case i t  i s  
held that the rules of law heretofore laid down are corrcct; but 
upon reconsidering the facts, the majority of the Court hold the evi- 
dence sufficient to  be submitted to the jury. Peele v. Powell, 50. 

4. Cztres and Towns-Streets and Eidewulks-Negligence-Evidence- 
Questions for Jury.-In a n  action against a city for damages for a 
personal injury alleged to have been negligently inflicted, there was 
evidence tending to show that  a city's street crossed a ditch which 
had long since been dug by a railroad company from its right of way 
and kept open, with the permission of the city, for a number of 
years; that the city had maintained a bridge over this ditch, but had 
permitted i t  to become in disrepair, which, a t  the time complained 
of, was not more than an 8-foot plank without railing and no lights 
nearer than 100 yards, and had been generally used by people to 
walk across for more than ten years; that  plaintiff, while-attempting 
to cross after sundown, was thrown by the plank into the ditch and 
injured: Eeld, that  a motion to nonsuit should not be granted. 
Styron v. R. R., 78. 

5. Cities and Towns - hTe.qligence - Eelease - Frand -Instructions for 
Jury.-A release made by a n  ignorant and illiterate person of all 
demand against a city on account of a personal injury alleged to 
have been negligently inflicted by it, which was not read over to the 
injured party, who was told by the city officials she had no claim 
against the city, whereupon she made her mark on the release, the 
consideration therefor appearing to be inadequate, i s  sufficient evi- 
dence of fraud in its procurement to be submitted to the jury. Ibid. 

6. Instructions-Construed as  Whole-Objectionable i n  Part.-The charge 
of the judge to the jury must be ronstrued a s  a whole, and one part 
in  connection with the other parts of the charge; and objectionable 
parts standing alone will not be held for reversible error if the en- 
tire charge is correct. Speight v. R. R., 80. 

7. Instructiolzs-Negligent Killing-Measure of namages-Expectancy- 
Mortuary Tables-Earning Capacity-Evidence.-In this action to 
recover damages for the alleged wrongful killing of plaintiff's intes- 
tate, the charge of the court is  approved on appeal, as  to the evidence 
of intestate's expectancy from the mortuary tables, the weight the 
jury should give them, and how they should consider the testimony 
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of the intestate's earning capacity, illustrating his meaning from the 
evidence, and a s  to finding by deducting his expenses, etc., the net 
present loss his negligent killing has caused to his estate. Ibid. 

8. Same-Arguments lo Jury-Corrections-Appeal and Error.-In this 
action t o  recover damages for the negligent killing of plaintiff's in- 
testate, wherein defendant's counsel argued to the jury that evidence 
of the intestate's negligence should be considered upon the issue a s  
to the measure of damages, the judge, in  undertaking to correct any 
erroneous impression made thereby, properly instructed the jury 
that they should not consider the negligence of the intestate under 
that issue, and that evidence of his conduct, character, and habits 
were only relevant on the question of his earning capacity, and fur- 
ther Held that tbe charge was not to plaintiff's prejudice. Ibid. 

9. Instructions-Construed as  a Whole-Neglzgent Kzlling-Measure of 
Damages -Expectancy - Earnmg Capacity -Appeal and Error. - 
When damages are sought for the negligent killing of plaintiff's in- 
testate, their measure should not be determined conclusively upon 
his earning capacity a t  the time of his death; and while the charge 
of the judge in this case, by the use of the words, "what he was 
making," if taken alone, may be objectionable, i t  is  not held for re- 
versible error in connection with other pertinent parts of the charge, 
that  evidence of intestate's habits, etc., was to aid the jury in  deter- 
mining whether he was industrious and would be continually em- 
ployed; that  the mortuary tables were evidence only of his expect- 
ancy, and that the jury must ascertain from all the evidence what 
his income would be. Ibid. 

10. Instructions-Negligent Killing-Illustrations by Court-Appeal and 
Error.-After illustrating from the mortuary tables in  evidence, and 
testimony as  to the intestate's earning capacity, i n  a n  action to re- 
cover damages for his negligent killing, it appears that  the judge 
carefully instructed the jury that  they must not accept the figures 
named, a s  they might be incorrect, and that  they were used merely 
a s  a n  example: Held, not an expression of opinion upon the evi- 
dence, and no error. Ibid. 

11. Instructions-Negligent Killing-Measure of Damages-Expenses- 
Witnesses Interested.-Upon the issue of the measure of damages, in 
an action to recover for the intestate's alleged negligent killing, and 
to find the net lcss occasioned by the wrongful death, the mother of 
intestate testified that  he was put to no expense for his washing, for 
she did that  for him: Held, it  was proper for the judge to explain 
to the jury that  the interest of this witness should be considered, 
and the  charge, upon the evidence in this  case, is approved. Ibid. 

12. Appeal and Error-Inb~mnity-Wrong Party-Action Dmmissed- 
Reading Complaint.-In this action against a foreign corporation 
and its indemnity company wherein a copy of the policy was not 
attached to the complaint and the reading of the latter did not dis- 
close whether the indemnity company was a necessary party, alrd 
this could not be ascertained until the evidence was in: Held, the 
reading of the complaint against the indemnity company in the pres- 
ence of the jury, and the judge afterwards dismissing the action as 
to  it on defendant's motion, is not reversible error. Menefee u. Cof- 
ton Mills, 164. 
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13. Instructions-Ttme of Filing-Court's Discretion-Appeal and Error.-- 

When i t  appears that  the trial judge has refused to accept prayers 
for special instructions tendered him after the commencement of the  
argument, and no permission to file them a t  that time appears t o  
have been given, his refusal to consider the special requests i s  
within his reasonable discretion, and his action will not be reviewed 
on appeal. Craddoclc v. Barnes, 142 N. C., 89, cited and approved. 
Holder v. Lumber Co., 177. 

14. Wttnesses, Expert-Hypothetical Questions-Questions for  ,Jury-Ap- 
peal and Error.-Hypothetical questions asked of an expert witness, 
a physician, in  this case, as  to the effect of the wound upon the plain- 
tiff's knee alleged to have been negligently inflicted by the defendant, 
and the cause of the suffering alleged to have been thereby endured, 
are  held to  be proper, and not trespassing upon the province of the 
jury. Ibzd. 

15. Instructions-Master and Servant-Duty of Master-Safe Tools and 
App1zances.-Instructions in  this case relating to  the duty of the 
master to  furnish his servant proper tools and appliances with which 
to do his work, a re  sustained, and Mercer v. R. R., 154 N. C., 400, 
cited and applied. Ibid. 

16. Evidence-Nonsuit-Instructions-Appeal and Error-Practice.-The 
question of the sufficiency of the evidence to submit the case to the 
jury can only be considered on appeal by a n  exception to the refusal 
of the trial court to grant a motion of nonsuit or to give a proper 
prayer for instruction to that effect. Ibzd. 

17. Nonsuit -Negligence - Evidence - Questions fo r  Jury  -Proximate 
Cause.-Upon a motion to nonsuit, the evidence of the plaintiff must 
be taken as  true and construed in the light most favorable t o  him; 
and in an action to recover damages against a railroad company for 
the negligent killing of plaintiff's intestate, there was evidence tend- 
ing to show that the intestate, with five others, were engaged in 
loading imposing stones on defendant's box car, from a wagon, each 
6 or 7 feet long, 3% feet wide, 4 inches thick, and weighing about 
1,000 pounds each; that  one of these stones had been placed in the 
car, several inches projecting from the door, and to further load 
this, four of the men were in  the car, leaving the intestate and the 
driver of the wagon holding to the other stone, placed upright upon 
the wagon to keep i t  from breaking, until the stone on the car could 
be put in place; that  while in  this dangerous position, without help 
to  brace the stone or hold the horses, it being all the intestate and 
driver could do to hold the stone upright, the engineer of the defend- 
ant, in  shifting cars, carried the one in question off, without warn- 
ing, with the Sour men in it, with full knowledge of the intestate's 
danger, keeping i t  for fifteen minutes, and when the car returned, 
the jarring of the ground caused by the moving train or the move- 
ment of the horses, caused the upright stone to be thrown on the 
intestate, causing his death: Held, the issue a s  to defendant's negli- 
gence was for the jury, and the doctrine of proximate cause, in 
Harton v. Telep,hone Go., 141 N. C., 455, and other like cases, cited 
and approved. Ward v. R. R., 179. 

18. Instructions-Correlative Positions-Evidence-Appeal and Error.- 
Held, under the evidence in  this case, there is no error in the man- 
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ner of stating the position of the plaintiff, and the correlative posi- 
tion tending to sustain the defense. Ibzd. 

19. Instructions-Verdict, Directing-Evidence, How Considered.-When 
the trial judge directs a verdict against the plaintiff he is  entitled 
to have his evidence, without regard to the defendant's contradictory 
evidence, considered in the light most favorable to him, as  in  judg- 
ments of nonsuit, for any competent evidence in  his favor should be 
passed on by the jury. Beck v. Bank, 201. 

20. Evadence-Questions for Jury.-This action, to  locate the boundaries 
of a public square of a town, involves an issue of fact, upon which 
the verdict of the jury is conclusive. S. v. Bullock, 222. 

21. Court's Discretion-Motions-Verdict Set Aside-Appeal and Error.- 
An exception to the refusal of the court to set aside a verdict a s  
being contrary to the weight of the evidence will not be considered 
on appeal, as  that matter is  within the discretion of the trial judge. 
S. v. Johnson, 264. 

22. Railroad Commzssion-Union Depots-Appeal-Buperior Cow-Trial 
de Novo-Evidence-Practice.-On appeal from a n  order of the Cor- 
poration Commission requiring two railroads operating in the same 
town to have a joint or union depot there for passengers, the trial is 
de novo by express provision of the statute and tried under the same 
rules and regulations a s  a re  prescribed for the trial of other civil 
causes; and any relevant evidence may be there introduced, whether 
i t  had theretofore been introduced before the Conlmission or not. 
8. v. R. R., 270. 

23. Razlroads-Corporation Commission-Unton Depots-Eequisztes of Or- 
der-Effect on Other Town-Evidence-Appeul and Error.-Revisal, 
see. 1097, empowers the Corporation Commission to direct two rail- 
roads operating in the same town to have a joint or union depot, for 
their passengers, when practicable, or the necessities of the case re- 
quire i t  for the security, accommodation, and convenience of the 
traveling public; and in this case, wherein a union passenger depot 
had been ordered by the Commission at  Rutherfordton, it  was Held, 
reversible error for the Superior Court, on appeal from the Commis- 
sion, for the trial judge to admit evidence a s  to the effect the reloca- 
tion would have on property values a t  Hamptonville, a near-by town, 
where the present station of one of the roads is located. Ibid. 

24. Motions-Nonsuit-Evidence, How Considered.-Upon a motion to non- 
suit, the evidence must be viewed in the light most favorable for the 
plaintiff, approving Britlain v. Westhall, 135 N. C., 492. Madry v. 
Moore, 295. 

25. Bame-Ejectment-Defendant's Title.-Where plaintiff and defendant 
both claim title to  lands, by deeds from a common source, and i t  
appears from the defendant's deeds in  evidence that questions were 
raised for the jury a s  to this title to the locus zn quo, i t  is error for 
the court to grant a motion of nonsuit upon the evidence. Ibid. 

26. Same-Questions for  Jury.-Both parties to  this action to recover 
lands claiming under a common source of title, i t  i s  Held that  the 
variance in  the deeds i n  defendant's chain of title as  to description, 
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number of acres, etc., raised a question for the determination of the 
jury as  to his title. Ibid. 

27. Deeds and Conveyances-Ejectment-Descriptions-Dent Tract- 
"Formerly Owned"-Words and Phrases.-Where in an action for the 
possession of lands, both parties claiming from a common source of 
title, the first deeds in defendant's chain recite the lands as  the land 
"formerly owned by" A,, but in  the deed made directly to him i t  is 
described as  "the land known a s  the A, tract," i t  is Held, there is a 
difference in the designation of the lands, for the lands, as to a whole 
or part, may have been owned by A., while describing the land as the 
"A" tract a t  least raises a question for the determination of the jury 
a s  to whether a separate and distinct tract by that name was con- 
veyed, i t  being some evidence of location. Ibid. 

28. Railroads-E~idence-Obstructions-Positive Evidence-Instructions. 
The testimony of defendant railroad company's engineer as  to 
whether he could discover the plaintiff's intestate down upon the 
track in time for him to have stopped the train under the circum- 
stances to avoid the injury complained of, and that  of plaintiff's wit- 
ness in  contradiction, are  of the same character of evidence, and it 
was not an error in  the court to refuse to instruct the jury t h a ~  the 
engineer's testimony was positive and that  plaintiff's witness was 
not positive, the only difference between the two being that the jury 
may consider the better opportunity of the engineer to know. Draper 
v. R. R., 307. 

29. Raalroads-Neglzgence-Down on Track-Evidence-Stopping Train- 
Ordinary Care-Questions for  Jury.-In an action to recover of a 
railroad company damages for negligently killing the plaintiff's in- 
testate a t  night, it was admitted that  it was the defendant's train 
that  killed him; there was evidence that he was down and helpless 
on the track; and as to whether the defendant's engineer used ordi- 
nary care in stopping the train in  time to avoid the killing, defend- 
ant's engineer testified the train could have been stopped within 200 
yards, and that he discovered the object upon the track to be a man 
when 160 yards distant. I t  was also in evidence that a man standing 
could be seen by the aid of the electric headlight on the engine a 
distance of 400 or 500 yards: Held, i t  was a question for the jury 
to decide whether the engineer, in the exercise of ordinary care, 
could have discovered the object down on the track more than 200 
yards away, and that  he could have stopped the train in time to 
avoid the killing, after he had discovered i t  was a man. Ibid. 

30. Ntatute of Frauds-Pleadings-Demurrer-Evidence-Objections and 
Exceptions.-The statute of frauds must be pleaded, unless title is 
denied, and i t  cannot be made available by a demurrer or an objec- 
tion to evidence. Stephens v. Midyette, 323. 

31. Railroads-Master and Servant-Safe Place to Work-Colaborer-Neg- 
ligence-Instructio7ts.-The plaintiff, a section hand, was injured 
while carrying a cross-tie over a ditch 3 or 4 feet deep, on the defend- 
a n t  railroad company's right of way, over which a single cross-tie 
had been placed as a bridge. There was evidence tending to show 
that  two cross-ties should have been used for the purpose, and that  
stakes should have been driven into the ground a t  their ends to keep 
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them steady; that the cross-tie over the ditch was "wobbly," and that  
another section hand and the plaintiff were carrying the cross-tie in  
question on their shoulders, and the former, in front, stepped off the 
improvised bridge in  a negligent manner, causing the injury com- 
plained of: Held, ( 1 )  a motion for nonsuit was properly denied; 
(2)  a n  instruction making defendant's negligence rest solely upon 
the steadiness of the bridge, or upon whether the colaborer did not 
negligently step therefrom, was properly refused. Wells v. R. R., 368. 

32. Master and Servant-Neglrgelzce-Accident.-There being evidence of 
negligence on the part of the section master of a railroad company 
i n  not providing a proper method for the plaintiff, engaged, when 
injured, in  carrying cross-ties across a ditch, and while under the 
direction of the section master, the principle announced in Brook- 
s,htre v. Electric Go., 152 N. C., 669, has no application, that the mas- 
ter  will not be responsible for a n  accident which he could not have 
anticipated-a result from an unknown cause. Ibid. 

33. Evidence-Hearsay-Res Inter  Alios Acta.-It i s  proper for the trial 
judge to exclude from the evidence declarations of third persons a s  
hearsay, and also acts of the same nature which are inadmissible, a s  
leading the court into many collateral inquiries, and which fall 
within the rule of res inter alios acta. Daniel v. Dixon, 377. 

34. Deeds and Conveyances-Mental Incapacity-Evidence, Nonexpert.- 
The rule of evidence, that the mental capacity or incapacity of one 
whose deed is sought to be set aside for mental incapacity to make i t  
may be testified to by nonexpert witnesses, is  approved. Ibid. 

35. Issue Determinative-Other Issues-Harmless Error.-In an action to 
set aside a deed for the mental incapacity of the grantor to  make it, 
where such incapacity is  established by the jury, any error committed 
in  the refusal of the court to  so frame and word an issue as  to show 
whether a consideration was paid for the deed, is harmless error so 
fa r  as  i t  may affect the validity of the deed. Ibid. 

36. Instructions-Xubstantially Gzven-Requests, Argumentative-Appeal 
and Error.-While defendant's requested instruction in this case was 
argumentative, and may well have been refused on that account, yet 
i t  was substantially given by the judge in his own language, free 
from error, without materially weakening its force, and on that ac- 
count its refusal was not erroneous. Ihid. 

37. Instructions-Issue Detc3rmznntive-Other Issucs-Harmless Error.- 
If in  a n  action to set aside a deed for mental incapacity involving 
other issues, the answer to  the issue as to the grantor's incapacity 
is  sufficient to set the deed aside, any error committed by the trial 
judge in his instruction to the jury upon other issues, having no 
bearing upon the first, is  harmless. Ibid. 

38. Verdict, Directing-Conflicting Evidence--Appeal and Error.--11 prayer 
for instruction to direct an answer to an issue upon which the evi- 
dence i s  conflicting should be refused. Ibid. 

39. Instructions-Deeds and Conveyances-Mental Incapacity.-The charge 
of the court to the jury upon the issue of the mental incapacity of a 
grantor whose deed is  sought to be set aside on that  ground is ap- 
proved under the authority of I n  re  Thorp, 150 N. C., 487, and other 
like cases. Ibid. 
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40. Instructions Requested by Jury-Deeds and Conveyances-Issues- 
Mental Capacity--Appeal and Error.--In this action to set aside a 
deed for mental incapacity of the grantor, undue influence, etc., after 
retiring to their room the jury returned and requested the court to  
instruct them upon the effect of their answering the first issue in  the 
affirmative: Held, no error for the judge to instruct tbem that if the 
grantor did not have sufficient mental capacity the deed would be 
void, otherwise i t  would be valid, it being equivalent to an instruc- 
tion that  they need not answer the second, and other issues if they 
answered "Yes" to the first one; but if they answered i t  "No," they 
should then consider and answer the others. Ibrd. 

41. Issues Tendered and Refused-Appeal and Error.-An issue tendered 
by a party litigant which is not sufficiently broad and comprehensive 
to  be determinative, and is embraced in an issue submitted, i s  prop- 
erly refused. Alford v. Moore, 382. 

42. Issues-Admissions-Appeal an,d Error.-An issue which is  covered by 
an admission of the parties to an action is immaterial, and when ten- 
dered, i ts  refusal is  not error. Ibid. 

43. Instructions-Assuming Facts-Appeal and Error.-A requested in- 
struction which assumes any fact a t  issue to have been proved should 
be refused. Ibid. 

44. Issues-Rents and Profits-Ownership of Lands-Appeal and Error.- 
An issue tendered as  to rents and profits of lands in dispute becomes 
immaterial when the jury, under a correct instruction, and from the 
evidence, has found the title thereof to be in  the adverse party against 
whom they are  claimed. Ibid. 

45. Deeds and Gonve~~ances-Agreement to Stand Beixed to the Use-Life 
Estates-Instructions for Jury-Tenants at  Will.-A father conveyed 
his home to his son, and ten days thereafter received from his  son a 
paper-writing, under which the former claims a life estate, which 
partly reads as  follows: "ln consideration of the deed to our home, 
I hereby state that  by mutual consent and agreement my father will 
act as  guardian, and his rulings shall be final . . . the house 
to be a home for my father, etc. . . . I t  is expressly understood 
that  said property is not to  be rented, mortgaged, or sold." This 
was signed by the son as  the "holder of the deed." There were no 
words of conveyance in or seal to the instrument. Gathering the in- 
tent from the paper-writing and from the evidence in  this case, i t  is 
Held, that  a question was raised for the determination of the jury as  
to whether the defendant stood seized of the use of the property for 
the benefit of the parties named in the instrument for life, and it  was 
error for the court to instruct the jury that the writing created a li- 
cense terminable a t  will upon reasonable notice. Bullock v. Bullock, 
387. 

46. Master and Servant-Assault-Evidence Gonflzcting-Questions for 
Jury.-Where it  is  shown that the master's foreman went to an em- 
ployee whose duty i t  was to run a number of knitting machines, and, 
acting for the master, complained of the manner in  which the ma- 
chines were being run, and the evidence is conflicting a s  t o  whether 
the employee, unprovoked, assaulted the foreman in consequence of 
what he said, or whether the foreman, to enforce obedience, assaulted 
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the employee without provocation, the question of the master's lia- 
bility for an injury therein inflicted on his servant i s  one for the de- 
termination of the jury. In this case the charge of the court is  ap- 
proved. Fleming v. Knitting Mills, 436. 

47. Master and Servant-Assault Upon Servant by Superior-Scope of Em- 
ployment--Damages-Respondeat Superior-Evidence Conflicting- 
Questions for  Jury.-Where damages are sought of the master for 
personal injuries inflicted by the servant, and the evidence is con- 
flicting a s  to  whether the act complained of comes within the scope 
of the servant's employment or was done in the service of the em- 
ployer, so that more than one inference may be drawn from it, the 
question of the master's liability is one for the determination of the 
jury. Ibid. 

8 r l n s t & i i O - n s = C ~ n t r i b u t o r - ~ A ~ e g ~  
a personal injury negligently inflicted by the defendant on the plain- 
tiff while the latter was employed in operating a certain woodwork- 
ing machine, there was conflicting evidence, on the issue of contribu- 
tory negligence, as  to whether the plaintiff put his hand in the ma- 
chine while the rollers were revolving, wherein he failed to exercise 
reasonable care, or whether the resulting injury was caused by a de- 
fective machine. In  other respects his Honor having properly fol- 
lowed the instruction held to be appropriate on the former appeal, his 

' 

addition thereto in respect to the further evidence introduced was 
not error. Bryan v. Lumber Co., 455. 

49. Married Women-Judgments-Costs-Contracts.-The adjudication of 
costs against the losing party to an action i s  not contractual, but the 
creature of statute, and therefore bears no relation to the law regu- 
lating the liability of married women under their executory contracts. 
LaRoque v. Kennedy, 459. 

k 50. Married Women - Judgments - Costs - Executzon Against Lands. 
Where a nonresident married woman has unsuccessfully prosecuted 
her action, and costs are  taxed against her, execution may be issued 
on her lands situated here. Ibid. 

51. Notes-Fraud-Misrepresentation-Other Acts-Evidence.-Where pay- 
ment upon a note is  resisted for fraud in its execution, evidence is 
incompetent which seeks t o  show that fraud had been practiced by 
the plaintiff in  procuring similar notes from others who are not 
parties to the action. Vaughan v. Exunt, 492. 

52. Motions-New Trial-Newly Discovered Evidence-Superior Courts- 
Same Term-Practice.-Passing upon a motion in the Superior Court 
to set aside a verdict a s  being against the weight of the evidence or 
for newly discovered testimony involves the recollection by the trial 
judge of the testimony, the demeanor of the witnesses, and other inci- 
dents of the trial, and as  these are  not so strongly impressed upon 
the memory of the judge that he may safely act after' an adjourn- 
ment, the motion must be made and determined a t  the same term a t  
which the trial is had. Stilley v. Planing Mills, 517. 

53.  Carriers of Goods-Bills of Lading-Indorsemetzts of Bhortage-Bur- 
den of Proof.-In an action against the carrier to recover for a . 
shortage of one box in the delivery of a shipment of two boxes of 
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merchandise the plaintiff introduced in evidence the carrier's bill of 
lading, showing the delivery of the two boxes to the carrier, whereon 
the agent a t  destination had marked "one case short": Held, the 
agent's indorsement of the shortage was within the scope of his 
agency, and i t  was for the defendant to show, by the preponderance 
of the evidence, that the indorsement on the bill of lading was a 
mistake and that  the case of goods marked short was actually deliv- 
ered, when that defense is relied on. Dunie v. R. R., 520. 

54. Same-Prima Faaie Case-Charge Construed as  a Whole-IIarmless 
Error.-In this action to recover of the carrier a case of merchandise, 
marked "short" on the bill of lading, the defendant contended that 
this  indorsement was intended for another bill of lading and uninten- 
tionally made on the one covering the shipment in suit, which i t  had 
actually delivered to the plaintiff. The court charged the jury that 
this entry was an admission, prima facie, that one case was missing, 
which placed the burden on the defendant to show the contrary: 
Held, the words "prima facie" were inaptly used, but, taken in con- 
nection with the other relevant parts of the charge, no reversible 
error i s  found. Ibid. 

55. Negligence-Issues-Instructrons-Former Op~nion-Duty of TrzaI 
Judge-Appeal and Error.-In this case, on a former appeal, it was 
held by this Court that the only negligence which could be inferred 
from the evidence was that of defendant's conductor. Upon this 
appeal the evidence set out in ihe record is  substantially the same 
as on the former trial, and the judge presiding submitted an issue, 
which was not answered by the jury, a s  to negligence, on the part 
of another of defendant's employees, i ts baggage-master, concerning 
which i t  was formerly decided there was no evidence. By the lan- 
guage of the charge the judge confused the alleged negligence of the 
baggage-master under the first issue with that  of the conductor: 
Held, the submission of the second issue and confusing under the 
first issue principles of law relating to negligence on the part of the 
baggage-master was reversible error, and that  the trial judge should 
have followed the decision on the former appeal. Penny v. R. R., 523. 

56. Judgments-Personal Injury-Interest Allowable-Discretion of Jury. 
Interest on a judgment for damages for a personal injury from the 
time i t  is  negligently caused is not allowable, even in the discretion 
of the jury. Interest runs from the time the judgment is rendered 
in such cases. Ibid. 

57. Razlroads-Condemnation-Mutual Consideration-Change of Crossing 
-Assessing Damagr.s-Findings of Court-Questions for Jury.-A 
railroad company having the power of condemnation across the road 
of another company should excrcise this right with due regard to the 
convenience of both parties and with a s  little interference with the 
use of the other party of its own track as  can be obtained without a 
great increase in  its cost and inconvenience; and it  appearing in this 
case that the defendant had a spur track or siding where the plaintiff 
company proposed to cross it, and that  the plaintiff may reasonably 
be required to cross a t  a point beyond the end of the defendant's spur, 
i t  is  Held that  the trial court, in  a reconsideration of this case, will 
adjudge as to  the feasibility of the suggested alteration of the plain- 
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tiff's route, and call in the aid of the jury if necessary, any additional 
cost to the  plaintiff to be considered in diminution of the defendant's 
damages. R. R. w. R. R., 531. 

Evidence-Instructions-Testimony of One Witness-Appeal and Error. 
Where damages are  sought of a railroad company for negligence in  
failing to supply i ts  fireman withea proper appliance for his work, 
resulting in  injury, and only one witness, defendant's engineer, had 
testified to  a certain state of facts bearing thereon, a charge of the 
court that  if the jury believed the injury occurred a s  one of the 
engineers said i t  did, particularizing the testimony, to answer the 
issue of contributory negligence "Yes," is not objectionable as  sin- 
gling out the evidence of one witness for the instruction, the instruc- 
tion being upon the only evidence offered on that  phase and pointed 
out to the jury by giving the name of the witness testifying thereto. 
Barnes v. R. R., 581. 

Rame-Fraud and Mistake-"Aatisfaction i3Zip."-Where the purchaser 
of a traction engine has established fraud in the procurement of the 
contract of sale sufficient to vitiate the contract, and has been induced 
to accept the engine, make a payment on the  purchase price and give 
his notes for the balance thereof upon the false assurance of the 
seller's agent that it  would accomplish certain purposes for which it  
was bought, and there is  evidence that the purchaser signed what is 
called a "satisfaction slip" a t  the time he signed the notes, reasonably 
mistaking it for one of the notes, and in an action to recover upon 
the notes this "satisfaction slip" i s  relied on a s  a bar to the defense 
of fraud, and there is further evidence that  the purchaser, a s  soon 
a s  he reasonably could find out that  the engine was not as  repre- 
sented, notified the seller thereof and held the engine subject to his 
disposition, i t  is Held that it was for the jury t o  decide whether or 
not the defendant signed the "satisfaction slip" under a mistake, 
and if he did, i t  would not bar his  right of rescission upon the ground 
of fraud in the purchase; and Hcld further, that  the "satisfaction 
slip" relied on in this case only amounted to a n  expression that  the 
defendant was pleased with his purchase before he reasonably could 
have discovered its worthless character. Ibid.  

Trespass-Damages-Causas Improperly Joined-Amendments-Praa 
tice.-An action for damage for trespass on land for the wrongful 
cutting and carrying away of timber trees, and also for their conver- 
sion, which require different places of trial, cannot be joined (Re- 
visal, sec. 4 6 9 ) ;  and where on appeal from a motion to remove the 
case, the pleading is ambiguous and both actions have been united, 
and the motion erroneously denied, the cause will be remanded so 
that  the parties may amend or replead. Revisal, sec. 496. Cedar 
Works w. Lumber Co., 603. 

Trespass-Damages to Lands-Severance and Removal of Trees-NOR- 
resident Pwties-Pleadings-Amendments-Jurisd?clion.-Where a 
nonresident plaintiff sues to recover of a nonresident defendant the 
value of timber trees alleged t o  have been cut and removed by the 
defendant to a different county from that  wherein the lands are  sit- 
uated, and brings his action in the county where the conversion is  
alleged to have occurred, to maintain his action in the latter county, 
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he must show that  the defendant conducted business or had property 
therein, or the cause is  removable to  the county where the land is 
situate, that  being the county wherein the cause of action arose (Re- 
visal, sec. 423); and where this does not appear, i t  is proper for the 
court to  allow an amendment to  the complaint and to the affidavit 
upon which a motion to remove the cause is based, should the parties 
so desire. Ibid. 

62. Motions-Venue-Parties-Misjoinder-Divis of Action-Demurrer 
-Jurisdiction-Practice-Inierpretatron of Statutes.-A motion to 
change the venue of a n  action must be made before a demurrer to the 
action may be filed for misjoinder of parties (Revisal, sec. 425) ; and 
where causes of action have been improperly joined, the court may 
order the action to be divided upon demurrer (Revisal, sec. 476), 
though triable in  different counties. Ibid. 

63. Evidence-Depositions-Agreement of Counsel-Objections Talcen a t  
Trial-Practice.-Where the counsel for both parties to the action 
have agreed that  it  niay be done, the trial judge may pass upon, a t  
the trial, objections to evidence contained in depositions which had 
been introduced. Boney v. Boney, 614. 

64. Deeds and Conveyances-Registration-Vested Rights-Instructions.- 
The plaintiff claimed title to the lands in  dispute under a grant from 
the State and mesne conveyances, excluding 200 acres a s  being owned 
by the defendant. The defendant introduced in his  chain of title a 
deed made in 1818, registered in  1912, purporting to convey five tracts 
of the land by separate descriptions, aggregating 335 acres: Held, 
i t  was competent for the defendant to show such possession as  rip- 
ened his title under the description of the lands in  the deed of 1818, 
as  color, and i t  was error for the court to  instruct the jury that  if 
the land claimed by the defendant was embraced in those described 
in the plaintiff's prior grant, he could not recover. Gore v. McPher- 
son, 638. 

65. Same-Evidence.-In this case, title to the lands in  controversy was 
admittedly out of the State, and the defendant claimed under a deed 
made in 1818 as  color of title, which was registered in 1912, under 
authority of the statute: Weld, upon the question of holding adverse 
possession under this deed, it  was competent for him to describe the 
lines of the deed with reference to the lands, saying there wore 
chops and blazes on them; that he had lived thereon, for 65 years, and 
had planted i t  in  corn and cotton, etc., and he and his father had 
been in possession to the lines he had described, etc.; and Held fur- 
t,her, the evidence was competent also to show title without "color." 
Ibid. 

66. Carriers-Assault on Passenger-Damages-Justification of, Conductor 
-Evidence.-In a n  action to recover damages of a railroad company 
for an assault upon the plaintiff, a passenger, a s  he was leaving the 
train, there was evidence tending to show, and per contra, that  thc 
plaintiff's conduct on the train was improper; that  he did not give 
his ticket to the conductor, who required him to pay his  cash fare, 
whereupon the plaintiff threatened the conductor when he reached 
his destination; that  passengers warned the conductor to  look out 
for the plaintiff a t  his destination, that  he was armed with a pistol; 
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TRIALS-Continued. 
and that the conductor had other employees of the road present a t  
the steps of the car a t  the station where passengers were alighting; 
that as  plaintiff was getting off the train, with a bundle under his 
arm, he was seized by the other employees and searched by the con- 
ductor for a weapon, which he failed to find; that  the manner of the 
search made by the conductor was by passing his hands over the 
plaintiff's clothes, gently slapping the pockets; that after the plain- 
tiff was released he assaulted the conductor, resulting in beinq 
Knocked down by him, and for which assault the plaintiff seeks to 
recover the damages alleged; it  is Held, that an instruction that  the 
jury find for the plaintiff if they believe the evidence is  erroneous, 
for it  was a question for the jury to determine, in view of the facts 
as  they reasonably appeared to the conductor, whether he was justi- 
fied in seizing and searching the plaintiff as  he was alighting from 
the train. Brozm v. R. R., 573. 

67. Verdict, Directing-Evidence, How Conszdered-Defendant's Rights- 
Contradictory Evidence-Negligence-Evidence-Appeal and Error. 
Where the trial judge directs the jury to find for the plaintiff if they 
believe the evidence, the whole evidence should be considered in the 
light most favorable to the defendant; and though i t  may appear 
from the examination, in part, of defendant's own witnesses, that :he 
instruction may have been correct, i t  :vill be held for error if taking 
the evidence as  a whole there was sufficient to constitute the defense 
relied on by him. Ibid. 

68. Contracts-Possession-Estoppel-Evidence.1n an action to recover a 
tract of land i t  is competent for the plaintiff to show, a s  to whether 
the defendant entered the possession of the lands under a n  agree- 
ment with him and in subordination to his title, that  when he moved 
his residence therefrom and to another county the defendant or his 
agent promised to take charge of the land and loak after i t  in  his 
absence, and to pay taxes, which he was to repay on being notified; 
that defendant agreed to list the taxes in  the plaintiff's name; that  
defendant was to receive the rents to  be applied on a n  account due 
him by plaintiff; that some three years ago defendant asked plaintiff 
to sell him the land. Nance v. Rourk, 656. 

69. Nonsuit-Evidence, How Construed.-In this action to recover a tract 
of land there was evidence tending to show, and per contra, that  the 
defendant entered upon the lands under an agreement to hold the 
same for the plaintiff, and in subordination to his title; that  the  de- 
fendant had never surrendered or offered to surrender the possession 
to the plaintiff, and plaintiff had made no demand therefor until he 
brought his suit:  Held, under the principle that  on a motion to non- 
suit upon the evidence the evidence must be viewed in the light 
most favorable for the plaintiff, the motion was erroneously granted. 
Ibid. 

70. Deeds and Co~zveyances-Description-CaZI~-~1di~take-Questions Of 
Law-Verdict-Harmless Error.-Where in  an action to recover lands 
a mistaken call in the deed under which a party claims a s  color ex- 
tends his lines so as  to include the locus in  quo, and the trial judge 
erroneously leaves i t  to the determination of the jury, upon the evi- 
dence, as  to whether the call was a mistake, a verdict against the 
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claimant upon the question of adverse possession, necessary to ripen 
his title, renders harmless the error committed by the court. Ipock v. 
Gaskins, 673. 

71. Deeds anll Conveyances-Description-Calls--Mistakeestons of 
Law-Color-Harmless Error.-Where title to lands is claimed by 
adverse possession under a deed a s  color, the color of title cannot 
extend beyond the boundaries contained in the deed, and the land 
thus claimed must be located within the boundaries given; and 
hence, where it  is evident, from the other parts of the description 
of the lands as  contained in the deed, that a mistake has been made, 
so as  to  include the locus i n  quo, against the manifest intent of the 
parties, the one claiming it  under color cannot go beyond the bound- 
aries ascertained as a matter of law to be those of the land actually 
conveyed. Rogers v. Mabee, 15  N. C., 180, and McConnell v. McCon- 
nell, 64 N. C., 344, cited and distinguished. Ibid. 

TROVER OR CONVERSION. 
Judgment by Default-Action of Conversion-Mortgages-iVovation.- 

Where damages are sought for the conversion of a mule sold under 
a registered chattel mortgage, and judgment by default has been 
obtained, i t  is competent for the defendant to show that the mort- 
gagee has since taken from the  mortgagor other security and had 
canceled the mortgage of record, this transaction amounting to a 
novation of the mortgage debt, which would operate as a discharge 
to the defendant from any obligation he owed the plaintiff by reason 
of the latter's lien, to the full value of the mortgaged mule. Graves 
v. Cameron, 549. 

TRUSTS. See Corporations, 1 ;  Taxation, 10, 16, 17; Wills, 8, 10. 
1 .  Equity-Charitable Uses-Failure of Use-Unforeseen Events-Devises 

Potoers of Bale.-Courts of equity have jurisdiction to sell property 
devised for charitable uses where, on account of changed condition, 
the charity would fail or its usefulness would be materially im- 
paired without a sale. Church v. Ange, 314. 

2. Trusts and Trustees-Mortgages-Transactions-E"raud-Presumptions 
--Rebuttal-Burden of Proof.-The presumption of fraud arising from 
a transaction between a mortgagor and mortgagee whereby the latter 
has  the former to reconvey the mortgaged lands, disappears when 
it  i s  shown, with the burden on the mortgagee, that the transaction 
was fair and honest, free from undue influence, and that  the mort- 
gagee assented thereto a t  the request of the mortgagor, and did not 
use his power and position to drive an unfair bargain. Alford v. 
Moore, 382. 

3. Deeds and Conveyances-Agreement to Stand Seixed to the Use-Life 
Estates-Instructions for Jury-Tenants at  Will.--A father conveyed 
his home to his son, and ten days thereafter received from his  son 
a paper-writing, under which the former claims a life estate which 
partly reads as follows: "In consideration of the deed to our home, 
I hereby state that  by mutual consent and agreement my father will 
act a s  guardian, and his rulings shall be final . . . the house to  
be a home for my father, etc. . . . It is  expressly understood 
that  said property is not to be rented, mortgaged, or sold." This 



INDEX. 
- - -  

TRUSTS-Continued. 
was signed by the son as  the "holder of the deed." There were no 
words of conveyance in or seal to  the instrument. Gathering the 
intent from the paper-writing and from the evidence in  this case, it  
is Held, that a question was raised for the determination of the jury 
a s  to whether the defendant stood seized of the use of the prop- 
erty for the benefit of the parties named in the instrument for life, 
and it  was error for the court to instruct the jury that the writing 
created a license terminable a t  will upon reasonable notice. Bullock 
v. Bullock, 387. 

UNDERTAKING. See Ejectment. 

UNITED STATES COURT. See Courts, 5. 

USURY. 
1. Usury-Renewal hTotes--Interest Charged-Principal-Credits-I?~ter- 

pretation of Atatutes.-The character of an instrument tainted with 
usury is not changed by renewals; and interest on the original note 
being forfeited by the illegal rate charged, any payment of money 
as interest made on the renewals should be credited upon the prin- 
cipal sum of the debt, which, under such circumstances, amounts to 
the loan of money without interest. Ervin v. Bank, 42. 

2. Usury-Interest Chm-ged-Forfeiture-Interpretation of Statutes. 
The full amount of the interest charged on a n  usurious instrument 
is forfeited under our statute, and not the difference between the 
usurious and the legal rate. Ibid. 

3. Usury-Interest GhargeGForfeiture-Pleadilzgs-Appeal and Error. 
It appearing from the referee's report, in  this case, that a certain 
item of interest arising under an usurious contract was charged a t  
the legal rate, and that no claim was made otherwise in the plead- 
ings, i t  was error for the trial judge to overrule the referee, and to 
deduct double the amount of this item from the principal sum of 
the debt. Ibid. 

4. Usury.-The question in this case of double the amount of interest paid 
under an usurious contract controlled by the decision of Erain v. 
Bank, ante, 42. Wzlliems v. Bank, 49. 

5. Usury-Equity.-A debtor seeking the aid of a court of equity will have 
the usurious element eliminated from his debt only upon his pay- 
ing the principal and legal rate of interest, the only forfeiture en- 
forcible against the creditor being the excess of the legal rate. 
Owens v. Wright, 127. 

6 .  Same-Interpretation of Statutes.-Our usury statute, Revisal, 3712a, 
does not affect the equitable principles relating to obligations con- 
cerning which the debtor invokes the equitable jurisdiction of the 
courts, as, in this case, injunctive relief against foreclosure of the 
security, and an inquiry into the status of the debt on account of 
the usurious charge of interest thereon. Ibid. 

7. Same-..Mortgages.-A mortgage debtor sought the equitable relief by 
injunction against the foreclosure of a mortgage given to secure his  
note tainted by usury, and asked that the debt be inquired into on 
that  account. The mortgaged property was sold, and after paying 
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off prior encumbrances, a certain amount of money was available as  
a credit on the plaintiff's indebtedness, which payment was resisted 
by the plaintiff on the ground that, under our statute, Revisal, 3712a, 
the interest and penalty were forfeited, and the amount was there- 
fore not due: Held, (1) the plaintiff having sought equitable relief, 
must do equity, and was chargeable with the principal of his debt 
and the legal rate of interest thereon; (2)  the statute had no ap- 
plication in administering the equities between the parties. IOid. 

8. Usury-Release-New DeOt-Interest-Right of Borrower.-In an ac- 
tion to recover upon an usurious contract under our statute, usury 
in  a certain sum was alleged, and upon reference it  was ascertained 
that usury in a certain lesser sum had been received, and that the 
parties had come to an agreement whereby the lender was released 
frcm liability on account of the usurious transaction, being denomi- 
nated in  the release as "all amounts paid in  excess of the legal rate 
of interest": Held, the borrower had the right to release the lender 
from liability on the usurious contract, and his release freed the 
original contract from the taint of usury, thereby making a new 
principal of indebtedness, bearing in the legal rate  of interest. 
Beck v. Bank, 201. 

VENDOR AKD PURCHASER. See Contracts. 
1. Co?ztracts-F1-aud-Rescission-Vendor and Vendee-Instructions- 

Evidence-Questions for Jury.-When, as in this case, contract for 
the sale of goods has been induced by fraud, the vendee has a right 
to rescind the contract and return the goods, and under the evi- 
dence, and under proper instructions from the court, the question 
was for the jury. Machine Go. v. Bullock, 1. 

2. Vendor and Vendee-Cotton geed-"Car-loadJ'-Words and Phrases- 
Questions for  Jury.-Where the buyer of cotton seed in car-load lots 
refuses a part of the shipment upon the ground that  the seller had 
overloaded the car in order to get the contract price, upon a declin- 
ing market, and there was no specification as to the quantity or 
number of pounds to be shipped as  a car-load, and the evidence 
is  conflicting a s  to the number of pounds meant by a "car-load," the 
question was properly left to the jury.' Layton v. Manufacturing Co., 
482. 

3. Vendor and Vendee-Contracts-Fraud-False Representations-In- 
tent-Knowledge.-In this action upon a note given in the purchase 
of a stallion, wherein the defense of fraudulent misrepresentation 
is set up a s  to the value of the animal, or qualifications affecting the 
value, the charge of the court is not erroneous that the law does not 
deem i t  a fraud or false pretense for a seller of goods to  puff his 
wares, etc.; but i t  would be otherwise if the representations of value 
were made as  an inducement to the other party to enter the contract 
with the intent he should rely on them, which were false to the 
knowledge of the seller and relied on by the purchaser, who acted 
without knowledge. Vaughan v. EXUWL, 492. 

VENUE. See State's Lands, I ;  Parties 2; Removal of Causes. 

1. Actions-Transitory and Local-DZstinctio?z.-Actions are transitory 
when the transactions on which they are based might take place 
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anywhere, and a re  local when they could not occur except in  some 
particular place, the distinction being in the nature of the subject 
of the injury, and not in  the means used, or the place a t  which the 
cause of action arose. Brady v. Brady, 324 

2. Actions-Realty - Severed Trees-PersonaZty - Courts -Jurisdiction. 
When the cause of action is for a certain sum of money, the pro- 
ceeds of sale of timber, in the hands of one who is within the juris- 
diction of our courts, which had been cut from lands claimed by the 
plaintiff located in another State, and there is nothing in the com- 
plaint which would entitle him to recover, here or elsewhere, dam- 
ages for injury to the lands, the action is transitory, and may be 
maintained in our courts. Ibid. 

3. Name-Pleadings-Trespass-Conversion-Election.-The owner of 
lands from which trees growing thereon had been wrongfully cut by 
another, and thus severed from the realty, may elect to sue for the 
recovery of damages to the land, but he must allege trespass, or he 
may waive the trespass, consider the trees severed as  personalty, 
and sue for the wrongful conversion or wrongful carrying away of 
the trees, and recover their value. Ibid. 

4. Same-Code Practice-Forms of Action.-The owner of lands situated 
in our jurisdiction may waive his right to an action guare clausum 
fregit and bring his action here to recover the proceeds of the sale 
of trees which had been severed and converted here, under our Code 
system, which abolishes forms of action, and, looking to the sub- 
stance, requires only a simple, concise statement of the facts, and 
affords the party the relief to which he is entitled thereon. IbZd. 

VERDICT. See Trials; Intoxicants; Criminal Law. 

VERIFICATION. See Pleadings. 

WAIVER. See Insurance; Trials; Pleadings; Justice of the Peace; Contracts; 
Deeds and Conveyances. 

WILLS. 
1. Walls-Interpretation-Rectory-Trusts and Trustees-Powers of Sale 

-Interpretatton of Statutes.-A testator devised lands to the trustees 
of a certain church, "to be held by them as a rectory or residence 
for the ministers of said church; that  the same shall not be disposed 
of, sold, or used in any other way or for any other purpose than 
the one designated," etc.: Held, the language used, that  the prop- 
erty "shall not be disposed of, sold, or used in any other manner," 
etc., manifested a n  intention to effectuate the trust, and to permit a 
sale if the purpose declared would be promoted thereby; and, fur- 
ther, if the power t o  sell and reinvest in  other lands suitable for a 
rectory is not contemplated by the will, i t  i s  not forbidden, and may 
be done under section 2673 of the Revisal. Church v. Ange, 314. 

2. Wills-Devises-Widbw's Dissent-Dower-Creditors-Interpretation 
of Statutes.-Where a widow, a devisee and executrix under her hus- 
band's will, does not dissent from the will within the period of time 
required by the law, and has qualified and acted as executrix for 
seventeen months, and then files her dissent and claims her dower 
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interest, which is set apart to her, the effect of her act a t  that  time, 
if the lands devised do not exceed the quantity she would be entitled 
to by right of dower, is to secure t o  her the lands devised free from 
the claims of creditors of the estate during her natural life (Re- 
visal, sec. 3082) ; and thus taking under the will, the decree for dower 
does not in strictness confer any other estate on her. Lee v. Giles, 
541. 

3. Same-Dower-Possession-Constructive Notice.-Where the widow 
and devisee of her husband has her dower interest in  his lands set 
apart  for her after the period of time allowed therefor by statute, 
and subsequently mortgages the land devised and allotted to her, be- 
ing in possession thereof, the proceedings for dower, based on a pe- 
tition containing allegations of insolvency, is not constructive no- 
tice to the mortgagee of the insolvency of the testator's estate; and 
he has a right, to  assume tha t  the mortgagor, being in possession 
and holding the lands under the devise, more than two years after 
the testator's death, without any proceedings of record brought by 
creditors of the estate, o r  judgments against it, i s  the sole owner 
and had the right to  convey the lands thus held. The application 
of this doctrine of constructive notice, in  this case, is  not affected 
by a n  heir a t  law joining in the execution of the mortgage. Ibid. 

4. Wzlls-Devises, "Fee Bimp1e"-Interpretation of Statutes.-A devise of 
land is  construed to be in fee simple, unless otherwise expressed, o r  
the intent of the testator, gathered from the will itself, shows to the 
contrary. Revisal, 3138. Jones v. Richmond, 553. 

5. Wills-Interpretation-Devises, Fee Simple-Trusts and Trustees- 
Descent a%d Distribution.-Where by an item in a will, which is 
complete in  itself and requires no further construction of the ocher 
parts of the will to show the intent of the testator, a devise of lands 
is  made to four of his children, appointing a trustee to whom the 
executors are  to turn over the real and personal property therein 
mentioned, to be used by him in his discretion for their mainten- 
ance and support until the youngest devisee becomes 2 1  years of age, 
and then the trustee may apportion among them certain amounts, 
either in money or property, a s  he may deem proper and right: 
Held, that the fee-simple title of the lands devised in this  item vested 
i n  the four children therein named, subject to the trust imposed, 
and upon the death of one of them during minority it  descended 
to her heirs a t  law. Ibid. 

6.  Same-Fee b'imple-Contingent Limitations.-Where in  a certain item 
of a will a bequest is made to four of the testator's children named 
in the preceding item, "not to be sold, and used for their good. If 
either of these four last named children should die, the property 
to go to the survivors of said four children," it  is  Held, that by the 
use of the word "property," the testator had reference only to the 
property mentioned in this item, and not to  that of the former item, 
wherein by proper construction the lands therein specified were de- 
vised in  fee, subject to certain trusts imposed for the benefit of these 
children. Ibid. 

7. pleadings-Estoppel-Judgments-Caveat.-Where in an action t o  con- 
s t rue a will there is allegation that  the will is valid, and a party 
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to that action neither denies the allegation nor requests the court 
not to  proceed with the cause until he has been afforded an oppor- 
tunity to file his caveat, and the matter has been finally adjudicated 
and distribution under the will directed, the party thus acting is 
thereafter barred of any right he may have had to caveat the will and 
have i t  set aside. I n  re  Will of Lloyd, 557. 

8. Wzlls-Caveat-Judgment-Estoppel-Limitation of Actions-Interpre- 
tation of 8iatutes.-while the filing of a caveat to a will is  not barred 
by the statute until after the lapse of seven years, this does not ap- 
ply when the party is  estopped by a former judgment, Revisal, see. 
3135, not being an enabling statute, but creating a bar from lapse 
of time where there was none before. Ibid. 

9. Wills-Devises-Latent Ambiguity-Extrinsic Evidence-Declarations 
07 Testator.-A devise of the testator's "homestead tract" of land, 
when i t  appears that the buildings, outhouses, etc., where he had re- 
sided were on a tract containing 200 acres, but that he had acquired 
other adjoining tracts, from different persons a t  different times, pre- 
sents a case of latent ambiguity, admitting extrinsic evidence to fit 
the description, and in this case, for that  purpose, i t  was compe- 
tent to show testator's declarations respecting it  a t  the time of 
making the will, and a t  other times, his  manner of dealing with the 
lands, etc. Fulford v. Fulford, 601. 

10. Wills-Devises-Latent Ambiguaty-Evidence Excluded-Unanswered 
Question-Appeal and Error.-Where a devise of lands, by its de- 
scription, cauees a latent ambiguity so a s  to admit of extrinsic 
evidence for i ts  location or extent, the refusal of the trial court to 
allow witnesses to answer questions a s  to its boundary or location, 
without statement as to what the answers would be, will not be held 
for error. Ibid. 

11. Wills-Land Sold for Distribution-Executors and Adnbinistrators- 
Power of Sale.-The general rule that  where land is devised to be 
sold for division among the heirs or devisees, without more, the 
executor is without power to convey, does not obtain when a con- 
trary intention appears from the terms of the will. Lumber 00. 0. 

flwann, 566. 

12. flame-Interpretation of Wills-Intent.-Where a will disposes of a 
large real and personal estate, and directs very generally a sale for 
division among the heirs and legatees, and concludes with the pro- 
vision that  the executors shall "to all intents and purposes execute 
this my last will and testament according to the true intent and 
meaning of the same, and every part and clause thereof," the inten- 
tion of the instrument is to confer on the executors the power to 
sell and convey the lands for the division specified therein. Ibid. 

WITNESSES. See Evidence. 
Instructions-Negligent Killing-Measure of Damages-Ezpenses-Wit- 

nesses Interested.-Upon the issue of the  measure of damages, in  a n  
action to recover for the intestate's alleged negligent killing, and to 
find the net  loss occasioned by the wrongful death, the mother of 
intestate testified that he was put to  no expense for his washing, 
for she did that  for him: Held, i t  was proper for the judge to ex- 
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plain to the jury that  the interest of this witness should be consid- 
ered, and the charge, upon the evidence in  this  case, is approved. 
Speight u. R. R., 80. 

WITNESSES, EXPERT. See Trials. 

WORDS AND PHRASES. See Insurance; Vendor and Purchaser. 
1. Taxation-Charitable Purposes-Words and Phrases.-Apart from the 

view that  the Revenue Act of 1911, ch. 46, professes to deal with cor- 
porations which have been favored with exemptions, and giving the 
statute a more general application, the exemption specified as  to rents 
applies only to those "used exclusively for charitable or benevolent 
purposes," and a devise of lands to trustees directing that  the rents 
be applied to  "charitable, benevolent, and religious purposes" does 
not come within the statutory exemption. Davis v. Salisbury, 56. 

2. Instructions-Criminal Actions-Reasonable Do~bt-~~E'ully Satisfied" 
-Burden of Proof--Words and Phrases.-On trial for a criminal of- 
fense, the judge is not held to any set formula a s  to  reasonable doubt, 
in  his instruction upon the quantum of proof in  order to convict, and, 
upon conflicting evidence, a n  instruction that the jury "must be fully 
satisfied of defendant's guilt before they can convict him," is  not 
erroneous. 8. v. Charles, 286. 

3. Deeds and Conveyances-Ejectment-Descriptions-Define Tmct- 
"Formerly Owned."-Wards and Phrases.-Where i n  a n  action for the 
possession of lands, both parties claiming from a common source of 
title, the first deeds in  defendant's chain recite the lands a s  the land 
"formerly owned by" A., but in the deed made directly to him i t  is  
described a s  "the land known a s  the A. tract," it is  Held, there is  a 
difference in the designation of the lands, for the lands, as  to a 
whole or part, may have been owned by A., while describing the land 
as  the "A" tract a t  least raises a question for the determination of 
the jury a s  to  whether a separate and distinct tract by that  name 
was conveyed, i t  being some evidence of location. Madry v. Moore, 
295. 

4. Wills-Property-Words and Phrases-1nterpretatio.n-Intent-Items 
Construed Together.-While the word "property" is  broad enough 
under some circumstances to  embrace realty a s  well a s  personalty, 
it will not be so construed as  to apply the language used in one item 
of the will, where i t  was so intended, to  another item which is  com- 
plete in  itself and expresses a different intent. Jones v. Richmond, 
553. c el 

WRIT OF POSSESSION. See Appeal and Error. 


