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1. Pleadings-Verification-Attorney-Principal and Agent - Interpretation 
of Statutes-Substantial Compliance. 

An attorney of a party may verify the pleadings if the action or defense 
be founded upon a written instrument for the payment of money only, 
which is  in  the attorney's possession, or if all the allegations of the plead- 
ings be within his personal knowledge; but when so verified, the statute 
requires (which requirements must be substantially complied with) that 
the attorney set forth in the affidavit his knowledge or the grounds of 
his belief on the subject, and the reason i t  is not made by the  part^. 
Revisal, secs. 488, 489, 490. 

2.. Same-Defective Affidavits. 
A verification of a complaint made by a n  attorney of the plaintiff, set- 

ting forth in  the affidavit "that the facts set forth . . . as of his own 
knowledge are true, and those stated on information and belief he  be- 
lieves to be true . . . ; that the action is based on a written instru- 
ment for the payment of money, and that said instrument is  in  his pos- 
session, and he therefore makes this verification pursuant to the provi- 
sions of the Revisal of 1905,'' qoes not comply with the requisites of the 
statute, and is defective in not stating the grounds of his belief and the 
reason why the party himself did not make the verification. 

3. Same-Irregular Judgments-Defenses, 
A judgment by default entered in an action on a note for the recovery 

of money where there is , a  defective verification made by the plaintiff's 
attorney, is not void, but irregular; and upon motion made to set it  
aside, the moving party must show he has a meritorious defense. 
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4. Same-Attorneys' Fees-Correction of JudgmentHarmless Error. 
Where the Superior Court judge has refused to vacate an irregular 

judgment by default for the want of an answer, and the moving party 
has shown no meritorious defense, etc., and therefrom an appeal is 
taken by the defendant, the error of the lower court 'in reviewing the 
judgment and correcting it so as to exclude attorney's fees from the 
amount of the recovery is in favor of the appellant, of which he will not 
be heard to complain. 

( 2 )  APPEAL by defendant from Cooke,  J., a t  February Term, 1912, 
of GRANVILI,E. 

~ 6 i s  is an  action brought to February Term, 1912, upon a note. The 
complaint was verified by the attorney of the plaintiff as follows: "That 
the facts set forth in the foregoing complaint as of his own knowledge 
are true, and that those stated on information and belief he believes 
to be true. Deponent further says: That this action is based on a 
written instrument for the payment of money, and that said instrument 
is in his possession, and he therefore makes this verification pursuant a 

to the provisions of section 490 of the Revisal of 1905." Judgment by 
default. final was rendered in favor of the plaintiff a t  the return term. 
Defendant moved to set it aside at  Kovember Term, 1912, upon, a 
notice of the motion served 15 June, 1912, and in it assigned three 
grounds : 

1. For that the said judgment was rendered at  the return term-of the 
summons issued in said action and upon a complaint filed by the plain- 
tiff, which is not properly verified. 

2. For that said judgment was rendered for an amount considerably 
in  excess of the amount due by the defendants to the plaintiff, 

(3)  and includes a commission of 10 per cent as attorney's fees. 
3. For that the defendant A: R. Davis has discovered, since 

the rendition of said judgment, that said commission of 10 per cent as 
attorney's fees is included in the amount of said judgment. 

The court refused to vacate'the judgment, but amended it by strik- 
ing therefrom an allowance of 10 per cent upon the amount of the note 
for attorney's fees, based upon a like stipulation in the note, and as 
thus amended the judgment was allowed to stand. There was no affi- 
davit or other proof showing merit in the application. Defendant 
appealed. 

T .  Lapzier for plaintiff. 
B. 8. R o y s t e r  for defendant .  

WALKER, J,. after stating the case: The statute requires that the 
verification shall state, in substance, that the pleading itself, in its 
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entirety, is true to the knowledge of the person making it, except as 
to matters therein stated on information and belief, and as to those 
matters, he believes it to be true. This is so where a party to the 
proceeding makes the verification, but i t  may also be made by an agent 
or attorney, if the action or defense be founded upon a written instru- 
ment for the payment of money only, which is in  the possession of the 
agent or attorney, or if all the material allegations of the pleading be 
within his personal knowledge; but when the pleading is verified by an 
agent or attorney, he must set forth in  the affidavit his knowledge or 
the grounds of his belief on the subject, and the reason why i t  is not 
made by the party. Revisal, secs. 488, 489, and 490. The object of 
the statute is to give the pleader a convenient substitute for the old bill 
of discovery in  equity, and to eliminate all issue? of fact that the parties 
are not wilIing to raise under the sanctity of an oath. Gri.fin v. Light 
Co., 111 N .  C., 434; Phifer v. Insurance Co., 123 N .  C., 410. I t  is also 
reasonably necessary for the protection of the other party in certain 
cases. This provision of the statute should, therefore, be at 
least substantially complied with. The verification in this case (4)  
is defective in its very first averm,ent. Phifer 1;. Insurance CO., 
supm;  Carroll v. iVcMilZan, 133 N.  C., 140; Payne v. Boyd, 125 N. C., 
499. I t  would be useless to discuss this part of the verification, as the 
cases which we have cited present the identical question here raised, 
and are conclusive in  their reasoning, to which we simply refer. There 
is another defect noticeable. The attorney does not state why the 
verification was not made by one of the plaintiffs, and there is nothing 
stated from which we can fairly infer the reason for this failure bv 
them to verify their own pleading. Revisal, see. 490; Banks v. Manu- 
facturing Co., 108 N. C., 282. The judgment, therefore, should not 
have been rendered. Hammerslaugh v. Farrior, 95 N .  C., 135. The 
judgment, however, was not void, but merely irregular. Colwan v .  
Czcnningham, 146 N. C., 453. I t  was held in that case: "If it should 
be conceded in such case that a judgment by default final is not allow- 

-able on an unverified complaint, the defect only amounts to an irregu- 
larity, and such judgments are not set aside as a matter of right in the 
party affected, but in  the sound legal discretion ,of the court. I t  is 
always required that a party claiming to be injured should show that 
some substantial right has been prejudiced, and he must proceed with 
proper diligence and within a reasonable time," citing Becton v. Dunn, 
137 N. C., 562. There is another important consideration. Where a 
party moves to set aside a judgment for irregularity or excusable neg- 
lect, he should make it appear that he has a meritorious defense. This 
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must be taken as finally settled. Turner v. Xachitze Co., 133 N.  C., 
381; Currie v. Mining Co., 157 N.  C., 209; Scott v. Life Association, 
137 N.  C., 516; lMinton v. Hughes, 158 N.  C., 587; Norton v. McLaurin, 
125 N .  C., 185; Leduc v. Slocomb, 124 N.  C., 347. The reason for this 
practice is clearly stated by Justice Rufin in Mauney v. Gidney, 88 
h'. C., 200: "In the first place, and co~ltrary to all the authorities, 
the defendants omit to set out in their application any defense whatso- 
ever which they then had, or which it is conceived they could now make 
to the action; and for aught the Court can tell, looking to their allega- 

tions, it may be called upon, after setting aside the judgment, 
(5) to render just such another between the same parties. To avoid 

engaging in so vain a thing, the courts have uniformly required 
in all such applications that the parties should, at  least, set forth such 
a case as prima facie amounted to a valid defense," citing English v. 
Enqlish, 87 N.  C., 497; Jarmum 2). Saunders, 64 N .  C., 367. And also 
by Chi r f  Jzlstice Shepherd', in  E'verett v. Reynolcls, 114 N.  C., 366: 
"Generally a judgment will be set aside only when the irregularity has 
not been waived or cured, and has been or may be such as has worked, 
or may yet work, serious injury or prejudice to the party complaining, 
interested , in it, or when the judgment is void," citing Williamson v. 
Hartman, 92 S. C., 236; Peoples v. ~Yorwood, 94 N .  C., 167; 1 Free- 
man on Judgwnts ,  see. 102. The subject is fully reviewed, the same 
reason substantially given and the same conclusion reached in  Xcott v. 
Life Associution, 137 F. C., 516; and in Turner v. Machine Co., 133 
N .  C., 381, we held that mkrits must be shown upon such a motion, 
citing from other jurisdictions, Insurance Co. v. Ilodeckor, 47 Iowa, 
162 ; Edwards v.  Jnmesville, 14 Wis., 26. I n  the recent case of Currie 
u. Mining Co., 157 N.  c:, 209, Just ic~ Allem says: ('An irregular judg- 
ment i19 one rendered contrary to the course and practice of the courts. 
and niag be set aside within a reasonable time, and upon showing a 
meritorious defense." 

I n  this case, the defendant has received full credit for the attorney's 
fee, which he alleges was wrongfully charged against him and included 
in the judgment in the legally questionable, but seemingly just, exercise 
oi the court's discretion, as the inclusion of that amount was merely 
erroneous, and the judgment, in that respect, could be revised only by 
appeal. But the ruling was in defendant's favor, the plaintiff not 
complaining of it. I t  is, therefore, not before us for review. Our con- 
clusion is that there was no error in the refusal of the defendant's 
motion. 

S o  error. 
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JOHN D. HUDSON ET ALS., TRUSTEES OF CHURCH, v. DAVID S. 
(6) 

MORTON ET ALS. 

(Filed 1 6  April, 1913.) 

1. Reference-Findings of Fact-Confirmation-Appeal and Error. 
The findings of fact of a referee, confirmed by the trial judge, are con- 

clusive on appeal if there is ainy evidence to support them. 

2. Deeds and Conveyances-Description Sufficient-Par01 Evidence. 
A description of lands in a deed "being one acre of land adjoining L., 

in one corner of the field now turned out, and lies near and including 
the spring, it being a portion of the H. tract, conveyed by D, to M., and 
others, public school committee of District No. 10,  Stanly County, deed 

'bearing a certain date, giving book and page in register of deeds' office, 
being the property formerly owned by District No. 13, changed by redis- 
tricting the schools of the township," etc.: Held, sufficiently definite to 
admit of parol evidence in fitting the description in this case, it  appearing 
that the land had been known as the "schoolhouse lot" for twenty or 
thirty years, etc.; and it is further held that a variance was immaterial, 
that the lot did not adjoin the L. lot, but cornered on it in an old field. 

APPEA~, by defendant from Cooke, J., a t  September Term, 1912, of 
STANLY. 

Jerome & Price for plaintiffs. 
J .  M. Brown d Son and A. C.  Honeycutt for defendants. 

CLARK, C. J. This is  a controversy over one acre of land formerly 
used as a schoolhouse lot and recently purchased by the plaintiffs as  
trustees of the Union Grove Baptist Church. There was a reference 
made to R .  L. Smith and two others as  referees, whose report was con- 
firmed by the judge. The finding of facts approved by the judge are 
.conclusive, if there is any evidence to support the finding tha t  is  ex- 
cepted to. The  only point presented is  the exception by the defendants 
that  the description i n  the deeds under which the plaintiffs cIaim titIe 
was too vague and indefinite to admit of parol evidence to identify 
the land. 

The  deed to the plaintiffs describes the land as a piece, parcel, or  
lot of land situated in  Stanly County, Nor th  Carolina, i n  Albemarle 
Township, "it being one acre of land adjoining Xargaret  Lomder 
lands in one corner of the field now turned out, and lies near (7 )  
and including the spring, it being a portion of the Wileg Hudson 
tract of land, and being the land conveyed by E. W. Davis to Joseph 
Morton, Jesse Morton, and John  Thompson, public school committee 



IK  T H E  SUPREME COURT. [I62 

of District No. 10 of Stanly County, North Carolina, said deed bearing 
date 11 February, 1882, and recorded in the office of the Register of 
Deeds of Stanly County, North Carolina, in  Book of Deeds No. 31, 
page 2 i l ,  etc., it being the property formerly owned by District No. 13 
in the Albemarle T o ~ ~ d l i p ,  the number of the district being changed 
by virtue of a redistrict arrangement of the school districts of said 
township in  said county." 

There was uncontradicted testimony that the plaintiffs and those 
under whom they claim have been in possession of the lot of land in 
dispute for twenty-seven or twenty-eight years. The testimony further 
was that this lot mas first used as a playground, and afterwards the 
schoolhouse was built thereon; that the lot was a part of the Riley 
Hudson tract and was located in the corner of an old field, and this 
old field adjoins the Xargaret Lowder land; that the defendant D. S. 
Morton told the surveyor that the lot which he surveyed was known as 
the schoolhowe lot; that the lot as conveyed had been known as the 
'(schoolhouse lot" for twenty or thirty years, and that the school com- 
mittee had been in possession of the lot for twenty-seven or twenty-eight 
years. I t  was also shown that the defendant D. S. Norton bid on the 
lot at  the public sale made by the board of education and that he owned 
the T i ley  Hudson tract except one acre. 

Edwards .c. Dean, 125  N. C., 61, is very much like this case. I n  that 
case there was'a deed for 30 acres in the western part of a tract of 112 
acres, and there was a survey of the 30 acres, followed by possession. 
I t  was held that the description was sufficient to admit of parol testi- 
mony to identify the land. 

I n  Perry v. Bcott, 109 N. C., 374, the language, "on the south side 
of Trent River, adjoining the lands of Colgrove, McDaniel, and others, 
containing 360 acres," was held not too vague and indefinite to permit 
identification by parol. I n  Farmer v. Butts, 83 N. C., 387, the Court 

sets out a list of descriptions which had been held to be too 
(8)  indefinite to admit of parol testimony, and also a list of de- 

scriptions which had been held sufficient to permit of such aid. 
Without elaborating the partculars in  which this description differs 
from the others, we think i t  falls within the class of cases in which 
the description is sufficient to justify the admission of parol testimony 
to identify the lands in dispute. 

The principal parts of the description in this case are:  (1) the lot 
of land in  dispute consists of only one acrb; (2 )  i t  adjoins the Mar- 
garet Lowder lands; (3) i t  lies in one corner of an old field; (4) this 
old field was turned out in 1882; (5)  the lot includes the spring; 
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(6)  it is a portion of the Wilcy Hudson tract; (7)  it is the, l a d  colt- 
veyed by E. W. Davis in 1582 to school committee of District No. 10, 
which didstrict was afterwards chauged to District No. 13. 

The rcfcrees found that this lot did not "adjoin the Margaret Lowdcr 
land," but that i t  was in the corner of an old field which did adjoin 
thc Ifiwder land. This was ail immaterial varianccx. They found on 
thc midence that this was the 'Lschoolhouse, lot," and the description in 
the deed justified the admission of parol testimony. I t  is true that 
the deed of I882 from Davis to the school committee described the land 
as lying, "in Stanly County, North Carolina, acljoining lands of Thomas 
A. Lowder and others and bounded as follows, viz.: Being one acre 
adjoining the Margaret Lewder lands, in onp corner of the old field now 
turned out; it lies ncar and including the spring, i t  being a portion of 
the Wiley Hudson tract of land, containing one acre, more or less." 
Tho cvidence showed that the committee took possession of this lot of 
laud a11d occupic,d it for a schoolhoi~se lot, and the subsequent deeds 
from the board of education to John M. 1,o.cvder and froin him to the 
plaintiffs, trustees, refer to said deed and describe the land as that which 
had h e n  held for school purposes under the I)avis decd, arid together 
with the parol evidence justified the finding of the rcferces which 
identified the property. 

We are of opinion that parol testimony was properly admitted. 
Alhrned. 

Cited: Johnson ?I. Mfg.  Co., 165 N. C., 107; iVorwood a.  totter^, 
166 N. C., 652; Patton v. 81ude.i; 167 N. C., 503. 

E. M. HENDRIX v. SOUTHERN RAILWAY COMPANY. 
( 9 )  

(Filed 1 6  April, 1913.) 

I. Yleadings-Interpretation-mtiirrer. 
A demurrer to  a complaint admits all of its allegations, and if any 

part of the complaint presents facts sufficient to  constitute a cause of 
action, or if facts sufficient for that purpose can be gathered from it, 
under a liberal construction of i ts  terms, the pleading will be sustained. 

2. Same-&ailroads-Easen~eats-Rigl~ts of Way-Unlawful Use. 
The grant by the owner of the lands in  this action of a right of way to 

a railroad c6mpany thereon does not include the right of the latter t o  
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go upon the lands except for the necessary purposes of constructing and 
maintaining the road according to the right granted; and where a 
demurrer is filed by the company to a complaint alleging that the com- 
pany had taken dirt from the plaintiff's lands to his damage, for the 
purpose of making fills along other portions of the road, the allegation 
states a good cause of action for damages to the land arising from2 an 
invasion of the plaintiff's rights, and the demurrer should be overrule(L 

3. Railroads-Easements-Rights of Way-Increase of Widths-Prospeeti~e 
Use-Deeds and Con~eyances-Interpretation of Deeds. 

While the right of way of defendant is confined to the lands occupied 
for its tracks, banks, ditches, and works, not extending beyond the width 
provided for in its charter, it will not, in the proper exercise of this use, 
be liable in damages caused by widening its right of way and taking 
additional and necessary land, nor for damages cause by the elevating or 
lowering of its tracks or other necessary purposes, nor for the increased 
inconvenience to the plaintiff and his family from smoke from the loco- 
motive or from other matters necessary to the operation of its trains. 

(10) APPEAL by defendant from Sl ' l zed lm,  J. ,  at  October Term, 
1912, of GUILFORD. Action to recorer damages. The plaintiff 

alleges in  his complaint: 
1. Thai  plaintiff is  a citizen and resident of the county of Guilford, 

North Carolina. 
2. That  a t  the times hereinafter mentioned the defendant was and 

is  now a corporation organized and existing under and by virtue of the 
laws of Virginia, and owned, maintained, controlled, and operated 
within the State of North Carolina and elsewhere a system of railroads 
known as the Southern Railway, and was and is engaged in the business 
of a common carrier of passengers and freight. 

3. That  plaintiff was a t  the time hereinafter mentioned and is  now 
the owner and in possession of a house and lot known as his home place, 
located in  the city of Greensboro, county of Guilford State of North 
Carolina, described as follows: Beginning at the southwest corner of 
the land of James Dick on and a t  the mouth of the lane separating said 
Dick from 311-s. Kerr ,  and runs thence north 289 feet with said Dick's 
l ine;  thence west 146 feet with said Dick's to the center of the track 
of the railroad; thence south 15  degrees west 296 feet along said railroad 
to Hendrix Street;  thence with the said Hendrix Street east 3 degrees 
south 200 feet to the beginning. (Recorded in  Book 65, page 483.) 
T h a t  plaintiff acquired title to said lands under and by mesne convey- 
ances from one Jesse H. Lindsay, under ~ h o m  defendant also claims 
title to its alleged right of way, as hereinafter described. 

4. Tha t  the Piedmont Railroad Company, a corporation organized 
and existing under and by virtue of the laws of the State of North 
Carolina, built, completed, and had in operation before the year 1865 
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a line of railroad from D a n d l e ,  in the State of Virginia, to Greens- 
boro, State of North Carolina, and its said railroad and right of way 
adjoined on the west the lands of plaintiff above described. 

5. That the said Piedmont Railroad Company acquired its (11) 
title to that part of its right of way for said road adjoining 
plaintiff's lands, as above described, by deed 7 April, 1862, from Jesse 
H. Lindsay, above mentioned in  the third paragraph of this complaint, 
to said railroad company, and same is recorded in  the office of the 
Register of Deeds of Guilford, State aforesaid, in Book 38, page 704, 
which said record is hereby referred to and asked to be taken as a part 
of this complaint. 

6. That after execution and delivery of said deed as aforesaid and 
under the authority therein given, the said Piedmont Railroad Com- 
pany, prior to the year 1865, entered upon the lands in said deed de- 
scribed and located its right of way, constructed its roadbed and side 
ditches thereon. That as plaintiff is informed and believes, that part of 
said roadbed and side ditches adjacent to plaintiff's property was in a 
cut from 5 to 10 feet deep and from 40 to 45 feet wide at the bottom, 
and from 50 to 55 feet at the top, made by the said Piedmont Railroad 
Company, and those claiming under it, including the defendant, con- 
tinued to use said roadbed and ditches in substantially the same condi- 
tion and to the same extent as its right of way and roadbed for said 
railroad up to the . . . . . day of June, 1909, a short time prior to the 
institution of this action, and in so doing said company exercised its 
right of election of the location and extent of its right of way at the 
place in question, and those claiming under said railroad company are 
estopped thereby from changing or widening said right of way. 

7. That the defendant was at  the times hereinafter mentioned and is 
now in the possession of the right of way of the said Piedmont Railroad 
Company adjacent to plaintiff's land, as above described, and was oper- 
ating its trains along and over the same, and at said times claimed, and 
claims now, to be the owner of the same under and as successor of the 
said Piedmont Railroad Company. 

8. That the plaintiff's land adjoins the right of way in question on 
the east, extending along the same north a distance of about 290 feet, 
and extends east therefrom about 290 feet to a line running nearly 
parallel with said right of way, and fronts on IIendrix Street. That 
plaintiff's dwelling, outhouses, and garden are located on the 
eastern part of said lot, leaving a vacant lot between that part (12) 
of said lot occupied as aforesaid and the top of the cut, which is 
the eastern line of defendant's right of way, of about 80 feet fronting 
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on said Hcrldrix Street and 290 feet deep, which was sufficient in size 
to locate a dwelling upon and was a valuable piece of property. 

9. That on . . . . . day of June, 1909, the defendant wrongfully low- 
ered its roadbed and track along and adjacent to plaintiff's property 
about 17 feet, and wrongfully and unlawfully entered upon and took 
possession of a strip of plaintiff's vacant lot above described, about 45 
feet wide, extending along said right of way from Hendrix Street to 
the northern line of said lot, a distance of about 290 feet, and removed 
the dirt  therefrom to a depth of from 10 to 12 feet, and is now in 
possession of same as a part of its railroad line. 

10. That the taking of plaintiff's land as aforesaid was not necessary 
for the defendant's lowering its roadbed or double tracking same, as the 
land occupied by defendant as its roadbed and right of way before 
taking the strip of the plaintiff's land above mentioned was amply 
sufficient to have enabled i t  to have lowered its roadbed and double 
tracked same, if i t  decided so to do ; and plaintiff alleges that defendant 
cntered upon and took said strip of plaintiff's land as aforesaid for the 
sole reamrl ihat i t  ncedcd dirt to make fills along its alleged right of way 
one-h'rlf mile or more from plaintiff's land, and for this reason defend- 
aut took said land, removed thc dirt as aforesaid, and used same in  
making said fills as aforesaid. 

11. That as plaintiff is informed and believes, thcre were more than 
6,000 cubic yards of the dirt wrongfully taken by the defendant from 
the plaintiff's vacant lot as aforesaid, and same m7as reasonably worth 
the sum of 35 cents per cubic yard. 

12. That dcfcndant operates along m d  over its track and roadbed 
a large ~lurribcr of t r a i ~ ~ s  daily, and that prior to the taking of plaintiff's 
land and lowering its roadbcd as aforesaid, the smoke and soot from 
drienclant's engi~les usually passed over plaintiff's residence, but since 
the lowering of said track a large part of the smoke and soot therefrom 

passes into the plaintiff's dwelling and porches, which annoy and 
(13) trouble the plaintiff and his family, and also depreciates the 

value of said place as a residence. 
13. That prior to the taking of plaintiff's property intersecting with 

Church Street, crossing said railroad track at  grade, and a t  the point 
of said crossing the defendant lowered its said track about 17 feet, 
thereby making i t  necesraary and the duty of defendant to erect a bridge 
at said Hcndrix Street across said railroad track. That in constructing 
the same defendant has negdigmtly and wrongfully m ~ d e  abutments for 
the approaches to said bridge several feet higher than was necessary, by 
reason whereof the eastern approach to said bridge will have to be 
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built so high that i t  will leave the remaining portioii of plaintiff's 
vacant lot several feet below the grade of said street, which detracts from 
the appearance of the plaintiff's property and makes it inaccessible, 
and has thereby damaged same. 

14. That by reason of the defendant's having taken strip of plaintiff's 
vacant lot, as hereinbefore stated, it has destroyed the value of the 
remainder of said lot, as the remaining part thereof is too small for a 
building lot. 

15. That by reason of the wrongful acts of defendant, aei hereinbefore 
alleged, plaintiff has been damaged to the amount of $2,000. 

Wherefore plaintiff prays for judgment against the defendant for 
$2,000 and costs, to be taxed by the clerk. 

DEED FOR RIGHT O F  WAY TO PIEDMONT RBILROAD. 

Whereas the construction of the Piedmont Railroad will be of great 
importance to the district of country through which i t  mill pass, and 
will, it is believed, add materially to the value of the lands along the 
line which may be adopted for the same, and the undersigned are anx- 
ious, as f a r  as possible, to induce the construction of the work through 
their respective lands : 

Be it, therefore, known and declared by these presents that we whose 
names are hereunto subscribed, for and in consideration of the premises, 
and also of $1 to each of us in  hand paid by the Piedmont Railroad 
Company, the receipt of which is hereby acknowledged, do hereby 
gyant, bargain, sell, and convey to the said Piedmont Railroad 
Company all right, title, and claim to so much of our land as (14) 
may be occupied by the said railroad, its banks, ditches, and 
works; and we do furthermore hereby release all claims for damages, 
whether on account of increased fencing or otherwise, which may be 
oqasioned by the passage of the said railroad through our respective 
lands, provided that the said Piedmont Railroad be located on a route 
having one of its termini at Danville and the other of its termini at  
Greensboro. 

The defendant demurred as follows: 
1. For that i t  appears upon the- face of the complaint that the de- 

fendant, under deed to the Piedmont Railroad Company, under whom 
it claims and derives its title from those under whom the plaintiff 
claims and dervied his title, had a legal right to enter upon and take 
possession of the land involved in this action for the purpose for which 
i t  was taken, held, and used. 
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2. For  that it appears upon the face of the complair~t that the smoke 
and soot which the plaintiff complains of were caused by the ordinary 
operations of trains over the defendant's road, and the defendant being 
a common carrier, authorized by law to carry on the business of a 
eomnion carrier, and it being its duty in the conduct of such business 
to operate trains over its road, i t  is not liable for damiages resulting 
from, the lawful performance of that duty. 

3. For that it appears upon the face of the complaint that under 
the deed from those ander whom the plaintiff' claims to the Piedmont 
Railroad Company, under which the defendant claims, the defendant 
had a legal right to place the abutments of the bridge so as to leave hhe 
plaintiff's lot in the condition alleged in the complaint. 

The dcnmrrer was overruled, and the defendant excepted and ap- 
pealed. 

T .  b. Xhuw und Just ice  & B r o a d h w s t  for p l a i n t i f .  
W i l s o n  4 Ferguson for defendant .  

(15) AT.LEN, J. Thc demurrer admits all of the allegations made 
by the plaintiff, and if any part of the complaint presents facts 

sufficient to constitute a cause of action, or if facts sufficient for that 
purpose can be gathered from it, bnder a liberal construction of its 
terms, the plcading will be sustained. Brewer  v. W y n n e ,  154 N.  C., 471. 

Under this rule, i t  is admitted that the defendant has entered upon 
the land in controversy and has rcrnoved 6,000 cubic yards of dirt, when 
i t  was not necessary to do so in the use of the right of way, and for the 
sole pnrpose of filling at  other places, which is an invasion of the rights 
of the plaintiff, although i t  be conceded that the defendant is right in 
its contention as to the construction of the deed for the right of way, 
and we are, therefore, of opinion the demurrer was properly overruled. 

This disposes of the a1)peal; but the question as to the rights of the 
defendant under the deed, which is made a part of the complaint, has 
been fully discussed, and as it will necessarily arise on the trial, we 
will consider it. 

The plaintiff contends that the right of way acquired by the defendant 
under the deed extends no farther than the land actually occupied for 
railroad purposes, for its banks, ditches, and works, as located soon 
after tho execution of the deed, while the defendant contends that i t  is 
of the width provided for in  the charter of the Piedmont Railroad 
Company. 

The deed is signcd by twenty-six landowners. I t  recites that the 
construction of the road "will be of great importance to the district of 
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country through which it will pass, and will, i t  is beliered, add mate- 
rially to the ~ a l u e  of the lands"; that the grantors are "anxious, as far  
as possible, to induce the construction of the work through their re- 
spective lands," and it conveys "all right, title, and claim to 80 much 
of our land as may be occupied by the said railroad, its banks, ditches, 
and works." 

The parties to the deed were dealing with the future, and instead of 
desiring conditions to remain as they were, they hoped for greater devel- 
opment, and conveyed so much of the land "as may be occupied," etc. 

I t  mas within the contemplation and expectation of the parties 
that the business of the railroad would increase, and that it (16) 
would require wore land for its operations, and while the grantors 
might thereafter have to surrender some additional land for this pur- 
pose, they would be compensated for the loss in the increased value of 
the adjoining lands. 

The question involved in R. R. u. Olive, 142 N. C., 257, is similar 
to the one before us. I n  that case the deed to the railroad company 
conveyed a right of way, but did not specify any particular width. I t  
conveyed only so much of the grantor's land as the railroad company, 
under its charter and amendments, would have a right to Eondemn, 
and upon examination of its charter it was found that that charter did 
not specify any particular width, but gave the railroad company the 
right to condemn land for its right of may and all other purposes of 
the company. I n  construing that deed, this Court used the following 
language : 

"If we hold that a right of way of the width necessary to carry into 
effect the purposes of the company was granted, we are confronted 
with the question whether the words 'purposes of the company' must 
be confined to the purposes which existed at  that time, and that its 
power to enter and occupy was exhausted when the road was constructed. 
This construction would, in  the light of what we know to be the purpose 
of constructing a railroad, be entirely too narrow. I t  would confine 
the company to the soil actually covered by its cross-ties and rails, with 
the drains on either side. When we examine the charters of other rail- 
roads granted by the Legislature from 1833 to 1860, we find that when 
the width of the right of way is fixed, it is usually 100 feet from the 
center of the track. Revised Code, ch. 61, entitled 'Internal Improve- 
ments,' confers upon all railroad companies the power to condemn land 
of the width of 'not less than 80 feet and not more than 100 feet.' I t  
would seem that in the absence of any limit in  the charter, the Chatham 
Railroad Company, by the general public law referred to and the 
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express grant of all 'privileges, rights, etc., of corporate bodies in the 
State,' had 'the right to condemn' to the extent of 100 feet; and thus we 

find a standard by which to measure the right granted by the 
(17) deed of May, 1862. Unless we can, in  this way, give effect to 

the deed by rendering the description of the easement certain, 
we would be compelled to hold it invalid. The maxim, ut res magis 
valeat quam perent,  admonishes us that it is our duty to uphold the 
deed if by reasonable construction it can be done. We think that the 
words. 'so much as the said road would have the right to condemn,' 
carry the right of way to the extent of 100 feet, which would be fixed 
by adopting the center of the track as the point from which the meas- 
urement shbuld be made, extending 50 feet on each side." 

The language quoted in Enrn7iardt v. 9R. R., 157 N. C., 362, from 
the Olive c u e ,  as to the construction of charters granted about the time 
of the charter to the Piedmont Company, is pertinent to the construction 
of n deed executed for the same general purpose: "The point of view 
from which charters for railroads were drawn in this State fifty years 
ago must not be lost sight of in construing them in the light of present 
conditions. I f ,  to induce the investment of capital in the construction 
of railro'ads and development of the country, large privileges were con- 
ferred, not inconsistent with the exercise of the sovereign power of the 
State in controlling them, we may not construe them away without 
doing violence to sound principle and fair dealing. When these rights 
of way were granted, or statutes enacted permitting their acquisition in 
the exercise of the right of eminent domain, i t  was contemplated that 
they should be of sufficient width to enable the company to safely oper- 

* ate the road and protect the adjoining lands from fire communicated 
by sparks emitted by the engines. Land was cheap and population 
sparse. The railroads, as the charters show, were to be built by the 
citizens of the State, the capital stock to be subscribed by large num- 
bers of people; Legislatures were ~ e a d y  to make broad concessions to 
these domestic corporations, and, as shown by the record in this and 
other cases in this Court, the owners of lands, because 'the benefits 
which will arise from the bidding of said railroads to the owners of the 
land over which the same may be constructed will greatly exceed the 

loss which may be sustained by them,' were desirous to promote 
(18) the building thereof, and to that end to give them rights of way 

over their lands. When the road has been constructed and the 
benefits enjoyed, although new and unexpected conditiom have arisen, 
the rights granted may not be withdrawn, although the long deferred 
assertion of their full extent may work hardship." 
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The same rule of co~~struction was applied in n e w  Bern v. B. B., 
159 N. C., 543, to a contract entered into in  1856, by which the railroad 
agreed to grade Hancock Street and to keep and preserve it in  good 
order, and a mandatory ii~junction was there sustained commanding 
the dcfendant to pare the street, tho Court saying, among other things: 
"This obligation is not to be measured by the size and condition of the 
city at  the tim,e when the contract was entered into. The increase of 
population and the coi~sequent growth of the city must necessarily have 
becn within thc pilrview of the parties a t  the time the contract was 
made." 

Wc are, therefore, of opinion that by correct interpretation of the 
language in  the dced the right of way of the defendant is confined to 
the land occupied for its tracks, banksj ditches, and works, but that such 
occupation is not to be determined by the needs of the defoldant at the 
time of the execution of the deed, and may be extended from time to 
time, when necessary to meet the growing demands upon the dcfendant, 
a ~ d  for the development of its business, not to exceed, however, the 
width of the right of way provided in its charter. 

I f  tho defendant cxceeds t l ~ c  right conferred as herein declared, the 
plaintiff may recover the damages directly caused thereby, but thc 
defend?nt is not liable for da~llagcls incidelrt to  the l a ~ ~ f i d  exercise of 
its right. 

Affirmed. 

Cited: R. R. v. Bunting, 168 N. C., 580. 

W. M. PATRICK v. C. F. DUNN ET ALS. 
(19 1 

(Filed.16 April, 1913.) 

1. Pleadings - Return Term - Criminal Courts - Ejectment - Defendaut's 
Failure to Give Bond-Answer Stricken Oat-Judgment by DefauldIn- 
terpretation of Statutes. 

Chapter 678, Laws 1909, permits process to be returnable and pleadings 
to be filed a t  criminal terms of the court, and where a defendant in  
ejectment fails to  file the undertaking required by Revisal, sec. 453, or 
procure leave lo defend without bond (Revisal, 454) ,  the court, a t  such 
term, may strike out the answer and render judgment by default. 

9. Judgments-Motions in Term-Notice. 
It is  unnecessary to serve notice of a motion for a judgme$t made 

during a term of court a t  which such judgment may properly be ren- 
dered. 

15 
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3. Ejeetn~ent-Pleadings-Yerification-Undertaking-Judgnients by Default 
-Interpretation of Statutes. 

Revisal, see. 556 ( 4 ) ,  construed with subdivisions 1, 2, and 3, does not 
require that the complaint in  an action of ejectment be verified for a 
judgment by default for failure of the defendant to give the bond required 
by section 453, when leave has not been given to defend without bond 
under section 454. 

2. San~e-Inquiry-Harmless Error. 
Where, in an action of ejectment, plaintiff has obtained a judgment 

for the failure of defendant to give the undertaking required by Revisal, 
see. 453, the judgment is  conclusive as  to all matters therein determined; 
and where the judgment omits the inquiry as  to damages, but is  rendered 
only as  to the plaintiff's title or right of possession, the defendant cannot 
be heard to complain that  a final judgment had been entered. 

CLARK, C. J., dissenting. 

-~FPEAL by dcfendaiits from Carfrr ,  J., at January Term, 1913, of 
LENOIR. Action to set aside a tax deed and for the recovery of land. 
The siimmons was returnable to the December Term of Lenoir, and 
the complaint was filed 29 November, 1912. 

Two causes of action are set out in the complaint. I n  the first, the 
plaintiff alleges that he is the owner in fee of the land described; that 
the defendant wroi~gfnlly withholds the possession thereof, and that the 

defciidant claims possession undcr a tax deed which is void; and 
(20) in the second, ht, allcges ownership in fee arrd the wroi~gful with- 

holding of possession by defendant. 
The defendants filed answer 3 January, 1913, but filed no defense 

bond. . At January Tcrni, 1913, the plaintiff moved to strike out the 
answer and for judgment for want of a defense bond. The motion was 
allowed and judgment was rendered upon the complaint, and the de- 
fendai~t excepted and appealed. 

Rousp & Land f o r  plaintiff. 
Char7es F. Dwm for defendants. 

ALT,EN, J. The December a i d  January terms of Lenoir Superior 
Court were criminal terms, but the statute 1909, ch. 678, permits pro- 
cess to be returnable to and pleadings to be filed a t  such criminal terms. 
Revisal, 453, requires the dcfcndant in  ejectment to file the undertaking 
thereill specified before lie shall be allowed to plead or defend, unless 
he shall procure leave to defmd without bond i11 the manner prescribed 
by Revisal, 454. The defendants neither filed the undertaking nor pro- 
cured leave to defend without giving the same, and the court therefore 
was within its power in  striking out the answer and in granting judg- 
ment. 
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Tlic judgineiit having bee11 wtered during a term of the court, the 
defendants were fixed with iioticr, and i t  was not necessary to serve 
noticc of motion for judgnient upon them. Hemphil l  1' .  M o o ~ e ,  104 
N. C., 3 1 9 ;  Bqnolds v. Mac l~ inc  Go., 153 N. C., 342. 

The, lievisal, see.. 556, provides that, "Judgment by default final niay 
be h:rd u p i  failure of deferrda~lt to answer as follows," and then sets 
out fonr subdivisioi~s. 

Ir, the first of these subdirisions a verified coiliyIaiilt is rcquired by 
express terms, and the second refers to the first in snch way that the 
same requirement would be necessary under it. 

1 1 1  thc third sabdivision there is 110 reference to a rerifird complaint, 
but ill licu thereof the ylailrtiff is required to make proof of the demand 
in the cornplaii~t. 

'I'lrc foi1~t21 subdivision is as follows: "In actions for the recovery 
of real property, or for the I)oskssion thercof, upon the failure of tho 
defendant to file the ixildci taking rrquirrd by law, or upon fail- 
lire of his sureties to justify according to law, unless the defend- (21) 
ant is excused from giving such undertaking before answeriug." 

Tt will be observed that thc pause of action set out in the complaint in 
this action fa& within the fourth siibdivision, and in i t  thew is 110 

reference to the verification of the pleadings, and judgmient is entered 
because of failure to file bond. 

Tllc fact thaL a verified complaint is nlentioned in the first and second 
subdivisions, that there is a different requirement in the third, and that 
in  t h ~  fourth the requirement as to verification is  omitted, wodd seem 
to lead to the coi~clusion that the plaintiff is entitled to judgmknt by 
default final upon an unverified complaint, upon failure to give bond 
ill an action to recover land. 

I f  the General Assembly had intended that a judgment by default 
final slloald not be rendered in any case except upon verified complaint, 
i t  mould have said, "Judgmerrt by default final may be had on a com- 
plaiiit duly verified on failure of defendant to answer as follows." 

If, however, the plaintiff was only entitled to judgment by default 
and irrquiry, the judgment rendered amounts to no more than this, as 
it simply adjudicates that the plaintiff i s  the owner of the land, and 
directs the tax deed to he canceled, and no inquiry as to damages is 
ordered. 

I n  7:lnw 1.. Joyner ,  156 fir. C., 140, it is held that a judgme~rt by de- 
fault a i d  inquiry concludes as to all issuable facts properly pleaded, 
and that evidence in  bar of plaintiff's right of action is not admissiblo 
on the inquiry as to damages, and that such a judgment establishes the 
cause of action set out in the complaint. 

162-2 1 7  
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I f  so, a judgment by default and inquii*y upon the complaint in this 
action u ~ o ~ d d  declare the plaintiff to be the owner in fee of the land in 
controversy, and would entitle him to an inquiry as to damages; and 
the judgment rendered does less than this, as the clause as to the inquiry 
is omitted and the plaintiff recovers no damages. 

AErmed. 

( 2 2 )  CLARK, C. J., dissenting: This is an action to set aside a tax 
deed and for the recovery of land. The plaintiff filed an un- 

verified complaint. The defendants filed a full answer, duly ~erified, 
setting out a full and meritorious defense, but failed to file a defense 
bond. Thereupon the court, on motion of the plaintiff, struck out the 
answer and entered judgment by default final. 

This was not only an irregularity, but was a fatal defect an~ounting 
to a lack of "due process of law." Thorough research, not only in the 
North Carolina Reports, but in the decisions of other jurisdictions, fails 
to disclose a single instance in which a man's land, or other property, 
has been taken from him by default final, and a jury trial denied, when 
the complaint was not verified. 

The reason for this is that from the earliest times an oath has always 
been required to sustain the allegations of the plaintiff's demand. When 
the cause is litigated, there is the protection of an  indictment for per- 
jury against the witness who swears falsely. When no answer is filed, 
the plaintiff must still go on and prove his case except in cases where 
the demand is for a sun1 certain, or a definite object is  sought to be 
recovered; then the plaintiff may have judgment by default final, pro- 
vided the complaint is supported by the oath of the plaintiff. This 
gives the protection of an indictment for perjury, which is more espe- 
cially needed when judgment is taken without trial or the benefit of 
cross-examination. 

When the claim is for unliquidated damages, ,even then, though the 
complaint is rerified, the lslaintiff is only entitled to judgment by 
default and inquiry which is thereafter instituted before a jury. When 
the claim is for a sum certain or a definite thing, but the complaint is 
not verified, the plaintiff is entitled to judgment only by default and 
inquiry, and in such case proof has to be made when the inquiry is 
instituted before the jury. I t  is only when the complaint is verified 
and for a sum or a thing certain that judgment by default final can 
be entered. 

I t  is true that when in an action for the recovery of realty no defense 
bond is filed, the judge can strike out the answer and render judgment by 
default, but this is only such default as is justified by the state of the 
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complaint. I f  that is verified, the judgment is by default final. 
I f  i t  is not wrified, then it should b~ by default and inquiry. (23) 

Formerly, judgrrrrnt by default could not be taken in  any case 
wlirre the actioir was for the recovery of rcalty. Laws 1869-70, ch. 193, 
scc. 4, authorized "judgment by default" when no defense bond was 
given, leaving i t  open, upon the existing statutes, whctlwr it should be 
a judgment by default and ilrquiry or by default final, depending up011 
whether the complaint was .verified or not. I n  the C. C .  P. and the 
Codc of 1Q883 this was a srparate section, bcing Code, 390, whilc sccs. 
385, 386 applied to judgrncnts by default. Tllc Revisal Comnrissioacrs 
in addiug thir Code, 390, as subsection 4 to Revisal, 556 (which last 
was Code, 385), did not i ~ l t e ~ ~ d ,  nor ought it to llare tllc effect, to au- 
thorize a judgment by default f i m l  when the complaint is not verified. 
T l ~ c  plnintifl can~lot expect ilre court to adjudicate a matter in his favor 
finally, and without possibility of dcfeirsc before a jury, when hc fails 
or is nnwilling to swear lo the truth of his allegations which would 
subject himsclf to liability for perjury if his staterrrents in the com- 
plaint are imtrur. 

I n  every case in our Court in which by virtue of this statute (1869-70, 
ch. 193, see. 4 ;  Code, 390; Rerisal, 556, 4) judginlent by default final 
has been takcn for rcalty, 1lpon failure to file a dcfcnse bond, the fact is 
prominently set out that the complaint was verified. Jones v. Best, 121 
N. C., 154; Viek v. Enlcer, 122 N. C., 100; J ~ m g e  I ) .  McXnight, 135 
N. C., 10'7; s c.. 137 N. C., 28.5. 

The judgment hy default final should bc amended into a judgliient 
by dehul t  and inquiry, so that thc plaintiff shall prove in court the 
allegations which he has n ~ i t h e r  sworn to nor proven. The judgment 
by default a i d  inquiry dcternlil~cs illat he ha. a cause of actio~!, and 
carries costs. 

M. D A R M F I E L D ,  RFYFIWX, x. R A L E I G H  AND SOUTHPORT RAILWAY 
COMPANY. 

(Filed 16 April, 1913 ) 

I. Railroads-Neglige~~ce-Fire Damages-Elidenee-Sonsait-Q~~estiulas for 
Jaary. t 

In a n  action to recover damages from a railroad for negligently setting 
fire to the plaintiff's sawmill, there was evidence tending to show, and 
per contra, that the passing loeonlotive at  that point put on its exhaust, 
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throwing out a great deal of smoke and cinders, which the wind carried 
to and enveloped the mill situated near; that from three to five minutes 
thereafter the ignition appeared on the side of the roof sloping nearest 
to the track; that no fire was there before the train passed, or within 
the building which could have caused the fire; and it is Held, that the 
evidence, construed as  required in such motions, was sufficient upon the 
defendant's negligence, and a motion to nonsuit should not be sustained; 
and further Held,  it  was competent for a witness to testify that on this 
same trip at a trestle below the mill the same locomotive had set fire to 
the grass along its route. 

2. Appeal and Error-Witnesses-Irnpeachmel~t-Co~ltradictory Statements- . 
Record-Presumptions. 

Where the testimony of a witness is sought to be impeached by his 
contradictory conversations held with others on the subject-matter of his 
evidence, it must appear of record on appeal, either by proof or proper 
suggestions, the substance or tenor of the conversations excluded, so the 
Supreme Court may see their pertinence or materiality; for otherwise 
the correctness of the ruling of the trial judge will be presumed. 

APPEAL by defendant from Bragaw, J., a t  October Term, 1912, of 
CUMBERLAND. 

Action to recover damages for  negligently setting fire to and burning 
the sawmill, kiln, etc., of plaintiff's company. There was t e s t im~ny ,  on 
par t  of plaintiff, tending to show that, on or about 7 July,  1911, the 
sawn~il l  of plaintiff's company, situate on or near the right of way of 
defendant, was destroyed by fire and that  same was caused by the 
negligence of defendant in operating one of its trains, defective engine, 
etc. Defendant contended and offered evidence to show tha t  the mill 
was burned by reason of fire starting within the mill, and that the 
defendant company's train had nothing to do with causing the destruc- 

tion of the property. There was verdict for  plaintiff, and de- 
(25) fendant excepted and appealed. 

H. L. Cook, Rose Le- Rose, C. W .  Broadfoot,  S h a w  & McLean,  and 
Sinclair  & Dyc for plaintiff .  

X e w t o n ,  Herring & Oates, Robinson & Lyon ,  and V .  C .  Bullasrd for 
defendant. 

HOKE, J. Although there is  a voluminous record in  this case and 
the amount inr~olved is a large one, the  matter a t  issue is  largely de- 
pendent on questions of fact. The  jury having accepted the  plain- 
tiff's version of the occurrence, a cause of action is clearly established, 
and, after most careful consideraiion, we find nothing in  the exceptions 
presented which would justify the Court i n  disturbing the results of 
the trial. It was chiefly urged for  error that, upon the entire testimony, 
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there was no sufficient evide~~cc that defendant's train had anything 
to do with causing the fire, but, on the record, this position cannot 
a t  all be sustairred. Aillong other testimony, J.  C. Ballard, for plain- 
tiff, testified in  part as follows: "At the time of this fire I was a t  Lane, 
N. C. At  that time I was superintendent of the mill of the Racoarda 
Lumber Company, the mill that was burned. Lane is 13 miles from 
Fayeltoville, and is situated on the R. and S. Railroad in Cumberlaird 
County. Was present the day the mill was burned. I first discovered 
the fire on top of the mill shed on the side next the railroad. That was 
at  3 2 5  in the afternoon. When I first discovered it, the fire was just 
about the size of the top of my  hat. I t  was on to the top of the shed. 
I was standing on the platform of the depot on tlie end towards Raleigh 
from here. 1 was on the opposite side of ilrr railroad from the mill. 
Mill was on one side and depot on the other side of tllc railroad. Train 
No. 8 of the defendant had just passed. It was a passenger train, and 
was coming to Fayet~erille. T was there wltelr that trail1 passed, and 
I was standing right on the platform looking at it. This was the samc 
platform T was oil whei~ I saw the fire. The wind was blowing rrr; 
hard. The train referred to.did not stop; it sort of slowcd up. I t  
rail fast(>r after it got down by the p la i~ l r  shcd. I t  increased its 
speed right against the dry-ltih and it conin~enced to throw out (26)  
a heary exhaust and sparks after he pulled his tl~rottle open- 
that is, he increased his q~eed  by throwing his throttle open, and that 
threw out hcavy smoke and cinders. As it came out of the smokestack, 
the smoke was heavy; it blew sort, of over the mill. I t  made a h e a v ~  
black smoke, and I could scarccly see the mill. Just  as soon as the 
train ~ a s s e d  and the smoke sort of cleared--it was not more than three 
to five minutes after it passed-there was fire oil there about, the size 
of this hat, and i t  flamed up  like that. (Witness snapped his fingers 
to indicate flaming up of fire.) I think the railroad there, as near as 
I can tcll, runs nearly north and south; I am not exactly certain. The 
railroad run,s about north, and the wind was blowing from over the 
warehouse east of the railroad, and thc mill mas on the west side of the 
railroad, and thc wind mas driving the smoke square from ihe ware- 
house to the depot, right straight over tlie mill. From where the depot 
sits to where the mill site is, is directly across, arid near i t ;  but to where 
the shed sits is a little farther on, and it was in the path of thc smoke 
from fhe train. The wind was blowing somewhere from 5 to 8 miles an 
hour that day, nearly all day. We bad a llcavy wind pretty rrmch al l  
that day. The weather was dry and hot. When I saw the fire, I spokr 
to the two man there with me. I told them to get some buckets. I 
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jumged off the platform and ran as hard as I could run across the rail- 
road, right under the mill shed, and the fire was right on top of the 
mill shed." There was other testimony from this witness tending to 
show that the fire was caused by defendant's train and negligence in the 
condition of operation of the engine, and, further, that the fire did not 
originate in  the mill. J. E Parker, another witness for plaintiff, testi- 
fied in part  as follows: "I saw a train pass the mill just before the 
fire happened. I t  was a mail. I think I spoke to Mr. Bullard about 
it. I t  was about 3 :24 o'clock p. m. The train was going south on the 
R. and S. road. I was on the depot with Mr. Bullard and Mr. Vinson. 
I didn't exactly see the fire when it started. When I first saw it, it 

looked to me between a peck and a half-bushel measure. Tt was 
(27) between me and the comb of the building on the side next to me. 

I was on the southeast side from the building. I thought the 
wind was blowing from the southeast right across the mill. The fire 
was something like 4 or 5 feet frorn the combs of the house on the side 
towards the railroad. It was something like three to five minutes, to 
the best of my knowledge, after the train passed, when 1 saw the fire. 
Mr. Bullard, Mr. Vinson, and I were og the depot. Mr. Vinson was 
lying down, and I was sitting up, and Mr. Bullard was standing u p  
between us both during the time the train passed. There was no fire 
on that roof before the train passed. The engine, before passing the 
mill, slowed up. I t  then went by, exhausting. I saw i t  exhaust. Cer- 
tainly, the wind was making the exhaust go over the miill side. Mr. 
Bnllard was the first to detect the fire, and called m r  attention to it. I 
saw some exhaust going out, steam and smoke. When the fire was 
called to nfy attention, I suggested plan to get the hands, and Mr. Bixl- 
lard did not hear me, and went running. to the mill, and I ran behind 
him part of the way, a ~ d  thought of the planing mill and made for that. 
We got to the lumber and cut i t  in two and throwed it about and tried 
to break i t  away. I f  you understand as I told you about the wind blow- 
ing, the fire burned so fast, i t  got so hot, i t  ran us away and we could 
not work." Yet another witness, ildolphus Arunda, testified in chief 
as follows: "At the time fire started or, the mill I had come out of the 
woods and come to mill, and train passed me-mail train. After wail 
train passed me, i t  opened for power, and I saw big fire on roof. Mill 
was about 40 yards from me. Came out of woods and went to mill to 
get a drink of water. Mail train passed about 3 :30, just as I came up 
to mill, and in about three mlinutes after train passed I saw a big fire 
on top of mill shed. Was about 40 yards from fire when I first saw it. 
Train was throwing out sparks and smoke and cinders." 



Witness was asked by attorney for plaintiff, in snhstance, the follow- 
ing q ~ m t i o n s :  "Did you see any other fire that day, and if so, where? 
Defendant objected; objec.tio11 o\ orrulcd; exception. Exception No. 16. 

A.  Same engine also set firc to grass at  trestle below the mill 
o a t i .  Saw no fire under shed when under there. 1 ( 2 8 )  
helped save lun~ber and pull belts off engines, or, rather, put 
some lumber ont in effort to save it. Fire when first seen by me was 
on railroad side and as big as a hat." 

There was nnxch evidence on part of deferitant in contradiction of 
this view, but, applying the accepted principle, that on motion to non- 
suit the evidence making for plaintiff's right to recover must be takcn 
as true and interpreted in  the light most favorable to him, the evidence 
set out makes i t  elcar that the motion for nonsuit could not have been 
allowed. Numerons decisions with us are to the effect that the evidence 
referred to is sufficient to carry the case to the jury (Aman v. L ~ r ~ b e r  
GO., 163 N. C., 373; Curric 7%. IZ. R., 156 N. P., 419 ; Ilormega"?/ v. R. B., 
154 11'. C., 380; Deppe v. 17. X., 152 N. C., 79; Whitehwst v. R. R., 
146 N. C., 588;CVilliama L * .  12. R., 140 N. C . ,  623), and also rccognizt 
the competency of thc statement madc by the witrless Arunda, that he 
had selw the same engine, on the same trip, set fire to grass a t  the trestle 
bclow the mill. Whit~kurst v. R. R., supra, 4th headnote. I n  this 
runi~ection we consider it well to notc that the decision in CFurric! v. R. R., 
.wpra, (Iisapproving a position maintained in Willkrn,~ v. R. B., the 
!rfcrei.ce is to the Willium,t cusp appearing in 130 N. C., p. 116, and 
not the Willitrms ci~.v~,  110 N. (?., 628, which is citcd and rclied upon in 
thc p ~ e i t  nt opinion. I t  was  further n r g d  for defendant that the trial 
cmirt, ~ n a d a  an erroneous ruling iit refusing to permit a witness for 
dcfcndar~t, Viriie Corbin, to testify to a conversation she had with one 
A.  M. Ray on the afternoon of the firc. While t h e  is  authority to 
tlrrc. contrary clsemhere, i t  is the accepted position in this State that 
"Whetrcver the credit of n wit~~ess  is irnpeachcd, whether by proof of 
general bad character or by contradictory statemienis by Bimiwlf, or by 
cross-examination tending to impeach his veracity or nxrriory, or at  
times by his very positioil iu reformce to the cause and its parties, i t  
may be restored or strengthened by any proper evidence tending to re- 
store confidence in his veracity and in the truthfulness of his testimony, 
whether such evidence appears in a verbal or written statement, 
verified or not, or whether the previous statemants were rrdade (29) 
ante l i t e m  rnotuw~ or petding the controversy." S. 1 , .  Exum, 
338 N. C., 599, citing J o n e s  1 . .  JovP's, 10 N .  C., 246, and other cases. 
But the objection cannot bc held for reversible error, because i t  nowhere 
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alppears by suggcstion or o the rwi~e  what %as  tlrc substance o r  tenor of 
the convcrsatiorr or  that i t  would hare  tended in  anywise to corroborate 
the witness. I t  is thc principle a11d l~olicy of the law that  these trials 
a t  nisi prius should be upheld unless i t  is  cleiu-1~~ made to appear tha t  
some substantial error 11aq been committed to appellant's prejudice, aud 
i t  is  not permissible on an  excep t io~~  of this kind to annul the proceed- 
ings and ellti~il npon thc lmrties a ~ l d  the puhlie thc cost and labor of 
another protracted trial when i t  nowhere appears i n  the record by 
statement o r  suggcstioi~ that  thc c.onversution wfcrred to would 1 1 a ~ ~ e  

corroboratcd the witness or i n  any way affected thc result. F ~ ~ l r o o d  7 ' .  

Fultoood, 161 N. C., 601; naniel 0. D z m n ,  I61 N. C., 377. 
Attmtiou is also called to the fact that  though A. M. Bay, the  person 

spoken to, was subsequently put on the stand, there was no effort made 
to have this witness testify to the alleged conversation. As heretofore 
stated, a careful examination of the record fails to disclose rcrersihle 
error, and the judgmelrt i n  plaintiff's f a ro r  must be affirmed. 

No error. 

MOSES L SMITH, A~JJIIKI~TIIA~ OK, \ . SALISEURY AXD SI'ENCER 
RAILWAY COMPANY. 

(Piled 16 April, 1913.) 

1. Electric Kai la  a j  s-"Practical Fe~~ders"-Neglige~~ce-E\ ilence-Qnes- 
tions for Jurj. 

The failure of an electric railway company to furnish its car with 
"practical fenders" to prevent injuries to those using the track, as re- 
quired by Revisal, secs. 2616, 3801, i s  some evidence of negligence in a n  
action to recover damages for personal injury inflicted by one of them 
in a collision with a pedestrian, and actionable when it  is the proximate 
cause of the injury. 

2. Appeal and Error-Instrueti011s-Yres~1111~1tions. 
Where the charge of the trial judge to the jury is not set out in the 

record on appeal to the Supreme Court, i t  will be presumed to have been 
correctly given. 

3. E~idence-"Scintilla"-Noasuit. 
Where there is more than a scintilla of evidence, and such as  rises 

above the plane of mere conjecture, and is sufficient lo prove the essential 
facts making for the plaintiff's contention in his action, a judgment for 
nonsuit should be refused. 

24 
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4. J.:lectric 11ailwnys-Outlook-O'di11ary Case-Negligence. 
I t  is the duty of a motorman on a moving electric railway car to keep 

a careful, constant, and continuous outlook for persons or obstruclions 
on the track, such as  is reasonable and practicable, and required in  the 
observance of ordinary care. 

5. Same-Persons on Track-Last Clear Chance-Nonsuit. 
The defendant electric railway company being sued for damages for 

the negligent killing of plaintiff's intestate by one of i ts  cars, while he 
was sitting, a t  night, on the defendant's track, his elbows on his knees 
and h i s  head in his hands, introduced as  a witness the motorman on the 
car, who testified that he was '"looking forward" a t  the time, and failed 
to see the intestate, because the night was dark and foggy. There was 
evidence that the car was equipped with an electric headlight, that  the 
track was straight and level where the killing occurred, and the deceased 
could have been seen a t  a distance of 400 feet, and that, a t  the speed 
the car was then going, i t  could have been stopped in about 35 feet: Hcld,  
the fact that  the motorman was keeping a careful lookout, under the cir- 
cumstances, was evidence that he saw the deceased in time to have 
stopped the car and avoided the injury; and a motion for a judgment of 
nonsuit on the evidence should not be granted, there being more than a 
scintilla of evidence that the defendant was negligent upon the issue of 
the last clear chance. 

6. Sanle-Trespasser-Contril~~itory Negligence-Ordinary Care. 
The mere fact that  a person on a n  electric railway right of way is a 

trespasser and has placed himself on the track in a dangerous positioa, 
of which he i s  apparently insensible, does not relieve the company of 
i ts  duty to avoid running over him with its car, if this can be done by 
the exercise of ordinary care in  the use of the means a t  the motorman's 
command, after hc should have observed the danger to the pedestrian. 

7. Electric Btlilways-Persons on Track-Apparent Insensibility to Danger- 
Presumptions. 

Where a person is seen by the motorman domn on defendant electric 
company's track, in a dangerous position, of which he is  apparently 
unaware, in front of a running car, the motorman cannot assume that 
he will leave the  track before the car overtakes him, and, free from 
negligence, continue to run the car until it is  too late to avoid an injury. 

APPXAI, by dcfeildant from Cook a, J., at November Term, 1912) (31)  
of R o w a ~ .  

Action to recover damages for the negligent killing of plaintiff's 
intestate, Cicero L. Wyatt. Thc defendant's car was proceeding north 
on its way from Salisbury to Spencer, running at the rate of about 1 2  
to 15 miles an hour. The intestate had been seen walking from Spencer 
to Salisbury, and when struck by the car was sitting on the west side 
of' the track, with his elbows resting on his knees and "bent over to 
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plaintiff that the night was dark, but not foggy, and that the intestate 
could have been seen for 300 or 400 feet, and he was actually seen by 
the witness Austin a t  a distance of about 400 feet. The intestate's 
son, who was on the car in  search of his father, saw the motorman 
talking to Mr. Caddell, who was on the front platform, a few seconds 
before the car struck Wyatt. There was an electric headlight on the 
car. The track was nearly level for about 150 feet on the south side 
of the place where Wyatt was sitting, and straight at  that point for a 

mile. The car could have been stopped in about a car's length, 
(32) and i t  was stopped within that distance, 25 or 30 feet, that 

being a car's length. The body, when found, was lying 8 or 10 
feet behind the car, between the rails. There was further evidence that 
the fender on the front of the car, a safety device, was defective, that 
is, too high and narrow, not properly equipped and out of date. On 
the other hand, there was evidence for defendant contradicting that of 
plaintifl. The motorman stated that he was not talking to Caddell, 
but keeping a proper lookout, and that i t  was dark and foggy, and for 
this reason he could not and did not see the man until he got within 
30 or 35 feet of him, when he did all in his power to stop the car, ap- 
plying the brakes and reversing the current, and it was not possible to 
stop the car sooner than he did. H e  had received a bell to stop at  
Carter's, a near-by station, and was "drifting at the rate of 15 miles, 
and sounding the gong," when he first saw Wyatt sitting on the track. 
H e  immediately tried to stop the car by the use of all available means. 
I l e  s : d  there was no indication to him that Wyatt  was helpless or 
could not take care of himself a t  the time he first saw him and applied 
the brakes and reversed the current. The witnesses for both parties 
were corroborated. I t  was admitted that the defendant had a proper 
headlight on the car that night, and that the car was running at the 
usual speed. 

The court submitted issues, which were answered as follows: 
1. Was the plaintiff's intestate, said Cicero L. Wyatt, killed by the 

negligence of the defendant company, as alleged in  the complaint? 
Answer: Yes. 

2. Did the deceased, Cicero L. Wyatt, by his own negligence, con- 
tribnte to his death? Answer: Yes (by consent). 

3. Notwithstanding the negligence of plaintiff's intestate, could de- 
frrldant, by the exercise of ordinary care, have1 avoided killing Cicero 
TVyatt ? Answer : Yes. 

4. What damage is plaintiff entitled to recover? Answer : $1,250. 
The only question in the case was raised by the defendant's motion 

to novsuit and his prayer for instruction, which was substantially, that 
26 
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there was no evidence of nc.gligence, or, to be more exact, that Wyatt 
was in a helpless condition or not in possession of his faculties, so that 
he codd not see and hear, at  the time he was sitting 011 the track, both 
of which were denied. Zlefmdant duly excepted, and appealed 
from thc judgm,ent. (33) 

Cmigc iE C ~ a i q e  and Edwin C. Gregory \or plaintif f .  
CYlmi(d CE C l c m ~ n t  and  Jerome  & Price  for de fendan t  

WALIIEIL, J., after stating the case : We may ~ r c t e r m i t  any extendd 
rcferrlrce to tbc evidence as to the defective condition of the fender, 
which would be suficierrt, perhaps, to justify the d i n g  of the court by 
cvliich the nonsuit and the instruction were refused. Thc statute, Acts 
1901, cb. 743; Revisal, secs. 2616 and 3801, require that  street railway 
cornpanics shall furnish their cars with "practical fenders" to prevent 
injuries to those using their tracks. I f  the company did not conrply 
wiih l L i ~  l)i~ovisiorr, i t  was evidence of negligence, or a circumstance 
from which negligence could be inferred by the jury, and if the negli- 
gence was fourrd by the jury and was the proximate cause of the intes- 
tate's death, i t  bccanlc actionable. ITenderson o. T m c t i o n  Co., 132 
N .  C., ?79. But we will not rest our dccisio~r upon any such ground, 
as we think there was other evidence of negligence, which was properly 
submitted to the jury and, we muqt presume, under correct instructions, 
as the c!~arge is not in the record. 8. v. D i c k e ~ s o n ,  98 N.  C., 708. We 
are not concerned with the weight of the evidence, as that is for the 
jury to consider. I f  i t  is construed in the light most favorable to the 
plaintiff, whieh is the rule, and there is, in that view, more than a 
scintilla of evidence, and such as rises above the plane of mere con- 
jestlx:.c :md is rcasonilbly sufficient to prove the aciseritial facts, i t  was 
proper to refuse the nonsuit, as such evidence carries the case to the 
jury. This Court has held that those operating trains and cars should 
keep a careful outlook for persons and obstructions on the track. 
Ar-rowood u. R. R., 126 N. C., 629; Picke t t  v. R. R., 117 N. C., 616; 
Xawyer u. IZ. IZ., 145 N. C., 24. We need not decide exactly the meas- 
ure of ~ ig i l ance  required of a motorman on a street car in this respect, 
whether i t  should be constant and ~ontinuous, but it should be such 
as is reasonable and practicable, under the circumstances, and rcquired 
by the duty to exercise ordinary care. I n  this case, the motor- 
man said that he was "loolring forward" as the car was approach- (34) 
ing the place where Wyatt was sitting on the cross-tie, and he 
failed to see him in time to stop the car before he was reached, because 
the night was dark and foggy. The jury might well infer from this 
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statement that the motorman saw Wyatt's situation in time to stop the 
car, when i t  is considered in  connection with the other evidence that 
the track, which was laid upon the side of the pbblic highway, was level 
for 150 feet and straight for a mile, and that Wyatt could be seen 
about 400 feet, with the headlight burning; so i t  cannot be said that 
there was no evidence of the motorman's ability to see Wyatt if he was 
looking ahead, and he testified that he was keeping a lookout and 
attending strictly to his business, instead of talking to Caddell. The 
fact that he looked and could see $Vyatt is some evidence that he did 
see him. I f  he saw him the length of two cars, or say 70 feet, before 
Wyatt was struck, he could have stopped the car and avoided the injury. 

Passing to the next point, there was evidence from which the jury 
could well have found that Wyatt was sitting in such a posture that 
any reasonably prudent man would a t  least suspect that he was asleep. 
There is no evidence that he was drunk, or even that he'had been drink- 
ing, but he was bent over and evidently resting his head on his hands, 
as his elbows were upon his knees and he was "leaning forward to 
conform to that position," said the witness Caddell. There was evi- 
dence from which it might reasonably have been argued that he was 
asleep, and if not so, or otherwise insensible, he would have heard the 
sound of the gong and left the track. The motorman evidently thought 
that there was danger of injuring him, as he applied the brakes and 
reversed the current, he testified, as soon as he saw him. These ener- 
getic measures to which he resorted indicated his belief that Wyatt was 
unaware of his perilous situation or the approach of the car;  but he 
was too late. I f  he looked and he saw him, and his situation was such 
as to produce the impression that he was oblivious to his surroundings, 
or if he was talking to Caddell and failed to look, he was negligent. 

Edge v. R. R., 153 N. C., 212. 
(35) The Cburt said in  a case somewhat like this in its facts : "We 

do not think that, as a principle of law, i t  can be stated that 
where a trespasser is seen sitting upon the track, with his head in  his 
hands and his hands resting on his knees, apparently asleep or uncon- 
scious, the presumption is that he will hear and obey the signals of the 
engineer warning him of the approach of the train. This undoubtedly 
would be true if the trespasser were walking or standing on the track. 
I n  that case the very fact that he was moving or standing up would 
indicate that he was not asleep or unconscious, but had possession of his 
faculties, and the engineer would have the right to suppose that he 
would hear and obey the danger signals. But  the same rule would not 
necessarily prevail where the situation is as detailed in  this case. A 
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man sitting on a c~oss-tie of il, railroad track, apparently asleep or 
uncoimious, presents an unusual, not to say extraordinary, spectack, 
and we think it was the province of the jnry to determine whether or 
not an engineer of ordinary prudence, seeing a man so situated, ought 
not to comnlrnce checking the train ill time to prevent injuring him 
if i t  should transpire that he was nnconscious or asleep." fltarett v. 
R. R., 110 S. W. R e p  (Ky.), 282. I t  is true, tllc jury found that 
Mryatt mas iiegligent, b ~ ~ t  even a trespasser on the track, situated as he 
was at the time of the catastrophe, does not forfeit his life or limb if, 
after his discovery or by tho exercise of proper care, his dangerous 
position can be seen and realized and the consequcilt illjury to hiin 
avoided. H e  was not committing any offense, but simply placed him- 
self in a place of danger. I t  niay be admitted that he had no right to  
use the track in that way, but the defendant had no right to kill him 
bccause he did. . I f  the jury bad found that the motorman was in the 
exercise of due care, the defendant woidd have been relieved from 
responsibility for his death; but unfortunately for the defendant, they 
did not take that view of the facts, but by their verdict have said that 
his life could have been saved by the exercise of ordinary care in  the 
use of the means at  the motornian's commaid, niaking out a case of 
aciionoblc negligence. Bo19ins v .  R. f2 , 76 Neb., 187. 111  the enjoyment 
and exercise of its fraueliise, the defendant is bouid to r.ecognize the 
rights of others. At con-~mon law, i t  is reqaircd to exe~.cise ordi- 
~ r a r y  care, to be nicasured ill each case by the apparerrt situation (36) 
and the dangers iratnrally inciderrt to the prosecution of its busi- 
ness. I f  a person be seen upon the track, who is apparently capable of 
taking care of himself, the motorman may assume that he will leave 
the track before the car overtakes him, but he cannot act llpon that 
presumption with respect to a person who is apparently insensible of his 
dangcr from sleepiness, dl-unkenness, or any other like cause. f l ibhy  
v. Ratlife, 50 Ark., 477. I n  Henderson v. R. R., 159 N.  C., 581, i t  
was said by Justice Allen: "The allegation of negligence in the corn- 
plaint is that the deceased was c1ow11 on the track in  an apparently 
helpless condition, alrd that the engineer of the defendant could have 
discovered him in  time to stop the train before reaching him, by the 
exercisc of ordinary care. Thc burden was on the plaintiff to prove 
the truth of this allegation and to establish in  the minds of the jury: 
(1) tlmt the dcceased was down on the track in an apparei~tly helpless 
condition; (2 )  that the enginecr could have discovered him in time to 
stop the train before reaching him, by the exercise of ordinary care; 
( 3 )  tliat he failed to exercise such care, and as a direct result the 
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deceased was  killed," c i t ing Clegg v. R. R., 132 N. C., 294, which is  in 
point. W e  a d d  Clegg v. R. R., o n  rehearing, 133 N. C., 303 ; Upton v .  
R. R., 128 N. C., 1 7 3 ;  Guilford a. R. R., 1 5 4  N. C., 607. A f t e r  a care- 
f u l  review of t h e  facts, w e  a r e  constrained t o  hold t h a t  there  was some 
evidence of actionable negligence, and  t h e  motion a n d  prayer  of the  
defendant  were both properly refused. 

W e  have not  discussed t h e  relative a n d  reciprocal rights of t h e  street 
lcnr company a n d  t h e  public i n  t h e  use of t h e  rai lway a n d  t h e  street o r  
public road o n  which it was  la id  (Moore v. Street Railway Go., 128 
N .  C., 455), a s  t h e  j u r y  found  t h a t  W y a t t  w a s  a trespasser a n d  gui l ty  
of contr ibutory negligence, no t  being a t  t h e  t i m e  in the exercise of a 
r ight  incident to  t h e  customary use of t h e  street o r  road, such  a s  cross- 
'iag it, e i ther  a t  a crossing o r  between t h e  crossings. T h a t  question, 
therefore, is not  now before us. 

N o  error. 

Oited: Tyson v. R. R., 167  N. C., 217;  Hill  v. R. R., 169 N. C. ,  741. 

LORAN TILLEY v. NORFOLK AND WESTERN RAILWAY COMPANY. 

(Filed 16 April, 1913.) 

1. Carriers of Goods-Dangerous Shiyments-Corporation Commission's 
Powers-Interpretation of Statutes. 

The Corporation Commission is  given statutory powers in  making 
orders and regulations for the safety, etc., of shippers or patrons of any 
public-service corporation, and particularly to regulate the shipment of 
articles rendering transportation dangerous, such as  inflammable articles 
of freight. Chapter 471, Laws 1907;  Revisal, secs. 1066, 1099, and 1112. 

2. Same-Refusing Shipments-Penalty Statutes. 
Where the Corporation Commission has authorized and fixed and ap- 

proved the charges for the transportation of baled hay, without expressly 
requiring its acceptance by the carrier when unbaled or loose, and by 
express provision it  does not require the carrier to receive "cotton or 
other merchandise and warehouse the same unless the articles offered 
a re  in  good shipping condition," etc., the carrier is  not liable, under the 
ruling of the Commission, for the penalty prescribed by Revisal, sec. 2631, 
for refusing to receive for shipment a car-load of loose hay, such ship- 
ments evidently being of such a character as  to endanger the property, 
not only of the carrier, but that  of others received by the carrier for 
shipment. 
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3. Carriers of Goods-Principal and Agentbcceptance of Sh i l )me~~tScope  
of Agent's Authority. 

An agent of the carrier is without authority from his principal to 
receive goods for shipment in a condition prohibited by law. 

S. Pleadings -Inconsistent Proof - Pcnalty Statutes -Interpretation of 
Statutes. 

In a suit for the penalty against the carrier for the refusal to accept 
a shipment (Revisal, sec. 2631), the plaintiff, necessarily alleging the 
refusal of the carrier, cannot contradict this averment by seeking a 
recovery upon the ground that the company had received this shipment, 
as it had a right to do, though under the law it may have refused to do 
so in the condition in which it was offered. 

L\PPEAT, by defendant from P e ~ b 7 ~ s ,  J., at January Term, 1913, (38) 
-of DURIT~IVI. Action to rccover pcnalty ~ ~ n d e r  Rcvisal, see. 2631. 
The following are the issues: 

1. Did the defendant wrongfully and unlawfully fail and refuse to 
accept and transport t l ~ e  pea-vine hay, as alleged in the complaint? 
Answer: Yes. 

2. What pcnalty, if any, i 9  the plaintiff entitled to rocover? Answcr: 
$650. 

From the judgment rendered, the defendant appealed. 

TI. L Tilley and Brtrnl~um & Rrawlay for p ln in f i f .  
Guthrie & Guthrip and Tkeodorc W.  Renth for de f~ndan t .  

BROWN, J. The plaintiff tendercd to defendant's agent at  Willards- 
ville, N. C., a lot of loose pea-vine hay (not baled, marked, or packed), 
for shipment to Durham, N. C. Thc agent told plaintiff to load the 
hag in n car on a side-track, which was done. Agent said to plaintiff . 
that hc bad no classification for loose hay, and wired to headquarters at  
Roanoke to see if he could ship it. Upon receiving jnstructions, the 
agent rcfnsed to issue a bill of lading or to receive the hay and ship it, 
but unloaded i t  from the car into a near-by barn. Plaintiff then de- 
livered the hay in  Durham by wagon. 

By motion to nonsuit, as well as prayers for instruction, defendant 
raises the question as to the liability of defendant for a penalty for 
failure to receive and ship the hay. 

Seeti011 2631, Rcvisal of 1905, penalizes railroads and other trans- 
portation companies, whose duty i t  is to receive freights, when they 
refuse to receiv~ for shipment all articles ('of the nature and 
kind rccei~ed by such compailics for transporbation when ten- (39) 
dered at a r e p l a r  depot. 0l i1,c v .  I?. I?., 152 N. C., 279. 
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The common-law duties of a common carrier by railroad in North 
Carolina as to intrastate traffic are largely superseded and supplemented 
by the statutory law of the State, and the carrier's duty to receive such 
freight tendered for carriage is now governed by the rules and regula- 
tions prescribed by the Corporation Commission of the State. 

By section 1066, Revisal of 1906, the Commission is given general 
control and supervision of all railroad corporations, and by the act of 
1907, chapter 469, i t  is authorized to make any necessary and proper 
rules, orders, and regulations for the safety, comfort, and convenience 
of passengers, shippers, or patrons of any public-service corporation, 
and particularly to regulate the shipment of articles likely to render 
transportation dangerous. 

By chapter 471, Laws 1907, the Commission is particularly authorized 
to regulate the carriage of inflammable articles as freight. 

By section 1099, Revisal of 1905, the Commission is given broad and 
general powers to "make reasonable and just rates" for freight and 
passenger service. The schedules of rates so made are declared to be 
p i m a  facie evidence that such rates are just and reasonable, by section 
1112, which provides for the certification of copies of all such schedules 
by the clerk of the Commission. 

The Commission has authorized the transportation of baled hay and 
fixed and approved the charges therefor, but by its prescribed classifi- 
cation does not authorize the carriage of unbaled, loose hay; hence the 
defendant is not liable for the penalty by refusing to receive and ship 
the hay tendered by plaintiff. 

Among the rules prescribed by the Commission is this: "Railroad 
comjpanies are not required to receive cotton or other merchandise and 
warehouse the same unless the articles offered are in good shipping 
condition, well pepared by the shipper with proper packing and legible, 
plain marking, and accompanied with orders for immediate shipping." 

Page 64, 13th .Qnnual Report. 

(40) Not only does nothing in the classification authorize the car- 
riage of the comnlodity offered by plaintiff, but by the plainest 

implication such carriage is prohibited. Wherever in  the classification 
hay or any like articles, such as sea-grass or hair or waste, are classified, 
i t  is always with the requirement that the commodity be offered baled, 
as the railway company insisted that plaintiff's shipment should be 
prepared in  the present case. Such a commodity as loose hay on a 
railway whose motive power is fire-driven engines would be, so dan- 
gerous ns to imperil not only the railway company's property, but the 
property of all other shippers. I t  is for this reason that the reasonable 
precaution is prescribed by the classification of the Corporation Com- 

3 2 
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mission that such an article and all similar articles must be rendered 
less dangerous by baling. 

I t  is contended, however, that the agent of defendant actually received 
the hay for shipment and permitted plaintiff to load i t  in a car, and 
that the classification and rules of the Commission do not prohibit the 
carrier from receiving such commodity as loose hay if it elects to do so. 

There are three answers to this argument: First. The agent had no 
authority from the defendant to receive such an article as loose hay 
for shipment. H e  telegraphed at once to headquarters for instructions, 
and was directed to refuse to receive it, and the agent at once informed 
plaintiff. ATeu&erry v. R. R., 160 N. C., 156. 

Second. I n  any riew of the evidence, there was in law no receipt of 
the hay by the defendant. The refusal to issue a bill of lading was a 
refusal to receive the hay for shipment, and the fact that the agent 
had permitted plaintiff to load the hay into a car makes no difference. 
We h a ~ e  distinctly held that when a common carrier permits a shipper 
to load n car with his goods and refuses to ship the car or to issue a bill 
of lading therefor, i t  is a refusal to receive the goods for shipment, 
under Revisal, see. 2631, which is the section upon which plaintiff bases 
his action. Garrison v. R. R., 150 N. C., 575; I 'w i t t y  1). R. R., 141 
N. C., 9.55. 

Third. Plaintiff having sued to recover the penalty prescribed for a 
failure to receive the hay for shipment, and having alleged a refusal to 
receive it, cannot now be permitted to contradict his own aver- 
ment. (41) 

The motion to nonsuit is allowed, and the action dismissed. 
Reversed. 

MARTHA E. MARTIN ET AL. V. J. W. MARTIN ET AL. 

(Filed 23 April, 1913.) 

1. Contracts, Written-Interpretation-Intent. 
A written contract should be so construed as to effectuate the intent 

of the parties as gathered from the entire instrument, in accordance with 
the language used therein, in proper instances taking into consideration 
the condition of the parties and the purpose for which it was entered 
into. 

2. Same-Reasonable Interpretation-Existing Conditions. 
Where a written contract is susceptible of two. meanings, one of which 

will render it valid and the other invalid. or if one is reasonable and the 
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other unreasonable, the construction will be adopted which will give 
life and force to the writing. 

3. Same-Acts of the Parties. 
The words of a written instrument or bond for the support of another 

are generally construed most strongly against the party using them, and 
in cases of doubt the construction adopted by the parties will have weight. 

4. Same-Support of Another-Breach of ContractPayee-Beneficiaries- 
Rights of Action. 

Where a conveyance of lands is made in consideration of the support 
of the grantors, expressed in a separate instrument of writing, or bond, 
which was done for a while and discontinued by the act and fault of the 
obligor, in  violation of its terms, the obligees thereunder may recover 
such sum or sums of money necessary for a reasonable support, though 
the bonds may not specify to whom i t  was to be payable, the plain intent 
of the instrument being that those for whose benefit the instrument was 
made are  those to whom the money should be paid. 

5. Contracts, ITritten-Rreach-Support of Another-Death of Obligee- 
Abatement-Executors and Administrators-Parties-Courts-Rules. 

Where the obligor on a bond given for the support of another for life, 
and for a valuable consideration, has failed to comply therewith, and the 
obligee has since died, leaving the obligor responsible under the terms 
of the bond for moneys due for the former's reasonable support, the 
action upon the bond, brought by the obligee, does not abate upon his 
death, and the Superior Court clerk has the authority to make his admin- 
istrator a party (Revisal, sec. 417);  or he could be made a party under 
Supreme Court Rule No. 46. 

(42) APPEAL by plaintiff from 0. 11. All~n,  J., a t  September Term, 
1912, of FORSYTH. Action to recover upon a contract for sup- 

port. The plaintiff alleges in  her complaint: 
1. That she is the mother of the defendant J. W. Martin, and now 

an old womau, about 90 years old; that for some time' prior to the year 
1907 she and her husband were the owners of a tract of land in  David- 
son County, Worth Carolina, containing some 50 or 60 acres, and she 
and her husband, being old, conveyed it to the defendants on condition 
and for the consideration that they would support the said plaintiff 
and her husband, James Martin, as long as they should live; that the 
husbond died in a few months thereafter, leaving the plaintiff him 
surviving. 

2. That on 1 January, 1907, the defendants entered into a bond with 
the plaintiff, in words and figures as follows: 

NORTH C A 4 ~ ~ ~ ~ ~ ~ - F ~ ~ ~ ~ ~ ~  COUNTY. January 1, 1907. 
Know all men by these presents, that we, J. William Martin and 

. wife, Eliza Martin, do'hereby bind o~~rselres,  our heirs, executors, and 
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administrators, in the suin of ($1,000) one tho;lsar~d dollars, to care 
and support of James Martin and Martha E. Martin, at  our home 
during their lives, and that this shall be a first lien on the farm on 
whirh I now reside, contairling 85 acres, adjoining Mrs. Reed, J. H. 
Willerd, and others. 

Hl5 

J .  WIT,LIAM X MAR~'IN. 
Her m'~rk 

ELIZA X M A I ~ I N .  
mark 

Witnc>ss as to J .  W. Martilt : E. I'. Ilcitnlaii. 

That the privatc examiuatiou of the fernale defendant was (48) 
taken and the said.bol~d is recorded in Book 86 of Ilceds, page 
242, i n  thc ofice of the Register of Decds of Forsyth County. 

3. That the plaintiff residcd with the defendants for about two years, 
but the conduct of the defendants towards the plaintiff became so 
irito1er:hle that it was impossible for her to live at t b ~  house of the 
deferidants; that, among other things, the defendants failcd to provide 
the proper food and clothing and care suitable for a person of plain- 
tiff's age and plrysical condition; neglected plaintiff; undertook to con- 
trol a i ~ d  s~ipervise her conduct; forbade her to visit her other children, 
and when she did go to visit a~iother, deferidants stated that they would 
uot permit plaintiff to  turn to the hoin,~ of the, defendants; on account 
of which, and other things, the home of the defendants is an impossible 
place in which plaintiff may reside. 

4. That the value of the placc given defendants was about $1,000, 
and thcy have sold said place and rcccived the benefits arisirrg there- 
from, without reaso~lably complying with their agreement of support. 

5. That the said bond is, a s  stated therein, a lien for $J,000 on tlic 
home placc of the drfcndants, located in  Broadbay Township, Forsytlr 
Coimty. North Carolina, adjoining the lands of Mrs. Reed, J. TI. 
Willard, and others, and corrtaining 85 acres, more or less, and more 
particularly described as follows : 

Fimt Tract-Beginning at a stone on the south side of Randolpli 
Road and C. Reed's corner., running thence south with said Reed's lincx 
36.49 chains to a stoite, C." Reed's corner; thence east with said line 
14.62 chains to a stonc, Parnell's corner; thence north with said Par-  
nel17s line 25.32 chains to a stone in the sonth side of Randolph Road; 
thence sonthwardly with the said road 16.95 chains to the beginning; 
containing 30 awes, more or lcss. 

X ~ x o n d  Tract-Beginning at  a stone in Parnell's linc, and runs north 
19.90 chains to a stonc in Willard's line; thcnce north 86 west with 
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wid line 12.55 chains to a stone in  said line; thence south 5.15 chains 
to a stonc; thence north 86 west 956 chains to a stone in  Glasscock's 
lirlc; tllcnce south west 25.25 chains to a stone, Reed's corner; thence 

n o r t l ~  81  east 1.70 chains to a stone; thence northeastwardly with 
(44) public road 16.95 chains to the beginning; containing 55 acres, 

more or less. 
6. That  for  about t h ~  past sixteen months plaintiff, on account of 

the conduct of the defendants, and their failure to comply reasonably 
with the tcrins and conditions of said bond, has been forced to l i re  
with anot l~er  son, and is i n  need of and, as she is informed, advised, 
and believes, entitled to receive from the dcfcndants sufficient monthly 
furids to keep her i n  clothing, pay for medicine and medical care and 
attention and nursing while sick, arid for board, a l l  of which plaintiff 
alleges she is  greatly in need of, and has been for some time, which 
plaintiff alleges should be $25 a month." 

Thc defendants demurred as follows: 
"That the said complaint fails to state a cause of action against these 

defendants, or either of them, in tha t  the bond, or  obligation, which is 
sct out in paragraph 2 of said complaint is not payable to the said 
plaintiff o r  to the said James Martin,  and that  they arc advised and 
believe that  the failure of said bond or obligation si~cd on to be payable 
to any permo" docs not give the said Martha E. Martin, plaintiff, as 
aforesaid, the right to bring this  action against these defendants." 

H i s  Honor sustained the demurrer and disnlissed t l ~ c  action, and the 
plaintiff excepted and appealed. 

RaZ e~di f ( j  & Rcrlierdite and J .  E. Ale.mnder for plainfif. 
Louis M.  Szuink, H. A .  Xapp, and Renbozo & Hall for defendants. 

AI T.FV, J. The rnling of his Donor is predicated upon the idea 
that  the action is wholly upon the paper-writing set out in the second 
paragraph of the con~plaint, and that  there is no payee or obligee named 
thweiir, and this requires an  examination and corlstruction of the 
writing. 

'(The object of courts i n  the construction of a paper-writing is to 
find ont wliat the parties to i t  intended, and whether apt  language has  
h e n  used to give effect to the intention7' .(Hor.nthal 71. Howcott, 154 
N .  C., 329), a i d  ('to arrive a t  the intent of the parties, i t  i s  proper to 

look a t  the entire instrument, the condition of the parties, and 
(45) the pnrposc for which i t  was entered into." Rhynr v. Rhyne, 

161 N. C., 408. 
I f  i t  is snsceptiblc of two meanings, one of wliic.11 will render i t  valid 

and the other invalid, or if one is reasonable and the other unreasonable, 
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the construction will be adopted which will give life and force to the 
writing. 

The words used are generally construed most strongly against the 
party using them, and in cases of doubt, the construction adopted by 
the parties will have weight. Clark Cont., p. 402. 

Applying these principles to the facts alleged, we find that the plain- 
tiff and her husband, who has since died, two old people, conveyed their 
land in 1907 to the defendant, their son, for the consideration that he 
would support them during their lives, and that about the same time 
the said son and his wife executed the paper-writing; that the writing 
was probated and registered, and thereafter the plaintiff resided with 
the defendants; that the defendants provided support for a time, but 
failed to do so for sixteen months. 

I t  was evidently the intention of the defendants to make the promise 
to the plaintiff and her husband, the parties have recognized it as a 
subsisting obligation, and to adopt any other construction would con- 
vict the defendant of practicing a fraud on his father and mother by 
obtaining their land upon a promise of support, and then evading per- 
formance because he had failed to write the paper correctly. 

The principal stated in Leach v. Fleming, 85 N. C., 449, is decisive 
of this case. The Court there says: "The' first and principal objec- 
tion directed against the validity of the bond is  the alleged absence 
of the namle of an obligee. The obligation assumed by the defendant 
is that he will be responsible for the amount due on the note, identifying 
i t  by an accurate description of its terms, 'if the said Hyams and Dale 
(the debtors) fail to pay said note (amounting to $760) at maturity.' 
With whom does he covenant when he says 'I pledge myself to be re- 
sponsible for the same7? Of course, it is with the person to whom the 

. note to be paid is payable." 
I n  the case at bar the defendant binds himself to the care and 

support to the plaiatiff and her husband, and his obligation mast (46) 
be to those named who are to be benefited. 

We are also of opinion that a cause of action is stated if the second 
paragraph be stricken from the complaint, as without i t  there is an 
allegation of a promise to support, based on a saluable consideration. 
and of a breach of the promhe. 

Reversed. DEFENDANT'S APPEAL.  

Aftcr the judgment was rendered in the Superior Court and before 
the appeal was docketed in this Court, the plaintiff died, and her ad- 
ministrator wa,s made a party plaintiff by the clerk, and this was ap- 
proved by the judge, and defendant excepted and appealed. 

3 7 
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The action did not abate by the death of the plaintiff, and her admin- 
istrator will be entitled to recover such amount for support as was due 
at her death. 

The clerk had authority under Revisal, scc. 417, to make the admin- 
istrator a party, or he could have keen made a party in  this Court 
under Rule 46 of the Supreme Court. 

AXirmed. 

Cited: Temple  Co. v. Guano GO., post, 90. 

CARPENTER, BAGGOTT & CO. v. WILLIAM W. HANES. 

(Filed 26 April, 1913.) 

1. Injunctions, Mandatory-In Personani-Residence-Jurisdiction. 
A mandatory injunction to restrain a n  action upon the same subject- 

matter in a foreign jurisdiction is  in personam, and will be issued only 
where both parties are  residents of this State and the defendant is  within 
our jurisdiction; and not where his residence and citizenship is in  
another State, and he is only constructively here, as  by being plaintiff 
in the actiom wherein the restraining order is sought. 

2. Actions and Defenses-Pendency of Another Action-Demurrer-Jnrisdic- 
tion-Practice. 

The defense that another action is  pending between the same parties 
on the same subject-matter is  by demurrer (Revisal, see. 474, 3)  ; and i t  
must appear that  the other action is pending in this State. 

(47) APPEAL by plaintiff from 0. H. Allen,, J.,  granting a restrain- 
ing order 12 December, 1912; from FORSYTII. 

Joseph E. Johnson for plaintiffs. 
L. M. Swimk for defendant. 

CLARK, C. J. This is an appeal from a mandatory injunction. The 
plaintiffs instituted an action in  New York against the defendant 12 
November, 1912, and obtained jurisdiction by attachment and garnish- 
ment. On 18 November, 1912, the plaintiffs instituted this action 
against the defendants in this State for the same cause of action, being 
for the sum of $11,300 alleged to have been paid out in  the) purchase 
and sale of 5,000 bales of cotton at  the request of the ,defendant and 
$750 for commissions thereon, less $9,305 that has been paid, leaving 
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balance due the plaintiffs $2,475. The defendant alleged that the trans- 
action was a gambling transaction, being a dealing in "futures," and 
void under Revisal, 1689, 1690, and 1691, and asked for a recovery on 
a counterclaim of $3,000 which the defendant had put up as '(margin" 
and which the plaintiffs had appropriated for their own use; and also 
a further counterclaim for wrongfully selling the cotton purchased by 
the plaintiffs for the defeudant. The defendant further alleges that 
the attachment in the New Yorls proceedings was wrongfully sued out, 
in  that the defendant had no property or effects in that State, and that 
the purpose and intention was to injure and harass the defendant, 
asking damages herein for such wrongful act. The defendant further 
alleges that there was no personal service of process in  New York i n  &he 
suit instituted there, and that that action was for the same cause of 
action apoq which this suit is instituted, and both parties being duly 
in court i n  this action  lain in tiffs by bringing the action and the defend- 
ant by personal service), the defendint asks the court, in  order to 
prevent multiplicity of suits and the expense attendant thereon, that a 
restraining order issue to enjoln and restrain the plaintiffs, their 
attorneys and agents, from tl:e further prosecution of the said (48) 
cause in the courts of New York and from any interference 
thereby with the orders and process in this court, in so far  as i t  embraces 
the cause of action set out in the complaint herein. The court issued 
a mandatory injunction in accordance with this prayer, and directed, 
further, that the plaintiffs and their agents and attorneys dismiss the 
said action in New York. 

There are many cases that hold that the courts of'a State where both 
parties are domiciled may restrain the prosecution of suits between such 
parties in a foreign jurisdiction. Cole  v .  Cunninghum; 133 U. S., 107; 
M o r g a n  v. Hturgess ,  154 U.  S., 256; Cunningham T. Butler, 142 Mass., 
47. This power has been most frequently exercised in  those cases where 
a resident creditor is seeking to evade the laws of his domicil, and the 
ability to exercise i t  rests upon having the person of the party enjoined 
within reach of the process of court. But even in such cases, the power 
should be exercised sparingly and only to suppress manifest injustice 
and oppression, and'not from any arrogant sense of greater ability to 
do juqtice to either party or because of more favorable laws, or of 
conrenimre of the parties. B i g e l o w  7). Copper Co., 74 N'. J., 457, and 
many other cases. 

But such power cannot be exerted to enjoin parties who are not 
domiciled in the jurisdiction of the court, merely on the ground that 
the party has come into court by bringing an action herein. Probably 
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the only case that has asserted the power of the court to restrain a non- 
resident plaintiff from bringing an action in another jurisdiction is 
Pickeft v. Ferguson, 45 Ark., 177, which was afterwards overruled by 
two cases in that State. G r i f i t h  v. Langdale, 53 Ark., 71, and Greer v. 
Cook ,  88 Ark., 93. 

Among the many cases holding that the court cannot thus elljoin 
a nonresident is R. R. v. T ~ l e g r a p h  Co., 49 Ill., 90; B a n k  v. R. R., 28 
Vt., 470; W i c k s  v. Caruthers, 8 Tenn., 353; American School Co. a. 

Rauder Co., 106 Fed. 731; Hawley  v. B a n k ,  134 Ill. App., 96. 

(49) I n  Wierse v. Thomas ,  145 N. C., 264, Hoke ,  J., says: "The 
correct doctrine was held to be that the courts of the resident 

creditor have power in proper cases to issue an injunction, not in re- 
straint of the action of a court in another jurisdiction, but operating in 
personam on the creditor and compelling him to obey the laws of his 
own Commonwealth," quoting Judge Story Eq. Jur., sec.'899, as fol- 
lows: "When, therefore, both parties to a suit in a foreign country 
are resident within the territorial limits of another country, the courts 
of equity in the latter may act in pccsonam upon these parties, and 
direct them by injunction to proceed no further in such case." He  also 
quotes with approval from Tieyser 7.1. Rice,  47 Md., 203 : "The power of 
the State to compel its citizens to respect and obey its laws even beyond 
its own territorial limits is supported, we think, by the great preponder- 
ance of precedent and authority. . . . As long as a citizen belongs to 
a State, he owes i t  his obedience; and as between States, that State i n  
which he is domiciled has jurisdiction orer his person and his personal 
laelations to other ditizens of the State." 

I t  wili thus be seen that the jurisdictioil to issue a restraining order 
of the nature here sought depends upon the party affected being a 
residcrit of this jurisdiction. The mere fact that a nonresident plaintiff 
brings an action here does not place his person under the control of the 
court for all purposes, nor for any purpose other than affecting the 
prosecution of his action. The court may prescribe the terms upon 
which he may be allowed to prosecute his action here, but that is the 
limit of its authority. This is fully discussed and so held in  B a n k  v. 
R. R., 28 Vt., 470; W i c k s  v. Caruthers, 81 Tenn., 353; R. R. v. Tele- 
g m p h  Co., 49 Ill., 90, and H a u l e y  v. Bank, 134 Ill. App., 96, already 
cited, all of which point out that such injunction could not be enforced, 
if granted, when the party affected does not reside in the jurisdiction 
and has no property therein. 

The doctrine to be der i~~ed  from the authorities is thus stated in 
Oriflith v. Lmigsdnle, 53 Ark., 71: "When the debtor and creditor are 
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domiciled in  different States, and the creditor proceeds by attachment 
in the courts of the State of his domicile against the property of his 
debtor, therc is  no cause for interference by injunction on the part  of 
the courts of the debtor's domicile, even though the crcditor be tenipo- 
rari ly found within their jurisdiction. This i s  necessarily so, for  
the equitable jurisdiction in  this class of cases arises only from (50) 
the creditor's effort to evade the law of the State of his do:izicile." 

I f  thc parties were both donliciled here, such an in.junctio11 as this 
wonld not lie, but the remedy is  by a demurrer, "That there i s  allother 
actiou pending between the sarnc parties for the same cause" (Revisal, 
474, 3) ,  and in  such case cven, i t  must ilppcal. that  the other action is 
pending in  this State. Ridley v. R. R., 118 N. C., 996; Sloan 1 . .  

.lFcDolurll, 75 N.  C., 29. 
7 ' h ~  mandatory irrjul~ction was improvidently granted. 
Rwerscd. 

ELIZA SMITH v. CITY OF WINSTON. 

(Filed 23 April, 1913.) 

Cities and Town-Streets and Sidewalks-Neglige11ce-11ea~o~1aI~lt~ Care-- 
Instructions-Aplbeal and Error. 

A city is required to maintain its streets and sidewalks in a reasonably 
safe condition for the safety of the public, and to'exercise ordinary care 
and due diligence to see that they are so kept and maintained, and a 
charge which in effect requires the city to keep its streets and sidewalks 
in safe condition, and holds it responsible in damages to a pedestrian 
injured by a defect therein, without negligence on his part, makes the 
city insure or warrant the same condition of its streets, and is Held for 
reversible error. 

A r m  \I, by defendant from 0. TI. A l l ~ n ,  J., a t  September Term, 1912, 
of FORSJTH. 

This  action was brought to recover damages for injuries to plaintiff, 
alleged to have heelk caused by the negligence of defendant. Plaintiff 
was \vallring along what is claimed by her  to be oric of thc streets of thc 
city of Winston, w l m ~  s h ~  stcppcd into a hole or depression in  the sid(,- 
wtdk, or  very near thereto, and fell, crushing one of her ankles. 'I'hwc 
was conlrovcrsy as to wlicthrr the placa where she fell was a 
par t  of any street o r  sidewalk of the city or was a par t  of the (51) 
property belonging to the Winston Development Company, the 
streets of which, as shown in the plat, not having been accepted by the 

41 
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city, as claimed by defendant, and several exceptions arose out of this 
disputed question, which need not be considered in the view taken of 
the case by the Court. There was a verdict for the plaintiff upon the 
usual issues of negligence, and judgment thereon. Defendant duly 
excepted and appealed. 

L. M .  Swin7c and P. 31. Parrish for plaintiff. 
M'anl?y, Hendren & Womble for defendant. 

WALKER, J., after stating the case: There was a conflict in the 
evidence as to the dangerous condition of t-he place where the plaintiff 
alleges that she fell, the description bf the witnesses differing materially. 
The court gave the following instruction to the jury, to which exception 
was duly taken: '(The law requires all cities and towns to keep their 
streets and sidewalks in safe condition, and on failure to do so, if 
injury occurs without negligence on the part of the injured party, the 
city is liable in damages for such injury." We do not understand this 
to be the true measure of the responsibility of a city or town for the 
condition of its streets. I t  carries it beyond the limit fixed by this and 
many other courts. A city does not insure or warrant the safe condi- 
tion of its streets. I t  must keep and maintain them in reasonably safe 
condition, and exercise ordinary care and due diligence to see1 that they 
are so kept and maintained. This is the principle approved and 
adopted in Fitqerald v. Concord, 140 N. C., 110; White v. New Bern, 
146 K. C., 447; B$eY I ? .  Winston, 157 N.  C., 283;  Rock Island v. 
Gingles, 217 Ill., 185. I n  Fitzgerald a. Concord, supra, after stating 
that the authorities of a city or town are charged with the duty of 
keeping its streets in a ('reasonably safe condition" only and to the 
extent that this can be donc by exercising "proper and reasonable care 
and super~ision, '~ ,Justice Hoke says, for the Court, that, "The town, 
howerer, is not held to warrant that the condition of its streets shall 
be at all times absolutely safe. I t  is only responsible for negligent 

breach of duty, and, to establish such responsibility, it is not 
(52)  s~~fficient to show that a defect existed and an injury has been 

caused thereby. I t  must be further shown that the officers of the 
town knew, or by ordinary diligence might have discovered, the defect, 
and the character of the defect was such that injuries to travelers there- 
from might reasonably be anticipated." We said in Bailey v. Winston, 
supra, approving what was held in  Brusso v. City of Buffalo, 90 N.  Y., 
697, that it i s  the duty of a city to keep its streets in a safe condition 
by the exercise of reasonable diligence and care to accomplish that end, 
and to see that they are reasonably free from danger to travelers upon 
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the strcvt. We were there discussirlg its absolute or primary duty to 
look after the condition and proper repair of its streets, with reference 
to the question whether such a duty could be delegated to an independent 
corrtracior, hut the cases upon the extent of its duty to keep the streets 
in repair, decided by this Court, were cited and approved. The case of 
White v. N e w  Bcrn, S I I ~ T U ,  approving E'itzgerald v. Concord, shows 
clearly the error of the irrstruction in this case. I t  is thcre said, with 
respect to the identical passage we have quoted from the case, that "The 
same dodrine has been announced in several other decisions of this 
Court," showing that the duty of maintenance and reparation does not 
call for absolute safety as the result of its performance, but only for a 
reasonably safe condition, although i t  does exact the exercise of reason- 
able care, skill, and diligence. The rule is thus briefly stated in  37 
Cyc., 285: "Municipalities must use, and are liable to any one injured 
by their failure to use, at  least ordinary diligence a t  all times to keep 
the road reasonably safe in view of probable trafic." Many autllorities 
arc citcd in the notes, and an examination of them shows they fully 
support tile text. The limit of duty on the part of the town with regard 
to the caor~ditiorl of its highways falls far short of making them abso- 
lutely ~ a f e  under all circumstances, wen for those who use them prop- 
erly. 3 condition of perfect safety, beyond the possibility of a11 acci- 
dent, is, of course, unattainable, hut a cor~ditiorr of reasonablc safety 
is required, with the exercise of proper care to produce such a condition 
of safety, where by statute, as is the case in some of the States, 
a m r e  positive and unqualified duty is imposed. Lame 21. Han- (53) 
cock, 142 N. Y., 510, 521, and cases cited; iC;Co&rity c. Lewiston,  
98 Mc., 482; 2 Elliott on Roads and Strccts ( 3  Ed.), p. 186 and sec. 788.  
Thc learned judge was, perhaps, misled by certain forms of expression 
to be found in some of the cases upon this subject, which were used, 
though, with reference to the particular question t l m ~  nndrr dccision, 
and which, therefore, should be construed with reference thereto and 
considered also in connection with the facts and circumstances to which 
they referred. We cannot say that the error was harmlcss, as the par- 
ties werc contending with each other upon every phase of thc case, as 
presented. There was no correctiorl of the crror, or explanation of the 
instruction, other than appears in it, and standing by itself, without 
qualification, i t  imposed an absolute duty upon the city to keep its 
street in a safe condition. There was a conflict in  the evidence as to 
the character of the alleged defect in the sidewalk, and as to whether 
i t  was not reasonably safe for the use of a pedestrian situated and 
circumstanced as the plaintiff was at the time. There was some evidence 
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of dayl ight  sufficient to  have made  t h e  place reasonably safe, though 
plaintiff said i t  was dark.  T h e  case should aga in  be submitted to t h e  
jury,  wi th  proper  instructions a s  to  the  measure of the  city's d u t y  upon  
the  facts  a n d  circumstances a s  t h e  j u r y  m a y  find them to have been a t  
t h e  t ime of t h e  injury.  

N e w  trial.  

Cited: Hines v. Rocky Mount, post, 416; Alexander a. Statesville, 
165 N. C.. 533; Myers 1 1 .  Asheville, ib., 704; Sehorn v. Charlotte, 171 
N. C., 541. 

STANDING STONE NATIONAL BANK v. J. G. WALSER AND D. F. CONRAD. 

(Filed 26 April, 1913.) 

I. Notes-Defenses-Fraud and Nisrepresentatio~ls-Warranty-Damages-- 
Pleadings-Counterclaim. 

The defense to  an action upon a note for fraud and misrepresentation 
is essentially different to that of breach of warranty, for in the latter 
case the instrument itself is not sought to be invalidated, and the remedy 
is for damages by way of counterclaim arising under the warranty. 

2. Notes-Warranty-Compromise-New Note - Consideration - h t e r p r e t ~ . -  
tion of Statutes. 

Where one of several makers of a note agree with the payee that they 
shall be released from their obligations by giving a new note in a smaller 
sum, subject to the same conditions of warranty a s  the old one, the 
giving of a new note is valid as  a compromise under the Revisal, see. 859, 
and the warranty in  the former transaction is  a part of the consideration 
for the new one, and is enforcible. 

3. Notes-Contracts-Warranty, Breach of-Counterclaim-E~idence-Erawl 
and Nisrepreseutations. 

Where a note is  given in the purchase of a horse, and in an action 
thereon the defense is  set up that by a collateral written agreement the 
horse was warranted to be a reasonably sure foal getter, and if other- 
wise, the  maker of the note was to deliver him to the payee in  good con- 
dition and receive in  return one of the same breed, etc., evidence only 
that the  animal sold was not as represented in being a good foal getter is 
irrelevant upon the question of fraud in the procurement of the note; 
and is  alone competent, when properly pleaded, to show a breach of 
warranty that  would entitle the defendant to recover damages upon his 
counterclaim. 

4. Notes-Holder in Dub Course-Contracts-Warranty-Yerforn~ancea-In- 
dorsements-- Guarantor of Payment. 

Where a horse is sold upon the warranty that  he is a reasonably sure 
foal getter, and if not as  warranted, he was to be exchanged for one of 
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like breed, etc., it is Held, in an action upon a note given for the horse, 
and held by one claiming to be a holder in due course, for value, that 
the maker of the note must show a refusal on the part of the seller of 
the horse to comply with the conditions of the warranty in order to de- 
feat a recovery thereunder, and this doctrine applies whether the plaintiff 
is an indorsee or a guarantor of payment. 

WALKER, J., concurring in part; ALLEN, J., concurring in the opinion of 
WALKER, J.; HOKE, J., concurring in part. 

APPEZL by defendants from Cooke, J., at November Term, 1912, of 

Aurry d A w r y  and Wnlirr Clark, Jr., for plnhti f f .  
E. B. R u p r ,  Waber 4 W a b ~ r  f o ~  defendants. 

CTAKK. C. ,T. This action was brought by the plaintiff on a ( 5 5 )  
note given by defendants to f l .  P. Xeynolds & Co. or bearer, at  
Lexington, N. C., 13 September, 1907, due 30 months after date, with 
interest, and payable at  National Bank of Lexington. The plaintiff 
acquired the note at its bank in  Pennsylvania, 4 May, 1908, and gave 
$350 credit therefor to H. P. Reynolds on his checking account. The 
noto was indorsed, "For value received, I hereby guarantee payment 
of the within note a t  maturity. 4 May, 1908. IT. P. IZcynolds." 

H. P. Reynolds & Co. are customer-s of the plaintiff bank, keeping a 
checliirrg account therc. Plaintiff alleges in thc con~plaint that i t  took 
the note as assignee and inuocent purcllascr for value, before maturity. 
The noto was duly protested for nonpayment, up011 preserrtation at 
matnrity, and plaintiff has since demanded payment thereof of the 
defendants, but no part thereof has been paid. 

The answer admits the execution of the note, but sets up as a defense 
that its execution was procured by fraud and misrepresentation on the 
part of the payees, H. P. Reynolds & Co., in  that (1) they falsely and 
fraudulently represented to the plaintiff that a rnxrnber of gentlemen, 
including J. C. Ripple and others, had agreed to pnrchase a certain 
horse and pay therefor the price of $3,400, whereas in  fact their agrec- 
mrnt with said Ripple, arid perhaps others, was that they were not to 
pay for said horse txcept out of the profits of the same, which fact was 
unknown to the defendants and they executed the note in ignorance 
thereof. There was no proof of this, and i t  would have been irrelevant 
in this action. 

(2)  That said Reynolds & Co. falsely represented that the horse which 
they sold to the defendants and others was an imported German coach 
and was a reasonable sure foal getter, and they also entered into a 
written guarantee and warranted the said horse to that effecxt, when in - 
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fact, as defendants are infornied and believe, the said horse was not an 
in~ported German coach and was not a reasonably sure foal getter as 
guaranteed, and tendered the said horse back to Reynolds & Go., who 

refused to accept the samie. 

(56) The defendants further aver that if the plaintiff is in fact a 
holder of the note sued on, he did not take same for valuable 

consideration and without notice of the defenses above set forth. 
I n  the reply the plaintiff sets out that the defendants and ten others, 

on 12 September, 1907, executed three promissory notes, due respectively 
i n  18, 30, and 42 months after date, with interest from date, aggre- 
gating altogether $3,400. That on the next day these two defendants 
sought the said H. P. Reynolds and proposed that if he would release 
them From liability as makers on said three notes aggregating $3,400, 
that they would execute said $400 note, now in suit, which offer was 
accepted. and the defendants were released from the other three notes, 
which the plaintiff pleads was a valid arrangement under Revisal, 859. 

On the trial the jury found by consent that the note sued on was 
executed by the defendants in  consideration of their release from lia- 
bility on the three notes executed by them and others, aggregating 
$3,400, which had been executed on the previous day to said Reynolds 
& Co. for the purchase money of a horse. But this consent was subject 
to the exceptions as to the ruling of the court as to the competency of 
the evidence offered as to this issue and excluded by the court. 

The jury further found that the plaintiff purchased the note sued on 
before maturity, for a valuable consideration, and in due eourse of 
trade and without notice of any alleged fraud or of any infirmity affect- 
ing the validity of said note. 

I t  was in evidence for the plaintiff by depositions of its officers that 
the note was passed upon in regular course by the finance committee 
of the plaintiff bank and approved by its board of directors, and it was 
purchased in good faith for value and without notice of any alleged 
infirmity. On cross-examination, the officials of the plaintiff bank 

' stated that they paid $350 for the note, that is, that they gave Reynolds 
credit to that amount on his checking accoimt which he had with the 
bank. The witnesses for the plaintiff bank were a member of the 
finance committee and the cashier, whose evidence was full and explicit 

on these points, and there was no evidence to the contrary. There 
(57) was testimony as to their good character. Protest of the note at 

maturity and nonpayment were also shown. 
The defendants, in  reply, introduced evidence that in the meeting 

between them and Reynolds the agreement was that this note of $400 
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was to be (lxecuted iu  consideration of their release from the $3,400 
notes theretofore given, and $400 was indorsed 11pon the said three 
previous notes as having been paid by them. But t h y  further testificd 
tha t  the $400 note was give11 with a further a g r e e n ~ e ~ ~ t  that  the same 
contract of guarantee as to the character of the horse was to apply to 
tho new noie, and that  in that  respect the horse was a total failure. 

The  first exception is because the court excluded the written guaran- 
tee give11 by IZeynolds & (lo. a t  the time the notcs were executed for the 
$3,400. The defel~dants also excepted because thc court riilcd that  the 
$400 riott. sued o ~ l  having been given in  con side ratio^^ of a relcasc of 
these defcndants from the three original notes, 11e refused to admit the 
cvidence as to the retention of the  guarantee as to the charac%er of the 
horse as a par t  of the consideration for thc note of $400. 

The  defer~dant further excc,pted that the court charged that the only 
evidence heforc the jury as to the note bcing taken for value beforc. 
maturity and without notice being that  contained in the deposition< 
offered by the plaintiff, if it was believed by the jury, i t  should answer 
the last issue '(Yes." 

The contention of thc dcfcrldants before LM was based upon tlre allc- 
gations of "fraud and false rcpreser~tations" and that  the plaintiff took 
tho note with noticc of "dcfect i r l  the title." 

Thorp was no proof that the horse was not a German coach. Whilc 
it is  alleged in  the complaint that  Reynolds & Co. representcd the horsc 
to be R g-oocl foal getter, and that  as a matter of fact hc was totallj 
worthless i n  that  respect, therei is  110 allegation in the complaint that  
said Reynolds & Co. knew that  the horse was defectirc., and rio proof to 
tha t  effect was offered. 

The  new note having been taken in discharge, or romprornise, of the 
liability of the defendants upon the three former notes, evidence as to 
any f a l ~ e  reprcsmtations or other defects affecting the validity of said 
prior notes was properly cxcludcd. 6 A. & I?., 713; IZcvisal, 
859. Also the guara~~tec ,  accompanying the exccutiol~ of said (58) 
prior notes would 11ot be compete~lt, but for  the fact that  the 
defendants offercd evidence that  a part  of the consideration of the new 
$400 note was that i t  should "retain the same guarantee." I t  was error 
i n  t h ~  rourt, thci.cfore, to exclnde such evidcnce, for if it  waq bclicred, 
such guarantee was a part  of thc consideration for the ncw note. Bu t  
the e~clus ion  of this cvidence was harmless error, for  such guarantee 
was an equity and did not accompany thc note into the hands ot a 
purchaser for value, without notiw and before maturity. The court 
properly told the jury that  the only evidence as  to the purchase of t h c h  
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note was the deposition offered by the plaintiff, and that if i t  was to be 
believed, the plaintiff was an innocent purchaser for value, and to 
answer the last issue "Yes." 

The defendants, however, contend that the burden was upon the 
plaintiff to prove that it actually paid out to Reynolds the $350 which 
the bank placed to the credit of Reynolds' checking account on 4 May, 
1908. It is true that if such money was not checked out by Reynolds, 
the bank would not be purchaser of the note for value. .Under the deci- 
sions of this State the rule is, '(The first money in, the first money out" 
( R e i d  2). B a n k ,  159 N .  C., 101), and the strong presumption is tEat a 
credit of $350 placed on the checking account of Reynolds nearly two 
years before the maturity of the note was drawn out by him. But the 

I case does not depend upon probabilities. Revisal, 2201, defines "What 
constitutes a holder in due course" as follows: (1)  That the instrument 
is complete and regular upon its face, (2)  and the holder acquired i t  
before due, and without notice of previous dishonor. (3) That he took 
it in good faith and for value. (4) That he had no notice of any in- 
firmity in the instrument or defect in the title of the person negotiatinq 
it. The uncontradicted evidence of the plaintiff, if believed, filled all 
the above requirements. The only question which can be raised is as 
to whether the plaintiff took ('for value," inasmuch as i t  is not shown 
that the $350 credit given Reynolds on his checking account two years 
before maturity was actually checked out. I n  short, the controversy 

narrows down to the propo,sition, Upon whom rests the burden 
(59) of showing or disproving the receipt of the money by the in- 

dorser ? 
Revisal, 2208, provides: "Every holder is deemed prima facie to 

be a holder in due course." Then there follows this exception, that 
"When it is shown that the title of any person who negotiated the in- 
strument was defective, the burden is on the holder to prove that he or 
some other person under whom he claims acquired the title as a holder 
in due course." But to this exception itself there is the following ex- 
ception: "But the last mentioned rule does not apply in favor of a 
party who became bound on the instrument prior to the acquisition of 
such defective title." We need not discuss whether these defendants, 
iunder the exception to the exception, can take any benefit, because upon 
the face of the exception itself the burden is shifted to the holder only 
when "the title of the indorser is defective," and there is no evidence 
whatever to that effect in this case. I n  Revisal, 2203 and 2205, refer- 
ence is made both to "infirmity in the instrument or defect in  the title." 
Hevisal, 2208, shifts the burden of proof to the holder only when there 
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is a "defect of title'' pleaded by one whose liability did not accrue prior 
to such defect. Revisal, 2204, defines a defective title to be when the 
indorser "obtained the instrument or any signature thereto" by fraud, 
duress, or force and fear or other unlawful means, or for en illegal 
consideration, or when he negotiated i t  in breach of faith or under such 
circumstances as amount to a fraud." None of these things have been 
shown in this case. There was no duress, force, fear, illegal considera- 
tion, or breach of faith in  transferring the note, nor, as we have seen, 
was there any fraud. The excluded evidence of the defendants, if 
admitted and believed, merely showed that Reynolds & Go. had agreed 
that the guarantee, given on a separate paper at the time of the execution 
of the three prior notes, that the horse mas reliable as a sure foal getter, 
was continued as a guarantee collateral to the new $400 note, and there 
was evidence tending to show that the horse, while he was not shown 
to be entirely worthless, because he was doubtless a good work animal, 
did not come up to this guarantee. But the guarantee was the ground 
of a cross-action for damages for breach thereof, and was an 
equity which did not attach to the note in the hands of a holder (60) 
in due course. 

Revisal, 2208, made the plaintiff prima facie a "holder in  due course," 
and the exception that the burden is thrown upon the holder to prove 
that he is a holder in due course applies only when there is a "defect 
in the title,'' and the defendants have failed to show that the title was 
defective by merely showing that the guarantee given by Reynolds & 
Co. as to the character of the horse was broken. They have not shown 
any fraud or fraudulent representation. They have not shown that the 
horse was not a German coach horse, and while there is evidence that 
the character of the horse was not as represented, it has not been alleged 
nor shown that Reynolds & Co. were aware ofathat fact at  the time of 
the sale nor that the defect may not have accrued subsequently to the 
sale. 

,4 false representation must be "a false statement of an existing fact 
known to the payee and intended and calculated to deceive." This 
has not been shown in  the present case. The mere allegation in  the 
complaint that the representation as to the character of the horse did 
not come up to the terms of the guarantee is not sufficient to throw 
upon the holder of the note the burden of proving payment when he . 
has testified that he paid for the note and placed $350 to the credit of 
the indorser in  its purchase. Prima facie the holder held in due course, 
and there is no proof to the contrary, and nothing to rebut the pre- 
sumption, therefore, that it was a purchaser "for value." Treadwell v. 
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Blount, 86 N. C., 33; Bank v. B~idgcrs, 98 N.  C., 72; Lewd8 v. Long, 
102 N. C., 208. 

The fact that $360 was less than the face value of the note in  no wise 
contradiets, but rather confirms the evidence that the plaintiff bought 
the nottl from the indorser. Farthing v. Dark, 111 N.  C., 243. That 
the indorser guaranteed the note is nothing more than every indorser 
does when he procures the note of another, with his indorsement, to be 
discounted. 

Revisal, 2172, provides: "Every negotiable instrument is  deemed 
prima f a c i ~  to hare been issued lor a valuable consideration, and every 
person whose signature appears thereon to have become a party thereto 
for value." Revisal, 2173. provia-es : *'Value is any consideration 

su&cient to support a simple contract." This note being pay- 
(61) able to bearer, was negotiable by delivery. Re~~isa l ,  2178; Tyson 

v. Joyner, 139 N.  C., 69. 
The law is thus summed up in  Selover Keg. Instr., 218: "The orig- 

inal consideration for a negotiable instrument is presumed, and con- 
sideration for an indorsement is also presumed, and it follows, as of 
course, that a holder is presumed to have given value for the instru- 
ment, find this presumption is 11ot repelled merely by proof that as 
between the immediate parties the instrument was without considera- 
tion." Here there was at least a partial consideration, for the horse 
had value, eyen if he did not come up to the guarantee. 

I t  is also true, as further stated by Selover Neg. Instr., 223, that 
"The transfer of negotiable paper to a bank in consideration of credit 
upon its books, which credit is not absorbed bx an antecedent indebted- 
ness, or exhausted by subsequent withdrawals, is not a purchase in-the 
ordinary sense of the term." But the presumption that the instrument 
was igsued for a valnal?le consideration (Revisal, 2172) and that the 
holder gave ralue (Revisal, 2201 and 2205), being presumptions in 
favor of the holder, they must be rebutted by the defendant. The 
'(holder in  due course holds the instrument free from any defect of title 
of prior parties, and free from defenses available to prior parties among 
themselves, and may enforce payment of these instruments to the full 
amount thereof against all parties thereto." Revisal, 2206, and nu- 
merous cases cited in Pell's Revisal under that section. 

I n  Jozwshof v. Rockey, 109 N. Y. Sup., 818, i t  is held upon the section 
of the TTniforni Negotiable Instruments Law (which is our Revisal, 
2172), providing that negotiable instruments shall be deemed to have 
been iqsued for a ~~a lnab le  consideration, and the section (which is our 
Revisal, 2176) making failure of consideration a matter of defense 
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against any person not a holder in  due course, the burden is on the de- 
fendant, even in such cases, to show want of consideration. The Court 
says that whatever might have been the difference in the decisions prior 
to the Uniform Negotiable Instruments Law, i t  i s  now well settled 
that "the presumption that the indorser of a negotiable note is a (62) 
bona ficle holder is not repelled merely by proof that the paper, 
as between the immediate parties, was without consideration," citing 
to that effect +Uitchell I:. Baldwim, 84 N. Y. Sup., 1043; Harger a. 
Worrall, 69 N .  Y., 370; 25 American, 206. To the same effect are the 
hundreds of decisions collected 7 Century Digest, Bills and Notes, sees. 
1653 and 1654. 

I n  Voss v. Chamberlain, 139 Iowa, 569, i t  is held: "The transferee 
of negotiable paper regular on its face is presumed to be a holder in  
due course, and this presumption is not overcome by a mere showing 
that the title of the party transferring the same was defective, but 
those questioning his titl; are charged with the burden of proving his 
lack of good faith in acquiring it, for when one of two innocent parties 
to negotiable paper must suffer by the wrongful act of a third person, 
the one who has made the wrongful act possible must bear the loss," 
citing numerous authorities. Indeed, this principle is of almost uni- 
versal application. 

I n  Shirk v. Nitchell, 137 Ind., 194, the principles applicable are thus 
clearly summed up, with citation of numerous authorities: (1) When 
i t  is alleged and shown that a negotiable instrument was procured to be 
executed by fraud, it is incumbent upon the holder to prove that he is a 
bona fide holder for value ; but (2) when the defense pleaded and proved 
is a failure of consideration, or a breach of warranty, the defendant has 
the burden of the issue to prove that the holder took it with notice of 
the defense thereto. This was the law prior to the adoption of the 
Uniform Regotiable Instruments Act, which is more decisively in favor 
of the holder, as above shown. 

I t  is true, a s  we hace already said, that if it is shown that the bank 
merely gave the indorser credit on his checking account, and that the 
money has not been checked out, the pvesumption is rebutted. But the 
burden is on the defendant to show this. Bank 2). JfcNair, 114 N.  C., 
342; s. c., 116 N. C., 564; Reid v. Bank, 159 N .  C., 101; Boyden v. 
Rank, 65 N.  C., 13. 

There is nothing to the contrary of the, above decisions in Xanufac- 
tkri.ng Co. v. Sumrmew, 143 N.  C., 102, and Bank tr. Fountain, 148 
N.  C., 690, for they merely hold that where there is allegation 
and proof tending to show that the execution of the note was (63) 
procured by fraud, the holder must prove that he acquired it in  
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procured by fraud, the holder must prove that he acquired it in 
due course. But in this case there is no allegation, or proof, as to the 
execution of the $400 note: sued on, beyond the fact that it was given in  
compromise and release of liability on prior notes for $3,400 and an 
offer to show that an agreement that this note should hold the same 
guarantee which the payees had given in regard to the character of the 
horse, which was executed as a collateral paper- and part of the contract 
in  the original sale of the horse. And even as to the original contract, 
there was nothing shown or alleged to prove fraud. There was an 
allegation that the payees, Reynolds & Co., represented that this mas a 
German coach horse, but there is no proof that he was not, and while 
there is evidence that the character of the horse in other respects was 
not as represented, the mere allegation that i t  was false, without allega- 
tion that the vendors knew i t  to be false, and even without proof that 
it was false at  that time, constitutes neither fraud nor allegation of 
fraud, as already said. Besides, as to the new note on ~vhich this action 
is brought, none of these things exist beyond the mere offer of evidence 
that the defendants were to hare the benefit of the guarantee which 
was given in the original sale of the horse. A breach of this may be 
ground for an equity to recover damages, which does not attach in the 
hands of the plaintiff who took this note, ~ ~ i t h o u t  notice thereof before 
maturity, and for value. 

There is a broad distinction between fraud and breach of warranty. 
The defendants, if well advised, would have placed sufficient reference 
to warranty in the face of the note. 

I n  Beaman v. Ward. 132 N. C., 68, the well-settled principle is laid 
down by Walker, J., as follows: "In an action to recover on a nego- 
tiable instrument, i t  is not sufficient for the defendant merely to allege 
fraud, hut the facts constituting the fraud must be alleged." 

The defendants rely upon an alleged breach of warranty as to the 
qualities of the horse. The warranty specifies that if the horse does not 
come up to the representations, that Reynolds & Co. mould furnish 

another one at the same price and quality, upon delivery to them 
(64) of the one sold. The defendants introduced in  evidence the letter 

of XI. P. Reynolds, offering to do this if the present horse was 
r ~ t u r n e d  to them, which they did not show had been done. This being 
so, even if Reynolds 6: Co. were the plaintiffs in this action, they could 
recover, and of course the plaintiff bank can do so, even if i t  were not 
a holder in due course. 

Furthermore, the law as to the bank may be thus summed up. The 
plaintiff is presumed to be a holder in due course, unless fraud had been 
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alleged snd put in proof, in which case the'burden would be thrown 
upon the plaintiff to show that it was a holder in  due course. Revisal, 
2208. But no fraud was properly pleaded and there was no evidence to 
show i t ;  therefore the plaintiff is entitled to recover as a holder in  due 
course. 

The fact that the plaintiff went further, and showed that it gave 
Reynolds credit on his checking account, raised no presumption of law 
that the money mas afterwards checked out, or that it was not, though 
the lapse of two years might raise a presumption of fact that i t  was 
checked out. But 110 fraud having been alleged, the burden was not 
thrown upon the plaintiff to show that the money mas checked out. 
The plaintiff can rely upon the presumption that it mas a holder in 
due course, and i t  was not required to prove actual payment. 

Upon the whole case, we find no reversible error. 
Xo error. 

NOTE.-Our Negotiable Instruments Law was formulated by the American 
Bar Association and has been adopted by 4 1  States besides the District of 
Columbia, the territory of Hawaii, and the Philippine Islands; total, 44, 
Only 7 States, i. e., Maine, South Carolina, Georgia, llississippi, Texas, Arkan. 
sas, and California, and the territories of Alaska and Porto Rico, have so far 
failed to adopt it. It is important that umiformity shall not be marred by con- 
flicting decisions in the courts of the jurisdictions which have adopted it. 

WALKER, J., concurring: 1 agree to the conclusion of the Court that 
there is no error in the case, for the reason stated in  its opinion by the 
Chief Justice, that the defendants had not complied with the stipulation 
of the contract, which required them to deliver to Reynolds & Co. the 
horse purchased of the latter by them, in as sound and as good 
condition as when they received him, before they should be (65) 
entitled to ha\-e another horse "of the same price and breed" in 
his place. There is no allegation or proof that this was done by tho 
defendants, and of course they cannot recover for a breach of the con- 
tract which they have not themselves performed or offered to perform 
in the respect indicated. I also concur with Justice H o k e  in the posi- 
tion taken by him in his separate opinion, that upon the facts, as shown 
by the evidence, the bank is not a bona fide purchaser for value or a 
purchaser in  due course, so as to cut off equities or defenses. 

ALLEN, J., concurs in  this opinion. 

HOKE, S. I concur in the disposition made of this appeal for the 
. reason that i t  does not appear that defendants have pursued the method 

of adjustment provided and stipulated for by the contract nor that they 
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have made any reasonable effort to do so. I cannot assent to many of 
the other propositions appearing in  the principal opinion as now stated. 
There is no doubt of the position that, under section 2208 of our statute 
on negotiable instruments and under general principles of law applica- 
ble without and before the provision of any statute, an indorsee plain- 
tiff presenting a note, is presumed to be a holder in due course, and 
that, according to the terms of this law and except in  cases where a 
defendant has become unimpeachably bound in  th'e instrument, before 
any defect in the title to such paper arose, the statutory presumption 
holds unlew and until the title of some one who negotiated the paper 
has been properly and sufficiently assailed; but the statute here is only 
dealing with presumptions, and rebuttable presumptions, and the gen- 
eral principle remains that, when the facts are all disclosed, to sustain 
the position of holders in  due course, the claimant must have paid value. 
Tn the present case the plaintiff has undertaken to show this, and, from 
his own proof, has established the fact that i t  is not a holder for value 
and has not paid anything for the note i t  holds and seeks to recover on. 
I t  simply gave the payee credit on his bank account, and there is no 
evidence that payee was in  its debt or that the money or any part of 

i t  had ever been checked out, or that plaintiff, if i t  fails to re- 
(66) cover, is or is  likely to be out of pocket one cent by reason of 

its alleged purchase. These are the facts as developed by plain- 
tiff's own proof, and, as in such case the great weight of authority and, 
to my mind, the correct view is against the position that plaintiff may 
be considered a holder in due course, shutting off either defenses or 
 counterclaim,^. 7 Cyc., 929, and cases cited; 6 A. & E. (2 Ed.), 
p. 298; McKnight v. Pccmons, 136 Iowa, 390; Elarman v. Bank, 195 
Ill., p. 60; Rank v. Blue, 110 Mich., 31. I n  the citation from 6 A. 
& E., supra, the doctrine is  stated as follows: "Where a bank dis- 
counts paper for a depositor who is not in  its debt, and gives h im '  
credit upon its books for the proceeds of such paper, i t  is not a bona fide 
holder for value, so as to be protected against infirmities in the paper, 
unless, in addition tg the mere fact of crediting the depositor with the 
proceeds of the paper, some other and valuable consideration passes. 
Such a transaction simply creates the relation of debtor and creditor 
between the bank and the depositor; and so long as that relation con- 
tinues and the deposit is not drawn out, the bank is held subject to the 
equities of prior parties, even though the paper has been taken before 
maturity and without notice." 

The subject is not pursued, because the judgment is affirmed on other 
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grounds, but, owing to the importance of the question discussed, I con- 
sider it well to state what I conceive to be the correct position. 

Citcd: Trust Co. v. Ellen, 163 N.  C. ,  46; Bank v. Exurn, ib., 203; 
Bank 2). B ~ a - m o n ,  165 N.  C. ,  349 ; O h t a n  T. W i l l i m ,  167 N. C., 314; 
FricK v. Holes, 168 N. C., 657. 

J. M. SPEAS AND WIFE V. P. C. WOODHOUSE. 

(Filed 36 April, 1913.) 

1. Estates by Entireties-Husband and Wife-Wife's Separate Estate-Ten- 
ants in Common-Deeds and Conveyances. 

Where a brother and sister have inherited lands as tenants in common 
from their father, and in an interchange of deeds for a division the con- 
veyance is made to the sister and her husband "and their heirs," etc., in 
entireties, and the wife dies leaving her husband surviving her, without 
children of the marriage, the husband acquires no right of title by sur- 
vivorship, and the lands descend to the heirs a t  law of the wife. Sprinkle 
v. S'painhour, 149 N. C., 223, cited and applied. 

4. Same-Wife's ~o~~sent-Evidence-contract. 
Where a deed in dividing lands held in common conveys the interest 

thereip of a wife to her and her husband in entireties, the fact that the 
wife assented thereto cannot change the construction that the right of 
survivorship does not lie in the husband upon her death, and evidence 
thereof is immaterial; for she could only be deprived of her title thereto 
by contract having the formal legal requirements. 

3. ~ q u i t ~ - ~ l o a d  Upon Title-Possession-Interpretation of Statutes. 
A suit can now be maintained to remove a cloud upon the title to lands 

by one who is not in possession thereof. Revisal, sec. 1589. 

APPEAL by plaintiffs and defendant f rom Cooke, J., a t  Fa l l  (67) 
Term, 1912, of YADKIN. 

Action to restrain waste and remove cloud from plaintiff's title, 
caused by a deed from J. N. Burch and wife to P. C. Woodhouse and 
wife, M. J. Woodhouse. The jury rendered their verdict as followa: 

1. Was the deed executed by J. N. Burch and wife to P. C. Wood- 
house and wife, M. J. Woodhquse, for  the purpose of partition of the 
lands of the said J. N. Burch and M. J. Woodhouse, and tha t  considera- 
tion alone ? Answer : Yes. 
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SPEAS v. WOODHOUSE. 
-- 

2. Has  the defendant, P. C. Woodhouse, siilce the death of his wife, 
committed waste on said land? Answer: No. 

3. And if so, what damage has the plaintiff sustained? Answer: . . . . 
4.  I s  the plaintiffs' cause of action barred by the statute of limitation? 

Answer: No. 
Judgment on verdict, and plaintiff and defendant excepted and ap- 

pealed. 

R. C. P u r y m r ,  Wins ton  & Higgs, and D. N .  Ileece for plaint i f .  
E. 1;. Gaither for defendant. 

(68) HOKE, J. I t  appeared in evidence that J. N. Burch and Mrs. 
N. J .  Woodhouse, former wife of defendant, P. C. Woodhouse, 

were owners as tenants in common of certain lands in Alaniance County, 
having inherited same froin their father, Isaac Burch, deceased, and, 
on 10 January, 1886, these persons desiring to niake voluntary partition 
of the property, executed mutual deeds for the different portions of 
the land, and, in the endeavor to carry out the purpose, the deed from 
J. S. Burch to his sister, Xrs. Woodhouse, in form conveyed an estate 
by entireties: "Hath bargained and sold and by these presents doth 
bargain, sell, and convey to P. C. Woodhouse and M. J. Woodhouse, 
arid their heirs, a tract of land," etc., being the land in controversy; 
that Xrs.  XToodhouse died many,years ago without lineal descendants, 
having had issue born alive during coverture, and, since that time, 
defendant has been in possession and control of the land and claims to 
own same by sumivorship and under the terms of the deed; that plain- 
tiff, Mrs. Speas, i's the child and sole heir at law of her father, J. N. 
Burch, deceased, and of her aunt, Xrs.  Woodhouse. Upon these facts 
and under our decisions, the rights of these parties have been properly 
determined. The deed from J. N. Burch to his sister, Mrs. .Woodhouse, 
did not convey and create any new estate, but only operated to swer 
the unity of possession betmeen the tenants in  conimon and ascertaining 
Mrs. Woodhouse to be the owner of the land as heir at la$ of her 
father. I t  constituted the wife's separate estate, and she could not 
be d e p r i ~  ed of it by the fact that in a deed from her brother the husband 
was named as coijwner. The principle has been applied in several of 
the later decisions, notably in  Sprinkle v. Spainhour, 149 N.  C., 223; 
Harrington, v. Rawls, 136 3. C., 65; Carson 1'. Carson, 122 N. C., 645;  
H a r h s o n  v.  R a y ,  108 N. C., 215. Speaking to the question in Sprin- 
kle's case, Brown, J., said: "Assnn~ing for the sake of argument that 
this particular deed, under the circumstances attending it, had con- 
veyed an estate in  fee to husband and wife, both, the husband and those 
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claiming as his heirs would not be permitted to set up a claim to the 
land. I t  descended to S. E. V. Sprinkle from her ancestor, and this 
partition deed was made during her coverture. At the date of its 
execution the land belonged to her separate estate. I t  is one of 
the essentials of the peculiar estate by entireties sometimes en- (69) 
joyed by husband and wife, that the spouses be jointly entitled 
as well as jointly named in the deed. Hence, if the wife alone be 
entitled to a conveyance, and it is made to her and her husband jointly, 
the latter will not be allowed to retain the whole by survivorship. 
And it matters not if the conveyance is so made at  her request, because 
being a married woman, she is presumed to have acted under the coer- 
cion of her husband. X o o r e  v. AIoore, 12 B. Mon., 664; B a b b i t t  v. 
Scroggins, 1 Duval, 273; flillnril ?;. Dixon ,  65 Pa.  St., 395, all cited in 
18 Am. Dee., pp. 383, 384." S o r  was there any error in excluding the 
testimony tending to shon7 that the deed was executed in its present form 
with the assent or according to the wishes of the wife. Being, as me 
have seen, a part  of her separate estate, and Mrs. Woodhouse holding 
same as heir of her father, she could only be deprived of such interest 
by contract having the formal legal requireqents. Public L a m  1911, 
ch. 109 ; Revisal, sec. 2107. I n  the absence of such a contract, a trust 
would 13esult in  the wife's favor, even if the deed operated to create 
the estate which it purports to convey. R a y  v. L o n g ,  128 N. C., 90. 
The authorities cited to  the effect that only one in  possession may 
maintain an action to remove a cloud froni title, were decisions rendered 
prior to the act of 1893, Chapter 6 ;  Revisal, see. 1589. Since that 
statute, it is held that the action is maintainable, though plaintiff is 
not in the present possession or control of the property. Campbel l  v. 
Crortly, 150 N.  C., 457; Danie l  v. Fozo7er, 120 N.  C., 14. 

No error. 

J. H. HOOD v. AMERICAN TELEGRAPH AND TELEPHONE COMPANY. 

(Filed 23 April, 1913.) 

I. Actions-Wrongful Deatll-Interpretation of Statutes-Executors and Ad- 
ministrators-Parties-Trespass-Damages. 

The right of recovery of a defendant for wrongful death rests entirely 
by statute, and the right of action 'thereunder is only given to the exec- 
utor or administrator (Revisal, sec. 59) ; and hence a husband may not 
recover damages therefor in his action against the defendant in aggrava- 
tion of damages caused by the defendant's tortious acts while trespassing 
on his lands. 

5 7 
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HOOD v. TELEGRAPH Co. 

2. Pleadings-Forcible Trespass-Deniurrer-Appeal and Error-Practice- 
Repleading. 

Where the complaint alleges that defendant trespassed on the home and 
lands of the plaintiff and his wife, in their possession without regard to 
their resistance and rights, and a t  that time offered them indignities by 
demonstrations and by force and violence, which were willful and wanton 
and accompanied by acts of oppression, a cause of action for damages for 
forcible trespass is stated, to which a demurrer is bad; and, in this case, 
the trial judge having erroneously sustained the demurrer, and it not 
specifically appearing whether the lands are owned by the plaintiff or 
his wife, the Superior Court should order a repleader so as to present 
more clearly the acts of trespass, the ownership of the land, and elim- 
inate the objectionable features in the pleadings. 

APPE.II. by plaintiff from Allen, J., at  October Term, 1912, of CAS- 
WELI.. 

Action for damages, heard upon demurrer ore tenus to complaint, 
upon thc ground that it fails to state a cause of action. The court 
sustained t$r demurrer and dismissed the action. The plaintiff ap- 
pealed. 

Justice iC. Rrondhu~st and P. W.  Glidezuell for plaintiff. 
Wilson & Ferguson f o ~  defendant. 

Baown., J. The plaintiff and his  wife are alleged in the complaint 
to have been in  possession of the house and some land which was their 
home, and i t  is  alleged that  the defendant, through i t s  agents and em- 

ployees, after being forbidden by the plaintiff and his wife, and 
(71) without regard to the resistance or rights of the plaintiff and his 

wife, trespassed upon this land, and a t  the time of trespass 
offered the plaintiff and his  wife indignities by demonstrations and by 
force and violence. It is  alleged in  paragraph 8 of the complaint that  
the trespass and wrongful conduct of the defendant was willful and 
wanton m d  was accompanied by acts of oppression, and tha t  .the plain- 
tiff is  entitled to recover from the defendant actual and punitive dam- 
ages. 

I t  is t rue that  as an element of damage and in  aggravation thereof 
the plaintiff seeks to recover damages for  the  death of h is  wife, aver- 
r ing that  it was brought about by the tortious conduct of defendant's 
servauts while acting for the defendant. 

These allegations should be eliminated from the complaint, as the  
plaintiff cannot recover damages 'by way of aggravation or otherwise 
for his wife's death. At  cornwon law a civil action does not lie for  
an  in jury  resulting in  death. To recover for such injuries, the statute 
known as Lord Campbell's Act was enacted by the English Parliament, 
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9 and 10 Victoria, and has been engrafted into our law. Revisal, see. 
59. 

Under the statute the only person who can sue is the personal repre- 
sentative of the deceased. Howell v. Comm&sioaers, 121 W. C., 363. 

The right conferred by statute is plainly given to the representative 
only. The statute confers a new right of action, which did not exist be- 
fore and must be strictly followed. The parent cannot maintain it even 
when the statute expressly provides that the recovery shall be for his 
or he]- benefit. I n  such cases only the executor of administrator can 
sue. Kill ian v. R. R., 128 N. C., 263, Hood v. Telegraph Co., post, 92. 

But the complaint does charge a forcible trespass upon the possession 
of the plaintiff and his wife. It does not specifically appear, as it 
should, whether the land belonged to the plaintiff or to his wife; there- 
fore we will not decide whether the husband can maintain an action for  
a trespass upon his wife's land. Manning v. Manning, 79 N.  C., 
293-301. 

We think it advisable that the Superior Court order a repleader so 
as to present wore clearly the acts of trespass and eliminate the 
objectionable features in accord with this opinion. (72) 

Reversed. 

(Filed 23 April, 1913.) 

1. Wills-Subscribing Witnesses-Interpretation of Statutes. 
Revisal, see. 3113, does not require the testator to manually sign his 

will in the presence of the subscribing witnesses, and the validity of the 
written instrument in this respect will be upheld i f  the testator produces 
the will itself, and acknowledges and identifies it and his signature 
thereto, at the time the witnesses subscribe their names as such. 

2. Wills-Subscribing Witnesses-Witness Dead-Proof of Handwriting- 
Testator-Interpretation of Statntes. 

Where one of the subscribing witnesses to a will survives and is com- 
petent to testify upon its offer for probate, proof may be taken both of 
the handwriting of the testator and the other witness or witnesses, and 
of such other circumstances as shall satisfy the clerk ~f the Superior 
Court of the genuineness and the due execution of such will; with the 
proviso that when the testator has signed by making his mark, proof of 
his handwriting is not necessary. Revisal, sec. 3127. 
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3. Wills-Devisavit Vel Non-Propounders-Burden of Proof-Trials de 
Novo-Record, Eridence-Handmriting-Testator. 

Upon a n  issue of devisavit we1 non, purporting t o  be signed by testator 
himself, it is necessary for the propounders to show, i n  the Superior 
Court, the handwriting of the testator and his signature to the will, 
where only one of the subscribing witnesses to the  will is alive, the mat- 
ter  of probate being de novo, and the record of the clerk not being compe- 
tent evidence in this respect. 

4. Wills-Interpretation-Separate Papers-Incorporation by Inference. 
A will properly executed may so refer to  another unattested will or 

other written paper or document a s  to incorporate the defective instru- 
ment and make the same a part of the perfect will, the condition being 
that  the paper referred to shall be in existence a t  the time the second 
will is executed and the reference to it  shall be i n  terms so clear and dis- 
tinct that from a perusal of the second will. or with the aid of par01 or 
other proper testimony, full assurance is given that  the identity of the 
extrinsic paper has been correctly ascertained. 

5. IYills-Execntors and Administrators-Erasures-legal Execution-Sub- 
scribing Witnesses. 

Where a testator has  intentionally erased the name of an executor, 
who has died, from a paper-writing purporting to be his will, and substi- 
tuted another executor without observing the statutory requirements a s  
to the witnessing, etc., of the paper, the substitution of the executor i s  
inoperative, and without any effect on the instrument, and the result is 
that  the testator died testate of the property therein disposed of, but 
without naming an executor. 

APPEAL by  plaintiff f r o m  Rrugaiu, J., a t  December Term, 1912, of 
RICHXOND. 

Issue of decimvit  1 . ~ 1  nov  as t o  the  last d l  and  testament of D. W. 
Watson. deceased. 

Propounders  offered i n  evidence a paper-writing purpor t ing  t o  be the  
last  will  a n d  testament of D. TV. Watson, deceased, a n d  to be signed a t  
bottom and  sealed b y  D. W. Watson, deceased, a n d  t o  be witnessed a s  

follows : ('Test : W. I. Everet t ,  W. T. Covington." T h i s  paper  
(74)  as  i n  t h e  issue and  proceedings below will be referred to a s  

Exhib i t  A. T h i s  being handed to the  witness W. T. Covington, 
he  testified thereto as  follows: "That  D. W. Watson brought  th i s  paper, 
Exhib i t  A, into my office a n d  told m e  t h a t  i t   as his  wi l l ;  that. h e  wrote 
his  n a m e  signed to t h e  wi l l ;  'That  is  m y  name,' and  h e  asked me t o  wit- 
ness it a n d  sign m y  name a s  subscribiilg witness to  Exhib i t  A. I signed 
m y  n a m e  where i t  appears  on Exhib i t  A, i n  h i s  presence. I knew 
Capta in  W. I. 'Ererett ,  a n d  know his handwri t ing.  H i s  name where i t  
appears  above mine  on  Exhib i t  A is  i n  his  own handwri tng.  W. I. 
Everet t  i s  dead. H i s  name appeared above mine o n  Exhib i t  A. I can- 
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not say whether his name appeared on the paper when I signed or not. 
I think Mr. Kelly was present when I signed the paper, but I am not 
positive about that." 

Evidence was then offered of the death of W. I. Everett, and that 
his signature as witness to said will was in his own proper handwriting. 
Propounders then offered another paper-writing purporting to be an 
addition to the last will and testament of D. W. Watson of date 11 
November, 1911, the same purporting to be signed by him and witnessed 
by A, W. Porter and W. 31. Hale, and said witnesses, being sworn, 
testified to the due execution of said will and to their signatures as mb- 
scribing witnesses, etc. This paper-writing, referred to as Exhibit B, 
was in form as follou~s: 

NORTH CAROLINA-RICHMOND COUNTY. 
I, Daniel W. Watson, of the aforesaid county and State, being of 

sound mind, do make and declare this addition to my last will and testa- 
ment, and this addition is in no wise to interfere with former will: 

First. I give and devise to my beloved wife, Laura Hinson Watson, 
one-half acre of land on which. is now situated by ginhouse, together 
with said ginhouse, all machinery, farming implements, and farm pro- 
duce that may belong to me at the time of my death, that may be on 
said half-acre of land. The said half-acre of land is situate on the left- 
hand side of the road leading from my present dwelling to the road 
from Rockingham to Mrs. Hattie Diggs' place, and is known as 
the Sand Hill Road. ( 7 5 )  

Second. I hereby constitute and appoint my beloved wife, 
Laura Einson Watson, my lawful executrix to all intents and purposes 
of this addition to my former will, according to the true meaning of 
the same, but in no wise is my former will to be affected by this ad- 
dition, but the said will to stand as first intended. 

I n  witness whereof I, the said Daniel W. Watson, do hereunto set my 
hand and seal, this the I Nevember, 1911. 

D. W. WATSON [SEAL]. 

Signed, sealed, published, and declared by the said Daniel W. Wat- 
son to be an addition to his last will and testament, in  presence of us, 
who at his request and in his presence ( in  the presence of each other) 
do subscribe our names as witnesses thereto. A. W. PORTER. 

W. M. HALE. 

One of the witnesses to this will tsetified that when the same was 
executed D. W. Watson said that he had made a will aready and did 
not want this in any way to interfere with his former will. 

61 
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Propounders then offered the records of probate court, showing the 
-admission of Exhibit A will to probate on the testimony of W. I. Cov- 
ington, the death of the witness W. I. Everett, proof that his signature 
as subscribing witness was in his own handwriting and on proof of the 
signature.to handwriting of D. W. Watson. Thie, on objection, was ex- 
cluded hp the court, and propounders excepted. 

Propounders then offered D. E. Hinson as witness, who testified as 
follows: ''I live in  Rockingham. Mrs. Laura Hinson is my sister. 
She and Mr. Watson have been married something like twelve or thir- 
tee11 years. 1 never saw the paper-writing miarked Exhibit B but once 
up to the time of Mr. Watson's death. Exhibit A was exhibited to me 
at my office at  the livery stable. Mr. Watson came in and had this 
paper all fixed, and said, 'Ed, your brother 31. T. is dead'; and I said, 
'Yes; that is right.' H e  came and gave me this paper that had M. T.'s 

name on it, and said, 'I want you to mark out 31. T. and put 
( 6 )  . D h e .  I wrote the nawe and gave it back, and he took it 

and sealed it up and told me to keep i t ;  that I had a safe place to 
keep it,, and he did not. So I put it in my safe and kept it until he 
died. I got Exhibit B after Mr. Watson's death. Mr. A. W. Porter 
told me he had some papers of Mr. Watson's. I told him I would like 
to get them, and he: gave them to me. After Ur .  Watson's death I gave 
the two papers to Biajor Shaw. He  opened them and read them to me, 
and I: found out what they were. Major Shaw brought the papers to 
the clerk's office. They were probated before the clerk. Mr. Watson 
put Exhibit A in an envelope." 

Issues were submitted to the jury as follo-cvs: 
1. Ts the paper-writing propounded for probate, bearing date 2 1  

January, 1903, purporting to be witnessed by W. I. Everett and W. T. 
Covington, being "Exhibit A" in  evidence, the last mill and testament 
of D. W. Watson, deceased, or any part thereof? 

2. I s  the paper-writing propounded for probate, bearing date 1 No- 
vember, 1911, purporting to be witnessed by A. W. Porter and W. M. 
Hale, being Exhibit B in evidence, the last will and testament of D. W. 
Wa&on, deceased ? 

The court charged the jury that if they believed the testinlony to 
answer the first issue "No." 

The jury rendered their verdict, answering first issue "?So" and 
second issue "Yes." 

Judgment on the verdict, and plaintiff excepted and appealed. 

J.  R. MeLendon, Robinson & Caudle, Loclchart & Dunlap for 
plaint i f f .  

J .  D. Shaw and J .  P. Cameron for defendants.  
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HOKE J. Under our present law, Revisal, sec. 3113, "A written will 
with witnesses must have been prepared in the testator's lifetime and 
signed by him or some other person: in his presence and by his direction, 
and subscribed in his prmence by two witnesses at least," eta. Con- 
struing this law, the courts have held "that i t  is not necessary 
always that the testator should sign the will in the presence of (77) 
the witnesses; i t  is sufficient that the will be acknowledged by 
the testator in  their presence, the will being physically present and 
identified." In  re Hewing's Will, 152 N .  C., 258; Sickemon, v. Brick, 
66 Mass., 332. Wor is it required that the witnesses should subscribe to 
the will in  the presence of each other. I.n re IIerring's Will, supra; 
Payne v. Payne, 54 Ark., 41'5; Eulbecks v. Granberry, 3 N.  C., 232 ; 
Gardner on Wills, p. 217. With these authoritative interpretations in 
mind, it is always reciuired that in order to a valid written will with 
witnesses the same should, as stated, be signed by the testator or some 
other person in  his presence and by his direction, and subscribed in  
his presence by at least two witnesses. 

I n  regard to the proper probate, the method by which these essential 
facts shbuld be established, the statute, sec. 3127, makes provision as 
follows: "In case of a written will, with witnesses, on the oath of at 
least two of the subscribing witnesses, if living; but when any one or 
more of the subscribing witnesses to such will are dead, or reside out 
of the State, or cannot after due diligence be fouhd within the State, 
or are insane or otherwise incompetent to testify, then such proof may 
be taken of the handwriting, both of the testator and of the witness or 
witnesses so dead, absent, insane, or incompetent, and also of such other 
circumstaces as will satisfy the clerk of the Superior Court of the genu- 
ineness and the due execution of such will. I n  all cases where the tes- 
tator executed the will by making his mark, and where any one o'r inore 
of the subscribing witnes~es are dead or reside out of the State, or are 
insane or otherwim incompetent to testify, it shall not be necessary to 
prove the handwriting of the testator, but proof of the handwriting of 
the subscribing witness or witnesses so dead, absent, insane, or incom- 
petent shall be sufficient. The probate of all wills heretofore taken in 
compliance with the requirements of this section are hereby declared to 
be valid." 

It  will thus be noted when any one of the subscribing witnesses sur- 
vives or is competent to testify, proof may be taken of the handwriting, 
both of +he testator and the other witness or witnesses, and of such 
other circumstances as shall satisfy the clerk of the Superior (78) 
Court of the genuineness and the due execution of such will, with 
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the proviso that when the testator has signed by making his mark, 
proof of his handwriting is not necessary. According to the express 
provisions of the law, therefore, whenever the facts indicated have been 
properly established before the clerk he may adjudge the will to be duly 
proven and record the same, and, n~hen such testimony is offered on an 
issue of devisavit cel non, i t  affords e~~idence from which the will may be 
established by the jury, and it is not required, as contended by the cave- 
ators, that, in order to a ~ ~ a l i d  probate, the snrviring witness should 
testify that he saw the other witness subscribe his nam,e to the instru- 
mcnt. I n  l'honzus' Will, 111 Pu'. C., 412, one of the authorities 
relied iipon by the caueators to sustain their position, the original 
mill was lost, and, in the endeavor to prove the will, it was shown, ap- 
parently without exception, that when the instrument was offered for 
probate in common form one of the subscribing witnesses had testified 
to having wbscribed the same as witness, and another, who was not a 
subscribing witness, testified that the signature of the other subscrib- 
ing witness r a s  in his own proper handwriting. This, with proof 
of the death of J. W. Thomas, the other subscribing witness, was 
the entire evidence offered on the issue. There was no evidence offered 
as to the handwriting of the testatrix, and Associate Justice A~.ery, de- 
livering the opinion denying probate said: "The propounders failed 
to produce any witness w h ~  had ever seen the signature of Ada W. 
Thornas to the original will or the signature of either of the witnesses, 
or that would testify to their genuineness. Indeed, the only evidence 
offered to show the loss of the original paper was that of D. C: Nan- 
gum, who last saw it in possession of the sole legatee and devisee." 
And in R. R. v. Mining Co., another case to which we were referred by 
counsel, the Court only held that a certificate of probate in another 
State, disposing of property in this State, ulould not suffice here when 
i t  did not affirmatively appear that the provisions of our statute had 
been complied with as to the due execution of a mill. Revisal, see. 

3133. The other authorities relied upon were chiefly cases under 
(79) the old Revised Statutes, where proof in common form was per- 

missible by one of the subscribing witnesses, and it was held 
that when proof of that character was resorted to, the witness who was 
examined, if his evidence was set out, should appear to have testified to 
the proper attestation of the other witness ( I n  r e  Thomas, supra; Bloud 
v. Patton. 9 S. C,, 231) ; but these decisions do not bear on the require- 
ments of the present statute, nor should they be allowed to control the 
positive provisions of our present law as to the proper probate of a will. 
While the ruling on this question favors the propounder's position, it 
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~ o u l d  probably not avail them on this record, because we find no direct 
e~idence admitted by the court as to the handwriting of D. W. Watson 
and the genuineness of his signature to the will. Such testimony was 
had before the clerk, on the probate in common form, but this was 
ruled out by his Honor, and the authorities seem to hold that in the 
trial of an issue of devisavit we1 non, on caveat duly entered, the proof 
as to the formal execution of the will shall be made cle novo. 1 7 1  re 
Hedgepefh, 150 N. C., 245; I n  re Thomas, 111 N. C., supra, 416. 
True, the witness D. E. Hinson testified that Mr. Watson brought this 
mill (Exhibit A) to him, "all fixed up," and "spoke of it as his mill," 
and thip undoubtedly is a relevant circumstance; but the statute seems 
to require that, when the mill purports to be signed by the testator him- 
self, and only one of the subscribing witnesses is alive and competent, 
that some evidence should be introduced as to the handwriting of the 
testator or the genuineness of the signature. Without further reference 
to this feature of the case, we are of opinion that the propounders are 
entitled to a new trial of tbe cause by reason of the fact that from the 
form ~f the issues and the charge and rulings of the co~n%, the execution 
of the second will (Exhibit B) has been allowed no effect whatever as 
to the validity of the first (Exhibit A).  I t  is ~7ell  recognized in  this 
State that a will, properly executed, may so refer to another unattested 
mill or'other written paper or document as to incorporate the defective 
instrument and make the same a part of the perfect will, the conditions 
being that the paper referred to shall be in existence at the time the 
second mill be executed, and the reference to it shall be in terms so 
clear and distinct that from a perusal of the second will, or with '(80) 
the aid of p a r d  or other proper testimiony, full assurance is giver 
that the identity of the extrinsic paper has been correctly ascertained. 
The principle is sometimes referred to as "The doctrine of incorpora- 
tion by reference," and is very well stated by Chief Justice Gray in  
Sezu ton  2'. Seaman's Friend Society, 130 lxass., 91, as follows "If a 
mill, executed and witnessed as required by statute, incorporates in it- 
self by ~eference any document or paper not so executed and witnessed, 
whether the paper referred to be in  the form of a will or codicil, or ' 

of a deed or indenture, or of a mere list or memorandum, the paper re- 
ferred to, if it mas in  existence at  the time of the execution of the will, 
and is identified by clear and satisfactory proof as the paper referred 
to therein, takes effect as part  of the mill, and should be admitted to pro- 
bate as such." While there are some discrepancies in the application of 
the principle to the facts of the different cases, this statement is in ac- 
cord with the great weight of authority here and in other jurisdictions 
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i n  this country and in  England, where the subject has been very much 
cmsidered. Xiler v. Do~seti, 108 N. C., 300; Bailey v .  Bailey, 52 R. C., 
4 4 ;  C'hambers 2;. XcDani~Z, 28 N .  C., 226; Bullock v.  Bull~clc, 17 N. C., 
Xu7 : Thnyer v. 1;C7ellington, 9 Allen, 85 h i .  Dec., 761; Allen v. Alladdox, 
11 Moore P. C., 427; 14 English Rep. Reprint, 757; Smart c. Prz~jean, 
6 Ves. Chan., 539; 1 Redfield on Wills, p. 262; Theobald on Wills, 
p. 5 0 ;  1 Jarman on Wills, 5 d m .  Ed., 13. 265. And tlie position, me 
think, should undoubtedly prevail i n  the present instance. I n  the 
opening clause of Exhibit R the declaration is, "I do make and declare 
this addition to my last will and testament, and this addition is i n  no 
wise to interfere with my former will," and, in the closing paragraph 
the language i s :  "I hereby appoint my  beloved wife, Laura Hinson 
Watson, my  lawful executrix of this addition to my former will, ac- 
cording to the true meaning of the same, but i n  no m~ise is  my  former 
will to be affected by this addition, but the said will to stand as a t  
present intended" At the time of the execution of this later instru- 

ment, the testator said to one of t h e  subscribing witnesses "that 
(81) he had niade a will already and did not want this i n  any way to 

interfere v ~ i t h  his former will," and the witness D. E. Hinson 
testified that X r .  Watson brought tlie first paper, Exhibit A, to hini 
"all fixed," had the witness to erase the name of U. T. Hillson as 
executor, he having died, and insert the nanie of D. D. Hinson, and 
asked witness to put i t  a a a y  and keep it for hini, as the ~ ~ i t n e s s  had a 
more secure place for the purpose, and this the witness did, and handed 
same to propounder's attorney after  X r .  Watson's death. The second 
instrument clearly refers to the one f07 r r w r  will, and there is no eridence 
o r  suggestion that any other mill had ever been made or prepared by or 
for  the testator. On this record, therefore, we are of opinion that  
the r~ferences  in  Exhibit B to the extrinsic paper are sufficiently clear 
and definite to permit that parol o r  other proper proof should he re- 
ceived as to the identity of Exhibit A, and that a perusal of the eecond 
mill and the facts i n  eaidence clehors afford testimony of a kind and 
character to require that the question as to such identity should be 
deternlined by the jury. I f ,  on a second hearing, this Exhibit A should 
not be declared a valid d l ,  as an  original and separate proposition, 
then, on the first or  some issue properly responsive, the question should 
he decided whether Exhibit d is the "former will" referred to in Ex- 
hibit R, and has its identity been established by clear and satisfactory 
proof. I n  the appeal of W'. J. Bryan, 77 Coan., 240, reported with a n  
elaborate note in 68 L. R. A, p. 353, to which we were referred by 
c30unsel, while the principle of "incorporation by reference7' is  stated 
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in  somewhat more exacting terms than in  some of the other decisions, 
the doctrine is recognized as the basis of the Court's ruling. I n  that 
appeal the sum of $50,000 was given "in trust for the purposes se't 
forth in a sealed letter which will be found with this will," and Chipf 
Justice Torrance ,  del i~er ing the opinion, thus states the ~ a t i o  deciderzdi 
of the case: "There i s  not in  the language quoted, nor anywhere else 
in  the mill, any clear, explicit, unambiguous reference to any specific 
document as one existing and known to the testator at the time his will 
was executed. Any sealed letter or any number of them, setting 
forth the purposes of the trust, made by anybody at any time (82) 
after  thr will was executed, and 'found ~~mith the will,' would 
each fully and accurately answer the reference; and if we assume that 
the reference calls for a letter from the testator, it is answered by such 
a letter or letters made at  any time after the will was dranm. The 
reference is 'so vague as to be incapable of being applied to any in- 
strument in particular' as a document existing at  the time of the 
execution of the will." And like statement will serve to distinguish 
a recent case in our own reports of F r e e m a n  v. Shields, 138 K. C., 123. 

All the authorities agree that, in order to a proper application of 
the principle, the paper referred to should be iu existence at the time 
the ~ a l i d  instrument is executed; to hold o t h e r ~ ~ i s e  would be to repeal 

' the statutory requirements as to ralid execution of written wills. An 
extrinsic paper could not be incorporated with the proper formalities 
unless i t  then existed. But the decision in  any aspect should not con- 
trol or affect the disposition of the present appeal when it appears, as 
heretofore stated, that the second and valid will makes clear and dis- 
tinct reference to "my former mill," directing further that said d l  
is to s tand as fimt in tended,  and with no evidence or suggestion that 
there had ever been more than one such former d l  or any other paper 
of that  character. Kr!ynn v. Uigelozr, 77 Conn., 604, reported with a 
full note in 107 Am. St., 64, simply hold that "the letterH referred to, 
having been properly lejected as a constituent part of the will, was not 
eficient as a declaration of trust, and has no bearing on the question 
presented on this record. 

We  are not inadvertent to the fact stated by the 17-itaess, that at the 
request of the testatorb, and just before he put amy-  the filst will, he  
erased the name of 11. T. Hinson, who had been designated as executor, 
and inserted that  of D. 13. Hiason. Tynder our statute and decisions 
construing laws of similar import, if i\l. T. Hinson had been alive 
a t  the time, the effect of the erasure mould or might hare  amounted to 
a partial rerocation of the d l ,  to wit, as to the designation of the 
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first named executor, but the insertion of the name of D. D. Hinson, 
not having been properly made o r  witnessed, would be inopera- 

' (83) tiye. The  first named executor, being dead a t  t he  time, the 
erasure of the one name and insertion of the other is without 

any effect on the instrument; the result being that, if Exhibit A is  
properly established, the testator would have died testate as to the 
property disposed of therein, but without namjing an  executor. Revisal, 
sec. 3115; I n  re Shelton's Will, 143 N .  C., 218; Bigelow v. Gillette, 
123 Mass., 102. 

F o r  the error heretofore indicated, the propounders are entitled to a 
Ken7 trial. 

Cited: Smuthers v. demings, 170 N. C., 603. 

BESSIE K. BROWN ET AL. V. VIRGINIA-CAROLINA CHEMICAL COMPANY. 

(Filed 23 April, 1913.) 

1. Pl'uisance-Permanent Damages-EasementXeasure of Damages. 
Where permanent damages to contiguous lands are sought by the 

owner for the operation of a fertilizer plant of such character as to be a 
nuisance, the suit amounts to the partial taking of another's property, 
and it becomes, in effect, proceedings to condemn the complainant's land, 
an easement to operate the plant for all time in a specified way; and the 
measure of damages is the difference in value of the property with and 
without the existence of the wrong, diminished by the incidental benefits 
especial and peculiar to the property by reason of the plant, but not by 
any benefits which are common to property of like kind similarly situ- 
ated in that immediate neighborhood. 

APPEAL by plaintiff from Vhedbee, J., at Ju ly  Special Term, 1912, 
of Dun l r~a r .  

Action to recover damages by reason of an  alleged nuisance in the 
construction and operation of the defendant's plant. 

There was evidence on par t  of plaintiff tending to show "that she 
mas the owner in  fee of 2y2 acres of land with a cottage house upon it, 
situated in  Durham Township in the county of Durham, near the prop- 
erty and plant of the defendant; that  the said property was on the 
macadam road leading east from East  'Durham in  the city of Durham, 
and the defendant's plant and property was on the opposite side of said 
road;  that  the plaintiff's property was ill a northerly direction from 
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the defendant's plant; that prior to and at  the time defendant's plant 
was originally constructed her -residence was near said plant, and that 
the plaintiff's house was built prior to said time, and that it was rented, 
but not occupied by the plaintiff as a residence; that her said lot wae 
capable of being divided into building lots, and was also capable of 
being used for agricultural purposes; that part of defendant's plant 
was erected five or six years before this action was tried; that little 
more than a year before the time the defendant built its acid plant, 
and began the operation of the same in June, 1911 ; that there mas no 
complaint and no suit against the defendant prior to the time of the 
erection of the acid plant or chambers; that since the erection of the 
said acid chambers, in which sulphuric acid is made, the gases and 
fumes escaping from the plant permeated the surrounding atmosphere, 
causing people to cough and sneeze, irritating eyes, throat, and nose, 
disagreeable in odor and pungent to the smell; that the effect 
of the cscaping gases was to kill vegetation, trees, corn, millet, (85) 
snaps, tomatoes, flowers, grapevines, pine trees, willow oaks and 
other trees, and the dust from the phosphate rock covered the floors of 
the porches, was carried into the houses, settled on food and drinking- 
water, and that the people living near it had to keep their windows and 
doors closed facing in  the direction of defendant's plant; that the 
defendant's plant was operated day and night, and every day in the 
week, and these odors were discovered 300 and 400 yards from the 
defendant's plant; that in  the fall of 1911 the plaintiff was contemplat- 
ing bidding other residences upon her property, but did not do so on 
account of the acid plant of the defendant"; and further testimony as 
to the amount of the pecuniary injury. There was evidence of defend- 
ant in denial of plaintiff's right to recover, that the injury done to 
plaintiff's property was not near so extensive as claimed, and that, on 
the whole, the value of such property was greatly enhanced by the con- 
struction and operation of defendant's works. The parties having 
elected to treat the case as an action for permanent danmges, issues 
were submitted as follows: 

1. Are the plaintiffs the owners of the property described in  the com- 
plaint ? 

2. Has the plaintiffs' property been injured by the wrongful act of 
the defendants, as alleged in the complaint? 

3. What permanent damages, if any, have the plaintiffs sustained? 
I n  his charge on the third issue, the court, among other things, in- 

structed the jury as follows: "In considering the question of damages, 
you cannot take into consideration any increase in the value of the 
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property by reason of the establishmellt of this plant and making a 
market and denland for labor, and therefore an increased demand for 
buildings or an increase in the value of property. I n  other words, the 
plaintiff mill not be permitted in this case to hax~e value of her property 
increased by reason of the location of the defendant's plant and the 
illcreased demand for houses and labor, and at  the same time charge for 
diminution in  value by reason of the presence of gases and odors." 

There ITas verdict for plaintiff, assessing permanent damages at $300. 
Plaintiffs excepted to the charge on that issue, and appealed. 

( 8 6 )  Xannillg, Kitchin & Everett and J .  R'. Barbee for plaintif. 
Bryant d B~ogdpn and Fuller d Rende for defendant. 

HOKE, J., after stating the case: Plaintiff excepted to the charge of 
the court on the issue as to damages, the objection being that it fixes 
an improper raluation of plaintiff's property as a basis for estimating 
the damages suffered. We are of opinion that the position is well 
taken. On the facts in evidence, it appears that the plant of defendant 
company was erected and carried on for five or six years without dam- 
age done or threatened to plaintiff's property, and that the injury arose 
by reason of an enlargement of the operations, including the construc- 
tion and nlaintenance of certain chambers or tanks for the nlanufacture 
of sulphuric acid about one year before action commenced. This is the 
time the wrong TTas committed, and plaintiff is clearly entitled to have 
the ralae of his property considered as of that date, whether its value 
was owing to the existence of $he plant or otherwise. I t  mas not open 
to defendant to invoke and use the benefits arising by reason of a former 
and rightful operation of its plant as a protection for the subsequent 
wrong. Kimet .c. Kimef, 49 N. C., 121; Gilais v. Stecens, 19 Nass., 
146;  Tnlbot c. Whipple, 7 3  Mass., 122 .  The portion of his Honor's 
charge above excepted to in effect withdrew from the jury, as a basis 
of estimate, any and all enhancement of value on plaintiff'$ property 
by reason of the existence of defendant's plant either before or after 
the injury, and is prejudicial error, entitling plaintiff to a new triaI 
of the issue. Taking, then, the value indicated as a proper basis and 
in  reference to the enlargement of the plant, including the addition of 
the acid tanks, etc., from which the injury resulted, when an action is 
brought for recurring damage% by reason of a nuisance in the operation 
of a n~anufacturing plant, causing injury to an adjoining or neighbor- 
ing proprietor, the general rule is that incidental benefits or enhance- 
ment of value by reason of such plant or its enlargement, etc., may not 
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be considered in diniinutioii of damages. Frccvcis c. Scltoellkofl, 
53 S.  T., 152; $ulphur PO. c. Balnes, 60 S .  TT., 593 (Tenn. (87) 
Chancery) ; 2 r o o d  on Nuisances (3  Ed. ) ,  sec. 877. 

But wliere, as i n  this case, the parties elect to treat the action as one 
for p ~ r m a n m t  damages, the suit then amounts to the part ial  taking of 
another's property, and i t  becomes in  effect proceedings to condemn on 
the complainant's land an  easement to operate the plant for all time in 
the specified n-ay, and the damages are awarded very much on the prin- 
ciples ~vhich  obtain in  proceedings of that character, the true measure 
being the difference in  ralue of the property ~ ~ i t h  and without the 
existence of the wrong, diminished by the incidental benefits especial 
and peculiar to the property by reason of the plant as enlarged and 
cond~xted ,  but not by any benefits TI-hich are common to ,property of 
like kind and similarly situated in that  immediate neighborhood. R. R. 
c. Platt L a n d .  133 N. C., 266; R. R. v. Estelee, 76 Ky., pp. 667-677; 
Sutherland on Damages, sec. 1056; 21 A. & E. (2d Ed.) ,  Title, Nui-  
sances, p. 730. The general position is very well stated in  the last cita- 
tion, as fo l lom:  "The general rule is  that the incidental benefits accru- 
ing to plaintiff cannot be set off against the damages resulting from 
the nnisance, as  the plaintiff cannot be required to  accept indemnity 
in  any niaiiner other than that prorided by law;  but, when a nuisance 
operates as a-par t ia l  taking of the plaintiff's property, any resulting 
benefit peculiar to him may be considered in mitigation of damages." 

F o r  the error indicated, plaintiff is entitled to a new tr ial  on the 
issue as to damages. 

Par t ia l  new trial. 

Cited; Donne11 z.. G?.~ensbolo, 164 S. C., 335; Errnun c .  Chemical 
Co., 165 K. C., 423; Rhodes v. Durhclm, ib., 680. 

L 

W I W T O N - S A L E M  MASONIC TEMPLE COMPANY V. UNION GUANO 
COMPANY. 

(Filed 26 April, 1913.) 

1. Landlord and Tenant-Written Leases-Interruption. 
Where there is  ambiguity in the wording of written lease of lands, 

the doubt must be settled against the lessor. 

2. Same-Lessee's Option-Continuance of Term-Period of Time of Lease. 
A written lease of lands providing that i t  shall be "for a term of six 

mo,nthsn and that  the lessee "may have the' privilege of continuing this 
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TEMBLE Co. w. GUASO Co. 

lease for a term of four years on the same terms and conditions," is con- 
strued from the language employed, to give the lessee either one or two 
options: a lease for a term of six months or one for four years; and if 
the latter option is exercised, it will include the six months period, mak- 
ing in all a period of four years from its commencement. 

3. Landlord and Tenant-Option to Continue-Occupancy-Paymeut of Rent 
-Exercise of Option-Evidence. 

Where a written lease of lands provides for an extension d the term, 
at the option of the lessee, his continued occupancy of the premises 
and the payment of rent constitute sufficient notice of his election to ex- 
tend the term. 

(88) APPEAL by defendant from Coolce, J., at February Term, 1913, 
of FORSYTH. 

Watson, Buxton & Waitson for plaintif. 
Louis'Jf. S~u ink  and J .  E. Alexander for defendan.t. 

WALKER, J. This is an action for the recovery of rent. The par- 
ties, on' 1 April, 1908, entered into an agreement by which plaintiff 
leased to the defendant the fiast floor of its building for "office pur- 
poses," with this provision: ('for a term of six nlonthe from 1 April, 
1908, to 1 October, 1908. I t  is further mutually agreed that the said 

Union Guano Company may have the privilege of continuing 
(89) this lease for a term of four years on the same terms and con- 

ditions. The first of said n~onthly installments of $95.8334 is 
to become payable to the authorized collector of the Winston-Salem 
Nasonic Temple Company, of Winston-Salem, N. C., on 1 April, 1908, 
and on first day of each month thereafter during the continuance of 
this lease." Defendant took possession of the rooms designated in the 
lease and occupied the same, not only for the six months mentioned 
in  the lease, but until 1 April, 1912, that is, for four years from the 
date of the contract, 1 Spril ,  1908. A dispute then arose between the 
parties as to the length of the term demised, defendant contending 
that i t  was for four years in all and ended 1 April, 1912, while plaintiff 
claimed that it mas a lease for a term of four and one-half years and 
terminated on 1 October, 1912. Defendant refused to pay $95.83, the 
rent for the month of April, 1912, and this action was brought to 
recover the same. The court ordered a nonsuit, and the plaintiff ap- 
pealed. 

The decision of the case turns upon the meaning of the. contract. 
The defendant contends that the lease was for only four years, and 
therefort: terminated on I April, 1912. I f  this is the right construc- 
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tion of thi? lease, the judgment of the court was correct. We must 
ascertain what was the intention of the parties. What did they mean 
by what they have said in  this paper! I f  there i~ any real ambiguity, 
the doubt must be settled against the lessor, for "it is a general rule, 
in  construing provisions of a lease relating to renewals, where there is 
any uncertainty, that the tenant is favored, and not the landlord, 
because the latter having the power of stipulating in his own favor, has 
neglected to do so; and also upon the principle 'that every man's grant 
is to be taken most strongly against himself. Taylor's Landlord and 
Tenant (9th Ed.), see. 81." Kaufman 2,. Liggett, 209 Pa.  St., 87. 
Rut we have concluded that, upon a fa i r  and reasonable construction 
of the instrument, its meaning is in accordance with the contention 
of the defendant. We think the language of the parties justifies the 
inference that they intended to give to the lessee,,hither one of two 
options, a lease for a term of six donths  or one for a term of four 
years. The language is that he shall have a term of six months, 
with a privilege or option of "continuing this lease for a term, of (90) 
four years." The words italicized by us are important in  ascer- 
taining the meaning. They can only refer to the lease, or, m r e  
properly speaking, the term already created. The words "lease" and 
"term" are often treated by conveyances as convertible, and the use 
of the word '(lease," as descriptive of the estate or interest conveyed by 
the instrument; is recognized by the authorities. Taylor Landlord and 
Tenant, see. 16; Wading v. Seeley, 23 Allen, 1118. One of the 
definitions of the word "lease" is, "any tenure by grant or permission; 
the term of duration of such tenure; any period of time allotted for 
possession." The indenture or writing is the evidence of the lease, 
although the term "lease" is sometimes used to designate the writing 
or instrument itself. Uatflage v. McGuire, 111 N .  Y .  Sup., 1083. 
More properly, it should describe the conveyance by which the tenure 
or term is created (Black's Dict., 1 Ed., p. 697), but Webster defines 
it as applying indifferently to the demise or letting of lands for life; 
for a term of years or at will; to the contract for such letting; to the 
tenure itself or the term during which it holds good-the allotted term. 
So that we cannot confine ourselves to the strict technical definition 
of the terms used in the contract without, perhaps, doing violence to 
the intention. We must search for the purpose in the instrument and 
be governed by its language, it is true, but it should not be subjected to 
,Iny strained or narrow construction, for he who stops at  the letter 
"goes but skin deep into the meaning." Broom L. M., 657; Hormthal 
21. H O Z U C O ~ ~ ,  154 N.  C., 228; Rizyne v. Rhyne, 151 N.  C., 403; Martin v. 
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X a i  tin, ante, 41. The words sl~ould be taken in  their ordinary sense, 
unless this coustruction is forbidden by the context, nor should a lease, 
more than any other contract, be interpreted according to the strict 
letter, especially if it  will defeat the manifest intention, as gathered 
f rom the whrile instrument. 24 Cyc., 915. I f  we accept this ~ i e w  of 
the matter, the T T O ~ ~ S  '(this lease" refer to the estate or tern1 created 
by the contract, not necessalily to the six n~on ths  term, but to the entire 
term, the extreme conti~iluaance or length of which should be four years. 

The word "continue" imports duration, and as used in  the con- 
(91) tract it  meant that the six months term should be extended in 

duration from its beginning for a term of four years, and no new 
or additional term was created. I n  other words, the term of six months 
was enlarged into one of four years. This construction we beliere to 
be more in  harmony with the authorities than the other. Delashmar v. 
Bw-my, 20 Xich., 292 (20 , lm. Rep., 392) is a leading case, in which 
there was a leas? of preniisrs "for the term of one year, with the priv- 
ilege of llaring the same for three years for the same rent, at the 
option of the lessee." and it mas held to create only one term of one 
.car o~ three years, as the lessee might elect. The lease in Ge~zsler v. 
S i c h o l n s ,  151 Mich., 529, mas "for the term of three years, ~ v i t h  priv- 
ilege of f i ~ e  pears, for the sum of $25 annually," which was held to 
grant  one tern1 of three o r  five years, and not a term of three years 
with the p r i~ i l ege  of fire additional years. K i m b a l l  v.  Cross, 136 
Mass., 300, is  more like our case in  the words employed to fix the dura- 
tion of the term. The lease was "for the term of one year for $75, 
with the pririlege of continu4?1g five years a t  $100 per year." vhich 
was construed to be a lease for a single and continuous term pf  one or 
f i w  years a t  the lessee's option, the extended term provided for as a 
slibstitute for the original one, if the lessee exercised the right of choice, 
being called the optional term, the original term being fixed at all 
events. Those cortracts were held to be for a definite term of so many 
months or ycars, with an  option for a longer o r  extended term, and 
the colltinuance of the same state of things or the same relation. The  
Court said in  R i m b a l l  v. Cross,  supm, that  the words were apt "to 
create a t h e n  present demise (of the longer term),  when, a t  the end of 
the first year, the occupation continued," and the election was made by 
the lessee. See, also, X o n t g o m e r y  v. Commissioners, 76 Ind., 362 ; 
Quinn v. Tra7ipette, P Vt., 434. 

Having held that the original term of six months was merely pro- 
longed or lengthened out to one of four years by the terms of the  option 
clause, it  follows that the ruling of the court was correct, for, at common 
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law, if-,a tenant holds over by consent, given either expressly or con- 
structiwly, after the determination of a lease for years, i t  is  held 
to be ev;dence of a new contract, without any definite period, and (92) 
is constlued to be a tenancy from year to year. ( X ~ n t g o r n ~ e r y  v. 
Commisszonem,  s u p r a )  ; but when the lease provides merely for an  
extension of the term, a t  the option of the lessee, nothing need be 
affirmatively done by the lessor, as  the continued occupancy of the 
premises by the lessee and the payment of rent constitute sufficient 
evidence of his election to extend the term. Quinn 2.. Vul iqve t t e  and 
other cases, supra. While defendant, by his conduct, elected to take 
the longer term, he has paid the rent to the end of the time for mhich 
i t  lasted, and, therefore, is  not liable to the plaintiff for the installment 
of rent mhich he now alleges to be due. 

We may well repeat what we hare  said, that  if the construction we 
have placed upon this lease is not perfectly clear or free from uncer- 
tainty, the doubt as to its meaning is equally fatal  to the plaintiff's 
contention. I t  would hare  been easy for him to free i t  from ambiguity 
by the mere insertion of one word. H e  should not hare  left i t  uncertain 
whether the optional term was to be for four years from the end of 
the six months or from the beginning. N u r r e l l  c. Lion, 30 La. Ann., 
255; Broom's Legal J l a s i m s  ( 6  Am. Ed.), star p. 571; Dunn v. S p u r -  
~ i e r ,  3 B. & P., 399; 24 Cyc., 1337. I n  no view, therefore, was there 
any crror i n  the judgment. 

Affirmed. 

I J. H. HOOD, ADXIXISTRATOR, v. AMERICAN TELEPHONE AND TELEGRAPH 
COMPANY. 

(Filed 26, April, 1913.) 

1. Executors and Administrators-ITills-Personal Assets-Wrongful Death 
-Damages-Interpretation of Statutes. 

The right to recover damages for wrongful death rests entirely on 
statute, Revisal, sec. 59, and when a recovery is had therefor it is not a 
part of the personal assets of the deceased; and the husband of deceased 
who left a will disposing of all of her property and naming another as 
executor, may not qualify as her administrator upon the theory that his 
wife had died partially intestate as to such damages, and as such main- 
tain an action to recover them. Revisal, seG. 4. 

2. Same-Parties. 
Where a deceased has left a will disposing of all his property and 

therein naming an executor, that right of action against a defendant for 
his wrongful death must be by the executor named; for the right of ac- 
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tion being purely statutory, the one entitled to sue is governed by the 
provision of the statute, which gives it to the executor, when one is 
named, and not to the one who would have had the right of administra- 
tion in case of intestacy. Revisal, see. 59. 

(93) APPEAL by plaintiff from 0. H. Al len ,  J., at October Term, 
1912, of CASTVELL. 

Action to recover damages caused by the wrongful conduct of the 
defendant, resulting in the death of the plaintiff's intestate, Jennie 
Hood, his wife. At the time of the death of Jennie Hood she had 
made a d l  devising and bequeathing her property to Annie Land, 
and appointing her executrix of her will. The will purports to dispose 
of all the property of the testatrix, and has a general residuary clause. 
The plaintiff, J. H. Hood, demanded of the executrix that she bring 
an  action against the defendant for damages for the wrongful death of 
his wife, and  hen she declined to do so, he then applied to the clerk 
for letters of administration, and upon the same being issued, com- 
menced this action. His  Honor being of opinion the plaintiff could 
not maintain the action, dismissed it, and the plaintiff excepted and 
appealed. 

P. W .  Glidewell  and  Just ice  d? Broadhurst  fo r  plaintif f .  
W i l s o n  & Fergzison f o r  de fendan t .  

BI,LEN, J .  The contention of the plaintiff is that the right of action 
for wrongful death is a part of the personal estate of the wife, and as 
it was not in terms and could not be disposed of by her will, she died 
"partially intestate," and that he is, therefore, entitled to administer 
such part of the estate under section 4 of Revisal, providing that the 
husband may administer on the personal estate of his ~vife  if she "shall 

die wholly or partly intestate." 
(94) The error in the contention is in  assuming that the right of 

action is a part of the persoiial estate of the wife. 
We held otherwise at the last term in Rroadn,aa v. Broadnax ,  160 

N. C., 432, where the authorities are cited supporting the opinion. 
I n  that case the widow sought to have a year's a l lo~ance  or support 

allotted from a recovery of damages for the wrongful death of her 
husband, and in denying her petition we said: "The allowance (to the 
widow) can only be set apart from the personal estate of the deceased, 
and the right of action for wrongful death, being conferred by statute 
at  death, never belonged to the deceased, and the recovery is not assets 
in tho usual acceptation of the term. BUR-er T. R. R., 91  N. C., 310; 
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Hartwss v. Pharr, 133 N .  C., 566, 98 Am. St., 725; Vance 29. R. R., 138 
N. C., 463." 

We also cited Seill v. Wilson, 146 N.  C., 244, and pointed out that 
nhen it spoke of a recovery for wrongful death as a part of the estate 
of the deceased, it referred to such a recovery being a part of the estate 
o d y  for the purpose of distribution. 

The statute conferring the right of action (Rerisal, see. 59) is also 
conclusive against the plaintiff. 

Pr ior  to the statute, which was first enacted in 1854, there was no 
right of action to recover damages for wrongful death (liillian v. R. R., 
128 X. C., 261)) and as the right of action is conferred by the statute, 
i t  may designate who niay sue. 

I n  8 A. and E .  Ency. Law, 887, the author says: "The right of 
action for the death of any person caused by the wrongful act of a 
defendant is, with the isolated exceptions mentioned, ,purely statutory, 
and in all cases the statute must be looked to in determining to whom 
such right belongs." 

When me turn to our statute, we find that the right of action is given 
to the executor, administrator, or collector, and there being an executor 
in this case, the plaintiff cannot sue. The statute designates the person 
to bring the action and determines the disposition of the recovery. 

As was well said by Justice Walker in Hartness v. Pharr, 133 K. C., 
570: "It must be borne in mind that whatever the varying forms of the 
statutes may be, the cause of action g i ~ e n  by them, and also by 
the original English statute, was in no sense one which belonged (95) 
to the deceased person or in which he ever had any interest, and 
the beneficiaries under the law do not claim by, through, or under him;  
and this is so although the personal representative may be designated 
as the person to bring the action. Baker v. R. R., 91 N. C., 308. The 
latter does not derive any right, title, or authority from his intestate, 
but he sustains more the relation of a trustee in  respect to the fund he 
may recorer for the benefit of those entitled eventually to receive it, 
and he will hold i t  when recovered actually in that capacity, though 
in  his name as executor or administrator, and though in his capacity 
as personal representative he may perhaps be liable on his bond for its 
proper administration. Raker v. R. R., supra. 

The wife in this case left a will in  which she purports to dispose of 
all of her property, and she carefully adds a general residuary clause, 
and if her executrix cannot maintain an action for wrongful death, the 
word "executor" may as well be stricken .from section 59 of the Revisal, 
as she has done all that human foresight could provide against, and 
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o u g h t  not to  be required to anticipate a wrongful  death a n d  to dispose 
of t h e  f r u i t s  of such a recovery to  avoid dy ing  "partially intestate." 

Affirmed. 

C i t e d :  H o o d  u .  T e l .  Co., ante ,  7 1 ;  H a ~ t i J  v. Electr ic  Co., post, 237, 
2 4 2 ;  Cuzisey 2.. R. R., 166 N. C., 12. 

A. Y. LISVILLE v. C. F. NISSEN AND CARL NISSES. 

(Filed 26 April, 1913.) 

I. dutomohiles-Negligenee Per Se-Liability of Owner. 
An automobile is not inherently a dangerous machine so as  to render 

the owner liable for damages caused by the unauthorized acts of another, 
by virtue of the fact that he is the owner. 

2. Antomobiles-Parent and Child-Naster and Servant-Negligence-Re- 
spondeat Superior. 

A parent is  not liable for the torts of his minor son done without his 
knowledge and consent; and where under such circumstances the son 
has taken an automobile owned by his father, and by his negligent or 
reckless driving has caused damages, the father is not responsible there- 
for by reason of the relationship; and to make him so it  must appear that 
the son was in  some way acting in a representative capacity, such as 
would make the master responsible for the servant's tort. 

3. Same-Scope of Employment. 
To hold the master responsible for the tor t  of his  servant i t  must be 

shown that  the tort complained of occurred while the servant was acting 
within the scope of his duties and while in pursuance of them, and the 
driving of an automobile comes within this principle; and where i t  is 
shown that  a t  times a father used the services of his son a s  a chauffeur, 
a s  in taking the family for a pleasure ride, etc., the tort of the son while 
taking a party of his friends to ride without the knowledge and against 
the commands of his father cannot be considered a n  act done for or in  
behalf of the latter, and a s  no negligence can therein be imputed to the 
father, he cannot be held liable, though he knew the son to be a reckless 
driver and had not locked up the automobile to prevent his having 
aecess to it. 

(96)  A F P E A ~  by  defendants f rom 0. H. Al len ,  J., at September 
Term, 1912, of FORS~TH.  

Jones  & Patterson,  A. E.  H o l t o n ,  and H .  0. S a p p  for plaintif f .  
M a n l y ,  H e n d r e n  d? Womble' and T;17atson, Buzton & S.T7cctso.n for de- 

f ewdnn ts. 
78 
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CLAEIC, C. J. On Sunday afternoon 23 April, 1911, the plaintiff's 
son, a young man of 19, took three of his young friends to ride in  his 
father's automobile, from his home in Waughtown, in the direction of 
High Point. On his return, about 5 miles from Waughtown, he passed 
the machine owned by the defendant C. F. Nissen, which was driren 
by his son, the other defendant, Carl Nissen, a young man of about 20, 
who also had taken three of his young friends out to ride that afternoon. 
The latter machine was standing still with its head pointed towards 
Kernersaille, in the opposite direction from that in  which the plaintiff's 
machine was going. Whether by i n ~ ~ i t a t i o n  or not is i n  doubt, but soon 
aftern:ards Carl Sissen turned his machine around and started after 
the p!aintiff7s machine. A t  that time the plaintiff's machine was going 
about 25 miles an  hour. As soon as the defendant's machine 
started to follow, a race began in  which both machines proceeded ( 9 7 )  
at  the rate of 40 miles or more. After racing some 3 miles, the 
drirer  of the foremost machine, Stokes Linuille, perceived that the 
other machine was about to overtake him, and turned his machine to 
the riglit. The road was in  good condition 10 feet i n  the center, being 
macadam and 10 feet on each side, being sand-clay road. Stokes Lin- 
ville7s e~~idence  is that his n~achine went entirely off upon the dirt road 
to the right. The eridence for the other side is that it was partly on 
the dirt road and partly on the macadam. However that may be, there 
was room for the defendant's machine to pass, and for a short while 
they ran side by side; but as the defendant's machine was forging ahead 
its right hind wheel struck the left fore wheel of the plaintiff's machine, 
sniashing i t  and throwing the latter machine upside do~vn, injuring 
its occupants somewhat and damaging the machine. This action is 
against C. F. Nissen, the owner of the machine, who mas not present, 
and Carl Nissen, the driver, for the injury to the plaintiff's machine. 

The plaintiff's machine mas a 1,500 pounds "Ford" and the defend- 
ant's mas a 3,500 pounds "Cadillac" and capable of greater speed than 
the other. There was conflicting eridence as to how the injury occnrred. 
The plaintiff contended that it .was caused entirely by the negligence 
of Carl Nissen, the drirer  of the defendant's machine, and the defend- 
ants ('ontended that  i t  was caused by the negligence of the plaintiff, 
whoqe machine, theg allege, swened to the left as the defendant's ma- 
chine was passing. This mas a question of fact for the jury, who found 
that the defendant Carl Xissen v a s  negligent and that the driaer of 
the plaintiff's machine did not contribute to the negligence. There was 
evidence that the occupants of the rear car mere drinking, eighteen 
empty beer bottles being found therein. This and the fact that the 



IS THE SUPREME COURT. [I62 

race mas begun by defendant's car, which ran into the other, doubtless 
had w ~ i g h t  with the jury. 

Both parties mere in violation of Laws 1907, ch. 728, which makes 
i t  a misdemeanor for any person to exceed 15 miles an hour with an 
automobile on the roads of Forsyth County, and of the general law 

of the State, Laws 1909, ch. 445, see. 9, which makes i t  a mis- 
(98) demeanor to operate an automobile a t  a greater speed than 25 

miles an hour outside the towns and villages and with slower 
speed allowed within municipal limits. A strict enforcement of this 
law would prevent such dangerous occurrences as this. I t  is to be 
presumed that the public prosecutor has done his duty, and that both 
these young men hare answered for their violation of lam a t  the bar of 
the criminal court. The public are entitled to this protection. 

There were exceptions to evidence, but they do not merit serious 
consideration. There is no ground to consider seriously the exceptions 
as to Carl Nissen,  hose negligence was a matter of fact to be deter- 
mined by the jury, nor as to the measure of damages, which was fairly 
presented to the jury by the charge of the court and were assessed by 
the jury at $225. 

The real controrersy in the case is as to the liability of Charles F. 
Nissen, the owner of the n~achine, vho  was not present. H e  and his 
son both testified that his son took out the machine that Sunday after- 
noon not only without the consent of his father, but against his positive 
prohibition. There mas evidence that C. F. Nissen had bought the 
machine for the use of himself and his family, and also for the collec- 
tion of bills incident to his business, and that Carl a t  different times 
had acted as chauffeur, sometimes with his father and sometinles when 
his father was not present. There was also evidence offered to show 
the recklessness of Carl Nissen in that while driring the machine he 
had injured two buggies, and that his father had paid the damages. 
This was competent as tending to show that he mas reckless and a care- 
less driver, and that his father knew it. I t  was in evidence that when 
he had another machine the father oh one occasion had taken off a 
~ d ~ e e l  to keep Carl from using it, and that though he had forbidden his 
son to use this machine, he had not locked up the garage, on which there 
was no lock. I t  was argued, therefore, that as the son, as a member 
of the family, had an implied authority to use the machine, and that if 
forbidden to use the maghine, his father being aware of his reckless 

and negligent driving, was himself negligent in not locking i t  
(99) up to prevent his son taking i t  out, and hence was responsible 

for the consequent injury which occurred. 
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The principles of law inoolred are important and should be clearly 
stated. They may be thus stlmmed up upon the authorities: 

(1) The owner of an automobile is not liable for personal injuries 
caused by it, merely because of his ownership. " l t  is not per se a 
dangerous machine, requiring it to be placed in the same category with 
the locomotive, ferocious animals, dynamite, and other dangerous con- 
trivances and agencies. The dangers incident to their use as motor 
~ehicles are commonly the result of the negligent and reckless conduct 
of those in charge of and operating them,, and do not inhere in  the con- 
struction and use of the vehicles. I t  is well known that they are being 
devoted to and used for the purposes of traffic, and as conveyances for 
the pleasure and convenience of all classes of persons, and without 
menace to the safety of those using them or to others upon the same 
h i g h ~ ~ a y ,  when they are operated with reasonable care. The defendant 
cannot, therefore, be held liable upon the ground that the automobile 
is a dange~rous contrivance." Xtefen v. McAraughton (Wis.), 28 
L. R. A., 382, which further states that this principle has been adopted 
in Xlaber 11. Threshel- Co., 07 Ninn., 305; X c I n t y ~ e  v. Orner (Ind.),  4 
L. R. A (N. S.), 1130; Lezcis z>. Amarous, 3 Ga. hpp., 50; Jones v. 
Hoge (Wash.), 14 L. R. A. (N. S.), 216; Cunningham v. Castle, 111 
5. Y .  Sup., 105'7. There are many other cases to the same effect, 
anlong them, T7incent v. Crandall, 115 N. Y .  Sup., 600; Dnnforth v. 
Fisher. 75 IS. H., 3 ; Preibuurrl c. Erady, 143 App. Div. N. Y., 220. 

( 2 )  A parent is not liable for the torts of his minor son. "Thc rela- 
tionship does not alone nlake a father answerable foY the wrongful acts 
of his minor child. There must be something besides relationship to 
connect him ~ i t h  such acts before he becomes liable. I t  must be shown 
that hc has approved such acts or that the child mas his servant or 
agent." Johnson r .  Qlidden, 74 Am. St., 795, which cites a large 
number of cases. This is quoted and approved in Brittingham v. 
Stadiem, 151 N. C., 300, this Court adding: "XTherever the 
principles of the common law prevail, this is a ~rell-established (100) 
doctrine." 

We  odd not be understood, however, as holding that the father 
would not be liable if he should place his automobile in  charge of a 
child of tender years any more than if he would intrust an unruly horse 
to him. But in such case the liability arises from the father's negli- 
gence, and not from the imputed negligence of the child. This is too 
me11 settled io need discussion. I t  is, howerer, contended that in this 
case the son was acting by the authority of the father, and therefore 
quasi his serrant. Aside from the fact that the evidepce of both the 
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father and son is that he took the automobile out not only without his 
father's consent, but against his prohibition, the reason of the thing 
cannot sustain the proposition that the son was pro h& vice acting as 
his father's agent. H e  did not take any of the family out to ride, but 
some of his friends, and was acting for his own purposes and not as  
agent for his father. I n  W a y  v. Powers, 57 Vt., 135, a son who was 
living as a hired man on his father's farm took his horse without his 
permission, though he would have given permission if asked, and drove 
to the railroad station for one of his friends. H e  there tied the horse, 
which h o k e  loose and ran into the plaintiff's team and injured him. 
I t  was held that though the son was negligent, the father was not liable. 

I n  Reyn,ol& v. Ruck, 127 Ta., 601, it was held that "the owner of 
an automobile is not liable from injury resulting from the negligent 
operation of the machine by a son, without the father's knowledge and 
consent, and not at  the time in his employ or about his business." That 
case is exactly "on all-fours" with this. 

I n  Boran v. Thomsen, 76 N .  J., 754, where a father was possessed 
of an automobil'e which he ke@t upon his premises, and his daughter, 
about 10 years of age, was accustomed to drive it, and did so whenever 
she felt like it, asking permission to use it when the father was at  home, 
but when not at  home, taking i t  sometimes without permission, it was 
held that when she used the machine for her own pleasure and negli- 

gently injured a person in the highway there was no proof suffi- 
(101) cient to constitute her the servant or agent of the master, and 

that her father was not responsible. This case is thoroughly 
discussed and cites numerous authorities which sustain the proposition 
that "the doctrine of respondeat superior applies only when the relation 
of master and servant is shown to exist between the wrongdoer and the 
person sought to be charged for the result of wrong, at the time and in 
respect to the very transaction out of which the injury arose." I t  also 
cites numerous authorities to the other well-settled principle that "the 
mere fact of the relation of parent and child does not make the child the 
servant of the defendant" in  actions for tort. That case well says that 
while "liability might arise by reason of the father's intrusting a dan- 
gerous machine or agency to the hands of an inexperienced or incompe- 
tent person, such liability does not rest upon the negligence of the 
servant in permitting his child to use a dangerous machine." I n  such 
ease the ground of the action is the negligence of the father and not 
the imputation of the negligence of the servant to the master. The 
distinction between the two is well set out in 29 Cyc., 1665. This latter 
was not the case here, for there is no evidence that the father ini'rusted 
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the machine to the hands of his son or that he was inexperienced, but 
' 

the evidence on both paints is to the contrary. 
(3) Even if the son had been the servant of his father in driving 

the machine, the father would not be liable for his negligence unless 
his son was a t  the time acting in the scope of his employment and in 
regard to his master's business. 26 Cyc., 1518; 20 A. & E., 167; 
2 Thompson Neg., 855, 885, 886; S. & R. Neg., 62, 63; Cooley on 
Torts, 533. The authorities applying this well-known principle to 
automobiles are already numerous. I n  Riley v. Roach, 168 Mich., 
294, the Court held: "A chauffeur employed by defendant was espe- 
cially instructed by him not to take the automobile out without permis- 
sion. But without his knowledge or consent, he did take the machine 
out, and on the trip collided with the plaintiff's buggy: Held,  this was 
not in  the scope of the chauffeur's employment, and the owner was not 
liable." Numerous authorities are cited to this effect, which is a well- 
settled principle of general law. This case cited and distinguished 
Moon v. Matthews (Pa.) ,  29 L. R. -4. (N.  S.), 856, in that, in 
that case, the automobile having been taken out by the chauffeur (102) 
in  obedience to the command of the master's family for the 
entertainment of the friends and guests of t'he family, he was not acting 
outside the scope of his employment so as to relieve the master from 
liability for injury by the negligent handling of the car. 

I n  this case the father had sold out his business a year before the 
accident, and had no chauffeur. But even if the son had been a regu- 
larly employed chauffeur, in Jones v. $loge, 47 Wash., 663, i t  was held 
that "Where the chauffeur, without authority, took defendant's auto- 
mobile from the garage without his knowledge or permission, and, while 
using i t  on a personal errand of his own, ran over plaintiff, the accident 
occurred while the chauffeur was acting beyond the scope of his master's 
business, and hence defendant was not liable." This case also is well 
considered and cites very numerous authorities to the same effect, some 
of which are cited in Huddy Automobiles, 95-98. 

I n  We war t  v. B a ~ u c h ,  103 App. Div. N. Y., 577, the Court said: 
"A chauffeur who in violation of the instructions of his employer takes 
out the latter's automobile for his own pleasure, is not, in  so doing, 
acting in the scope of his employnient, and his employer is not respon- 
sible to a stranger for his negligence." But this is so well settled as 
a g e ~ e r a l  principle of the law that i t  scarcely needs discussion further 
than to say that repeated authorities, which are indeed uniform, hold 
that there is nothing in the nature of automobiles which excepts them 
from the application of this principle. 



In D w h a m  v. Xtraus, 38 Pa. Sup. Ct., 621, which was the case of a 
collision like the present, i t  was held that the chauffeur having taken 
the machine out contrary to the owner's general order not to do so 
without his consent, the owner was not responsible, the Court saying: 
"The plaintiff must not only show that the person in charge was defend- 
ant's servant, but the further fact that he was at  the time engaged on 
the master's business. Evidence of the mere ownership of the machine 
is insufficient." To the same effect, Sarver v. Mitchell, 35 Pa. Sup., 

69, and numerous cases there cit6d. And Danforth v. FGher, 
(103) 75 N .  H., 111, which held that the owner of an automobile was 

"not liable for injuries caused by the negligence of his servant 
in driving his machine, not i n  the scope of his master's employment, but 
for purposes of his own.'' This case cites numerous authorities. 

I n  dlclntyre v.  IIartfelder, 9 Ga. App., 406, i t  was held that "The 
owner of an  automobile is not usually liable for the injuries inflicted 
by one who at the time is driving i t  without his consent, contrary to 
his directions, even thongh he is an employee of the owner and had 
authority to drive i t  for certain purposes." I n  that case the chauffeur, 
instead of leaving the machine at  the garage as he was told to do, used 
i t  to go to dinner, and inflicted the injury while in  pursuit of that 
object. 

Incle~d, the rule is thus stated with full citation of authorities in  
Slater 1 1 .  Threslzer Go. (Ifinn.), 5 L. R. A. (N. S.), 601: "It is not 
controlling that the master intrust the servant with exclusive control 
of the instrumentality causing the injury. The test is, Was the servant 
acting in the scope of his employment a t  the time of the act complained 
of?" citing English and American authorities. I t  is true that the 
"employer is liable for damages caused by his employee's negligence 
while driving his automobile in the scope of his employment, though 
the negligent act was not necessary to the performance of his duties 
or especially authorized by or known to the employer, and was for- 
bidden by him." Winfrey  v. Lazarus, 148 Mo. App., 388. There is 
nothing that brings this case within this principle, but i t  is cited that 
there may be no misconception of the purport of this decision. 

I n  Xtowe v. Illorris, 147 Icy., 386, which is relied on by the plaintiff, 
the defendant had bought an automobile for the comfort and pleasure 
of his family, and the son was authorized to use i t  a t  any time for that 
purpose. H e  took i t  out for the purpose of giving his sister and him- 
self and friends a pleasure ride. I n  that case i t  was held that the son 
was not performing an independent service of his own, but was dis- 
charging the business of the defendant and was acting as the servant 
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of his father in the scope of his agency, and hence the father was liable 
for the son's negligence in driving it. That case resembles J foon  
v. Matthews above cited, in which the machine was taken out by (104) 
the authority of the sister of the owner, she being a member of 
the family. I n  both those cases the owner was held liable because the 
driver was acting within the scope of his authority. The facts of those 
cases in no wise resemble this. 

I n  Power 2;. Engineering Go., 142 App. Div. K. Y., 401, i t  was held 
that where an automobile owned by a corporation and used in  its busi- 
ness was at  the time of the accident driven and occupied by officers 
of the corporation and their friends on a pleasure trip, unconnected 
with the business of the corporation, the corporation was not liable 
for damages sustained by the negligence of the driver. 

The general principle that "the master is not responsible for the tort 
of his servant when done without his authority and not for the purpose 
of executing his orders, or while doing the work, but wholly for the 
servant's own purposes and i11 pursuit of his private or personal ends," 
has been repeatedly held in our own Court and has very recently been 
restated in B d m  v. R. B.. 157 N. C., 443, and Docer v. Xamfncturing 
Co., ib., 325. 

The court below erred in refusing to gire prayers for instruction in 
accordance with the principles of law above laid down. Indeed, the 
judge might well have directed a nons~zit in  respect to Charles F. 
Nissen, for the evidence is undisputed that the driver at  the time of the 
injury to plaintiff's car was not engaged in any business for the owner, 
but was about his ow11 business or pleasure, and no jury question was 
raised on that point. 

As to appellant, Carl Nissen, there is no error. As to C. F. Sissen 
there is 

' Error. 

Citacl: Cates v. Hall, 171 X. C., 364. 
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(105) 
PERL JACKSON AKD WIFE, NANCY LEE JACKSON, v. D. E. AND 

JAMES R. BEARD. 

(Filed 26 April, 1913.) 

1. Deeds and Conveyances-Xarried Women-Separate Examination-Joinder 
of Husband-Interpretation of Statutes-Constitutional Lam. 

Revisal, see. 952, requiring the privy examination of a married woman, 
separate and apart from her husband, etc., to  her conveyances of realty, 
is constitutional and valid (Art. X, sec. 6 )  ; and unless the formalities of 
this statute are complied with the deed of the married woman is abso- 
lutely void. 

2. Deeds and Con~eyances-Xarried Women-Statutory Bequiren~ents- 
Joinder of Husband-Curtesy Initiate-Valuable Rights-Infants-Void- 
able Contracts-Rat,ification. 

After a child of the marriage has been born alive and capable of in- 
heriting, the husband is  tenant by curtesy initiate in his wife's lands, 
and as  such has a valuable right; the requirement of the statute, Revisal, 
see. 952, where the wife's lands are  conveyed, are  of a contractural na- 
ture on his part;  and hence when the husband, being a minor, joins in  
the deed to lands of his wife, the conveyance is voidable, subject to his 
affirmance or ratification when he becomes of age; and where the deed 
has been disapproved in apt time by him, the conveyance, requiring his 
valid or statutory consent, is void. 

3. Deeds and Conveyances - Xarried Tl'onlen - Statutory Requirements - 
Husband's Estate-Interpretation of Statutes-Pari Nlateria. 

Upon construing the Revisal, sec. 952, as to the contractual nature of 
the husband in joining in the wife's conveyance of land, and as to his 
parting with a valuable interest therein when issue of the marriage has 
been born alive capable of inheriting, other sections of the Revisal 
should be considered, to wit, sections 2109-2111, regarding him as a free- 
holder, which estate may be lost by decree of divorce, in  certain cases; 
that  because of this interest in  his wife's land he must become a party 
to her action concerning her title thereto (Revisal, see. 2102) .  Nor does 
section 2108 affect this construction, i ts  provisions relating to contracts 
between husband and wife, and not to such as  made between them and 
third parties. . 

CLARK, C. J., dissenting; BROWN, J., concurring in the dissenting opinion. 

(106)  APPEAL by plaintiffs f r o m  P ~ r b l e s ,  J., a t  A p r i l  Term, 1912, 
of CTTMBERLAND. Action to set aside cel ta in deeds and  to recorer  

one undivided seventh of a t rac t  of land. 
On the  hear ing  i t  was properly established tha t  on 2 1  November, 

1907, Nancy  Lee Jackson, feme plaintiff, was t h e  owner of one undi- 
vided seventh of the  t rac t  of l and  i n  controversy, t h e  same having 
descended to h e r  f r o m  her  father ,  J o h n  C. Beard,  and  on  said day, f o r  
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a small consideration, executed a paper-writing purporting to be a 
valid deed of conveyance to James R. Beard, one of defendants, and on 
6 December, 1907, the said grantee conveyed the same to his brother and 
codefendant, D. E. Beard. That the consideration for said deed from 
Nancy Lee Jackson was alleged to be only $18, and admitted by defend- 
ants'to have been only $35. That Perl Jackson, husband of Nancy 
Lee Jackson, joined in  the execution of the conveyance of 29 November, 
and at the time was under the age of 21. That immediately after his 
becoming of age he and his wife, as coplaintiffs, joined in the present 
suit to set aside the deed and recover the land, and that said Perl  
Jacksovl has "done nothing since arriving at  full age to ratify or con- 
firm said deed." The court being of opinion that the infancy of the 
husband did not in  any way affect the validity of the deed of himself 
and wife, SO instructed the jury. There was verdict and judgment for 
defendant, and playntiffs excepted and appealed. 

V .  C.  Bullard for p l a i n t i f .  
II.  L. Cook for defendant. 

HOKE, J. Our statute, Rerisal, sec. 952, provides that:  "Every con- 
veyance, power of attorney, or other instrument affecting the estate, 
right, or title of any married woman in lands, tenements, hereditaments, 
must be executed by such married woman and her husband. and due 
proof or acknowledgment thereof must be made as to the husband and 
due acknowledgment thereof must be made by the wife, and her private 
examination touching her uoluntary assent to such instrumtent shall 
be taken separate and apart from her husband, and such acknowl- 
edgment or proof as to the execution by the husband, and such 
acknowledgment by the wife and her private examination shall (107) 
be taken and certified as provided by law." This section has been 
repeatedly held a constitutional and valid enactment, and authority 
with us is equally decisive that unless the formalities established by 
this statute are complied with, the deed of a mlarried woman is abso- 
lutely roid. Council v. P r i d g m ,  153 N .  C., 443; B a n k  v. Benbow, 150 
N.  C., 781; Ball  v. Paquin ,  140 N.  C., 83; S m i t h  71. Bruton ,  137 N.  C., 
79; Perquson v. Xinsland,  93 N. C., 337; Southerland v. Hunter ,  93 
N.  C.,.310. 

I n  Cozmcil v. Pridgen,  the accepted doctrine on this subject is stated 
as follows: "Article X, see. 6, of our Constitution, requiring that a 
married woman conveying her separate real estate shall have the 'written 
assent of her husband,' the statute law, now embodied in Revisal, see. 
952, provides the manner in which the assent of the husband must be 
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obtained, to wit, that the deed 'must be executed by such married woman 
and her husband and due proof or acknowledgment thereof must be 
made by the wife and her privy examination taken,' etc.; and thus con- 
strued, the statutes are constitutional and valid. 

"In order to convey a married woman's separate real estate or fix 
a charge upon it, her privy examination is required, and the husband 
must join in  the deed. 

"A deed executed by a married woman to her separate real property, 
the name of the husband not appearing in  the body of the deed or his 
signature thereto, proved on oath of a subscribing witness and registered 
on such probate, without her privy examination, is inoperative, and 
the written assent of her husband indorsed on the deed does not meet 
with the constitutional and statutory requirements necessary for her to 
make a valid conveyance." 

I t  will be noted that the essential requirements to a valid deed by 
the feme covert are that her husband must join in the execution of the 
deed, and the privy examination of the wife must be taken, and this 
act of the husband being contractual in  its nature both by the express 

terms of our statutory law and in its operative efFect, we are of 
(108) opinion that i t  is subject to the general principle prevailing here 

and elsewhere, that the deeds and contracts of an infant, except 
for necessaries, etc., may be avoided by him in  a reasonable time after 
coming of age. Weeks v. Wilkins, 134 N. C., 516; McCarty v. Wood- 
stock Iron CO., 92 Ala., 463; s. c.,  12 L. R. A., 138; Miles v. Lingerman, 
24 Ind., 385; 22 Cyc., p. 546. The purpose of our statute in  making 
these requirements as to the deeds of femes covert is stated by Chief 
Justice Emdh in Fergz~on v. Kksland, suprc~, as follows: "The re- 
quirement that the husband should execute the same deed with the wife 
was to afford her his protection against the wiles and insidious arts of 
others, while her separate and private examination was to secure her 
against coercion and undue influence from him." And Connor, J., in 
Ball u. Paquin, supra, says: "For the purpose of throwing around her 
the ~rotect ion of her husband's counsel and advice, the Legislature 
declared that with certain exceptions she could not contract without 
the written consent of her husband." 

The basic reason for ~ e r m i t t i n g  infants to avoid these deeds and 
contracts is that until they are 21 they are not supposed to have the 
mental capacity to make them, and if the reasons for such enactment 
be correctly stated by these eminent jurists, the principle should apply, 
we think, when in order to its validity the husband is required to join 
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in the execution of the deed for his wife's property.- I f  the husband 
were shown to be a lunatic, and this fact were known to the purchaser, 
i t  would hardly be contended that hie assent to his wife's deed would 
stand; and the samte reason for avoiding the deed in  the one case ap- 
pears in the other, to wit, the mental incapacity to make a deed. The 
question has been directly presented to the Supreme Court of Tennessee 
ia Barker 2). Wilsox*, 51 Tenn., 268, and it was there held: "That a 
bargain and sale made by an infant husband jointly with a wife of full 
age, c?f the real estate of the wife, is voidable a t  the election of the 
husband"; and in  Craig v. Van Rebber, 100 Mo., 584, the Court, treat- 
ing of a similar question, said: "Now, it is true that in the cases cited 
the deeds were worthless from the beginning, whilst here the deed is 
voidable only; but we do not see that this makes any difference. 
When the deed is disaffirmed because of the minority of the wife, (109) 
i t  becomes worthless as to the husband. As said in the case last 
cited, the title can only be transferred by an i'ndivisible integer, or not 
a t  all. So, too, if the deed be avoided as to the wife, i t  is avoided as to 
the husband. I t  must stand or fall as a whole." 

And our own Court is not without expression on the subject. The 
same article of our ConsBitution which ( in  section 6)  enables a married 
woman to convey her property with the written assent of her husband, 
in section 8 provides that no deed by the owner of a homestead shall be 
valid without the "voluntary signature and assent of the wife, signified 
on her private examination, according to law." There is nothing here 
said as to whether the wife shall be over or under 21 years old, and in  
Ritch v. Oates, 122 N. C., at  page 633, in  discussing the validity of a 
deed by the husband and his wife, who had joined in the deed, being 
privily examined and was under age a t  the time of its execution, the 
present Chief Justice said: "She, being under age, her assent, though 
given with privy examination, is invalid, but the interest of the husband, 
a mere right to call for the title, was not such an interest as to require 
her legal assent to the conveyance to bar the husband's assertion of a 
homestead therein." As the excerpt shows, the case was decided on 
other grounds, to wit, that the husband's interest did not amount to a 
homestead;,but the view of the learned judge as to the validity of a 
deed, under section 8 of the Constitution, by an infant wife, seems to 
be in full accord with the Tennessee decision. On reason and authority, 
therefore, we are of opinion that it was open to the husband to dis- 
affirm his consent on arrival a t  full age, and that, having done so, the 
deed must be held void as not conforming to our statute on the subject. 

I t  is earnestly urged that the act of the husband in consenting to his 
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wife's deed has no operative or contractual effect, as he has no longer 
any interest in his wife's land; but this, we think, cannot be maintained. 
I t  is true that under the terms of our Constitution we have held that a 
wife may devise her land and thus defeat any and all interest of the 
husband therein ( T i d d y  v.  Gralses, 126 N .  C., 620) ; but unless this 

has been done, the estate and interest of her husband, as tenant 
(110) by curtesy after issue born alive, is still regarded as existent 

under our law, recognized both in our statutes and decisions as a 
valuable interest. I n  Revisal, see. 1730, ('where the interest of one 
who has entered land dies the estate is recognized." I t  may be lost by 
decree of divorce in certain cases. Revisal, 2109-2111. By virtue of 
such estate he is regarded as a freeholder. Thompson v.  Wiggins, 109 
N. C., 508. 

I n  McGluminy v.  Miller, 90 N.  C., 215, it was held: "That a hus- 
band, tenant by curtesy, has an interest in his wife's land and is a 
necessary party to a s;it concerning it, and if he refuses to become a 
coplaintiff in an action by the wife to assert her right to the property, 
he must be made defendant." Pell's Revisal and note to section 2102. 

I n  Tiddy 1). Graves, supra, there are some expressions in  the opinion 
which seem to favor defendant's position, but the decision properly 
rests upon the express provision of the Constitution that the wife may 
devise her lands, and on the question presented here the expressions 
referred to may not be allowed to reverse the entire current of authority 
to the effect that a tenancy by the curtesy initiate must still be con- 
sidered as existent interest. As to section 2108 of the Revisal, a provi- 
sion much relied upon by defendant, it clearly refers throughout to 
contracts between the husband and the wife, and does not and was not 
intended to affect the cotracts between the husband and the wife and 
third parties. These, as we have seen, are chiefly controlled by section 
952 of the law as heretofore cited. 

We have not referred to the fact that the first grantee, a brother of 
the fema covert, had conveyed the property to another brother. I t  
does not appear whether the second grantee did or did not have notice, 
but this does not seem to affect the application of the principle that an 
infant may avoid his deed within a reasonable time after coming of 
age. 22 Cyc., p. 551. 

For the reasons stated, we hold there was error in the promedings 
below which entitles plaintiff to a 

New trial. 

(111) CLARK, C. J., dissenting : The requirements of Revisal, 952, 
as to the conveyance of real estate by a married woman have 
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been i11 every particular scrupulously complied with. The deed was 
executed by her and her husband with due proof thereof as to both the 
husband and the wife, and her private exam,ination d u h  certified. 
The first cause of action alleging fraud or undue influence is negatived 
by the jury, and there is no appeal on that point. 

The plaintiff seeks to set aside the deed because he insists that the 
court should write into the statute words that are not placed therein 
by the Legislature and which are not in the Constitution, to wit, "the 
husband being 21 years of age." H e  insists that these words are im- 
plied because a conveyance of realty can only be made by one 21 years 
of age. But "the written assent of the husband," which is all that is ' 

required by the Constitution and to which the Legislature cannot add, 
and has not sought to add, is not a conveyance. 

The husband had nothing to convey. He has 110 interest i n  his 
wife's estate. The Constitution expressly prohibits his having any. 
I t  says (Const., Art. X, see. 6) that "The real and personal property 
of any female in  this State . . . shall be and remain the sole amd 
separate property of such female . . . and may be devised and be- 
queathed and, with the written assent of her husband, may be conveyed 
by her trs if she were unmarried." I f  the property of a married woman 
"shall be and remain her sola and separate property, as i f  she were un- 
married," her husband certainly cannot have any interest therein dur- 
ing her lifetiwe, nor acquire any a t  her death, unless by her will o r  
dying intestate he succeeds thereto under the general statute of distribu- 
tion and descent. Such "possibility of inheritance" is not an "interest 
in" lier property. H e  is forbidden the latter by the Constitution. Her 
children or her heirs at  law have exactly the same possibility of succeed- 
ing to her property by devise, or in case of intestacy. But that does not 
confer on them any interest in her estate which requires them to 
join in any conveyance of her property. (112) 

This written assent does not invest him with any interest in the 
property, but is merely a "veto power," and there is  nothing in the 
Collstitution or in  the statute which requires that the husband should be 
21 years of age. To so hold is for the Court to write into the Constitu- 
tion words which are not placed there, and which the Legislature has 
not attempted to place in the statute, and which would have been un- 
constitutioilal if i t  had done eo, by requiring an addition to the simple 
requirement of the C?onstitution. ~ h . a t  simply gives the husband a 
veto power. I t  requires merely for the "written assent" that he shall 
be her "husband,'' and nothing more. 

I t  is true that Revisal, 952, does require that the husband must join 
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i n  the deed, a i d  proof of his execution m s t  be made. I f  this meant 
that he must convey, i t  is an additional requirement, negativing the 
guarantee'given by the Constitution that his "written assent" shall be 
the only clog upon the wife's right to convey her property as if she had 
(( remained unmarried." I t  can only be construed that the law required 
his formal acknowledgment to the deed, not as a conveyance (for he has 
nothing to convey), but simply as a method of authenticating his signa- 
ture, and being such, there is no necessity of his being 21 years of age. 
I f  he is old enough to be legally her "husband," he is old enough under 
the Constitution to withold his assent, or to give it. 

The privy euam,ination which is still required of women by the statute 
as to conveyanoes of her own property has been sustained by the Court 
"upon the ground solely that i t  is not an  additional clog upon her power 
of conveyance (because the Legislature could not add additional require- 
ments), but because i t  was merely a means of authenticating her signa- 
ture, and is therefore allowable." Rea v. Rea, 156 N.  C., 532 ; Douglas, 
J., in Teathers v. Borders, 124 N.  C., 621. 

After the sweeping provision of the Constitution which emancipated 
women as to their property rights, retaining only the requirement of 
the written assent of the husband as to conveyances of realty, that pro- 
vision came to be construed by judges who were imbued with the pre- 
vious learning as to the status of married women and whose decisions, 
to say the least, were not in accordance with the clear meaning of the . 
Constitution. Rome of these decisions have been overruled since and 

others have been sustained by the majority of the Court solely 
(113) upon the ground that it "has been so decided." Connor, J., 

Bull v. Paqui.i~, 140 N.  C., 90, 94. Many of these have since 
been cured by repeated acts of the Legislature conforming the law more 
closely to the terms of the Constitution. But  up to this time there has 
been no decision of the Court that has writteq into the Constitution, or 
the statute, the words requiring the husband to be of age when he gives 
or withholds his written assent. 

But i t  is urged that it is in the eternal order of things that before a 
man can make himself responsible, or do any act, he must be 21 years 
of age. That is true in our law, as to conveyances and contracts, but 
the "written assent" of her husband required by the Constitution is 
neither a conveyance nor a contract. H e  has nothing to convey, for he 
has no interest in his wife's lahd; nor is i t  a contract, for there is no 
consideration to him from the grantee. There is nothing magical in 
being "21 years of age." For the purposes of contracts and conveying 
and of suffrage there must be some arbitrary age substituted for proof 
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of discretion which otherwise would be required for each conveyance 
or contract. This is purely arbitrary, and varies in  different countries. 
I n  many countries the age for suffrage is 26, and in some i t  i s  30. I n  
Russia, and indeed in  most countries, a monarch who is a minor becomes 
of legal age, and is invested with the highest powers of government, 
a t  16. We know that in this country the Governor of one of our terri- 
tories was under 21, years of age when he succeeded to that position 
under the authority of the President. U. S. v. Bixby, 10 Bissell 
(U. S.),  520. I n  that case there is a full discussion of the subject by 
Judge Q~esham, who points out that notaries public are not required 
to be 21 years of age except in those few States where this is specially 
required by statute. He  says: "While at  common law persons are not 
admitted to full enjoyment of civil and political rights until they have 
attained the age of 21 years, yet infants are capable of executing mere 
powers and, as agents, of making binding contracts for others. I n  
England they are allowed to hold the office of ,park keeper, forester, 
jailer, and mayor of a town; and in both England and this 
country they are capable of holding and discharging the duties (114) 
of such mere ministerial offices as call for the exercise of skill 
and diligence only." H e  then points out that Stevens S. Mason a t  19 
years of age was appointed Secretary of the Territory of Michigan by 
President Jackson in 1831, and succeeded to the duties of Governor 
before he was 21, which he discharged with "vigor and wisdom, that 
vindicated the propriety of his appointment." We know that LaFay- 
ette was a major general in the American Army at 19, in the command 
of four brigades, the duties of which position he discharged with ability. 
We need not multiply other well known instances which are numerous. 
I t  is sufficient to say that neither the Constitution, nor the statute, nor 
the eternal fitness of things requires the Court to write into the Consti- 
tution an additional requirement that a married woman cannot convey 
her realty "as if she remained single" unless her husband is ''21 years 
of age." I t  may be that the courts could write a better Constitution in  
some respects than the Convention with the approval of the people 
have done, but that duty was not committed to the courts, and we should 
observe the plain requirements of the Constitution, adding nothing 
thereto and taking nothing therefrom. 

That the husband has no interest in the wife's estate has been again 
and again held by this Court, but we need only cited the lucid remarks 
of Merrimon, 'C. J., in Walker v. Lofig, 109 N. C., 510, in  which he 
says : "The Constitution, Art. X, sec. 6, has wrought very material and 
far-reaching changes as to the rights respectively of husband and wife 
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in respect to her property, both real and personal, and enlarged her 
personality and power in respect to and control over her property. I t  
provides that 'the real and personal property of any female in this 
State acquired before marriage, and all property, real and personal, to 
which she may after marriage beconie in any manner entitled, shall be 
a n d  remain  the  sole and separate estate and  property  of such  female, 
and shall not be liable for any debts, liabilities, or engagements of her 
husband, and m a y  be devised and bequeathed and with the written assent 

of her husband conveyed by her as i f  she were unmarr ied .  This 
(115) pro~ision is very broad, comprehensive, and thorough in its termB, 

meaning, and purpose, and plainly  gives and  secures to  t h e  w i f e  
t h e  complete owne7ship and c o n t ~ o l  of her  property as if she were u n -  
marr ied ,  except i n  the  single ins tance o f  conveying it. She must 
conce,y with the assent of her husband. I t  clearly excludes the owner- 
ship of the husband as such, and sweeps a x a y  the common-lalw r ight  of 
e s ta fe  which he might at one time have had as t enan t  b y  f h e  curtesy 
in i t in te .  The strong and exclusiae language of the clause abore recited 
is that the property 'shall be and remain the sole and separate property 
of such female.' The husband shall be, no t  tenant by the curtesy 
initiate, but tenant by curtesy a f t e r  the  dea th  of h i s  w i f e ,  in  case she 
d ie  infestate." The Court in T i d d y  v. Gral'es,  126 N .  C., 622, cited 
verba t im  and indorsed the abore quotation, and negatived the argument 
which mas insisted on, in that case, that the curtesy of the husband in 
the whole of the wife's realty is the correlative of the dower of the wife 
in one-third of the husband's realty, and hence, that if the Legislature 
can confer dower, it can retain curtesy. The Court referred to the 
Constitution as conclusive of the absolute and unlimited ownership of 
the wife in her property during her lifetime, and vests the power in  
the Legislature to confer both dower or curtesy, a f t e r  t h e  dea th  of a 
party, upon the ground that no one has a natural right to control his 
property after death, and that the disposition thereof, whether by will 
o r  by inheritance, is purely statutory. 

The decision in T i d d y  v .  Graves ,  126 N .  C., 620, that the tenancy 
by the curtesy initiate as an interest in the wife's property has been 
destroyed by the Constitution and is now only a personal right to 
associate with his wife, and the possibility of inheriting (like her heirs 
at law) if she dies intestate, is not only a summary of all previous 
decisions, but i t  is the last discussion of the subject. Indeed, it has 
never been questioned since, but has been cited and approved, on re- 
hearing, 127 N. C., 502 (though the result was changed in  that case 
on the ground that it did not appear that the marriage occurred since 
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1868) ; Ex Parte Watts, 130 N.  C., 242; Hallyburton v. Slagle, ib., 
488; s. c .  (on rehearing), 132 n'. C., 948 ; S. v. Jones, ib., 1047; Watts 
v. Qrifin (Walker, J . ) ,  137 N. C., 579 ; Eames v. Armstrong, 
146 N.  C., 6 (where Connor, J., says, "That her husband had 'no (116) 
estate or interest' in the land, notwithstanding birth of issue, is 
settled") ; Richardson v. Richardson (Walker, J . ) ,  150 N.  C., 553. 
The husband, therefore, had nothing to convey, and there is no ground 
to require him to be "of age." He could marry under age, and his 
veto power is given by virtue of marriage, and not by virtue of his age. 

Long before Walker v. Lorbg, this Court, in Xanning v. Manning, 
79 N.  C., 293 and 301, in a strong and lucid opinion by Bynum,, J., had 
affirmed the absolute ownership and control of her property by a mar- 
ried woman, and held that the husband had no interest therein of any 
kind whatever. 

I n  three cases, filed on the same day and written by three different 
judges, Thompson v. Wiggins, 109 N. C., 508 ; Walker v. Long, ib., 511; 
and J o n ~ s  v. Cofey, ib., 515, all three speaking for a unanimous Court, 
i t  was held that while a husband may still be caIled a "tenant by the 
curtesy initiate" and deemed a freeholder for the purposes of sitting on 
a jurv, be has in fact no estate o r  interest whatever in his wife's prop- 
erty, and was entitled to no more than the right of ingress and egress, 
and that she could, as the statute provides, sue for the possession of 
her property and for rents and damages thereto without joining her 
husband. There are numerous other decisions to the above effect. 

Tt being clear upon the face of the Constitution and the above cited 
decisions that the husband has "no estate or interest" in  his wife's 
property which he can convey or refuse to convey, there is nothing that 
authorizes judicial legislation to read into the Constitution, or the 
statute, additional words which will forbid a wife to convey her realty, 
when she has the written assent of her husband, without the additional 
clog added by the courts, "provided such husband is 21 years of age." 
This is not required by the Constilution, nor by the statute, nor by the 
"reason of the thing," which gives a husband the reto power ex virtute 
oficii, without any reference to his age. 

No opinion can be found which denies the power of a wife to convey 
her realty unless her husband is of age. AIcGlennery v. Miller, 90 
N.  C., 216, which is relied upon by the plaintiff, states in the 
face of the opinion that "the marriage took place in 1850; the (117) 
wife was seized in fee of the lands a t  the time of the marriage, 
and there were children of the marriage born alive. Hence the husband 
has a life estate in the land as tenant by the curtesy initiate." The 
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opinion is by Merrimon, J., who wrote Walker v. Long, 109 N. C., 510, 
and there said that the Constitution "sweeps away the common-law 
right of estate which he might a t  one time have had as tenant by the 
curtesy initiate." The case of Barker v. Wilson, 51 Tenn., 268, speaks 
of a "bargain and sale" made by an infant husband jointly with a wife 
of full age, and is under a Constitution totally different from ours. 
Indeed, Revisal, 2102, especially restricts the tenancy by the curtesy 
to cases "after the death of the wife intestate." The absolute power 
of the wife to devise her property is set out in  the Constitution and in 
Revisal, 2098, which could not be the case if the husband had any vested 
interest in her realty. Walker, J., Watts v. Gr;IS;n, 137 IT. C., 572. 
This is further recognized by Revisal, 2116 and 2117, which make the 
deed of the wife of her property x~alid if the husband is an idiot or 
lunatic or has abandoned her, without any assent of the husband, which 
could not be the case if he had any interest therein. See numerous 
cases cited in  Pell's Revisal under those sections, holding them con- 
stitutional. 

I t  may be noted that in  all the more recent State constitutions the 
requirement of the "written assent" of the husband has been dispensed 
with, as has also been the case in England and in Australia and Canada 
and other English-speaking countries. The requirement of a privy 
examination of the wife to a deed was abolished in England some forty 
years ago, and also this has been followed in  Australia and Canada 
and in all the States of this Union, including all the States adjoining 
us-'Virginia, South Carolina, Georgia, and Tennessee-except in North 
Carolina and seven others. There can therefore be no protection, and 
only an unnecessary clog, in requiring an addition to the ('written 
assent" of thk husband which is not set out in our Constitution nor in . 
any statute. 

BROWN, J., concurs in the opinion of CLARK, C. J. 

MARY L. DOCKERY, ADMINISTRATRIX. v. TOWN O F  HAMLET. 

(Filed 30 April, 1913.) 

1. Cities and Towns-Presenting Claims-Period Allowed-Complaint-De- 
mnrrer-Interpretation of Statutes. 

Where upon the face of a complaint, in an action against a town, etc., 
to recover for services rendered, it does not appear that claim was made 
upon its officers as the statute (Revisal, see. 396) provides, within two 

96 
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years after its maturity, the claim is barred by the express provision of 
the statute, and demurrer, that it states no cause of action, should be 
sustained. 

2. Cities and Towns-Presenting Claims-Period Allowed-Condition Prece- 
dent-Interpretation of Statutes. 

Revisal, sec. 396, requiring a claim against a city to be presented, etc., 
within two years after its maturity, is not strictly a statute of limitation, 
for it imposes this as a duty on the claimant as a condition upon which 
he may successfully maintain his action. 

3. Same-Maturity-Evidence. 
Where a claim has been made on the city for services rendered, and it 

nowhere therein appears when the services were rendered, in an action 
to recover therefor the plaintiff must not only show that the claim had 
been presented in the statutory period, but that the amount claimed had 
matured within that time; and when he has failed to make this neces- 
sary allegation in his complaint, a demurrer thereto should be sustained; 
but as the complaint is a defective statement of a cause of action, and 
not necessarily a statement of a defective cause of action, i t  was error to 
dismiss the action, and the plaintiff may amend by setting out the mat- 
ters required by the statute. 

4. Pleadings-Defective Cause-Demurrer-Practice. 
Objection to a statement of a defective cause of action must be taken 

advantage of by demurrer, or it will be deemed waived. 

WALKER, J., did not sit on the hearing of this case. 

APPEAL by plaintiff from Peebles, J., a t  December Term, (119) 
1912, of RICHMOND. 

.Morrison d McLak  for plaintiffs. 
M. W.  Xash f o r  defendant. 

C Z A ~ R ,  C. J. The plaintiff, administratrix of her husband, insti- 
tuted this action 12 December, 1912, against the town of Hamlet  for 
the "statement of a n  account" for  the services of her husband as an 
attorney. The  complaint, paragraph 7, alleges, "that plaintiff's intes- 
tate, previous to his death, rendered various services as a n  attorney a t  
law to the defendant, the exact character of which she i s  not informed 
of, and the exact amounts which shouId be paid her  for said services 
are unknown to he r ;  that  she i s  prepared to prove '(as she is informed 
and believes) service in  various matters, but the exact amount which 
she should receive is uncertain u n l a s  defendant is to be bound by the 
bill presented by intestate on or about 10 May, 1910, a copy of which 
is  hereto attached." The bill attached reads as follows: 
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TOWN OF HAMLET TO A. S. DOCKERY, Attorney. 
Services in Steve Propst, Harrington, Dobbin, Griffin, Henderson, 

Charles Hall, Nowell, Napier, Kendall, Hubbard, Cooper, Harrington, 
Bennett, Brown, Gordon, Suttle, Carter, Adams, Parham, and other 
cases before the mayor, including retainer for two years, drafting ordi- 
nances, etc., attending several meetings of the board of commissioners, 
including retainer for two civil suits, McLean and Napier v. Town, 
including services and advice in Griffith case, together with prosecution 
of application for pardon before Governor, together with costs aggre- 
gating $40; statements for all of which were regularly presented to the 
board, less $100 paid, $750. 

The defendant town demurred : 
( I )  I n  that the complaint does not state a cause of action against 

the defendant. 
(2) That the complaint does not show that an itemized verified ac- 

count was presented to the defendant to be audited and allowed; 
(120) therefore no itemized account was ever presented as required by 

sections 1385 of the Revisal of 1905. 
(3 )  That the complaint does not show that any claim was presented 

to the chief officers of the town within two years after the maturity of 
said claim. 

Taking the last paragraph of the-demurrer first, i t  appears from the 
complaint that even if the bill set out in "Exhibit A" was sufficient in 
law, the demand is barred, and the demurrer should have been sus- 
tained. 

Revisal, 396, provides: 
"1. A11 claims against the several counties, cities, and towns in this 

State, whether by bond or otherwise, shall be presented to the chairman 
of the board of county com&ssioners, or to the chief officers of said 
cities and towns, as the case may be, within two years after the maturity 
of said claims, or the holders of such claims shall be forever barred 
from recovery thereof." 

I n  Wharton v. Commissioners, 82 N. C., 14, where this section first 
came up for review, the Court said: "The statute relied on is not in 
strict terms an act limiting the time in  which the action may be prose- 
cuted, hut i t  imposes upon the creditor the duty of presenting his claim 
within a defined period of time, and upon his failure to do so forbids 
a recovery in  any suit thereafter brought. I f  the claim, is presented 
and the commands of the statute complied with, no bar or obstruction 
is interposed in  the way of its successful prosecution." Further on i t  
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is said that the act is "a restricted and conditional limitation upon the 
right to sue." 

The statute is in  effect the same as Revisal, 59, as to an action for 
"wrongful death," which has also been held to be not strictly a statute 
of limitations, but an action prescribing the time within which action 
can be brought (Best v. Kinston, 106 N.  C., 205), and in whi& a 
demurrer lies, unless it appears on the face of the complaint that the 
action was brought in the time limited. 

The language above cited is quoted and approved in Royster v. Com- 
missionws, 98 N.  C., 151. I n  Board of Education v. Greenville, 132 
N .  C., 4, the above rulings are affirmed, Walker, J., saying: "We think 
i t  unnecessary to inquire, or to decide, whether the statute is 
strictly one of limitation or whether it merely imposes the duty (121) 
upon the holder of a claim against a municipal corporation the 
performance of which is a condition precedent to his right of recovery. 
I n  either view of the nature of the statute, the claimant by its very , 

words is 'barred from a recovery' of any part of the claim that did not 
mature within two years immediately preceding the date of his demand, 
and this conclusion as to the effect of the statute is all-sufficient for the 
disposition of this appeal." 

I t  appears upon the face of the complaint, therefore, that this claim 
was presented more than two years prior to the beginning of this action, 
to wit, on 10 May, 1910. As the claim must have been mature then, 
if valid. i t  appears upon the face of the complaint that this action 
which was not begun till 12 December, 1912, was not within two years, 
and therefore no cause of action is stated. The plaintiff does not aver 
that ehe has made any demand, but, on the contrary, says in the corn- 
plaint as above set out that she "is not informed as to the character of 
the services or the amonnt that ought to be paid," and that she has 
"asked a settlement." 

But  even if there has been a demand alleged of so uncertain and 
insufficient a claim, i t  is not alleged to ha% been made within two 
years after 10 June, 1910. Nor even as to the claim filed on 10 June, 
1910, does i t  appear therein that the services were rendered in  two 
years prior thereto, and hence^ it was invalid when filed, and could be 
no basis for a subsequent demand, if i t  had been made. Therefore, 
upon the face of the; complaint, the first and third grounds of the 
demurrer were properly sustained by the judge for "no cause of action 
stated." Wharton v. Cowmjssionem, 82 N. C., 14; Kinstom a. Best, 
106 N. C., 205. I t  is therefore unnecessary to discuss the second 
ground of demurrer. 
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The demurrer was propcrly sustained. Bu t  as the complaint i s  a 
defective statement of a cause of action, and not necessarily a statement 
of a defective cause of action, i t  was error to dismiss the action, and 
the plaintiff should be allowed to amend by setting out the matters 

required by the Statute. Bowling v. Burton, 101 N. C., 176; 
(122)  Jfizzell v. Rufilz, 118 N .  C., 69. Objection to a statement of a 

defective cause of action must be taken advantage of by a de- 
murrer or  will be deemed waived. Xnozules v. R. R., 102 N. C., 59; 
Lndd v. ],add, 1 2 1  N. C., 118. The judgment dismissing the action 
is  reversed, but the action of the court i n  sustaining the demurrer i s  

Affirmed. 

WALKER, J., did not sit on the hearing of this case. 

Cited: Hurnelt v. R. R., 163 N.  C., 93. 

NEILL McLEOD v. J. W. GOOCH ET AL. 

(Filed 30 April, 1913.) 

1. Motions-Judgments-Excusable NeglectFindings of Fact-Record- 
Presumptions-Appeal and Error. 

Upon appeal from the refusal of a motion t d  set aside a judgment for 
excusable neglect, the ruling of the Superior Court will be sustained 
when no facts are found by the judge upon which his ruling was based, 
the burden being upon the appellant to show error, and the presumption 
being in favor of the validity of the action of the lower court. 

2. Same-Exceptions-Assignments of Error. 
I t  is the duty of the party appealing from an adverse ruling of the 

trial court, upon his mqtion to set aside a judgment for excusable neglect, 
to have requested the court to find the facts upon which the ruling was 
based, or his exception aptly taken of record to a refusal to have done 
so a t  the appellant's request; and an assignment of error, which is no 
part of the record, but of the attorney in grouping the exceptions noted 
in the case on appeal, which merely states that the request was made 
and refused, unsupported by an exception of record, will not be consid- 
ered on appeal. 

3. Attorney and Client; Duty of ClientLaches-Judgment by Default. 
A party litigant should bestow upon his case that degree of care and 

attention which a man of ordinary business prudence usually gives to his 
important business, and the laches of his attorneys in permitting a judg- 
ment by default to be taken therein against him is imputable to the 
client. 

100 
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4. Parties-Motions-Agreements Upon Condition-Hearings-Notice~Court 
Officers-Laches. 

Where the parties to an action have agreed that a motion to set aside 
a judgment for excusable neglect be heard on a specified day of a term of 
court, provided that the term held until then, and acting on this agree- 
ment the movant appeared after the adjournment of the court for the 
term, before which time and during the term, the court had refused 
to grant his motion, it is his own fault that he took the chances 
of the court's holding until the day thus specified; and his neglect will 
not be held as excusable on appeal; neither will it avail him that he re- 
lied upon notice from the officers of the court, for they are under no 
legal obligations in such matters. 

APPEAL by plaintiff from Peebles, J., at February Term, 1913, (123) 
of GRANVILLE. 

Motion to set aside a judgment upon the ground of "mistake, inad- 
vertence, surprise, or excusable neglect," under Revisal, see. 513. The 
facts are that plaintiff brought this action to November Term, 1910, 
for the recolery of a planing machine with its outfit, alleged to be 
unlawfujly detained by defendant. He filed his complaint 10 January, 
1911, 2nd defendant answered 27 February, 1911. The cause was con- 
tinued until April Term, 1912, when, plaintiff having failed to appear, 
the court submitted the issues to the jury, which were answered as 
follows : 

1. I s  the plaintiff the owner of the property described in the com- 
plaint ? Answer : No. 

2. WLat was the value of the milling machinery, planer, and other 
apparatus at the time of the seizure by the sheriff in  the claim and 
delivery proceedings in this action8 Answer: $275. 

And entered judgment for the defendant upon the verdict. 
Plaintiff moved to set aside the verdict and judgment, upon the ground 

of mistake, surprise, inadvertence, fraud, and excusable neglect, which 
motion the court refused, and plaintiff assigned the following errors: 

1. To the qigning of the judgment denying the motion to set aside 
the judgment rendered at  April Term, 1912, and the judgment and 
order rendered a t  November Term, 1912. 

2. Plaintiff excepts to the failure to set aside the judgment rendered 
a t  April Term, 1912, for the reason that said judgment was void 
and absolutely null, since defendant's answer was not verified (124) 
as required by statute. 

3. The plaintiff excepts to the judgment on the ground that the 
court failed and refused to find the facts and set them out in  the case. 

Bagget t  & Bagget t  and D. G. B r u m m i t t  for plaintif f .  
G r a k u m  & Devim for defendant .  

101 
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WALKER, J. There are no findings of fact in the record as to excus- 
able neglect. The judge, a t  the hearing, merely denied the motion. 
I n  the absence of the findings, we must presume that the judge found 
such facts as would support his ruling, for we do not presume error. 
but the appellant must show it, the burden of doing so being upon him. 
I f  he wished to review the decision of the court, he should, in  apt time, 
have requested a finding of the facts. Albertson v. T e r r y ,  108 N. C., 
75; Hardware Co. v. Buhmann, 159 N. C., 511. This is the well set- 
tled practice. The plaintiff, i t  is true, states in  one of his assignments 
of error that such a request was made and refused, but an assignment 
of error. as we have repeatedly held, must be based upon an exception 
duly taken during the trial of an action or the hearing of a motion, and 
there is no such exception, and nothing in  the record to show that the 
request was made and refused. "The preparation of the assignment of 
error is the work of the attorney for the appellant, and is not a part 
of the case on appeal, and its office is to group the exceptions noted in  
the case on appeal ; and if there is an assignment of error not supported 
by an exception, i t  will be disregarded." W o r l e y  v. Logging Co., 157 
N. C., 490. We have, nevertheless, examined the affidavits filed by the 
plaintiff i n  support of his motion, and find nothing stated therein which 
tends to show a case of excusable neglect. The case was pending in 
the court nearly two years before the trial was had and the judgment 
rendered a t  April Term, 1912, and no steps were ever taken to ascertain 
when i t  would be called for trial. I t  seems that plaintiff and his coun- 

sel relied on the clerk or some one else to notify them of the time, 
(125) hut there was no legal obligation resting upon any one to do so, 

and no request was made to the clerk or to opposing counsel to 
give the information, so f a r  as appears, and no promise made by them, 
or either of them, to give seasonable notice of the time when the case 
would be reached in regular order on the calendar. The motion was 
first made before Judge Whedbee,  to set aside the judgment, but plain- 
tiff failed to appear at  the time appointed for the hearing of the same, 
and he'then moved before Judge Peebles to set aside the judgment and 
the former order of Judge  Whedbee denying the first motion. The 
judgment was rendered at April Term, 1912, motion to set it aside 
made 10 July,  1912, nearly three months afterwards, and July Term, 
1012, set for the hearing. The defendant did not appear in person 
or by counsel at  that term, but the court allowed plaintiff time to file 
additional affidavits, and Tuesday of the next (November) term was 
set as the day for hearing the motion. It appears that plaintiff's coun- 
sel, by letter of 1 November, 1912, requested of defendant's counsel 
that the time for the hearing be changed to Wednesday, the 27th) and 
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plaintiff's counsel agreed to this date, "if convenient to the judge," but 
insisted that the m t i o n  be heard during the term. The court adjourned 
on the 26th, the day first set for the hearing. I f  counsel of defendant 
had agreed unconditionally that the motion should be heard on the 
27th, our decision might be different, but they did not, and plaintiff 
should not have relied upon the conditional promise, as he was warned 
by the terms of the letter that the term might end before the 27th, and 
if so, it would not be convenient to the judge to hear the motion, and he 
was further notified that if the court did adjourn before the 27th) "the 
matter would be disposed of" by the judge before adjournment. The 
terms of the letter gave the plaintiff full notice that his presence, or 
that of his attorney, was required on Tuesday of the term, i n  order to 
protect his interests, and that delay was dangerous. H e  should not 
have taken the chance of the court continuing in session until Wednes- 
day, the 27th) i n  the circumstances; and having taken i t  and lost his 
day in court, he must abide the consequences. H e  was making 
serious charges against the defendant, and should not have (126) 
trusted to his favor or leniency. Defendant's counsel were as 
liberal towards him as he had a right to expect and as was consistent 
with their plain duty to their client. Plaintiff should have employed 
resident counsel to watch the oalendar, or he should, at least, have seen 
that his nonresident counsel attended the court and remained on guard 
to take care of his interests, or, as another alternative, that he had a 
more dciinite agreement with plaintiff's counsel as to the time for the 
hearing. Instead of this, there was inattention and seeming indiffer- 
ence throughout the progress of the case. The undisputed facts do 
not show a case of excusable neglect. White v. Raes, 150 N. C., 678. 
9 party has no right to abandon all active prosecution of his case 
simply because he has retained counsel to represent him in  the court. 
We have held that he must bestow that attention and care upon it 
which a man of ordinary prudence usually gives to his important busi- 
ness. Robads v. Allman, 106 N. C., 391. 

3t seems that the defendant has recovered judgment for about $215 
more than, in law and good conscience, he is entitled to have, and plain- 
tiff's application to be relieved of the judgment appeals strongly to our 
sense of justice and right. Defendant bought the machine for $250, 
paid $60, and now owes $190 on the price. H e  has a judgment for 
$275. Now, deducting the $60 paid by defendant, the latter has made 
a clear gain of $215, unless he pays the $190, and we infer that he is 
insolvent. Plaintiff has the property, to be sure, but he must pay $215 
and the costs for the privilege of keeping it. I t  appears to be a very 
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hard case, bnt by his own neglect he has deprived us of the power tc 
help him by requiring the defendant to deal fairly and account for tht 
price of the property, which he promised to pay at the time he receivec 
the machine 2nd as a condition of acquiring the title thereto. This it 
taking the plaintiff's statement of the transaction between them. Thc 
defendant denies it, but the fact remains that he mill receive far  mort 
then he has parted with. I n  law, however, he is entitled to keep i t  
because the plaintiff has slept soundly upon his rights, and the Court 
therefore, cannot aid him. I f  he had been vigilant as the defendani 
was, and as alert and enterprising, he would not have lost them. Wc 

are not now passing upon the merits, however. They may a1 
(127) be with the defendant, as the facts, perhaps, have not get beer 

fully disclosed. 
The plaintiff contended that the judgment was irregular or taker 

contrary to the course and practice of the court, but he made no such 
point below, and the judge, therefore, has not passed upon it. This 
proceeding, though, will not bar him from 'moving to set aside the 
judgment upon the ground of irregularity, and hare i t  vacated, if thc 
facts and the law will sustain such action by the court. Brock v. Scott 
159 N .  C., 513. 

There was no error that we can discover in  the rulings of the court 
upon the motions. 

No error. 

Cited: School v. Peirce, 163 N. C., 487, 428; X. v. Freeze, 170 
N. C., 711. 

IN RE BIG COLD WATER DRAINAGE DISTRICT. 

(Filed 30 April, 1913.) 

1. Drainage Distriets-Constitutional Law. 
Chapter 442, Laws 1909, providing for the laying off of drainage dis. 

tricts, is constitutional and valid. 

2. Drainage Districts-Instructions, How Construed-Benefits to the Pro. 
posed District-Health-Interpretation of Statutes. 

Where detached portions of a charge are erroneous, when considered 
alone, but correct when considered with the other parts, as a whole, the 
charge will not be held for error; and when it appears in proceedings 
to lay off a drainage district under chapter 442, Laws 1909, that the jury 
were instructed to consider "not only the increased facilities of the land 
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for producing crops, but the benefit to the health of the people who live 
in the district," it will not be construed as erroneous because other 
parts of the charge, taken singly, did not appear to confine the question 
of health to those living in the proposed district. 

3. Drainage Districts-Findings of Fact by Clerk-Sufficiency-Exceptions- 
Trial de Novo. 

On appeal from the clerk, proceedings to lay off a drainage district are 
heard &e novo in the Superior Court, upon exceptions taken before the 
clerk, and only these exceptions may be considered (amendments to 
Drainage Act, see. 3, ch. 67, Laws 1911), and it is sufficient that the 
clerk has found as a fact that the allegations set out in the petition are 
true, if  these allegations are sufficient, and distinctly an'd clearly made. 

4. Drainage Districts-Interpretation of Statutes-Repealing Clauses-Pur- 
view of Act. 

Chapter 20, Laws 1895. authorizing adjacent owners on Cold Water 
Creek to clean out and straighten the channel thereof, under a certain 
method, does not come within the purview of the Drainage District Act, 
ch. 442, Laws of 1909, and hence the exception in the latter act as to "any 
local drainage law already enacted," etc., does not apply. 

APPEAL by defendant from Daniels, J., a t  August Term, 1912, (128) 
of CABARRUS. 

Heriot Clarkson, L. T. Hartsell, and J .  Lee Crowell for petitioners 
Morrison Caldwell and H.  S.  Tf7illiams for defendants. 

CIARK, C. J. This is a proceeding under the General Drainage Act, 
ch. 442, Laws 1909. The petitioners, fifty-eight in number, filed their 
petition, duly signed, and setting out the necessary allegations. The 
summons was served upon nine others in  the district who did not join 
in  the petition. Under section 3 of the act, and after hearing objec- 
tions, the .order was miade establishing the drainage district and ap- 
pointing the board of viewers. Upon objections filed, the clerk con- 
firmed the report of the viewers, and an appeal was taken to the judge. 
At  term an issue was submitted to the jury, upon the only objection 
filed by the objectors; i. e., "Is the cost of construction greater than 
the benefits that will accrue to the land?" to which the jury responded 
('No," and thereupon judgment was rendered confirming the action of 
the clerk. 

The proceedings were regular in  all respects under chapter 442, Laws 
1909, whose constitutionality was thoroughly discussed and upheld by 
Mr.  Justice Hoke in  Sanderlim v. h k e n ,  152 N. C., 739, which has 
been reaffirmed, Whi te  11. Lane, 153 N. C., 17;  Trustees v. Webb, 155 
N. C., 386; Carter v. Commissio.ners (in re Drainage of Mattamuskeet 
Lake), 156 N. C., 187. 
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(129) The objectors filed two assignments of error to the charge. 
The first of these is abandoned here. The other, that the court 

instructed the jury to take into consideration the health of the com- 
munity instead of confining them to the question of health in so far as 
i t  affected the lands within the drainage district, cannot be sustained, 
for the court charged that the jury should consider "not only the in- 
creased facilities of the land for producing crops, but the benefit to 
the health of the people who live in the district." Taking a detached 
portion of the charge, there might be some ground for the exception, 
but as Walker, J., said in  K o r m g a y  v. R. R., 154 N. C., 392, "We are 
not permitted to select detached portions of the charge, even if in them- 
selves subject to criticism, and assign error to them, when, if considered 
with the other parts of the charge, they are readily explained and the 
charge in its entirety appears to be correct. Each portion of the charge 
must be construed with reference to what precedes and follows it, and 
this is the only reasonable rule to adopt." Reading the entire charge, 
we do not think the jury was misled. 

The third exception is that in the judgment the clerk failed to find as 
a fact that the lands described were "wet, swamp, or overflowed lands, 
or lands covered by water, or that the drainage of the lands described 
would benefit the public health or be conducive to the general welfare." 
The court found as a fact that the allegations set out in  the petition 
were true, and those allegations are distinctly and clearly made in  the 
petition. Besides, on appeal the cause was tried de novo, and the only 
issue raised by the objectors was as to the cost of construction, and 
whether it would exceed the benefits. The amendment to the drclinage 
act, sec. 3, ch. 67, Laws 1911, provides that appeals in these cases "shall 
be based and heard only upon the exceptions theretofore filed by the 
complaining parties, either as to the issues of law or fact,-and no 
additional exceptions shall be considered by the court upon the hearing 
of the appeal." I n  fact, none other was raised. 

The objectors' last exception is that chapter 442, Laws 1909, pro- 
vided that it should not repeal or change "any local drainage law 

already enacted or to be enacted by the! General Assembly of 
(130) 1909." I t  was earnestly debated before us whether that restric- 

tion applied to local drainage acts already enacted by the General 
Sssembly of 1909 or to those enacted prior thereto. But we need not 
pass upon the point. Aside from the fact that this exception was not 
made before the clerk, and, therefore, under section 3, chapter 67, Laws 
1911, was not a matter for consideration on appeal, we are of opinion 
that chapter 206, Laws 1895, which defendants claim is  a bar to this 



N. C.] SPRING TERM, 1913. 

proceeding, in no wise covers the ground of the statute under which this 
proceeding is taken out. 

Chapter 20, Laws 1895, simply authorized the adjacent owners on 
Cold Water Creek to clean out and straighten the channel thereof, 
somewhat upon the system under which our roads have been worked 
by conscription of labor. The hands to be furnished were to be worked 
not less than four nor more than twenty days in  each year. Chapter 
442, Laws 1909, was a new departure in North Carolina. It is the 
adoption of a system, heretofore successfully operated in q a n y  other 
States, for the cooperation of landowners in  the drainage of lands by 
forming drainage districts, which were to become qua&-public corpora- 
tions, for the purpose of improving the health of the district and the 
fertility of the lands. Under this drainage district system the lands 
are assessed in  proportion to the benefits derived. An organization is 
effected in  each district, to execute and maintain a system of drainage. 
As in  every community there are some who oppose any proposition 
looking to cooperation for the public health, or any other purpose, 
this act provides that when threefifths of the landowners in  any pro- 
posed district shall sign a petition, notice shall be issued to the others, 
and if upon examination of the petition, and the evidence, the clerk 
of the court shall find that the law has been complied with, a board 
of viewers shall be appointed, who shall make investigation and report, 
with the aid of a competent civil engineer, and upon coming in  of the 
report of the viewers the clerk will hear the objections raised and 
render a judgment, from which an appeal lies to the Superior Court. 

This act is well drawn, and is based upon the experience and 
the statutes of other States, and up to date more than 100 of (131) 
these drainage districts have been organized in North Carolina 
with great benefit to the health, and in  the increased productiveness 
of the lands, in  these districts. Together with the increased schooI 
facilities and better roads, this new drainage system is,aiding vastly in  
promoting the development of this State. I n  Florida, the State itself 
has created a drainage district of 41h million acres. This system oper- 
ating in many States has by the coiiperation of landowners redeemed a 
vast acreage. 

The proceedings herein have been regular, and we find therein 
No error. 

Cited: 8helton v. White, 163 N. C., 93; Cri f in  a. Comm., 169 N. C., 
645; Lawg v. Development Co., ib., 664; Banks v. Lane, 170 N.  C., 
16;  Coal Co. v. Fain, 171 N. C., 648. 
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F. E. THOMAS v. R. C. ELLINGTON, R. P. BALLINGER, AND 

DORA BALLINGER, ADMINISTRATRIX. 

(Filed 30 April, 1913.) 

Executors and Administrators-Heirs at  Law-Notes-Security-Orders on 
Administrator-Venue-Removal of Causes-Interpretation of Statutes. 

Where a maker of a note, jurisdictional as to the amount in a court of 
a justice of the peace, is sued in the Superior Court thereon, and it ap- 
pears from the complaint that it was given for a stock of goods which 
had been entirely disposed of; and that the action was to enforce an or- 
der, givem as security to the note, on the interest of the maker, as heir 
at law of a deceased person, in the hands of the administrator, who was 
made a party for the purpose, the action involves an account and settle- 
ment by the administrator, and should be brought where he has qualified, 
and when brought elsewhere, should be removed thereto on motion aptly 
and formally made. Revisal, see. 421. 

APPEAL by plaintiff from 0. H. Allen, J., at December Term, 1912, 
of FORSYTH. 

Motion to remove cause. On motion, formally made, in apt time, 
the cause was removed to the county of Guilford, the court entering 
the following judgment : 

('On written motion on the part of the defendants to remove this 
cause to the Superior Court of Guilford County, and i t  appearing to 

the court that the intestate of the executrix, Mrs. . . . . . . Bal- 
(132) linger, lived and died in Guilford County, and then the exec- 

utrix duly qualified as such before the Superior Court of Guilford 
County, and that the plaintiff seeks to recover out of the assets of the 
said intestate in her hands, the estate being unsettled: I t  is now ordered 
that the motion to be removed to the Superior Court of Guilford County 
for trial be allowed." 

Plaintiff excepted and appealed. 

Louis M.  #wink for plaintiff. 
Watson, Buxton & Watson for defendant. 

HOKE, J. Revisal, see. 421, enacts : "All actions upon official bonds 
or against executors and administrators in their official capacity shall 
be instituted in  the county where the bonds shall have been given, if 
the principal or any of the sureties on the bond is in  the county; if 
not, then in the plaintiff's county." 

On the record it was made to appear that the father of the defendant 
R. P. Ballinger died resident i n  Guilford County, and that defendant 
Dora T. Ballinger duly qualified i n  said county as his administratrix, 
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and that a suit to adjust and settle the estate is now pending in that 
county; that plaintiff heretofore sold to defendants Ellington and R. P. 
Ballinger a tailoring business and outfit and took and holds three notes 
for the purchase price in the aggregate sum of $200, and, as selcurity 
for said notes, a "pledge" of the property sold, and, as further security, 
R. P. Ballinger assigned to plaintiff "all his interest due him from 
his father's estate." 

I t  is dleged in the complaint that the business and property sold has 
been eniirely disposed of, and thsaction is to recover judgment on the 
$200 note and to condemn and apply the interest due R. P. Ballinger 
from his father's estate to its payment. The note for $200, being of 
itself within the jurisdiction of a justice of the peace, and the com- 
plaint having alleged that the property sold had been entirely disposed 
of, the only jurisdictional fact alleged in  the pleadings or appearing 
of record is an action to recover from the administratrix tho amount 
due R. P. Ballinger from his father's estate. This involves an account 
and settlement of said estate, and, by the express words of the 
statute, such an action must be instituted in the county where (133) 
the administrator qualified. The case of Roberts v. Comor,  
125 N. C., 45, does not conflict with this position. That was a suit 
which concerned the conduct of a bank operated by an executor, and 
the decision was put on the express ground that the official acts and 
conduct of the executor was in  no wise involved. 

The judgment removing the cause is 
Affirmed. , 

Cited: ~ r&ven v. Munger, 170 N. C., 426. 

GERNIE KIGER, BY HIS NEXT FRIEND, V.  LIIPFERT SCALES COMPANY. 

(Filed 7 May, 1913.) 

1. Master and ServantNegligence-Safe Appliances-Defects-Ordinary 
Care-Duty of Master. 

While it is the duty of the master to furnish his servant reasonably 
safe machinery and appliances with which to do his work, including 
under certain conditions the peremptory obligatim of supplying such as 
are "known, approved, and are in general use," the responsibility of the 
master is not that of an insurer, for the requirement is only made of him 
to provide such as are reasonably safe, with the burden on the servant, 
in his action for damages for an injury alleged to have been thus neg- 
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KIGER v. SCALES Co. 

ligently inflicted, to show the defective condition of the machine at  which 
he was a t  work; that i t  was the proximate cause of the injury; and that  
the defendant knew of this defect, or could have discovered it by the 
exercise of ordinary care. 

2. Same-Instructions. 
Where the servant sues for damages for a personal injury caused by 

the alleged negligence of the master in furnishing him a defective ma- 
chine with which to do his work, an instruction is erroneous which makes 
the defendant's liability depend only on whether the machine was de- 
fective a t  the time the servant received the injury, the evidence being 
conflicting upon whether the defective condition was brought to the mas- 
ter's notice or he should have known thereof in the exercise of ordinary 
care. 

3. Same-Res Ipsa Loquitur-Questions for Jury. 
Where there is conflicting evidence upon the question of the mas- 

ter's negligence in  not furnishing his servant a proper machine with 
which t o  do his work, aa the proximate cause of the injury complained 
of, the doctrine of res ipsa loquitur, a question for the jury, does not re- 
lieve of the requirement that, in charging the jury upon the issue, the c c ~ -  
stituent features of the law of negligence as  applicable to the facts in 
evidence should be correctly given. 

(134) APPEAL by defendant from 0.15 .  Allen, J., at  .December Term, 
1912, of FORSYTH. Action to recover damages for alleged negli- 

gence on part of defendant company, causing permanent physical in- 
jury to plaintiff. 

o n  the usual issues in such action there was verdict for plaintiff. 
Judgment on the verdict, and defendant excepted and appealed. 

B e d o w  & Hal l  and Jones & Patterson for plaiwtitiff. 
Manly,  Hendren  & Wamble and Watson,  B u x t o n  & W a t s o ? ~  for 

defendant. 

HOKE. J. There was evidence to show that on 25 April, 1910, plain- 
tiff, an employee of defendant company, had his hand severely and 
permanently injured while engaged in operating an Adams duplex 
lump machine. Without going into a minute description, this is  a 
machine used in  the process of manufacturing plug tobacco, by which 
the tobacco is made into lumps preparatory for its subsequent pressure 
into the plugs. I t  weighs about 2,300 pounds, is  4 feet 6 inches high 
in  all, has a base of 22 x 36 inches, and 33 inches from the floor has a 
surface like -a table 23 x 42 inches. On this surface are two cells or 
hoppers into which the tobacco is put by hand, and there are also two 
drop blocks or plungers, which are raised and lowered alternately as 
the power is applied, fitting into the hoppers or cells and supplying 
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the pressure required to make the tobacco into lun~ps, one block being 
down when the other is raised, etc. The power is  applied by a con- 
trivance beneath the table and is controlled by a lever having a handle 
affixed to the side of machine, and when the machine is in proper 
condition the power will only operate and the position of the (135) 
block change when the operator lifts the lever 4 inches and pulls 
i t  2 ;  unless this is done, the machine does not "repeat," but holds i ts  
position, and no injury could result. The evidence of plaintiff tended 
to show that on the day of the injury, and soon after he commenced 
working the machine, i t  had an uncertain movement, and the blocks 
would change position without moving the lever. That he called the 
attention of %he boss or foreman to this, and was told that the machine 
was all right, t 8  go back to work. That he went back, and in  the 
attempt to operate the machine further, and by reason of such an 
eccentric movement, his hand was caught and crushed by one of the 
blocks and held until the bolts could be removed. The evidence of 
'defendant tended to show that the machine was a proper one for the 
work and was in perfect condition; that it worked true both before 
and after the injury, and that from its construction and in  the condi- 
tion i t  was then shown to be, the power could not be applied nor the 
positicn'of the blocks changed exoept by moving the lever i n  the regu- 
lar way; that plaintiff had made no complaint whatever of any eccen- 
tric or irregular movement of the machine, and that he was injured 
while engaged in conversation with a girl at the time, and not properly 
attentive to the work or the position of his hands. 

On this, the evidence chiefly relevant to the question presented, the 
court charged the jury as follows: "That if you find by the greater 
weight of the evidence, the burden being upon the plaintiff to establish 
that (the defendant put the plaintiff to work on a machine which was 
out of order, and by reason of its being out of order, and by reason of 
the failure of the defendant to provide him with a machine in  proper 
condition, the plaintiff was injured in the manner contended for by 
him, then the plaintiff was injured by the negligence of the defendant 
in  him to work at a machine that was out of order). I f  the 
plLintiff fails to satisfy the jury by the greatgr weight of the evidence 
that he was injured on account of a failnre of the defendant to provide 
him with a machine in  proper condition for the work which he was 
placed there to do, then the jury should answer the first issue 
'NO'; I say if he fails to satisfy the jury by the greater weight (136) 
of the evidence. I t  is a clear proposition for you to determine, 
according to the weight of the evidence. Was that machinery out of 
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order, and on account of its being in improper condition was the plain- 
tiff, while attempting to take out a plug of tobacco, injured on account 
of the dropping of the weight when i t  ought not to ham dropped, and 
its dropping on account of defect about the machine?" 

I t  has been repeatedly held in this State that in the exercise of rea- 
sonable care employers of labor are required to provide for their em- . 
ployres a safe place to do iheir work, and appliances safe and suitable 
to do the work in which they are engaged. And as a feature of this 
obligation in the operation of mills and other plants where the machin- 
ery is more or less complicated, such employers are held to the duty of 
supplying machinery and implements which are known, approved, and 
in general use. Hicks v. Manufacturing Co., 138 N.  C., 325; Marks 
a. Cotto% Milb,  135 N. C., 287; Lloyd v. Hayncs, i 2 6  N'. C., 359; 
Witsell z3. R. R., 120 N. C., 557. 

I n  the application of the more general principle, i t  is also well estab- 
lished here and elsewhere that an employer is not an insurer of the 
employee's safety. I n  the discharge of the duty he is held only to that 
degree of care that a man of ordinary prudence should exercise under 
like conditions and charged with a similar duty; and if when proper 
machinery and implements have been provided, a defect occurs or 
exists which results in injury to an employee, it is necessary to show, 
in order to fix liability, that the defect was a proximate cause of the 
injury and that the employer had actual or constructive notice of its 
existrace. H i n c e y  v. R. I?., 161 N. C., 467; I'ritchett v. R. R., 157 
N. C., 88; Blevins v: Cotton, Mills, 150 N .  C., 493; N e b o n  v .  Tobacco 
Go., 144 N.  C., 418; Carnegie &el Co. v. Byers, 149 Fed., 667. I n  
Mincsy's case, Assockte Justice Walker for the Court said: "The duty 
of the master to provide reasonably safe tools, machinery, and place1 to 
work does not go to the extent of a guaranty of safety to the employee, 
but does require that reasonable care and caution be taken to secure 

such safety." I n  Pritcheft's case, Associate Justice Allen thus 
(131) correctly states the principle: "The burden is on the plaintiff 

to prove that the place where he was at  work was unsafe, and 
that the defendant knew i t  to be so or that it could have been discovered 
in  the exercise of ordinary care"; and in Rlivens v. Cotton, Mills and 
Nelson v .  Tobacco Co., supra, i t  was held: "Jn an action for damages 
sustained by an employee, alleged to have been caused by a defect i n  a 
machine, at  which he was at  work in the course of his employment, it is 
necessary for him to show that his injury was caused by the defect, 
and that the employer had actual notice thereof, or constructive notice, 
implied by failure to exercise reasonable inspection or care, or from 
the length of time the defective condition had preriously existed." . 



N. C.] SPRING TERM, 1913. 

I n  the charge of his Honor on the first issue and on the facts in 
evidence we do not think there has been a correct application of the 
principle. Both in  the direct charge and in  the closing explanation 
the impression may very well have been made on the mind of the jury 
that responsibility would attach if the machine was defective, without 
more. Thus, after saying that if injury occurred by reason of a failure 
to provide plaintiff with a machine in proper condition, the court pro- 
ceeds: "It is a clear pr0,position for you to determine, according to the ' 
weight of the evidence. Was that machinery out of order, and on 
account of its being in  improper condition was the plaintiff, while 
attempting to take out a plug of tobacco, injured on account of the 
dropping of the weight when it ought not to have dropped, and its 
dropping on account of defect about the machine?" 

True, the plaintiff testified that he notified the foreman of this defect, 
but this was expressly denied by defendant's witnesses; there was testi- 
mony also that both before and after the occurrence the machine was 
found to be in  good shape and worked properly, and if there was a 
defect causing the injury there were facts in evidence from which it 
could be a permissible inference that the irregular or eccentric move- 
ment was from a defect of which the employer did not know and had 
no reasonable opportunity to learn. 

We are not inadvertent to the doctrine of I-es ipsu loquitur, (138) 
which may have been prewnt in  this case and which seems to 
have been properly stated by his Honor; but "If the facts in evidence 
call for its application, its effect is  only to carry the case to the jury 
on the issue" (Ross  71. Cotton, Mills, 140 N.  C., 115), and does not 
relieve of the requirement that in  charging the jury on the issue the 
constituent features of the law of negligence as applicable to the facts 
in  evidence should be correctly given. 

We are of opinion that the defendant is entitled to have his cause 
tried before another jury. 

New trial. 

Cited: dinsZey v. Lumber Co., 165 N. C., 126; Lloyd v. R. R., 166 
N. C., 33; Hornthul v. R. R., 167 N. C., 629 ; Deligny v. Furniture Co., 
170 N.  C., 202.. - 
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YORKE FURNITURE COMPANY v. SOUTHERN RAILWAY COMPANY. 

(Filed 7 May, 1913.) 

Carriers of Goods-Cars Requested-Cars Furnished-Agreed Rate-Inter- 
state Commerce Commission's Rules-Interstate Commerce. 

A consignor of an interstate shipment requested two cars of certain 
dimensions from the carrier, sufficient for the purpose, which the carrier 
was unable to furnish, though of a size constantly used; and is furnished 
for the shipment smaller cars, requiring four, upon which the freight 
rate was greater. These smaller cars were, under the circumstances, 
billed at  the rate of the larger cars, and the consignee was charged 
the greater rate, which the shipper had to pay under his contract of de- 
livery: Held, that while the rates fixed by the Commission should prevail 
against the other carriers, as to the one charged with the duty of sup- 
plying the cars at the point of shipment, or taking part in such initial 
arrangement, the shipper could recover, this being a case expressIy pro- 
vided for by the rule of the Interstate Commerce Commission, and coming 
directly within its terms. 

.APPEAL by defendant from Daniels, J., at August Term, 1912, of 
CABARRUS. Action to recover $46.35, and interest, tried on appeal from 
a justice's court. 

The jury rendered the following verdict: 
"1. I s  the defendant indebted to the plaintiff; if so, in what 

(139) amount? Answer: Yes; $46.35, with interest from 30 Septem- 
ber, 1901." 

Judgment on the verdict, and the defendant excepted and appealed. 

J.  Lee Cl.owel1 f o ~  plaintiff. 
L. C. flaldwell for defendant. 

HOKE, J. The evidence on part of plaintiff tended to show that in  
January, 1907, plaintiff company, ddsiring to ship an assortment of 
furniture from Concord, N. C., to Kansas City, Mo., applied to the 
agent of defendant company for two %-foot cars. That these cars 
were adequatc for the purpose, and on the route designated and for 
cars of that size the proper rate was 88 cents per hundred pounds. 
That after much delay thc agent finally succeeded i n  obtaining cars 
for the shipment, but having been unable to procure cars of the size 
ordered, supplied four 36-foot cars, this number being required for the 
goods sliipped, owing to the smaller size. That by reason of this 
change in the size of the cars, the regular freight rate as shown by the 
printed and published schedules on file with the Interstate Commerce 
Commission Was $1.101/2 per hundred pounds, making a difference of 
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$46.35 on the entire shipment. I t  was shown further that at the time 
of shipment the agent of defendant stated that he had been unable to 
furnish cars of the size ordered, but that the company would protect 
the shipment at the rate of 88 cents, and this was the rate specified in 
the bill of lading; the full amount as per scheduled rate having been 
paid by the plaintiff on arrival of goods at  Kansas City. The action 
is instituted against defendant, the initial carrier, for the amount paid 
in  excess of 88 cents, to wit, $46.35. The position insisted on by 
defendant, that notwithstanding the specifications of the bill of lading 
the plaintiff was properly chargeable according to the printed and 
published schedtdes of the company on file with the Interstate Com- 
merce Commission, is undoubtedly correct (R. R. v. Mugg, 202 U. S., 
242) ; but the charge of the court is in full recognition of this principle, 
arid defendant has been held responsible not so miuch by reason of 
the stipulations of the bill of lading, but because of its failure 
to furnish the cars of the capacity ordered and the proper rate (140) 
chargeable in cars of that size. 

Rule 339 of the Interstate Commerce Commission, issued 9 March, 
1912, supplied us on argiimmt by counsel, seems to be directly applica- 
ble to the case and is as follows: "Upon informal complaints and 
numerous inquiries it is held that the act of a carrier in furnishing two 
small cars i11 lieu of a larger car ordered by the shipper under appro- 
priate tariff authority is binding, a t  the rate and minimum applicable 
to the car ordered, upon all the carriers that are parties at the point of 
origin: the shipper is entitled to all privileges in transit, to ~ c o n s i g n -  
ment, and to switching at  the same charges as would be applicable 
under the joint tariff had the shipment been loaded into one car of 
the capacity ordered; and demurrage will likewise accrue on that basis. 
I f  the shipment moves beyond the point to which the joint rate applies, 
the coi~nwting line or lines are entitled to and should collect their 
transit, reconsigning, switching, and demurrage charges as provided in 
their own tariffs. I n  all cases the initial carrier will be liable for such 
additional charges as may be imposed on the shipper by reason of its 
failure to furnish a car of the capacity ordered. Carriers that are 
parties to the joint rate under which the shipment commences to move 
may share in  such additional expense so incurred by the initial carrier." 

This rule embodied in the charge of the court announces and ap- 
proves the position upon which plaintiff's recovery is predicated, and 
on the facts presented we are of opinion that there has been no error 
in the disposition of the case. 
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(141) 
A. H. MOSER ET AL. V. CITY O F  BURLINGTON. 

(Filed 7 May, 1913.) 

I. Cities and Towns - Governmental Functions - Liability - Nuisance - 
Damages. 

A city or town is liable in damages, notwithstanding its being a gov- 
ernmental agency, for creating or maintaining a nuisance causing appre- 
ciable damage to the property of a private owner. 

2. Same-Sewerage-Permanent Damages-Constitutional Law. 
The operation and maintenance of a disposal plant by a city or town, 

with septic tank for treatment of sewage before discharging it into a 
stream upon which the plaintiff lived and owned his home near-by, in a 
manner that creates a nuisance, causing damages to his health and prop- 
erty, is, to the extent of the damages, regarded and dealt with as a tak- 
ing or appropriation of his property, and cannot be done except on com- 
pensation to the owner and pursuant to  some of the recognized methods. 
and as required by the "law of the land." 

APPEAL by defendant from Carter, J., a t  May Term, 1912, of ALA- 
MANGE. Action to recover damages for alleged nuisance, etc. There 
was allegation, with evidence on part of plaintiffs tending to show, 
that they were the owners of a tract of land in  said county situate on 
Little Alamance Creek; that the house occupied by plaintiff for a resi- 

dence was near the stream; there was also a mill on said creek, 
(142) operated by water power, and a stone dam had been erected 

across the stream to enable plaintiff to utilize said power, the 
house referred to being near the pond, etc.; that about one year before 
action commenced, to wit, in  1909, defendant had installed a sewerage 
system for the city of Burlington, and, in connection therewith, had con- 
structed and was operating a disposal plant with septic tank for treat- 
ment of sewage before discharging same into said creek; such plant and 
outlet into the waters of the stream being situate about 1% miles above 
plaintiff's property. That by reason of the existence of said plant and 
its methods of operation, a large amount of filth, excrement, and sewage 
and other offensive substances were daily discharged into the waters 
of said stream, above the home of plaintiff, and in time of freshet same 
was brought down and much of i t  lodged upon the lowlands along said 
stream and upon lands of plaintiff, causing most offensive smells, odors, 
etc. ; thereby creating a nuisance which rendered home of plaintiff most 
~mcomfortable, threatening the health of his family, and causing great 
and permanent damage, etc., to the property. A recovery for such 
permanent damage was sought in the action. 
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The defendant, admitting the erection and operation of the sewerage 
plant and their intention to continue the same, averred and offered 
evidence tending to show that the plant in question was a modern and 
up-to-date plant, entirely adequate for the purpose; that it was prop- 
erly operated, and that no nuisance had been created by defendant and 
no appreciable damage done to plaintiff's property. 

On issues submitted, the jury rendered the following verdict: 
"What permanent damages are plaintiffs entitled to recover of de- 

fendant on account of the construction and operation of its said sewer- 
age system and disposal plant? Answer: $3,000." 

Judgment on verdict for plaintiff, and defendant excepted and ap- 
pealed. 

Long d Long and ,4. L. Brooks for plaintif. 
E. 8. W .  Darneron, W.  H. Carroll, afid Parker d Parker for de- 

f endant. 

HOKE, J. While the general rule prevails in  this State, "That (143) 
unless a right of action is conferred by statute, a municipal cor- 
poration may not be held civilly liable to individuals for failure to 
perform or neglect in performing duties of a governmental character," 
i t  is also well recognized that neither a corporation nor other govern- 
mental agency is allowed to oreate or maintain a nuisance causing 
appreciable damage to the property of a private owner, without being 
liable for it. As we have recently said in the case of Hines v. Rocky 
Moun!, post, 409, "To the extent of the damage thereby done, i t  is 
regarded and dealt with as a taking or appropriation of the property, 
and such an interference cannot be made or authorized except on conl- 
pensation first made by some of the recognized methods and pursuant 
to the laws of the land." This limitation on the more general principle 
was declared and upheld in a well considered opinion by Associate 
Justice itfanning in  Little v. Lenoir, 151 N. C., 415,. and the position 
is in accord with right reason and the great weight of authority. Hines 
v. Roclq Mount, supra, and cases cited; 3 Abbott on Municipal Cor- 
porations, see. 961; 1 Lewis Enlinent Domain, 3d Ed., sec. 65; Dillon 
on Municipal Corporations, see. 1047 ; Wood on Nuisances, sec. 427 ; 
Joyce on Nuisances, sec. 284. Quoting from Joyce an excerpt ap- 
proved by the learned judge in  Little v. Lenoir, the author says: 
"Though a municipality or other body has power to construct and main- 
tain a system! of sewers, and although the work is one of great public 
benefit and necessity, nevertheless such public body is  not justified in 
exercising its power in such a manner as to create, by a disposal of its 
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sewage, a private nuisance, without making compensation for the injury 
inflicted or being responsible in damages therefor, or liable for equita- 
ble restraint in a proper case; nor can these public bodies exercise their 
powers in such a manner as to create a public nuisance, for the grant 
presumes a lawful exercise of the power conferred, and the authority 
to create a nuisance will not be inferred. I t  therefore constitutes a 
nuisance to pollute and contaminate a stream by emptying sewage of a 
city therein, rendering it unwholesome, impure, and unfit for use." 

On the question of defendant's liability, the cause has been 
(144) properly tried in the light of these principles, and, on the ques- 

tion of damages, his Honor correctly applied the 1-ule as i t  ob- 
tains with US, that the damages are confined to the diminished pecuniary 
value of the property incident to the wrong. Metz v. City of Asheville, 
150 N.  C., 748 ; Williams v. Greenville, 130 N .  C., 93, the evidence as 
to specific cases of sickness in  plaintiff's family having been admitted 
and its consideration allowed only as it tended to establish the existence 
of the nuisance and the amount of damage done to the property. 

While the cause, however, has been in the main carefully and cor- 
rectly tried, we think there must be a new hearing on the issues by 
reason of the portion of his Honor's charge, duly excepted to, as follows : 
"Nb matter what the result of this case, the city would not acquire any 
right to discharge raw or untreated sewage into the stream, but, if the 
plaintiffs should prevail in  this action and have an award of damages, 
that would operate to vest perpet_ually in the city of Burlington the 
right to operate and maintain this sewerage system and disposal plant 
in the way and manner in  which i t  is now operated and maintained." 

Although the testimony on the part of plaintiff and defendant is in 
direct conflict both as to the nuisance and the damage, there are facts 
in evidence from which the existence of an indictable public nuisance 
and of negligent methods in the operation of the plant could well be 
inferred. From the general language of this charge, the jury might 
very well have concluded that the force and effect of a verdict for 
plaintiff would establish and justify the continuance of both conditions, 
and that their award of da$lages should be estimated in view of this 
result. The right of a plaintiff to recover permanent dam,ages for the 
entire injury in  certain cases is well recognized here. Harper v. Lenoir, 
152 N.  C., 728; Parker v. R. R., 119 N. C., 667; Ridley v. R. R., 118 
N. C., 996. B;t, when a work of this character is justified and to be 
continued by reason of a recovery of permanent damages incident to its 
erection and m~aintenance, the principle is allowed to prevail on the 
theory that such a work is carefully conducted and properly carried on, 
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and, if there is default in this respect amounting to actionable (145) 
negligence, this would give rise to a new cause of action, and 
the recovery for prmanent  damages would not be effective as a 
protection. Duvall v. R, R., 161 N. C., 448. And, in view of all the 
facts in evidence, we think the portion of the charge referring to the 
verdict was not sufficiently restrictive as to its effect on the right of 
plaintiffs as individual litigants, and that the minds of the jury were 
allowed too wide a range in  their estimate of the amount of damages, 
and to such an extent that the charge should be held for reversible error. 

We are confirmed in  this view by the very great difference as shown 
i n  the record between the amount allowed in  the present verdict and 
the award of a former jury on the same issue and substantially the 
same state of facts, giving indication that the directions excepted to 
very likely had controlling effect to defendant's prejudice. We are of 
opinion that defendant is entitled to a 

New trial. 

WALKER and ALLEN, JJ., concur in result. 

Ci ted:  Donne11 v. Greensboro, 164 N .  C., 334. 

(Filed 12  February, 1913.) 

1. Partition-Petition-Demurrer-Appeal from Clerk-Superior Court's 
Jurisdiction. 

An appeal by a guardian ad litern in proceedings for partitioning lands 
from an order of the clerk overruling his demurrer to the cause of action 
stated carries the entire case into the Superior Court, which, being a 
court of general jurisdiction in law and equity, is vested with full au- 
thority to proceed therewith. 

4. Partition-Sales-Superior Courts-Discretion -Minors -Private Sale- 
Power of Court. 

The Superior Court may, in the exercise of its discretion, order a sale 
of lands in proceedings for partition, where minors are interested and 
represented by guardian ad litern, either to be publicly or privately made, 
and where no abuse of this discretion is shown on appeal, the action 
of the lower court will not be reviewed. 

3. same-Confirmation-1ncreased Bid-Interpretation of Statutes. 
Revisal, sec. 2513, applies to public sales, and not to a sale decreed 

by the court of lands held in common, for the purpose of partition; it is 
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therefore not required that  the report of such sale remain on file ten 
days, or that  the court wait twenty days before confirmation; but the 
matter of confirmation being in the sound. legal discretion of the court, 
the court may confirm i t  a t  once, or a t  any time during the continuance 
of the term to which the report of sale is made; and this may be done 
notwithstanding there is a n  increased bid offered of 10 per cent subse- 
quently t o  the confirmation of the sale, i f  in  the exercise of this disere- 
tion i t  seems best to the court to do so in  the interest of the parties, un- 
der existing conditions. 

4. Same-Motions-Parties-Reasonable Discretion. 
A commissioner to sell lasnds at  private sale for partitioning the pro- 

ceeds among tenants i n  common, received and recommended a n  uncondi- 
tional bid of $130,000, and reported i t  to the court, where it  was con- 
firmed; one who was not a party, and represented as  acting for another, 
made a n  offer of $145,000 for the property, provided its title was good, 
moved for a resale and to be made a party by reason of certain deeds to 
a part interest in  the lands, which, i t  appeared, were procured by him. 
without consideration paid, for the purpose of his motion: Held, i t  hav- 
ing been found as  a fact by the lower court that  i t  was to the best inter- 
est of the real parties, who were not objecting, that the confirmation of 
the sale be not disturbed, its refusal to grant the motion and order a re- 
sale was not a n  abuse of the court's discretion. 

6. Partition-Motion to Make Parties-Parties a t  Interest-Appeal and Error. 
Upon the facts presented in this case, the Superior Court properly re- 

fused the motion of the petitioner t o  be made a party in  proceedings to  
sell lands for partition, i t  a'ppearimng that  he was not a real party a t  in- 
terest, and his only purpose being t o  set aside a sale confirmed by the 
court, satisfactory to those actually interested therein. 

CLARK, C. J., dissenting. 

AFPEAL f r o m  Justice, J., a t  J u l y  Special  Term,  1912, of HENDERSON. 
T h i s  proceeding'was commenced on  22 Apri l ,  1912, before the  

(147) clerk of the Superior  Cour t  of Henderson County. I t  i s  alleged 
i n  t h e  petition t h a t  t h e  petitioners a n d  t h e  defendants a r e  t h e  

owners i n  fee  simple a s  tenants  i n  common of a l a rge  body of lands, 
described i n  77 gran ts  issued by  t h e  State ,  a n d  t h a t  within these boun- 
daries  there  i s  a t r a c t  of 290 acres, described i n  p a r a g r a p h  2 of the  
petition, a n d  two tracts  of 220 acres a n d  800 acres, respectively, de- 
scribed in p a r a g r a p h  3 of t h e  petition. 

I t  i s  f u r t h e r  alleged i n  t h e  petition : 
"(6) Tha t ,  owing t o  the  l a rge  number  of par t ies  interested, and the 

character,  condition, a n d  location of said property, actual  partition 
thereof cannot  be h a d  without  i n j u r y  t o  a l l  t h e  part ies  interested, and 
t h e  interests of a l l  par t ies  require a sale of said lands, and  t h e  interests 
of all will  be enhanced b y  the  sale thereof. 
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"(7) That the Appalachian Power Company, a corporation, has 
offered for the tract of land and water rights described in paragraph 2 
of this petition the sum of $40,000 cash, and your petitioners are ad- 
vised and believe, and so allege, that the said sum is a full and fair 
price for the same; that the said Appalachian Power Company is 
ready, able, and willing to pay the said price for the said land and 
water rights on the delivery to i t  of a deed conveying a good and suffi- 
cient title in  fee simple therefor. 

('(8) That the owners have a prospective purchaser for the tract of 
land and water rights described in  paragraph 3 of the petition for 
approximately the sum of $90,000 cash, and your petitioners are ad- 
vised and believe, and so allege, that the said sum is a full and fair 
price for the same." 

And the petitioners pray judgment, among other things, as follows: 
"(2) That, if upon investigation i t  shall be found by the court that 

the price offered by the said Appalachian Power Company for the 
lands and water rights described in  paragraph 2 of the petition is a 
full and fa i r  price, the court direct the said commissioners to sell the 
same to the said Appalachian Power Company for said price a t  
private sale and exe'cute deed therefor to said corporation upon (148) 
payment of said purchase money. 

"(3) That if upon investigation i t  shall be found by the court that 
the price offered by such prospective customer mentioned in paragraph 
8 hereof for the lands and water rights described i n  paragraph 3 of 

I this petition is a ' ful l  and fair  price, the court direct the said commis- 
sioners to sell the same to the said purchasers for said price at  private 
sale, and to execute a deed therefor upon payment of the said purchase 
price. 

"(4) That the other lands be sold either a t  public or private sale in 
such manner and a t  such time as the court may direct." 

There are @any defendants, all of whom are nonresidents, som)e being 
unknown, and some infants. 

Process was served on the defendants by publication, which was 
coniplete on 23 May, 1912. Guardians ad l i tern were duly appointed 
for the parties unknown and for the infants. On 23 May, 1912, one 
of the guardians ad litem filed a demurrer to the petition, upon the 
gro~aad that the clerk did not have jurisdiction of the matters therein 
alleged, and, upon the same being overruled, appealed, which appeal 
was heard a t  July  Special Term of said county of Henderson. The 
said term convened 29 July, 1912. Prior to the meeting of the said 
court, the attorneys practicing therein had prepared a calendar, and 



, IN  THE SUPREME COURT. 

the above entitled case was placed on said calendar for  hearing 011 6 
August, 1912. On  the p~lblished calendar i t  mas noted tha t  motions 
in all cases mould be heard on the first day of the court. . It v a s  called 
to the attention of counsel for the plaintiffs in the case that the case 
had been inadvertently placed upo11 the civil-issue docket for  the tr ial  
of jury cases, and thereupon counsel for  the plaintiffs prior to the com- 
mencenient of the court lodged notice that the said case x~ould be called 
for hearing on the first day of said court; this being in accordance 
with the practice prevailing among the members of the bar of said 
county. On the first day of the court the demurrer which the guardian 
ad liienz had filed to the jurisdiction of the clerk of the court, before 
whom the action was brought, was heard, and the same was orerruled, 

and the court thereupon appointed a separate guardian ad litem 
(149) for  the infant defendai-~t, Charlotte T. B. Cram, and a separate 

guardian for the unlmown.defendants and those holding con- 
tingent interest, all of which mill appear in the record. These orders 
were made on the first day of the court, and the guardians ad litem 
filed answers on the second day of the court. 

On 30 July,  1912, thp Alppalachian Power Company made the fol- 
lowing offer to Justice, who had been appointed conlmissioner to sell, 
which was reported to the court, with the recommendation that it be 
accepted : 

"The Appalachian Power Company, a corporation, hereby makes an  
offer of forty thousand dollars ($40,000) in cash for the rract of land 
and na te r  rights described i11 paragraph 2 of the petition. The said 
Appalachian Power Company also offers ninety thousand dollars ($90,- 
000) for the land and water rights described in paragraph 3 of the 
petition, the same to be paid as  follows: Fifteen thousand dollars ($15,- 
000) in cash and the balance to be paid in  tmelre (12) nionths, without 
interest, title to be retained by the commissioner until payment in full." 

The guardians ad liierur. filed answers, admittirig the allegations of 
the petition, and that the amoulits offered by said power con~panp mere 
a f a i r  value for the property. I n  addition to the personal kno~dedge 
which each of the guardians ad litern had of the value of the land and 
mater rights and easements mentioned in the second and third para- 
graphs of the petitioil, there were a t  the time of filing these answers 
the affidavits of five persons conrersant with said ralues, to the effect 
that  the sums of $40,000 and $90,000 were, respectively, full and fair  
value for the land, water rights, and easements set forth in  the second 
and third paragraphs of the complaint, and the court found that  the 
guardians ad litem were entirely justified in  filing answers admitting 
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that t h e ~ e  suins were fair value for the same. The commissioner ap- 
pointed to sell the lands was himself a resident of Henderson County, 
ar!d familiar with the values of the property in question, and he re- 
ported to the court that the said offers were full and fa i r  value for 
the same. 

On the afternoon of Wednesday, 31 July, a motion was made by 
munsel for the plaintiffs that the bids of the Appalachian Power Coni- 
pany be accepted, and the said motion was considered in open 
court, and upon considering the same and the recommendation (150) 
of the commissioner, together with the affidavits as to the valua- 
tions, the court found that the said offers were full and fa i r  value; and 
that i t  was for the best interest of all concerned that the said offers 
should be accepted. Before accepting the same, however, the court 
inquired if there was any objection on the part of any one to the , . 
acceptance of said bids, and there was no objection, and thereupon 
the court signed the order, as appears in the record, accepting said bids, 
and directing the commissioner to make title upon the payment of the 
purchase money in accordance with said bids. Attorneys for the plain- 
tiffs demanded that the said Appalachian Power Company immediately 
pay the cash paym,ents called for in said bids, and thereupon, in ac- 
cordance with the said demand, the Appalachian Power Company did 
on the evening of 31 July give to the commissioner drafts or checks 
for the amount of the bids, which said drafts or checks were paid a 
day or two later, and the commissioner executed and delivered to the 
Appalachian Power Company a deed conveying to said corporation the 
lands, water rights, and easements described in  the second paragraph 
of the petitior~, and gave also to the said Appalachian Power Company 
a receipt for $15,000 cash payment for the other land. 

On 6 August, 1912, H. 1,. Bodand, purporting to be the agent of 
Kuhn &- Kuhn, made an offer in  their behalf in open court to pay 
$145,000 for paid property, which said offer was amended on 9 August, 
1912, by offering $145,000 for a good title to said property. At the 
same time hc made the offer to pay $145,000 for a good title to said 
property as the, agent of Kuhn & Kuhn, the said Borland filed an 
application in his own behalf to have the decree confirming the sale 
to the power company set aside, and that he be made a party, alleginq 
that he owned an interest in  said lands. The claim of the said Borland 
to own an interest in  said lands is based on three deeds, all of which 
were executed to him after said July special term began, one being of 
date 31 July, 1912, and the consideration therefor being $100, one of 
date 31 July, 1912, the considerati~n being $1 and other valuable con- ' 
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siderations, and one of date 1 August, 1912, and the consideration $1 
and other good and valuable considerations. I n  opposition to 

(151) the miotion of the said Borland, the petitioners filed the affida- 
vits of E. B. Goelet and S. J. Justice as follows: 

E. R Goelet, being duly sworn, says: That he is  a notary public 
residing at  Saluda, in Polk County, and that on 1 August, 1912, he 
was called upon by some person, who& name he does not recollect. 
but who, he understood, resided in New York, to go to the residence 
of John and Martha Paris in Henderson County, to take the acknowl- 
edgment of certain papers, but, upon arriving, that the parties declined 
to sign the papers; that on the next day the same person requested him 
to go back to the same place, and that then the said John Paris and 
wife, Martha Paris, and Bessie Owens, their daughter, and her husband, 
Andrew Owens, all signed the paper and acknowledged it before him; 
that the paper was an instrument quitclaiming to one Borland all their 
rights in said lands in Henderson County bordering on the waters of 
Green River and Camp Creek; that the said parties who signed the 
deed stated that they had no papers to show any rights in  the land, but 
thought they had some claim through Noah R. Par is ;  that all of them 
were illiterate people, and requested affiant to sign their names to said 
instrument while they held the pen; that the person a t  whose request 
he went out to take the acknowledgment stated that he desired the 
papers for use in the court in Hendersonville, then in  session; that no 
money was paid at all, but an  agreedent was entered into to the affect 
that, if the paper wa,s used, some $50 or $100 was to be paid, and in 
the event i t  was not used, nothing was to be paid; that affiant met the 
said Martha Paris in Saluda on yesterday morning, 9th inst., and she 
asked him if he had seen any of the parties, and stated that she had 
not yet received any money for the papers. E. B. GOELET. 

Sworn to and subscribed before me, this the 10th day of August, 
1912. C. M. PACE, C. S. C. 

(152) 8. 3. Justice, being duly sworn, says: That he  is now, and has 
been for a number of years, the local agent representing the own- 

ers of what are known as the Speculation Company lands, in  Hender- 
son, Polk, and other counties, and that he has in his possession the docu- 
ments and papers of said estate, extending over a long period of time; 
that these lands are the same ones mentioned in  the cowplaint in  this ac- 
tion, having been originally owned by Tsaac Blronson and Goold Hoyt; 
that among the papers in his possession is a contract signed by William 
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Redmond, Jr., and Francis M. Scott, surviving trustees, t o  R. N. Paris, 
dated 11 January, 1894; that the said N. R. Paris was a son of John 
and Martha Paris, as he is  informed, and the said N. R. Paris is not 
dead; that the description in  said contract is as follows: "All that piece 
of land in  the counties of Polk and Henderson, North Carolina, about 
50 acres, adjoining Joseph Guice and John Johnston, in patents 1024 
and 250, on the waters of Green River"; that the said contract appears 
to have gone into the hands of John Paris, and was by him transferred 
to one Dalton; that he found in the papers a statement to the effect 
that if the said Dalton did not pay cash due on or before January, 
1903, that he would surrender all rights, and that it appears that he 
did not pay the same, and that the original contract, unrecorded, was 
surrendered to the estate; that he is informed and believes that if John 
and Martha Paris and their children claim any rights in  any lands 
owned by the Speculation Company, i t  is through this contract; that 
the lands described in  the contract are too indefinite to be located, but 
there are still lands belonging to the estate and not embraced in  the 
boundaries set forth in  paragraphs 2 and 8 of the complaint, which 
would fill this description in a general way; that he is  familiar with 
the lands described in  paragraphs 2 and 3, and that there are no adverse 
claimants located upon this land, but that it is in  the possion of the 
estate. S. J. JUSTICE. 

Sworn to and subscribed befo~e ma, this 10th day of A ~ ~ g u s t ,  1912. 
C. M. PACE, C. S. C. 

The interest of all parties in the land wso are nonresidents, and ase not 
personally represented, does not exceed 25 per cant of the whole. 
Upon the hearing of said motions of said Rorland, in behalf of (153) 
himself and Kuhn & Kuhn, counsel for plaintiffs requested the 
court not to set aside the sale to the Appalachian Power Company, for 
the reason that they considered the sale was fa i r  and just, and that the 
best interests of their clients would be subserved by letting the sale 
stand. Counsel for the Appalachian Power Company stated to the 
court that the offer made by the power company would be withdrawn, 
unless the same was accepted a t  that term of the court. 

After considering all these Aatters, i t  was determined by the court 
that, even if the court had power to set aside the sale to the Appa- 
lachian Power Company, it was for the best interests of all parties 
that the sale should not be set aside. After hearing the said motions, 
the court made and entered the two orders thereon which appear in  
the record, and to the denial of the said several motions, and each of 
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them, the said 6. A. and W. S. Kuhn and the said H. L. Borland ex- 
cepted, in open court, and appealed to the Supreme Court. 

M a r t i n ,  Ro l l ins  & W r i g h t  for appellants.  
T i l l e t t  & Guthr ie  for appellee ,4ppaZachian P o w e r  C o m p a n y .  

ALLEN, J. The appeal of the guardian ad l i t e m  from the order of 
the clerk overruling his demurrer carried the entire case into the Supe- 
rior Court, and vested i t  with full jurisdiction of the cause, under Acts 
1687, ch. 276, now Revisal, par. 614 ( F a i s o n  v. T/VilZiams, 121 N .  C., 
152; Eoseman  v. Roseman .  127 N .  C., 494; B a t t s  7). Pridgen,  147 
N.  C., 134) ; and the Superior Court, being a court of general jurisdic- 
tion in  law and equity, had the power to order and confirm a private 
as well as a public sale ( R o w l a n d  v. T h o m p s o n ,  73 N.  C., 504; S u f t o n  
v. Schonwald ,  86 N.  C., 202; Barcel lo  v. Hapgood ,  118 N.  C., 726; 
M c A f e e  v .  Green,  143 N.  C., 418). I n  the Rowland  case, Pearson,  
C .  J., says: "It is most usual for sales made by the order of a court of 
equity to be public sales, but the court, as the guardian of infants, has 
full power in regard to the mode of sale, and under special circumstances 
not only has power, but should, in the exercise of its discretion, author- 

ize and confirm what is called a private sale; that is, a sale with- 
(154) out advertisement and public outcry. The question, Has a court 

of equity power to order the sale of the land of an infant to be 
made either at  public or private sale? is not an open one. I t  is settled." 
This case was approved in S u t t o n  v. S c h o n ~ u u l d ,  supra,  the Court say- 
ing, after citing i t :  "In which it was held that a court of equity, as 
the guardian of infants, had full power in  its discretion to authorize or 
confirm a private sale of lands belonging to such a person." And in 
Barcel lo  21. IJapgood, s u p a ,  in which Jus t i ce  A v w y  says: " 'It is usual,' 
said the Court in Rowland  21. T h o m p s o n ,  73 N .  C., 504, 'for sales made 
by order of the court of eqnity to be public sales; but the court as the 
guardian of infants has full power in regard to the mode of sale, and 
under special circumstances npt only has power, but should, in the 
rxerci~e of its discretion, authorize and coilfirm what is called a private 
sale; that is, a sale without advertisement and public outcry.' " And 
he adds: ''It is settled by a number of adjudications that The Code 
has not taken away from the Superior court  the jurisdiction heretofore 
exercised by courts of equity." I n  M c A f e ~  v. Green,  supra ,  Just ice  
C o n n o r ,  referring to the same question, says: "To the exception that 
the sale is directed to be made privately i t  is sufficient to cite Rowland  
v. Thornpdon, 73 N.  C., 504; Barcel lo  v. JIapgood, 118 N. C., 712. 
The power of the court to order the sale to be made privately, when it 



N. (2.1 SPRING TERM, 1913. 

appears to be promotive of the interests of the parties, has been too 
f repen t ly  adjudged by this Court to be considered an open question." 
The first three of these cases were decided when the statute was in force 
(Acts 1868-69, ch. 122, par. 15)) now a part of section 2513 of the 
Revisal, which required the officer appointed to make sale to file his 
report of sale within ten days, and the last when the statutes were as 
they are now in that section of the Revisal, and in no one of them does 
it appear that the report of sale was required to remain on file ten 
days or that the court waited twenty days before confirmation. On 
the contrary, the inference is clear from the report of the Thompson 
case that the decree of confirmation was entered a t  the time the report 
of the comlnissioner was made, and in the M c A f ~ e  case, decided under 
existing statutes, the offer to buy, the report of the coinmissioner, 
and the decree of confirmation were all a t  the same term of (155) 
court, as the case before us. 

We conclude, therefore, that the section of the Revisal referred to 
(section 2513) relates to public sales, and that i t  does not purport to 
interfere with the power of a court of equity to order and approve a 
private one. 

We haw,  then, before us a proceeding properly instituted, process 
duly serwd, an offer to buy, which has been accepted and performed, 
a decree of confirmation of the sale, regularly entered by a court of 
competent jurisdiction, and a deed executed pursuant to the decree, 
and we are asked by one not a party to reverse the ruling of the judge 
of the Superior Court refusing to set aside the decree, upon the ground 
of an advance bid of 10 per cent. There is authority for the position 
that after confirmation the biddings will never be reopened, except in 
case of fraud ( B t t o r w y - G e n e r a l  v. Xav iga t ion  Co., 86 AT. C., 412)) but 
as the decree of confirmation and the motion to set aside were at  the 
same term of court, and as orders and decrees are usually within the 
control of the court during the term, we will consider the question as 
if the motion to coi~firni and a motion to accept an advance bid of 10 
per cent had been mfade a t  the same time. I t  is nndoubtedly true that 
an offer to increase the bid 10 per cent is a sufficient reason for order- 
ing a resale, and that i t  is usual to accept such an offer, and the refusal 
of the court to do so should be exercised with extreme caution and only 
after careful investigation; but the offer is addressed to the discretion 
of the court, which means, according to C h i ~ f  Jus t i ce  MamhaZZ, when 
presiding a t  the trial of Aaron Burr, that i t  i s  addressed '(not to the 
inclination of the court, but to its judgment, which is to be guided by 
sound legal principles." I n  Trzdl v. Rice ,  92 N. C., 572, the proceeding 
was for a sale of land for partition. The land was sold under an order 
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made in  the cause, and a report filed recomnlending a confirmation of 
the sale. A party to the proceeding made an advance bid of 10 per 
cent, and a motion to confirm the sale and a, motion for a resale were 
heard at  the same time. The clerk refused to order a resale and con- 

firmed the sale made, and this ruling was affirmed by the judge 
(156) and again upon appeal to the Supreme Court; the rule being 

then declared that:  "It is a well settled rule of practice in this 
State, which has long prevailed, to regard an offer of an advance bid 
of not less than 10 per cent on the sum reported upon a sale by a com- 
missioner acting under an order of the court, as a s~~fficient reason 
for refusing to confirm the sale, and directing a resale of the property, 
while, after confirmation, the biddings will not be reopened, except in  
case of fraud or unfairness or other adequate cause shown for revers- 
ing the order. Attorney-Generol v. Navigafion Co., 86 N. C., 408. 
But we have been referred to no cases in  which, upon the mere ground 
of a proposal to increase the bid, and without regard to surrounding 
circumstances, this Court has undertaken in the exercise of an appel- 
late jurisdiction in matters of law to compel the judge in the Superior 
Court to refuse the proposal of the reported bidder, and to direct a 
resale of the property." 

This case has been approved on this point in Uzzle v Vei l ,  151 
N.  C., 132; Copping v. kIanzcfacturing Co., 153 N.  C., 330; and in 
TayZoe v. Carrow, 156 N.  C., 8, the present Chief Justice saying in 
the first of those cases, which was a sale in  foreclosure proceedings: 
"The brief of counsel for appellant is based on the ground that the 
court had the power to set aside the sale; and should have done so, upon 
the advance bid of 40 per cent. But conceding that, notwithstanding 
the increase i n  the value of land since 1895, it would have been just 
to the purchaser to now reopen the sale, the action of the court in 
refusing to do so is not reviewable. Trulb 11. Rice, 92 N.  C., 572." 
And in the second, which was a proceeding in partition: "This action 
of the judge in  setting aside the report and ordering a sale is not 
reviewable unless there is an error of law committed. I n  Ximmons V .  

Foscue, 81 N. C., 86, the Court said: 'Of the force and effect of the 
evidence in inducing the exercise of that reasonable discretion reposed 
by Idw in  the judge when called on to confirm the action of the com- 
missioners, he alone must determine, and if no error in law was com- 
mitted, we cannot reverse his decision.' This has been cited and ap- 

proved. T r d l  v. Rice, 92 N. C., 572." 
(157) I t  follows, therefore, that his Honor exercised a discretion 

vested in him by the law when he refused to accept the advance 
bid, associated as i t  was with other unfavorable circumstances, and 
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that his discretion is not reviewable unless there has been an abuse of 
it, and we find none. The wise, prudent, and impartial judge before 
whom the hearing was had, lives in an adjoining county, and knows 
more of the parties and of existent conditions, perhaps, than any other 
judge of the, Superior or of the Suprenie Court, and he finds, after full 
consideration, that it is best for those interested in the land to leave 
the decree of confirmation in  force. No party to this proceeding objects 
to this finding, or excepts to his ruling, and 75 per cent or more of the 
interest in the property is represented personally, and the remainder 
by guardians ad litem. The person who does except is one Borland, 
who purports to be the agent of Kuhn & Ruhn, and no evidence of th6 
agency was furnished except the aEdavit of Borland. The offer which 
he filed as the agent of Kuhn & Kuhn on 5 August, 1912, was to pay 
$145,000 for the property, but he amended the offer on 9 August, 1912, 
by stipulating that the sum would be paid for a g ~ o d  title to the prop- 
erty, and at  the same time filed an application in his own behalf to be 
made a party, claiming an interest in the lands under deeds procured 
by him for nominal consideration, after the commencement of the term 
of court at which the application was made. I t  appears, also, that one 
of these deeds mas based on a contract of purchase, which had been 
surrendered; that no nioney was paid for it, and that Borland said he 
wanted the deed for use in court; and there is no suggestion that any of 
the grantors in the several deeds had ever claimed an interest in the 
land until approached by Borland. Kuhn & Kuhn have signed no 
offer, and the person who purports to be their agent comes into court 
holding in one hand an offer to buy if a good title can be nmde, and 
in  the other a declaration that the court cannot give a good title, while 
the power company offers to take the property as it is. His Honor 
would have been justified, under these circumstances, in holding that 
there was not sufficient evidence of good faith, and that i t  mas the part  
of' wisdom to accept a fa i r    rice without litigation. We not only 
conclude that his Honor did not abuse his discretion, but think, 
on the facts appearing in this record, that he acted wisely i n  (158) 
refusing to set aside the decree of confirmation. 

The application of Borland to be made a party was properly denied 
upon the facts presented, and any rights he has are preserved in the 
order entered. 

Affirmed. 

CLARK, C. J., dissenting: This was a proceeding for partition of 
certain lands lying in Polk and Henderson counties, brought before 
the clerk of the latter county by David A. Thompson, trustee, Sanmel 
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J. Justice, administrator, and Willett Bronson, against Julia Ethel 
Rospigliosi and Prince Gian Baptista Rospigliosi, her husband, and 
250 or more other defendants, many of whom are alleged in the peti- 
tion to be minors, and others are alleged to be unknown, and many are 
contingent remaindermen. ;"\Tone of the defendants were gerved with 
process except by publication, but g-uardians ad l i t e m  hare been appointed 
for the .unknown defendants and one or two of those who are known. 
I t  is alleged in the complaint that the Appalachian Power Company 
had made an offer of $40,000 for the land described i11 paragraph 2, 
and that there were prospective purchasers for the other land. The 
case was transferred to the Superior Court and docketed on the civil- 
issue calendar for 6 August, which calendar was advertised in  the press. 
The court was a special term, and began on 29 July. No ansmep mas 
filed for any of the defendants, except the formal answer of the guard- 
ians nd litem, filed on 30 July, 1912, admitting the allegations of the 
complaint. Thereupon, on that day, the lands were ordered to be sold, 
without stating whether at  public or private sale. George W. Justice 
mas appointed commissioner to sell the lands and George H. Valentine 
was appointed a referee to ascertain and report to the next term of 
the court the names of all parties interested in the lands and the extent 
of their. interests. There is no suggestion in the complaint that a 
valuable water power mas for sale nor any reference even to such power 
beyond the incidental expression, "land and water rights." 

On the same day, 30 July, on which the order of sale was made the 
commissioner reported that the Appalachian Power Company 

(159) had made an ofTer to buy the property described in  section 3, as 
well as that in section 2. 

An agreement had been made) pr i~~ately  beforehand by one of the 
attorneys for the plaintiffs and the Appalachian Power Company, 
which was in  substance that the said power company should become 
the owner of the property described in paragraph 3 of the petition 'at 
the price of $90,000, and if other persons should bid for the property 
a t  a price in excess of $90,000 the surplus over $90,000 should be paid 
to said power company; and a similar agreement was made at the price 
of $40,000 in regard to the property in paragraph 2 of the petition. 
On 30 July the court ordered the commissioner to sell the property to 
the Appalachian Power Company at those prices. Of said price $15,000 
was paid down and the balance on twelve months credit without interest, 
title to be retained until payment in full. 

On 5 August, 1912, the appellants Kuhn & Iiuhn filed their petition 
in the cause, the court being still in session, alleging they had spent 
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$15,000 relying upon the representations made by William Redmond 
Cross. one of the defendants, in investigating the condition of the 
property, and a t  the same time offered $145,000 cash for said property, 
$15,000 down and security for the payment of the other $130,000 in 
cash upon acceptance of their bid by the court. They alleged that they 
had been thrown off their guard and misled by the publication in  the 
press that the case would be called on 6 August. At the same term of 
court, while i t  was i n  session, the appellant Borland filed a petition 
claiming an  interest in  the property ordered to be sold, asking that he 
be made a party to the action, offering proof of his interest, and joining 
in the petition that the order of sale be set aside and the property resold 
at  public sale. On 9 August, the court still being in session, Kuhn & 
Kuhn filed an  amended petition in  the cause, asking that the order for 
sale should be set aside and the property resold a t  public sale, averring 
that means had been used to suppress bids for said property, and giving 
detailed information of declarations made by one of the plaintiffs and 
his attorney to that effect. They further stated that they would 
have made this offer of $145,000 for the property on 29 July (160) 
if given an opportunity to bid, but were prevented by the adver- 
tisement by the court that the case would be called on 6 August. The 
petition of Borland to be made a party was denied, as was also the 
petition of himself and of Kuhn & Kuhn to set aside the sale and order 
resale at  the advance bid. 

The courts act as guardians and protectors of infants and unknown 
persons having interest in  property in cases like this. It is always 
the duty of the court to see that the property is  disposed. of for the 
most i t  will bring. Revisal, 2513, provides that i n  partition "a 
report of the sale shall be made within ten days thereafter, and if no 
exception thereto be filed in twenty days the same shall be confirmed." 
This requirement of twenty days clearly is for the purpose of giving 
opportunity that the bid may be raised. There is no intimation in  
the statute of any distinction in this respect between private and public 
sale)s. Hut if there is any difference there is ten times more reason 
why there should be a delay given to raise the bid as to private sales 
than at public sales. I n  the latter case there has been some publicity 
and thr public has had at least an,opportunity to bid, while in the 
former the transaction was made privately and there is much greater 
opportunity for fraud and collusion and, as in  this case, the suppression 
of competing bids. 

The bid here of Kuhn & Kuhn of $145,000 cash is nearly $20,000 
over the bid of the Appalachian Power Company of $130,000, because 



I N  THE SUPREME COURT. [I62 

the latter offered to pay only $15,000 cash and the balance on a credit 
of twelve months without interest. It is certainly to the interest of 
the vast mass of the parties in  interest that the property should be put 
up a t  the advance price of $145,000. There are only three plaintiffs, 
but they assumed to do all the bargaining and entire control of the 
whole proceeding in  total disregard of the rights of the 250 or more 
defecdants. 

It is wggested that if the bid is reopened a t  $145,000 the offer of 
the Appalachiar~ Power Company of $130,000 may be lost. Not so; 
they arc bound by their bid until the court reopens the bidding by 
accepting the offer of the advance bid of Kuhn & Kuhn, which the court 

would not do until i t  has received the approved security which 
(161) Kuhn & Kuhn offered for the payment of their bid in .cash. 

TVhen that is done, i t  will be open to the Appalachian Power 
Company or any one else to bid at the sale then ordered, and if a new 
bid is put i n  at  such sale there will be twenty days i n  which to raise 
that bid by an advance of 10 per cent, This is the regular proceeding 
prescribed by the statute and the practice of the courts in sales for 
partition. I f  observed on this occasion, and the common report as to 
the nature of the property is correct, a sum greatly in  excess even of 
the $145,000 offered by Kuhn & Kuhn will boubtless be obtained. The 
complaint does not set out the horse-power, and indeed does not mention 
even that there is any water power. The answer does not set it out, 
for there is none filed e~xcept the formal allswer of the guardians 
ad l i tem admitting the allegations of the complaint. But there is 
reason to believe that on this property for which only $90,000 has been 
offered th&e are 70,000 horse-power that can be utilized by a power 
plant. At  least the nature and extent of such power should appear in  
the complaint and in  the evidence before the court, for if the price 
offered is inadequate, a court of equity should set aside a sale and order 
a new advertisement, even when there is no advance bid. A property 
of this kind should be advertised i n  the press and i n  the commercial 
centers outside of the State. 

I n  Dula v. Seagle, 98 W. C., 458, 460, it is said: "It is well settled 
that an advance bid of 10 per cent is sufficient grounds for reopening 
the bidding when the performance of the offer was properly secured.'' 
I n  Clement v. Ireland, 129 N .  C., 220, where there was a sale1 under 
foreclosure a t  the Spring Term, the court at Fall Term, upon motion, 
set aside the sale for irregularity, saying that it was contrary to the 
course of the court to confirm a sale without lapse of time between the 
day of the sale and its confirmation, that there might be opportunity 
to file exceptions and procure an increased bid, citing W h i t e  ex parte, 
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82 X. C., 377; and furthkr said that in analogy to the requirement of 
the statute in  sales for partition, there should be at  least twenty days 
allowed for such purpose. I11 the present case the sale mas made 
privately by an agreement between three of the parties in inter- (162) 
est who figured as plaintiffs, without any consultation with the 
250 or more defendant*, and the sale was confirmed the same day 
without any opportunity to fiie exreptions or to raise the bid, i i ~ d  the 
motion to set aside such order and raise the bid was made at  the same 
term of court while the judgment was still i n  fie&. 

Under the settled practice of the Court and under the statute, Kuhn 
&: Kuha were entitled to an opportunity to raise the bid within twenty 
days, and the court should have examined their offer of security, and, 
if the security was approved, should have reopened the bidding and 
ordered a resale at the adranced bidding. I n  not doing so, the court 
committed a grave error. 

As Ruhn & K~thn ,  or any one else, had the ~igh t ,  under the statute 
and according.to the settled practice of the Court, to have the bidding 
reopened upon making an advance bid of 10 per cent, such bid gave 
them a status in the court which entitled them to appeal if their bid 
was arbitrarily refused. I n  Attorney-General v. Navigation Co., 86 
N. C. ,  108, after the sale was made an advance bid was offered and a 
resale ordered; thereupon the original bidders appealed. This Court 
entertained the appeal and affirmed the order of the judge reopening 
the bids. I f  that case mas properly here on appeal, so is this. 

"Any party aggrie~ed may appeal." Revisal, 585 ; 2 Cyc., 627, 637. 
I n  Kneeland v. Americm L. and T.  Co., 136 U .  S., 93, it is said: "A 
bidder at a marshal's sale makes himself thereby so far  a party to the 
proceeding that for some purposes he has a right of appeal," and on 
page 95 it is said: "A party bidding at a foreclosure sale makes him- 
self thereby a party to the proceedings." I n  Blossom v. R. R., 1 Wal- 
lace, 656, which quoted and approred in the case last cited, i t  is 
said that "a Sidder at a judicial sale has a right to appeal from the 
judgment of the court refuusifig to accept  his bid. And such appeal 
will not be dismissed, but entitles such bidder to ha1.e the case con- 
sidered and decided on its merits." Blossom c. R. R. was cited and 
approved on this point in R. R. v. Souter, 5 Wallace, 662 ; Butter- 
field v. Usher, 91 U .  S., 248; HinkZey v. R. R., 94 U. s., 468; (163) 
Williams v. Morgan. 111 U. S., 698, and in  many other cases. 

I t  is true, the court will not open the bids after the confirmation 
except in cases of fraud. But that means when the confirmation is 
made in regular course after the twenty days required by the statute 
to give opportunity to file exceptions or raise the bid. I t  does not 
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mean that the court will not set aside the decree of confirmation when 
i t  was entered irregularly and contrary to the custom of the court and 
the statute, without such delay and without opportunity to raise the 
bid. A motion to set aside such irregular judgment, as lire have seen, 
was made in Clement ?;. Ireland, 129 N. C., 220, at  the next term of 
the court, and allowed. Here it n a s  made at  the same tern1 of the 
court. The practice in our courts to set aside a sale upon an offer of 
an  advance of 10 per cent upon the price is well settled. Blue & .  Blue, 
79 N. C., 6 9 ;  In 9-e Bost, 56 N.  C., 482; Wood v. Parker, 63 K. C., 
379; T7ass v. Arringto.n, 89 B. C., 13. I n  Daniel Ch. Pr., 1465, the 
rule is laid down that when property is sold under a judicial decree 
"the court considers itself to have greater power over the contract than 
i t  would have were the contract made between party and party, and as 
the chief aim of the court is to obtain as great a price for the estate 
as could possibly be got, i t  is in the habit, after the estate has been sold, 
of 'opening the biddings,' that is, of allowing a person to offer a larger 
price tLan the estate was originally sold for, and, upon such offer being 
made, and proportionate deposit being paid in, of directing a resale 
of the property." 

The sale in this case was conducted in  a most peculiar manner. I t  
was made secreltly, without publicity and several days ahead of the 
time that according to the published calendar the case was to be called 
for an order of sale to be made. I t  was sold according to terms pre- 
viously agreed upon privately bekween the three plaintiffs and the pur- 
chaser, which in its t e r m  mas a most remarkable contract and in total 
disregaid of the rights or wishes of more than 250 defendants, none of 
whom have been serve~d with process or were represented by counsel. 

9 motion was made a t  that very term of court, while the judg- 
(164) ment was in fieri, to set i t  aside and for a public sale upon an 

advance bid of more than $20,000. I t  was an error not to con- 
sider the advance bid and not to reopen the bidding if the advance offer 
mas found to be properly secured. The bidders, I iuhn 8t Kuhn, are 
owners of large property in the immediate neighborhood of this. 

Not only was there error and irregularity in  failing to keep the 
report of the sale open for twenty days, as required by the statute, but 
there was further irregularity in  this: The statute, Revisal, 2514, 
requires, for sales of land in  partition, that "such sale shall be made 
after the mme, notice as required by law for sales of real estate by 
sheriffs under execution." Here there was a private sale, without 
notice to any one, and a t  least $20,000 under the price that a solvent 
party was ready and willing and able to pay. Certainly the Court 
ought not to hold that proceedings to sell land for partition are valid 
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and .regular when only the three plaintiffs and the guardians ad litem 
for only one defendant and for unknown persons who may be inter- 
ested in the property were represented, and when, too, the sale has been 
made privately without the notice required by the statute, without the 
twenty days delay between the sale and confirmation which is required 
by the statute, and in the face of an advance bid of nearly $20,000, by 
parties owning large property in the vicinity and therefore known to be 
bona fide bidders. 

It was error also to refuse to make Borland a party, who showed 
deeds which entitled him to an interest in the said property. Jones v. 
Asheville, 116 N.  C., 817. On the refusal of his application to be 
made a party, he had the right to appeal. Rollins v. Rollins, 76 N. C., 
264; Keathly v. Branch, 84 N .  C., 202. Eorland as well as Kuhn & 
Kuhn appealed from the refusal to consider the advance bid. 

A proceeding in  violation of the express requirement of the statute, - 
both as to giring notice of the sale and in  failure to leave open the 
report of the sale for twenty days, cannot be sustained. The judgmellt 
was irregular on these accounts, and should be set aside. The court 
of equity, having due regard to the interests of the numerous defend- 
ants, none of whom were served with process or mere represented 
by counsel, should upon motion, made at the same term, have (165') 
ordered the sale to be reopened. To affirm such proceedings as 
occurred in  this case mould leave wide open the door to collusion and 
fraud between the plaintiffs in such cases and a favored purchaser. 
The eridence herein of suppressing competition is plenary. 

The judgment should be set aside. The court below should consider 
the bid of Kuhn &- Kuhn, and, if i t  is found to be properly secured, 
direct a resale upon the notice given by the statute and with oppor- 
tunity sfter that sale of twenty days in  which to file exceptions. The 
requirements of the statute should not only be observed, but the courts 
should use diligence to prevent all opportunity of collusion or of impo- 
sition in judicial sales. The value of the property should be inquired 
into more fully before any sale is finally confirmed. Water power of 
the estimated extent of 70,000 horse-power is doubtless worth vastly 
more than even the advanced bid of Kuhn & Kuhn. The courts should 
always see that there is a fair sale without suppression of bidding, and 
order another sale even then, unless a fair price for the property, after 
full inrestigation of its value by the court, has been offered. Such 
property as this is rare, and a good price can be had if fa i r  and full 
opportunity is given to bidders. This has not been dona in  this case. 

Cited: Henry e. Hilliard, 170 N .  C., 581; Wooten v. Cunninghnm, 
171 N. C., 126. 135 
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W E S T O N  v. J O H S  L. R O P E R  LUMBER COMPANY. 

(Filed 12 March, 1913.) 

1. Partition-Tenants in Common-Judgments-Title-Se~eralty of Posses- 
sion. 

Where the title to  lands is not put i n  controversy, in partitioning lands 
among tenants in  common, the effect of the proceeding is to designate the 
shares of the tenants i n  common, allotted in severalty to each, which 
cannot have the effect of creating any title that  the tenants had not form- 
erly held. 

2. Same-Estoppel. 
A judgment in  proceedings far partition does not estop a grantee of 

one of the parties, who has purchased the lands allotted in  severalty to 
his  grantor, to  deny the title of another party to  a different part of the 
lands divided in proceedings wherein the title to lands had not been 
raised or adjudicated. 

(166) APPEAL by defendant from Bragaw, J., at March Term, 1912, 
of CAMDEN. 

Civil action. A number of issues were submitted, but i t  is only 
necesqary to set out two, viz. : 

3d. Ts the plaintiff the owner of the tract of land first described in 
the complaint as T,ot No. 1 in the Kelw Lebanon Division? Answer: 
Yes. 

7th. I s  the plaintiff the owner of the tract of land described in the 
complaint as Lot No. 4 in the New Lebanon Division? Answer: No. 

The jury assessed the plaintiff's damages at  $7,630. From the judg- 
ment rendered, the defendant appealed. 

W i n s t o n  & Biggs, G. T a y l o r  Gzuathmey, 111. H.  T i l l e t t ,  W a r d  d? 
Grimes, Charles VT7hedbee, W a r d  & Thompson  for plnintif.  

W.  B. R o d m n n ,  W.  M. Bond ,  and A ~ ~ g u s  D. MncLean for defendant. 

BROWN, J. This action was brought to try the title to certain lands 
in Camden County known as Lots Nos. 1 and 4 of the New Lebanon 
Division, a partition of a large body of land made in  1819 among a 
large number of tenants in common, and recorded in said county. 

I n  apt time the defendant entered a motion to nonsuit, upon the 
ground that the plaintiff upon all the evidence had failed to show title 
in  himself to the lands in controversy. This motion was overruled, and 
the defendants duly excepted. 

There are a large number of assignments of error in the record, but 
in  the view taken by a majority of the Court, it is only necessary to 
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consider the motion to nonsuit, as we are of opinion that it should have 
been sustained. 

The plaintiff deraigned his title from the New Lebanon partition and 
offered in  evidence no grant from the State. By this division Lot No. 1 
was allotted to Enoch Sawyer, who conveyed to Carg Weston. Plain- 
tiff claims by dkscent from him. 

Lot No. 12 of the New Lebanon Division was allotted to Mills (167) 
and Josiah Riddick, and for the purpose of showing that the 
defendant claimed Lot No. 12 under Mills Riddick and under said 
division, plaintiff offered deeds conveying Lot No. 12 from Mills Rid- 
dick to Whitehead, and from Whitehead to John L. Roper, and from 
him to the defendant. 

For  the purpose of showing an independent source of title, acquired 
by the defendant long afterwards, the defendant introduced a deed 
from the State Board of Education to George W. Roper, date 21  Octo- 
ber, 1904, and from George W. Roper to defendant, 14 March, 1905. 
I t  is adinitten that all the lands in controversy are within the bounda- 
ries of these deeds. 

I t  is practically admitted, and all the evidence for plaintiff as well 
as defendant shows that the lands in  controversy are swamip lands. The 
New Lebanon Division refers to and calls these lands a juniper swamp,' 
and plaintiff's witness Lewis testified that the land in controversy is 
swamp land. 

Upon these facts it is plain that ~mless the plaintiff proved that the 
locus i n  quo had been granted by the State p,rior to 1825, the title 
vested in  the State Board of Education and passed from i t  to 
George W. Roper, and from him to the defendant. Boarrd o f  Educa- 
t i on  v. Lumber Co., 158 N. C., 315. Constitution, Art. IX, secs. 9 
and 30. 

Thc law presumes that those claiming such lands under the deed of 
the State Board of Education acquired a good and valid title, and the 
burden of proof is placed on the adverse party to rebut such presump- 
tion by showing a good and valid title in himself. Revisal 1905, see. 
4047; Board of Education a. Ilfakely, 139 N. C., 34; Board of Educa- 
t i on  v. Lumber CO., supra. 

No grant from the State to any'one covering the land in  controversy 
is in  e~~idence;  but to meet this difficulty plaintiff colltends that i t  is 
admitted in the pleadings (section 1 of amended complaint and section 1 
of answer thereto) that the lands in controversy were granted to Benja- 
min Jones. The answer admits "that on 10 July, 1788, the State of 
North Carolina issued a grant to one Benjamin Jones ; that that appears 
upon the books found in the office of the Register of deeds of Camden 
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County in Book D, page 363, which purports to be a copy of said 
(168) grant. The other matters alleged in section 1 are denied." 

This section practically denies e~rerything alleged except that 
a grant to one Benjamin Jones appears on the records o.f Camden 
County. I t  denies the validity of the grant, and that its descriptive 
~vordr embrace the land in controversy. 

We find no evidence in the record tending to prove thot the descrip- 
tion in the grant covers the land in controversy, although there is 
e17idence that the description in the complaint does. 

The plaintiff does not claim title to any part of the lands in con- 
troversy by possession. 811 his testimony negatives such claim. 011 

this point the plaintiff testified: "I never claimed the lands in contro- 
versy until one or two years ago, when a man named Johnson came to 
me about some property in this same Dismal Swanip, situated in Pas- 
quotank County, and told me the lZichmond Cedar Works had been in 
possession long enough to give them title, and that I had only paper 
title, not actual possession: he wanted to buy it. I employed Mr. 
Gwathniey to go do~vn and look into i t ;  he1 dug up the record as to this 
property in dispute; and then 1 entered into a contract with the Rich- 
mond Cedar Works by which they were to pay a part of the expense of 
this litigation and to receive a part of whatevelr money might be recov- 
ered in  this suit. . . . 1 had never paid any taxes on this land; SO 

far  as I know, my father never paid any taxes on this land; so 
far  as T knom-, niy father never clainled this land." 

Therefore we conclltde, under the authorities cited, that the deftndant 
has shown a clear title to the land in controversy paramount to that of 
the plaintiff. 

This disposes of the plaintiff's contention that he and the defendant 
claim under ihe sanle common source, to wit, the Lebanon Di~ision, 
and that defendant cannot deny plaintiff's title. 

We have held that defendant has shown an outstanding valid title to 
the locus in, quo and has connected itself with such title. NoEley  11. 

G7,ijSSn. 104 N. C., 115; Whissenhunt 1'. Jones, 75 N .  C., 361; L o ~ e  c. 
Gates, 20 K. C., 498. 

(169) But the plaintiff contends that as he claims title to Lot No. 1 
under Enoch Sawyer, to whom it was allotted in  the New Leba- 

non Di~is ion,  and as he has shown merne conveyances from Mills 
Riddick to defendant for Lot KO. 12, which was allotted to Riddick, 
tha,t by virtue of the partition proceedings defendant is estopped to 
deny that plaintiff as the successor in title of Enoch Sawyer is the 
owner in fee of the land in controrersy, and is precluded from setting 
p p  this after-acquired paramount title against plaintiff. I n  support 
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of this position, plaintiff relies upon the principles laid down in  Carte? 
w .  White, 134 N .  C., 466. 

We are not disposed to call in question this decision, although it 
reversed the former decision in the same case (131 N. C., 14),  and its 
correctness was challenged by the present Chief Justice in a dissenting 
opinion. 

We are of opinion that the principle laid down in Carter v. White 
does not debar a purchaser of lands, who acquired the title of one of 
the partitioners through mesne conveyances to a part of the land 

to other portions of the tract so divided. 
The title which the defendant purchased from the State Board of 

Education through George W. Iioper was an after-acquired outstanding 
valid title to Lots 1 and 4, and we see nothing in law or morals which 
debarred def~ndant  from purchasing it. At the very time defendant 
acquired this title, plaintift' testifies he did not claim these lots in  con- 
trovemy. 

I n  the opinion of the Court in Carter v. Wlzit~,  134 N. C.,  473, it is 
said: '.'In the riew which we take of the effect of the partition proceed- 
ings i t  is not necessary to decide the effeclt of this estoppel upon an 
after-acquired title, and we forbear to express an opinion thereon." 

R e  think the learned counsel for plaintiff in their brief practically 
admit that the proposition now under consideration is lefrt an open 
question, when they say: "It is suggested in what is so lucidly enun- 
ciated in  Carter v. White that the judgment of the court is conclusii~e ' 
as to an after-acquired title, not only upon the parties, but would also 
conclude their heirs, assigns, and grantees." 

However, that is left an open question, and it may be that  the court 
would hold that the defendant in this case, which is a successor 
in title, would not be estopped to set up an outstanding para- (170) 
mount title and to claim under it. 

It is not necessary lo decide this question here, insomuch as there is 
no paramount outstanding title shown. 

That fhere is a paramount valid title which has been acquired by 
defendant from the State many years after the New Lebanon Division 
was made, we have already held. 

This title was in  no way represented by any of the parties to the 
partition proceedings, and although the defendant may be a grantee of 
Lot No. 12, we do not think i t  is estopped to set up this new and inde- 
pendent title, subsequently acquired, to Lots I and 4. 17 A. and E. 
Enc. (1 Ed.), 819. Henderson v. Wallace, 72 N. C., 451; 16 Cyc., 716; 
Frey v. Ramsour, 66 N. C., 466. 
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We doubt very much that the learned judge who m7rote the opinion 
in Carter v. White intended to deny the right of a grantee of a tract 
of land allotted to his prior grantor in partition proceedings to acquire 
an outstanding legal title, or to hold that he would be estopped under 
all circumstances to deny the title of every partitioner to the tracts 
allotted to such pa~tit ioner in the division. 

I n  commenting upon Carter v. RThite, the judge who wrote that 
opinion says: "The decision in that case is based upon the fact that 
the exact interest of each party mas put in  issue and settled by the 
judgment," citing Porder v. Davis, 38 Xo., 107, in which i t  is said of 
the judgment: "The partition establishes the title, severs the unity of 
possession, and gives to each party an absolute possession of h h  portion " 
"As a general rule, parties to a judgment are not bound by it in a subse- 
quent controversy between themselves, unleiss they are adversary parties 
in the original action; that is to say, a judgment for or against two or 
more joint parties ordinarily determines nothing as to their respective 
rights and liabilities as against each other in  their own subsequent 
controversy," citing Black on' Judgments, sec. 599 ; 1 Freeman on Judg- 

ments, sec. 158. 
(171) The learned judge proceeds to say: ('It would work a great 

wrong to the defendants herein to permit the judgment in the 
partition proceedings, the only purpose of which was to have Colonel 
Simmons' one-half interest in  the land set apart to him, to divest them 
of their title to a share of the land, not in any may in litigation. To 
do so would make estoppel justly odious." McColZum, v. Chisholm, 
146 S. C., 24. 

I n  Harm'son v. Ray, 108 N. C., 215, which was a partition by consent 
wherein the tenants mutually conveyed by deed to each other the several 
allotments, i t  was held that the deeds did not operate as an estoppel, 
except so fa r  as they established the extent of the interelst of each tenant 
in  his ancestor's lands. 

I n  flarrington v. Rnlcls, 131 N. C., 39, it is held that a deed of par- 
tition conveys no title, but is simply a severance of the unity of pos- 
session. 

I n  Jones v. Myatt, 153 N. C., 230, in  the opinion of the Court by 
Mr. Justice Manning i t  is said: "It is settled by se~~era l  decisions of 
this Court that actual partition merely designates the share of the 
tenant in common, and allots to him in severalty. I t  does not create 
or manufacture any title," citing Carson v. Carson, 122 x. C., 645; 
WiZlia~ns v. Lewis, 100 N. C. ,  142. 

I n  other jurisdictions i t  is held that a judgment in  partition is con- 
clusive upon all the parties thereto as to ~vhaterer title or claim they 
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had to the land at the time of the rendition of the judgment, but it did 
not have the legal effect of changing the title nor of vesting any new or 
additional title in the land allotted and set off to each in severalty. 
Wade 7:. Dera, 50 Cal., 376; Christy v .  Waterworks, 68 Cal., 73. 

At common law, when partition was made pursuant to the writ 
de paytitione facienda, and the shares were allotted in severalty, and 
final judgment was given that the partition be holden, firm and effectual 
forever, nothing further was necessary; for the partition was com- 
pletely effected. The judgment or law operated to vest in eiach party 
a sole estate in his allotment; but nothing further was wrought than 
to affirm or ascertain the possession. Cave v. Holford, 3 Ves., 656. 

I n  Indiana it is held that partition proceedings do not settle 
title, or create a new title, but simply divide into separate) shares (172) 
the land held under existing titles. Miller 7). Noble, 86 Ind., 
528; Elstone v. Piggott, 94 Ind., 24. I n  this latter case i t  is said: 
"It results from these settled rules that the decree in partition does not 
estop the appellant from asserting the title acquired u n d e ~  the deed 
issued on the decree of fo~eclosure." 

I n  commenting upon this subject, Mr. Bigelow says in his work on 
Estoppel (5  Ed.), p. 345: "It does not in modern times constitute a 
case of privity for the purpose of eistoppel to show that one man holds 
a conveyance of land from another. The modern grantee, unlike a 
feoffee, acquires the property for himself, a'nd his faith i s  not pledged 
to maintain the: title of the grantors. A relation of privity is a rela- 
tion of dependence, not of indepmdence or of superiority. Between 
the grantor and grantee the^ recitals of the deed will doubtless be con- 
clusive evidence in a proper case; but the instrument will not for all 
purposes prevent lthe grantee from asserting a paramount title which 
he has acquired from a third person. And this being the case betweein 
the grantor and grantee, i t  follows that the grantee may assert a title 
which he has acquired paramount to that of such grantor in a contest 
with one who claims under the same grantor." I n  support of the text, 
the author cites a large number of authorities. 

The same author, referring to a judgment on a writ of palrtition at 
common law and a decree in chancery compelling partition, says: "In 
neither case does the judgment operate beyond the title held at the 
time of the suit; i t  does nol affect a title aftelwards acquired." Page 
79, see. 4 ;  see also, Embry v. Palmer, 107 U.  S., pages 3 to 11. 

We think the following additional cases support our views: McClery 
v. McClery, 65 Me., 177; -Vacktot v. Dubreuill, 9 Mo., 282; Robertson 
v. Pickerell, 109 U. S., 608; Blight v. Rochester, 7 Wheaton, 534. 

I n  this last case Chief Jmtice Marshall says: "It i s  contended that 
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he is so restrained, because John Dunlop sold to Hunter, and Hunter 
has conveyed to the present defendant. I t  is very clear that these 

(173) sales do not create a legal estoppel. The defendant has executed 
no deed to prerent him from averring and proving the truth of 

the case. I f  he is bound in  law to admit a title which has no existence 
in rcality, i t  is not on the doctrine of estoppel he is bound. I t  is 
because by receiving a conveyance of title which is deduced from Dun- 
lop, the moral policy of the law will not permit him to contest that title. 

"The vendee acquire~s the property for himself, and his faith is not 
pledged to maintain the title of the \-endor. The rights of the vendor 
are intended to be extinguished by the sale, and he has no continuing 
interest in the maintenance of the title unless he should be called upon 
in consequence of soma corenant or warranty in his deed. The prop- 
erty having become by the sale the property of the vendee, he has a 
right to fortify that title by the purchase of any other which may pro- 
tect him in  the quiet enjoymelnt of it. No principle of morality re- 
strains him from doing this; nor is either the letter or spirit of the 
contract violated by it." 

R e  have been unable to find a single case where a grante~e of one of 
the parties to the partition proceedings purchasing the tract allotted 
in severalty to his grantor has been held estopped to deny title of 
another party to a different part of the land divided i n  the partition 
proceedings from that acquired from the grantor. 

Upon the facts of this case as presented by any view of the evidence 
we aye of opinion: (1) that there is no strict estoppel operating in 
faror or the m la in tiff against the defendant in  respect to Lots 1 and 4 ;  
(2 )  that the parties did not claim the qame tract of land under the same 
common source; ( 3 )  and that if that were so, the defendant has shown 
an outstanding legal title paramount and has connected itself with it. 

His l lonor erred in overruling the motion to nonsuit, and the said 
motion is sustained. 

Error. 

CLARK, C. J., concurs in t.his opinion. 

(174) ALLEN, J. ,  concurring: The plaintiff has offered no evidence 
of possession in himself, or in any one under whom he claims, 

and it is concedeld that his title to the land in controrersy depends upon 
the estoppel of the partition proceeding of 1816. 

Do these proceedings p ~ e r e n t  the defendant from denying the title 
of the plaintiff, because of the implied warranty arising from a com- 
palsory partition between tenants in common, or because of an estoppel 
by the judgment in the proceedings? 
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Tllcre are ~ e r e r a l  principles in regard to conipulsory partition at 
common lam that seem to be well settled: 

1. Partition could only be compelled as between parceners, and not 
between joint tenants and tenants in common. 

2. I f  a portion of the estate held in coparcenary was lost before par- 
tilion, the loss fell equally on all, and they were not to be in  a worse 
plight after partition. 

3. That there was an implied warranty and a condition annexed to 
the partition. 

4. In  the went of eviction after partition by suit, the remedy was 
upon the implied warranty to have recompense pro rata for the loss; 
but if the eriction was by entry without suit, the remedy was to enter 
upon the shares of the otller tenants and have a reallotment. 

5 .  That by the statutes of 31 Henry VII I .  and 32 Henry VITI., the 
right of c01npulsory partition was extended to tenants in common and 
in joint tenaucy, but that under these statutes the remedy of a tenant 
in  comnion or of a joint tenant, in the event of eriction, was limited 
to obtaining recompense upon the implied warranty. 

6. That the condition and the implied warranty depended on privity 
of estate, a i d  if one conveyed his share afte!r partition and his grantee 
was ericted, he had no remedy against the others, although one who 
retained his share could, after eviction, have his remedy against a 
grantee. 

The nlost coniprehensive: and learned discussion of the subject I have 
found is in Sr~u~yers v. Catov, 8 Hump., 256 (Teizn.), 47 A. D., 608, 
in  which Judge Tz~rley treats of i t  historically and in the light of reason 
and authority. 

The last proposition, which seems to be well sustained, bears (1'15) 
directly upon the case before us, because if the condition and 
the implied warranty depend on pririty of estate, and if this privity 
is broken by an alienation, and the grantee is without remedy upon 
the condition or the implied warranty, thc in this case cannot 
rely upon the implied ~varranty against the defendant, as he claims 
title by descent from a grantee of one to whom shares were allotted. 

I n  fluzuyers v. Cntor, supra, Judge  Turley says: "But this condition 
and implied ~ m r r a n t y  holds only in privity of estate, and, therefore, 
if either parcener aliens in feel, and the alienee is e~~icted, the aliening 
parcener cannot enter on the other allotment, because by the alienation 
she has disniissed herself from havinq any part of the tenements as 
parcener, by thus severing the connection which pel-iously existed 
(Allnatt on Partition, 159)) and my Lord Coke says that when the 
whole privity of estate between coparceners is destroyed, there ceases to 
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be any recompense to be expected, either upon the condition in law or 
the implied xvarranty. Co. Lit., 114a. Yet it is otherwise if the privity 
be not  holly destroyed; for instance, supposing the alienation to be for 
years, for life, or entail; then, on account of the rerersion, the parcener 
whose alienee is evicted shall enter on the other part. Ib., 173b. The 
reasoning which w o ~ l d  prevent the aliening parcener from entry or 
roixching upon the warranty in cases of eviction applies with greater 
force to the alienee, who is a stranger in blood, and nho unque3tionably 
could not enter or  ouch." 

This is approved in Smith v. Sweringer, 26 Mo., 567, as follows: 
"The doctrine of implied warranty on a compelled partition among 
coparceners is not free from obscurity in some of its details, but i t  
seems to be a part of that doctrine as known in  England and adopted 
in some portions of this country, that when the privity of estate is 
destroyed by an alienation, neither the coparcener nor the alienee has 
any recourse upon the remaining coparceners. (Allnatt, selc. 3 ;  Xaw- 
yers v. Cator, 8 Hump., 256.)" 

I n  1 Wash. on Real Property, ch. 13, see. 7, the author declares the 
same principle: ((If, after the partition has been made, one of the 

parties is evicted of his property by a paraniount title, the parti- 
(176) tion as to him is defeated a t  his election, and he niay enter upon 

the shares of the others as if none had been made, and have a 
new partition of the premises. But this right does not extencl to the 
alience of one of these tenants, because by such alienation the privity 
of estate betn-een them and the holder of his share is destroyed. Nor 
can the alienee himself enter upon the shares of the other tenants in 
snch a case and defeat the partition." And this is quoted with ap- 
proral in Kitchen v. Patr-ick, 32 8. C., 433. "But the same ~vriter 
(Wash. Real Prop.) says in the very next paragraph: 'This right does 
not extend to the alienee of one of these tenants, because by such aliena- 
tion the privity of estate between them and the holder of his share is 
destroyed.' Now, uncpestionably, when the plaintiff bought the in- 
terest of the three Nobleys at the sheriff's sale, he became their alienee, 
and the qualification a b o ~ e  stated would apply." 

Wner it is remembered that the doctrine of implied warranty arose 
from the right to con~piilsory partition aniong caparceners, and that 
i t  was imposed upon tenants in  common when the same right was con- 
ferred on them. the case of Weiser 11. Weisev, 5 Watts, 279 (Pa.),  30 
A. D., 318, is also authority for this position, where the Court says: 
"The implied warranty in partition between coparceners was only in 
privity, for none shall vouch by force of it. except the parties to the 
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partition, or their heirs, and no assignee. Bzistnrd's case, 4 Co., 121; 
Litt., eec. 262. -2nd Lord Coke says: 'When the whole privity between 
coparceners is destroyed, there ceases any recompense to be expected, 
either upon the condition in law or warranty in lam by force of the 
partition.' 1 Inst., 174a." 

Jones v. Bigsfaf ,  44 Am. St., 245 (95 Ky., 395), is to the same effect, 
where it is said: "It is maintained by counsel for the appellants that 
an implied warranty of the title arising by operation of lam, or from 
the statute, upon the making of a partition by the judgment of a court 
of competent jurisdiction, like an express corenant or warranty, runs 
v i th  the land, and, therefore, the alienee of one petitioner or one of 
the tenants in common, when rightfully evicted, may maintain the 
action for contribution. I n  Venab le  c. Beauchamp, 3 Dana, 321, 
25 Am. Dec., 74, i t  is said: 'To exTery partition of land the law (177) 
annexes an implied warranty, whether expressed in the deed or 
not. Each partitioner becomes the warrantor of the other, but, as said 
in the case cited, the warrtnty in such cases is special, not only with 
regard to the person or persons who may take advantage of it, but also 
with regard to the amount of recompense.' Does the privity exist be- 
tween the heirs of one of the tenants, dead, and the surviving tenants, 
and does i t  extend further, and authorize a recovery by the vendee of 
one of the tenant3 after partition and an eviction by a superioi title? 
Where the tenant, whether holding as a coparcener, joint tenant, or in 
common, dies, his holding as against his cotenants, with reference to 
the joint title to land, passes to the heir, either for the purpose of 
demandjng or exacting contribution where there has been a 
partition and an e~iction. The pririty of estate is no t  destroyed by 
the death of one of the tenants,  hose right and title pass by operation 
of law to his heirs. Their right to recover, if the ancestor could, is not 
doubted, but we cannot  ell see how the implied warranty passes to 
the alienee or vendee. In  the well considered case of Sawyers 9. C a t o ~ ,  
8 Runip., 280, 47 din.  Dec., 60$, Tzirlcy, J., qags: 'This implied war- 
rapty holds only in privitv of estate, and, therefcre, if eithe~r parcener 
aliens in fee and the alionee is evicted, the aliening partner cannot 
enter on the other allotment, because by the alienation she has dis- 
missed herself from having any part of the tenements as parcener, by 
thus severing the connection which pre~ionsly existed.' I t  is m7ell 
settled that parties to a partition, whether coparceners, joint tenants, 
or tenants in common, are liable upon an implied warranty of title, 
when loss occurs after partition, and that this implied marrauty does 
not, like an express corenant, run n-ith the land." 
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I t  vould seem, therefore, that the plaintiff cannot avail himself of 
the implied warranty, and that the question remaining for considera- 
tion is, whether the adjudication in  the partition proceeding estops the 
defendmt to deny the title of the plaintiff. We may, I think, elimi- 

nate the suggestion at  the outset, that if an  estate less thau a fee 
(178) simple was claimed by the tenants in  common, there is no evi- 

dence i t  is not .still outstanding, because the petition was filed 
in 1815, ninety-eight years ago, and at  that time the youngest petitioner 
must have been 21 years of age, as there is no allegation of nonage, and 
no party was represented by a guardian crd Zitem, and we may safely 
assume that one born one hundred and nineteen years ago is now dead 
particularly when the p l a i n t 8  does not contend otherwise. 

The estoppel cannot extend beyond the estate passed upon and adjudi- 
cated, or necessary to sustain the judgment, and if that estate was less 
than a fee simple, and has expired by lapse of time, the plaintiff must 
fail in  hie action, as the burden is on him to prove title, and he has 
shown none, outside of the estoppel. 

I f  so, the real question on this branch of the case, is whether i t  was 
adjudicated in  the partition proceeding that the tenants in common 
held in  fee simple. Some of the authorities hold that judgmennts estop, 
not only as to matters litigated, but also as to those which might have 
been litigated, but also as to those which might have been litigated, 
while others confine the effect of the judgment to the facts in issue. 
Both rules are correct, but they are applicable to a different state of 
facts, and the distinction betwe~en the two is cIearly drawn i n  Gromwell 
v. County of Sac, 94 U. S., 352, where the Court says: "In considering 
the operation of this judgment, i t  should be borne in  mind, as stated by 
counsel, that there i's a difference between the effect of a judgment as 
a bar or estoppel against the prosecution of a second action upon the 
same claim or demand and its effect as an estoppel in  another action 
between the Fame parties upon a different claim or cause of action. 
In  the former case the judgment, if rendered upon the merits, consti- 
tutes an absolute bap to a subsequent action. It is a finality as to  the 
claim or demand in  controversy, concluding parties and those in  privity 
with them, not only as to every matter which was offerad and ~eceived 
to sustain or defeat the claim or demand, but as to any other admissible 
matter which might have been offered for that purpose. Thus, for 
example, a judgment rendered upon a promissory note is conclusive 

as to the validity of the instrument and the amount due upon it 
(179) although it may be subsequently alleged that perfect defenses 

actually existed, of which no proof was offered, such as forgery, 
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want of consideration, or payment. I f  s ~ ~ h  defenses are not presented 
in the action. 'and established by competent evidence, the subsequent 
allegation of their existence is of no legal consequence. The judgment 
is as conclusim, so far as future proceedings at law are concerned, as 
though the defenses never existed. The language, therefore, mhich is 
so often used, that a judcgnient estops, not only as to every ground of 
recorery or defense actually presented in the action, but also as to 
every ground which might have been presented, is strictly accurate, 
when applied to the demand or claim in controversy. Such demand 
or claim, having passed into judgment, cannot again be brought into 
litigation between the parties in proceedings at law upon any ground 
whatever. 

"But where the second action between the same parties is upon a 
different claim or demand, the judgment in the prior action operates 
as an estoppel only as to those matters in issue or points controverted, 
upon the determination of which the finding or verdict mas rendered. 
I n  all cases, therefore, where i t  is sought to apply the estoppel of a 
judgment rendered upon one cause of action to matters arising in a 
suit upon a different cause of action, the inquiry must always be as to 
the point or question actually litigated amid determined in the original 
action, not what might have been thus litigated and determined. Only 
upon such matters is the judgment conclusive in another action." 

Ou1* case belongs to the second branch of the rule, which was applied 
in Colfrnine v. Lat ighl in ,  157 N .  C.. 287, in which the Court quoted 
with approval from Tylw v. Capeheart ,  125 N. C., 64, that, "A judg- 
ment is decisi~e of the points raised by the pleadings, or which might 
be properly predicated upon them, but does not embrace any matters 
which might have been brought into the litigation, or causes of action 
which the plaintiff might have joined, but which, in fact, are neither 
joined uor embraced by the pleadings." 

I f  qo, the question before 11s is still further narrowed to the single 
inquiry as to the estate actual ly  litigated and adjudicated in the 
partition proceedings. 

I n  the consideration of this question it may be accepted: 
(180) 

1. That a t  common law, as the only unity between tenants in common 
was one of possession, the judgment in partition had no effect except 
to sever the possession, and did not operate upon the title. 

2. That at comnion law and now, partition may be had of estates less 
than a fee simple. 

3. That statutes hare been passed in  the different States which au- 
thorize on adjudication of title in partition proceeding$. 

4. That under the statutes of this State, as they exist now, persons 
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L C  claiming real estate as tenants i n  common" may have. partition ; that 
upon a petition being filed, the1 court may appoint commissionem "to 
divide and apportion such real estate among the several tenants in 
common"; that the commissioners shall partition the land "among the 
tenants in  common, according to their respective rights and interests 
therein. by dividing the land into equal sharee in  point of value as near 
as possible," and shall make report, which, when confirmed, "shall be 
binding among and between the claimants, their heirs and assigns," and 
that these statutes were substantially in  force in  1815. 

5. That when title is  put i n  issue under the statute, the judgment is 
an estoppel as to that title. 

Mr. Freeman, the author of the work on Cotenancy and Partition, 
says in 30 Cyc., 310, in reference to the last proposition: "We have 
hereinhefore shown that, in  many of the States, title may be put in  
issue and determined in suit for partition. We may assume that, even 
in  those States, the title is not put in  issue merely by the allegations, 
necessary for a declaration in partition at  common law, and that where 
nothing is known abo~rt the pleadings in such a suit, i t  will be presumed 
that title was not put in issue by them, nor determined in  any judgment 
based on them. We apprehend, however, that whenever plaintiff 
alleges himself to be the owner i n  fee, or of any epecified estate, or 
avers any other ultimate fact under which he is  entitled to relief, i t  
becomes the duty of defendant either to concede or take issue with 

the allegation or averment, and that the judgment in the action 
(181) will be as conclusive as i t  would be upon a like issue in  any 

other action." 
The Supreme Court of Indiana, discussing the same subject, says in 

Miller v. Noble, 86 Ind., 530: "In ordinary proceedings i t  is only 
necessary to allege and prove such a title as entitles the party to a 
division of the land. The adjudication i n  such a case, goes no further 
than to declare that such a right is shown as will support partition and 
to allot the shams to the cotenants entitled to them. I f  a conclusive 
adjudication upon the character of the title is desired, issue must be 
formed directly and fully presenting that question for decision," and in 
Green v. Brown, 146 Ind., 9 : "*4 question of title is not, ordinarily, 
presumed to be in issue in  partition proceedings; on the contrary, the 
presumption is that title is not in  issue." 

I n  the absence of authority, the language of our statute would seem 
to lead to the same conclusion, that there is no adjudication of title 
unless directly in issue. 

It; is not required thereunder that the estate owned shall be alleged, 
and any persons claiming as tenants i n  common are entitled to partition, 
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and there is no pro~is ion that the quantity of the estate shall be defined 
in the order appointing coinrnissioners, in the report of the commis- 
sioners, or in  the decree of confirmation. 

I t  is true that the statute says that the report and the decree con- 
firming it "shall be binding among the claimants, their heirs and as- 
signs," but this language was inserted to meet the common-law doctrine 
that a decree in  partition did no more than serer the possession, and is 
fully satisfied by giving it effect as a conclusive determination of the 
equality of the division, and of such title as the parties put in issue. 

I f  it means more than this, it will conclude as to titles and estate not 
litigated, and when it is not necessary to do so to sustain the judgment. 

This scems to be the construction adopted by our Court, which says, 
in Graws v .  f i a r~e t t ,  126 N. C., 269 : "But in a petition for partition, 
title is not at issue, unless the defendants put it in issue by pleading 
'sole seizin.' That  as not done in this case. The Code, see. 
1892, does not require averment of title as in ejectment, but (182) 
simply an allegation of seizin and possession as tenants in  com- 
mon, and the seizin and possession of one are that of all"; and in 
Lindsay v.  Beanzan, 128 N. C., 192: "In €he case of deeds, title passes 
from owner to purchaser, and to constitute color of title must be regis- 
tered (Austin v .  Staten, 126 K. C., 783)) while in  partition proceedings 
bbtween tenants in  common no title passes, only the unity of possession 
is dissolved and title vests in severalty, notice of which is fully given 
by the record itself, the common source of title resting undisturbed"; 
and in Buchanan v. Harrington, 152 N. C., 334, citing Cyc., 310: "We 
apprehend, however, that whenever plaintiff alleges himself to be the 
owner in fee, or of any special estate, or a x r s  any other ultimate 
fact under which he is entitled to relief, i t  becon~es the duty of the 
defendant either to concede or take issue with the allegation or aver- 
ment, and that the judgment in  the action will be as conclusive as it 
would be upon a like issue in  any other action. The truth is, that a 
judgment in  partition is as conclusive as any other. I t  does not create 
or manufacture a title, nor divest the title of any one1 not actually or 
constrnctively a party to the suit, but it operates by way of estoppel; 
it prevents any of the parties from relitigating any of the issues pre- 
sented for decision, and the decision of which necessarily entered into 
the jndgrment; and i t  divests all titles held by any of the parties at the 
institution of the suit." 

Applying these principles, i t  appears that i t  was not alleged in the 
partition proceeding that the petitioners and the defendants were ten- 
ants in common in fee, nor does i t  appear that there mas any adjudica- 
tion of title. 
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The petition alleges that the petitioners and the defendants "are 
owners as tenants in  common," without alleging that the ownership is in 
fee, and there is nothing in the petition to show whether the interests 
of the parties were acquired by descent or purchase. No ans~i-er was 
filed, and the order appointing commissioners makes no adjudication 
as to  title or as to the tenancy in  common, but simply appoints com- 

missioners "to go upon the premises mentioned in  the petition 
(183) and lay off the land according to the prayer thereof and make 

report," and the confirmation of the report, which was an allot- 
ment of,shares, was by an entry on the docket, '(Report confirmed." 
The word "owner," used in  the petition, may be broad enough to in- 
clude an estate in fee simple, but i t  also includels estates less than a fee 
(29 Cyc., 1550), and when associated, as it is with the words, "as 
tenants in common," in a petition for partition, and considered in  con- 
nection with the history of partition, whose primary and chief purpose 
was and is to sever the unity of possession, and keeping in m,ind that 
partition may be had of estates less than a fee, i t  is reasonable to con- 
clude that the allegation was as strong as the title, and that i t  was 
merely sufficient to sustain the proceeding. The conduct of the  lain in- 
tiff and of his father, under whom he claims, sustains this view, as i t  
appears that neither claimed any interest in  the land, nor did either 
w e r  exercise any act of ownership over i t  until a short time befom this 
action was instituted, when an agent of the X i c h ~ n d  Cedar Works 
suggested to the plaintiff that he held the title to the land, and that 
his company would pay the expense of the litigation if he ~ o u l d  contest 
the title with the defendant. 

The plaintiff testified, among other things : "I am the plaintiff in this 
case; am 29 years old. My father's name was John Carey Weston; 
he l i d  in Norfolk, and died in 1895; his father was named Carey 
Weston." "I never claimkd the lands in controversy until one or two 
years ago, when a man by the name of Johnson came to me about some 
property in this same Disn~lal Swamp, situated in Pasquotank County, 
and told me that the Richmond Cedar Works had beeln in possession 
long enough to give them title, and that I had only a paper title, not 
a c t u ~ l  title; he wanted to buy it. I employed Mr. Gwathmey, the 
lawper, to go down and look into it, and he dug up the record as to 
this property in dispute, and I then entered into a contract with the 
Richmoud Cedar Works, by which they were to pay a part  of the ex- 
pense of the litigation and to receive a part  of whatever money might 
be recowred in this suit. They were to  pay a part of the expense and 

to get one-third of whateveir might be recovered in this litigation, 
(184) and I agreed to sell the land to them if I' should recover it, a t  
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a price to be fixed by the number of cords of juniper timber on 
the land. The Richmond Cedar Works was to pay me for the land, 
if I could recover it, $1 per cord for all timber measuring over 8 inches 
in diameter, and 50 cents per cord under 8 inches in  diameter, measur- 
ing at  18 inches from the ground. They were not to take it unless 
I could give them a good titla. I had never paid any taxes on this land; 
so fa r  as I know, my father never paid any taxes on this land; so far 
as I know, my father never claimed this land. My father was 9 years 
old when niy grandfather died." 

I f ,  home~~er,  the allegation in the petition is sufficient as to owner- 
ship in fee, there has been no adjudication of the title. 

No issue as to title was raised by answer, and there is no reference 
in the order appointing commissioners, in  the report, or in the decree 
of confirm,ation to the quantity of estate! held by the tenants in common, 
and when it is remembered that partition could be had of an estate less 
than a fee, and that while title could be put in issue! and finally settled, 
i t  was not obligatory to do so, and that a judgment in partition which 
s i m ~ l y  severs the unity of possession is ralid, it seems to follow that 
the proceeding relied on as an estoppel cannot h a ~ e  that effect, because 
the title was not adjudicated, and i t  was not necessary to do so to @us- 
tain the judgment rendered. The only facts essential to the validity 
of the judgment, and necessarily presumed to exist in order to sustain 
it, are that there was a unity of posselssion and an equality of division. 

"The estoppel of a judgment cannot be extended beyond the particu- 
lar  facts on which it was based; it determines only such points or ques- 
tions as are sufficient to ~ustain  the legal conclusion that judgment must 
be given for one or the other of the parties in the particular form and 
amount in  which it was rendered, not additional matters, unnecessary 
to the decision of the case, although they come within the scope of the 
pleadings, unless they are actually litigated and passed upon." 23 Cyc., 
1290. 

I f  these positions are sound, and the defendant is not bound (186) 
by the implied warranty, and the judgment in the partition pro- 
ceeding only estops as to the  unity of possession and the equality of 
division, the plaintiff has failed i n  hie proof of title, as he has offered 
no e~idence of possession by himself or by those under whom he ciaims, 
and no evidence of title, except the partition proceedings upon which 
he relies as 8.3 estoppel, and the nlotion for judgment of nonsuit should 
have been allowed. 

This disposes of the appeal, and i t  is unnecessary to discuss the 
~ a l i d i t y  of the deed of the State Board of Education to the defendant, 
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or of the right of the defendant to rely upon this deed as an after- 
acquired title. 

CLARK, C. J., concurs in  this opinion, and in  opinion of BROWN, J., 
as well. 

TVALIQTR, J. ,  dissenting: At  May Term, 1815, of the county court 
of Camden County, plaintiff's assignor and others filed their petition 
for partition of a large body of land called the Kern Lebanon estate, 
containing many thousand acres, and alleged therein that they were 
"the owners thereof as tenants in common," and prayed for a division 
of said lands according to the provisions of the statute. I n  the pro- 
ceedings they are also called "proprietors of the New Lebanon estate." 
Partition was decreed, and Lot No. 1 was allotted to Enoch Sawyer, 
Lot No. 4 to Sawyer and Proctor, and Lot KO. 12 to Mills and Josiah 
Riddick. Unless the decision of this Court upon the effect of the 
judgment in the partition suit is correct, the plaintiff owns Lots Nos. 1 
and 4. and, as appears in the opinion, he is depri~red of both by the 
judgment of this Court, which I think is erroneous. The Court, and 
I say so most respectfully, has overlooked the prorisions of our statute, 
~vhieli, if they had been read in connection with the authorities relied 
on, and some from other Stater too, mhere there is no such statute, mould 
have so explained then1 as to have led the Court to reverse its conclusion. 
Coparceners mere the only tenants who could compel a partition at 
conin~on law, and the reason given for this exceptional rule, and also 
for the warranty implied from the partition, was that parcencrs had 

the estate cast upou them by law, viz., by descent, and as the act 
(186) of the lam does injury to no one, aclus  legis nemdrri facit i n j u -  

rianz, they were allowed to serer the tenancy and to have an im- 
plied warranty, as between thenieelves, for one parcener could not 
otherwiqe force a partition by deed ~v i th  express warranty, and both 
partition and warranty would, in  that case, depend upon the will of his 
coparceaers. The partition among parceners was effected by writ cow- 
manding i t  to be made, and took effect from the judgmcent of the court- 
after the interlocutory order yuqd partit ione fiat, the issue of the b r ~ v e  
de partit ione faciendu, and the sheriff's return--which judgniont mas 
that "the partition so made renail1 firm and stable forever," and (unlike 
the decre~e in chancery in such cases) of itself passed the title to the 
allotments in  severalty. Ramls on Covenants for Title (5 Ed.), sec 
277, note 2. But the right of partition was not extended to joint 
tenants and fenants in common until by 3 1  Henry VIII . ,  ch. 1, and 
32 Henry VII I . ,  ch. 32; but they did not by these statutes acquire the 
right of r&ntry for condition broken. 
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With this preliminary statement, we d a y  now consider as to the 
mar rant^ and condition of reBntry implied from partition. The latter 
being hy writ, of course the warranty was implied from the partition 
itself, and not f r o n ~  any particular words used. It is familiar &at the 
right to partition existed at  common law solely between coparceners, 
and t h e  v-as this difference between the warranty and the condition : 
when a parcener reiintered for condition broken, she defeated the parti- 
tion i n  the whole; but when she rouched by force of the warranty, the 
partition was not defeated i n  the whole, but she recovered recompense 
for the part that was lost. But to joint tenants and tenants in common 
there was by the common law no right to partition by writ; between 
them it must have been voluntary merely. And hence was passed the 
well known statute of 31 Henry VIII. ,  ch. 1, which gare to  all joint 
tenants and tenants in common the right to make partition between them 
by writ, "in like manner and form as coparceners by the common laws 
of this realm have been and are compellable to do," with the proviso, 
"that every of the said joint tenants or tenants in common and their 
heirs, after such' paTtition made, shall and may have aid of the other 
or of the heirs, to the intent to deraign the warranty paramount 
and to recover for the rate; as is used between coparceners after (187) 
partition made by the order of the common law." It will be 
perceived that this statute gaTe the right to the warranty only, and as 
to joint tenants and tenants in common the condition neither existed 
nor  exists by common law or by statute. The common law, therefore, 
in cases of partition by writ, gave to parceners a warranty and a condi- 
tion, and the statute gave to joint tenants and tenants in  common war- 
ranty alone. But  the reason why warranty was implied in a partition 
between coparceners is not perhaps very clearly stated in the books, 
and in riew of a few decisions the subject would seem to bear some 
explanation. Ramle on Co~enants  for Title (5 Ed.), sec. 2717. 

As between parceners, in case of any eviction by suit upon a para- 
mount title after the partition, the remedy tras a t  common law by 
vouching the coparcener to assist i n  deraigning the warranty parsmount 
annexed to the purchase of the ancestor, and in case of failure to h a ~ e  
recompense pro rata for the loss, and in case of eviction by entry with- 
out suit, by reiintry into the portion of the other coparceners under an 
implied condition annexed to the partition so to do. There is this 
difference between the warranty and the condition which the law thus 
creates upon the partition: When a coparcener takes benefit of the 
condition, she defeats the partition in the whole, hut when she vouches 
by force of the warranty i n  law for part, the partition shall not be 
defeated in the wlzole, hut she shall recorer recompense for that part 
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which was lost, to the end that the loss may be equal. For both claim 
by descent, which is an act of lam, and by the law each of them ought to 
have an equal part of the inheritance of their ancestor; therefore, she 
shall recover in ualue but the moiety of what she lost, so that  he loss 
shall he equal, she bearing her portion of it with the sister ronched. 
Co. Lit., 174a; Allnatt, 156; 4 Rep., 271; S u ~ c y e l s  v. Cator, 8 Hnm- 
phreys (Tenn.) , 266. 

In Custard's .me, 4 Rep., 121, it was adjudged: "That in every 
exchange, lawfully made, this word excanzhiurn implies in itself tncite, 
a condition and a warranty; the one to gire regntry, the other voucher 

and recompense, and all in respect of xciprocal consideration, 
(188) the one land being given for the other; but i t  is a special mar- 

ranty, for upon the voucher by force of it he shall not recover 
other l ~ n d  in d u e ,  but that only which mas giveln in exchange, for 
inasn~uch as the niutual considrration is the cause of the warranty, it 
shall, therefore, extend only to land reciprocally giuen, and not to other 
land ; and the same is law in the case of partition." 

Mr. Rawle, at p. 488, thus states the law where, instead of pursuing 
their remedy. in the case of parceners, by writ, and in  the case of joint 
tenants and tenants in common, according to the statutes, they partition 
voluntarily by deed: 

I f  the parceners, instead of making partition by writ, as by law they 
Twre corn,pellable to do so, chose voluntarily to make partition by deed, 
as of course joint tenants and tenants in  common could always do, the 
estate in coparcenary was, of course, at an end; and as each of them 
had thus, as in the case of alienation, "altogether dismissed herself to 
have any part of the tenements as parcener," the xarranty was gone. 
Then when the statute of Henry VITI. gave to joint tenants and tenantsl 
in  common (who before could only partition by deed) the right to 
have partition by writ '(in like mlanner and form as coparceners," to 
make the analogy perfect, i t  provided that after partition each of them 
and their heirs (but nct assigns) should have aid of the other to deraign 
the warranty paramount and to recover for the rate "as is used botween 
coparceners after partition made by the order of the common law"; and, 
still to ke.ep up the analogy, it was held, after this statute had been in 
force for more than a century, that if joint tenants, who thus equally 
v i t h  coparcenrrs were compellable to make partition, chose voluntarily 
to make partition by deed, the warranty was gone; their right to deraign 
the warranty paramount and to recol-er for the rate was their right by 
statuie as an incident to the r e r r d y  it afforded; they had not pursued 
that r~medy,  and they could not, therefore, have that right. Nothing 
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could be more logically consistent than the whole of this system. And 
Coke, commenting upon Liittleton's statement of the law, puts this case: 
"Hereupon it followeth, that if one parcener niaketh a feoffment in  fee, 
and after her feoffee is impleaded and vouched the feoffor, she 
may have aid of her coparcener to deraign a warranty para- (189) 
mount, but never to recover pro rata against her by force of the 
warranty in law upon the partition; for Littleton here saith that by 
her alienation she hath dismissed herself to have any part of the land 
as parcener, and without question as parcener she, must recover pro 
rata, upon the warranty in law, against the other parcener." 

I t  will be seen from this recital of the law, as taken from Litt!eton, 
Coke, Cruise, and the old reports, as well as from the most modern 
cases and recent authors whose works are of standard authority, exactly 
what the law is upon this important subject; and I commend the case of 
Buw?ler v. Cator, in which Chief Justice Turley deliverled a learned . 
opinion, to a careful perusal, as containing a most lucid historical 
statement of the law, and further because he deals with our early law, 
before the separation of the two States, which, as we know, prevails in 
Tennessee. The clear net result is that, as incident to a judgment in  
partition, there is an implied warranty of title. I f  partition was not 
compulsory now as to all tenants, but could be had only by voluntary 
deed, any tenant, by withholding his consent, could require! an express 
warranty, and as his case should not bet worse by the laws of compulsion, 
for this reason he should, in  the latter case, have an implied warranty; 
and so is the lam. I have not cited Curter v. White, 134 N.  C., 466, 
or any other of our decisions, as yet, because I believe! that the law can 
ha shown to be with the plaintiff without them. 

I t  will be noted that in the passage quoted above from Rawle on 
Covenants, the statute of Henry V I I I .  provided that, afterapartition, 
each of the tenants and their heirs (but not assigns) should have bene- 
fit of the implied warranty; but while, at  the separation of the colonies 
from England, we adopted thelse statutes1 as part of our jurisprudence, 
the language was amended by Acts 1757, ch. 274, sec. 1; Acts 1789, ch. 
309, and Revised) Statutes, ch. 85, see. 1, so as to provide that the 
"return and appropriations" of the commissioners appointed to make 
the partition, "when certified and enrolled, shall be binding and valid in, 
among, and between the claimants, their heirs and assigns forever 
(italics mine) ; and thia is our law to this day. Revised Code, 
ch. 82, see. 1; Acts 1868-9, ch. 122, see. 6 ;  Code, sec. 1897; (190) 
Revisal (1905), sec. 2495. And herein is to be found the provi- 
sion of our law applicable when this partition was made, and which 
the Court has overlooked. I do not doubt some other courts have held 
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that judgment in partition only kcertains the several shares, being 
a possessory action, and leaving the title as it found i t ;  but in Freeinan 
on Cotenancy and Partition, see. 532, it is said: '(The preponderance 
of the authorities is probably in  favor of the theorg. that as each co- 
tenant who has been evicted aftelr a compulsory partition may call upon 
his cotenants to contribute their proportions of his loss, each of them is, 
by his obligation of warranty, estopped from asserting any independent 
adverse title to the purparties assigned to the-others." And again: 
"In the conveyance of a fee-simple estate in lands, no warranty is 
implied, because there is no tenure. I11 partition of land, a warranty 
is implied, because of the privity of esfate." Doe v. Prettyman, 1 
~ o u s .  (Del.), 334; Whitternow v. Shazu, 8 N. H., 397; Venable a. 
Beaz~champ, 3 Dana, 325; Walker 21. Hall, 15 Ohio St., 362. "The 
judgment of partition establishes the title to the land which is the 
subject of the partition, and, in an action of ejectment upon an adverse 
possession, or an adverse title existing a t  the date of the partition, i t  is 
final and conclusi~e at law upon all parties to the record, and on all 
persons holding under them afterwards." Clapp e. Bromagham, 9 
Cowen, 569. "One of the issues which such a judgment ordinarily 
determines is, that the parties were in possession of the property, hold- 
ing i t  as cotenants. Hence, a party to a partition suit is estopped from 
showing that a t  the time of the partition he was holding any part of 
the premises in  severalty adversely to his cotenants, or that the peti- 
tioner had no interest in the property." Reese v. Holmes, 5 Rich. Eq., 
540; illuse v. Edgerton, Dud. Eq., 179; Rurghardt v. Van Denson, 4 
Allen, 376. Freeman on C. and P., sees. 530 and 531, is authority for 
these propositions. H e  also says at section 530: ((But if a judg- 
ment in partition is not conclusive upon the title of the parties, this is 
only because the title was not, according to the law of the State where 

the partition was made, within the issues made o r  tendered in 
(191) the action. The rule that a judgment is conclusive upon all the 

issues determined by i t  is not less applicable to judgments in 
partition than to judgmients in any other form of action," and he puts 
our State in that class, citing JIills v. Witheringtom, 19 N .  C., 433, as 
the leading case with us ;  and it does so decide-fairly and squarely- 
that the judgment in  partition is conclusive of the title, and that the 

, parties are by it estopped, as to each other, to deny the title; and not 
only the parties, but "their heirs and assigns." The opinion in Mills 
v. Witl~erington was written by Judge Daniel, who was profoundly 
learned in  the common law; Chief Jus t i ce  Rufin and Judge Gaston 
concurriug with him. I t  is a seitled precedent, as we mill presently see, 
involving the title to real property in our State, and must be to us the 
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authoritative construction of the common law as enlarged or broadened 
in  its scope by our statute. I t  approves C l n p p  c. B r o m a g h a m ,  supra.  
I n  the course of the opinion, J u d g e  Daniel  says: "The Legislature, by 
the act of 1789 (Revisal, ch. 309), gave to tenants i n  conlmon of real 
estate the pefitiorz: for partition, in the place of the ancient wwlit of 
partition. The final judgment at  common law in a writ of partition 
runs thus, icleo consideraturn est  quod partit io pred ic ta  firma et  s t a b i l h  
in p e ~ p ~ t u u m  t e n e a t w .  Thomas's Coke, 700. .And it v a s  conclusive 
on the parties and all claiming under them. ( I b i d e m ,  note 55.) I n  
CTapp v. B r o m a g h a m ,  9 Cowe~n's Ilep., 569, the Court say that the 
judgment in partition, i t  is true, does not change the possession, but i t  
establishes the title, and, in  an ejectment, must be concIusiue. The 
judgment of the court, adjudging a share to belong to one of the parties, 
and allotting i t  to him to hold in  severalty, must be sufficient to au- 
thorize him to recoTer it as to all the parties to the record; the judg- 
ment is, as to them, a11 estoppel. The act of 1789 gives the same force 
to a final judgment in  a petition for partition of real estate. I t  declares 
that the dirision, when made, shall be good and effectual in lam7 to bind 
the parties, their heirs and assigns." 

Clomnwnting on that case, J u d g e  Ba t t l e ,  who annotated it, says that 
the doctrine of estoppel, as laid down in it, is clearly establislied. H e  
cites Armfie ld  v. H o o r e ,  ibid. ,  168 ,  and then adds that the judg- 
nwnt i s  binding and conclusive, not only on a party to the pro- (192) 
ceedings, but on a purchaser from him: and he also cites Coble 
v. Clapp ,  54 N.  C., 173,,which is to the same effect as the r l f ~ l b  case, 
and holds that the judgment, as to the title, ('is binding on, all the 
parties to it and their privies," the plaintiff in the suit being a privy 
in estate by his purchase from one of the tenants. Mills' case is affirmed 
in Latta c. ~ l l o r r i s o n ,  23 N .  C., 149 ; Long  v. Orrell ,  35 N. C., 123 ; 
Stewart  c. ilfizell, 43 N. C., 242 ; T u r p i n  v. K e l l y ,  85 N .  C., 399 ; Gran-  
tharn v. K e n n e d y ,  91 N. C., 148. 

C h i e f  Just ice  Rw@, in  L o n g  v. Orrell ,  supra,  says that the estoppel 
arising out of a partition is  conclusive as to the title. I n  that case one 
of the parties had conveyed the share "deri~ed by her under the parti- 
tion." I n  Stewart  v. J l ' i ~ ~ l l ,  supra,  the same judge says that the judg- 
nlent at  law is conclusive as to the estate in comnlon in the thing par- 
titioned, and in  respect to the share to which each tenant is entitled, 
and to the parcel allotted to each in sereralty. He also says that where 
the tenants were alleged to be the owners of the land in common, and 
there is an allotment of shares in severalty, the judgment is conclusive 
and the partition is in itself a good title, as betreen the parties to it, 
in any dispute among them. We h a ~ e  seen by the statute, and the 
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authorities construing it, that i t  is also binding upon the "heirs and 
assigns" of the petitioners. To the same purport is T u r p i n  v. K e l l y ,  
supra,  opinion by Just ice  Ashe. Qruntharn v. K e n n e d y ,  supra,  approves 
the Mil l s  case, and Just ice  M e r r i m o n  says: "The decree in the parti- 
tion proceedings mentioned is conclusive upon all parties to it, and it 
estops the plaintiffs in this action to deny the title of the defendant, 
Helen Kennedy, to that part  of the land allotted to her, if the said 
proceedings are valid. X i l l s  v. W i t h e r i n g t o n ,  19 N .  C., 433; S tewar t  
v. Mizel l ,  supra;  G a y  v. Xtancell, 76 N.  C., 369." 

Tn the leading case of Armfie ld  v. X o o r e ,  44 N .  C., 157, J u d g e  Penr-  
S O I L  says: "Pu'o~i~, in  effect, partition amounts to a mutual transfer of 
title to different parts; that is, one passes his right to that, to be held in 

severalty, in consideration of a transfer by the other to this, to be 
(193) held in se~eraltg." And in D i z o n  v. Warters ,  55 N.  C., 449, 

.Judge M a n l y  says: "The slave in question had been a part of 
the estate of the said Benajah, and mas decreed, upon the final hearing 
of the hill, to belong to the plaintiff. The parties are unquestionably 
estopped by the decree. The rights of property, as declared under it, 
are conclusive upon them, until i t  is reversed; res adjudicata  est, et 
in te? est ~e ipub l i cce  u t  finis sit  l i t i um.  . . . Where a decree or judgment 
of court.is rendered, declaring rights of property in tenants in common 
of things capable of di~ision, and a partition is  ordered, made and re- 
ported, an inchoate right of property is raised, which the subsequent 
judgment of confirmation perfects. I n  such case the title has relation 
back to the division, and starts from that time." And this is  the way 
J u d g e  Ba t t l e  puts it in Rmnclz  v. Goddin ,  60 N. C., 493 : "If the plain- 
tiff's testator had been a party to the suit for partition, then he mould 
hare been estopped by the record from setting up any title to the slaves." 

Speaking of the effect of an estoppel bv record (for there are three, 
the others being by ~vritiug or deed and by matter i n  p a i s ) ,  J u d g e  
Rynum said in G a y  7.. Xiuncell, 76 N. C., p. 374: "The ground of the 
rule, that in a subsequent action you are not permitted to go behind 
the judgment deciding the same point between the same parties, is 
that otherwise there wonld be no end of litigation. It may sometimes 
operate apparent hardships, but not more so than the statute of limita- 
tions and other rules of repose, the necessity and cons~enience of which 
all acknowledge. Duchess  of K in ,qs tods  case, 2 Smith L. C., 435 
(note)." There are many cases in other jurisdictions to the same effect. 
The ~ u k ,  that a judgment is conciusive on all the issues determined by 
it, applies as well to judgments in partition as to jndgments in any 
other form or kind of actions: Flagg  v. T17urston, 11 Pick., 431; 
I h m s e n  c. Ormsby ,  32 Pa. St., 200; F o x c r o f t  u.  B a m e s ,  29 Me., 129; 
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Rohb r .  A i k ~ n ,  2 McCard7s Ch., 125; Nerr v. Herr, 5 Pa. St., 428; 
Bztrghardl 7%. T7mz Deusen, 4 Allen, 375; Whitternore T. Shaw, 8 N. H., 
397; Clnpp 1.. Brornughnm, 9 Cowen (N.  Y.), 569; Forder v. 
Davis, 38 Mo., 115; Doe v. Prettyman, 1 Houst. (Del.), 334. (193) 
Hence, whenever the title is in issue, it is settled by the judgment. 

I n  most of the States the action of partition has ceased to be a mere 
posseaEory action, and has come to involve the right as well as the 
possession. After a review of all the authorities, the better and now 
generally accepted doctrine is that, as each tenant after a compulsory 
partition, if evicted, can call on his cotenants to contribute their pro- 
portion to his loss, each is estopped from asserting any independent 
adverse title to purparties assigned to the others. Venable ?. Beau- 
chump, 4 Dana, 321 (28 Am. Dec., 74, and note;) ; Walker v. Ifall, 15 
Ohio St., 362. These cases are exactly in  line with Mills v .  TIVitlzeri.ng- 
t ~ n ,  I 9  N. C., 433. In T'ennble T .  Beauchamp, 4 'Dana, 321, it mas 
held, "One parcener, joint tenant or tenant in comnion, cannot purchase 
i n  an adverse claim to the land, for his exclusive benefit; still less can 
he use i t  to expel his cotenant. And because of the reciprocal warranty, 
implied by law, as between the parties to a partition, their relation 
to each other, as to the title, remains the same after the partition as 
before; so that tenant of one parcel cannot place himself in an attitude 
hostile to his former cotenants and the common warrantor. To every 
partition of land the law annexes an implied ~varrantg. And though 
this warranty is, in  some respects, limited, i t  extends to the whole land, 
and estops each partitioiler from asserting any adverse claim to any 
parcel of the land allotted to another. A and B are tenants in common. 
B sells his interest to C by executory contract. A and C agree upon a 
partition, and deieds of partition are accordingly made by A and B 
(holder5 of the legal title), and then B conveys his part to C, in com- 
pliance with his previous executory contract; in equity, C shall be con- 
sidered as standing in B7s place precisely and in  all respects, subject 
to the same liability as warrantor to the former cotenant, A, against 
whom he can set up no adverse claim to the land. Where one or two 
cotenarlts purchase an adverse claim to the land, i t  operates for the 
benefit of both." See, also, Jones v. Staidon, 11 No., 433; Burghardt 
v. Conrad, 86 Mass., 374; TVi?litiemore 2). Xhnw, 8 N. H., 393. 

Lord Chancellor Redesdale said in TVhaley 2%. Daz~,son, 2 Sch. & Le- 
froy, at  p. 367, that partition at  law and in  equity are different 
things. The first operates by the judgment of a court of law, and (198) 
deliyered up possession in pursuance of it, which concluded all 
the parties to it. Partition in equity proceeds upon conveyances to be 
executed by the parties; and if the parties be not competent to execute 
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the conveyances, the partition cannot be effectually had. And in Gay 
v. Pal-part, 106 U. S., 679, the same principle mas thus stated: The 
difference between a judgment and writ of partition at cornmoil lav ,  and 
a partition by decree in chancery as it affects the title, is that the former 
operates by way of de l i~ery  of possession and estoppel, while in the latter 
the transfer of title can be effected only by the execution of con~~epances 
between the parties, which may be decreed by the court and compelled by 
attachment. These two cases will explain Xicely  u. Boyles, 4 Humph- 
reys, 177, opinion by Chief Justice Tur ley ,  who gave the judgment also 
in ii'awyers v. Caton, supra. The case of Nicely  v. Boyles  is also reported 
in 40 Am. Dec., 638, with a valuable note, which sustains by the great 
weight of authority the doctrine of N i l b  v. Witherington,  supra, and 
places this State with those that hold the partition to be an estoppel by 
record, with the same force and conclusive effect as any other estoppel 
by judgment. "When the same matter is directly in question, and the 
judgment in the former suit upon the point, i t  will then be as a plea, 
a bar, or as evidence, conclusiae upon the parties. 2 Phil. Ev., 13. 
So a judgment is conclusive upon a matter legitimately within the issue, 
and necessarily involved in the decision. 4 Cow., 559; 8 Wend., 9 ;  0. 
and H. notes, part 2, note 22." XcCal l  v. Carpenter, 59 U .  S., 302. 

There should be no prejudice against an estoppel of this kind, or of 
any sort. Judge Pcarson shows the great necessity for the doctrine in 
the administration of justice, by saying, in Armfield u. Moore, 44 K. C., 
at  p. 161 : "According to my Lord Coke, an estoppel is that which 
concludes and 'shuts a man's mouth from speaking the truth.' With this 
fohidding introduction, a principle is announced which lies at the foun- 

dation of all fair dealing between man and man, and x~ithout 
(196) which i t  would be impossible to administer law as a system. The 

harsh words, which the very learned commentator upon Littleton 
uses, in giving a definition oi this principle, are to be attributed to the 
fact that before his day 'the scholastic learning and subtle disquisition 
of the Norman lawyers' ( in  the language of Blackstone) had tortured 
this principle so as to make i t  the means of great injustice; and the 
object of my Lord Coke was to denounce the abuse, which he says had 
got to be 'a very cunning and curious learning,' and was 'odious'; and 
thereby restore the principle, and make it subserve its true purpose as a 
plain, practical, fair, and necessary rule o f  law. The meaning of which 
is, that when a fact has been agreed on, or decided in a court of record 
neither of the parties shall be allowed to call it in question, and have 
it tried over again at  any time thereafter, so long as the judgment or 
decree stands unreversed." I t  is a rule of lam founded upon one of its 
wisest maxims, Interest reipublicm u t  sit finis l i t ium,  which means that 
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i t  is the interest of the State that there should be an end of strife and 
litigation. When a party has had a fair opportunity to assert his rights, 
neither he nor any one claiming in privity under him should be heard 
to raise thc question again for decision. All the law givels the party is 
his day in court. 

Now the case of Carier ?;. White, 134 N. C., 466, falls naturally under 
consideration. The case decides two propositions : 

1. That the effect of the judgment in the ejectment suit, ascertaining 
that plaintiffs were the owners of fifty-three fifty-fourths of the land, 
was to leave the parties in possession as tenants in  common, with the 
interest adjudged by the court upon the verdict; and this is the 
estoppel referred to by Justice Cormor, who wrote the opinion, in the 
extract therefrom which we find in the opinion of the Court in this case, 
as follows: "In the view which we take of the effect of the partition 
proceeding, i t  is not necessary to decide the effect of this estoppel upon 
an after-acquired outstanding title, and we forbear to express any opin- 
ion thereon." H e  was not referring to the estoppel of the judgment in 
partition, as might be inferred from the Court's opinion in  the case at 
bar. And here is where I think the Colurt misapprehends the legal effect 
of the decision in Carte?. v. White. Nor is the extract taken from 
the brief of plaintiff's counsel pertinent or accurate. The counsel (197) 
had his mind also on the judgment in the ejectment suit, for the 
kffect of that, as an estoppel, is the only question referred to by Justice 
Comor in that extract. We have no such question here, and, besides, 
defendant's counsel were alluding to what Justice Conno? said merely 
to emphasize the fact that there is no outstanding paramount title in  this . 
case, and, therefore, it is unnecessary to argue as to the effect of an es- 
toppel, in any view, upon such a title; and that is all. The Court omits 
all reference, as I think, to the vital part of the decision in Carter *. 
White-pretermits i t  or overlooks it-and this, it seems to me, has re- 
sulted in a misinterpretation and misunderstanding of the case. 

2. The second proposition decided in the Carter case was, that the 
judgment in the partition proceeding raised an implied warranty of title 
as between those who had formerly been tenants in common, and further, 
that the said judgment also operated as an estoppel of record, and an 
implied warranty, by way of rebutter, not only against the parties to the 
suit, but also against his heirs and assigns, and if not against their as- 
signs, certainly as against their heirs. But the statute, Revisal, see. 
2495, fastens the estoppel upon their assigns, as we have seen. The case 
of Carter c. White recognizes the implied warranty, though, in  some 
respects, special, as binding and conclusive upon the parties and their 
heirs as if it had been express. The effect of a warranty of title is to 
estop or rebut the party who made it, and his heirs, or the one who has 
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succeeded to his title, from denying the title of the party to whom the 
warranty was given, and the benefit of the warranty passes to the heirs 
and assigns of the warrantee, and its burden falls upon the heirs and 
assigns of the warrantor. The last proposition, that the he~irs and as- 
signs of the warrantor are bound by the warranty, even though not 
named therein, and that the benefit of the warranty passes to the heirs 
and assigns of the warrantee was expressly decided in  W i g g i n s  v. Pender ,  
132 N. C., 628. The warranty runs with the land. The legal effect of 

this implied warranty, operating as a rebutter, and of the "solenm 
(198) judgment in partition" as an estoppel of record, ie clearly stated 

by dusl ice  Conno?. in the CUT-ter case, and the statement supported 
by the highest authority, such as Shep. Touchstone, 2 to 6, 204-6 ; Rawle 
on COV. for Title, 402; R i c h  v. H o l m e s ,  5 Rich Eq., 540; Freeman on 
Cotenancy, see. 533; Washburn on Real Property, 723 ; V e m b l e  a. 
B e a u c h a m p ,  3 'Dana, 321; Forder  a. Davis ,  38 &lo., 107. I n  the last 
cited case the Court said: "In reference to this plaintiff, we think the 
judgment operates as a bar against him a t  law, not only in  respect of 
the estate and title which he then had, but in respect of any title which 
he might thereafter acqui~e. There is here no covenant of warranty by 
deed; but there is such a thing as an estoppel i n  pais, and by matter of 
record, which, like an estoppel by deed, may have the effect to pass an 
after-acquired title, by operation of law. The partition establishes the 
title, severs the unity of possession, and gives to each party an absolute 
possession of his A partition is something altogether the act 
of the parties rather than the act of the law. This binding and concln- 
sive judgment is, in its very nature, very much like the old livery of 
seizin, under a feoffrnent, which was matter in pais, or like a fine, or a 
comnion recovery which was a matter of record, and thelse ancient 
assurances were of that solemnity and high character that they not ollly 
passed an  actual estate, and divested what title the party then had, but 
operated by way of estoppel to pass all future estate and possibility of 
right which he might thereafter acquire; and we see no good reason ~ v h y  
this solemn judgment in partition, which the statute declares shall be 
firm and effectual forever, should not be allowed to have the same 
operation against all parties to the record." 

The courts, in construing 31 Henry V I I I  and 32 Henry V I I I ,  which 
provided that the judgment in partition should be firm and effectual 
forever, held that it bound and concluded all parties to the record and 
their privies in blood; and when our statute, and some of the statutes 
in other States, extended the effect of it to the assigns of the parties of 
record, they necessarily became bound in  the same manner and to the 
same extent as the heirs and their privies had been bound under the 
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statutes of Henry VIIT. Of course as a general rule, no man is 
estopped by a deed which he takes from another, because the (199) 
grantee holds ad~~ersely to the grantor, but when his grantor has 
made a warranty or is himself estopped by a judgment with reference 
to the land, both the warranty and estoppel run with the land, that is, 
follow i t  into the hands whomsoever may purchase it, and the latter be- 
comes as much charged with the warranty and liable upon it, and as 
much affected by the estoppel, as his grantor. H e  assumes the burden 
of both warranty and estoppel when he buys, because they are annexed 
to and inseparable from the land. Wiggins v. Pender, supra; Hally- 
burton v. Slagle, supra; especially at pages 949 and 950. 

Justice Connor did not intend, in McCollum v. Chisholm, 146 N. C., 
24, to change the doctrine so clearly stated in Carter v. White, but was 
merely distinguishing the two cases when he used the language quoted 
in the opinion in this case. The McCollum case presented a decidedly 
different question from that involved in the Carter case. The question 
there mas whether the estoppel of the judgment in  the partition, the 
effect of which was firmly and definitely fixed, would extend to land 
held by the same parties in common, but not embraced by the pleadings 
or issues in the partition suit. There could be but one answer to this 
question; nor was the judgment an estoppel as to the interests of any 
of the parties but Colonel Simmons, because the extent or quantity of 
those interests was not within the issue. 

The cases of Ilarrison v. Ray,  108 N.  C., 215, and Harrington v. 
h'ccwls, 131 N. C., 39, cited by the Court, have no bearing upon the case. 
They were voluntary partitions by deed, and no warranty was implied, 
as each party had the opportunity to demand an express warranty when 
the division took place, and having failed to do so, the law will not aid 
him by implying a warranty. H e  simply waived the warranty by not 
asking for it. The law aids the vigilant and not those who sleep upon 
their rights. I t  is very different when the partition is compulsory and 
is made in invitum or by judicial procedure; and so say all the books. 

The expression, that the partition "does not create or manu- 
facture any title," was used by Justice Nanning in Jones v. (200) 
Xyat t ,  153 N. C., 229, and he was there alluding to a partition 
by deed, for he says : "The partition was effected by deed, and we think 
it mas competent to be so done" (p. 229). The cases he cites for the 
proposition were of the same kind-partitions by deed. The first quoted 
expression is used elsewhere, and its meaning fully explained. ('The 
truth is, that a judgment in partition is as conclusive as any other. I t  
does not create nor manufacture a title, nor direst the title of any one 
not actually or constructively a party to the suit; but i t  operates by way 
of estoppel." 30 Cyc., 310. The clear effect of the estoppel and the 
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warranty is to p r e ~ e n t  any party to the partition suit and his heirs and 
assigns from settling up a new title, whene-ver acquired, as against 
another party to the suit, or his heirs or assigns ; and it is not material to 
inquire whether any ne~v  title is "created or manufactured" or not. The 
question does not turn upon that, but rests for itls solution upon the war- 
ranty and the estoppel, and their legal effect or operation, which is well 

'settled. Hallyburton v. Slagle, supra; Wiggins  ?;. Pender, supra; A r m -  
field v. Moore, supra; V a n  Rensselaer v. Carney, 11 Howard (U. s . ) ,  
29?; Hazensick v. Castor, 53 Xeb., 495; Prench 1;. Spencer, 21 Howard 
(U.  S.), 240; 11 Am. and Eng. Enc. (2 Ed.), p. 403; Ryatz ?;. U. X., 
136 U. S. 68; Cuthrell v. H a w k i m ,  98  N .  C., 203; Johnson v. Farlow, 
35 N. C., 84; Eddleman v. Carpenter, 52 N .  C., 616. The authorities 
cited by the Court, such as Bigelow on Estoppel (5 Ed.),  p. 345; Blight  
v. Rochester, 7 Wheaton, 534, and the other cases associated with it, 
refer to deeds taken by a party where there was no estoppel or warranty 
running with the land, and are clearly distinguishable from the case at 
bar. Bigelow on Estoppel, p. 29, see. 4, and Embrey  v. Palmer,  107 U. 
S., 3 to 11, refer to partitions under the statutes of Henry V I I I ,  and 
if intended to limit the effect of the judgment in partition, they are in 
direct conflict with Carter v. W h i t e ,  and the very numerous authorities 
cited in its support. I n  the Indiana case cited in the opinion, the mort- 
gage under which one of the tenants claimed covered the entire interest 

in the land, and the partition was, of course, made subject to it, 
(201) the equitable title being still in  the tenants, and sufficient to sup- 

port the partition. The court was right in holding that there was 
no estoppel in such a case. We have held the same thing. And so i t  is 

. with most, if not all of the cases relied on: they have peculiar facts 
which call for the application of some other principle than the one we 
are discussing, though it may have arisen incidentally and received some 
notice. I n  Forder v. Davis, supra, i t  is said: "No party to a partition 
can be permitted to assert an adverse title for the purpose of ousting 
another party from the portion allotted to him in the same partition, 
whether it be acquired before or after the partition is made." Venable 
v. Beauchamp,  3 Dana, 324, is to the same effect, and i t  is there held 
that, "One tenant in comnion cannot purchase a superior outstanding 
title and afterwards use it for the purpose of expelling his cotenant from 
his share," and a long list of cases will be found in the notes to that case, 
as reported in 28 Am. Dec. (Extra Anno.), at p. 83, which decide the 
same thing. Jones v. Stanton,  11 Mo., 433, is a case directly in point. 
Judge Freeman says that this doctrine is not confined to the original 
parties, but extends to those holding under them. Freeman on C, and 
Part., p. 644, citing C2app o. Bromagham, 9 Cornen (N, Y.), 569; and 
this is so by the express words of our statute as to assigns, and i t  is so 
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held in 1Vills v. Witherington, citing the same case. "The Act of 1789 
gives the same force to a final judgment in a petition for partition of 
real estate (as an estoppel), for it declares that the division, when made, 
has been good and effectual in law to bind the parties, their heirs and 
assigns." The plaintiff in that case ( X i l b  v. Witherington) claimed as 
does the defendant here, under a grant from the State, but he was held 
to be estopped. 

Why should we go into other jurisdictions to find authorities opposed 
to our own decisions, if they are in conflict, when the law of real p ~ o p -  
erty in this State must be fixed by our own decisions? I t  is the Zex loci 
rei siect. that governs in such cases. Every State decides the question 
for itself, and our people have relied on our cases as settling the law of 
titles. The doctrine of stare decisis, therefore, applies most strongly. 
Hill v. R. R., 143 N. C., 539. 

Justice Hoke says in Smjth v. Prenck, 141 hT. C., 1, that when 
our decisions involve a rule of .property, they should stand for (202) 
law to us (stare decisis). But the case of Owen v. ill'eedham, 160 
N.  C., 381, is an authority for my contention. I t  is true that Alexander 
Jordan, under whom the plaintiff claimed, was not-allotted any land in 
the partition, but he was a party to the suit and was held to be estopped 
to deny the title of defendant, who was allotted a share, under Armfield 
v. Moore, 44 IS. C., 161, with a strong intimation by the Court that if 
,4lexander Jordan had been a party to the partition in his own right, 
claiming as a tenant in common and not in right of his wife, the case of 
Carter v. Wright, supra, would apply and also estop plaintiff. I t  must 
be observed that in Owen v. Needham plaintiff was claiming, by purchase 
from Alexander Jordan, under a grant from the State, as an outstanding 
superior title; and yet he was held to be estopped. I t  can make no 
difference in this case, or in that, how the party is estopped, whether 
under Carter v. White or Armfield v. Brown. One estoppel is as good 
and effective as the other, and just as conclusive and far-reaching. 

I t  is suggested, however, that the title should have been actually liti- 
gated in  the partition suit, in order to constitute an estoppel upon the 
parties or their privies, or to be a res judicata. This is contrary to the 
universal and elementary rule of pleading and procedure, for it is well 
settled that, '(A judgment by confession or consent may constitute res 
judicata, for such a judgment is quite as final and conclusive between 
the parties and their privies as any other judgment, and a judgment by 
default is just as conclusive as to the rights of the parties before the 
court as a judgment on issue joined, and consequently the doctrine of 
:cs judicata applies to such a judgment with the same validity and 
force as to a judgment rendered upon a trial of issues." I t  is, therefore, 
not necessary, says a great law writer on this subject, that the judgment 
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should hare been awarded upon the decision of an issue, for where i t  is 
given for want of a plea, which is judgment by nil dicit, or where is is 
one by no% sum informatus, or by confession, or by default, the conclu- 

siveness of it is the same as if the fact had been actually con- 
- (203) tested by plea or traverse. Stephen on Pleading (9 Am. Ed. by 

Heard),  pp. 109 and 195. This he calls estoppel by record. 
There was no answer i11 i?fills 7%. Witherington, supra, and consequently 
no actual litigation of the title and no specific reference to it in the 
pleadings. And there is another principle equally as well established in 
pleading, that whatever is necessarily implied is traversable as much 
as if i t  were expressed, and this was said in regard to the question of 
sole seizin. Stephen on Pl., marg. p. 196. I n  this case the parties to 
the former suit alleged that they were "owners as tenants in common." 
I t  was not necessary to allege that they were "owners in fee," as the law 
implied such an estate, nothing to the contrary appearing. I t  will be 
found that the authorities hold that the usual meaning expressed by the 
word ('owner," without any qualification, is the person who has the abso- 
lute title to the property as distinguished from one having only a limited 
interest, though the latter niay be considered the owner if the context 
shows that the word was so used. Standing alone, it means, in law, 
and especially in pleading, the one who is the real owner thereof against 
the world at  large-the one whose right and title thereto are paramount. 
This is the natural and obvious meaning, without resorting to subtle and 
forced constructions for the purpose of either limiting its import or ex- 
tending its operation. The Court in Directors v. Abila, 106 Cal., 355- 
363, said that '(where a l iaited signification was not indicated, the word 
'owner,' in its general sense, means one who has full proprietorship in 
and dominion over property. I n  Bouvier's Law Dictionary, it is said 
that :  'The word '(owner," when used alone, imports an absolute owner.' 
I n  Johnson v. Crookshanks, 21 Or., 339, which was an action of eject- 
ment, the point was as to the meaning and sufficiency of an averment 
in the complaint that plaintiff was 'the owner' of the demanded prem- 
ises. The Court held it sufficient, and said: 'This is undoubtedly an 
allegation of title in plaintiff. The word "owner" has a definite mean- 
ing, and is one who has dominion over a thing which he may use as he 
pleases, except as restrained by law or by agreement. (Anderson's Law 
Dictionary, title "Owner.") The precise meaning, perhaps, depends 

upon the nature of the subject-matter, and the connection in 
(204) which i t  is used; but when applied to real estate, without any 

qualifying words, in common as well as legal parlance, it prima 
facie means an owner in fee.' (Authorities cited)." So in Atwater v. 
Spalding,  86 Minn., 101, the Court held that to require the particular 
estate to be alleged in regard to the land would be altogether too narrow 
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and technical for pleading, the word "owner" having a comprehensive 
meaning. I t  then says: "Owner, according to Black's Dictionary, is 
the person 'in whom is vested the ownership, dominion, or title of prop- 
erty.' Webster defines an 'owner7 as one who owns; a rightful pro- 
prietor; one who has the legal or rightful title, whether he is the pos- . 
sessor or not." I t  includes the highest as well as the lowest or most 
precarious kind of title, and is referable to the former, unless some in- 
ferior one is designated. McLain v. Maricle, 60 Neb., 353; T u r n e ~  C. 
Cross, 83 Tex. 218; Hardin 21. R. R., 113 Ga., 357; S m i t h  v. Ferris, 6 
Hun, ( N .  Y.), 553 ; 4 Scammon, 258 ; R. R. v. Matthews, 16 Minn., 341 ; 
Merritt v. Kewanee, 175 Ill., 537; Bozuen v. John,  201 Ill., 292; Garver 
v. Insurance Co., 69 Iowa, 202; GravLee ~ 1 .  Williams, 112 Ala., 539; 
Ruggles v. Nhntucket, 11 Cush:, 433. The Court said in Frank v. 
Arnold, 73 Iowa, 370, that '(there is no distiilction between 'ownership' 
and 'title' as applied to real estate, but the 'owner' is the one who has 
the title"; and in  Bozuen v. John,  supra, that "the tern1 'owner,' when 
applied to real estate, means one holding an estqte in fee simple," citing 
Insurance Co. v. Manufacturing Co., 1 Gilm., 236. See 26 Am. and 
Eng. Enc. (1 Ed.), p. 567, and note. 

But even if the word "owners" had not been used in the petition for 
partition, and the allegation had simply been that they were tenants in 
common, it would just as well have in~~olved the title, for that is exactly 
what Mills v .  Witherington, 19 N.  C., 433, decides. I have examined 
the record of that case, and found that the petition alleged merely that 
the parties were tenants in common, without any suggestion of owner- 
ship or title of any kind, otherwise than was implied by law from the 
allegation as made. Judge Gaston so states the case. A grant for 
that part of the land which had been assigned to the defendant (205) 
Witherington in severalty was obtained, and plaintiff's lessor 
claimed under it. The Court held, as we have already shown, that 
"while judgment in partition does not change the possession, i t  estab- 
lishes the title, and, in ejectment, must be conclusive on the parties and 
all claiming under them." This, it is said, was so at  common law. And 
the Court adds: "The judgment is, as to them, therefore, an  estoppel, 
and the act of 1789 gives the same force to a final judgment in a petition 
for partition of real estate. I t  declares that 'it shall be good and 
effectual in law to bind the parties, their heirs and assigns.' " I t  has 
been settled in the law too long for apy question to be now raised, that 
estoppels by record or judgment are binding and conclusive, not merely 
on the original parties, but that privies in estate, as the feoffee, lessee, 
and so forth; privies in law, as the lords by escheat; tenant by the-cur- 
tesy ; tenant in dower; the incumbent of a benefice, and others that come 
in by act in law, in  the post, shall be bound by and take advantage of 
estoppels. Co. Lit., 352a; Outram v. iVorezuood, 3 East, marg. p. 353. 
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WESTON a. LUBIBER Co. 

There is another view of this case. I n  the partition, it was adjudged 
that the parties were the owners of the land as tenants in codmon. 
This much is conceded, and i t  can make no difference whether they were 
tenants in common in fee, for life, or for years; the estate, whatever it 
was, is still outstanding, as there is no evidence that i t  is terminated. 
I f  they were owners of any estate at  that time (1815)) the State was 
not the owner, but i t  had parted with its title, for no person can be 
said to own lands unless he has, in some way, by grant or otherwise, 
acquired the State's title. I t  is impossible for it to be so. The title 
being out of the State, i t  follows that the State could not, by the act 
relied on, pass title to the Board of Education, without office found, 
or by any proceeding which deprived the owner of his land without a 
hearing, or without due process of law, unless we are disposed to over- 
rule Parish u. Cedar Co., 133 N. C., 478, and Lumber Co. v. Lumber Co., 
135 N. C., 743, which distinctly held that a similar act was unconstitu- 
tional and void, and that the Legislature could not, by such a statute, 

divest the property of the citizen. The cases were well consid- 
(206) ered, decided by a unanimous Court, and there is absolutely no 

reason why they should not stand as the law. To reverse them 
would unsettle innumerable titles in the State, not only of swamp, but 
of other lands. 

The result is that, (1) Defendant is rebutted by the warranty to claim 
the land under his deed from the Board of Education, if otherwise it 
would convey a paramount title. ( 2 )  That he is estopped by the judg- 
ment to assert any such claim. (3) That as it has been adjudged in 
the partition proceeding that the parties thereto were the owners, as 
tenants in common, of the land in 1815, the State could not transfer 
that ownership to the Board of Education without giving the parties 
notice and an opportunity to be heard, even if the taxes on the land had 
not been paid; and the act of the Legislature purporting to do so is, 
therefore, inoperative, i t  being void. (4) That defendant, as assignee 
of Lot No. 12, stands in no better position than the original owner, as 
the statute operates not only upon the parties, but also upon their "heirs 
and assigns." 

I conclude that to enter a nonsuit would be erroneous, and that there 
is no error in the defendant's appeal. h new trial should be granted 
in the plaintiff's appeal, as the judge should have charged the jury that 
the testimonial clause in the deed, reciting that the seal had been a&ed 
to it, was not merely evidence of the fact, but raised a presumption that 
the seal was actualy affixed. Heath v. Cotton Mills, 115 N. C., 202. 

HOKE, J., concurs in dissenting opinion. 

Cited: Clark v. Aldridge, post 332, 333; McKimmon v. Caulk, 170 
3 .  C., 5 6 ;  Probst v. CaTdwel'l, 172 N .  C., 597. 
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POPE & BALLANCE v. RIGHTER-PARRY LUMBER COMPANY. 

(Filed 7 May, 1913.) 

Bills and Notes-Conditional-Reference to Other Papers-Yon-negotiable- 
Equity-l-Interpretation of Statutes. 

Where a promissory note given for the purchase price of timber refers 
to a deed and recites that it is "subject to the provisions of said deed," 
it is conditional in form, and being dependent in its provisions upon an 
outside paper, it is nonnegotiable and subject to the equities between the 
original parties, in the hands of a purchaser. Revisal, sec. 2151. 

APPEAL by interuenor, J .  F. Slierron, from Ferguson, J., at (207) 
November Term, 1912, of HARNETT. 

Clifford 13 Totunsend for plaintiffs. ' 

Sinclair & Dye for J .  F .  Slzerro~a, interrenor. 

CLARR, C. J. The appellant, J. F. Sherron, was permitted to .inter- 
vene and assert his title to the $2,000 note signed by K. L. Howard, 
payable 1 January, 1911. There is evidence that he received it before 
maturity and for ralue. The note is worded as follows: 

$2,000. DUNN, N. C., I 5  January, 1909. 
On 1 January, 1911, I promise to pay to the Righter-Parry Lumber 

Company, or order, two thousand dollars ($2,000), with interest from 
date a t  6 per cent per annum; payable at  the First National Bank of 
Dunn, N. C. 

This note is for part of the purchase price of timber conveyed to the 
undersigned by the said company by deed of even date herewith; is 
secured by retention of the title to said timber by said company, and 
subject to the provisions of said deed. 

K. L. HOWARD. 

The jury found that the defendant broke his contract with the plain- 
tiff, who under the terms of the deed was entitled to recover damages 
therefor. I t  is admitted in the case agreed that such finding was un- 
exceptionable. The, court refused to charge that this note was a nego- 
tiable instrument, and therefore that James F. Sherron was holder in 
due course and held the same free from all equities. 

Revisal, 2181, specifies the requirements of a negotiable instrument. 
The second of these requirements is that i t  ('must contain an uncon- 
ditional promise or order to pay a sum certain in money." This note' 
contains the following condition: ('and subject to the provisions of said 
deed." The note being, therefore, conditional in form and dependent 
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in its provisions upon an outside paper referred to therein, was 
(208) nonnegotiable, and his Honor properly so held. There is noth- 

ing in the prorisions of Revisal, 2153 or 2154, which cures this 
defect or renders the note negotiable, and Sherron took it subject to all 
equities. 

No error. 

i 
P O P E  & BALLANCE v. R I G H T E R  P A R R Y  LUMBER COMPANY. 

I (Filed 7 May, 1913.) 

Appeal and Error-Two Appellants-When Two Kecords Are Unnecessary- 
Practice. 

Where there are two appeals by different parties in the same cause 
and on the same side, presenting exactly the same question, and they 
are not antagonistic to each other, only one record is required. Though 
separate records are sent up, it is, however, immaterial except as to un- 
necessary expense. 

APPEAL by F. W. McCurdy, intervenor, from Ferguson, J., at Novem- 
ber Term, 1912, of HARNETT. 

Clifford & Townsend for plaintiffs. 
Simdair & Dye for P. W .  McCurdy, intervenor. 

CLARK, C. J. The appellant, F. W. McCurdy, presents the same point 
upon another note, in the same cause of Pope v.  Lumber Co., a b o ~ e  de- 
cided. The only difference is as to the amount of the note, which is 
$1,000. 

We note that separate records were sent up in these two appeals. 
This was an unnecessary expense, as the appeals are in  the same cause 
and present exactly the same question, though, of course, both parties 
should appeal. I f  not, the judgment is suspended only as to the one 
which appeals (Rollins v. Love, 97 N.  C., 210) ; yet it was not necessary 
to send up separate records. 

I t  is true thslt where both "parties" appeal, a transcript of the record 
must be sent up by each appellant, and the appeals must be docketed 
separately as distinct cases. This rule cannot be waived by consent of 

counsel, and unless there are separate records, the case will not 
(209) be heard. iVforrison v.  Cornelius, 63 N. C., 340; Perry v. Adams, 

96 N.  C., 347; Jones v. Hoggard, 107 N.  C., 349; Caudle v. 
Xorris, 158 N. C., 594. But this applies where both the plaintiff and 
the defendant appeal, and therefore present different exceptions, or 
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where the  part ies  appealing, though on t h e  same side, present distinct 
questions o r  a r e  antagonistic to  each other. .It does not  app ly  t o  th i s  
case, where the  appel lants  a r e  no t  antagonistic a n d  present exactly the  
same question. However, i t  h a s  worked n o  h a r m  to send u p  two records 
beyond t h e  unnecessary expense. 

U p o n  the  rul ing i n  Sherron's appeal  i n  th i s  case we find i n  McCurdy's 
appeal  also, 

N o  error .  

Cited:  Hagaman v. Bernhhrdt, post, 382. 

JAMES M. AYERS ET ALS. V. ISRAEL H. BAILEY ET ALS. 

(Filed 7 May. 1913.) 

1. Demurrer-Misjoinder-illultiplicity of Actions-Interpretation of Statutes. 
Where i t  is alleged that the officers and chief stockholders of a bank, 

in order to merge with another bank, procured the indorsement of the 
papers in  bank by the  plaintiffs upon the agreement that  the defendants 
would also indorse them, all assuming a pro rata  liability therein, and 
that  the defendants delivered these papers, many of which were worth- 
less, to  the other bank for the purpose of merger, but without having 
indorsed them as agreed; that  the plaintiffs have been forced by judg- 
ment to  pay off some of these indorsed papers in a large amount: i t  i s  

1 Held that a demurrer for misjoinder of parties and causes of action is 
bad; for the subject-matter of the action and the parties being the same, 
a multiplicity of suits was prevented. Revisal, see. 469 ( 2 ) .  

2. Demurrer-Hisjoinder-Same Subject-matter and Parties-Torts-Equity. 
Where the stockholders of a corporation sue i t s  officers for damages 

for their mismanagement and negligence in accepting worthless paper, 
and inducing the plaintiffs to  become indorsee thereon to their loss and 
damage, and in failing to indorse these papers themselves under a n  agree- 
ment to do so, the  causes of action are properly joined, one sounding in 
tort and the other being to enforce an equitable right arising out of 
transactions connected with the  same subject-matter. 

3. Demurrer-Cause of Action-Xisjoinder-Hotion to Divide-Procedure. 
A demurrer for misjoinder of causes of action in a complaint is  bad, 

the procedure being by motion to divide them. 

4. Demurrer - Good Faith - Answer Over-Procedure-Interpretation of 
Statutes. 

Where a demurrer to a complaint is interposed in good faith, and over- 
ruled, the defendant is entitled to answer over. Revisal, see. 606. 
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(210) APPEAL by plaintiffs from Cline,  J., at No~ember  Term, 1912, 
of MITCHELL. 

BlucL  & Wilson ,  H u d g i n s  & W a t s o n  for plaintif fs.  
W .  B. Council1 and A. H .  Y o u n t  f o r  defendants .  

CLARK, C. J. The complaint alleges that the defendants were the 
officers of the Bank of Mitchell, and as such negotiated the merger of 
said bank with the Nitchell County Bank, and that as a part of the 
contract of merger and as a consideration and inducement thereto, they 
contracted with the latter bank that the defendants and plaintiffs, who 
were all stockholders in said Bank of Mitchell, should guarantee all 
notes, bonds, and instruments which were transferred by it to said 
Mitchell County Bank. That the plaintiffs, at  the special request of 
the defendants, as stockholders entered into written agreement, together 
with one J. B. Boone, to guarantee all such paper and to be liable pro 
rata among themselves according to the number or vaIue of the shares 
of stock held by them in the Bank of Mitchell. That the defendants, 
owning the greater amount of stock in said Bank of Nitchell, procured 
these plaintiffs to sign said agreement, upon an agreement with these 
plaintiffs that 'these defendants would join in said agreement and would 
be responsible pro rata according to the stock held by each of them, and 
would sign said agreement; but that, after obtaining the signatures of 

these plaintiffs to said agreement, as above alleged, they failed 
(211) and refused to sign the same, and fraudulently delivered then  to 

said Mitchell County Bank without their signatures. I t  is fur- 
ther alleged that these defendants, being the officers and chief stock- 
holders in  the Bank of Mitchell, and in sole control of the same, took 
for iheir own advantage, or by negligence in the discharge of their 
duties, paper which was not sufficiently secured, and, knowing that fact, 
transferred and assigned said uncollectible paper to the Mitchell County 
Bank, which has obtained judgment against these plaintiffs by reason 
of inability to collect said paper, in the sum of $6,393.58, which these 
plaintiffs have paid off pro rata (except W. L. Young, who has not yet 
paid), and this action is brought to recover of these defendants, on 
above grounds, the sums due the plaintiffs by the defendants. 

The defendants demur because of alleged misjoinder of parties and 
misjoinder of causes of action. This contention, if sustained, would 
logically require that the plaintiffs, eight in  number, should each bring 
his action against each of the three defendants, making twenty-four 
actions. This view was ably presented, but we cannot assent thereto. 
I t  is contrary to the entire spirit of our modern procedure (Revisal, 
469), which forbids multiplicity of actions, and, besides, i t  would be 
almost impossible to adjust the rights of the parties unless they were 
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all before the court in one action. I n  Pretrfelder v. Insurance CO., 
116 N.  C., 491, there mere several insurance policies in different com- 
panies, the policies having been taken out at  different times, but each 
containing a provision that the loss should be prorated according to the 
amount in the several policies. This Court held: "It is not only no 
misjoinder, but essentially proper, that all the companies should be 
made parties defendant. I f  each company should be stled separately, 
not only would the same propositions of law arise, and the same evi- 
dence be gone over, in five different actions at  the expense of five times 
the amount of court costs and much needless consumption of the time 
of the court, but as the trial would be before five different. juries, the 
loss niight be assessed at five different amounts." 

This case is stronger, for here there is only one contract or agreement, 
or at any rate only one transaction that is to be investigated. 
Besides, in this case there are eight plaintiffs and three defend- (212) 
ants, making a total of twenty-fdur trials of one subject-matter, . 
which ought to be disposed of in one trial and with all the parties in 
interest, on both sides, represented. The principle laid down in Pretz- 
felder v. Insurance Co. has often been affirmed, among other cases, in 
Cook v. Smi th ,  119 N.  C., 355; Daniels v. Fowler, 120 N.  C., 17; Weeks 
v. XcPhai l ,  128 N.  C., 138; Fisher v. Trust  Co., 138 N.  C., 242. Another 
case very much in point is Smi th  2). Patton, 131 N .  C., 396, and there 
are very many others. 

I n  illorton v. Telegraph Co., 130 N .  C., 299, relied upon by the de- 
fendants, there were three different plaintiffs, each suing in  a separate 
right and upon a different cause of action. I n  Cromartie v. Parker, 
121 N. C., 204, also relied upon by the defendants, the complaint set up 
separate causes of action against several parties, among whom there was 
no community of interests. But here the basis of action is an alleged 
agreement between the plaintiffs and defendants for a pro rata liability 
in  guaranteeing certain paper of the bank, which was duly assigned, and 
apparently a further cause of action against these defendants for mis- 
management and negligence as ofiicers of the bank in accepting said 
worthless paper. Solomon v. Bates, 118 N. C., 320; Caldw~11 7;. Bates, 
ib., 325. These causes of action could be properly joined: Benton v. 
Collim, 118 N .  C., 196, which holds that a cause of action in  tort can be 
joined with one to enforce an equitable right where both arise out of 
transactions connected with the same subject-matter, which is here lia- 
bility for the worthless papers taken by the defendants and paranteed 
by the plaintiffs, it is alleged, at the request of the defendants under the 
agreement set out. See, also, Daniels v. Fowler, 120 N.  C., 17. 

There was not only no misjoinder, but they are all necessary parties. 
I f  there had been a nlisjoinder of causes of action, the action should 
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In  re SWAIN'S WILL. 

have been divided, and not dismissed. Weeks T. McPhail ,  128 N. C., 
138 ; Revisal, 476. 

The demurrer should hare beell overruled. Should the court find that 
the demurrer was interposed in good faith, as it doubtless ~7as, the de- 

fendants are entitled to answer over. Revisal, 506. 
(213) Reversed. 

Cited: Lee 1 1 .  Thornton, 171 N. C., 214. 

(Filed 7 May, 1913.) 

Fills-Interprefation-Detached Sheets-Subscribing FTitnesses-E~ideaco 
of Authenticity as a Whole. 

I t  is not necessarily required for the validity of a will that several 
sheets of paper purporting to be one are physically attached together a t  
the time the witnesses subscribe; and it  is sufficient if i t  appears that the 
several sheets were written by the same person at  the same time, were 
all read to the testator a s  his will, and were present a t  the time of the 
execution, and the papers themselves, by coherence and adaptation, and by 
their internal sense, bear evidence that, while separate, they were con- 
nected in the mind of the testator as a whole. 

APFEAL by caveators from Daniels, J., at February Term, 1913, of 

A paper-writing purporting to be the last will and testament of 31. 
Swaim was offered for probate before the Clerk of the Superior Court 
of Alexander County, and a caveat was filed thereto. The paper-writing 
consists of one sheet, of four pages of legal-cap paper, which pages are 
in the handwriting of J. L. Gwaltney, Esq., and one sheet of four pages, 
one page of which sheet was written in the handwriting of said Gwalt- 
noy, detached, the two sheets never  ha^-ing been fastened together. 

Mr. Gwaltney testified that the paper-writing was in his handwriting; 
that it was signed in his presence and in the presence of Mr. Carson; 
they Baw the testator sign the paper. The paper-writing was signed by 
Mr. Swaim and Messrs. Gwaltney and Carson, on the last sheet on the 
first page thereof, as subscribing witnesses. &Ir. Gwaltney folded the 
paper, put it in an envelope, and, his recollection is, wrote across the . 
envelope, "04. Swaim's Will," and then handed it to X r .  Swaim. The 

signature of Mr. Swaim is on the second or detached sheet. 
(214) W. H. Carson testified that he was register of deeds, in 1911, 

for Alexander County, and his name, as appears upon the sheet of 
paper, was written by himself in Mr. Gwaltney's office, in the presence 
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of Mr. Swaim; he signed the paper in his presence and Mr. Gwaltney's. 
H e  signed the only sheet that he has any recollection of seeing; i t  was 
on the table. H e  does not remember there being any other sheet there; 
it might have been or it might not. Don't remember seeing but one 
sheet, and knows nothing about i t  except the sheet he signed. 

X r .  Gwaltney further testified that both sheets were on the table at  
the time of the signing by the testator and the witness, and that he read 
both sheets to Mr. Swaim before he signed his name. 

The paper begins: '(I, M. Swaim, of the county and State aforesaid, 
being of sound mind and disposing memory, knowing the uncertainty 
of life and the certainty of death, do make, publish, and declare this to 
be my last will and testament in  manner and form following, to wit :" 
and the last five lines on the fourth page of the first sheet are: 

'(ITEM 7. I t  is niy will that after the bequest to my wife has termi- 
nated, that all my solvent sredits, money and effects of every description 
(including the tract of land on"-and the first page of the second sheet 
is as follows: "which Finly Kerly now lives, containing 130 acres, more 
or less, and upon which he has been living since the death of my daughter 
Mag, after the death of the said Finly Kerly), shall be converted into 
money and so distributed among my children as to make them share 
equal in my effects. 

"ITEM 8. I hereby constitute my trusted friend, James Watts, my 
lawful executor, to execute this my last will and testament, and every 
section and clause thereof, according to the true intent and meaning of 
the same. 

"In witness whereof I have hereunto set my hand and seal, in  the 
presence of J. L. Gwaltney and W. H. Carson, 1i7h0, at  my request and in 
my presence, signed their names as witnesses thereto. This July 1, 1911. 
All interlineations and erasures made before signing. 

Witness : M. SWAIM [SEAL]. 

J..L. GWALTNEY. 
W. H. CARSON." 

I t  was admitted that Mr. Swaim was of sound mind, and that (215) 
there was no undue influence, the caveators resting their case 
upon the position that as there was no signature of the testator or of 
the witnesses on the first sheet of paper, and as it was not attached to 
the second, i t  was no part of the will. 

There was a verdict in favor of the propounders, and the caveators 
appealed from the judgment rendered thereon. 

J .  L. Gtualtney awl W.  A. Self for propounder. 
F.  A. Linney, J .  H.  Burke, and L. C. Caldwell for caveators. 
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ALLEN, J. We have carefully considered the earnest and learned 
argument of counsel for the caveators, and recognize the danger of per- 
mitting detached papers to be established as one will, but difficulties of 
administration cannot justify the refusal to exercise jurisdiction, and 
we find an unbroken line of authority in England and America in sup- 
port of the doctrine as contended for by the propounders. 

I n  Bond zl. Seawell, 3 Bur., 1774, Lord Xansfield said: "If the first 
sheet was in the room at the time when the latter sheet was executed and 
attested, there would remain no doubt of its being a good will and a good 
attestation of the whole will"; and in Wikoff's Appeal (15 Pa. St., 597), 
in which the writing offered for probate consisted of different pieces of 
paper, written at different times, the last of which was signed and wit- 
nessed, Chief Justice Gibson said : '(It is a rudimental principle that 
a will may be made on distinct papers, as was held in E a d  of.Essex's 
case, cited in Lee v. Libb,  1 Show., 69. I t  is sufficient that they are 
connected by their internal sense, by coherence'or adaptation of parts." 

I n  Cyc., vol. 40, p. 1093, the author says : "A will need not be written 
eptirely on one sheet of paper, but may be written on several sheets, pro- 
vided the sheets are so connected together that they may be identified 
as parts of the same will. Connection by the meaning and coherence of 
the subject-matter is sufticient, as physical attachment by mechanical, 
chemical, or other means is not required, although it is sufficient when 
made"; and in 30 A. and E., 580: "It is a rudimentary principle that 

a will may be made on distinct papers. I t  is sufficient that they 
(216) are connected by their internal sense, by coherence or adaptation." 

I n  the case before us, every requirement of the lam has been 
complied with. 

The evidence of Nr .  Gwaltney, whose credibility is not challenged, 
established the fact that the two sheets were written at  the same time, 
that both were read to the testator as his will, and were present at the 
time of the execution, and the papers themselves bear intrinsic evidence 
that, while separate, they were tacked together i n  the mind of the 
testator. 

On the first page of the first sheet the testator says, "I, M. Swaim, 
do make this my last will and testament." The fourth page of that sheet 
concludes in the middle of an item of the will and a description of a 
tract of land, which is concluded on the first page of the second sheet, 
and both sheets are in the handwriting of the same person. 

We find 
No error. 

Cited:  Alexander v. Johnston, 171 N. C., 411. 
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SHELBY NATIONAL BANK v. D. W. HAMRICK. 

. (Filed 30 April, 1913.) 

Corporations-Receivers-Notes-Paynients-Lin~itatio~~ of Actions. 
Payments made on a note given by a corporation with individuals as 

sureties, by a receiver of the corporation are not such as will repel the 
bar of the statute of limitations. 

APPEAL by plaintiff from Just ice ,  J. ,  at Fall  Term, 1912, of CLEVE- 
LAND. 

Civil action to reco~-er on a note ail alleged balance of $638.31, exe- 
cuted by the Ottoway Furniture Company to plaintiff, with the other 
defendants as sureties. 

The plea of statute of limitations was sustained, and plaintiff appealed. 

Q u i n n ,  H a m r i c k  & J lcRor ie  for plaintiff 
B y b u r n  & H o e y  for defendants .  

B~owm,  J. I t  is agreed hy counsel that the only quelstion in- (211) 
volved is whether the payments made by the receiver of the Otto- 
nay  Furniture Company at the tinies and i11 the amounts shown by the 
credits entered up011 the note pre~eated the bar of the statute of liniita- 
tions. 

We agree with the court below, that such payments do not prevent the 
bar of the statute. Payments made by trustee, or assignee, for the bene- 
fit of creditois do not hare such effect. Bcrtt7e v. Bat t l e ,  116 N. C., 161; 
Cone v. H y ~ t i ,  13". C., 810; Robinson 1). McDozue71, 133 N. C., 185. 

Neither do payments made bp an assignee in bankruptcy have such 
effect. 13 d n ~ ,  and Eng. Enc., 760; Burrill on Assignnients (6  Ed.),  
see. 399, and cases there cited; Rat t l e  v. Ratt le ,  116 N. C., 164, bottom 
of page. 

Nor payments by a receiver. 25 Cyc., p. 1383, and cases cited. 
I n  Battle's case, supra,  page 164, it is said partial payments are al- 

lowed the effect of stopping the running of the statute ((only when made 
under such circumstances as will warrant the clear inference that the 
debtor recognizes the debt as then existing, and his willingness, or at 
least his obligation, to pay the balance." 

Xffirn~ed. 
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J. P. NABRY v. MISSOURI F. BROWN. 

(Filed 7 May, 1913.) 

1. ITills-Interpretatioil-Powers of Disposition-Limitations. 
Where a testator has bequeathed and devised all of his property, 

personal and real, to his wife, "with the power of disposing of the same 
a s  she may deem best," with the direction that  all of the undisposed of 
real and personal property a t  her death be equally divided among the 
testator's children, the conveyance of any part of the land carries an 
absolute fee-simple title thereto to her grantee in the exercise of her 
power of disposition under the terms of the will. As to whether the 
widow acquired a fee-simple absolute title to  the lands under the will, 
i t  is not necessary to  decide, for the exercise of the power cuts off all 
limitations, if any, so far a s  the title of her grantee is concerned. 

2. Same-Executors and Administrators-Debts. 
Where an absolute and valid power of disposition is given in a will to 

a devisee, who is  also named a s  one of several executors, and there is a 
subsequent clause authorizing and empowering the executors to sell or 
otherwise dispose of any part of the estate to effectuate the testator's 
intent and to make a good and sufficient conveyance of the same, it  is held 
that  the latter clause referred to the payment of the testator's debts, etc., 
which he had required to be paid, and ,not to a deed to lands made by the 
devisee and executor under the absolute power of disposition; and that 
her deed conveyed a n  absolute fee-simple title to the grantee, subject to 
the  testator's debts, etc., without the necessity of the other executors 
joining therein. 

(218) APPEAL by plaintiff from W e b b ,  J., 1 2  February, 1913; from 
CABARRUS. 

This is a contro~elrsy without action, submitted by the parties upon an 
agreed state of facts, as fo1lo~-s: X. A. &own died in the year 1907, 
leaving a mill, with these provisions : 

"I. My executors, hereinafter named, shall give my body a decent 
burial, suitable to the wishes of my friends and relatives, and pay all 
funeral expenses, together with all my just debts, out of the first moneys 
jvhich may come into their hands belonging to my estate. 

"2. I give, devise, and bequeath to nly beloved wife, Nissouri, all of 
my property of el-ery description and kind, both real and personal, with 
the power of disposing of same as she may deem best. 

''3. I hereby direct that all of my property, both real and personal, 
undisposed of by my belol-ed wife at her death, be d i ~ i d e d  equally among 
my children, share and share alike. 

"4. I hereby authorize and empower my executors, hereinafter named, 
to sell or otherwise dispose of any part of my estate to carry out the 
intents and purposes of this my last ~vi l l  and testament, and make a good 
and sufficient conveyance for same. 
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"5 .  I hereby constitute and appoint my beloved wife, Missouri, and 
my two ~ o n s ,  Lewis A. and J. Leonard Eromn, my lawful executors, to 
all intents and purposes to execute this my last will and testament, ac- 
coding to the true intent and meaning of the .same, and every 
~ a 1 . t  and clause thereof, hereby revoking and declaring utterly (219) 
.will ,ill other wills and testaments by me heretofore made. 

Defendant sold a part of the land, so devised to her, to the plaintiff, 
and tendered a deed duly executed by herself individually and in her 
capacity as executrix, and by Lewis A. and' J .  Leonard Brown as execu- 
tors of the will. The plaintiff declined to accept this deed, alleging 
that it was imperfect and insufficient to convey a good title, as the deed 
mas not signed or executed by the children of R. A. Brown as indiriduals, 
who, it is asserted by the plaintiff, took in  remainder under the will, 
and therefore their joinder in the deed, as parties thereto, is necessary 
to pass the title. The court held that this was not the case, but that 
Missouri F. Brown took such an estate under the mill that she could, by 
her own deed, convey a good and indefeasible title in the lot which she 
had sold to the plaintiff. Judgment was entered accordingly, and plain- 
tiff appealed. 

111. U .  C'aldwell for plainti f .  
Norrison cE Calduell for defendant. 

XALKER, J., after stating the case: I t  is pro~ided by statute that 
when there is a devise of real estate to any person, the same shall be 
construed to bp in fee simple, unless the devise shall in  plain and 
express words show, or it shall plainly appear by the will or some part 
thereof, that the testator intended to pass an estate of less dignity. 
Revisal, sec. 3138; Whitfield v. Garris, 134 N.  C., 27. I t  was argued 
by her counsel, from this provision, that defendant acquired a fee simple 
absolute by the terms of the will, and that the limitation over to the 
testator's children, being repugnant to the estate so devised, is void. 
This Court has stated that the purpose of that statutory provision is to 
establish a rule as between the heir and the devisee, in respect to the 
beneficial interest of the latter. Alerander v, Cunaingham, 27 N.  C., 430. 
But me can decide the case without giving any opinion upon this im- 
p o ~ t a n t  question, for whether a fee simple absolute passed to the defend- 
ant or not, it is undoubtedly true that plaintiff acquired a good title 
by the cxerciv of the express and unlimited power of disposition 
and control. I t  seems to us that the very question now presented (220) 
to us for decision n-as before the Court in Roberts v. Lewis, 153 
U .  S., 367. I n  that case the devise was to the testator's wife of all his 
estate, real and personal, with power to dispose of the same as to her 
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shall seem most meet and proper, so long as she remained his widow, 
but upon the express condition that if she married again, all of the 
estate devised and bequeathed to her, or whatever remained, should go 
to his surviving children. The Court held, following and approving a 
decision of the State Court in a similar case (Lit t le v. Giles, 26 Neb., 
321)) '(that the intention of the testator was to empower his widow to 
convey all of his real and personal estate, if she saw fit to do so, and, 
as she had exercised this right and power before her remarriage, the 
grantee under her deeds acquired all the title of the testator to such 
lands." The Court further said: "It is unnecessary to express a posi- 
tive opinion upon the question whether, under this will, the widow took 
an estate in fee, for if she took a less estate with power to conrey in fee, 
the result of the case, and the answers to the questions certified, must be 
the same as if she took an estate in fee herself." The two cases are suffi- 
ciently alike in their facts for the application of the same principle to 
both. I f  the widow in this case did not acquire a fee simple absolute by 
the devise, she at least got a fee simple, which was defeasible only by 
her failure to exercise the power, and having exercised the power by 
sellilig and conveying to the plaintiff, the limitation over x7as thereby 
defeated and of no effect, as to the lot conveyed. The subject is fully 
discussed, and with great clearness in 30 Am. and Eng. Enc. of Law 
(2 Ed.), pp. 736 to 739, and in the notes a vast array of cases will be 
found. I t  is there said that where the quantity of the estate is devised 
definitely and specifically, the rule that a devise coupled with an  un- 
limited power of disposition and control carried an absolute interest in 
the property has no application, and only a life estate coupled with a 
power of disposal passes. This power, it has been adjudged, is only 
coextensive with the estate which the derisee takes under the will. I t  is 
clear, however, that by appropriate expressions of intent, the power will 

not refer merely to the life iilterest of the first taker, but will 
(221) give him a life estate coupled with a power to dispose of the 

entire estate absolutely. 
I n  Troy v. Troy, 60 N. C. (Ann. Ed.), marg. p. 624, where it appeared 

that property was devised to testator's wife for life, with remainder to 
his son, coupled with an express power to sell all or any part of the 
property in the exercise of her judgment, the terms of the will showing 
a clear intention on the part of the testator to confer upon the wife a 
general power of disposition, this Court held that it was a power appur- 
tenant to the estate, and the estate created by its exercise took effect, 
out of the life estate as well as out of the remainder, which TVHS legally 
equivalent to saying that the exercise of the power by the widow defeated 
the remainder and passed the absolute fee to the purchaser from her. I f  
such is the law with regard to an estate for life, the same ~esu l t  must 
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follow wl-~ere there is no restriction as to quantity of the wife's estate, 
but she takes an  estate of indefinite duration, whether i t  be the beneficial 
interest absolutely in fee or not, which me do not decide. 

The case of T r o y  2%. T r o y  was cited with approval in P a r k s  V. Robin- 
son, 139 S. C., 269, and Herring v. WdZiams.  158 N .  C.,  1. I n  the latter 
case, this Court, by Justice Brown,  said that where "there is a devise for 
life, with language x~hich expressly gives the devisee a general power 
to dispose of both real and personal property, or where the devise is not 
limited to a life estate, but the property is devised absolutely, with a 
provision that what remains at the death of the de~~isees shall go to cer- 
tain designated persons,'' the exercise of the pomer, express or implied, 
will defeat the remainder and ~ e s t  the fee in the appointee under the 
p o ~ e r  or purchaser, citing T r o y  v. T r o y ,  supra. The cases of W r i g h t  
v. ll'estbrook, 121 X. C., 155; h'troud v. X o r ~ o t ~ ,  52 K. C., 463; Lit t le  
v. B e m e i t .  58 N. C., 156; G i f o r d  V. Choate, 100 Uass., 343, and Bar-  
ford T .  Stveet,  16 Tesey, 134, are strong authorities for the position that 
the exercise by Mrs. Brown of the power conferred upon her by the will 
defeats the limitation over to the children and passes the fee to the 
purchaser. 

I n  the first case cited the suit was for the specific performance of a 
contract to convey, and involved the ability of W. A. Wright and 
his wife, the x-endors, to convey a good title to Westbrook, the (222) 
vendee-the same question we have here. But  our case is stronger 
than those in favor of the defendant, for in some, if not all, of those 
cases a life estate only was devised to the donee of the pomer. The ques- 
tion in this case is fully considered in the recent case of Chewning v. 
Mason, 158 K. C., 578. See, also, Patrick v. Aforehead, 8 5  N. C., 62. 
The devise in Bar ford  v. fltreet, supra, mas in  trust for a married woman 
during her life, and after her decease to convey (and so forth) according 
to her appointment, with a limitation over, in case of her death in  the 
lifetime of the testator, or in  default of appointment by her. With 
reference to these facts the Master of the Rolls (Sir William Grant) 
said : "What do you contend to be the nature and extent of her interest? 
An estate for life, with an unqualified power of appointing the inherit- 
ance, comprehends everything. What induced me at first to doubt was 
the indication of an intention, i n  the codicil, that the estate should re- 
main in the trustee for the life of the plaintiff, with pox7erls to her in- 
consistent in a great degree with the supposition of her having, or being 
able to acquire, the absolute interest. But I do not think I can by infer- 
ence from thence control the clear and express words by which the power 
is given to the devisee to dispose of this estate in her lifetime by any 
deed or deeds, writing or writings, or by her last will and testament. 
How can the court say that it is only by will that she can appoint? By 
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her interest she can convey her life estate. By this unlinlited power 
she can appoint the inheritance. The whole equitable fee is thus sub- 
ject to her present disposition. The consequence is that the trustee must 
convey the legal fee according to the prayer of the bill." I t  mill be 
observed that the case goes beyond what is necessary for us to decide, 
but i t  clearly and conclusively determines the question now raised in 
favor of the sufficiency of defendant's deed to pass the fee absolutely. 
The case of S m i t h  v. Bell;, 6 Peters (U. S.), 68, has no bearing upon the 
point, and, besides, i t  has been criticised and doubted in more recent 
cases. Gifford v. Choate ,  supra;  P a r k s  v. Robinson,  supra.  

But looking at this will with the ~ i e w  of ascertaining the inttntion 
of the testator therefrom, it appears to us very clearly that his 

(223) wife was the chief object of his bounty. R e  evidently reposed 
the greatest tmst  and confidence in her, and believed that she 

woiild carry out his wishes with respect to their children and would be 
influenced by the same motives as he would have been, if living. H e  
therefore gave her unlimited power and control of his estate, subject 
to the payment of his debts and funeral expenses. We cannot conceive 
of any more appropriate words to express the idea of an unrestricted 
power of disposition than those he used in his will. I t  TTas certainly 
intended that sht should have a beneficial interest, and with refeilence 
to a power of appointment, where such an interest is given, Chief  
Justice Pearson said, in  T r o y  v. Troy, supra:  "A power of this descrip- 
tion is construed more favorably than a naked power given to a stranger, 
or a power appendant ,  because, as its exercise will be in derogation of 
the estate of the person to whom it is given, i t  is less apt to be resorted 
to injudiciously than one given to a stranger or one which does not 
affect the estate of the person to whom i t  is given." 

Upon a consideration of the whole will, we conclude that Mrs. Brown, 
if she did not acquire an absolute estate in fee, was given a power to 
appoint absolutely in fee, and the exercise of the power will vest in  the 
purchaser such an estate. T r o y  v. T r o y ,  suplma; Alexander v. Cunfi ing-  
h a m ,  supra. What mill be the result if Mrs. Brown dies ~ ~ i t h o u t  having 
fully exercised the power as to all of the property, we need not say, as 
that question is not before us. Nor  can we undertake to decide matters 
relating to the title of other persons who have bought from her, as they 
are not parties to this suit and will not be bound by our decision, 

Before taking leave of the case, we may remark, with propriety, that 
i t  is not necessary for the executors to join in the deed. The will does 
*lot provide that they shall unite with Mrs. Brown in making any sale 
of the land or in exercising the power. The fourth clause evidelltly 
refers to the first, as i t  is the duty of the executors to pay the debts and 



N. C.] SPRING TERN, 1913. 

funeral expenses and, if necessary, to sell the property or so much 
thereof as may be required for that purpose. XcDowell v. 
White ,  68 K. C., 65 .  We, haae said that  Mrs. Brown's power (224) 
of disposition under the will is  subject to the payment of t.he debts 
of the testator, so that  the purchasers from her will, of course, take 
subject to the encumbrance. I f  they would have a clear title, they 
must be sure that  the debts and other liabilities a r e  paid, for  a man is 
required to  be just before he is  generous, and his gifts, by will or other- 
wise, are made subject to the  payment of his debts, and in  this case he 
has expressly directed that  they must first be paid. 

Affirmed. 

GEORGE PEARSON, BY HIS NEXT FRIERD, V. H A R R I S  CLAY 
COMPANY. 

(Filed 7 May, 1913.) 

Naster and Servant-Negligence-Safe Place to Work-Cause Removed Since 
Injury-Contradictory Evidence-Instructions. 

The plaintiff was employed by the defendant to go upon a trestle of 
a railroad, which it was building, to dump dirt, and his evidence tended 
to show that while so engaged he went upon a plank, put there for the 
purpose, which gave way with him, and he thereby received the injury 
complained of in his action to recover damages. There was also evi- 
dence that this plank was defective, and per contra, and defendant re- 
sisted recovery on the ground of an accident: Held, evidence was com- 
petent that the plank had been replaced and nailed down since the in- 
jury, as contradictory of the defendant's contention that the injury could 
not have occurred as plaintiff claimed, and the court having restricted 
its application to this phase of the case, and excluded its consideration 
upon the issue as to negligence, in the charge to the jury, there was no 
error. 

APPEAL by defendant from Cline, J., at  November Term, 1912, of 
MITCHELL. 

The  plaintiff was employed by defendant to carry dir t  i n  a dump 
car  for the purpose of assisting i n  laying a railway. I n  order to do 
his work, h e  was required to go upon a trestle with his  car  to dump the  
dirt,  and while engaged i n  doing so he  stepped upon a plank, laid upon 
the ties 011 the outside of the rail or on the outer edge of the 
trestle, which gave way with him, and he fell across, the tie and (225) 
was badly ruptured. There was evidelnce that  the plank was 
defective. The  plank was placed there for him and his coservants to  
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stand o ~ i  when doing their w o r l ~  Plaintiff testified that the "plank was 
moss-grained and split off,,, letting him down on the cross-tiee. There 
were only two issues submitted to the jury: one as to negligence and 
the other as to damages. I t  was not contended that plaintiff had been 
guilty of any contributry negligence. Verdict and judment  for plain- 
tiff, and defendant appealed. 

John G. il/lcHee and Pless & Win,horne for plaintiff. 
Ckades E. Greene and IIuclggins & Watson for defertdant. 

WALKER, J., after stating the case: The defendant contended and 
introduced evidence to show that plaintiff was not injured in  the manner 
stated by him, but that he had been ruptured before the tinw of the 
alleged occurrence. The plaintiff was permitted to testify, over de- 
fendant's objection, that when he returned to his work after the injury, 
"the plank had been either pulled back and fixed, or a new one put 
there." The defendant objected to this'evidence, and argued here that 
it was incompetent as tending to show negligence of defendant, under 
Lowe v. Ellioti, 109 N.  C., 581; but the court carefully instructed the 
jury not to consideb it in that view, and it was admitted only to show 
that plaintiff had been hurt in  the way described by him, and for this 
purpose i t  was clearly admissible. Dillon v. Raleigh, 124 N.  C., 184. 
The very point is delcided in Tise v. Thornasville, 151 N.  C., 281, where 
plaintiff was permitted to show that a hole into which he had fallen, 
as he had testified, had been filled up after the occurrence, not to prove 
negligence, but to contradict defendant's assertion that the hole was not 
there a t  the time of the alleged fall, i t  having been filled up. Besides, 
Charles Gilbert, the plaintiff's witness, testified that he had "put the 
plank back and nailed it," and there was no proof that the defendant 
had done it so as to imply an admission of negligence on its part. I t  

was surdy competent to prove by Charles Gilbert that he had 
(228) restored the plank and securely fastened it since the occurrence. 

I t  not only corroborated the plaintiff, who testified, in  his own 
behalf, to the fact that the plank had been put back in  its place and 
nailed, but i t  tended to show that plaintiff was injured in  the mannefi 
described by him, contrary to the defendant's contention that the place 
was in such a safe condition that plaintiff could not have fallen upon 
the cross-tie as he alleges. The rule laid down in  Lowe v. Elliott is a 
sound and wholesome one, and should be strictly enforced, but it was 
adopted to promote justice, not to defeat it, and there is no room in this 
case for its application. ~efen-dants in negligence1 cases will not be 
permitted to avail themselves of the rule for the purpose of preventing 
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a f a i r  and  ful l  disclosure of per t inent  facts, not  tending to establish 
negligence. The only  exception of the  defendant upon  which a n  assign- 
ment  of e r ror  is  based i s  to  th i s  evidence. Wi thout  a n y  exception a n d  
assignnlent of error, i t  will  not  be heard  to  allege t h a t  there  was n o  
evidence of negligence o r  t h a t  t h e  i n j u r y  to  t h e  plaintiff  as the  result 
of unavoidable accident. Jones v. High Point, 123 N. C., 371, and  
cases cited. 

W e  find n o  e r ror  i n  t h e  rul ing t o  which exception was taken. 
N o  error. 

Cited: 8rnitlz r .  R. R.,  I70  N. C., 186;  ,1~cll~illnn v. R. R., 172 
N. C., 856.  

J. J. MEISENHEIMER v. S. B. ALEXANDER, JR., ET ALS. 
(227) 

(Filed 1 3  Mag, 1913.) 

1. Corporations-Stockliolders' Xeetings-Besolotio~~-Cox~sent. 
A stockholder in  a private corporation is bound by a resolution regu- 

larly passed at  a stockholders' meeting in accordance with its charter 
and by-laws, and when he is present a t  the time a measure is  formally 
passed, and votes or fails to vote thereon, he is ordinarily concluded. 

9. Same-Dimii~inliiiig Holdings of Stock-Contracts-Consideratio11-Bene. 
fits Received. 

The corporation agreed to issue 33 shares of its stock to plaintiff in  
consideration of the purchase price of his part of the option on the lands, 
and for services performed and to be performed by him, and a similar 
arrangement was made with the defendant P. Thereafter, the stock- 
holders of the corporation finding the requisite amount of stock could 
not be sold, and to ascertain the liability of each subscriber and to ar- 
range for deferred payments about to become due on the purchase price 
of the lands, held a meeting, the plaintiff being present, and either with 
his consent or without his protest, passed a resolution to the effect that 
shares should be issued to the subscribers only in the amount each had 
paid in cash, and that  as no services were required of plaintiff and P., all 
certificates issued to them in excess of the cash paid by them were to  be 
invalidated or canceled; and. further, to  meet the deferred payments on 
the purchase price of the land, the corporate charter be amended so a s  to 
permit an issuance of comnlon and preferred stock in certain amounts: 
Held, (1) the plaintiff was concluded by the resolution from claiming 
the ownership of the 33 shares, and from voting them in relation to the 
proposed amendment to  the charter; ( 2 )  if his right to these shares be 
regarded as  contractual, their withdrawal was supported by the consid- 
erations ( a )  that plaintiff would not be called upon to perform the serv- 
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ices required of him; (7.1) the consent of the other stockholders affect- 
ing his individual liability for the debts of the concern; ( c )  the benefits 
he has received, in common witli the other stockholders, from the surren- 
der by P. of his stock, similarly issued. 

3. Same-Annulment of Shares-Specific Performance-Damages. 
Where a corporation formed for a certain purpose requiring the sale 

of its stock in a certain amount, fails to  sell the requisite amount thereof, 
and finding i t  necessary to meet certain of i ts  obligations, its stockhold- 
ers provide by resolution for the issuance of certificates only for money 
actually paid in, and withdraws certain certificates issued to plaintiff for 
an option on certain lands to  be used in the enterprise, and for certain 
services to be rendered by him, to which the plaintiff, being present, does 
not object, and receives the benefits of the resolution: Held, a s  between 
the parties, the resolution had the force and effect of annulling the shares 
of plaintiff referred to, which is not the stock itself, but only prima facie 
evidence of ownership; and the question as  to whether the plaintiff's 
remedy was for specific performance of a contract or agreement,*based 
upon the resolution, or one sounding in damages, is not relevant to the 
inquiry. 

4. Cofporations-Decrease of Capital Stock-Notice-Resolutions Binding 
Between Parties-Creditors-Interpretation of Statutes. 

Revisal, sec. 1164, providing the method by which a domestic corpora- 
tion may decrease its capital stock, requiring the publication of proper 
notices, etc., is  for the protection of the stockholders of a corporation 
against its creditors; and a s  between the stockholders. a r~snlut ion for 
such purpose, if otherwise lawful and valid, will bind the members, and 
may be enforced by corporate action. 

(228) APPEAL from judqnent rendered at  chambers by W e b b ,  J., 
28 January, 1013 ; from ME~KLENBURG. 

Action to enjoin the issuance of 800 shares of stock, 400 of same 
being preferred and 400 common stock at  par ~ ~ a l u e ,  $100 per share, 
in a corporation known as the Equitable Realty Company, involving 
also a change of xame and amendment to charter of the company; 
heard on return to restraining order. On the hearing it was made to 
appear that plaintiff, holding certifickte for 33 shares of stock in said 
company, was present at the meeting when the issue was determined 
upon, and proposed to vote his 33 shares against the measure. He mas 
al low~d to vote 14 shares and pre~ented from voting the entire 33 shares, 
defendant insisting that this was the extent of his right. I t  was ad- 
mitted that the question depended on whether the facts in evidence 
establislied the right of plaintiff to vote these 33 shares, or raised serious 
questionq as to such right. 

The court entered j~~dgment  dissolving the restraining order, and 
plaintiff excepted and appealed. 
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G. .4. 8hp~f ford ,  C. .4, Dzwkett, and Stezuart & X c B a e  f o r  p l a i n t i f .  
B u r w e l l  & C a d e r  f o r  defendant .  

HOKE, J. The evidence tended to shom that on or about I 5  April, 
1912, plaintiff and one W. M. Paul had acquired and held an option 
on a valuable lot in  the city of Charlotte, known as the mansion house 
lot, at  the stipulated price of $80,000, and as a consideration had depos- 
ited their notes for $500 elach. That desiring to avail them- 
selves of their option, the holders, with others, chiefly the defend- (229) 
ants, proposed to foim a corporation and erect a sky-s~craper on 
such lot, to cost not less than $400,000, the undertaking to be entered 
upon when a bona fide stock subscription of $100,000 should have been 
obtained. I n  pursuance of this purpose, plaintiff and his associate, 
W. X. Paul, and defendants, subscribed to as much as 260 shares of 
said stock a t  par value of $100 per share. That i u c h  of the stock 
subscribed for  was on condition that the amount considered requisite, 
to wit, the $100,000, should be first subscribed, and s e ~ e r a l  of them on 
condition thaf they sliould be allowed to pay for their subscription in 
service of value to the company. That the option being about to ex- 
pire, the corporation having been first formed, the company took over 
the option and bought and took a deed for the property, paying therefor 
$20,000 i n  cash and securing the remainder of the contract price, 
$60,000, by notes to the vendee and deed of trust on the property to 
secure the same; the notes of plaintiff and Paul having been assumed 
by the company and liquidated in the de~al. I n  making the cash pay- 
ment of $20,000, the amount of $10,000 was raised on the note of the 
comnpany, indorsed by plaintiff and defendants, and the second $10,000 
was secured by second mortgage on the property. I n  taking over the 
option at  $5,000, the same mas paid for by issuing 33 shares, the shares 
in  controversy, to plaintiff and 17 shares to plaintiff's associate, W. X. 
Paul, and there; was exridenee tending to show that in addition to the 
option the plaintiff and W. I f .  Paul mere to give their services to the 
company in  the effort to obtain the amount of stock subscription con- 
sidered necessary to render the undertaking a feasible project. 

The evidence further tended to shom that the parties failed to obtain 
the amount of subscription dasirrd and d~anwd requisite for the purpose 
contemplated, and the subiscribers haring some concern as to their pos- 
sible Iiability to creditors by reason of their subscription, and desiring 
to settle the amount and question of such liability, assembled in  cor- 
porate meeting and passed resolutions as follows: 

At a called meeting of the stockholders of the Equitable Realty (230) 
Company, held in the office of Paul Chatham on the 25th dlay of 
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November, 1912, the following stockholders being personally present, 
S. B. Alexander, Jr., E. T. Garsed, Paul Chatham, C. C. Hook, C. A. 
SIeisenheimer, and J. J. Meisenheimer, and the following represented 
by prosy, W. H. Thompson, the follo~\-ing resolutions were unaninlously 
adopted : 

Whereas, at and before the organization of this con~,pany the follow- 
ing parties agreed to subscribe for the stock therein in  the amounts set 
opposite their respective names, filed with the secretary of this conz- 
pang, to wit: 

Paul Chatham . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .50 shares 
C. A. Meisenheirner. . . . . . . . . . . . . . . . . . . . . . . .  .10 shares 
S. B. 9lexander, J r . .  . . . . . . . . . . . . . . . . . . . . . .  . 2  5 shares 
E. T. Garsed.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  25 share's 
Charles C: Rook. .  . . . . . . . . . . . . . . . . . . . . . . . .  .25 share~s 
W. G. Rogers. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .25  shares 
Walter M. P a u l . .  . . . . . . . . . . . . . . . . . . . . . . . . .  . 2 5  shares 
J. J. Xeisenheinier.. . . . . . . . . . . . . . . . . . . . . . . .  shares 
Robert E. Milligan. . . . . . . . . . . . . . . . . . . . . . . .  . I 0  s h a m  
T. C. Thompson Brothers, approximately. . . . .  .35  share's 
TV. R. Ebert . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5 shams 

The original incorporators, to wit, W. F. Rarding, TV. 0. Gardner, 
and 3'. H. Chamberlain, having thereltofore each subscribed for ten 
shares ; and mhereas the said S. B. Alexander, Jr., E. T. Garsed, Charlels 
C.  Hook, W. B. Rogers, T. C1. Thompson Brothers subscribed for the 
n u m b e ~  of shares of said stock in said company set opposite their 
relspective names as above, upon the condition that the same should be 
paid for in services to be rendered thei corporation in the construction 
of a fourteen-story building to be located a t  the corner of Church and 
West Trade streets in  the city of Charlotte, and the said Walter M. 
Paul and J. J. Meisenheimsr subscribed for the shares of stock in said 
company set opposite their respective names as above, on condition that 
the same should be paid for in  services rendered and to be r e n d e ~ d  the 
said corporation, and in  consideration of the assignment of an option 

which the said Paul  and Meisenheimsr had upon the lot of land 
(231) above referred to; and mhereas the other stockholders above 

mentioned subscribed for stock set opposite their respective n a m s  
on condition that the company would proceed forthwith to the erection 
of said buildings upon said lot, all of which conditions were by the 
mutual mistake of the parties left out of the paper-writing, signed by 
them; and whereas, since the organization of said con1,pany the follow- 
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ing parties have paid i11 upon said stock subscriptions, the following 
amounts, to wit: 

Dr. C. A. Meisenheirmr . . . . . . . . . . . . . . . . . . . . .  $1,400.00 
J. JI Meisenheiiner. . . . . . . . . . . . . . . . . . . . . . . . .  1,400.00 
Paul  Chatham .-.. ; . . . . . . . . . . . . . . . . . . . . . . . . .  1,400.00 
E. T. Garsed.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,400.00 
T. C. Thompson Brothers.. . . . . . . . . . . . . . . . . . .  1,400.00 
Hook Rogers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,400.00 
8. B. Ale~xander. . . . . . . . . .  .. .. . . . . . . . . . . . . .  1,400.00 

. . W. 31. P a u l . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,200.00 

for which certificates of stock h a w  been issued them respectir-ely; and 
whereas, i t  has been decided by the stockholders and officers of said 
corporation that i t  is not expedient at  this time to proceed with the 
eajection of siid building upon the lot aforesaid, in view of the fact 
that a ~ufficient amount of stock has not been subscribed to) enable the 
company to proceed therewith, thereby reudering it unnecessary that 
the parties above named should render the services with which they 
were to pay for their respectiae stock subscribed, and that those who 
made cash subscriptionts should pay the same into the treasury of the 
company : Therefore, be it 

Resolved unanimously, That each of the stockholders and stock sub- 
scribers to this corporation be and is hereby released from, any a& all 
liabilities on his respective stock subscription to said corporation be- 
yond the amount which he has paid in  in cash and for which stock 
certificates have been issued, i t  being recognized by this company that 
it is unable to fulfill the conditions upon which said stock subscriptions 
were made. 

I t  is Further Resolved,  That the certificates of stock issued (232) 
to the said Walter 31. Paul and J. J. Me~isenheimer for the oriqi- 
nal amount of their subscriptions be for a like reasou surrendered, and 
that new certificates be issued to each of them for the amount of cash 
pbid in by them respectively as above set forth. 

There being no further business, the meeting adjourned. 
Par-L Crra~Hanr,  Chairman. 

CHABLES C. HOOK, Secr~tary .  

The evidence of defendant mas to the effect that plaintiff was present 
a t  the meeting and voted for these resolutions, and of plaintiff that 
he mas present and did not 1-ote or make protest against them. I n  
pursuance of the same, certificates of stock mere issued to the different 
subscribers other than plaintiff W. M. Paul, the associate of plaintiff, 
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as original holder of the option, surrendering his 17 shares, the number 
issued to him by the! company at the time the option was taken over. 
The plaintiff, who has received a check for $17.01, the difference be- 
twepn the par value of the 14 shares to which he was entitled by the 
terms of the resolution and the caish paid in by him, to wit, $1,417.01, 
but has not received and has declined to take the 14 shares or to sur- 
render the 33 shares of original issue. 

Thirty thousand of the indebtedness for the purchase money being 
about to mature, the company having no available means to meet the 
demand, i t  was formally proposed to a m ~ n d  the charter, make the issue 
of stock at present in question, to wit, 400 shares preferred and 400 
common stock, as a means of relieving the company and raising the 
money required to pay the claim. I t  is assumed and seems to be agreeld 
upon as determinative that, at the corporate meeting when this was 
decided upon, the measure was properly carried, if pla'intiff had the 
right to vote only 14 ehares of stock, and that i t  would fail if he had 
the right, as claimed by him, to vote the entire 33 shares. I t  may be 
well to note that the resolutions referred to, after reciting that plaintiff 
and W. M. Paul had made their subscriptions on condition that same 
should be paid for in services rendered and to be rendered and on 

assignment of the option, contains provision : 
(233) '(Therefore, be i t  Resolved, That each of the stockholdens and 

stock subscribers to this corporation be and is hereby released 
from any and all liabilities on his respective stock subscription to said 
corporation, beyond the amount which he has paid in caish and for 
which s~ock certificates have been issued, i t  being recognized by this 
company that i t  is unable to fulfill the conditions upon which said stock 
subscriptions were made. 

"It is Further Resolved, That the certificates of stock i~ssued to the 
said Wdter  M. Paul and J. J. Meisenheimer for the original a m u n t  
of their subscriptions be for a like reason surrendered, and that nem 
certificates be issued to each of them for the amount of cash paid in by 
them respective1.y as above set forth." 

On these, the facts chiefly relevant, we concur in the ruling of his 
Honor below, that plaintiff's right to vote should be restricted to the 
14 shares, and that he is concluded by the force and effect of the1 cor- 
porate resolutions above set out and the acts done pursuant theireto, as 
t o  any right to vote the lshares in excess of that amount. It is well 
llnderstood that a stockholder in a private corporation is bound by a 
corporate resolution rebgplarly passed in accordance with its charter and 
by-laws (Clark on Corporations, p. 460), and although attended with 
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s o w  irregularities, a niember who is present when a measure is for- 
mally passed and ~ o t e ~ s  for the same or fails to make protest, is ordi- 
narily concluded. 1 Cook on Corporations, 6th Ed., sees. 39-730; 
Callahan v. Ditch Po., 37 Col., 331; Wood v. Waterworks, 44 Fed., 146. 

I t  is urge1d for plaintiff, as we understand his position, that his 
option v:as a valuable right which he has passed to the company, and 
that this trar~lsaction should be regarded as an executory agreemenu to 
sui~ender  33 shares in  exchange for the 14, and that as to him the 
resolution providing for such exchange is unenforcible, from a total 
lack of consideration. 

I t  is  not infreqncntly true that as between the corporation and its 
stockholders and the stockholders themiselves, a by-law or resolution of 
the corlipany niay be considered as a contract. Trust  Go. v. Abbott, 
162 Mass., 148; 10 Cyc., 351. But assuming, as plaintiff contends, that 
this i s  a case calling for the application of the principle5 the 
further premise of defendant cannot be maintained, that on the (234) 
facts in  evidence there is a total lack of eonside~ation. I n  a 
case of this kind the consent of one stockholder may well be regarded 
as a consideration for the consent of the others, and the position is 
emphasized in  this instance by the fact that W. 11. Paul, the ae~sociate 
of plaintifi, as original holder of the option and who received 17 shares 
of stock as part of the 50 issued, has surrendered these shares pursuant 
to the ~ w o h t i o n  and received or has the right to the number equivalent 
to the actual cash paid in by him, about $1,200, thus giving the com- 
pany and plaintiff as one of its members the pecuniary value of the 
difference. And the surrender of this claim on plaintiff's services re- 
cited in the ~eeolutions as part of the consideration for the 50 shares 
and the relief agaiilst the contingent liability of plaintiff to creditors 
existent when stock has been issued in  payment for property, may also 
be referred to in support of the resolution. the same being one of the 
requisite steps in affording plaintiff protection from such a demand. 

Speaking further to plaintiff's position, that this resolution providing 
for the sirrender of the 35 shares and the issue of the 14 in lieu thereof 
should be treated as a contract or agreement: while contracts for the 
sale or transfer of Government securities or shares of stock on the mar- 
ket nacl readily obtainable, will not as a general rule be specifically 
enforced, i t  is otherwise when the agrelement, as in this instance, con- 
cerns s ! ~ &  of a different character and there are terms giving the 
contract special significance and presenting a case where the award of 
ordinary damages in case of breach ri~ould be inadequate. The dis- 
tinction adverted to is Tery well stated in Cook on Corporations, sec. 
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338, as follows: ('An entirely different rule p re~a i l s  as regards con- 
tracts for the sale of stock of private corporations. If the stock con- 
tracted to be sold is easily obtained in the market, and there are no 
particular reasons why the vendee should h a ~ e  the particular stock 
contracted for, he is left to his action for damages. But where the 
value of the stock is not easily ascertainable, or the stock is not to be 
obtained readily elsewhere, or there is some particular and reasonable 

cause for the vendee's requiring the stock contracted to be deliv- 
(235) ered, n court of equity will decree a specific performance and 

compel the vendor to deliver the stock." 
I t  is not required, howeoer, in this case that defendants should have 

recourse directly to this principle in the doctrine of specific performance 
or the remedy ordinarily available in such cases. The certificate for 
33 shares held by plaintiff i s  not the stock itself, but constitutes only 
prima fac ie  evidence of the ownership of that number of shares. Cook 
on Corporations, 6 Ed., see. 13;  Clark on Corporations, p. 260. And 
as between the parties, this resolution of 25 Xo~ember,  approved or 
certainly acquiesced in  by plaintiff, had the force and effect of annull- 
ing the 33 shares of stock held by plaintiff or reducing the same to 14, 
and the company was well within its rights in denying the right of 
plaintiff to vote the l q e r  number. 

It is further insisted for plaintiff that the reduction contended for 
is not valid because of the failure of the company and the parties to 
comply with the statutory requirements contained in Re~6sa1, sec. 1164, 
and particularly as to the publication of the proper notices; but i t  will 
appear from a perusal of the section that, this prorision as to notice 
is only necessary to afford the stockholders of a corporation protection 
against creditors. As between the parties, the reduction, if othemise 
lawful and valid and pursuant to resolutions properly passed, will bind 
the members, and may be enforced, as in  this instance, by corporate 
action. 

There is no error, and the judgment dissolring the restraining order is 
Affirmed. 

CLARK, C. J., not sitting. 
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(236) 
J. h1. HARTIS, ADMISISTRAT~R, v. CHARLOTTE ELECTRIC 

RAILWAY COMPANY. 

(Filed 13 May, 1913.) 

E7 idence-Depositio~~s-Personal Injury - Wrongful Death - Kegligence- 
Same Issue-Executors and Administrators-Parties. 

The difference between hearsay evidence and that obtained by deposi- 
tion is that in the latter instance testimony is taken before one who is 
empowered to administer oaths, and the adverse party is given full op- 
portunity to cross-examine; and where depositions have been regularly 
taken of a deceased person in his action for damages for negligence al- 
leged of the defendant in causing a personal injury, his administrator, 
in his action against the same defendant for death alleged as resulting 
from that same injury, involving the same subject-matter and the same 
issue of negligence, may avail himself of the testimony in the present 
action by introducing the deposition taken in the former one, notwith- 
standing his right of action rests by statute only, and that therefore the 
parties plaintiff in the two actions are technically not the same. 

BROWN, J., dissenting; WALKER, J., concurring in dissenting opinion. 

,APPEAL by plaintiff from Webb, J., a t  January  Term, 1913, of MECK- 
LENBGRG. 

I t  i s  alleged that  Maggie J. Har t i s  mas injured by the  negligence of 
the defendant on 2 1  May, 1910, and soon thereafter the said Maggie J. 
Har t i s  and her  husband commenced a n  action against the defendant 
to recover damages for the injury. 

During the pendency of that  action the deposition of the said Naggie 
J. Har t ie  was regularly taken and filed, and thereafter the said Naggie 
J. Har t i s  died. 

This  action was then commenced by J. M. Hartis, as  adnl;iaistrator 
of his  wife, to  recover dam~ages for her wrongful death, caused, as the 
plaintiff contends, by the injuries of 24 3Iay, 1910. 

Upon the tr ial  of the action the plaintiff offered as evidence the depo- 
sition taken in  the former action, which was excluded, and the plaintiff 
excepted. 

The  deposition, if admissible, contains material evidence on the issue 
of negligence, and the record shows tha t  the defendant had the oppor- 
tunity to cross-examine, although it did not do so. 

The  plaintiff having no other evidence of negligence, sub- 
mitted to a judgment of nonsuit, and appealed. (237) 

E. R. P r e s t o n  a n d  Nei l1  R. G r a h a m  for p1ainti.f. 
Burulell  & Candler for defendant .  
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ALLEN, J. The question presented by this appeal has not be,en here- 
tofore decided by this Court. 

I f  we adopt the rule prevailing in some jurisdictions, that there must 
be an exact identity of parties or of their privies and of causels of action 
before a deposition taken in one action is admissible in another, we 
must sustain the ruling of his Honor, because we have recently held in  
Broaclnnax 21. Broadmx that damages for wrongful death are not in the 
usual acceptation of the term, a part of the personal elstate of the de- 
ceased, and in Hood v. Telegraph Go., aate, 92, that the administrator 
or executor doels not sue because of succession to the rights of the 
deceased, but by virtue of his designation in the statute, and the deduc- 
tions from these authorities are that the causes of action are not iden- 
tical, and that the administrator in actions of this character is not in 
privity with the intestate. 

This rule finds support in Miller v. Qillespie, 54 W .  Va., 462; R. R. 
W. Gumby, 99 F. R., 197; 6 A. & E. PI. and Pr. ,  579, and1 is expressly 
adopted in  Murphy e. R. R., 31 Hun., 358, in  which a deposition was 
excluded under facts in all material respects like those before us. 

These authorities, in  our opinion, sacrifice substance to form, and 
exclude material evidence which has been subjected to the tests of truth, 
and in  favor of a party who has had an opportunity to cross-examine. 

The witness in this case was sworn at the tirnie of taking the deposi- 
tion by a competent officer; she testified as to the one fact upon which 
both actions depend-the cause of her injury; the plaintiffs in both 
actions were endeavoring to establish the same fact-the negligence of 
the defendant; the same party is a defhdant,  and it had the oppor- 
tunity to cross-examine; and the plaintiff in  the present action is the 
administrator of the plaintiff in the former. 

Professor Wigmore says, in referencse to identity of issues, in vol. 2, 
see. 1357 (1) : "It is sufficient if the issue was the same, or sub- 

(238) stantially so with reference to the likelihood of adequate cross- 
csamination, becanse the opponent has thus already had the fullq 

benefit of the security intended by the law"; and as to parties, in section 
1368: "It ought, then, to he sufficient to inquire whether the former 
testirr~ong was given upon such an issue that the party-opponent in  that 
case had the same interest and motive in his cross-examination that the 
present opponent has; and the determination of this ought to be left 
entirely to, the trial judge7'; and he adds, while discussing the admissi- 
bility of a deposition taken in  another action : "It is enough to suggest 
that the situation is one that calls for common sense and liberality in 
the application of the rule, and not a narrow and pedantic illiberality." 
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Xr. Greenleaf, vol. 1, see. 163, says: "The chief reasons for the ex- 
clusiou of hearsay evidence are the want of the sanction of an oath 
and of any opportunity to cross-examine the witness. But  mhere the 
testimony mas given under oath, in a judicial proceeding, in which the 
adverse litigant was a party and mhere he had the power to cross- 
examine, and was legally called upon to do so, the great and ordinary 
test of truth being no longer wanting, the testimony so given is ad- 
niitted, nfter the decease of the witness, in any subsequent suit between 
the same parties7'; and in section 553 : "We have seen that in regard 
to the admissibility of a former judgment in evidenw it is generally 
necessary that the~re be a perfect mutuality between the parties; neither 
being concluded unless both are alike bound. Rut with respect to 
depositions, though this rule is admitted in its general principles, yet it 
is applied with more latitude of discretion; and complete mutuality or 
identity of all the parties is not required. I t  is generally deemed suffi- 
cient if the matters in  issue were the same in both cases, and the party 
against whom the deposition is offered had full power to cross-examine 
the witness." 

In Tiffany on Death by Wrongful Act, see. 192, the author says: 
"It has heen held that. in  an action under the statute, it is,admissible 
to prore the testimony of a deceased witness in a suit by the1 
intestate for the personal injury which abated on his death, upon (239) 
the ground that the causes of action wetre the sanie, and that 
the admissibility of such evidence turns rather upon the right to cross- 
examine than upon the precise nominal identity of the parties." 

This rule, approved by the text-writers, from which we h a ~ ~ e  quoted, 
that the admissibility of the deposition is not dependent upon exact 
identity of p r t i e s  and causes of action, but rather upon identity of 
the question being inrestigated and upon the opportunity of the party 
against whom t l ~ e  depo~iLio"il, i s  ofeyed to cross-examine, has been 
adopted in Drrwson v. Smith's Will, 3 Houst. (Dsl), 340; Wade v. King, 
19 Ill., 208 ; Watson v. 9t. Paul 19. R., 76 Minn., 362 ; Andricus v. Coul 
~ o . , ' 1 2 1  Ky., 731; R. R. c. Henyst, 36 Tex. Ciy. Xpp., 219; and i t  has 
been held in three cases (R. R. v. Venable, 67 Ga., 699; R. R. v. Stout, 
53 Ind., 158, and V7alke~ton v. Erdmm,  23 Can. Sup. C., 352) that a 
deposition taken in  an action to recover damages for personal injuries 
is admlissible in evidence in  a subsequent action against the same de- 
fendant to recover damages for wrongful death, which is the case at bar. * 

I n  the Georgia case the mother had sued for personal injurie~s to 
herself hy the railroad coqpany, and in that case her interrogatories 
were taken. Subsequently she died, and her child, by next friend, sued 
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for her homicide, and recovered. Objection was made to the introduc- 
tion of her testimony on the formier trial, but it was a d e t t e d ,  and the 
Court said: "The admissibility of the interrogatories turns on the 
questions whether the action was substantially on the same issue and 
substantially between the same parties. Substantially, we think that 
the issue was the same. The injuries for which she had sued caused 
her death, and for that result of those injuries the child sued. . . . 
I t  is true that the child could not have sued had not her mother died; 
and in  the miother's case the literal cause of action is the i i i j u i ~  done 
her, not resulting in death, and in  the child's the literal cause of action 
is the homicide; but the substantial cause in  both cases is the one ciause 
of both actions, the wrong done by the railroad company, and that was 
the issue. The interrogatories mere introduced, too, only in respect to 
the injury and the manner i n  which i t  was done and how i t  occurred, 

and this was the real thing in issue in  both cases. Was the 
(240) company negligent or diligent ? Was the mother 2 These were 

the main, substantial questions a t  issue." 
In  the Indiana case i t  was said that, "On the trial of an action 

brought by an administpator to recover damages for the death of his 
intestate, caused by the wrongful act of the defendant, evidence is ad- 
missible to prover what was the testimony of witnesses, ~ i n c e  deceasd, 
on the trial of an action brought by said intestate; and abated by his 
defatb, for damages for injuries caused by said wrongful act"; and in  
the case from Canada: "Though the cause of action given by Lord 
Campbell's Act for the benefit! of the widow and children of a pewon 
whose death results from injuries received through negligence is differ- 
ent from that which the deceased had in his lifetime, yet the material 
issue9 are substantially the same in  both actions, and the widow and 
children are in effect claiming through the deceased. Therefore, where 
an action is commenced by a person so injured in which his eridence 
is taken tEe belze esse and the defendant has a right to cross-examine, 
such evidence is  admissible i n  a subsequent action taken after his death 
under the act." 

This rule, confined to facts like those before us, commends itself to 
our judgment as based upon reason and authority, and i t  i s  just, as it 
deprives the defendant of no right and permits a trial of the issue 
between the plaintiff and the defendant upon its merits. 

The cross-examination in the two cases would be, practically the same, 
as the two facts to be investigated in  each would be negligence, and the 
extent of tho injuries, unless i t  would be broader and more extended in  
the first, due to the fact that in  an  action for personal injury recovery 
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may be had for expenses, pain, loss of time, impaired capacity to make 
a living, etc., while in an action for wrongful death the inquiry ae to 
danlages is confined to the single question of the present value of net 
earnings, based on life expectancy. 

The sum demanded in  the first, $10,000, the same being de- 
manded in the second, was sufficient to put the defendant upon (241) 
notice of the importance of the action. 

We are of opinion the deposition ~ v a s  competent, and a new trial is 
ordc~ed. 

Sen-  trial. 

BROWX, J., dissenting: I am 'of opinion that the deposition is in- 
conipetent evidence in  this oase, for these reasons: 

1. The parties to the two actions were different. 
2. The causes of action ~vere different. 
3. There was no privity of interest between the parties to the first 

and second action. 
4. The cause of action for wrongful death of plaintiff's intestate did 

not exist vhen deposition was taken in first action. 
6 .  That deposition was never opened or ordered to be admitted in  

evidence i n  the first action. 
I n  ;11u~plzy v. R. R., 31 Hun., 358, which was an administrator's 

action for injuries causing death, the Court, in  ruling out similar testi- 
mony, said: 

"The deposition of the deceased, taken in an action prosecuted by 
him in his lifetime, was noti cornpetent evidence in  this action. That 
action terminated with the death of the plaintiff therein, and all inter- 
locntory proceedings went down with it, and are not, saved by section 
881 of the Code of Civil Procedure. While the plaintiff is the personal 
representative of the deceased, the action is prosecuted for the Fenefit 
of those vho  do not claini under him, but is  an original cause of action 
that did not exist in the lifetime of the deceased." 

I n  R. R. v. Gumby, 99 Fed., 192, i t  was held by the Circuit Court 
of Appeals for the Second Circuit that testimony in  an action by an 
i n f a ~ ~ t  claini~ing damages for his pain and suffering from an injury is 
not admissible (the witness haring died in  the meantime) in a subse- 
quent action against the same defendant by the infant's mother, claim- 
ing danlages for loss of his services, there being no privity between the 
plaintiffs. 

The opinion in that case was very able and exhaustive, citing and 
disting&hing many authorities relied on in fasor of the admis- 
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(242) sion of the testimony, and quoting from marly others liold~ng 
contra, and is, therefore, instructive. 

To same effect are Xelson  v. Har?-ington, 1 L. R. A. (0. S.), 719 ;  
X i l l e r  v. Gillespie, 54 W. Va., 462 ; 6 A. and E .  P1. and Prac., 579. 

I n  Oliver v. R. R. (Ky.), 32 S. W., 759, it wns held that in an actloll 
by husband and wife for personal injuries to the ~ ~ i f e ,  depositioils taken 
in  a former action by the husband against the same defendant, for loss 
of services of the wife, caused by the same accident, were inadmissible, 
though they related u~holly to the character of the injury and rhe 
rqanner in which it was received, the Court saying: 

"And. although the depositions referred to relate wholly to the char- 
acter of the injury received by her (the wife), and the manner in which 
it was done, and are, therefore, pertinent to the question of legal 
liability, as well as measure of damages, in each action, still the per- 
sonal injury, if the result of the defendant's negligence, constituted 
two distinct causes of action, for one of which he (the husband) could 
alone sue, and for the other of which she (the wife) might hare sued 
alone in case of his refusal to join with her. ,4nd while reason for the 
rule mentioned does not exist to the same extent as if there had been 
different occurrences or transactions, we can very well see how disregard 
of it by the court might have taken defendant by surprise and deprived 
it of the advantage of developing, on cross-examination, adnlissions 
and col~fessions of the wife it mas not permitted to show in other suits. 
Moreorer, defendant could not be legally deprived of an opportunity 
afforded hini by enforcement of the rule, to again cross-examine the 
witnesses." 

I admit there are authorities cited in the majority opinion that hold 
the deposition admissible, but I am of the opinion that the conclusion 
reached by the courts whose opinions I have cited are more logical and 
convincing and better accord with our own decisions as to the character 
of this action. Hood v. Telegraph Co., ante, 9 2 ;  Broadnarc. v. B ~ o a d n a x ,  
160 N.  C.,  432; Hal l  v. R. R., 146 N. C., 345; s. c., 149 N. C., 108. 

I t  further appears that the deposition was never passed on, 
(243) opened, or admitted in evidence in the first action. That being 

so, the deposition never became legal evidence in the first action, 
and the court, therefore, had no power or authority to permit it to be 
opcene6' for the first time, upon notice given by the plaintiff in the 
present action. 

MR. JITSTICE WALKER concurs in thii opinion. 
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W. S. EDWARDS v. THOMAS J. PRICE. 

(Filed 13 May, 1913.) 

Character IVitnesses-Impeaching E~idence-ddnlissibility. 
A witness introduced to impeach the character of a party who has 

testified may only be asked as to the general character of that party by 
the one introducing him; but after affirmatively answering the question 
the witness may qualify his own testimony by stating that his knowledge 
thereof extends to certain localities and for certain stated qualities. Tes- 
timony as to specific acts is not admissible for the purpose of impeach- 
ment of character of witness. The rule as to the admissibility of this 
character of evidence stated by CLARK, C. J. 

APPEAL by defendant from 0. H. Al len ,  J., at  August Term, 1912, of 
ALLEOHASY. 

R. ,4. Doughton for plaintif. 
T .  C. B o w i e  for de fendan t .  

CT~AKE, (3. J. This  is an  action to recover damages in a horse trade, 
alleging breach of warranty and deceit. 

The  fimt and second assignnlents of error are abandoned by not being 
stated in the appellant's brief. Rule 34. We find no error i n  the other 
assignments of error, except the fourth assignment of error and the  
fifth, wuenth, eighth, and ninth, which present the same proposition. 
The  tenth aslsignment of error is that  the witness, when asked as  to the 
genera! rerutation of the defendant, answered tha t  he knew only h is  
general reputation as a horse trader around Jefferison and down i n  
Wilkes County, but he did not know his reputation in his OXTI 

comn~unity, nor anywhere except as a horse trader, which was (244) 
bad in  the localities named. 

It is not competent for  the party introducing the character witness 
to ask further than as to the general character of the party impeached. 
Bu t  the witness can qualify his own testimony by stating that  he  does 
not know the general character, but only in  celrtain localities or  fo r  
certain qualities. The  witness's means of knowing the character of 
the defendant mas confined, i t  seems, to those localities and to tha t  one 
business which seenis to have been the occupation of the defendant i n  
those localities. The defendant had testified in  the case. We do not 
see that  the defendant has sustained any injury i n  regard to the admis- - 
sion of this evidence. He had the right to cross-examine, and there 
mas much other evidence as to character, both for and against him. 
The fourth exception was:  "Did not the defendant have the general 
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reputation of having seduced Miss Bievins, an innocent and rirtuous 
svoinan?" I t  was error to admit this question. As was also the ad- 
nlission of the same question and answer as to other witnesses, as set 
'out by assignments of error 5,  7, 8, and 9. 

The rule as to this matter has been fully settled by many decisions 
in  this Court. I t  is this: The party himself, when he goes upon the 
witness stand, can be asked questions as to particular acts, impeaching 
his character, but as to other witnesses i t  is only, cornbetent to ask the 
witness if he "knows the general character of the party." If he an- 
swers "No," he must be stood aside. I f  he answers "Yes,') then the 
witness can, of his own accord, qualify his testimony as to what extent 
the cha~acter  of the party attacked is good or bad. The other side, 
on cross-examination, can ask as to the general chamcter of the, party 
for particular rices or virtues. Dut i t  is not permissibla either t o  
show distinct acts of a collateral nature nor a general reputation for 
having con~mitted such specified act. McKeIway Ev., sees. 123, 125; 
1 Gr. -ETT., sec. 461-b. To perniit this would protract trials to an 
indefinite extent by permitting the investigation of numerous incidents, 

if not indeed the whole life of the party, and would distract the 
(245) attention of the jury from the real points at issue in  the case 

and turn the trial into an invelstigation of the character of the 
party. I t  is important to confine the rule strictly as above stated, both 
to concentrate the attention of the jury upon the matters in  issue and 
to avoid unnecessary length of trials. 

The Court is reluctant to give a new trial upon a matter of this kind. 
But aside from the necessity, for the reasons already given, for restrict- 
ing inquiries, i t  is also1 extremely probable that questions. of this kind 
would prejudice the defendant not merely as to the weight to be giren 
to his testimony, but also upon the merits of the case. The proposition 
as Tve hare  laid i t  down is clearly stated in  S. v. Rullard, 100 N .  C., 
487, and i n  many cases there cited; Narcom v. Adams, 122 N .  C., 222; 
8. a. Ilairstolz, 121 N. C., 579. 

The same rule mas reiterated and again clearly stated by Allen, J., in 
8. v. Holly, 155 X. C., 492, gising the reasons requiring the mainte- 
nance of the well-settled rule, and citing numerous cases, with the 
reasons for its maintenance. 

We must direct a new trial for this 
Error. 
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TRUSTEES O F  CATAWBA COLLEGE i. MRS. ZETA M. FETZER, 
EXECUTRIX OF P. B. FETZER, DECEASED. 

(Filed 13 May, 1913.) 

Bemoval of Causes-Executors and Administrators-Answer-Waiver-In- 
terpretation of Statutes. 

A motion to remove an act-ion brought in the wrong county against an 
executor must be formally made at the term of court for filing pleadings 
and before answer filed; and where answer has been filed and withdrawn 
for the purpose of the motion, at the proper term, the right to remove will 
be taken as waived. Revisal, see. 425. 

APPEAL by defendant from D a n i e b ,  J., a t  February Term, 1913, of 
CATAWBA. 

Action to relcover on a note for $1,000, executed by P. B. Fetzer, 
testator of defendant, heard on motion to remove cause. 

The action was instituted in  Catawba County, returnable to (246) 
February Tern?, 1913, comme~ncing 3 February. Verified com- 
plaint was duly filed 11 December, 1912 ; verified answer to merits filed 
5 February, 1913; formal replication filed 8 February, 1913. Defend- 
ant is  executrix of the obligor of the note, duly qualified and acting 
as such i n  the county of Cabarrus, and, later in  the term, to wit, on 
10 February, having obtained leave to withdraw her answer, mlade a 
motion, in  writing, to remove the cause for trial in  said county of 
Cabarrus. The motion was denied, and defendant excepted and ap- 
pealed. 

George Ad'cC'orkle, B. R. Moorc, and W.  A. golf for plaintiff .  
L. T .  Hartsell  for defendant.  

HOKE, J. Our statute, ~ e v i k l ,  see. 425, provides that, "if the county 
desipated in the summons and complaint be not the proper county, 
the action may, notwithstanding, be held there, unless the defendant, 
before the t i n e  for answering expires, demands, in  writing, that the 
trial be held in  the proper county." Constraing the section, our Court 
holds that, "in order for a litigant to avail himself of the right, con- 
ferred by the statute, the motion to remove must be formally made and 
in  apt time," and furtrher, that, although a defendant might have an- 
swered at  any time during the term, his time to answer has expired, 
within the meaning of the law, whenever he has fiIed a formal answer 
to the merits. Com25y Bocfrd 8. Bfate Board, 106 N. C., 82; M c M h  
v. Hami l ton ,  71 No., 300. I f  i t  be conceded that a, right of removal 
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exists i n  t h e  present case, the  defendant  having filed formal  answer, 
mus t  be taken to h a r e  waived h i s  privilege of removal. 

T h e  anthorities a r c  decisive against  t h e  defendant's position, a n d  
t h e  judcrnent of the  Superior  Court ,  denying t h e  motion is, 

Affirmed. 

E. M. ASBURY ET AL, v. TOWN O F  ALBEMARLE. 

(Filed 13 May, 1913.) 

1. Cities and Towns-Waterworks-Legislative Restrictions-Derogation of 
Rights-Interpretation of Statutes. 

A statute which is mandatory, and i s  in derogation of the usual and 
common rights of a municipality to construct or purchase, as  well as  to  
manage, its public utilities in  the exercise of a sound discretion by the  
municipal authority, must be construed liberally in favor of the public 
and strictly against those specifically favored. 

2. Same-Words and Phrases. 
When woi.ds are  used in the expressions of a statute which have a 

well known legal meaning, and nothing appears therein which would 
show that  a different meaning was intended by the use of these words, 
there is no ambiguity of expression for the courts to construe, the pre- 
sumption being that  the lawmakitng power had expressed its intent ac- 
cording to the legal significance of the words i t  had employed. 

3. Same"Corporations." 
Chapter 86, Public Laws of 1911, provides that  a municipal corpora- 

tion, before undertaking to build "any public system of waterworks, shall 
. . . first acquire, either by condemnation or purchase, the property 
of such system already laid, operated, and maintained" by a "private or 
quasi-public corporation," within the municipality, etc.: Held, the word 
"corporation" has a definite legal meaning, and will not be construed to 
embrace a n  unincorporated company of individuals, or a partnership, 
operating and maintaining a waterworks plant within the limits of the 
muncipality. Eflalzd v. R. R., 146 N. C., 135, cited and distinguished. 

4. Cities and Towns-Waterworks-Acquisition of PlantDiscretion-Private 
Plants-Constitutional Law-Legislative Restrictions. 

A water plant is a necessity which a municipal corporatio'n may, in  
its discretion, acquire for the benefit of its own citizens, and the exer- 
cise of this  discretion is  local in  i ts  nature, not governmental in  charac- 
ter, and is subject to  the constitutional legislative restraints .upon private 
corporations; hence an act of the Legislature which provides that before 
constructing its water plant the municipality shall acquire by purchase 
or condemnation a system maintained in its corporate limits by a pri- 
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vate corporation, etc., is an unconstitutional interference by the Legis- 
lature in attempting to control the municipality in the exercise of i t s  
discretion in  the management of its local affairs, and is  an undue limlta- 
tion upon the right of local government. 

HOKE and ALLEY; JJ., dissenting. 

APPEAL by defendants from Cooke, J., at  September Telrm, (248) 
1912, of STAKLY. Action to restrain defendants from proceed- 
ing  ~ 4 t h  the construction of municipal waterworks i n  the town of 
Albernarle. Motion to nonsuit was overruled. Certain issues were 
submitted to a jury, and under the instructions of the court found for  
plaintiff. The court rendered judgment tha t  the defendant commis- 
sioners '(be, and each of them, peremptorily commanded and directed 
to proceed forthwith to acquire the t~aterwo~.lrs  system o r  plant of the  
plaintiffs described in  the complaint i n  the manner provided by chapter 
86, Pltblic L a m  of 1911," etc. 

The defendants appealed. 

,I. R. Price, R. L. Brown, and Rurw~11 d! Cnnsler for plaintif f .  
R. L. Smith, and  U a n l y ,  Hcndren d Womble for defendant. 

BROWN, J. Chapter 86, Public I . a m  1911, among other things, pro- 
vides that  ('whenever any incol*porated town or city, which under this o r  
by special act has been or may be authorized, f rom the sale of bonds, 
or  otherwise, to build, operate, and maintain a public wat.erworks . . . 
there shall have been constructed in said town or city by any private o r  
qz~asi-public co~pora t ion  . . . watem-orks . . . then in  active opera- 
tion and serl ing the public, which construction or operation v a s  au- 
thoriled by said town or city . . . then before constructing any 
proposed system of waterworks . . . heretofore o r  hereafter authorized 
by law, along or upon the streets occupied by such private or quasi- 
public corporation, the town or city within which snch utilities are 
lacated and owned, proposing to build any public system of waterworks, 
shall, before undertaking to do so, first acquire, either by purchase or 
condemnation, the property of such.system already laid, operated, and 
maintained by such private or quasi-public corporation. (Then 
follows the machinery pointed out i n  the said act for the acquire- (249) 
ment by condemnation of the propertv aforesaid.) 

The  defendants contend, among other defenses: 
1. That  upon all the e~ idence  the plaintiff's plant is  not  a "system 

of wateiworks" constructed by a private or quasi-public corporation in 
"actixfe operation and s e i ~ i n g  the public," and therefore the plaintiffs 
do not come within the act. 

203 
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2. That the act is unconstitutional. 
We are of opinion that the allegations of the complaint as well as 

the evidence in support thereof fail entirely to bring the plaintiffs 
within the terms of the act of 1911, commonly known as the Battle Act. 

The evidence shows that the waterworks plant which the plaintiffs 
are  endeavoring to compel the town to take over was not constructed 
or owned by a private or yuusi-public corporation, but was constructed 
and is owned by a partnership, and that at  the time of the plaintiff's 
demand under the act this private plant was not "in active operation, 
serving the public,'' within the sense and meaning of the law. 

This statute is mandatory and not directory in its terms. No dis- 
cretion is' left to the municipal authorities. Again, the statute is in 
derogation of the usual and coqmon rights of all municipalities to 
construct or purchase as well as to manage their public utilities in  the 
exercise of a sound discretion by the municipal authorities to manage 
them for the public good. 

Statutes in derogation of common right6 or conferring special priv- 
ileges" are to be construed liberally in favor of the public and strictly 
against those specially favored. Also, where the requirements of a 
statute are mandatory in terms, it must be strictly construed. 36 Cyc., 
1113. 

Another rule applicable to the construction of statutes is that when 
they make use of words of definite and well known sense in the law, 
they are to be receiveld and expounded in the same sense in  the statute. 
Adams 21. Turrentine, 30 N. C., 149. I n  that case Chief Justice Rufin 
says: "Indeed, this rule is not confined to the construction of statutes, 
but extends to the interpretation of private instruments. There are 

exceptions to it, where it is seen that a word is used in a sense 
(250) different from its proper one in instruments made by a person 

inop consilii. But that is a condition in which the Legislature 
cannot be supposed, and, therefore, although the intention of the Legis- 
lature, as collected from the whole act, is to prevail, a technical t a m  
having a settled legal sense, cannot be received in any other sense, 
unlests at the last it be perfectly plain on the act itself what that other 
sense is. Thiisl principle, which is as well one of common sense as of 
common law, seemls to be decisive of the present question.'' 

It is well settled that the province of construction lies wholly within 
the domain of ambiguity, and that if the language used is clear and 
admits but one meaning, the Legislature should be taken to mean what 
i t  has plainly eapressed. Hamilton 1). Bathhone, 115 U. S., 421; 26 
A. and E. Enc., 598. 



As X v .  Juslice Story says in Gardner v. CoZlzns, 2 Pet. (U.  S.), 93, 
"What the legislative intention was can be derived only from the words 
they have used, and me cannot speculate beyond the reasonable import 
of those words; the spirit of the act must be extracted from the words 
of the act and not from conjectures aliunde." 

Where the wolds used are plain and have a well known meaning, 
'(any departure by the conrts from the language used would be unjusti- 
fiable assumption of legislative power." Foley v. People, 1 Ill., 5 7 ;  
26 A. and E. Enc., 598. 

The words "private corporation" and "quasi-public corporation" are 
technical terms of well known significance in the law, and so much so 
that i t  is unnecessary to define them. 

I n  the use of such terms we haye no right to say that the Legislature 
intended also to embrace a single individual or a partnership. The 
latter is a contract between private individuals for the purpose of trade - 
or gain. Their relation to the public is very different from that of a 
corporation. 

Efland v. R. R., 146 S. C., 135, is not a piecedent. I n  that case we 
held that the word "companies" as used in the statute was plainly 
intended to embrace "all corporations, companies, OF persons" engaged 
as common carriers in transportation of freight. 

The word "company" has no such technical and legal meaning (251) 
as the word "corporation." 

The authorities generally hold that ('company" is a generic and com- 
prehensive word, and may include individuals, partnerships, and corpo- 
rations. 8 Cyc., 399. 

But we are cited to no authority which holds that thk word "corpo- 
ration" may include a partnership or an uni 'n~or~orated association of 
individuals. 

I t  is said that this construction will work a great hardship on plain- 
tiffs. That is not our fault. I f a  lex scripfa est. I f  the Legislature 

- intended to include an individual oy partnership, it should have so 
declared by appropriate and unambiguous language. 

I t  is not probable that the General Assenlbly intended to compel 
municipalities to purchase such prirate waterworks as the entire evi- 
dence in this case shom plaintiffs' plant to be. As a sample, we copy 
from the evidence of plaintiffs' witness Finger, who had charge of the 
plaintifls' plant since 1905 : 

"The average daily capacity of the plant is 15,000 gallons. We have 
been pumping this amount for the last two or three months. I t  has 
about the same capacity in the winter-time. Our customers use about 
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as much again water in the summer as they do in the winter. During 
the dry season this s u m e r  we have furnished water from 6 o'clock in 
the morning to from 12 to 2 in the afternoon. When we turn i t  on, 
there is from three to five thousand gallons in the tank, which is drawn 
out almost immediately by the customers and put in buckets and tubs." 

Plaintiffs have 185 customers in the town, and there are 240 other 
families unsupplied. The plant has one tank of 1,000 gallons capacity 
only on a 40-foot tower. I t  furnishes not mDre than a third of the 
business houses and no supply a t  all for fire purposes. I t s  pipes are 
so small as to be useless for fire protection and are worthless in  the 
construction of a new plant. 

The evidence shows that the town is now installing a large and mod- 
ern plant with a 100,000-gallon tank on top of a 112-foot tower. There 

will be, when completed, 5 miles of distributing pipe ranging 
(252) from 10 inches to 6 inches in diameter, and that the capacity 

will be threefourths of a million gallons per day. 
The defendants offered to prove by a civil engineer that no part of 

the property or system of waterworks belonging to the plaintiff could 
be or could have been used or utilized by the defendant as a part of its 
proposed system of waterworks, and that as a part of its proposed 
system of waterworks i t  would have no value to the town. 

While this evidence was improperly excluded by the court, it is mani- 
fest from all the admitted evidence that the plaintiffs' plant could not 
be of the slightest value in constructing the new one. To purchase i t  
would be to take the money of -the taxpayers and devote i t  to a private 
use exclusively, and to give something for nothing-a result not con- 
templated by the statute. 

The learned counsel in this and the similar case of Shute v. Monroe 
have challenged in  their briefs the constitutionality of the act as bdng  
an invasion of the rights of municipal corporations under the organic 
law. 

We next come to consider the power of the Legislature to deprive 
a municipal corporation of the right through its governing body to 
exercise its discretion in the purchase of a waterworks or sewerage plant. 

I t  must be admitted that the act of 1911 attempts to do so, and places 
the municipality entirely in the power of a compulsory arbitration, 
without even a right of review or appeal to the courts. I f  this be a 
valid exercise of legislative authority, then the right to exercise its own 
discretion in a purely local matter is taken from the rntmicipality and 
the money of the taxpayers may be donated to a private, concern. 

By the action of a majority of the arbitrators, the city may be com- 
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pelled to purchase something which, according to the judgment of its 
own authorities, is of no sort of ~ a l u e  or use to it. 

Our Constitution recognizes nlunicipal corporations, and gives the 
Legislature power to create them, and also confers upon them the right 
to provide for the~ir necessary expenses. We have held that 
waterx~orks, se~erage ,  and some other public utilities are neces- (253) 
sarg expenses. 

We do not think the Legislature can dictate to a municipal corpora- 
tion the manner in which it may acquire its waterworks any more than 
i t  can dictate the kind of engine to b~ used in pumping the water. 
The priilciple of local self-government requires that this of necessity 
must be left to the so~md discretion of the municipal authorities. 

"lllunicipal corporations possess a double character: the one govern- 
mental, legislatiue, or public; the other, in a sense, proprietary or 
prirate. . . . I n  its governmental or public character the corporation 
is made, by the State, one of its instruments, or the local depository 
of certain limited and prescribed political powers, to be exercised for 
the public good on behalf of the State rather than for itself. . . . But 
in its proprietary or private character the theory is that the! powers are 
supposed not to be conferred, primarily or chiefly, from considerations 
connected mith the government of the State at large, but for the private 
ad~antage  of the compact comlmunity which is incorporated as a dis- 
tinct legal personality or corporate individual; and as to such powers, 
and to property acquired thereunder, and contracts made mith reference 
thereto, the corporation is to be regarded quoad hoc as a private corrpo- 
ration, or at least not public in the sense that the power of the Legisla- 
ture over it or the rights represented by i t  are omnipotent." 

I n  matters purely governmental in character, it is conceded that the 
municipality is under the absolute control of the legislative power, but 
as to its prirate or proprietary functions, the Legislature is under the 
same constitutional restraints that are placed upon it in respect of 
prirate corporations. 

The Detroit  Park  case, 28 Xich., 228, page 208 et seq., in 15 Amer. 
Rep. ; Bailey v .  S e z v  Y o r k ,  3 Hill, 531 ; P h i l ~ d e l p h i a ,  I$ .  F o x ,  64 Pa. 
St., 180; S m a l l  1 ' .  Dan?>ille,  51 Me.. 362; Western, College 2;. Cleveland, 
12  Ohio, 375; Dillon's Municipal Corporations (4  Ed.), volulhe 1, pages 
99 to 101, inclusive, and especially pages 107, 108, and pages 111 to 
123, inclusive. 

"It map be admitted that corporations . . such as . . . (254) 
cities, may in many respects be subject to legislatire control. 
But it will hardIy be contended that even in respect to such corpora- 
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tions the legislatiae power is so transcendent that it may, at its will, 
take away the private property of the corporation, or change the use~s 
of its private funds acquired under the public faith." 

Dartmouth  College case, 4 Wheat., 518, 694, 695; Cooley's Const. 
Lim. (6 Ed.), paies 284, 285, and 290; Hezuison ?;. S e w  Haven ,  37 
Conn., 475. 

The case of People v., N ~ d b u r t ,  24 Mich., 44, is in point. I n  a 
learned and forcible opinion. Judge  Cooley says : 

"The doctrine that within any general grant of legislati~e power by 
the Constitution there can be found authority thus to take from the 
people the management of their local concerns, and the choice, directly 
or indirectly, of their local officers, if practically aslserted, would be 
somewhat startling to our people." 

Again: "The officers in question involve the custody and control of 
the . . . sewers, waterworks, and public buildings of the city, and 
the duties are purely local. The State at  large may have an indirect 
iuterest in an intelligent, honest, upright, and prompt discharge of 
them, but this is on commercial and neighborhood grounds rather than 
political, and it i s  nol  m u c h  greater or m o ~ e  direct t h a n  if the S ta te  
line ezcluded the city.  Conceding to the State the authority to shape 
the municipal corporations at  its will, it would not follow that a similar 
power of control might be exercised by the State as regards the property 
which the corporation has acquired, or the rights in  the nature of 
property which have been conferred upon it." 

See, also, the opinion of Chief Just ice  Breese in People v.  mayor o f  
Chicago, 51 Ill., 17; People v. Batchellor, 53 N.  Y., 128 ; 1 Dillon Nun. 
Corp., '72. 

I t  is well settled that local conveniences and public utilities, like 
water and lights, are not provided by municipal corporations in their 
political or governmental capacity, but in that quasi-private capacity, 

in which they act for the benefit of their citizens exclusively. 1 
(255) Dillon Mun. Corp., p. 99 ; Sari Francisco Gas Co. v. S u n  Fran-  

cisco, 9 Gal., 453; Detroit v. C o m y ,  9 Mich., 195. 
The same doctrine is held by this Court, Pisher v. S e w  Bern,  140 

N. C., 506. Terrel l  v. Washing ton ,  158 N.  C., 288. 
A town cannot be compelled by the Legislature to undertake public 

improvements not governmental in  character. This is  well settled. 1 
Abbott Mun. Corp., 134. 

If the Legislature cannot compel a 'municipality to establish ~vater- 
works, how can it control the: exercise of its discretion by the munici- 
pality when it undertakes to install them? The exercise of such a 
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power would be destructive of the most cherished of local 
self-government. We are cited to a very strong and learned opinion 
directly in point, mate?- Co. v. Steele,  20 Mont., I .  

The Legislature of Montana passed a statute similar to the Battle 
Act. The Supreme Court of Montana held that the statute placed a 
restriction upon the municipality and made mandatory the incurring 
of indebtedness for the purpose of acquiring the plant if it decided to 
maintain and operate its own works. The Court,'in addition to other 
objections, declared the statute to be an infringement of the right of 
local self-governmknt inherently vested in all municipal corporations 
i n  a matter relating purely to its property rights and private affairs as 
distinguished from the rights and duties as an agency of the State. 

In  referring to the moral obligation to purchase an established plant, 
the Court said : 

"It is contended that the moral obligation of the city to assume this 
compulsory indebtedness is sufficient to support the law and relieve it 
of its unconstitutionality, if i t  be in conflict with the Constitution. 
But  we are unable to see what moral obligation the city is u n d e ~ ,  or 
has ever assumed, that will bring the matter under the rule contended 
for by counsel of respondent. 

"Tho city never agreed for all time to buy water from the plaintiffs. 
I t  expressly reserved the right to do otherwise. Plaintiffs' plant may 
not be capable of furnishing an ample supply of wholesome water for 
the inhabitants of the city, either now or as the city may expand 
or increase i n  population in the future. The plant and system (256) 
may be practically worthless. 

"The city may be able to secure the water system and supply for half 
what plaintiffs' plant would cost. I s  there any such moral obligation 
on the part of the city disclosed in this case as would justify this Court 
in  compelling it to assume the indebtedness necessary for it to assume 
in order to purchase plai~tiffs' plant, tax the people for money to meet 
such indebtedness, in total disregard of all these possible and probable 
events ? 

"Shall i t  be said, in obedience to this law, that the city authorities, 
the legal representatives of the inhabitants of the city, have no discre- 
tion in the premises, but must obey, notwithstanding disaster and 
oppressive taxation and ruin may come upon the people as a conse- 
quence ? 

"We think the two provisos of the law under discussion are in  viola- 
tion of the clauses of the Constitution quoted and referred to above, 
as well as the spirit of our g o v e m e n t a l  system, which recognizes 'that 
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the people of every hamlet, town, and city of the State are entitled to 
the benefits of local self-government.' 

"The law is not supported by any moral obligation, but is rather a 
violation of the law, the Constitution, as well as the principle of moral 
obligation invoked By the respondent. I t  violates the general rule of 
the law that the consent of parties to a c o n b c t  is1 necessary to its 
validity, whether the parties Be natural or artificial persons. 

' T T e  are at loss to find any theory of lam, equity, or justice upon 
which we can conscientiously sustain the constitutionality of the statute 
in question." 

This case is cited by the Federal Supreme Court in an action between 
the same partie1s, coming up upon the appeal of the waterworks com- 
pany from a decree of the Circuit Court of Appeals of the Ninth Cir- 
cuit, where i t  mas sought to restrain the city of Helena from acquiring 
a system of its own, except by purchasing an existing system. Water- 
w o r k s  Po. v. H e l e n a ,  195 I?. s., 383, 393. 

We are of opinion that the statute under consideration is void in 
so far as i t  attempts to control the exercise of discretion by the 

(257) defendant in the management of its purely private and property 
rights. 

The motion to nonsuit is allowed and the1 action dismissed. 
R~T-ersed. 

HOKE and ALLEX, JJ., dissenting. 

C i t e d :  X e w e r a g e  C o .  v. M o w o e ,  pos t ,  2 7 6 ;  8. 11. Knight, 169 N. C., 
352. 

AMERICAN TRUST COMPANY, COMMISSIONER, v W. L. NICHOLSOX. 

(Filed 13 May, 1913.) 

1. Estates-Deeds and Conveyances-Trusts and Trustees-Sales-Proceeds 
Held in Trust-Equity. 

Where an estate is granted for life, then to the children of the first 
taker, the children of such of them as may then be dead taking per stirpes, 
in trust to be held until the youngest child of the tenant for life shall 
become 21 years old, after the death of the first taker, all the parties 
at interest being before the court, equity may decree a sale, subjecting 
the proceeds in the hands of the trustee to the conditions originally im- 
posed, and the purchaser will acquire a perfect title. Bprings v. Ncott, 
132 N. C., 563, cited and applied. 
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2. Estates-Deeds and Conveyances-Restraint Upon Alienation-Sales- 
Proceeds-Trusts and Trustees-Partition. 

An estate in remainder, with the provision "that no partition of said 
land or sale thereof shall be made by any" of the remaindermen until the 
youngest child of the tenant for life "shall arrive at  the age of 21 years": 
Held, that part of the provision prohibiting a sale, regarded as a re- 
straint upon alienating, is void; nor is that part which prohibits a par- 
tition of the lands violated by a decree of court for a sale which further 
orders that the trustees retain the whole proceeds, subject to the terms 
and conditions of the written instrument, for reinvestment. 

3. Estates in Remainder-Deeds and Convevances-Trusts and Trustees- 
Changed Conditions-Hardship on Beneficiaries-Equity. 

Where the donor has created an estate in remainder for the benefit of 
his grandchildren, etc., to be held in trust until the youngest one shall 
have become 21 years of age, and it is made to appear to the court that 
to preserve the estate in its then condition, owing to changed conditions, 
would work a hardship upon the beneficiaries, and that to preserve their 
interest a sale should be decreed and the proceeds invested and held 
subject to the terms imposed: Bemble, a court of equity may act accord- 
ingly, and the purchaser at  the sale will acquire a good title. 

APPEAL by defendant from Webb, J., a t  Xarch Terni, 1912, (258) 
of MECXLENBURG. 

Controrersy submitted without action, for the purpose of determin- 
ing the ualidity of the title to real estate contracted to be purchased 
from the plaintiff by the defendant. I t  is adqitted that the titla was 
good in Andrew J. Dotge~r and wife, and that if the proceeding in the 
Superior Court of Mecklenburg County, wherein an order of sale was 
made by Lyon, judge, a t  January Term, 1912, appointing the plaintiff 
a commissioner to sell the land described in  the complaint, and the 
subsequent order i n  regard to the particular sale in  controversy were 
obtained, is valid, then the title offered defendant by the plaintiff is 
good and indefeasible. 

011 36 April, 1899, A. J. Dotger, who was then the owner of the 
lands in controversy, and his wife, executed the following paper-writing, 
which was duly probated and registered: 

Whereas I, Andrew J. 'Dotger, of the aforesaid county and State, am 
the owner in  fee simple of a certain tract of land lying and being in 
thd comty of Mecklenburg, State of North Carolina, near the city of 
Charlotte, containing about 89 acres, and described in  a deed made to 
me by McD. Arledge and wife, which is duly registered in  the office 
of the register of deeds for said county of Mecklenburg, i n  Book 104, 
page 122, and in  a deed made to me by J. H. and W. R. Wearn, which 
deed is also duly registered in  the office of said register of deeds, in 
Book 110, page 306, to which two deeds reference is  made for a more 
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pmfect description of the said tract of land; and whereas, because of 
my love and affection for nqy brother, Henry C. Dotger and his wife, 
Bertha M., and their children, I desire that they shall have the use and 
benefit of the said tract of land: Now, in  consideration of my love and 

affection for them, and of $10 to me in  hand paid, I, Andrew J. 
(259) Dotger, do covenant with the said Henry C. Dotger and his wife, 

Bertha M., and their children as follows: 
(1) That the said Henry C. Dotger and his wife, Bertha M., and 

the sur~ ivo~r  of them, may occupy and use the said plantation as a h o r n  
so long as they, or the survivor of them, may elect to live upon the said 
place and use and occupy i t  as a home for themselves and their children; 
and that while they, or the survivor of them, may use and occupy the 
said plantation as aforesaid, they shall have and hold the same free 
aiid clear from any demand for rent on the part  of myself, my heirs or 
assigns; they or the survivor of them paying, when due, all taxes and 
assessments which may be levied against the said plantation. 

(2)  Upon the death of Henry C. Dotger and his wife, Bertha M., 
I covenant and agree that the title to the said plantation shall vest in  
feel simple in the children of the said Henry C. Dotger and his wife, 
Bertha M. Dotger, that may then be living, and i n  the children of any 
one of their children who may then have died leaving issue ; such grand- 
children, if any there be, to take per stirpes and not per capita: Pro- 
vided, however, that no partition of said land nor any sale thereof shall 
be made by any of the issue of the said Henry C. Dotger and his wife, 
Blertha M. Dotger, until the youngest child shall arrive a t  the age of 
21 years, that date being fixed as the time when partition is to be made. 

(3 )  TJpon my death, if that should occur before the demise of q y  
said brother and his wife, I covenant and agree that the title to the 
said land shall vest in the executor of my will, to bet held by him upon 
the same trusts and conditions as I hold the said land under this instru- 
ment. 

(4) And in the event of the death of my executor before the death 
of my brother and his wife, then the title to the said land shall vest 
jn my heirs at  law, to be held by them upon the trusts and conditions 
herein set out. 

(5) Tf my said brother and his wife shall elect not to use and occupy 
the said plantation as a home, and shall signify such election by remov- 
ing froin it, or shall attempt to encumber it or to assign or mortgage 

any right which they acquire hereunder, then and in that event 
(260) the possession and control of the said plantation shall be re- 

served by me or by my successor or successors hereunder, and I 
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or they shall collect the rents and profits thereof, and having first paid 
all taxes and assessments due thereon, and all expenses incurred in the 
administration of this trust, shall apply the balance of such rents to 
the support and maintenance of the said family, as the trustees may see 
fit to do; and upon the death of both the said Henry C. botger and his 
wife, Bertha X. Dotger, the possession and control of the said planta- 
tion shall immediately pass over to the descendants of the said Henry 
C. Dotper and his wife, Bertha M. Dotger, as above provided, who shall 
then beconie, by the operation of this instrument, invested with the 
fee-simple title of the said land, subject only to the limitation aforesaid. 
And Clara L. Dotger, wife of the said Andrew J. Dotger, joins her 
husband in the execution of this deed in token of her renunciation of 
a11 right of dower in  the land above described. 

I n  m-itnc-ss whereof the said Andrew J. Dotger and wife, Clara L. 
Dotger, h a ~ e  he~eunto set their hands and seals, this 26 April, 1909. 

ANDREW J. DOTGER [SEAL] 
CLARA L. DOTGER [SEAL] 

On I 6  Soyember, 1911, an action was commenced in the Superior 
Court of Illec!ilenburg County for a sale of said lands or parts thereof, 
subject to confirmation by the court, and to reinvest the proceeds of sale. 

Henry C. Dotger and mife; all their children, Freda L. Burch, Anna 
D. Kirby, Bertha C. AIcLaughlin, I?. W. Dotger, and Dorothy F. Dotger ; 
all thiil. grandchildren, Florence E. Burch and Caroline Kirby; the 
Fidelity Trust Company, executor of A. J. Dotger, deceased; Annie C. 
New, Dora Warner, Elizabeth Wolf, Claire Richards, and Herbert L. 
Richards, TT ho with the plaintiffs are all the heirs of A. J. Dotger, were 
parties to said action, and the plaintiffs alleged, among other things, 
in their complaint : 

"That the plaintiffs, Henry C. Dotger and mife, Bertha %I. Dotger, 
have, since the execution of said deed, occupied and used the 
lands therein described as a home, and have in every respelct (261) 
complied with all the terms and conditions of said deed. 

"That at  the time said deed was executed the lands therein described 
were of small value and were suitable only for agricultural puryoses; 
that the city of Charlotte hay grown and extended in area until the 
greater part of said lands are now situated within said city, and all of 
said lands have become very desirable for residential purposes; that 
said lands hare so increased in value that they are now worth the sum 
of $100,000, and are assessed for taxation at  the sum of $25,000, which 
assessment will likely be increased at the next appraisal of propert7 
for tas~l t ion;  that said lands are likely to be subjected at any time to 
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assessment for purposes of public improvement; and that on account 
of the high taxes levied against said lands and the assessments to which 
they rnay at  any tim'e be subjected, the lands have not only ceased to 
be profitable for farming and trucking purposes, but have actually be- 
come burdensome to plaintiffs. 

"That the interest of all parties concerned would be m~aterially en- 
hanced if said lands or parts thereof were sold, and the proceeds rein- 
vested in other real estate of a profit-bearing character or in  the im- 
provement of other real estate or such part of said lands as may not be 
sold, such newly acquired or improved real estate to  bet held upon the 
sanx contingencies and in  like manner as was the property ordered to 
be sold." 

Answers were filed, guardians ad litem appointed, and at the hearing 
the following judgmmt was rendered therein at  January Term, 1912: 

This cause coming 04 to be heard, and being helard upon the plead- 
ings filed in  the cause, and i t  appearing to the court from the pleadings, 
the affidavits of John F. Orr, Paul Chatham, and N. W. Wallace, and 
other evidence introduced, that the interest of all parties concerned 
would be mate~rially enhanwd if the lands de~scribed in  the complaint 
herein filed, or parts hereof, were sold and the proceeds reinrested in  
other real estate of a profit-bearing character or in  the improrement of 
other real a t a t e  or such part  of said lands as may not be sold; and i t  
further appearing that the American Trust Company, a corpoiation, 
having its principal office and place of business a t  Charlotte, N. C., is a 

suitable entity to act as comn~issioner for the purpose of making 
(262) sale of said lands and reinvestment of the proceeds derired from 

such sale: 
I t  is, therefore, upon motion of Morrison & McLean, attorneys for 

plaintiffs, ordered and adjudged that the Am,erican Trust Company be 
and i t  is hereby appointed a commissioner, clothed with full power and 
authority to sell said lands, or any parts or parcels thereof, subject to 
confirmation by the court, at  either public or private sale, and reinvest 
the proceeds under order of court, after first paying the costs of this pro- 
ceeding to be taxed by the clerk, in  other real estate of a profit-bearing 
character or in the improvemnt of such other real estate or such parts 
of said lands as may not be sold, such newly acquired or improved real 
estate to be held upon the same contingencies and in  like manner as 
the property ordered to be sold. . 

And this cause is retained for the further orders of.the court. 
C. C. LYOX, 
Judge Presiding. 
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I n  October, 1912, the commiissioner appointed in said judgment re- 
ported to the court that the defendant Nicholson had offered $5,000 for 
l"$,,o acres of said land, upon the terms set out in the report, and a t  
Octoter. Term, 1912, of said court said offer was accepted, and the con- 
missioner was directed to execute a deed to the purchaser upon com- 
pliance with the terms of the offer. 

The commissioner offered to execute a deed in  accordance with said 
last judgment, and the defendant refused to pay the purchase' money, 
alleging that the title was defective, and thereupon the following judg- 
ment was rendered: 

This cause coming on to be heard, the plaintiff being represented 
by its attorneys of record, Morrison & McLain, and the defendant by his 
attorneys of record, Stewart R. McRae, and being heard: I t  is ordered 
and adjudged that the titlq tendered to the defendant by the plaintiff 
is good and indefeasilole, and that the plaintiff is entitled to judgment 
against the defendant for the amount of the purchase money 
upon t h ~  execution to the defendant of the deed referred to in  (263) 
the case submitted to the court. . JAMES L. WEBB, 

J u d g e  Presiding.  
The defendant excepted and appealed. 

Mori.?'son & McLa. in  for p l a i n t i f .  
Xte.wa~~i.  & M c R a e  f o r  de ferdan t .  

A~,LEN, J. The powe~r of the court to order a sale of the land in  
controversy, with the parties before it, considered independent of the 
provision in the declaration of trust, ('that no partition of said land 
nor any sale thereof shall be made by any of the issue of the said Henry 
C. Dotzel* and his wife, Bertha M. Dotger, until the youngest child 
shall arrive a t  the aga of 21 years, that date being fixed as the time 
when partition is to be made," is settled in  Spr ings  V. Bcott ,  132 N.  C., 
563, where .Justice Connor, in an elaborate and learned opinion, after 
reviewing the authorities, says : 

"Upon a careful examination of the cases in our own reports and 
those of other States, we are of the opinion: 

"1. That without regard to the act of 1903, the court has the power 
to order the sale of real estate limited to a tenant for life, with remain- 
der to children or issue, upon failure thereof, over to persons, all or 
some of whom are not in esse, when one of the class being first in 
remainder after the expir~t ion of the life estate is in esse and a party 
to the: proceeding to represent the class, and that upon decree passed, 
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and sale and title made pursuant thereto, the purchaser acquires a 
perfect title as against all persons i n  esse or 2% posse. 

"2. That when the estate is vested in  a trustee to preserve contingent 
remainders and limitations, the court m,ay, upon petition of the life 
tenant and the trustee, with such of the remainderm;en as may be in esse, 
proceed to order the sale and bind all persons either in esse or i n  posse." 

Nor do we think the provision quoted prevents the exemise of this 
power. 

I f  treated as a ~es t ra in t  on alienation, it i s  void. Dick v. Pitchford, 
31 N. C., 480; Alebane v. Mebane, 39 N. C., 131; Pace v. Pace, 

(264) 73 N. C., 119; Lattimer v. Waddell, 119 N .  C., 370; Wool v. 
Fleetzuood, 136 N. C., 465; Christmas v. Winston, 152 N .  C., 48. 

I n  Tf7001 v. Fleetwood, supra, where the suhject is fully discussed by 
Justice Walker, it is held, citing Dick v. Pitchford, that a condition 
against alienation annexed to a life estate is void; and in  Chrzktmas v. 
Winston, supra, citing Lattimer 2). Waddell, that such a condition, 
whether annexed to a life estate or a fee, i s  not made vd id  because 
limited to a certain period of time. 

The other condition as to parlition has not been violated, as no actual 
partition has been had, and the sale is not for the purpose of dividing 
the ~roceeds, which are directed to be held for reinvestment. 

I t  is not necessary for us to decide the question, in the view we have 
taken of the case, but there is also high authority for the position that 
conditions like those before us annexe~d to estates, limiting the powers 
of trustees or cestui qtle trust, if valid, do not prevent the court of 
equity from ordering a-sale of property contrary to such condition, upon 
facts like those alleged in  the complaint. Curtis v. Brown, 29 Ill., 230; 
Weld v. Weld, 23 R. I., 318; Johns v. Johns, 172 Ill., 470; Conkling v. 
Washington Univ., 2 Md. Ch., 504; Stanly zl. Colt, 72 U .  S., 169 ; Jones 
v. Hahe~sham, 107 U. S., 183; Ga,vk v. Curtin, 171 Ill., 648. 

I n  the first of these cases (Gustis v. Brown) the court says: "This 
question of jurisdiction does not depend upon the necemities of this 
case, but if i t  i s  possible that such a case might have existed as would 
authorize the court to brfeak in upon the provisions of this trust deed, 
and order a disposition of the property not i n  accordance with its 
terms, then the power to do so is established. The case might exist 
where the property was unproductive, as in  this case, but where the 
cestui que trust was absolutely perishing from want, or forced to the 
poorhouse, or where the trustee could not possibly raise the means 
to pay the taxes upon the property, and thus save it from a public sale 
and a total loss, can it be said that the beneficiary of an  estate which 
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would bring in the market $1C0,000 should perish in the street 
from want, or be seiit to the poorhouse for support, or that the (265) 
estate should be totally lost, because there is no power i n  the 
courts to relieve against the provisions of the instrument creating this 
trust? Exigencies often arise not contem,plated by the party cresting 
the trust, and which, had they been anticipated, wuld undoubtedly have 
been pro~~ided  for, where the aid of the court of chancery must be invoked 
to grant relief iml~eratively required; and in such cases the court must, 
as fa r  as may be, occupy the place of the party creating the trust, and 
do with the fund \that he would have dictated had he anticipated the 
emergency. I n  Hurvey v. H a r v q ,  2 P. Wm,s., the Court said it 'would 
do what in  common presumption the father, if living, would, nay, 
ought to have done, which was, to provide necessaries for his children.' 
It is true that courts should be exceedingly cautious when interfering 
with or changing in  any way the settlements of trust estates, and espe- 
cially in seeing that such estates are not squandered and lost. Trust 
estates are peculiarly under the charge of and within the jurisdiction 
of the court of chancery. The most familiar instances in  which the 
court iriterferes and sets aside some of the elxpress terms of the deed 
creating the trust is in the removal of the trustee for misconduct and 
the appointment of another in  his stead. But  this is as much a viola- 
tion of the term8 of the settlement as is a decree to sell the estate and 
reinvest it, or to apply the proceeds to the preservation of the estate, 
or the relief of the cestui que trust from pinching want. From very 
necessity a power must exist somewhere in  the community to grant 
relief in such cases of absolute necessity, and under our system of 
jurisprudence that power is vested in the court of chancery. This 
power is liable to be abused or imgrudently exercised, no doubt, and so 
may every power vested in  the courts or other branches of the Govern- 
ment. The liability to the abuse or misuse of power can never prove 
its nonexistence, else all powers of government would be at  once 
annihilated." And in  the last (Gavin v. Curtin) : "We think it is 
well settled that a court of equity, if i t  has jurisdiction in a given 
cause, cannot be deemed lacking in power to order the sale of real (266) 
estate which is the subject of a trust, on the ground, alone, that the 
limitations of the instrument creating the tmst expressly deny the pom- 
er of alienation. I t  is true, the exercise of that powelr can only be justi- 
fied by some exigency ~vhich makes the action of the court, in a sense, in- 
dispensable to the pr~serration of the interests of the parties in the sub- 
ject-matter of the trust, or, possibly, in case of some other necessity of 
the most urgent character. The jurisdiction and power of a court of 
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chancery in this respect were the subject of discussion i n  th is  Court in 
Curtiss v. B T O W ~ ,  29 Ill., 201; Boris v. SZoan, 68 id., 588, and Hale v. 
I i d e ,  146 id., 227, and the conclusion reached in  each of such casw is  
i n  harmony with the view hereinbefore expressed, that  courts i n  equity 
have full power to entertain bills and grant  relief i n  such cases as  that  
a t  bar." 

We are, therefore, of opinion, upon a careful re&w of the whole 
record, that  the plaintiff can convey a good title to the defendant. 

Affirmed. 

Cited: Bank v. Ezum, 163 N. C., 199 ; Dunn v. Hines, 164 N. C., 
121; I3ollowq v. Green, 167 N. C., 94; Ftkher .I?. Fisher, 170 N. C., 
381; Lee v. Oa,tes, 171 N.  C., 722; Short v. Gwley, 172 N. C., 868. 

P. H. MOORE v. MARY JOHNSON, ET AL. 

(Filed 13 May, 1913.) 

1. Deeds and Conveyances-Common Source-Unregistered Deeds-Color of 
Title. 

Where the parties to an action to recover land claim from a common 
source, an unregistered deed of one of them is not color of title as against 
the other, a grantee for value, under a registered deed; it only becomes 
so from the time of its registration, and ripens the title after seven 
years adverse possession therefrom. 

2. Deeds and Conveyances-Common Source of Title. 
A common source of title is one appearing somewhere in the chain Of 

paper title relied on by each party in an action to recover lands, and is 
not affected by the fact that theretofore i t  is claimed from different 
sources. 

3. Deeds and Conveyances-Coverture-Joinder of Husband-Privy Examina- 
tion. 

A deed made by a married woman, without taking her privy examina- 
tion and the joinder of her husband, is  void. 

4. Deeds and Conveyances-Registration-Notice-Bona Fide Purchasers- 
Interpretation of Statutes. 

Where in an action to recover lands it appears that both parties are 
purchasers in good faith for value, one claiming by adverse possession 
under an unregistered deed as color, and the other under a prior regis- 
tered deed, and both under a common source, no notice, however full and 
formal, will supply the place of registration, and the party claiming un- 
der the registered deed has the better title. 
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APPEAL by plaintiff from Lyon, J., at  September Term, 1912, (267) 
of WILKES. 

Action for the recovery of 23 acres of land. The defendants are Mary 
Johnson and her children, Thomas Johnson and Walter Johnson. If 
Mary Johnson can successfully defend the action, plaintiff cannot re- 
cover against her codefendants, her children, as they are in possession 
under her. 

Plaintiff claimed title as follows : 
1. Grant from the State to Bichard Parker for 80 acres of land, dated 

29 July, 1843. 
2. Deed from Richard Parker to William Tedder, 1 June, 1830, and 

from William Tedder to James Calloway, 16 April, 1844; the will of 
James Calloway, 30 December, 1878, appointing George H. Brown, his 
executor, with power to sell his lands, in his discretion, to pay his debts, 
and make title to the same, and deed to George H. Brown, executor of 
James Calloway, to Wilson Moore, 8 April, 1880, registered 16 March, 
1909, and deed from Wilson Moore to plaintiff, P. H. Moore, 12 Janu- 
ary, 1901, registered 2 December, 1907. 

There was some evidence that all these deeds, and the will, cover the 
land in dispute, and evidence to the contrary. There was also evidence 
of possession by plaintiff of the land for about twenty-four years before 
this suit was brought. 

Defendant denied the plainti-ff's title and asserted title in herself, a s  
follows : 

1. Grant of the State to James Fletcher, dated 17 April, 1799. 
2. Deed from James Calloway to Jesse Anderson, dated 19 October, 

1863, and registered 20 February, 1906. 
3. Death of Jesse Anderson, leaving four children, (1) James Ander- 

son, to whom Calloway conveyed; (2) Mary Anderson, who mar- 
ried John Johnson in 1880, he being still alive; (3)  John Ander- (268) 
son, who died twenty-five years ago intelstate and without having 
married, and (4) Reuben *4nderson, who conveyed his one-third interest 
in his father's land to plaintiff, P .  H. Moore, 14 March, 1891. 

4. Deed from P. H. Moore and wife to James Anderson, dated 6 
October, 1900, and registered 27 September, 1912. 

5. James Anderson and his sister, Mrs. Mary Johnson, the defendant, 
partitioned their lands and executed deeds accordingly, James Anderson 
conveying to Mary Johnson her one-half share in severalty by deed dated 
6 January, 1907, and registered 6 March, 1909. 

6. There was some evidence that the grant and deeds in defendants' 
chain of title covered the locus in quo. 

The court, in its charge, made the case turn, first, upon the question 
whether the defendants' deeds covered the land in dispute, instructing 
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the jury, if they did, to answer the issue as to ownership in favor of de- 
fendants, and still to answer in that way if they found that plaintiff's 
deeds did not cover the land, the burden being upon plaintiff to show 
that fact; but he further instructed them to answer the issue for the 
plaintiff if they found that his deeds covered the land and the defend- 
ants' did not. The court then proceeded to instruct the jury as follows: 
"Both parties claim under James Calloway. They admit that at one 
time James Calloway owned the 150-acre tract and the 80-acre tract, 
and that he made a deed to the defendants or to those under whom the 
defendants claim, and that his executor made a deed to Wilson Moore, 
under whom the plaintiff claims. Now, the deed of James Calloway to 
Jesse Anderson, under whom the defendant Mary Johnson claims, was 
made in 1863, and was registered in 1906. The deed from George Brown 
to Wilson Moore, under whom the plaintiff claims, was made in 1880 
and registered 16 March, 1909, about three years after the deed to Jesse 
L4nderson was registered. So there is no question in this case of adverse 

possession. The plaintiff, P. H. Moore, has not introduced any 
(269) deed under which he has held possession of the land for seven 

years. While his deed is seven years old, it only counts as color 
of title against Mary Johnson from the date of its registration, and that 
was in 1909, and not seven years before the suit was brought (which 
was 3 March, 1908). I n  passing upon the issues in this case, you will 
not consider the quitclaim deed of James Anderson either as against him 
or any one else. The whole question turns on whether or not the James 
Fletcher grant and deeds to the defendants from James Calloway, on 
down, cover the land in dispute. If they do, the plaintiff is not entitled 
to recover; but if the defendants7 deeds do not cover the land in dispute, 
and if the deed from James Calloway to Jesse Anderson did not cover 
the land in dispute, the plaintiff would be entitled to recover, provided 
you find from the evidence, and by the greater weight of the evidence, 
that the Richard Parker grant and the deeds introduced by the plaintiff 
do cover the land in dispute." 

The jury returned a verdict for the defendant, and plaintiff appealed, 
having assigned as error each instruction of the court, as above stated, 
and also the refusal of the court to give this instruction, requested by 
him in apt time: "If the jury find from the evidence that the plaintiff 
and those under whom he claims have been in the open, peaceable, and 
notorious possession of the land in controversy, holding the same ad- 
versely to the defendants for seven years prior to the commencement of 
this action under color of title, such possession would ripen title in 
plaintiff, and the jury should answer the first issue 'Yes.' " 

W. W. Barber for plaintiff. 
H.  A. Cranor and Hackett & Gilreath for defendant. 

220 



N. C.] SPRING TERM, 1913. 

WALKER, J., after stating the case: We do not see why the charge 
of the court was not correct under the rule, now well established by the 
decisions of this Court, that where the parties to the action claim from 
a common source of title, in this case James Calloway, the true title and 
right to recover depen% not upon color of title and advekse possession 
under it, but must be determined by reference to the date of registration 
of the deeds of the respective parties. I t  was held in Austin v. 
Btaten, 126 N. C., 783, that in such a case "an unregistered deed (270) 
does not constitute color of title," since the passage of Laws 1885, 
ch. 147 (Revisal, sec. 980). This view of the law was adopted in Janney 
v. Robbins, 141 N.  C., 400, the Court following the decisions in Austin 
v. Staten, supra; Lindsay v.  Beaman, 128 N. C., 189; Collins v. Davis, 
132 N. C., 106, and Laton v.  Crowell, 136 N.  C., 380. Justice Hoke in 
Janney v. Robbins, referring to what has been decided in Aust in  v. 
Staten, and its legal effect upon titles as a construction of Laws 1885, 
ch. 147, Revisal, sec. 980, said: "The plaintiff, in Austin v. Staten, 
claimed under a deed to himself from H. W. Staten and two others, 
dated 31 March, 1896, registered the same day. The defendant claimed 
under a deed to himself from the same parties, dated 31 December, 1887, 
registered 31 May, 1897. I t  will be noted that there both parties claimed 
from the same grantor, and the plaintiff's deed, though dated nine years 
or more later than the defendant's, had been registered more than a year 
prior to the defendant's deed. There were questions of fraud involved 
in the case, in no way material to the point now considered. By the 
express provisions of the registration act, the plaintiff on the record and 
face of the papers had the superior right, because hils deed had been first - 
registered. Defendant then took the position that though his deed, by 
virtue of the registration act, was avoided as against plaintiff, yet the 
same was good as color of title, and proposed to maintain his title by 
showing occupation under his unregistered deed for seven years. The 
court held that to allow this would be in effect to destroy chapter 147, 
Laws 1885, and this we cannot do." I t  will be observed that the facts 
thus recited as those in Austin t i .  Staten are substantially the same as 
those we have before us in this record. 

The Court, both in Janney v. Robbins and Collins v.  Davis, expresses 
a very serious doubt as to whether the Legislature intended to effect such 
a radical change, by the Act of 1885, in the law of color of title, as 
formerly declared, but this doubt was finally settled in Collins v. Davis, 
supra, by the use of this language: "We therefore hold that where one 
makes a deed for land for a valuable consideration, and the 
grantee fails to register it, but enters into posse~ssion thereunder (271) 
and remains thereon for more than seven years, such deed does 
not constitute color of title and bar the entry of a grantee in a subse- 
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quent deed for a valuable consideration who has duly registered his deed. 
Except in  cases coming within this rule, the rights acquired by adverse 
possession for seven years under color of title are not disturbed or 
affected by the act of 1885. To this extent we affirm the law as laid 
down in Austin v. Staten, supra. I t  is in harmony with the legislative 
purpose and policy incorporated into our laws by the act of 1885. The 
act intended to make secure and give notice of the condition of titles, 
and thereby prevent the evils existing under the law prior thereto, and 
must be construed with reference to this evil and i n  furtherance of the 
remedy," which was afterwards approved in Janney v. Robbins, supra. 
The Court did say in both of these cases that the doctrine of color of title 
is not modified except to the extent stated, that is, where the parties 
claim from thc samc source of title and in cases coming strictly within 
the principle, and that when they do not so claim, but derive their alleged 
right from independent sources, the doctrine of color of title, with respect 
to an unregistered deed, still exists. The paintiff argues, though, in his 
brief, that the parties in this case do not claim from a common source, 
and he seems to think that because the plaintiff introduced one grant 
from the State to Richard Parker for the 80 acres, and defendant a 
grant to James Fletcher for the 150 acres, both of which covered the 
disputed land, they claimed by independent titles. But not so, for the 
true title afterwards was acquired, or is presumed to have been acquired, 
by James Calloway, who thereby became, if we may so speak by analogy 
to a descent, the propositus of both parties, as they both introduced 
mesne conveyances to themselves from him and those under whom they 
claimed. The grants are of no importance, as there was no evidence of 
any better title than that presumed to have been held by Calloway, 
with which plaintiff connected himself. 

I t  was n G n  the idea that, by the introduction of the grants it was 
shown that the parties claimed under different titles, and not 

(272) from a common source, that plaintiff requested the instruction 
which was refused, and properly so, and his exceptions to the 

charge are all based upon the same erroneous view of the law. This is 
not a question of the lappage of two grants, though they may actually 
interfere with or overlap each other. The true title, so far  as appears, 
came finally into James Calloway, and we start with him and are not 
required to consider the Parker and Fletcher grants. I t  niay be added, 
that neither of the parties is connected by mesne conveyances or other- 
wise with the Fletcher grant. The rulings of the court were all correct, 
unless it be that the plaintiff's deed was color of title, and we had held 
that it was not. 

The case was tried upon the theory that the pivotal question involved 
was whether the plaintiff's deed, not having been registered until the 
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year 1909, was color of title, the defendant's having been registered be- 
fore that year and before the bringing of this suit, and upon this theory 
we decided it. There is no merit in the other question. A quitclaim 
deed from James Anderson to Wilson Moore, who conveyed to the plain- 
tiff, can play no part in  the case, as it appears that, at the time it was 
made Anderson had parted with his title, and the joinder in the deed of 
Mary Johnson, alone or vithout her hsuband, was void as to her, she 
being a married x70man, and the joinder of her husband, with acknoml- 
edgement of both and her privy examination, being necessary to give 
efficacy to the deed. But plaintiff's counsel admits that this, the second, 
exception becomes imrnaterial and the ruling unprejudicial in view of 
our holding as to the other assignment of error. The act of 1885 was 
intended, of course, to protect only bona fide purchasers for value and 
without notice, but there is no question of that sort in this case. No 
notice, however full and formal, will supply the place of registration. 
Robinson  v. Wil loughby ,  70 N.  C., 358; Rlev ins  v. B a ~ k e r ,  76 N. C., 
436 j Quianerly  v .  Quinnerly ,  114 N. C., 145, and cases cited. Both 
parties appear to have acted in good faith in buying the land, and to 
have given ~ a l u e  therefor, and the plaintiff loses unfbrtunately by his 
neglect to have his deed duly registered. There was no request for in- 
structions, except as indicated. The only prayer raises the same 
question practically as the exception to the charge. We have (2'13) 
considered the questions discussed in the brief of appellant, cov- 
ered by his assignments of error, and hare discovered 

No error. 

Ci ted:  T r u s t  Co. v. Sterchie, 169 N. C., 24. 

1 GEORGE W. VANDERBILT v. FRANCES E. A. ROBERTS ET AL. 

~ (Filed 13 May, 1913.) 

Partition-Clerk of Court-Reference-Findings-Sale for Di~ision-Excep- 
tions-Questions for Court-Appeal and Error. 

Where under a reference ordered by the clerk in  proceedings for par- 
tition the referee has found that actual partition cannot be made of the 
lands without serious injustice to the various and numerous owners, a n  
exception thereto by one of the parties does not involve an issue of title; 
and the question presented being confined to the exception taken, is one 
to  be passed on by the clerk, and by the judge of the Superior Court on 
appeal; and the judge's ruling that the matter was one for the jury is held 
reversible error. 
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APPEAL by plaintiff from Lyon, J., judgment rendered at chambers, 
24 January, 1913; from MCDOWELL. 

Petition for partition of a certain tract of land of 50 acres in Hen- 
derson County, removed to and tried in McDowell County because of 
the disqualification of the clerk of the former county. 

The clerk referred the cause to a referee, who heard the cause, reported 
the evidence, and found as a fact that partition cannot be made without 
serious injustice to the various and numerous owners, and that the in- 
terest of all parties will be greatly promoted by a sale of the entire tract 
for partition. 

There are a large number of defendants, all of whom consent to a 
sale, except the heirs of W. T. Johnson, whose names are set out in their 
joint answer on pages 12 and 13 of the record. 

These defendants duly excepted to the order of reference. They also 
excepted to the report of the referee, and demanded a jury trial 

(274) in these words: ('that the question whether the said land can be 
actually divided or not be submitted to a jury." 

Lyon, J., granted defendants' motion and directed that the cause be 
tried by a jury upon the issues raised by the pleadings. 

Plaintiff excepts and appeals. 

Harkins & V a n  Winkle,  J .  8. Merrimon, and Pless & Winborne for 
plaintiffs. 

.Michael Schenck for the heirs of W.  T.  Johnson, defendants and 
appellees. 

BROWN, J., after stating the facts: I t  is needless to consider the 
question as to whether the joint answer of the heirs of W. T. Johnson 
raises an issue of fact, except as to whether the land is susceptible of 
actual partition without serious injury to the many owners. The answer 
certainly raises no issue of title. 

These defendants in their exceptions to the referee's report have 
pointed out with particularity the only matter upon which they demand 
a jury trial, viz., as to whether the land can be actually divided. Having 
specified their issue in their exception to the referee's report, they are 
necessarily limited to that. Driller Co. v. Worth,  118 N.  C., 146. 

These defendants are not entitled to have that matter passed on by a 
jury, because that is not an issue, but only a question of fact to be deter- 
mined first by the clerk and on appeal by the judge. 

The clerk heard the cause and found the facts fully and ordered a 
sale. These defendants appealed to the judge. The judge held as a 
matter of law "that the answer of these defendants raises issues of fact 
which should be tried by a jury." I n  this he erred. 
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. SEWERAGE Go. v. MOHEOE. 

No issues of title or fact are raised except as to the feasibility of 
dividing the 50-acre tract of land among a large number of owners. 
This is only a question of fact. 

I n  Ledbetter v. Pinner,  120 N. C., 455, it is held: "The oidy contro- 
verted fact arising on the pleadings was as to the advisability of 
a sale for partition or an actual partition. This was not an issue (275) 
of fact, but a question of fact for the decision of the clerk in the 
first instance, subject to review by the judge on appeal." Tuyloe v. 
Carrow, 156 N. C., 8, and cases cited. 

The order of Judge Lyon  is set aside and the cause remanded, to be 
proceeded with in accordance with this opinion. The costs of this 
appeal will be taxed against the heirs of W. T. Johnson, whose names 
are set out in their answer. 

Reversed. 

SHUTE SEWERAGE COMPANY ET ,%L, v. CITY O F  MONROE. 
(Filed 13 May, 1913.) 

Cities and Towns-Sewerage-Private System-Injunction. 
This Ease, involving the right of an injunction against a city in con- 

structing a sewerage system without first acquiring that of the plaintiff 
existing within the corporate limits of the town, is controlled by the 
decision in Asbury v. Albemarle, ante, p. 247 

HOKE and ALLEN, JJ., dissenting. 

APPEAL by defendant from Peebles, J., judgment rendered at cham- 
bers 3 Decembelr) 1912, from UNION, in an action to restrain defendant 
from constructing a municipal sewerage system. 

The judge enjoined the defendant from continuing the construction 
of its sewerage system, and defendant appealed. 

Will iams,  Love & McNeely and Til let t  & Guthrie for plaintiff. 
Adarns, Armfield d2 Adams and Redwine & Sikes for dbfendant. 

BROWN, J. The affidavits in the record show that the plaintiff's plant 
was not "constructed or owned by either a private or a quasi-public cor- 
poration," as it must have been in order for plaintiffs to come under the 
provisions of the act of 1911. I t  was constructed by J. Shute & Sons, 
a firm of individuals. The Shute Sewerage Company had not 
been incorporated at the time the city made its contract for a (276) 
sewerage system, but i t  belonged to  J. S h ~ ~ t e  as an individual. 
The Shute Sewerage Company was not incorporated until the city's con- 
tractor had been at work for four months and had actually constructed 
one-seventh of the proposed system of the city. 
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The corporation was formed very shortly before the bringing of this 
action, and evidently for that purpose. 

The affidavits establish in  this case that the Shute sewer is not a 
public system. I t  has never purported to be one serving the public, but 
a reading of the ordinances which attempted to give Shute authority 
to put the pipes in the streets shows that i t  was for a limited purpose, 
this purpose being to supply buildings that the firm of J. Shute & Sons 
owned. 

The fact that Shute incidentally supplied some others with sewerage 
who desired i t  does not make it a public system serving the public. 
The affidavits show that Shute's sewerage does not serve over 5 or 10 
per cent of the inhabitants of hlonroe~, and that it was not constructed 
with a view to serving the public generally. 

The affidavits of the civil engineer show that Shute's line of sewerage 
will not articulate with the city's system, and is of no possible value to it. 

Assuming that the plaintiff is a private or quasi-public corporation, 
within the meaning of the act of 1911, ch. 86, and as such had con- 
structed this sewerage line, the defendant could not be compelled to 
purchase it, and pay for i t  with the money of the taxpayers, if i t  is of no 
practical value to the municipality. 

The case is governed by our decision in Asbury E .  Albemarle, ante, 
247. 

The judgment of the Superior Court is reversed and the injunction 
dissolved. 

Reversed. 

HOKE and ALLEN, JJ . ,  dissenting. 

Cited: 8. v. linight, 169 N. C., 352. 

JACOB CARPENTER v. CAROLINA, CLINCHFIELD AND OHIO 
RAILWAY COMPANY. 

(Filed 13 May, 1913.) 

Evidence-Collateral Matters-Appeal and Error. 
In an action to recover damages of a railroad company for ponding wa- 

t e r  upon plaintiff's lands, to its injury, by filling up the original bed of a 
stream and diverting the water thereof into a n  inadequate channel, and 
the evidence tends to show a n  actionable wrong, testimony is properly ex- 
cluded that  lands of the same character a s  tha t  of plaintiff some distance 
below and above his location had been turned out before the construction 
of the railroad and its cultivation no longer attempted, as  being more 
likely to distract than aid the jury in  their deliberation upon the issues 
involved in the case 
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APPEAL by defendant from Adams, J., at August Term, 1912, 
of KTJTHERFORD. Action to recover damages for wrongfully (227) 
ponding water on plaintiff's land. 

Verdict for plaintiff. Defendant appealed. 

McBrayer & McBrayer and S. Gallert for plaintiff. 
Quinn, Hamrick & McRorie and J.  J .  McLaughlin for defendant. 

HOKE, J. There was allegation with evidence on part of plaintiff 
tending to show that the defendant company, in constructing its road- 
bed along French Broad River, just below plaintiff's lands, had filled up 
the original bed of the stream, thereby diverting the water into an arti- 
ficial channel, inadequate for the flow of the stream, causing the waters 
of same to pond back upon and sob and injure plaintiff's lands, to his 
great damage, etc. 

There was evidence on the part of the defendant in denial of this 
view, but the issue is almost exclusively one of fact, and, the jury having 
accepted plaintiff's version of the matter, an actionable wrong had been 
clearly established. I t  was chicfly urged for error that the court sus- . tained an exception to questions proposed by defendant to two or more 
of the witnesses and to the effelct that certain lands on the river, 
some di~tance below and above that of plaintiff, and of same (278) 
character, had belen turned out before the construction of the rail- 
road and its cultivation no longer attempted. There are so many rea- 
sons which might have led to this course on the part of the owners of 
these other tracts that the proposed quwtions, in our opinion, were 
properly excluded as tending to introduce issues entirely foreign to the 
inquiry and more likely to distract than to aid the jury in their de- 
liberations. Chaafin v. Manufacturkg Co., 135 N .  C., 102; W w r a n  
v. Makely, 85 N.  C., 12. 

After careful examination of the record, we find no reason for dis- 
turbing the resuIts of the trial, and the judgment in plaintiff's favor is 

Affirmed. 

Citrd: Weaterrnun v. Fiber Co., post, 297. 
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CRAWF'ORD EDWARDS, BY HIS NEXT FRIEND, H. E. EDWARDS, 
v. SOUTHERN RAILWAY COMPANY. 

(F'iled 22 May, 1913.) 

1. Carriers of Passengers-Ejecting Passenger-Allegations-Proof-Tari- 
ance-Interpretation of Statutes. 

A variance between the allegation and the proof must be of such a 
character as to mislead the adverse party to the action; and where a 
railroad company is sued by a passenger for a wrongful ejection from 
its train alleged to have been at a certain one of its stations, and upon 
the trial the evidence of both parties relates with unanimity to a certain 
other of its stations, the variation will not be deemed as material. Re- 
visal, sec. 515. 

2. Carriers of Passengers-Ejecting Passenger-Good Faith of Conluctor- 
Punitive Damages-Evidence. 

Where a railroad company has wrongfully ejected a passenger from its 
train, evidence tending to show the good faith of the conductor in his 
belief that the passenger had not given him his ticket is not relevant 
except where punitive damages are recoverable. 

3. Carriers of Passengers-Ejecting Passenger-Actual Damages-Tnstruc- 
tions-Punitive Damages-Appeal and Error. 

Where a recovery of punitive damages in an action against a railroad 
company for wrongfully ejecting a passenger from its train is denied by 
the trial court, the refusal of the court to give certain of defendant's 
prayers for ipstruction on the issue of punitive damages is not erroneous. 

APPEAL by defendant from Justice, J., a t  February Term, 
(279) 1912, of RUTHERFORD. Action to recover damqee  for wrong- 

fully ejecting the plaintiff from the defendant's train. 
The plaintiff offered evidence tending to prove that on 3 July, 1910, 

he bought a ticket at  Lattimore for Gilkey, stations on the defendant's 
road; that he entered the defendant's train as a passenger; that he gave 
his ticket to the conductor, and that he was ejected from the train against 
his will at  Coxe's Crossing, before he reached Gilkey. 

The ticket agent of the defendant testified in corroboration of the 
plaintiff as follows : "Am agent Southern Railway a t  Lattiniore. Know 
plaintiff. Sold him ticket on 3d July, Sunday, 1910, from Lattimore 
to Gilkey. This is the stub. H e  paid 60 cents. Conductor.asked me 
if I sold ticket to plaintiff for Gilkey. I told him yes. H e  said plain- 
tiff had no ticket to Gilkey. Afterwards he said plaintiff had no ticket 
at  all. Ticket would show same as stub." 

There was no controversy that the plaintiff left the train at  Coxe's 
Crossing, but the defendant offered evidence tending to prove that the 
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plaintiff either had no ticket to Gilkey or failed to give his ticket to 
the conductor. 

The defendant moved for judgment of nonsuit, which was overruled, - 
and defendant excepted. 

The defendant asked the court to charge the jury as follows: 
"4. That if the jury should find from the evidence, or the greater 

weight thereof, that the conductor of the defendant believed, or had good 
reason to believe, that the plaintiff had not given him a ticket from 
Lattimore to Gilkey, and that the plaintiff had represented to the con- 
ductor that he had paid 65 cents instead of 60 cents, which was the 
regular fare for such a ticket, and if the jury should further find that 
such representation, in connection with the fact that the conductor of 
the defendant had not in his possession, among the tickets collected by 
him, a ticket from Lattimore to Gilkqy, if the jury should find 
from the eridence such a fact was reasonable ground to believe (280) 
plaintif? had not handed him such a ticket, then the plaintiff 
cannot recover in this action, and the jury should answer the second 
issue 'No.' " 

The court refused this prayer of the defendant, and the defendant 
excepted. - / 

The ,court instructed the jury, among other things, as follows: 
1. "If you find from the evidence that the plaintiff had a ticket from 

Lattimore to Gilkey, and you find such fact from the greater weight of 
the evidence, and that he gave his ticket to the conductor, then the court 
instructs you that he had a right to ride on defendant's train from 
Lattimore to Gilkey, the destination called for in his ticket; and the 
court instructs you that if he was ejected from the train (unless on 
account of his own wrongful conduct or disorderly behavior, and there 
is no evidence of such behavior), his ejection was wrongful and in viola- 
tion of the duty which defendant owed him, and that he would be 
entitled to recover compensatory damages. The amount or quantity of 
damage which plainti8 would be entitled to recover in this view would 
depenYd upon the facts as you find them to be from the evidence. I f  
you find from the evidence, and from its greater weight, that the defend- 
ant's conductor, after taking up the plaintiff's ticket, went to plaintiff 
and again demanded a ticket, and stated that unless he paid his fare, 
he (the conductor) would put him off the train, and that this was stated 
to plaintiff in the presence of other passengers and in a manner to 
humiliate and wound the feelings of plaintiff, and that defendant's con- 
ductor, actually did eject plaintiff from its train, then you will con- 
sider these facts as elements of compensatory damages. And if you 
further find that defendant's conduct in ejecting and putting plaintiff 
off its train was calculated to humiliate plaintiff, then you will con- 
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sider his humiliation and the suffering entailed thereby as elements of 
\ damages, as above explained to you. And if you further find out that 
- the plaintiff was actually humiliated by the conduct of the defendant in 

putting him off the train in an out-of-the-way place, if you find that he 
was put off at an out-of-the-way place, after he had bought and 

(281) turned in his ticket to the conductor, and that he suffered mental 
pain on account of such conduct by defendant, then he would 

be entitled to compensation in damages, notwithstanding the con- 
ductor may not have had any intention of causing him humiliation 
and pain. The question is, Was the conduct of defendant (if you 
find it to be wrongful, as explained to you above) calculated to entail 
mental suffering upon the plaintiff by humiliation and mortification, and 
did he actually suffer in that manner?" Defendant excepted. 

2. "The court instructs you that compensatory damages cover and 
include a reasonable and fair compensation for loss of time, loss of 
money, physical inconvenience and mental suffering and humiliation 
endured. and which could be considered as a reasonable and l~robable 
result of the wrong done. Of course, you must find that the plaintiff 
sustained the wrong, and that it was the proximate cause of the damage 
sustained, if you find that there was damage, and as'to this you have 
been instructed above." Defendant excepted. 

There was a verdict and judgment for the plaintiff, and the defendant 
excepted and appealed. 

N o  counsel for plaintiff. 
S. Gallert for defendant. 

ALLEN, J. The motion to nonsuit is insisted upon in this Court, prin- 
cipally upon the ground of a variance between the allegation and the 
proof, in that the complaint alleges that the plaintiff was ejected at 
Rutherfordton, and the proof is he was ejected at Coxe's Crossing; but 
the whole record shows that there was no controversy as to place, and 
the Revisal, sec, 515, provides: "No variance between the allegation 
in a pleading and the proof shall be deemed material, unless it has 
actually misled the adverse party to his prejudice in maintaining his 
action upon the merits." 

The prayer for instruction asked by the defendant was properly 
denied. 

Construing the verdict with the charge, the jury has found that the 
plaintiff was a passenger and had given his ticket to the con- 

(282) ductor, and that he was expelled from the train against his will. 
I f  so, his expulsion was wrongful, and gave the plaintiff a right 

of action, and the good faith of the conductor could not defeat the action, 
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and would only be material on the question of punitive damages. 
Arnrnons v. R. R., 138 N. C., 555. 

McQraw v. R. R., 135 N. C., 264, is not in point. I n  that case, as 
the train was leaving Charlotte the plaintiff jumped on the platform 
of the baggage car, and the conductor testified that, "When I got to the 
front end of the mail car the train had begun to move, and I saw these 
two men up there. About the time I got there the baggage-master 
stepped up on the other side. I: told the men to come down. They did 
not get .down, and in order to get them on the ground before the train 
got up too much speed. I reached up and pulled them &own and let them 
light on the ground. When I put the second one down I caught on the 
back end of the same car. I just caught hold of them and pulled t,hem 
down. They did not resist. I had no conversation with them; did not 
see any ticket; did not suppose for a moment that they had any ticket, 
or they would not be there, because it was not a place for passengers, 
and they could not pass from that end of the car to the other. There is 
no doorway from the mail car to the baggage car. Passengers are not 
allowed to go through them at all." 

On appeal i t  was held to be error to charge the jury, in any view of 
the evidence, to answer the issues against the defendant, because the 
plaintiff, according to the conductor, was where passengers had no right 
to be. 

The instructions given to the jury and excepted to are fully sustained 
by the authorities. 

The exceptions for failure to give certain instructions on the issue of 
punitive damages need not be considered, because his Honor expressly 
told the jury there was no evidence to sustain the plaintiff's allegation 
of punitive damages, and refused to submit the issue. 

There are other exceptions in the record, which we have examined, 
and in which we find 

No error. 

G.  C. HOWELL v. EDITH HOWELL AND G. A. BRIGGS. 

(Filed 22 May, 1913.) 

1. Pleadings-NonsuitAverments ; HOW Construed. 
Where an action has been dismissed upon the allegations of the com- 

plaint, these allegations will be taken as true upon the plaintiff's appeal. 

2. Parent and Child-Divorce-Concealment of Child-Abettor-Damages- 
Pleadings-Cause of Action. 

Where a divorce absolute has been obtained by the husband, leaving 
open the matter of awarding the custody of a minor child, which re- 

231 . 
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mained with the wife, the judge of the Superior Court, at the suit of the 
father, alleging the concealment of the child by the wife and her father, 
may order the production of the child, i f  it is within the State, and award 
its custody; and a civil action for damages will lie against the father of 
the wife in aiding and abetting her in concealing the child, sending it 
beyond the borders of the State; and an allegation of the complaint that 
the defendant procured, aided, assisted, and advised (the wife) in the 
taking off the child and concealing its whereabouts "causing plaintiff 
great and agonizing distress both,of mind and body," states a good cause 
of action against the person thus acting. 

(283) APPEAL from Adams, J., at March Term, 1909, of YANCEY. 

Hudgins, Watson & Watson and ,4. Hall Johnston for plaintiff. 
Mo counsel for defendant. 

CLARK, C. J. The plaintiff entered into a contract with his wife, the 
defendant Edith Eowell, and the defendant G. A. Briggs, her father, 
that the daughter of the plaintiff, Lucy Howell, might remain with her 
mother, Edith Homrell, at the home of said G. A. Briggs until said child 
should reach the age of 6 years, when she should be returned to her 
father. The plaintiff soon after said contract, obtained a divorce from 
his wife on the ground of her adultery, and the decree provided that the 
custody of the child should be left open for further orders of the court. 
There has been no decree fixing the custody of said child. 

I t  is alleged in the complaint that a few days prior to the child's 
attaining 6 years of age, the defendant, Edith Howell, with the 

(284) advice and assistance of her codefendant, G. A. Briggs, spirited 
the child away beyond the State to some place unknown to the 

plaintiff. 
The complaint asks judgment against the defendant G. A. Briggs for 

damages, and against both defendants for the custody of said child, if 
she can be located, and for a rule upon the defendant Briggs requiring 
him to disclose the present whereabouts and residence of the plaintiff's 
child. 

Abduction is usually prosecuted on the criminal side of the docket. 
But there are many cases in which damages have been recovered for 
wrongful abduction. The court having dismissed the action upon the 
pleadings, we must take the statements in the complaint to be true, be- 
cause by the dismissal of the action the plaintiff has been debarred the 
opportunity of proving his allegation to be true. The question is whether 
the complaint states a cause of action. 

I n  Harris 71. Harris, 115 N. C., 589, i t  was held that a father who was 
entitled to the custody of the child might recover damages on a bond 
given for the return of the child to his custody, for failure to do so. A 
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grave wrong was done the plaintiff if, as the complaint avers, his child 
was taken out of the State or secreted by the mother with the aid and 
assistance of the defendant G. A. Briggs. If the child were in the 
State, this action can be maintained for the production of the child 
before the judge, who upon hearing the evidence would award her cus- 
tody. As to the defendant G. A. Briggs, if the allegations of the com- 
plaint are proven to be true, he is clearly liable for damages. 

I t  is true that at conlmon law abduction of a female for immoral 
purposes was not an offense (8. v. Sullivan, 85 N. C. ,  506)) but as 
Judge Settle remarked in S .  v. Oliver, 70 N.  C., 60 (referring to the 
common-law right of a husband to whip his wife), "We have advanced 
from that barbarism," to some extent, by Laws 1879, ch. 81, now Revisal, 
3358. which makes abduction under some circumstances an offense if 
the child is under 14 year,s of age. 8. v. George, 93 N.  C., 567; 8. v. 
Chisenhall. 106 N.  C., 676: S.  v. Burnett, 142 N. C., 579. 

At the common law, abduction of a child was not an offense. S .  v. 
Rice, 76 N.  C., 194. ' ~ u t  3 Blackstone Com., 140, holds that a 
civil action lay therefor, and that a father could rtxover dam- (285) 
ages, though he says i t  was a doubtful question, on which the 
authorities were divided, whether a father could recover for the abduc- 
tion of any other child than the oldest son and heir. I n  Barham v. 
Dennis, Cro. Eliz., 770, it was held that he could not. But later cases 
held that an action would lie for taking away any of the children, be- . 
cause the parent "had an interest in them all." I t  is interesting to quote 
the reasoning of the courts at common law as given in Barham v. 
Dennis, supra. Anderson, Walmsley, and Kingsmil, JJ., said : "The 
father should not have an action for the taking of any of his children, 
which is not his heir; and that is by reason the marriage of his heir 
belongs to the father, but not of any other his sons or daughters; and 
by reason of this loss only the action is given unto him; the writ in the 
Register is for the son and heir, or daughter and heir only; which proves 
that the law has always been taken, that the action lies not for any 
other son or daughter. And although it hath been said that a writ of 
trespass lies for divers things whereof none of them are in the Register, 
and i t  hath been adjudged that i t  lies for a parrot, a popinjay, a thrush, 
and, as in 14 Henry VIII, for a dog; the reason thereof is, because the 
law imputes that the owner hath a property in them; . . . But for 
the taking of a son or daughter not heir, i t  is not upon the same 
reason, and therefore not alike. Here the father hath not any property 
or interest in the daughter which the law accounts may be taken from 
him." Glanville, J., dissenting, said: "The father hath an interest in 
every of his children to educate them, and to provide for them, and he 
hath his comfort by them; wherefore it is not reasonable that any should 
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take then1 froni him, and to do him such an injury, but that he should 
have his remedy to punish it." The majority of the Court are sustained 
by the form of the writ as preserved in Fitz-Herbert's Natura Brevium, 
90 H., which was of date 12 Hen. IT ,  16. But Judge Glanville based 
his dissent upon reason and justice, and has been sustained by subsequent 
cases. 

I n  Cooley on Torts (3 Ed.), 482, 483, it is said that an action for 
damages for abduction of a child will lie in favor of the parent. 

(286) I n  Rice v. Mickerson, 91 Mass. (9 Allen), 478, it was held in a 
case much like this, that the plaintiff might recover actual dam- 

ages for expenses incurred in the pursuit of his child which had been 
abducted. The Court also indicated that upon proper allegations, such 
as have been made in this case, the plaintiff would be entitled to recover 
punitive damages for the wrong inflicted upon him. Among other cases 
sustaining an action for damages for abduction of a child are Bradley 
v. Shafer, 71 N.  Y .  (64 Hun), 428; Hills v. Hobert, 2 Root (Conn.), 
48; Dobson v. Cothran, 34 R. C., 518; Kreag v. Anthus, 2 Ind. App., 
482. 

I n  Brown, v. Crocleett, 8 La. Ann., 30, it i s  held that in an action for 
the wrongful abduction of a minor the jury has a right to award dam- 
ages for mental anguish as a part of the compensatory damages for such 
wrong. I n  Baumgartner v. Eigenbrot, 100 Md., 508, it was held that 
if the child was kept in defendant's custody in a clandestine manner an 
action would lie. 

I n  Steele v. Thacher, 1 Ware (U. S., 85)) it was held that "A parent 
may maintain a libel in admiralty for the wrongful abduction of his 
child, being a minor, and carrying him beyond the sea." This has been 
cited with approval in 22 Fed. Cases, 13, 348, where the above case is 
reprinted. The subject is very interestingly discussed in Everett v. 
Sherfey, 1 Iowa, 356, and Schouler Dom. Rel. (3 Ed.), sec. 260; 2 
Hilliard on Torts (3  Ed.), 519, 521, which sustain the proposition that 
a parent can maintain damages for the abduction of his child. To same 
effect R .  R. Co. v. Showers, 11 Ind., 451; Sargent v. Mathewson. 38 N. 
H., 54, and other cases. 

The most usual case in which this action is brought has been upon 
the abduction of a daughter for marriage or immoral purposes. But 
the modern authorities, as we have said, have advanced, and now the 
parent can recover damages for the unlawful taking away or conceal- 
ment of a minor child, and is not limited to cases in which such child 
is heir or eldest son, nor to cases where the abduction is for immoral 

purposes, nor are the damages limited to the fiction of "loss of 
(281) services." This Court pointed out in Hood v. Sudderth, 111 

N. C., 215, and Willeford v. Bailey, 132 N. C., 402, that this is 
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61 an outworn fiction," eyen in actions for seduction. The real ground of 
action is compensation for the expense and injury and "punitive dam- 
ages for the wrong done him in his affections and the destruction of his. 
household," as said in Xcarlett v. Norwood, 115 N.  C., 285; Abbott v. 
Hancock, 123 N. C., 99; Snider v. Newell, 132 N. C., 614, 623, 624. 

The law is summed up with citations of numerous authorities in 1 A. 
& E. (2 Ed.), 167, as follows: "A father has a right of action against 
every person who knowingly and wittingly interrupts the relation sub- 
sisting between himself and his child or abducting his child away from 
him or by harboring the child after he has left the house." 

I t  can make no difference that the child at the time she was carried' 
away was not in the immediate custody of the father. She was tempo- 
rarily with her mother, but he was legally entitled to her custody or to 
have it adjudged by the court, and to take her out of the jurisdiction' 
of the court, or secrete her, was an injury for which he was entitled to' 
damages. The allegation of the complaint that the defendant Briggs 
"procured, aided, assisted, and advised the taking off of the child and 
conceals its whereabouts and has thereby caused the plaintiff great and 
agonizing distress of both mind and body," states a good cause of action 
against him. 

The judgment dismissing the action is 
Reversed. 

Cited: Howell v. Solomon, 167 N. C., 590. 

ROBERT G. HAYES, TRUSTEE, ABD NATIONAL F I R E  INSURANCE COM- 
PANY v. M. TOMS FACE, TRUSTEE, AND K. G. MORRIS. 

(Filed 22 May, 1913.) 

1. Mortgages-Sales-Fraud-Equity. 
A court of equity has power to vacate a foreclosure sale which is shown 

to have been tainted with fraud or deceit, or to have been made in pur- 
suance of a corrupt scheme to gain possession of the premises inequitably. 

2. Same-Assignment of Nortgage-Transfer of Title. 
The difference between a mere assignment of a mortgage of lands and 

the substitution of a trustee is, that the terms of the former do not pro- 
fess to act upon the lands, or pass the mortgaged estate thereto, but only 
the security it affords to the holder of the debt; and where a foreclosure 
sale of the lands had been brought about by collusion and fraud of the 
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holder of the security for the purpose of acquiring the land a t  the sale, 
courts of equity will intervene, whether there has been only an assign- 
ment of the security or a transfer of the title to the lands to  another 
trustee. 

3, Mortgages-Sales-Trusts and Trustees. 
The owner of a debt secured in a deed in trust made to a third party 

as  trustee, with power of sale, may lawfully bid and purchase a t  the 
sale, where there is no fraud or collusion between the creditor and the 
trustee. 

4. Same - Fraud - Collusive Sales -Liens - Junior Judgnlent Creditors- 
Equity. 

Where fraud and collusion is  shown between the holder of a first mort- 
gage debt in the foreclosure sale of the mortgaged premises, junior mort- 
gagees or lien creditors will be protected by the courts to the same ex- 
tent as  the mortgagor. 

8. Same-Injunction. 
Where there are a first and second mortgage on lands and several jun- 

ior judgments for materials furnished for a building thereon, and one of 
these junior judgment creditors has bought i n  the lands a t  a n  execution 
sale of another of the junior judgment creditors, and in pursuance of a 
scheme to get the lands, has procured the  assignment of the first mort- 
gage to  a trustee, whom he controls, and under his instruction the mort- 
gaged premises were sold, bid i n  by another of his agents a t  the fore- 
closure sale, so that the result of the scheme is  to have obtained the land 
a t  a grossly inadequate price, the second mortgagee having offered to pay 
off the first mortgage debt and given notice of his rights a t  the sale; i t  is 
Held, that  the evidence of fraud is  sufficient to be submitted to the jury, 
and that  equity will enjoin the making of the deeds to the purchaser at  
the sale, and preserve the equities to the hearing of the second mort- 
gagee and the other junior judgment lienors for materials furnished. 

6. Mortgages-Notice of Sale-Hour of Sale-Fraud-Evidence-Injunction- 
Equity-Sale Vacated. 

The failure of the notice of a foreclosure sale under a mortgage to 
state the hour thereof i s  sufficient evidence of fraud for a n  order to  is- 
sue restraining its consummation to the hearing and t o  preserve the 
equities of the parties thereunder arising; and should i t  then appear that 
the hour was not thus stated, the sale should be set aside. 

(289) APPEAL by defendants f r o m  restraining order  issued by Lyon, 
J., a t  chambers, 7 March,  1913 ; f r o m  HENDERSON. 

Appea l  by defendants f r o m  a n  order  cont inuing a restraining order  
t o  t h e  final hearing. 

Brooks, Xnpp & Hall for plaintiffs. 
Smi th ,  Shipman & justice f o r  defendants. 

236 
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BROWN, J. This litigation grows out of the case of Roper v. Insur- 
ance Go., 161 N. C., 151. I n  the present action the judge restrained the 
defendants from completing the sale of certain lands referred to in the 
pleadings. 

From the pleadings and affidavits in the record these facts appear: 
On 26 November, 1908, C. E. Roper and wife executed to A. L. Holmes 

a deed of trust to secure $3,200 and interest, the land included in the 
conveyance being a boundary of about 300 acres situated near Hender- 
sonville. The grantors subsequently built a hotel on one of the lots in- 
cluded in the boundary, and gave other mortgages and deeds of trust 
upon the same property. 

On 6 May, 1910, C. E. Roper individually, and as executor of his 
wife, esecnted a deed of trust upon the same property to Smith 
as trustee for J. M. Stepp, and thereafter procured a fire insur- (290) 
ance policy on the hotel to-be written by the plaintiff, the1 Na- 
tional Fire Insurance Company, with a standard mortgage clause pay- 
able to J. M. Stepp. 

Thereafter the hotel was destroyed by fire, and the National Fire In- 
surance Company, in obedience to a decree of this Court at its last term, 
paid the amount due on the mortgage, with interest, to G. H.  Valentine, 
trustee in bankruptcy for J. M. Stepp, and took an assignment of the 
said deed of trust. That subsequent to the execution of the Stepp deed 
of trust in 1910, several parties filed liens against C. E. Roper for rnate- 
rials furnished in the construction of his hotel. Subsequently, judgments 
were taken thereon. 

That R. C. Clark was one of these junior judgment holders, having 
purchased the hotel tract at a sheriff's sale under one of these judgments, 
known ae the Loenhardt and Garren judgment, for the sum of $265, and 
took the deed therefor. 

Thereafter, in order to forestall the rights of the National Fire Insur- 
ance Company as assignee of the Stepp mortgage, Clark caused an in- 
solvent clerk in his employ, M. Toms Pace, to purchase for him the 
Holmes mortgage of $3,200, and interest, and take an assignment of the 
said mortgage to the said M. Toms Pace as assignee and trustee for 
Clark. 

Following this up, Clark requested Pace, assignee of the Holmes 
mortgage, to advertise the Roper lands for sale on 14 February, 1913, 
and engaged K. G. Morris to attend the sale as his agent and bid for 
the land, with the understanding between himself and M. Toms Pace 
at the time that it was to be sold in separate lots. 

On the day of the sale plaintiffs offered to pay to Pace the entire 
amount of his mortgage, interest, costs, and expenses, and take an assign- 
ment of the mortgage without prejudice to await a settlement of the 

237 
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equities between the parties. This was declined. The plaintiffs then 
requested that the land be sold e n  rnasse. This was refused. Immedi- 
ately after the last lot of land was knocked down to K. G. Morris, he 
having purchased it all, as per agreement, a t  the price of $394, the plain- 
tiffs offered $4,000. This bid was declined. 

The following notice in writing was read by plaintiffs a t  and 
(291) immediately preceding the sale : 

Noticp t o  all  b idders  a n d  prospective purchasers: Rsepresenting a 
mortgage creditor who holds a deed of trust upon the property included 
i n  the advertisement of this sale, I have offered, and do hem and now 
offer to pay to A. L. Holmes or his assignee or attorney all the principal, 
interest, co,st, and taxes due him or them, and for which he or they 
are liable to account at  this sale, if he or his representatives will assign 
the  said mortgage to me, to be held without prejudice to await the 
settlement of the equities, by the court, of subsequent creditors to this 
mortgage. This has been refused. 

r demand that L4. I,. Iiolmes and his representatives conducting this 
sale shall offer all the property included in his mortgage for sale e n  
mnsse, so that the largest possible anmunt may be obtained from this 
sale, satisfying his mortgage and providing, if possible, othir funds 
to he distributed among the junior creditors of C. E. Roper, executor 
of F. A. Roper, deceased, the makers of this mortgage, and against 
whom the junior liabilities exist. ROBERT G. HAYES. 

I t  appears from the afidar~ite that the land is worth $7,000 to $8,000, 
and that i t  was bid off fnr Clark a t  $404. 

i t  does not appear in the record that Holmes, the original trustee in 
the deed in trust, executcd a form~al deed to Pace, conveying the land 
subject to the trusts and' with the consent of the c ~ s t u i  que trus t .  As 
the record appears, he merely assigned the papers to Pace. 

However that may be, we think that his Ilonor comimitted no error 
in continuing the injunction. restraining the making of de~eds and 
passing t h ~  title to Clark upon the facts disclosed in the refcord. 

f t  clearly appears that Pace was the trustee and personal agent of 
Clark, who had pnrchased several of the mortgages and the liens filed 
upon this property, and that he sold the property for Clark and to 

Clark, through another agent, a t  a price which as stated by this 
(292) Court i11 a former case, is calculated to cause the bystanders to 

exclaim that he got the property for nothing. 
We do not controvert the proposition, supported by abundant author- 

ity, t!lat the owner of a debt secured in a deed in trust madd to a third 
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party as trustee with power of sale, may lawfully bid and purchase . 
a t  the sale, where there is no allegation or evidence of fraud or collu- 
sion between the creditor and the trustee. Illonroe v. Fuchtler, 121 
N. C., 101. 

There is a difference between an assignment of a mortgage and the 
wlbs'titution of another trustee in a deed in trust by all the parties 
interested i11 it. 

A mere assignment of a mortgage in terms which do not profess to 
act ul)on the land does not pass the mortgagee's estate in the land, but 
only the security i t  affords to the holder of the debt. Williams v. 
T c n c h ~ y ,  85 N. C., 403. 

But whatever may be the form of the assignment by Holmes to Pace, 
the evidence of collusion between Pace and Clark is plenary, and a sale 
conducted under such circumstances, even by a legal trustee, would not 
be permitted to stand by a court of equity. 

There is no question that a court of equity has power to vacate a 
forecloswe sale which is shown to be tainted with fraud or deceit, or 
to har-e been made in purs~xance of a corrupt scheme to gain possession 
of the premises inequitably. 

In Jones v. Pullen, 115 N .  C I . ,  471, i t  is said: "There is no question, 
according to our authorities, that if a mortgagee with power to sell 
indirectly purchases at his own sale, the mortgagor may elect to avoid 
the sale, and this without reference to its having been fairly made and 
for a reasonable price. This is an inflexible rule, and i t  is not because 
there is, but because there may be fraud." Gibson v. Barbour, 100 
N .  C., 192; Froneherger v. Lewis, 79 N .  C., 426; Cole v. Stokes, 113 
N.  C., 270. 

I n  AIosby 23. Hodge, 76 N. C., 388, Pearson, C. J., said: "The exer- 
cise of the power is only allowed in plain cases where them is no comi- 
plication and no controversy as to the amount due upon the mrtgage,  
and the power is given merely to avoid the expense of foreclosing the 
mortgage by action, but that when there is such coniplication and con- 
troversy the court will interfere and require the foreclosure to 
be made under the direction of the court after all the controverted (293) 
matters h a w  been adjusted and the balance due is fixed, so that 
the property may be brought to sale when purchasers will be assured 
of a title, and not to be deterred by the idea that they are buying a 
lawsuit." 

This case is cited with approval in illenzel v. Hinton, 132 N.  C., 670. 
Mewimon, C. J., in Gooch v. Vaughan, 92 N .  C., 615, says: "Courts 

regard such po~r-ers with suspicion and watc~hfalnes,q, and never fail to 
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scrutinize the exercise of them when i t  appears that there is ground to 
apprehend that injustice in any respect is done or about to be don6 to 
the mortgagor. The mbrtgagor is, in an important sense, completely 
in  the power of the mortgagee, and besides, the latter is a trustee, first, 
to control the property and apply the proceeds of it when sold to the 
payment of the mortgage debt, and, second, for the mortgagor as to any 
surplus, and he is held to a strict account." 

The junior mortgagee or lien creditor will be protected by the courts 
to the same extent as the mrtgagor.  

I n  21 Cyc., 1713, it is said: "And where the fraud takes the form 
of causing the sale to be miade for a larger sum than is due, or collusion 
between the miortgagee and the purchaser, to the injury of the m,ort- 
gagor's rights, or of misrepresentation and deceit, practiced upon the 
purchaser, or upon a junior lien creditor, the sale m,ay be set aside." 

The books are full of cases where courts of equity have interfered to 
guard the rights of mortgagors, junior mortgagees, and lien creditors 
with jealous care, and have set aside sales made by mortgagees and 
trustees where manifest wrong and ~pprelssion are made to appear. 

The affidavits not only show abundant evidence of collusion, and that 
Pace was Clark's agent, acting for him and under his control, but it 
appears further that the advertisement of sale mentioned no hour when 
the sale was to take place. 

I n  27 Cyc., 469, the rule with refipect to the time and place of sale 
is stated as follows: "The notice must specify the place a t  which the 
sale will be held with a degree of certainty that intending bidders will 
not be misled, but will be, able to find it, and it must also1 give the time 

of the sale with equal certainty, stating not only the day, hut 
(294) also the hour at  which i t  will be held." Fitzpatrick v. Fitz- 

pntrick, 75 Am. Dec., 681. 
The omission of such an emntia l  requisite to make a valid sale is  

strong evidence of a fraudulent purpose to deceive and mislead probable 
bidders. 

This fact alone is sufficient to justify the judge i n  continuing the 
injunction, and if i t  be shown at the final hearing that no time of sale 
was given in  the advertisements, the sale should be set aside. 

I t  is a familiar principle of equity jurisprudence that the status of 
the parties should be preserved pending: a trial upon the m,erits. 

The order continuing the injunction i s  
Affirmed. 
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WESTERMAN ET AL. v. CHAMPION FIBER COMPANY. 

(Filed 22 May, 1913.) 

1. Contracts-Cutting Timber-Breach-Counterclaim-EFidence of Dam- 
ages-Increased Cost--Foreign Issues. 

Where the plaintiff and defendant had entered into a contract for the 
former to  cut and deliver wood fram a large body of the latter's timber 
land, a t  a certain price per cord, and the damages are  laid for the plain- 
tiff's profit therein which was alleged to have been prevented by the acts 
of the defendant, the latter contending for damages by way of counter- 
claim for a n  increased price i t  was forced to pay by reason of the plain- 
tiff having abandoned i t s  contract. testimonv af defendant's witnesses a s  
to  the cost of cutting the wood from other Darts of the lands and under 
contracts with other-parties i s  incompetent, as  i t  involves the capacity 
of these persons for management, the price paid for hands, without re- 
ference to or description of the methods pursued o r  conditions under 
which the work was done by them, or their manner of doing it. 

2. Contracts - Cutting Timber - Abandonment - Damages in Part -In- 
structions. 

The plaintiff and defendant contracted for the former to cut and de- 
liver from the latter's lands timber estimated a t  50,000 cords, the plain- 
tiff to build eight or ten shacks on the land for the  accommodation of the 
defendant's hands, which the plaintiff had to build for the prosecution 
of the work. There was evidence tending to show that  defendant pre- 
vented the plaintiff from fulfilling his contract by having others to  cut 
the timber on the lands i n  violation of the contract:. Held, the plaintiff 
was entitled to recover such damages a s  he may have sustained i n  build- 
ing the shacks, though this would not in  itself have justified t h e  aban- 
donment of a contract of this magnitude, and a charge i s  held correct that  
if the  jury should find that  the defendant agreed t o  build the shacks 
for plaintiff's use, and that  such agreement was a material part of the 
contract, which defenllant violated, the defendant would be liable. 

8. Appeal and Error-Trial-Presumptions of Correctness-Objections and 
Exceptions. 

There being evidence in  this case which would justify damages for a n  
entire breach of contract by reason of defendant's act in preventing the 
plaintiff from fulfilling his part, the Supreme Court, on appeal, will pre- 
sume that  the features of the case relating to the  measure of damages 
has been correctly tried, in the absence of error assigned therein. 

APP-E.~,  by defendant fronr L y o n ,  J . ,  at January Tern?, 1913, (295) 
of J l c D o w ~ ~ r ~ .  Action to recover damages for alleged breach 
of .contract. 

Vei-diet and judgment for plaintiff. Defendant appealed. 

Johns ton  & M c i V a i q  and Hudqhs & W a t s o n  for p l a h t i f f .  
Pless & W i d o m z e ,  Rowrne, Pnrlcer & Mor&on, and T. F. Daviclson 

Jor defendant.  
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WESTERMAN v. FIBER Co. 

HOKE, J. The evidence on part of plaintiffs tended to show that, in 
November, 1909, they made a contract with defendant company to cut 
for i t  the cordwood on a given boundary of land in Haywood County 
on the waters of Shiney Creek, to begin on one side of the creek, cut 
the timber up and around the head of the stream and down on the 
other side till 50,000 cords were "cut, calculated, and paid for," etc., 
this being the amount estiwated within the boundary, the wood to' be 
cut and put on the edge of the branch and corded up at  the price of $3 
per cord, and defendant company was to construct and have ready the 

shacks required for housing plaintiff's hands- engaged in the 
(296) work; that the shacks not having been built by defendant, 

plaintiffs, with their hands, were compelled to construct the 
same and, shortly after commencing the work, other persons, acting 
under contract with the company, and by its authority, commenced 
cutting wood within the boundary and on the more advantageous por- 
tions of the same, and so obstructed and interfered with plaintiffs that 
they bere compelled to desist and abandon the undertaking altogether; 
that they remonstrated with the managing agent of the company about 
this interruption, who not only +dined to interfere, but sanctioned 
and approved the same, and endeavored to induce plaintiffs to cut else- 
whe~e;  that the wood within the boundary could have been cut and 
placed on the creek at an avepage of $2.50 per cord, and plaintiff had 
suffered great darxiage. 

The evidence on the part of defendant was to the effect that the con- 
tract was not for any definite boundary, but that the plaintiff was to 
cut and cord the wood on the branch at  or about the place stated and to 
be paid for same at $3 per cord as cut; that owing to the rugged nature 
of the land, the dense undergrowth and its character, i t  was worth at 
least $6 per colfd to cut and place the wood as agreeid upon, and that 
plaintiff had abandoned the contract without legal excuse, to defend- 
ant's great damage. 

The plaintiff, as heretofore stated, having recovered judgment below, 
the case is before us on defendant's appeal, and i t  is contended that 
the trial court committed error in refusing to allow a witness .for 
defendant, W. J. Mashburn, to say what it had cost him per corld to 
get out wood on this boundary for the two weeks after plaintiffs had 
abandoned their contract, and also, in a similar ruling, excluding a 
question addressed by defendant to another witness, J. L. Smith, as to 
"what i t  had cost him to get out cordwood in a cove in the s a m ~  locality 
and similar to the one in which Mashburn worked." ' 

The Court has held in several rlecent cases that it was proper to 
permit "lumbermen of experience, having personal knowledge of facts 

242 
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and conditions," to give their opinion on the cost of cutting and deliv- 
ering timber in specified localities, a case presented in  Younce v. Lumber 
GO., 1 5 5  N. C., 239, and evidence of this very kind was received 
on this trial; bnt the, questions addressed to these witnesses do (297) 
not, in  our opinion, come within the principle. Involving, as 
they do, an  inquiry into the capacity of these persons for management, 
the price paid for hands, etc., etc., i n  the way now presented and 
without further reference to or description of the methods pursued or 
the canditions under which the work was donet by them and their 
manner of doing it, the proposed questions were properly excluded, as 
tending to introduce issues "foreign to the inquiry and calculated rather 
to distract than aid the jury in their deliberations." Carpenter v. 
A. R., ant€,  277; Chafln v. Manufacturing Co., 135 N. C., 104; Warren 
v. .MukeZy, 85 N. C., 12. 

EZception was made further, that his IIonor charged the jury as 
follows: "If you should find that the defendant agreed to build the 
shacks for plaintiffs to use, and that such agreement was a miaterial 
part of the contract, and defendant violated such agreement to build 
the shacks, then the defendant would be liable, and you should answer 
the first issne Tes.' " 

It is not every breach of contract that will operate as a discharge and 
justify zln entire refusal to perform further. Speaking generally to 
this question, in Anson on Contracts, p. 349, the author says: "But 
though every breach of the contractual obligation confers a right of 
action upon the injured party, i t  i s  not every breach that relieves him 
from doing what he has undertaken to do. The contract may be 
broken wholly or in part, and if in part, thei breach mpy not be suffi- 
ciently i l~por tan t  to operate as a discharge, or, if it be so, the injured 
party may choose not to regard i t  a s  a breach, but may continue to 
carry out the contract, reserving to himself the right to bring action 
for  snch damages as he may have sustained." And, if this portion of 
the charge must be construed as holding that the failure to build these 
shacks went to the full measure of the obligation and justified an entire 
severance of the contract relation, it would, in our opinion, constitute 
reversible error. I n  a contract of this magnitude, a default in respect 
to building eight or ten ordinary shacks to housk the hands engaged in 
the  business should not effect a complete discharge. The plain- 
tiffs themselws did not so regard or trelat it, but very properly (298) 
went on and built the shacks themselves. This, however,'would 
not prevent plaintiff from recovering damages, in  this respect, as fof 
a partial breach, and the charge is both technically correct and, on the 
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allegs tions of the pleadings and the evidence, i s  a proper charge upon 
the issue. It would only amount t o  prejudicial error i n  case i t  should 
be givcn undue significance on the islsue as to damageis, but we do not 
think such a n  objection is open to defendant on the  record. There 
were facts i n  evidence that  would justify a recovery of the damages as 
for  a n  entire breach, to  wit, the interruption and prevention of plain- 
tiffs' work by others acting under the  approval and authority of the 
company. The  entire charge of the court is not sent up, nor is there 
any exception made thereto on the  issue as to damages, and, in the 
absence of error assigned o r  suggested, we must presum~e that this 
featurc of the case has  been rightly dealt with and the questions sub- 
mitted under proper instructions. G ~ u v e s  v. R. R., 136 N. C., 3. 

After giving the case our full consideration, we find no reversible 
error, and the judgment in  plaintiffs' favor is  affirmled. 

N o  error. 

WILSON LUMBER AND MILLING COMPANY v. J. B. ATKINSON ET AL. 

(Filed 22 May, 1913.) 

1. Fraud-Character Witness-Corroborative Evidence-Instructions - Sub- 
stantive Evidence-Appeal and Error. 

Where an action is of a civil nature to set aside an agreement for 
fraud in its procurement, and the party against whom the fraud is al- 
leged has testified, evidence as to his good character is permissible only to 
corroborate his testimony, and an instruction that the jury may con- 
sider i t  as  substantive evidence on the issue of fraud is  erroneous. 

2, Account and SettlementFraud-Evidence-Questions for Jury-PriacipaI 
and Agent. 

The plaintiff had contracted with the defendant for the latter to cut, 
haul, and deliver a large quantity of timber a t  a certain place, and after 
the expiration of several years it appeared that the plaintiff had over- 
paid the defendant. An agreement as to the amount was made by the 
parties, and to secure to the plaintiff the payment thereof a certain 
quantity of lumber was placed in the hands of a trustee. In his action 
to set aside this agreement there was allegation and evidence tending to 
show that the lumber pledged by the plaintiffs was same which the de- 
fendant had delivered and the plaintiff had paid for; that this fact was 
peculiarly within the defendant's knowledge; that upon investigation 
the overpayment was found to be greater than the sum agreed upon, 
which fact was also, under the circumstances, peculiarly within the de- 
fendant's knowledge: Held,  evidence sufficient to be submitted to the 
jury upon the question of defendant's fraud in procuring the agreement 
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of settlement; and further Held, under the circumstances of this case, 
there was evidence of fraud and collusion between the plaintiff's agent, 
who received the lumber, and the defendant. 

3. Principal and Agent-Adverse Interests-Fraud-Knowledge Imputed. 
Where an agent acts in his own behalf and in a manner antagonistic 

to the interest of his principal in dealing with another, as in fraud and 
collusion against the principal, knowledge of the agent of the facts in- 
volved in the transaction will not be imputed to the principal, and will 
not be binding upon him in the absence of other knowledge thereof, 
express or implied. 

APPEAL by plaintiff from Lyon, J., at November Term, 1912, (299) 
of C ALY WELL. 

This action was brought to set aside n compromise and settlement 
between t h ~  plaintiff and the defendant J. P. Rabb, made on 29 De- 
cefiber, 1909. Plaintiff, during the years 1904, 1905, 1906, and 1907, 
was engirged in the lumber business, of which J. B. Atkinson, the other 
defendant, was its manager at Lenoir, N. C. The defendant Rabb cut, 
sold, nnd delivered to the plaintiff at Morganton and other points a 
large quantity of lumber, for which the plaintiff paid him from time' to 
time. .It the end of that period the books of the plaintiff showed that 
the plaintiff had overpaid Rabb for lumber so cut and delivered, in the 
sun1 of $4,354.82. Plaintiff alleged and offered proof to show that, 
while this mas the apparent amount due by Rabb, he had i n  fact re- 
ceived a large p a y m n t  or credit for lumber which had not been deliv- 
ered, and the real balance should be $10,900, instead of $4,354.82, 
and in addition to this amount thus owing by Rabb to the (300) 
plaiutiff, the latter paid for him four certain notes for the aggre- 
gate amount of $1,900, which was not charged on its books against him. 
Ylaintiff further alleges that these items were omitted from1 the books 
by reason of fraudulent collusion between Atkinson and Rabb, o r  by 
mistake of the parties. It then appelars that, on 29 December, 1909, 
plaintiff and defendant Rabb entered into an agreement for a settle- 
ment. by which certain timber was conveyed to J. H. Beall, as trustee, 
to be sold and the proceeds of sale, together with any cash paid by 
Rabb, to be applied to the liquidation of Rabb's debt to the plaintiff. 
This agreement was made for the purpose of "adjusting and settling" 
the account between the plaintiff and Eabb. Plaintiff alleges that, at  
the time this agreement was entered into by the parties, it was totally 
ignorant of the fact that the lumber on the yard a t  Morganton had been 
delivered by Rabb, under its contract with him, or that Rabb owed 
the company a much larger amount than the balance of $4,354.82 
lecitc-d in the compromise agreement. That these facts were only 
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known to Rabb and fraudulently concealed by him from the plaintiff, 
whereby it was made to convey its own property for the paydent of a 
debt due by Rabb to it, and that Rabb otherwise suppressed the true 
facts for. the purpose of obtaining an unfair advantage of the plaintiff. 
Issues were submitted, and upon them the jury returned the following 
verdict : 

1. Did the plaintiff company, at  various times prioi to 29 December, 
1909, advance to the defendant J. P. Rabb money to be used by him 
in  purchasing lumber and timber to be manufactured into lumber by 
him for the said lumber comipany ? ,Answer: "Yes." 

2. Did thei plaintiff and defendant, by contract entered into between 
thelm on 29 Demmber, 1909, make a full and final settlement of all 
matters of account existing between them, growing out of their lumber 
transactions ? Answer : "Yes." 

3. Did the defendant Rabb, a t  the time of making the iontract of 
29 Ilecemlber, 1909, fraudulently suppress or conceal from plaintiff 
facts within his knowledge as to the true status of the account between 

them? Answer: "No." 
(301) 4. I f  so, was the plaintiff thereby misled to its injury? (NO 

answer.) 
5. Was said contract entered into by mutual mistake as to the true 

status of the account? Answer: "NO." 
6. I s  t,he defendant Rabb indebted to the plaintiff; if so, in what 

aniount ? (No answer.) 
7. I s  the plaintiff's cause of action barred by the statute of limita. 

tions? -4nswer : "Xo." 
I n  the verdict proper, the answer to the first issue i s  siqply "Yes," 

while the recital of the verdict in  the j u d w n t  of the court states that 
i t  was "Yes, but not as agent." But this discrepancy is not considered 
material in  the view we. now take of the case. By the contract with 
Rabb for cutting the timber and delivering the lunibelr, it is  provided 
that the lumber shall be considered as delivered and shall become the 
property of the lumber coqpany when i t  is piled on the yard. 

At the close of the evidence the court ordered a nonsuit as to Atkin- 
son, and the case proceeded as to Rabb with the result above stated. 
Judgment was entered upon the verdict, and plaintiff having duly ex- 
cepted to certain rulings, appealed to this Court. 

N a ~ k  Squires and A. E. Holton for plaiiztilr_f. 
W. R. Councill' am? I;aws.encc Wakefield for Atkinson. 
W.  C .  hTewland and S. J .  Ervin for defendant Rabb. 
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WALKER, J., after stating the case: We have stated so much of the 
pleadings and evidence as is necessary to present clearly one of the 
exceptions of the plaintiff, which we think was properly taken and 
should be sustained. Evidence of the general character of the defend- 
ant, J. P. Rabb, was introduced, the witnesses testifying that i t  was 
good. He had testified himself, at great length, as a witnem in his own 
behalf, and had denied circumstantially the charge of fraud made 
against him. I t  was competent to prove his good character so far as 
necessary to sustain his credibility as a witnem, but in his charge to 
the jury the learned judge expressly permitted the jury to consider his 
character as a substantial fact involved in the issue of fraud. This is 
the language of the particular instruction to which exception was noted : 
"The defendant Rabb being charged with fraud, evidence of his 
good character should be considered by you as substantive as (302) 
well as corroborative evidence h passing on the issue of fraud." 
This was1 emor. I t  has been saidc"that a person did or did not do a 
certain act because his character would predispose him to do or not to 
do it, is an inference which, although sometimes logically probative, . 
the English law of evidence, with some exceptions, absolutely rejects 
in civil cases." 16 Cyc., 1263. The text-writer cites numerous cases 
in the noies to this passage in support of the proposition, and, atuong 
others, several decided by this Court. Jeffries v. Harris, 10 N.  C., 
105; iVcRae v. Lilly, 23 N.  C., 118; Heilig v. Dumas, 65 N. C., 214; 
Marcom V. Adam,  122 N. C., 282. 

I n  McRae v. Lilly, supra, Judge Gaston applied the rule of exclusion 
to a case of seduction in these words: "It is also insisted that the judge 
erred in rejecting the testimony offered by the defendant to show that 
his general character was that of a modest and retiring m b .  We am 
satisfied that there was no error in rejecting the testimony proposed. 
I n  civil suits, the general rule is, that unless the character of the party 
be put directly in issue, by the nature of the proceeding, evidence1 of 
his character is not addssible. And no reason is seen why, in this 
case, there should be an exception to the general rule." More directly 
to the point is the language of the Court, in Heilig v. DUWLGY, supra: 
"If such evidence is proper, then a person may screen himself from 
the punishment due to fraudulent conduct till his character becomes 
bad. Every mlan must be answerable for every improper act, and the 
character of every transaction must be ascertained by its own circum- 
stances. and not by the character of the parties," citing Thompson v. 
Bowie, 4 Wall. (U. 8.), 470, and quoting from Fowkuer v. Insurance 

-Co., 6 Cowen (N. Y.), 673. 
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The subject is treated exhaustirely, with full citations, in Norris v. 
Stewart, 105 N. C.,  455, where the defendant was charged with fraud, 
and testimony as to his good character was offered and rejected. The 
ruling ivas approved by this Court, Justice Shepherd saying: "As a 
general iale, evidence of good character is inadmissible, by way of 

defenpe, in  civil actioqs in which a party is charged with a 
(303) specific fraud, because the character of every transaction must 

be ascertained from its own circumstances and not from the char- 
acter of tho parties. Such evidence is not admitted i11 civil actions 
unless the nature of the action involves the general character of the 
party or goes directly to affect it." So, whatever the rule may be else- 
where, the law of this State has been settled by repeated decisions. We 
need no! inquire, therefore, whether thei reasons for the rule are suffi- 
cient to justify it. 

The distinction between civil and criminal cases in  this respect, was 
clearly stated by the present Chief Justice in Marcom v. Adams, supra; 
appro~ing  the rule in civil cases as we haye stated it. The court com- 
mitted a positive error in giving the instruction excepted to, and a 
new trial must be granted, if it was prejudicial. The defendant, 
J. P. Rabb, contends that it was harmless, as upon a fa i r  consideration 
of the facts which the evidence tends indisputably to establish, the 
defendant 'was entitled to the verdict which was rendered by thei jury. 
But we do not understand this to -be the state of the evidence, and the 
plaintiff strenuously insists that, on the contrary, there is strong proof 
of fraud on the part of Rabb and of a collusive arrangement between 
him and Atkinson, his codefendant, to cheat and defraud the plaintiff. 
We might, by a discussion of the testimony, demonstrate that there is 
evidence f& the consideration of the jury upon the q~zcstion of fraud. 
I f  the lumber on the yard a t  Morganton had been delivered and belonged 
to the plaintiff, i t  is strange that, if i t  had knowledge of the fact, the 
lumber should hare been transferred to the trustee to pay a debt due 
by Eabb-in other words, that it should pay Rabb's debt, due to it, 
with its own property. I f  the lumber did not belong to the plaintiff, 
not havinp been delivered, then Rabb has recei~ed credit on the books 
of the plaintiff to which he was not entitled, and, in  either view, he 
would be indebted to the plaintiff, unless the latter is ill s o w  way 
estopped or concluded by the settlement. Thele is enough on the face 
of the agreement and in the conduct of the parties to show that the 
plaintiff did not understand that the lumber had been delivered, and, 
therefore, that the title had passed to it. I t  might fairly be argued 
that if i t  did, i t  wo~11d not hare arranged to pay a debt due by' 
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Rabb to it, and there is evidence, as we look a t  the case, that (304) 
Rabb knew that plaintiff was acting upon the false assumption 
that the lumber was not its property, and yet dealt with the plaintiff 
in  making the settlement, well knowing that s la in tiff was acting in  
ignorance of the facts. The phraseology of the agreement is  such as to 
indicate that plaintiff' had somo claim on the lumbar, which was re- 
leased, but was not the owner; either that, o r  i t  is so ambiguously 
worded that the jnry might have drawn such an inference from it, in  
view of the other facts and circumstances. I f  by his conduct and the 
wanner of dealing the plaintiff in  m,aking the settlement, he  in- 
duced the plaintiff to believe that the lurnlber belonged to him and not 
to the plaintiff, and took advantage of his own peculiad knowledge of 
the true situation, and plaintiff was mksled, beguiled, and overrleached 
in  the transaction, the law will noti permit the settlement to stand i n  
the way of an equitable adjustment between the parties. As was said 
in  Manter v. Truesdale, 57 Mo. App., at  p. 443: "Th'e general rule is 
that mere silence cannot be treated as a representation, but a party 
may put himiself in  a position where he is bound to speak. The Su- 
preme Court, in the case of McAdams v. Cates, 24 Mo., 223, discuss- 
ing this subject, said: 'Althcugh many duties must be left by law to the 
honor and conscience of individuals, the public morals require us to 
lay down and enforce such rules in relation to the businws affairs: of 
men as will secure fair  and honorable dealing, as far  as this is  practi- 
cable, consistently with the freedom of individual action and the inter- 
ests of commerce. I f ,  in a contract of sale, the vendor knowingly 
allow the vendee to be deceived as to the thing sold in a material matter, 
his silence is grossly fraudulent in  a moral point of view, and may be 
safely treated accordingly in the law t r ib~na ls~of  the country. Although 
he is not required to give the purchaser all the information he possesses 
himself, he cannot be permitted to be silent when his silence operates 
virtually as a fraud. I f  he fails to disclotse an intrinsic circumtance 
that is vital to the contract, knowing that the other party. is acting 
upon the presumption -that no such fact exists, it would seem to be 
quite as much a fraud as if he had expressly denied it, or aisserted 
the reverse, or used any artifice to concelal it, or to call off the (305) 
buyer's attention from it."' And again: '(When the law at- 
taches consequences to silence, it does so, it seems, upon a footing of a 
breach of duty to speak." See, also, I'homas v. Murphy,  87 Minn., 
358. I t  was said by Lord Cranworth, in Reynell and Sprye, 1 De 
GEX M. and G., 708: "Once make out that there has been anything 
like deception, and no contract resting in any degree on that foundation 
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can stand." There is room to argue that Rabb knew that plaintiff, 
when the agreembnt for settlement was being negotiated, was evidently 
misled as to the title of the lumber and was acting in  utter ignorance of 
its rights, while Rabb himself knew whether or not the lumber had 
been delirered under the contract of 1603, so that the title had passed 
to the plaintiff, for he was the one to make the delivery. The books 
of the plaintiff disclosed the fact, perhaps, after an expert's examina- 
tion of them, conducted through several mmths, but there is evidence 
that an  ordinary inspection of them would not have discovered the true 
situation. While notice to an  agent is notice to his principal, we 
cannot hold, under the facts and circumstances of this case, that knowl- 
edge of the true title to Atkinson, plaintiff's manager and a director, 
was notice to plaintiff of such title. I f  the agent is  so circumstanced 
as to make i t  his interest to withhold inforpation fromi his employer, 
then the rule that notice to him is notice to his principal, or the doctrine 
of imputed knowledge, does not apply. Stanford: a. Grocery Co., 143 
N. C., 119, and Tiffany on Agency, 262, 263, where i t  is said: "The 
principal is not bound by the knowledge of his agent when it would 
be against the agent's interest to inform him of the facts. Therefore, 
if the agent is engaged in perpetrating an independent fraud on his own 
account, knowledge of facts relating to the fraud will not be imputed 
to the principal. The principal is not bound, i t  is said, when the 
character and nature of the agent's knowledge make it intrinsically 
improbable that he will inform his principal. Whether the rule or the 
exception rests upon a presumption that the agent will or will not com- 
municate the facts to his principal may be doubted. Whatever the 

rcasons for the exception, i t  is well established. Of course, if 
(308) the agent is openly acting adversely to his principal, his knowl- 

edge will not be imputed to the latter. I n  such case he is not 
acting as ageut, but on his own behalf." Whether the plaintiff knew 
of its title to the lumber, or could have known of i t  by the exercise of 
ordinary care and reasonable diligence, were questions for the jury, 
and they were properly submitted to them by the court in thils case. 
I t  must not be understood that we are even intimating any opinion 
upon the weight of the evidence or its sufficiency to establish fraud 
As the case must be tried again, we would scrupulously refrain from 
indicating any view upon that question, lest we might prejudice one 
or the other of the parties. All we decide is  that there is evidence in 
the caw, as now presented, upon the issue of fraud, and that it was 
error to instruct the jury that they should consider what was said by 
the witnesses in regard to the good character of J. P. Rabb "as sub- 
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GROCERY Co. v. TAYLQR. 

stantive evidence in passing upon that issue." We cannot consider 
this instruction as harmless. Tt may have had great weight with the 
jury i11 deciding with the defendant. 
, We have examined the evidence very carefully, and think the judge 
committed error i n  holding that there was no evidence against the 
defendant John E. -4tkinson. The evidence niay not have been e i t h e ~  
strong or convincing, but we are unable to say that there! was absolutely 
none. H e  was the general agent of the plaintiff company a t  Lenoir, 
and there are facts and circumstances disclosed by the evidence, in  
regard to his management of its affairs and his relations and dealings 
with his codefendant, which in  our opinion should be submitted to the 
jury. Jt might prejudice one or the other of the parties if we dis- 
cussed the evidence in  this connection, or even commented upon it, and 
for this reason we refrain from doing so. 

New trial. 

A. BLANTON GROCERY COMPANY v. J. W. TAYLOR ET AL. 
(307) 

I (Filed 22 May, 1913.) 

1. Hortgages-Stock of Goods-Debtor and Creditor-Fraud-Presumptions. 
A mortgage upon a stock of goods, the possession of which is left with 

the mortgagor, to secure a debt maturing in the future, which contains 
no provision for an account of sales and the application of the proceeds 
to the debt, is presumptively fraudulent as to existing creditors. 

2. Same-Rebuttal Evidence-Intent. 
Where there is presumption of fraud as to existing creditors arising 

from a mortgage of a stock of goods, it cannot be rebutted by proving 
the absence of an actual intent to defraud, the motive being immaterial. 

3. Mortgages-Stock of Goods-Debtor and Creditor-Fraud-Rebuttal Evi- 
dence--Property Sufficient. 

The presumption of fraud as to existing creditors in a mortgage of a 
stock of goods may be rebutted by proving that there was no other credi- 
tor of the mortgagor at the time of the registration of the mortgage, or if 
there was such creditor, that the mortgagor owned other property at  that 
time, which could be subjected to the payment of the debt, sufficient to 
pay such creditor. 

4. Mortgages-Debtor and Creditor-Fraud-Registration-Subsequent Cred- 
Itors. 

In the absence of actual or presumptive fraud, a mortgage on a stock 
. of goods is valid as to debts contracted subsequent to its registration 
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6. Mortgages-Stock of Goods-Fraud-Instructions Inconsistent--Appeal 
and Error. 

The plaintiff, a mortgagee of a stock of goods, brings his action against 
the mortgagor and his assignee for the benefit of his creditors and takes 
the goods under claim and delivery. The character of the transaction of 
the mortgage was such as to  raise an issue of fraud as to the other credi- 
tors of the mortgagor. A charge held to be inconsistent and for revers- 
ible error, which instructed the jury, one part thereof, that the issue 
was to be determined by- the greater weight of the evidence, and in an- 
other part, without correcting this error, that the evidence must be clear, 
strong, and convincing. 

A P P E ~ L  by defendant from Ferguson, ,T., at December special Term, 
1912, of RCTHERFORD. 

This is an action to recover a stock of goods, the plaintiffs claiming 
ownership under a chattel mortgage executed by the defendant J. W. 

Taylor, on 25 January, 1910, to secure a note of $100 due 
(308) 8 March, 1910, in the form prescribed by section 1039 of the 

Revisal. 
The defendants are  J. W. Taylor and J. C. Hampton, the latter 

claiming under a general assignment to secure creditors, executed to 
him by the said Taylor. 

The plaintiffs alleged, among other things, "if as a matter of law 
the said mortgage does not cover all goods, without regard from whom 
purchased, subsequently added, up to the time of the satilsfaction of the 
mortgage, then the samfe was incorrectly drawn by reason of a mutuai 
mistake of both parties to said mortgage." 

The defendants denied this allegation, and also that there was any- 
thing due the plaintiffs, and the defendant Hampton further alleged: 
"That the chattel mortgage described in the complaint was fraudulent, 
as well as void, as to the creditors of J. W. Taylor, because i t  pretended 
to mortgage the stock of merchandise of the defendant J. W. Taylor, 
and allowed  aid defendant J. TV. Taylor to sell the same without 
making provision for the application of the proem& of sale of said 
stock of goods, and because the description in  said chattel mortgags 
is not sufficient in  law." 

The stock of goods was seized under proceetdings i n  claim and de- 
livery, issued in  the action, and delivered to the plaintiffs, and sold by 
them under their mortgage, a t  which sale the goods were bought for 
the plaintiffs for $450. 

The defendants tendered the follomring ilssue, among others : 
('2d. Tf so, was the ndortpage fraudulent and void as against othel 

creditors of the defendant J. W. Taylor?" 
The court refused to submit the issue, and the defendants excepted. 
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Prior to the trial, the plaintiffs made a tender of judgment under 
section 860 of the Revisal, for $395, with interest from 24 March, 1911. 
and costs. The court permitted thils tender to be offered in  evidence, 
and the defendants excepted. 

Thelre was evidence on the part of the plaintiffs that the goods were 
not worth more than $450, b i t  i t  was admitted that after the 
sale they sold them for $475, and there was evidence for the (309) 
defendants that the goods were worth $800. 

The verdict of the jury was as follows: 
I .  In  what amount., if any, is J. W. Taylor indebted to plaintiffs? 

Answer: $78.29. 
2. Was' there a mutual mistake in drawing the chattel mortgage, by 

which the provision that the mortgage should cover all the merchandise 
subsequently added to the stock omitted, as alleged? Answer: Yes. 

3. What was the value of the property taken by the plaintiffs at  the 
time of the seizure? Answer: $462.50. 

His  K o n o ~  charged the jury on the second issue: "The plaintiff 
contends that the parties agreed between themselveis-that is, Taylor. 
and Langhridge-that the mortgage should be so amended as to a p ~ s s  
that  all goods which might be in stock or hereafter h u g h t  (did not 
mhke any difference from whom, the  purchase,^ were m,ade), and that 
having agreed upon that, with the understanding to put i t  in the 
mortgage, i t  was a mistake made by both Laughridge and Taylor i n  
getting the expression necessary to convey the idea that the mortgage 
should be on goods which might hereafter be bought, not only fromi the 
Blanton Grocery Company, but from any other parties from whom he 
purchased. The burden is on the plaintiff to satisfy you by the greater 
weight, of the evidence that such agreement was made and left out by 
miistake. I n  other words, that both parties understood what i t  wale, 
and intended i t  should be so embraced by the mortgage, but in failure 
to use proper words to convey their meaninq as agreed upon, i t  was left 
out. They are not to satisfy you beyond a reasonable doubt, as in 
criminaI cases, but by the greater weight of the evidenoe." Defendants 
excepted. 

And again: "When you come to the second issue, you will remember 
it is a rule of law that when people reduce their contracts to writing, 
that the writing is presumied to express what they agreed upon, and the 
party insists that something is left out of the mriting which was agreed 
upon, by mutual mistake, is  called upon to give, the court and 
jury a class of eridclnce which is clear withip itself, and strong (310) 
and convincing." 

Judgment was entered upon the verdict. Defendant appealed. 

253 
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Quinm, Hamrick & McRorie aqzd J .  W .  Pless for plaintiff. 
8. Gallert and McBrayer & McRrayer for defefidamt. 

ALIEN, J. The issue of fraud is raised by the pleadings, and if 
there was any evidence justifying an answer thereto favorable to the 
defendants, i t  was error to refuse to submit it. 

I f  we welie dealing with any other class of property than a stock of 
goods, or if i t  was necessary in this case to prove a corrupt and fraudu- 
lent intent, we would hold there was no such evidence, as there is 
nothing in  the evidence suggelsting that the plaintiffs had any unlawful 
o r  wrong purpose, but the character of the property and the admitted 
facts are such that there arose a presumption of a legal fraud, which 
the plaintiffs were recluired to rebut. 

I n  Cheatham v. Hawkins, 76 N. C., 335, the Court says, in com- 
menting upon a mortgage of a stock of goods: "To secure a debt, the 
bargainor conveys in  mortgage an entire stock of miscellaneous mer- 
c h a n d i , ~ ,  and a t  the same time, in the deed, expressly reserves the 
possession of them for at  least nine months. The implication is irre- 
sistible, from the very nature of the business, that he was to continue 
in selling and trading as before; otherwise, why retain possession of 
goods, which would be a dead encumbrance upon his hands without 
the power of disposition? There is no provision for his accounting 
for the proceeds of sale. H e  could apply the money in  payment of 
debts, other than the mortgage debt; he could apply i t  to faroily ex- 
penses, or even to the purpo'ms of pleasure or waste. Substantially, 
the proceeds belonged to him until the maturity of the Hawkins debt, 
to be expended as he pleased; and in the ni~eantime the entire stock of 
goods mas to be secure from the reach of his creditors. . . . The power 
to sell was the power to destroy, and the sale was the destruction and ex- 
tinction of the property. I f  there were other unsecured creditors a t  the 
time of this assignm~nt, and no other property of the debtor than that 

conveyed in the mortgage, out of which creditors could make their 
(311) debts, the fraudulent intent would seem to be irrebutable, A 

clear benefit is secured to the debtor and a clear right i w  withheld 
from the creditor beyond what the law permits. Here is not only a re- 
tention of possession by the assignor, which is presumptive evidence of 
fraud, hut there is  the further power to dispose of it for the 'debtor's 

. benefit, and still more, the exercise of that power annihilates the thing 
itself. We have, then, one of the strongest cases of presumptive fraud"; 
and in  the same case, .80 N. C. ,  161: "The only rebutting evidence 
adduced against the fraudulent purpose inferred from, the provisions 
of $he deed itself and their obvious and necessary effect upon the rights 
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of creditors is found in  the declaration of the several parties tot the.  
transaction, that an intent to favor the mortgagor, or to delay o r  
defraud his creditors, was not in their minds a t  the time. This cannot 
be allowed to remove the legal presumption arising from the facts. 
Acts fraudulent in view of the law because of their necessary tendeincy 
to delay or obstruct the creditor in  pursuance of his legal remedy do 
not reaae to be such because the fraud as an independent fact was not 
then in  qind.  I f  a person does and intends to do that which from its 
consequences the law pronounces fraudulent, he is held to intend the 
fraud inseparable from the act." 

And this has been affirmed in  Holmes v. Mmshall, 78 N. C., 264; 
Boone I - .  Hurdie, 83 N. C., 475; Booth v. Carstnrphen, 107 N. C., 400; 
Cozuan v. Phillips, 119 N.  C., 25; Edwards v. Supply Co., 150 N. C., 
172. 

Tlie principles to be deduced from these authorities are: 
1. That a mortgage upon a stock of goods, the possession of which 

is left with the mortgagor, to secure a debt maturing in  the future, 
which contains no l~rovision for an account of sales and the application 
of the proceeds to the debt, is pre~urn~p't ivel~ fraudulent as to existing 
creditors. 

2. That the motive or intent entering into the transaction is imma-' 
terial, and that the presumption of fraud cannot be rebutted by  roving 
the absence of an actual intent to defraud. 

3. That the presumption of fraud m y  be rebutted by proving that 
there was no other creditor of the mr tgagor  a t  the time of the registra- 
tion of the mortgage: or, if there was such creditor, that the 
mortgagor owned other property at  that time, which could be (312) 
subjected to payment of the debt, sufficient to pay such creditor. 

I t l  has also been held that such a mortgage as we have described is 
valid as to debts contracted subsequent to its registration. Illerssick V .  

Fries, 128 N.  C., 454. 
The case of Bynum v. Miller, 86 N.  C., 559, and the same case, 89 

N. C., 393, proceed on a different principle. I n  those cases the con- 
test was between the mortgagee and a purchaser from, the wortgagor, 
and the Court said, in 86 N. C., 562: 'Whatever diversity of views 
m,ay exist elsewhere, the law is well settled by adjudications in  this 
State, that a subsequelit purchaser of personal property from one who 
hm previously made a fraudulent assignment of it, or an assignment 
without consideration and for his own benefit, whether the purchase 
be with or without notice and for a valuable consideration, and such 
assignment has been proved and registered as required by law, stands 
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in  the place of his assignor, and neither is permitted to impeach its 
force and validity. The estoppel upon the assignor extends to his sub- 
sequent vendee, and as to both, the conveyance,, though i t  may be void 
as to creditom, is equally efficacious as to t.hem.j7 * 

Nor is  there anything in  Ereth 11. Rogers, 101 N.  C., 270, which was 
approved in Brown v. Dad, 117 N. C., 46, in conflict with these views. 
I t  is true, there were existing creditors in the Kreth case, but these 
m r e  paid in full, and the controversy was between the first and a second 
mortgagee. I n  the first mortgage there were stipulations as to the 
manner in  which the business should be conducted by the miortgagor, 
and, among others, that no purchases should be mlade except for cash, 
and i t  appeared that1 $600 was paid on the debt in a short time, and 
upon these facts the Court held, if there was a presumption of f ~ a u d  i t  
was rebutted. 

Applying thew principles, we are of opinion there was error in 
refusing to submit the issue of fraud. 

We also think the tender of j u d p k n t  ought not to have been admitted 
in evidence, although we doubt if, standing alone, this would justify 
a new trial, as i t  is not clear i t  was prejudicial to the defendants. 

The statute authorizing a tender of judgment (Revisal, sec. 860) 
says that the tender, when not accepted, "is to be deemed with- 

(313) drawn, and cannot be given in  evidence," and while this provision 
is primarily for the protection of the one making the tender, and 

to prevent its introduction against him, the statute is a part of the 
wholesome scheme devised to encourage compromises and ~ettlern~ents, 
before and after action commenced, and the purpose of the statute can 
be best subserved by holding according to itls language that a tender 
of judginent unaccepted "cannot be given in evidence," and can only 
be used after verdict, before the judge, to enable him to adjudge who 
shall pay the costs. 

I t  appears to us  a little remarkable that after the plaintiffs intro- 
duced the tender, and insisted on it, that the defendants should have 
recovered less than the sum offered, the amount of the tender being 
$395 and the judgdemt being for $386.21, the lalst sum being obtained 
by deducting $78.29, the answer to the first issue, from the value of the 
goods as found by the jury, $462.50, although there is a mistake of $2 
in  the calculation. 

The facts bearing on the second issue are not clearly stated, but we 
are inclined to the opinion that after-acquired goods did not pass under 
the mortgaye as executed, and that the issue was material. 

I f  so, his Honor instructed the jury in one part of the charge that 
it was to be determ,ined by the greater weight of the1 evidence, and in 
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another, without  correcting th i s  er!or, t h a t  t h e  evidence mus t  be clear, ' 

strong, a n d  convincing. 
These instructions a r e  inconsistent, a n d  constitute reversible error. 

P a t t e r s o n  v. Nichols, 157 N. C., 412. 
T h e  verification of t h e  account complies wbstant ial ly  wi th  t h e  re- 

quirements  of t h e  statute. F o r  t h e  e r rors  pointed out, there mus t  be a 
N e w  trial.  

WADSWORTH LAND COMPANY v. PIEDMONT TRACTION 
(314) 

COMPANY ET ALS. 

(Filed 22 May, 1913.) 

1. Street Railways - Quasi-public Corporations - Pri~ate Business - Con- 
demnation-Easements. 

Where a corporation is  authorized to conduct the quasi-public business 
of operating a street railway, it  may exercise the right of eminent do- 
main in respect to this business given t o  i t  by its charter and Revisal, 
secs. 1138, 2575, notwithstanding i t  is  also authorized to conduct business 
of a private nature. 

2. Same-Petition-Presumption of Good Faith-Use for Private Purposes- 
Remedies-Quo Werranto. 

Where a n  electric street railway company, also authorized to conduct " 

business of a private nature, sets forth i n  its petition to condemn lands 
that  i t  desires the lands in  connection with its works for production of 
power "to generate electricity for the use and- benefit of the public," and 
i t  does not appear that  the lands are  to  be used for other purposes, i t  will 
not be presumed that  the corporation is acting in bad faith; and should 
i t  afterwards appear that  the land thus acquired was for private pur- 
pose, the remedy would be by quo marranto, etc. 

3. Street Railways-Radius of Operation-Interstate Connections-Charter 
Rights-Interpretation of Statutes. 

A corporation chartered under Revisal, 1138, may operate a "street 
railway," which includes railways operated by steam or electricity, be- 
tween points in  the same municipality, or between points in  different 
municipalities within a radius of 50 miles, and may haul and deliver 
freight, etc.; and a violation of its charter is  not effected by the fact 
that  the railway thus operated interchanges traffic with other carriers 
doing a n  interstate business. 

APPEAL by plaintiffs f r o m  Webb, J., a t  J a n u a r y  Te lm,  1913, (315) 
of MECELENBURG. 

Btrrwell & Cansler, T i l l ~ t t  & Guthrie, and  M a m e l l  & Keerans f o r  
p l a i ~ ~ t i f f .  

Osborne, Cooke & Robinson a n d  P h a r r  & Bell  f o r  defendants. 
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CJAI~K, C. J. Tlir plaintiff contends that the Piedmioiit Tractiorl 
Company cannot exercise the power of eminent domain, because under 
its charter it is authorized to engage i11 p r i ~ a t e  businese in addition to 
its authority to operate a street railway, which is a quasi-public busi- 
ness. We think the law is clearly stated thus in 15 Cyc., 579 : ('But 
the fact that the charter powers of the corporation, to which the power 
of eminent domain has been delegated, embrace both private purposes 
and public uses does not deprive it of the right of eminent domiain in 
the promotion of the public uses." The traction company has the 
power of eminent domain, not only by virtue of its charter, but by 
Revisal, sees. 1138 and 2575; Street R. R. Co. I> .  E. R., 142 N. C., 423. 

I n  Mcln~toslz v. S u p ~ r i o r  Court, 56 Wash., 214, it is said: "It is 
next contended that while the' company is authorized to construct and 
build railroads, i t  is also authorized to engage in  private business. 
Conceding this to Toe true, the company n a y  condeniu and appropriate 
the land for the aid of its publio purposes for public uses only." To 
same, purport, Power Co. 1. .  Webb, 123 Tenn., 596. 

The plaintiff further objects that the defendant's charter shows that 
a great many of its purposes are p ~ k a t e ,  and that the petition does 
not! show that the1 lands sought to be taken will not be used for such 
private purposes. Looking into the petition, it is there stated that the 
defendant desires this land in connection with its works for ithe pro- 
duction of power "to generate electricity for the use and benefit of the 
public." I t  has the power of condemnation under its chavter and the 
general statute, and nothing i11 this record discloses that thc petitioner 
is seeking the land for any other than public purposes. WP cannot 
presume it to be acting in bad faith. I f ,  after acqniring the land under 
condemlnation for a public use, the petitioner should devote it to private 

purposes, there is a remedy by quo warranto and otherwise. The 
(31 6) mrere possession of incidental powers under the charter to engage 

in private enterprises will not be held to deprive the corporation 
of the right of eminent domain to effectuate i ts  public purposes, and 
when it is seeking to exercise this right for the public uses x$hich i t  is 
authorized to undertake. Walkcr v. Power Co., 19 L. R. A. (N. S.), 
725; Brown I ? .  Q e ~ a l d  (Me.), 109 Am. St., 526; Collier v. R. R ,  113 
Tem., 121; Lewis on Em. Dew. (3 Ed.), 314. 

I n  filmel R. R. v. R. R., supra, it was contended that the plaintiff 
was not pursuing the public purpose expressed in its charter of building 
a street railroad in  Fayetteville, but was building a branch line in the 
country. and was therefore acting ultra vires. The Court said that 
such objections, '(even if valid, can only be made available by direct 
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pocecdings instituted by some member of the comlpany for unwar- 
ranted or irregular procedure on the part of the officem, or by the 
Statk for abuse or nonuse of its franchise, and are not open to col- 
lateral investigation in a case of this character nor at the instance of 
the defendant." ' 

The traction company has taken out its charter under the general 
corporation law as authorized by Rerisal, 1135, and that section pro- 
vides that the term "street railway" includes railways operated by steam 
or electricity or any other motive power, used and operated between 
different points in the same municipality or between points in niunici- 
palities lying adjacent to each other, and that such railways may 
carry and deliver freight, etc., with the restriction that the line so 
operated shall not extend in any direction more than 50 miles from 
the niunicipality in which the home office is situated. 

We do not see anythinp in the petition of an intention on the part  of 
the traction company to uee the property sought to be condemned for 
any other than quasi-public purposes. I t  is true, as the plaintiff con- 
tends, that the petition uses the words "comrmercial railway." But 
that is purely a mcatter of phraseology, for the company is engaged i n  
commerce wheu it carries articles of merchandise. 

The plaintiff rontends that the traction company proposes to engage 
in  interstate business. The traction company, however, is now 
operating only beltween Charlotte and Gastonia. It would not (317) 
be in violation of the terms of its charter if i t  should take freight 
or passengers to be delivered at  either terminus to other carriexp to be 
transported beyond the limits of the State. The traction company 
would not thereby be exceeding its chartered right~s, and if i t  did, the 
remedy is, as already stated, not to be found by refusing the company 
the right to condemm an easement through the land, which certainly is 
within the scope of its chartered powers, for thd tranlsaction of lagiti- 
mate business. The Court will not sustain a collateral attack, and deny 
the right of condemnation, upon a suggestion, that the petitioner may 
exceed its chartered right in the use of the property thus acquired by 
condemnation. 

Affirmed. 

C i t r d :  Pozuw Co. ?I. Power Co., 171 N. C., 256, 257. 
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SALLIE R. HERNDON v. SOUTHERN RAILWAY COMPANY. 

(Filed 22 May, 1913.) 

Instructions-Interest of Witnesses-Courts-Expression of Opiuiou-Inter- 
pretation of Statutes. 

A charge in an action for damages for a personal injury alleged to 
have been negligently inflicted, wherein the plaintiff as well as other 
witnesses, both for the plaintiff and defendant, had testified, some in the 
latter's employment, that in weighing the conflicting evidence the jury 
had the right to consider the interest the parties had in the result, the 
conduct of the wtinesses upon the stand, their demeanor or bias upon 
the stand, their means of knowledge of what they had testified to, their 
character and reputation, etc., is not an intimation from the judge upon 
the weight of the evidence prohibited by statute, Revisal, see, 535, as it 
applies equally to all witnesses testifying, both those of the plaintiff and 
defendant, and is not prejudicial as to either the one or the other. 

CLARK, C.J., dissenting. 

(318) APPEAL by plaintiff from Jqwltice, J. ,  a t  Septem;bcr Torm, 
1912, of MECKLENBURC. Action tided upon these issues: 

1. Was the f e m d  plaintiff, Sallie R. Herndon, injured by the nsgli- 
gence of defendant, as alleged in  the complaint? Answer: Yes. 

2. What damages are the plaintiffs entitled to recover of the defend- 
a n t ?  hnswer : $500. 

From the judgment rendered, plaintiffs appealed. 

Illaxwe71 & K e e r a n ~  for plaintiff. 
0. F. Mason,  iYhamnonhome & Jones for defendant .  ' 

BROWN, J. The only assignment of error ils directed to the charge 
of the court. 

I t  niust be admitted by any one who reads the charge in this case 
that it is a full, clear, acd accurate statement of the law bearing upon 
each issue. 

As each issue is found for plaintiff, i t  would sewn that she has no 
reason to complain of the judge. I f  she was not awarded as large 

' damages as she hoped for, it was evidently became the jury did not 
think she had sustained them). The charge upon the issue of damage 
was especially liberal to plaintiff, and permitted the jury to take into 
consideration every possible element of damage permissible in ,such 
cases, especially suffering in body and mind and shock to the nervous 
system. Taking the charge as a whole, we find nothing that either 
party can justly com)$ain of. S p e i g h t  V .  R. R., 161 N. C., 80. 
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His Honor, after charging fully, fairly, and correctly on each issue, 
concluded his charge with these words, to which plaintiff excepts, to 
wit:  "Weigh all of this evidence, gentlerden, in  every way, and in  
weighing it you have a right to take into consideration the interest that 
the parties hare in  the result of your verdict, the conduct of the wit- 
nesses upon the stand and their delmeanor, the interest that they may 
hare shown, or bias, upon ihe stand, the means they have of knowing 
that to which they testify, their character and reputation, i n  weighing 
this testimony, so as to arrive a t  the truth of what this qa t t e r  is. 
Take the case, gentlemen." 

This its but an admonition to the jury, and not pointed to any par- 
ticular witness or party. I t  applies with equal force to the defendant 
as to plaintiff, and to all witnesses alike. The record shows 
that the defendant introduced quite a number of witnesses, in- (319)  
eluding some in  its employ. 

I n  no sense can the charge quoted be cowsidered as an exprelssion of 
opinion upon the facts upon the part of the judge, and i t  i s  hard to see 
how i t  could be prejudicial to one party more than to the other. 

His  TJonor's charge is but a caution to the jury, and is  supported 
by authority. 

111 TTill 7'. Sprinkle, 76 N. C., 353, the trial judge was requested to 
instruct the jury "that when there is a conflict of testimiony between 
witncisses of equal respectability, one of whom is a party i n  interest and 
the other not, the jury have the right to consider the question of interest 
in  deciding upon the credibility of the witnesses"; and the Court said: 
"His TTonor did not give the instructionts i n  so Many words, but told 
the jury 'that they had a right to consider all the circumstances attend- 
ing the exan~ination of the witnesses on the trial, and to weigh their 
testiniony accordingly.' 

"The plaintiff had a right to the instructions asked for, and i t  may 
be that the court intended those given as a substantial compliance with 
the prager for instruction; but we do not think that they were, or that 
the jury so considered them. I t  is a question as to whether they or 
others understood that the interest. of the defendant in  a suit as affect- 
ing his credibility was a circumstanca attending the examination of a 
witness as diistinguished from deportment, intelligence, means of knowl- 
edge, and the like, which are more frequently undenstood as circum- 
stances attending the exarmination of witnesses. 

"At all events, the charge is not such a clear and distinct enunciation 
of an important principle or fact as could leave any reasonable doubt 
pf its meaning in the mind8 of the jury. The prayer was distinct, 
and the response lshould have been equally so. 

261 
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"For generations past and up to within the last few years interest 
in  the event of an action, however small, excluded a party altogether 

as a witness, and that upon the ground, not that he may not 
(320) sometiwes speak the truth, but because it would not ordinarily 

be safe to refly on his tastimony. This'rule is still applauded 
by great judges as a rule founded on good sense and sound policy. 
The parties to the action are now competent witnesses, but the reasons 
which onw excluded them still exist, to go only to their credibility." 

I t  is said in  30 A. & E., Enc., 1094: "While the testimony of a 
party ill interest, as that of any other mitncm, must be subdt ted  to 
the jury, the interest . . . is a matter to be considered by the jury in  
weighing the telstimony and determining what force i t  shall have.'' 

"It is very genetrally held proper to instruct the jury that they may 
take into consideration the interest of a party or other w5tnelss in  de- 
termining the credibility of his testimony, and according to the weight 
of authority the court m:ay instruct the jury that they should considei- 
such interest. Instructions of this character are not objectionable as 
charghg the jury with re~spect to matters of evidence, and the refusal 
otf such in~struction is error, and the error is not cured by a general 
instrnction that the jury are the judges of the credibility of the wit- 
nesses and the weight to be given to the testim,ony of each, nor by an 
instruction that the jury are to use their common sense and experience 

I 
\ in regard to1 the credibility of witne~sses." 38 Cyc., 1729. 

"An instruction to the jury that they m~ay consider the relations 
of the partie8 and witnesses, their interest, temper, bias, demeanor, 
intelligence, and credibility in  testifying, is not a violation of the con- 
stitutional provision prohibiting judges from charging juries with re- 
spect to matters of fact, or commenting thereon." KZepsch v. Donald, 
31 Am. St., 936; Baalxar* v. Taylor, 9 Utah, 123; 46 Cent. Dig., title 
"Triql," 418, 193. 

The irlstructioii was not only very general in it,s character, but was 
not even imperative. I t  did not require the jury to scrutinize the 
testimony or even to consider the interest of partiers, but stated simply 
that the jury had the right so to do. 

I n  this respect the case is clearly distinguishable from the caseis 
relied upon by the learned counsel for plaintiff. 

(321) Tn those cases the court directed the jury to "scrutinize all the 
evidence with great caution, considering* their interest in the 

result of the verdict," or that it should "be regarded with wspicion 
and carefuly scrutinized," or to "scrutinize the testimony of the de- 
fendants and receive i t  with grains of allowance on account of their 
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interest." or that "it was their duty to scrutinize the testimony," or to 
"scrutinize the testimony and receive it with grains of allowance," or 
s o m  ,similar direction; whereas, in the case a t  bar, the triial judge 
simply informed the jnry that they had "a right to take into considera- 
tion thc interest that th'e parties have in  the result-of your verdict, the 
conduct of the witnesses upon the stand, and their dem,eanor, the interest 
that they may have shown or bias upon the stand, the means they have 
of knowing that to which they testified, their character and reputation, 
in weighing this taqtimony, so as to arrive a t  the truth of what the 
matter is." 

This charge did not single out the plaintiff as an object of suspicion, 
as in 8. v. Holloway, 117 N .  C., 732, in which the court instructed the 
jury "they had a right to scrutinize closely the testimony of the de- 
fendants and receive i t  with grains of allowance on account of their 
interest in the event of the action." 

To same effect is 8. v. Graham, 133 N.  C., 652, and A!?. v. McDowell, 
129 N.  C., 532; S. I>.  T'ann, post, 534. 

I n  Speight v. R. R., 161 N. C., 80, the court singled out the plaintiff, 
and charged, "It is your duty to carefully consider the testim~ony of the 
plaintiff and ascertain the best you can what influence the interest she 
has in the suit would have upon her testimony," etc. 

I t  is useless to coniment further upon the cases cited by plaintiff, for 
in  none of then1 was the charge so general and so applicable to all 
parties and all witnesses alike as in this case. 

We fully agree with what Xr.  Justice Walker  well says in 8. v. 
OawnFy, 146 N. C., a$ page 678, that "the slightest intimlation from a 
judge as to the strength of the evidence or a,s to the credibility of a 
witness will always have great weight with the jury, and, therefore, we 
mnst be careful to see that neither party is unduly prejudiced 
by anv expression frcm the bench which is likely to prevent a (322) 
fair  and impartial trial." 

But  we cannot agree with counsel for plaintiff, that the charge quoted 
is the slightest expi~ssion of opinion upon the facb. It is but the 
statement of a proposition, the truth of which is self-evident, and was 
applied alike to all parties and their witneeees. 

No error. 

CLARK, C. J., dissenting: The fem,e plaintiff was lseriously injured 
in a deraihent .  The defendant placed no witness on the stand to 
explain the cause of the derailment or to testify to the extent or nature 
of the injuries sustained by t h e  feme plaintiff. The only witnesses 
testifying as to these injuriels and the der'ailment were the plaintiff 
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herself and her son. The defendant did not put upon the stand a 
single witness who was or had been in  its employ. The physicians on 
both sides testified that they could not tell exactly how severe nervous 
shocks affected patients, and had to rely upon what the patient told 
them in the treatment thereof. 

Not a single witness on either side had, or claim,ed to have any 
interest in the result of the action except the femie plaintiff, her husband 
and her son. These alone knew the extent of her suffering and injuries. 
The verdict of the jury on the second issue as to damages was dependent 
almost entirely upon the testimony of these witnesses. While there 
were other witnesses, the testimony of these was the foundation upon 
which the jury had to rely in  awarding damages. The defendant con- 
tended before the jury that these witnesses had magnified plaintiff's 
injuries, and that she was not really injured at  all. 

The court told the jury: "Weigh all this evidence, gentlemen, in  
every way, and in weighing i t  you have a right to take into coasidara- 
tion the interest that the parties have in  the result of your verdict." 
N o  parties testified in the action who had any interelst in  the same 
except the femje plaintiff, her husband and son. No one else, on either 
side, had any interest in the result. The instruction of the court, 
therefore, could applj  only to them, and wlas a caution to the jury to 
consider their evidence with suspicion, or, a t  least, in a different way 
from the other witnesses testifying, because they were interested in the 

result of the verdict and might be disposed to magnify the in- 
(323) juries of the f e r n e  plaintiff, as was contended by the defendant. 

Upon all the authorities in this State, this charge, when noth- 
ing further is said by the court, is contrary to our statute, which forbids 
any intimjation upon the weight of the evidence by the judge. There 
are decisions to the contrary in  those States which have no statute like 
ours, and in which, as also in the Federal court, the judge is not for- 
bidden to express an opinion upon the evidence. 

Under the unbroken line of authorities in  this State, i t  has always 
been error for the judgd to caution the jury as to the interest of wit- 
nesses in  the result of the verdict, unless he goes further, and explains 
to the jury that, notwithstanding the interest of tha parties in  the 
result of their verdict, their testimony as such witnesses mky ba be- 
lieved, and, if believed, should be given the same weight as that of 
disinterested witnesses. I t  is plain that if this added instruction is 
not given, and the testimony of such witnesses goes to the jury with 
the criticism upon the interest they have, the judge ,has depreciated 
seriously the weight which should be given to their testimony. 
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I n  S.  v. Graham, 133 N.  C., 652, this Court, speaking through Con- 
nor, J., said: "It is error to instruct' the jury that because of interest 
they should carefully scrutinize the evidence of the defendant, without 
adding, that i f  the jury believe the evidence, it should have the samv 
weight as if the witness was not interested." 

I n  S. v. 1IfiDowel1, 129 N.  C., 532, the Court said: "If they find 
the witness to be creldible and that he has sworn to the truth, his testi- 
mony ~ h o u l d  have the same weight as if he was not interested; and it 
was error in the court when charging upon the subject of intenterest not 
to hove so charged the jury." 

I n  S. v. Hollo~uay, 117 N. C., 732, the court below instructed the 
jury: "They hhad a 1.ig"nt to scrutinize closely the testimpony of the 
defendants and receive i t  with grains of allowance, on account of their 
interest in  the event of the action." This Court said, thereon : "This 
cha~qe is capable of rn~.sleadi.n~ the jury into the impre~sion, or belief, 
that the evidence of interested parties is to some extent discredited, 
although the jury may think the witness is honest and has told 
the truth. Xis Honor should have gone further, and have ex- (324) 
plained to the jury, after having properly called their attention 
to the intere~sted relation of the witneae, that if they believed the wit- 
ness to be credible. then t h q  should give to this testimony the samle 
weight as to i!he e v i d ~ n c ~  of other witnesses." This rule1 has been ap- 
proved S. v. Boon, 82 R. C., 643; R. v. Rye~s ,  100 N. C., 517; 8. v. 
Collins. 118 N. C., 1803; 8. v. Lee, 121 N.  C., 545; S. v. Apple, ib., 585. 

I n  Speiyht v. R. R., I61 N. C., 80, the Court approved the following 
oharge: "It is your duty to carefully consider the testimlony of the 
plaintiff, and ascertain the best you can what influence the interest 
whieh she has in  the suit would have upon the truthfulness of her 
testimo~p, and take into consideration all the testimony. I f  you find 
she told the truth, t h m  you must give to her testimony the samie faith 
arild efrci that you would to the testkony o f  any disinterested wit- 
ness." To the same effect is the statement of the rule as laid down by 
W a l k ~ ,  J., in the still more recent case of 8. v. Vann, post, 534. 

The act of 1796, ch. 459, now Revisal, 535, prohibits a judge, in  this 
State, to intimate, directly or indirectly, to the jury any opinion as to 
the credibility of a, witneiss, whether they are intere~ted or not. That 
is the province of the jury. Here the weight to be attached to tho 
testimony of the ferns plaintiff and her husband and son (who are the 
only witnesses who were interested in  the result of the action) was a 
vital matter, and the court told the jury that such testimony was to be 
considered with allowance for their interelst. He therefore disparaged 
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it greatly in the eyes of the jury, and it was error uuder our authorities, 
and under a just construction of our statute, to fail to tell the jury that, 
notwithstandilig such interest, they were at liberty to give to the testi- 
mony of these witnesses the same weight as if  the^ were disinterested. 
if the jury believed what they said. 

I n  S. v. Ozunby, 146 K. C., 678, Tl 'ulke~,  J., says: "The slightest 
intimation from a judge as to the strength of the evidence or as to the 
credibility of a witness will a h a y s  have great ~veight with the jury, 

and therefore we niust be careful to see that neith.er party is 
(325) unduly prejudiced by any expression from the bench which is 

likely to prevent a fa i r  and impartial trial." 
The instruction here given very clearly discredited the parties as 

witnesses, because of their interest in the event of the action. 
Tha judge told the jury that  it was their duty to consider the fact 

that  the parties named were interested. The jury certainly must have 
understood the greater weight would be given to the testimony of dis- 
interested parties and that less weight would be given to the testimony 
of these witnesses because they were not disinterested. This was error. 
There are  numerous opinions in  other States to this effect. But the 
decisions under our statute have been so clear and uniform, that  nothing 
can be added to them from outside sources. 

Further, the court erred, as claimed in  the second exception, in  telling 
the jury that they should "take into consideration the interest that  
they (the parties testifying) may have shown, o r  their bias, on the 
stand." This assumes that  the witnesses have shown interest or bias, 
because the judge did not add that it was for the jury to detejrminei if 
they had shown such interest or bias in testifying. The judge did not 
say, "If you find they have ,shown such bias." 

The amount of the verdict shows very clearly that  the jury did not 
give full weight to the testimony of these witnesses. I f  the judge had 
told them that they could give to  the testimony of these witnesses the 
same faith and weight as if they were disintereisted, and then the uer- 
diet had been as it is, the result would clearlv be due to the fact, that 
the jury did not belime these witnesses. But when the judqe told them 
that  the testimony of interested parties was discredited by the mere 
fact of interest, and did not add (als our statute and our deicisions 
require) that  such interest was merely a circumstance, and that the 
jury could, notwithstanding, give that  testimony such weight as they 
thought proper, the plaintiff was deprived of the benefit of having the 
testimony placed impartially before the jury with entire freedom to 
give it, fnll credit without any suspicion being cast upon it, as a matter 
of lam, as was done by the charge in  this cise. . 

266 
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T o  call a t tent ion t o  a n y  cifcunlstance which wil l  impai r  t h e  (326)  
weight  of testiniony i s  erroneous, .unless t h e  judge, shall f u r t h e r  
explain that  i t  i s  no t  a matter  of law, bu t  merely a circumstance f o r  
t h e  j u r y  to  consider i n  giving such m i g h t  t o  such testimony as i n  the i r  
opinion and belief i t  is eiltitled, untramnleled by a n y  r u l e  la id down by 
t h e  court. 

Citcd: I n  re ~S'iwlth, 163 N. C., 469;  s. 21. Poglemm,  1 6 4  N. C., 
464;  F ~ r e L e e  v. R. R., 167 N. C., 296, 297. 

T. I?. CLARKE ET AL. v. BENJAMIN ALDRIDGE ET AL. 

(Filed 22 May, 1913.) 

1. Writ of Assistance-Motions-Notice-ProcedureEquity-Possesslon. 
A writ of assistance is one issuing from a court having equitable juris- 

diction for the enforcement of decrees or orders, conferring a right t o  
the present possession or enjoyment of property, usually upon motion 
after notice duly served, when the right thereto is  clear; and, a s  a rule, 
only against parties or persons bound by the terms of the decree. 

B Partition-Issues-Superior Court-Writ of Assistance-Original Action- 
Procedure-Appeal and Error. 

These proceedings to partition land were transferred to the Superior 
Court in  term, t o  try equitable issues a s  to the title therein arising, 
when the defendant intervened and claimed title under independent 
deeds, which proceeded to final judgment in  his favor. Upon motion 
properly made for a writ of assistance to put him in possession, a trial 
was had a s  if in  a n  original action: Held, though a writ of assistance 
appears to have been the proper method, the Supreme Court takes t h e  
view adopted by the parties and decides the case accordingly. 

3. Deeds and Conveyances-Survey-Location for Descrfytio~l-Erroneolls 
Description-Parol Evidence. 

Where the parties, with'the view of making a deed, go upon the land 
and make a physical survey of the same, giving it a boundary which i s  
actually run and marked, and the deed is thereupon made, intending to 
convey the land which they have surveyed, though a different and errone- 
ous description may appear upon the face of the deed, the land thus 
ascertained and intended will pass a s  between the parties or voluntary 
claimants who hold in privity, this being an exception to the general rule 
that  par01 evidence may not vary or contradict the written instrument. 

4. Judgments-Conclusiveness-Issues Involved. 
A judgment in an action for lands which only involves the issue a s  t o  

whether the deed under which a party claims title has been delivered, 
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does not, as between the parties or against privies who claim as volun- 
teers, prevent the party claiming title under the deed from showing that 
the original grantor had gone upon the lands, and made a physical sur- 
vey of the same, and that the locus in quo was included within the in- 
tended boundaries, though they do not so appear on the face of the deed 
as written, there being no question of boundaries raised in the action 
wherein the judgment relied on was rendered. 

(327) APPEAL from Cline, J., at November Term, 1912, of MITCHELL. 
On the trial i t  was made to appear that, heretofore, plaintiffs 

and defendants. other than Benjamin Aldridge, as children and heirs at  
iaw of D. S. Clarke, deceased, had instituted suit for partition of cer- 
tain lands in  said county. O w i q  to the existe~ce of equities affecting 
the title, and not relevant to the present inquiry, the cause was brought 
to Superior Court in  term. Pending the controversy, defendant Ben- 
jamin Aldridge, on motion, was made party defendant and pleaded sole 
seizin as to a portion of the land, under and by v i ~ t u e  of two deeds 
from D. S. Clarke to two of his sons, H. W. Clarke (Henry) and J. B. 
Clarke. of date, 3 March, 1898; said Aldridge having acquired and 
holding whatever estate and interest were conveyed in these deeds. A 
decd to a third son, Harvey, for an additional portion of the land, 
purporting to have been made a t  the same time. The plaintiffs, in  the 
partition 'proceedings, denied the validity of his claim on the part, of 
Aldriclge, asserting that the alleged deeds by D. S. Clarke to his sons 
had never been delivered. 

The following issue was submitted and responded to by the jury: 
"I. Were the three deeds of 3 Narch, 1898, executed by D. S. Clarke 

and wife, Susan, to James Clarke, Harvey Clarke, and Henry Clarke, 
delivered to said parties ? Answer : Yes." 

I t  was thereupon adjudged that Benjamin Aldridge was owner of the 
tracts of land described in the two deedis from D. S. Clarke! to Henry 

and J. B. Clarke, snd that ITarwy Clarke owned the land "de- 
(328) scribed in the deeds to him." Thereupon the defendant Aldridge, 

asserting his rights under said deeds and-claimed by him to be 
i n  scco~danco with said decree, particularly under the deed to H .  W. 
Clarke (Henry),  which contained the land lying next to that of plain- 
tiffs, occupied the property up to a divisional line: "Beginning at  a 
recognized corner a t  D, runs thence S. 80 E. 33 poles to a stake; thence 
S. 65 R. 15 poles to a stake; thence N. 12 E. 60 poles to a stake; thence 
S. 87 E. 52 poles to a black gum, W. W. Clarke's corner," etc. 

On the face of the deed to H. W. Clarke, this divisional line is de- 
scribed as follows : "Beginning a t  the recognized corner, D, runs thence 
S. 11 E. 33 poles; thence 8. 65 E. 15 pol= to a stake; thence Wl. 72 E .  
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60 poles to a stake; thence S. 87 E .  52 poles to a black gum, W. W. 
Clarke's corner," etc., the discrepancy, as i t  is now presented, being 
caused by running the line from D, S. 80 E. 33 poles, instead of S. 11 
E. 33 poles, the call on the face of the deed. 

The plaint,iffs then, on ailidavit filed and notice duly issued and 
served on all the adverse parties. returnable to term, moved the court 
for a writ of assistance to place them in possession of the land, accord- 
ing to the terms of the decree. On this notice, pleadings were regularly 
filed, and at said November Term, 1912, the cause was submitted to the 
jury and the divisional line was established by the verdictto be as 
contended for by plaintiffs. There was judgment for plaintiff, and 
defendant excepted and appealed, assigning for error certain rulings 
of the court on questions of evidence. 

1'. -4. Love for plaintif. 
W.  L. Lambart, W. C. Newla?ad, 8. J. Er?)in for defendant. 

.. HOKE, J., after s-g the case: The writ of assistance, in its ordi- 
nary acceptation, is one iissuing from a court having general equitable 
jurisdiction for the enforceqent of decrees or orders conferring a right 
to tho present possession or enjoyment of property. It usally issues ' 
on motion after notice duly served, when the right thereto is clear, 
and, as a rule, only against parties or persons bound by the terms of the 
decree. Wagon (70. 7). Byrd, 119 N. C., 464; Exzwn v. Baker, 
115 N. C., 244; Knight 7$. Houghtalling, 94 N.  C., 408; 2 Beach (329) 
Modan Eq. Practice, sec. 897; Schenclc v. Conover, 13 N. J .  Eq., 
and see editorial note to Clay v. Hamrnond, 199 Ill., 370, appearing 
in  93 A w r .  State Reports at p. 154. I t  seems that the facts of the 
present case would properly call for or permit a resort to this process, 
but we are not required to determine this question, for the reason that, 
on notice duly sjeerved and returnable to term,, pleadings have been 
regularly filed and, the issues, determined by the jury, and the parties 
having thus elected to treat the proceedings as an original action to 
recover land, we have conclude~d it  is best to adopt thelir view and con- 
sider and deal with the case i n  that aspect. 

Coming, then, to the principal question, the validity of the present 
trial before the jury, the plaintiffs put in evidence the original pro- 
ceedings, including the decree and the deed8 under which defendant 
claimed, particularly that to H. W. Clarke, describing the divisional 
line as running from the recognized point a t  D, S. 11 E. 33 poles to a 
stake; thence S. 65 E. 15 poles to a stake, etc., to the black gum corner, 
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and offered evidence further of the value of the lands wrongfully occu- 
pied by the defendant if the line from D, S. 11 E. were run as called 
for on the face of the deed. Defendant then offered to prove that, 
just prior to the execution of the deeds in question, and with the view 
of making the same, the grantor, D. S. Clarke, desiring to make division 
of said land among his children, went on the premises with a surveyor 
and the grantees, J. B. and Harvey Clarke, and ran and marked the 
boundaries, including this divisional line in controversy, running said 
line from, "the corner fixed a t  D, tkence along a fence, 5. 80 E .  33 poles 
to a stake, thence S. 65 E. 15 poles to a stake along the fence, thence 
N. 72 E. 60 poles to G, thence S. 87 E. 52 poles to the black gum 
a t  H," said D. S. Clarke indicating the line and marking some of the 
trees and having others marked on the line as surveyed; that "the deed 
in quelstion was made pursuant to said survey and intending to convey 
the land embraced in the sam,e." This, with other evidence of similar 
purport, was, on objectiou, excluded by the court, and we are of opinion 
that the ruling must be held for reversible error. 

It has been long held for law, in this State, t&at when parties, with 
the view of making a deed, go upon the land and make a physi- 

(330) cal survey of the same, giving it a boundary which is actually 
run and marked, and the deed is  thereupon mlade, intending to 

convey the land wl~ich they have surveyed, such land will pass, cer- 
tainly as between the parties or voluntary- claimants who hold in privity, 
though a different and erroneous description may appear on the face 
of the deed. This is regarded as an e,xception to the rule, other& 
universally prevailing, that in the case of written deeds the land must 
pass according to the &-i t ten description as it appears in the instru- 
ment ( R e d  I:. iYchenck, 13 N. C., 415) ; but it is an exception so long 
recognized with us that it must be accepted as an established principle 
in opr law of boundary. I n  Chermy I ) .  Slade, 5' N. C., 82, the position 
referred to is thus stated: '(Whenever it can be proved that there was 
a line actually run by the surveyor, was marked and a corner wade, 
the party claiming under the patent or deed shall hold accordingly, 
notwithstanding a n1,istaken description of the land in the patent or 
deed"; and in  RPPCZ v. Schenck, supra, it was again referred to as fol- 
l o w ~ :  "Par01 evidence to control description of land contained in a 
deed is in no case admissible, unless where monuments of boundary 
were erected at the execution of the deed. I f  the description in the 
deed varies from these inonummts, the former may be controlled by the 
latter. Soon after these decisions and in some of the cases, expressions 
will be Found giving intimation that the principle should only be al- 
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lowed to prevail when there are some other written data in the principal 
deed or elsewhere, by reference to which the physical survey could be 
attached; but a careful examination of the authorities controlling in  the 
matter will disclose that this suggested limitation on the exception may 
not be sustained. Thus, in Cherry v .  Slade, Chief Justice Taylor,  de- 
livering the principal opinion, refers with approval to the case of Per- 
son  v. R o u n d t w e ,  2 N. C., 378, as follows: "In Person, v. Roundtree, the 
latter entered a tract of land, lying in Granville County, upon Shocco 
Creek, which was run out, 'beginning at  a tree on the bank of Shocco 
Creek, running south a certain number of poles to a corner, thence 
north a certain r~uinber of poles to a corner on the creek, thence (331) 
up the creek to the beginning.' By  a mistake, either in  the sur- 
veyor or secretary who filled up the grant, the courses were revemed, 
placing the land on the opposite side of the creek to that on which i t  was 
really. surveyed, so that the grant did not cover any of the land surveyed. 
Roundtree settled on the land surveyed, which was afterward6 entered 
by Person, who obtained a deed from Lord Granville, and brought an 
ejectment against Rountrce, who proved the1 lines of the survey and a 
possession under his grant. The Court decided that Roundtree was 
entitled to the land intended to be granted, and which was surveyed, 
and that he should not be prejudiced by the m$take of the surveyor 
or secretary." The question received very full consideration in several 
cases appearing in  119, 117, and 116 volumejs of our reports, to wit:  in 
Hii4don v .  R ice  and Deader v. Jones,  119 N.  C., pp. 623 and 598; 
S h a f f e r  v, Gaynor,  117 N.  C., 15, and C o x  ?I. McGowan,  116 N.  C., 131, 
in  which Associate Jus t& Avery ,  for the Court, in opinions of great 
force and learning, gives adherence to the principle as announced in  
Cherrp 2,. Slutle and Pwson, v. Boundtree; and in Higdon  v. Rice,  the 
learned judge said: "It seems to have been conceded that, subject to 
some not very clearly defined relstrictions, it is a rule, of law that deeds 
and patents shall be so run as to include the land actually shown to 
have been surveyed with a riew of its execution." I n  Denver v. Jones 
the Court held: "That when a grant is located by contemporaneously 
mhrked lines, these lines govern and control its boundary and fix the 
location so as to supersede other descriptions." 

In Shaffer  v. Gapnor i t  was held: "A deed is a contract, and the 
leading object of the courts in its enforcement, where the controver'sy 
involves a question of boundary, is to ascertain the precise lines and 
corners as to which the minds of grantor and grantee concurred. 
Hence, though par01 proof is not, as a rule, admissible to contradict 
a plain written description, it is always competent to show by a witness 
that the parties by a contemporaneous, but not by a subsequent, surrey 
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agreed upon a location of lines and corners different from that ascer- 
tained by running course and distance." 

(332) And again, in Cox v. iMcGozuun: "All rules adopted for the 
construction of deeds embody what the law, founded on reason 

and experience, declares to be the best means of arriving at the inten- 
tion of the parties at the time of the delivery of the deed; hence, course 
and distance, or even what is considered, in  law, a more certain or con- 
trolling call, must yield to evidence, if believed, that the parties at  the 
time of the execution of the deed actually ran and located a different 
line from that called for, such evidence being admitted to show the 
description of the line to be a mistake." And numlerous and well con- 
sidered cases, before and since these decisions, are in approval of the 
principle, notably Lance v. Rumbough, 150 N. C., 1313. 19-24; Fincannon 
v. ISIudderth, 140 N. C., 246; Elliott v. Jefferson, 133 R. C., 207; 
Barker u. R. B., 125 N. C., 596; Boqzaparte v. Ca~ter, 106 N.  C.; 534; 
Raxter v. Wilson, 95  N. C., 137. I n  Lance v. Runtbough, Associate 
Justice Walker, speaking to the question, said: "The survey made 
under such circumstances is considered a practical location of the land 
by the parties." 

I t  is insisted for plaintiffs, that although the principle is fully recog- 
nized in this jurisdiction, i t  should not be allowed to prevail in the 
present instance, and this by reason of the language of the decree in 
the former proceedings, "That defendant is the owner of the land 
described in  the deeds," and that deferldant is thereby wtopped from 
claiming the lands in controversy. But this position cannot, in our 
view, be sustained: First, for the reason that the parties only joined 
issue as to the delivery of the deeds, and the question of their boundary 
or correct location was in no way involved, and certainly was not con- 
sidered or determined. I t  is the accepted rule, in  such cases, "When a 
court, having jurisdiction of the cause and the parties, renders judg- 
ment therein, i t  estops the parties and their privies as to all issuable 
matters contained in  the pleadings, and though not issuable in a tech- 
nical sense, i t  concludeis, among other things, as to all matters within 
the scope of the pleadings, which are material and relevant and were 
in  fact investigated and determined at the hearing." A correct appli- 
cation of this principle, announced in  Capchart v. Tyler, 125 N. C., 
64, and approved in m,any other decisions of this Court (Weston V .  

, 

Lqmber Co., ante, 165; Coltrane v. I;azrghlin, 157 N .  C., 282, 
(333) and Gillam v. Edrnonson, 154 N.  C., 12'7), is against the plain- 

tiff's position. As heretofore stated, the boundary of these deeds 
a ~ d  their correct location were not necessarily invoh-ed in the partition 



K. (2.1 SPRING TERM, 1913. 

proceedings, nor were they in any wise put in issue or investigated, 
and no estoppel arises, therefore, as to their proper location. Secondly, 
and ipar t  from this, the law of boundary, which we have discussed and 
held applicable to the facts presented in the record, whether i t  be 
referred for its basic principle to the doctrine of miistake, as suggested 
by Associate Justice Avery  in Higdon v. Rice, or to that of estoppel, 
as intimated by Mr. Justice Douglas in  Barker 71. R. R., as between 
the parties or against privies, who claim as volunteers, is a principle 
governing the correct location of deeds which prevails in actions at  law. 
I n  such case i t  has nqt been held that any change in the phraseology 
of the deleds is required, and, therefore, in a case where the only issue 
involved was as to the delivery of the deeds, and there was no question 
of boundary either raised, considered, or determined, a decree awarding 

'to a party litigant the lands contained in the deeds should, by correct 
interpretation, be construed to mean "as contained7' in  the deeds cor- 
rectly located according to law. 

For  the error in excluding the evidence there must be a 
New trial. 

Cited: Allison v. Kenion,  163 N.  C., 585; 11lcMiZlan v. Teachey, 
161 N. C., 90; Lumber Co. v. Lumlber Co., 169 N .  C., 89. 

J. W. CARMICHAEL v. SOUTHERN B E L L  TELEPHONE AND 
TELEGRAPH COMPANY. 

(Filed 22 May, 1913.) 

1. Telephone Companies-Cutting Out Phones-Malice-Evidence. 
In this action for damages against a telephone company for maliciously 

taking plaintiff's phone from his residence for nonpayment for its ser- 
vice, when the service had in fact been paid for, the testimony of the 
plaintiff's daughter that the defendant's collector, in plaintiff's absence, 
presented the bill at  his residence in a rude manner, is held competent 
as a part of the transaction complained of. 

2. Evidence-Objections and Exceptions-Competent in PartAppeal  and 
Error. 

When a part of the testimony of a witness excepted to is competent, 
the admission of the whole thereof, though incompetent in part, will not 
be held for reversible error. 
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3. Telephone Companies-Cutting Out Phones-malice-Punitive Damages- 
Financial Condition-Evidence. 

Where a plaintiff is entitled to recover punitive damages in  his cause 
of action, evidence of the defen'dant's financial condition is competent; 
as  in case where a telephone company maliciously takes a telephone out 
of the house of a subscriber under such circumstances as  to cause him 
damages. 

4. Instructions-Construed a s  a Whole-Erroneous in  Part-Burden of Proof. 
Where in  a charge in  a n  action for damages alleged to have been 

wrongfully inflicted, it  appears that  the burden of proof is put on plaintiff 
to establish his cause by the greater weight of the evidence, when consid- 
ered a s  a whole, a detached portion thereof whlch fails to require this 
will not be held for reversible error. 

5. Telephone Companies-Duty to Petrons-Instructions. 
I n  this action against a telephone company for damages caused the 

plaintiff for wrongful cutting out a telephone from his residence, a charge 
is  held correct that  defendant's business is  affected with a public use, 
that  it  i s  a public-service corporation, and among i t s  duties is to give i ts  
patrons courteous and prompt service, and that  the defendant must be 
sure i t  is  within i ts  rights before depriving a patron of its service. 

BROWN, J., dissenting. 

(334) APPEAL by defendant from Lyon, J., at January Special Term, 
1913, of NEW HANOVER. 

This action is to recover damages for the wrongful and ~a l i c ious  
cutting out of the plaintiff's telephone. 

The facts are stated in the report of the former appeal in the same 
action, 157 N. C., 21. 

(335) Miss May Carmichael, a witness for plaintiff, testified as 
fnllow~: "I am a daughter of Mr. J. W. Carmichasl, and live 

on St. James Square in the city of Wilmiington, and have been living 
there for some years. My grandfather was Mr. W. H. Northrop, my 
mother's father, and he was in the hospital in 1908. My other grand- 
father mas Dr. James Carm'ichael, the preacher. We had a telephone 
i n  our house in 1908, and had it  there ever since we lived there. It 
had nerer been disconnected before. This was what happened: The 
bell rang, and I went to the door, and this young man standing at the 
door asked, 'Is your father in?' and I said, 'He is not,' and hd thrust 
this bill in the door and said, 'Give this to him when he comes in, and 
t d l  him if he don't come down and pay this bill, I will cut his phone 
out.' His  manner was abrupt. T told my father. I told him this gentle- 
man had come to the door and he was very rudq to me; came. in an 
abrupt way and gave this message, which I repeated to him; had thrust 
the bill in the door and said if he did not come down and pay the bill, 
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he would cut his phone out." Defendant objected; objection overruled, 
and defendant excepted. 

The plaintiff was examlined in his own behalf, and testified, among 
other things, as follows : 

"Q. As a matter of fact, is the Southern Bell Telephone Company 
a rich corporation or not? A. They sent n4e a stockholders' book; 
why they sent i t  to me I don't know; but i t  showed assets of $869,000,- 
000, which I should say was a very rich corporation." (Objection by 
defendant; objection overruled, and defendant excepted.) 

Crosq-examination: "That was the statement of the American Bell 
and thc Southern Bell Telephone Companies together. The consolida- 
tion was $869,000,000. That was the statement of the American Tele- 
phonc~ and Telegraph Company, which owns the Southern Bell, and i t  
included the Southern Bell. That's a statement of the consolidated, but 
they showed separately for the minor company." 

This evidence was admitted on the issue of punitive damlages. 
The manager of the defendant at  Wilmjngton testified, .ambng other 

things : "Am in the employ of the defendant company. I would 
say'the defendant is a reasonable sized company. I don't know (336) 
what is the, capital stock. I don't recollect that I ever heard. 
I hare seen a statement, and I recollect i t  was in  the rniillions, but can't 
recollect exactly what it was. I t  is a subsidiary company to the Arner- 
ican Telephone and Telegraph Company." 

The court charged the jury, among other things, as follows: 
1. "And if you find from the evidence, and by the greater weight 

thereof, the burden being on plaintiff to so satisfy you, that the defend- 
ant had knowledge or could have known by the exercise of ordinary 
care, that plaintiff's father-in-law was in  the hospital, and the phone 
was being used to ascertain his condition and commpnicate i t  to the 
plaintiff's wife, you may consider the mental suffering that the plaintiff 
sustained by reason of the disconnection of the phone." Defendant 
excepted. 

2. "Tf you should find that the defendant cut out the phone through 
mmlicc to the plaintiff, or if i t  was cut out recklessly, wantonly, without 
any regardwto the rights of the plaintiff, i t  would still be within your 
discretion whether or not to punish the defendant. You can give dam- 
ages on the third issue if you are satisfied i t  was done recklessly, wan- 
tonly, maliciously, or you cannot, if you find it was so done." De- 
fendant excepted. 

"Defendant's business is one which is affected with public use, and 
the company is a public-service corporation, with certain well-defined 
rights and duties, a m n g  the latter of which is to give to each and all 
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of its patrons, and to those who desire to become patrons, courteous 
and prompt service in  the transmission of messages; and i t  is the duty 
of the defendant to be sure that i t  is strictly within its rights before 
i t  undertakes to deprive one of the public of the right of its serrice." 
Defendant excepted. 

There was a verdict for the plaintiff, and the defendant appealed 
from the judgment rendered thereon. 

Rountree & C a w  and H. 24. -VcGkarnm,y for plaintiff. 
J o h n  D. B e l Z a m ~  & Xon, J .  Bru tus  Clay,  and' H. E. Prr7m.e~ for 

defendant. 

(337) ALLEN, J. This action has been tried in accordance with the 
opinion delivered on the former appeal, and we find no reversi- 

ble error. 
The testimony of the daughter of the plaintiff as to the conduct of 

the agmt of the defendant was competent as a part of the transaction 
complained of, but, if not, the exception could not avail the defendant, 
as the objection was to the whole of her testim:ony, a part of which 
the defendant does not contend was incompetent. Ricks v. TPoodhrd, 
159 N. C., 647. 

The testimony of the plaintiff as to the financial condition of the 
defendant was admissible on the issue of punitive damages ( T u c k e r  V .  

Winders ,  130 N.  C., 147), but in any event its admission would not be 
rex~ersibls error, because the facts objected to were brought out without 
objection on the cross-examination of the same witness, and in  the 
examination of the manager of the defendant. 

The first exception to the charge is that there was no evidence that 
the defendant knew, or could have known by the exercise of ordinary 
care, that the plaintiff's father-in-law was in the hospital, and that the 
phone was being used to ascertain his condition. 

We doubt if there was any evidence of the fact, but are of opinion 
i t  was not necessary to prove knowledge on the part of the defendant, 
and that his Honor placed a burden on the plaintiff which he did not 
have to aslsume. 

The verdict of the jury, read in the light of the charge; establishes 
the facts that the plaintiff had paid his phone charges and had the 
receipt of the defendant therefor, and that the defendant nialicious~y 
cut out the phone. I f  so, the defendant was guilty of a tort, and is 
liable for all damages flowing naturally and proximately from the 
wrongful act, although not foreseen. 

I n  ~ o h n s o n  v. R. R., 14.0 N. C., 576, the Court quotes with approval 
from Suiherland and Hale on Damages as follows: "Mr. Sutherland, 
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after discussing a a n y  decided cases, says : 'The correct doctrine, as 
we conceive, is that if the act or neglect com;plained of was wrongful, 
and the injury sustained resulted i n  the natural order of cause 
and effect, the person injured thereby is  entitled to recover. (338) 
Theire need not be in the mind of the individual whose act or 
omission has wrought the injury the least contemplation of the probable 
consequences of his conduct; he  is responsible therefor because the 
resulr proxiiniately follows his wrongful act or nonaction.' 1 Damagm, 
16. 'A tort feasor is liable for all injuries resulting directly from his 
wrongfnl act, whether they could or could not have been seen by him. 
. . . The real question in these cases ie, Did the wrongful conduct 
produce the injury complained of?  and not whether the party commit- 
ting the act could have anticipated the result.' sale Damages, 36; 
8 Am. and Eng. Enc. (2 Ed.), 265." 

T11~ criticism, of the second excerpt from the charge is that his Honor 
used the expression, "If yo11 shall find," without adding, "by the greater 
weight of the evidence"; but if this should be held to be erroneous, 
standing alone, an examination of the whole charge shows that i m e -  
diately iefore the part complained of, his Honor told the jury, "You 
cannot allow any damages under the third issue unless you find from 
the evidence and by its greater weight, the burden being on the plaintiff 
to so satisfy you, that the phone was cut out through malice or was cut 
out ~vantonly or recklessly.'' 

The learned counsel for the defendant does not contend, in  his care. 
fnlly ]wepared brief, that there was no evidence to support a finding for 
the plaintiff on the issue of punitive damages, and it is, therefore, 
ur~neressary to discuss the evidence bearing upon the issue, which in  
our opini.on was sufficient to justify submitting it to the jury. 

The last exception is to a part of the charge defining the duty of the 
defendant to its patrons, as follows: "Defendant's business is one which 
is affected with a public use, and the comipany is  a public-service cor- 
poration, with certain well-defined rights and duties, anlong the latter 
of which is  to give to each and all of its patrons, and to those who 
desire to become patrons, courteous and prompt service in the trans- 
mission of messages; and i t  is the duty of the defendant to be sure that 
i t  is strictly within its rights before it undertakes to deprive one of 
the p ~ ~ b l i c  of the rights of its servicel." 

This rule imposes no greater burden on the defendant than is (339) 
imlposed on all who are under legal or contractual obligations to 
others. as  all must be sure they are strictly within their rights before . . 
they refuse to perform a duty arising from contract or imposed by law, 
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CARMICHAEL v. TELEPHONE CO. 

or they will be liable in  dam~ages for failure to do so. The language of 
David Crockett, "Be sure you are  right, and then go ahead," has be- 
come axiomatic. We find 

No error. 

BROWN, J. ,  dissenting : The judge submitted these issues : 
1. Did the defendant unlawfully cut out plaintiff's telephone, as 

alleged in the corqplaint? Answer: Yes. 
2. I f  so, what actual damage is the plaintiff entitled to recover 

therefor ? Answer : $100. 
3. I f  so, what punitive damage is the plaintiff entitled to recover 

therefor? Answer : $500. 
The court charged: "If you should find that the defendant cut out 

the phone through slice to the plaintiff, or if it was cut out recklessly, 
wantonly, without any regard to the rights of the plaintiff, it tvould 
still be within your discretion whether or not to punish the defendant. 
You can give damlages on the third issue if you are satisfied i t  was 
done recklessly, wantonly, maliciody, or you cannot, if you find i t  
was so done." 

I am of opinion there is no just ground upon the evidence in this 
case to warrant the imposition of punitive damages. The plaintiff's 
own evidence shows there was a bona fide difference between him and 
defendant's manager as to whether he  had paid his phone rental. 
Plaintiff admits that his phone charges became due 1 April, and that 
up to 3 June  he had not paid them, although asked for them repeatedly. 
H e  claims to have paid them; to Murray, the defendant's clerk, on 3 
June. The defendant had indulged him for a full month. On 29 
.June, being dunned again for his dues, he stated to defendant's mpnagey 
Ecoyd, that he had paid them in full. Boyd said: "Our books show 
only $1.50 was paid, and if you will bring your receipt around, we will 
be glad to fix our books." 

Plaintiff admits that he could not find his receipt. 
(340) Plaintiff further testifies that on 27 June  he and his wife had 

gone to a hospital to see her father, and on his return home they 
found the phone cut out. Plaintiff, on 29 June, paid the balance of 
$3 under protest, and the phone was at  once restored. H e  was without 
the use of a phone about 36 hours. A week afterwards his wife found 
the receipt. PIaintiff further testifies that Murray came to see him 
and as l id  to see the receipt, and he declined to let him have it. H e  
further says that a t  once Boyd, defendant's manager, cams to see him, 
and offered to settle the matter, and pulled out a roll of bills, but plain- 
tiff declined to negotiate. 
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There is no evidence here of either malice, wantonness, or a reckless 
disregard of plaintiff's just rights. There is evidence of a bolza fide 
difference as to the payment of plaintiff's rental. H e  failed to produce 
his rereipt until s o m  time after the phone had been taken out, and at  
once the defendant's rnanager offered to compensate plaintiff for any 
damage he may have sustained, but plaintiff refused even to discuss 
the matter. 

I believe i n  holding public-servios corporations to a full perforraance 
of their duty, but they are compelled to use human beings to perform 
their functions for them, and humanity is not infallible. 

I n  this case an honest mistake was madel, and $100 actual damage 
is a very large compensation for the injury suffered. I find nothing 
in  the record which i n  miy opinion warrants the inlposition of "smart 
money" upon defendant. 

Cited: 8. v. English, 164 N.  C., 508; Webb v. Telegraph Co., 167 
N. C., 490; Beam v. Fuller, 171 N. C., 771. 

RICHARD C. GREEN v. CHARLES F. DUNN. 

(Filed 22 May, 1913.) 

1. Tax Sales-Tender-Issues Sufficient. 
The issue in this case being sufficient as to a tender by the owner of 

amount of taxes, costs, and 20 per cent interest to the purchaser of lands 
at a sale for taxes, and as to the ownership, etc., of the lands, it was not 
error for the court to refuse to submit the issues tendered by the 
defendant. 

2. Tax Sales-Tender as Agent-Equitable Owner-Appeal and Error-Regu- 
larity of Trial-Presumptions. 

The plaintiff purchased certain lands with the erroneous understand- 
ing that taxes for that year had been paid. The lands were sold for these 
taxes, and he testified that he had made a proper tender to the purchaser 
within the year, as required by the statute, in his own name and in the 
name of his grantor, which had been refused. The jury having found 
on this issue for the plaintiff, it is Held, that the question whether the 
plaintiff, as equitable owner, could make a legal tender of the taxes does 
not arise, the presumption being that the jury was correctly instructed, 
when no exception to the charge is taken and the charge does not appear 
in the record. 

3. Pleadings-Demurrer-Answer. 
A demurrer to a complaint is overruled by the filing of an mswer. 
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4. Appeal and Error-Stenographic Notes-Record. 
Transcribed stenographer's notes of the evidence taken at the trial 

should not be sent up as a part of the case on appeal, nor will they be ac- 
cepted as such when tendered in the Supreme Court for the first time. 

(341) APPEAL by defendant from Justice, J., a t  March Term), 1912, 
of LENOIR. 

Gr. V .  Cowper for plaintif.  
C. P. Dunm i n  proprin persona for defendant. 

CLARK, C. J. On 15 March, 1910, Florence Henderson owned a small 
lot in Xinston. According to the plaintiff's evidence, she sold the lot to 
him for $36, and he paid for the same in full, but the vendor being 
ill at  the time, she did not make him a deed, but her agent gave him, 
a receipt for the money, and by her authority he took possession of the 
property, rented i t  out, and later started a building on it, and has been 
in  possession to the present. I n  May, 1910, the lot was sold for taxes 
(23 cents), and was1 bought by the defendant for 32 cents. I n  June, 
1910, the plaintiff, who had understood that the taxes were paid when 
he bought, testifies that on learning that the lot had been sold for taxes, 
he tendered the purchase price, legal costs, and 20 per cent interest 
four or five times during 1910 to the purchaser, and also to the sheriff 

and to the city tax collector, each of whom declined to receive 
(342) the same. I n  May, 1911, the defendant obtained a deed from 

the sheriff for the land. The defendant, i n  his testimony, denied 
that any tender had been m,ade him by the plaintiff until after he had 
received the deed from the sheriff. The sheriff testified that the plain- 
tiff several times during 1910 offered to pay him all taxes, costs, and 
20 per cent, but that each time he referred him to Dunn, who had 
purchased the land. The city clerk testified that it was his custom 
not to take taxes from the owners of land after i t  had been sold, but 
that be always sent them to settle with the purchaser; that the plain- 
tifl's character was good, but that he does not remember whether he 
tendered him the taxes, etc., or not. Witness Hodges stated that during 
1910 he heard the plaintiff tender the defendant the taxes, co&, and 
20 per cent. The plaintiff also testified that in tendering the taxes 
he did so as agent of Florence ITenderson, who had so authorized him. 

This is an action to remove cloud upon title. The court submitted 
as issues: 

1. Did the plaintiff within one year fromi the date of the tax sale to 
the defendant make an offer and tender of the amount of taxes paid by 
defendant, together with costs and 20 per cent charged? 
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2. I s  plaintiff, Richard C. Green, the owner of the land described 
in complaint and entitled to possession thereof? 

To both of which the jury responded "Yes:" These issues presented 
every phase of the controversy, and i t  was not error to refuse those 
tendered by the defendant. 

I n  Xay, 1912, Flo~ence Henderson executed a deed to the plaintiff 
to the land, which was prior to the beginning of this action, and he was 
properly the party in  interest and entitled to maintain this action. 
It is i m w t e r i a l  to consider whether the plaintiff, as equitable owner, 
could make a legal tender of the taxes, as he testifield that he also 
tendered them as agent of Florence Henderson. We m ~ s t  presume 
that his Honor charged properly upon these points, as there is no 
exception to his charge, and it is not sent up. 

We need not consider the proposition set up in  the demurrer, as that 
was, of course, overruled by filing the answer. Moseley v. Johnson, 
144 N. C., 273. 

The stenographer's notes welre not sent up as a part  of the (343) 
record, and cannot now be filed, as the defendant offers to do. 
They are  material which the judge could consult in making up the 
case. Rut  i t  would have been error for the judge himself to send them 
up as a part  of the record, as we have repeatedly held. Locklear v. 
Savage, 159 N. C., 240. 

We find in  the record no indication that the judge comdtted any 
error i n  the trial of the cause. 

hTo error. 

MAURICE L. MYERS v. NORFOLK AND WESTERN RAILWAY COMPANY. 

(Filed 22 May, 1913.) 

Interstate Commerce - Federal Employers9 Liability Act - Local Employ- 
' m e n t h t e r p r e t a t i o n  of Statutes. 

The Federal Employers' Liability Act applies only when the employee 
of a railroad company receives the injury complained of while in some 
way engaged on t rains  connected with interstate commerce, and i n  this 
case i t  is held not to apply where the plaintiff was employed by the de- 
fendant railroad company to work on its roadbed, and was injured while 
obeying a n  order of his superior i n  boarding a n  interstate train to go to 
a near-by point, also situated within the State, for mail. 

APPEAL by defendant frdm Daniels, J., a t  January Term,, 1913, of 
WIL KES. 

Action for dam,ages for a personal injury to a railroad employele, 
tried upon these issues : 
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1. Was the plaintiff injured by the negligence of the defendant? 
A. Yes. 

2. Did the plaintiff by his own negligence contribute to his own in- 
jury? A. Yes. 

3. Did the plaintiff execute the release offered in  evidence by the 
defendant? A. Yes. 

4. Was the plaintiff induced to sign the release by the fraud and 
deceit of the defendant's agent? A. Yes (but set aside on motion of 

defendant). 
(344) 5. Was the plaintiff 21 years of age when he signed the re- 

ceipt and has since ratified i t ?  A. No. 
6. What damage is the plaintiff entitled to recover of the defendant? 

A. $1,000. 
From the judgment rendered, the defendant appealed. 

Charles B. LYpicer for plaintiff. 
Watson, Buxton & Watson for defendant. 

BROWN, J. This action was tried under the act of Congress known 
as the Federal Ernployer~' Liability Act. 

The evidence tended to prove these f a d s :  Plaintiff, a resident of 
Wilkes County, North Carolina, was employed by the defendant com- 
pany, and in February, 1911, was working in  West Virginia as a hand 
on an extra force on a work train. His business was to assist in sur- 
facing up the roadbed, straighten out freight wrecks, and when there 
were slides, to clean them up. He was working under Mr. Shaw, 
general foreman of the work train, and under Mr. Lineberry, the assist- 
ant forernian. On Sunday, 12 February, 1911, the plaintiff was not 
working, but some time during the afternoon ha attempted to catch a 
freight train which was passing the camp, and running from 6 to 8 
miles an how. The plaintiff claimed he was ordered by the foreman 
to catch this moving train to go for the mail. He  failed to catch the 
train, and fell under i t  and had his leg cut off. 

According to the plaintiff's own evidence, we do not think he was 
engaged in  interstate commerce, and thereforel his action was erro- 
neously tried under the act of Congress. H e  testified that he was en- 
gaged soleJy in  local repair work on the track in West Virginia as a 
workman on a work train. 

At the time of his injury he was not engaged in  any service what- 
eler for the defendant. On Sunday, 12 February, the work-train hands 
were in camp, when plaintiff was told by Lineberry to catch a passing 
freight train and go to Naugatuck for the mail for the camp. 

One of the essentials is that the employee, when injured mast be 
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engagcd i n  an act of interstate commerce. Horton was engineer of a 
train engaged in  interstate commerce when injured, and so was Flem- 
ing, 160 N. C., 196. 

I n  Zccchu~y's case, 156 g. C., 496, we held that the act of Con- (345) 
gress applies only to a carrier by rail while engaged in  interstate' 
commerce, and only to an employee suffering injury while he is em- 
ployed by such carrier in such commerce. I n  that case we said: 

"We do not think the Federal act applies, for the reason that the 
deceased a t  the t i m  when killed was not em~ployed by the Southern 
Railway, the lessee, i n  interstate commerce. At  the time he was killed 
deceased was not engaged in an act of any kind of coqmrce.  H e  was 
on the way to his boarding-house for a purpose entirely personal to 
himself and not on the carrier's business." 

This case is directly supported by Federal authorities. Lamphere 
v. R. R., 116 C. C. A., 156; 193 Fed., 248. I n  this case it is held "that 
the employee a t  the time of the injury must have been em,ployed in  
such interstate comerce." 

I t  is also held that an extra conductor in the employ of a railroad 
company, directed, on reporting for work, to ride to anothe~r point 
within the same State for se rv ic~  on a work train working in  that 
State, and who was injured while proceeding to his work train, was 
not a t  the time of the injury engaged in interstate c o m r c e  within 
the Employers' Liability Act. Feaster v. R. R., 197 Fed., 581; Peder- 
son v. R. R., 197 Fed., 537. I n  this last case the subject is  fully dis- 
cussed by Buf ing ton ,  Circui t  Judge, and i t  is held that "the act applies 
only to such employees who at the time of the injury have a real and 
substantial connection with an act of interstate transportation," citing 
h'mployers' Liability cases, 207 U.  S., 463; Adair  v. U.  S., 208 U. S., 
161. 

On the occasion when injured the plaintiff was not engaged in any 
kind of commerce. H e  had been directed by Lineberry to go to Nau- 
gatuck for the mail for the working force, and was injured while en- 
deavoring to board a passing freight train for that purpose and no other. 

I t  is contended that according to  lai in tiff's evidence, on the occasion 
when injured, he was not engaged in  any act of service for defendant, 
and if I,ineberry or Shaw clirected him to catch the freight and go for 
the m,ail for the camp, they were not acting within the scope of their 
authority or in furtherance of the defendant's work. I t  is un- 
necessary to decide this now. Another trial may develop the (346) 
facts more fully. 

New trial. 

Cited:  S. c., 166 N. C., 234. 
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J. L. SMATHERS & CO. ET AL. v. TOXAWAY HOTEL COMPANY ET AL. . 
(Filed 22 May, 1913.) 

1. Negotiable Instruments-66Valuen-Interpretation of Statutes. 
A holder of a negotiable instrument for value is one who acquired the 

instrument for a consideration sufficient to support a simple contract, 
such as an antecedent or preexisting debt; or a lien on the instrument 
arising either from contract or by implication of law, to the extent of the 
lien. Revisal, sees. 2173, 2175. 

2. Negotiable I~~struments-Infirmity-6'Notice'LInter~on of Statutes- 
Instructions-Appeal and Error. 

To constitute notice of infirmity of a negotiable instrument, the holder 
or transferee for value before maturity must have had actual knoyledge 
thereof or of such facts that his action in taking it amounted to bad 
faith; and notice that would put a reasonably prudent man upon inquiry 
is insufficient (Revisal, sec. 2205) ; and a charge to the jury will be held 
for reversible error that lays down for the guidance of the jury the incor- 
rect as well as the statutory rule of the sufficiency of the notice required. 

3. Instructions-Appeal and Error-Favorable to Appellant-Harmless Error. 
The appealing party cannot complain of error in a charge of the court 

which is in his own favor. 

APPEAL by defendants from Poushpe, J., a t  November Term, 1912, 
of BUNCOMBE. 

Action in nature of creditor's bill. The relevant facts are very cor- 
rectly stated in one of the briefs as f o l l o ~ s  : 

"On 1 3  November, 1906, the Toxaway Hotel Company executed a 
bill of sale conveying to R. A. Jacobs certain mkrchandise, cattle, and 
other personal property in Transylvania and Jackson counties; on 
the said day said Jacobs executed to the Toxaway Hotel Company, as 

payment for said property, fourteen (14) notes of $500 each, 
(3-27) one payable each successive three months thereafter, and at  the 

same time said Jacobs executed a deed of trust to the Wachovia 
Bank an"d Trust Company whereby i t  conveyed all of said property as 
security for the payment of said purchase-money notes, which deed in 
trust was duly registered in Transylvania and Jackson counties, re- 
spectively, on 20 and 26 November, 1906. 

"On 16 Wovember, 1906, the Toxaway Hotel Company indorsed four 
of said notes to MeMichael & Co.; and on the same day said Toxaway 
Hotel Company indorsed five of said notes to Frank & Co., of Savannah, 
as col!atoral security for a debt of about $2,500, which i t  owed to said 
Frank $ Co. The first two notes falling due were paid by Jacobs, one 
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of them being held by Frank & Co. On 6 June, 1907, the plaintiffs 
herain-general creditors of the Toxaway Hotel Comipany-instituted 
this action, alleging that the sale to Jacobs, and execution of the notes 
and deed in trust by him, were done for the. purpose of hindering, 
delaying, and defrauding creditors, and the property in  the hands of 
Jacobs was attached, and the appointment of a receiver of said prop- 
erty was procured by the creditors,, who took charge of the samk. 

The Toxaway Hotel Company answered, denying the allegations of 
fraud, and alleging that the sale to Jacobs was b o m  fide. 

"The Wnchovia Bank and Trust Com'pany, by permission of the 
court, intervened at the request of McDiIichael & Go. and Frank & Co., 
holders of some of the notes as aforesaid, and 'asked posswiion of the 
property held by the receiver, in  order that i t  might enforce the lien 
of said deed in  trust. The plaintiffs, creditors of the Toxaway Hotel 
Company, resisted, alleging that McMichael & Co. and Frank & Co. 
were not innocent purchasers. McNichael & Co. and Frank & Go., by 
order of court, also became intervenors, and alleged that they had taken 
the notes held by them in the usual course of business, before rqaturity, 
in  good faith and for value, and had no notice or knowledge of any 
fraud i n  connection with the execution thereof. 

"The plaintiffs, creditors of the Toxaway'Hotel Company, replied 
that the transfer of the notes to McNichael & Co., and Frank & 
CO. was a part, of the original scheme of the Toxaway Hotel (348) 
Company to hinder, delay, and defraud its other creditors, and 
that if MeMichael & Co. and Frank & Co. did not have actual knowl- 
edge of this fraudulent purpose and intent of said Toxaway Hotel 
Company and said Jacobs, said transfer of the notes to them was made 
'under such circum,stance;s and with knowledge of such facts and cir- 
cumatances on the part of said alleged transferees as  would and ought 
to lead a reasonably prudent and careful man to discover the wrongful 
and fraudulent intent of the parties so transferring the same.' 

"By consent of all the parties, the receiver, under order of the, court, 
sold the property taken into possession and is  holding the1 proceeds 
pending the, results of this action." 

The jury rendered the following verdict: 
1. I s  the Toxaway Hotel Company indebted to the plaintiffs, as 

alleged in  the complaint ? Answer : Yes. 
2. Were the bill of sale, deed of trust, and notes dated 13 November, 

1906, mentioned i n  the pleadings in this cause, and executed between 
Toxaway Hotel Company and R. A. Jacobs, m,ade and executed with 
intent to hinder, delay, or defraud the creditors of the Toxaway Hotel 
Company ? Answer : Yes. 
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3. Are the intervenors, J. C. McMichael, Incorporated, innocent pur- 
chasers for value and without notice of said fraud of the notes men- 
tioned in paragraph 7 of the plea of intervention filed herein? An- 
swer: No. 

4. Are the intervenors, Frank & Co., innocent purchasers for value - 

and without notice of said fraud of the notes mentioned in paragraph 7 
of the plea of intervention filed herein? Answer: No. 

Judgment on the verdict for plaintiffs. Defendants appealed. 

J .  C. Martin, C. W .  Nulone, and W .  R. Whitson for plaintiff. 
Bowne,  Parker & Morrison for defendant intervenors. 

Horn, J. Our statute on negotiable instr~m~ents,  Revisal, ch. 54, 
see. 2205, makes provision as follows: "To constitute notice of an 
infirmity in the instrument or defect in the title of the person nego- 
tiating the same, the person to whom i t  is negotiated must have had 

actual knowledge of the infirmity or defect or knowledge of such 
(349) facts that his action in taking the instrumknt am)zmnwd to bad 

faith." 
A perusal of the record will disclose that the court below, on the 

third and fourth issues, a t  first charged the jury in  substantial accord 
with the statute. The only criticism suggested is that, having been 
given in the exact language of one of defendant's prayers for instruc- 
tions, i t  is couched in terms too persuasive, in viev of the conflict of 
evidence on the subject; but such an objection is  not open to the ap- 
pellant, for the error here, if one existed, is in  defendant's favor. I n  
a later portion of the charge, however, and more than once his Honor, 
on these issues, stated, in effect, the correct rule to be that, if the jury 
should find that there was fraud in the execution of the notes and that 
these creditors "had notice of the fraud, or had notice of any facts or 
circu,mstances which ought to have put a reasonably prudent man upon 
inquiry, and if they had made such inquiry they could have discovered 
the fraud or the facts or circmgtances constituting the samle, and they 
failed to make such inquiry and discovery, i t  would be the duty of the 
jury to answer the issue 'Yes.' " 

This position, in our opinion, is in direct conflict with the statutory 
provision, as expressed in the first portion of his Honor's charge, and 
must be held for reversible error. Anderson v. Meadows, 159 N.  C., 
404. The question as to what is the charscter of notice required to 
affect the status of one claiming to be the holder in  due course of a 
negotiable instrunlent has been subject to some fluctuation in the courts 
and has given rise to much contrariety of decision. As shown in the 
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SMATHERS 2). HOTEL Co. 

learned and suggestive argument and brief with which we were favored 
by counsel for appellant, the doctrine for a time prevailed in England 
as i t  is laid down by his Honor in the latter portion of his charge; that 
its, that the holder was put upon inquiry by facts or circumstances which 
would induce a cautious and prudent man to make one, and was affected 
by notice or knowledge of conditions which such inquiry would disclose. 
This seems not to have been the rule as i t  first obtained in the 
English Courts, and later they rwturned to the original position, (350) 
and i t  has been long firmly established there that, in  this respect, 
the title of the! holder can only be impugned by showing direct knowledge 
of the infirmity or notice of such facts as would make the acquisition of 
th~e instrument amount to bad faith. 2 Randolph on C~rn~hercial  Paper 
(2d Ed.),  sec. 996 et seq.; Norton on Bills and Notes (3d Ed.), 319 > 
Huffcut on Negotiable Instrum@nts, pp. 29 and 400-417. 

I11 Huffcut, p. 29, a succinct account of the varying phases of the 
dootriue is given in a citation from. Chalmers Bills of Exchange Act, 
a s  follows: "The test of bona f id~s as regards bill transactions has 
varied greatly. Previous to 1820 the law was much as it now is under 
the act. But under the influence of Lord Tenterden due care and cau- 
tion was made the test (Gill v. Cubitt, 5 D. & R., 324), and this 
principle seem to be adopted by section 9 of the Indian Act. I n  1834 
the Court of King's Bench held that nothing short of gross negligence 
could defeat the title of a holder for value. (Cook v. Jadis, 5 B. & Ad., 
909). Two years later Lord Denman states i t  as settled law that  bad 
faith alone could prevent a holder for value from recovering. Gross 
negligence might be evidence of bad faith, but was not conclusive of it. 
(Goodman v. Harvey, 4 A. & E., a t  p. 876; Uther v. Rich, 10 A. & 
E., 784.) This principle has never since been shaken in  England, and 
i t  seenis now firmly established in  the United States. (Murray v. 

' L a r d n ~ r ,  2 Wallace, at p. 121; Chapman 7.. Rose, 56 N. Y., at  p. 140)," 
and, in Norton, supra, p. 319, the author, after laying down the rule as 
i t  temporarily prevailed in  England, says: "But this doctrine the law 
meichant rejects, and i t  is now the rule of the law merchant that mere 
knowledge of any facts sufficient to put a reasonably prudent mhn on 
inquiry is not sufficient, but that, to defeat his claim to be a bona fide 
holder in due course, he must be guilty of bad faith." There has been 
conflict of decision in this country; but we think the position requiring 
that bad faith be shown or notice or knowledge of facts from, which 
bad faith in  taking over the instrixrnent could be reasonably inferred, 
has been long recognized here by the great weight of author- 
ity. Hotchlciss v. National Banks, 21 Wallace, 354; Goodman (351) 
v. Simonds, 20 Howard, 343; Bank v. Weston, 161 N. Y., 521; 
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Bunk 71. Save?y et al., 127 Mass., 7 5 ;  Bradtoell v. Prior, 221 Ill., 6 0 2 ;  
Bank v. Morgan, 195 Pa.  St., 199; Richards v. illonroe, 85 Iowa, 359; 
DeVoss v. Richmiond, 11 Grattan, 338, etc.; Tescher v. Mercer, 118 
Ind., 556; ITamilfon v .  Vought, 34 N. J .  L., 187. Speaking to the 
rule, in this last case, and the reason for it, Chief Justice Beasley has 
well said: "From this brief review of the cases, I think it may be 
safely said that the doctrine introduced by Lord Tenterden stand8 at 
the present moment marked with the disapproval of the highest judicial 
authority. Nor does such disapproval rest upon merely speculative 
grounds. That doctrine was put in practice for a course of years, and 
i t  was thus, from) experience, found to be inconsistent with true corn- 
msrcial policy. I t s  defect--a great defect, as I think-was that i t  
provided nothing like a criterion on which a verdict was to be based. 
The rule was, that to defeat the note, circumstances must be shown of 
so suspicious a character that they would put a man of ordinary pru- 
dence on inquiry; and by force of such a rule it is obvious every case 
possessed of unusual incidents would, of necessity, pass under the un- 
controlled discretion of a jury. An incident of the transaction from, 
which any suspicion could arise was ,sufficient to take the case out of the 
control of the court. There was no judicial standard by which suspi- 
cious circurnbtances could be measured before committing them to the 
jury. And i t  is precisely this want which the mbdern rule supplies. 
When m d a  fi&s is the point of inquiry, suspicious circumistances must 
be of a substantial character, and if such circumstances do not appear, 
the court can arrest the inquiry. Under the former practice, circum~ 
stances of slight suspicion would take the case to the jury; under the 
present rule, the circumstances mlust be strong, so that bad faith can be 
reasonably inferred." 

Our own Court has not escaped the ~erplexities which seem to have 
attended the subject, as indicated by the case of Farthing v. Darr7c, 109 
N. C., 291, reviewed on appeal and disapproved in case, same title, 111 

PI;. C., 243; and these and other cases with us, as in Hulbert V .  

(352 j Douglas, 94 N. C., 122, give countenance to the position of "put- 
ting a prudent man upon inquiry." Rut whatever may be the 

correct estimate of our formier decisions, we regard the matter as put 
a t  rest by the express language of the statute: "That to constitute 
notice of infirmity, dc., the holder must have had actual knowledge of 
the infirmity, or knowledge of such facts that his action in taking the 
instrument amounted to bad faith," and are of opinion that the law, 
by correct interprertation, was designed and intended to establish on 
this subject and in  this jurisdiction the rule as it has been long recog- 
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nized in England and sustained in  this country as stated by the great 
weight of authority. As a legal proposition, the same statute justifies 
defendants in  wdaking the claims that they are purchasers for value. 
Section 2173, providing that:  "Value is any consideration sdicient to 
support a sim,ple contract. An antecedent or preexisting debt consti- 
tutes value and is deemed such whether the instrument is payable on 
demalid or at  a future time" (McMichaePs case), and section 2175: 
" W h ~ r e  the holder has a lien on the instrument arising either from 
contract or by implication of law, he is deemed a holder for value to the 
extent of his lien" (Frank & Co.'s case), and on the facts as they now 
appear of record, the determination of the third and fourth issues were 
very properly made to depend on whether these creditors held without 
knowledge or such notice of the alleged infirmity as the law requires 
to affect their title. Randolph Commercial Paper, sec. 1892; Carpenter 
v. Longan, 83 3. S., 271; Canon v. XcDaniel, 46 Tex., 300; Logan v. 
Smith, 62 Mo., 455 ; Updegraft v. Edwards, 45 Iowa, 513. 

For the error indicated, there mhst be a new trial of the cause upon 
all of the issues. 

New trial. 

Cited: Bank v. Seagroves, 166 N. C., 609; Smathers v. Hbtel GO., 
167 N. C. 475. 

J. B. McCALL v. M. W. GALLOWAY. - 
(353) 

(Piled 28 May, 1913.1 

1. Issues-Objections and Exceptions-Appeal and Error-Issues Sufficient. 
When the appellant fails to tender issues which he considers necessary 

and proper to present his case to the jury, he may not take advantage of 
the failure of the court to give them, by an exception to the issues sub- 
mitted by the court. He must point out at the time the errok therein 
complained of. The issues submitted in this case presented every phase 
of the controversy, and no error therein is found. 

2. Husband and Wife-Enticing Wife-Criminal Conversation-Declarations 
of Wife-Evidence-Interpretation of Statutes. 

In an action brought by the husband against the defendant for unlaw- 
fully enticing the plaintiff's wife from him, etc., declarations of the wife 
as to improper relations with the defendant are incompetent as evidence. 
Revisal, see. 1636. 
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APPEAL by defendant from Long, J., at August Term, 1912, of TRAN- 
SYLVANIA. Action tried upon these issues : 

1. Did the defendant M. W. Gallorvap unlawfully entice the plain- 
tiff's wife from him and unlawfully and licentiously debauch and car- 
nally know her, as alleged in the complaint? Answer: Yes. 

2. What damkges, if any, has the plaintiff sustained by reason of 
the defendant's alleged wrongful acts? Answer: Five hundred dollars 
($500). 

From the judgment rendered, the defendant appealed. 

- George A. Shuford, D. L. English, and Hanniny & Kitchin for 
plaintiff. 

Welch Galloway and W. IV. Zachary for defendant. 

B~omrx, J. There is evidence in the record sufficient to be submitted 
to the jury tending to establish the allegations of the coraqlaint. I t  is 
unnecessary and will serve no good purpose to set it out. 

The defendant excepted to the issues, but tendered no others. 
I f  the issues fram,ed by the court are deemed insuflicient to develop 

the case, the party prejudiced thereby must lay the foundation for an 
exception and appe'al Fy suggesting the proper corrections at  the 

(354) time. Moore zj. Nill, 85 N. C., 218 ; Robinson v. Samipson, 121 
1. L'., 99. 

The defendant having failed to tender such issues as he deem~d 
essential, cannot now assign as error the failure of the court to submit 
such issues. Clark's Code, sac. 391, and cases cited. 

The issues submitted by the court are the real issues raised by the 
pleadings, and were properly submitted. Under them, the defendant 
had1 opportunity. to submit any evidence pertinent in his defense. 

Exception is taken to the ruling of his Honor in admitting the testi- 
miony of Tom Loftis, a witness for the plaintiff, as to acts of intimacy 
between plaintiff's wife and defendant subsequent to the time the action 
was brought. 

This evidence was admitted only as corroborative of the principal 
allegation and to be considered by the jury only as i t  may tend to cor- 
roborate the proof as to the relations of the defendant and plaintiff's 
wife prior to the commencement of the action. We see no error in  this. 

The defendant contends that the court 'erred in  excluding the follow- 
ing evidence contained in  the deposition of Mrs. J. P. Malley : 

"Did you ever hear Mrs. E t ta  McCall, wife of J. B. McCall, while 
in the presence of her husband, make any statement in  regard to the 
suit pending between her husband and M. W. Gallomay? Answer: 
'Yes.' " 
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Tho plaintiff in  apt time objected to the foregoing question and 
answer. The objection was sustained, and the defendant excepted. 

Qu~st ion 20 in said deposition was as follows: "Please give, as nearly 
as yov. call, what the conversation was, and all that she said in his 
prcseim to you about this case? Answcr: Mrs. McCall told him in  
my prescnrc that she was not going into court and swear to a r ~ y  pack 
of 1ir.s fo r  hiin or anybody else; that she had heard all about swearing 
for him that she wanted to hear, and that she would die before she 
would be made to do such a thing. She said further that he had rrnade 
her go hcfor~  the clerk of the court and swcar mougli to send her soul 
to hell, if she had been held accountable for it.'' 

Of course, i l ~ e  drclaratioris and conduct of the defendant arc compe- 
tent against him, but as we construe this, it is intended solelly to 
put in  e\id(hr~ce the declarations of the  wife as against the hus- (355) 
band, and i t  is therefore incompetent. This Conrt said in  Grant 
v. i l l i f c h ~ l l ,  1156 N. C., 15, that '(in an action brought by the husband 
for  damages for criminal conversation with his wife, tho wife was in -  
conlpetent ns a witness for or against the husband at common law. The 
statute (Kevisal, see. 1636) removes this disability in  certain actions, 
but specifies those actions in which she cannot testify, and as to the 
one u n t l t ~  consideration, 'on account of criminal conversation,' says: 
'Nothing herein shall render any husband or wife competent or com- 
pellable to give evidenee for or against the other in any action or pro- 
ceeding on account of criminal conversation.' " 

There are several other assignments of error which i t  is unnecessary 
to consider. 

We h a ~ c  examined the entire record, and find 
No error. 

C i t ~ d :  Ins. Go. 11. Rol~di'ing Go., post, 3 8 8 ;  P o w ~ l l  11. Strickland, 
163 N. C., 401. 

FERGUS REID v. NORFOLK SOUTHERN RAILROAD COMPANY ET AL. 

(Filed 28 May, 1913.) 

1. Foreign Corporations-Internal ManagementPower of Court. 
Our courts have not the power and will not undertake to  administer or 

control the internal affairs o f a  foreign corporation. 

2. Jcgislative Acts-Public Policy-Ratification. 
The public policy of our State, which has been not inaptly termed the 

"nlanifested will of the State," i s  very largely a matter of legislative con- 
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trol, 
with 
have 

and in so far as  the public is  concerned and whcn not interfering 
vested -rights, a Legislature may ratify measures which it might 
originally authorized. 

3. Courts-Private Acts-Pleadings-Notice-Judicial Notice-Abstract Prop- 
ositions-Appeal and Xrror. 

While our courts, as  a general rule, will not take judicial notice of a 
private statute or i t s  terms (Revisal, see. 500) requiring that  it  shall be 
specially pleaded, this rule will not be allowed to prevail when a private 
statute relating to and effectually settling the matter in controversy has 
after due notice been formally brought to the attention of the Supreme 
Court; for then only an abstract proposition would be left for the Court's 
determination, which will not be entertained. 

4. Same-Merger-Mortgage Bonds-Public Policy-Itailroad Corporations. 
An injunelion is sought in  this action against a foreign railroad corpo- 

ration issuing mortgage bonds on property partially acquired by a merger 
including several North Carolina railroad corporations, upon the ground 
that i t  is  against the public policy of this State. A private act of the 
Legislature, passed subsequently to the commencement of the action, 
validated the merger and the bond issue, and thus disposed of the ques- 
tion of public policy raised. This act, after due notice to the conlplaining 
party, was formally brought to the attention of the Supreme Court on ap- 
peal by a duly certified copy from the office of the Secretary O C  State: 
Held,  though this private act was not specifica1l;y pleaded, the court will 
recognize it  as  determinative upon the question ~resented.  

5. Corporations-Francl~ises-Special Privileges-Exceptions-Constitl~tio~~al 
Law-Legislative Acts-Ratification of merger-Subsequent Acts. 

The grant of a special charter to a railroad or  other like corporation 
is not in  conflict with the Constitution, Art. I, see. 7, providinq that no 
man or set of men are entitled to exclusive emoluments or privileges but 
on consideration of public services, our decisions being to the effect that  
the charters of public-service corporations come directly within the ex- 
ception contained in the constitutional provision; and especially in  view 
of Article VIII, see. 1, authorizing the formation of corporations by gen- 
eral laws and special acts which may be altered or repealed by the 
Legislature. 

(356) APPEAL by defendant from Ferprsor~, J., at  Nowmbcr Term, 
1912, of WAKE. 

C i ~ i l  action to obtain a permanent injunction. 
Thc action war instituted by p l a i~~ t i f f  as stockholder of thc Sorfolk  

Soutlirrn Railroad, alleged and, for  the lmrposes of tliis action, ad- 
mitted to be a corporation of the State of Virginia, and certniu directors 
of said compally, and also fivr Nor th  Carolina railroad rorporations 
operating under cliartrrs of this State and having their properties here. 

Tho snit being to restrain said Norfolk Southern from illcurring 
(357) an ir~dcbtediless of $5,456,000 and executing a mortgage to sewre  

same on all the properties of said Norfolk Southcrn Railroad, 
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including the properties formerly owncd by the North Carolina c o w  
panies and which the N;orfolk Southern had acquired. Among other 
things and as a basis for relief in  this jurisdiction, it was alleged that  
the Korfolk Southern having purchased the capital stock of the North 
Carolina conlpanies, had caused four of them to convey their propertiw 
to the fifth, the Raleigh, Charlotte and Southern Railroad, and ,that a 
certificate of merger had then been executed by the last nambd company, 
by which it was certified "That the whole of the capital gtock of said 
four railroads had been surrendered and transferred to i t  and its capital 
stock issued in exchange therefor, as will appear by copy," etc., and 
that the indebtedness and mortgage referred to were for the purpose of 
obtaining the means to carry out said enterprise and to further extend 
and eqnip and operate the Raleigh, Charlotte and Southern Railroad, 
etc. 

I t  was further alleged that the Norfolk Southern was without power 
by charter or otherwise to engage in  said business or incur an indelbted- 
ness therefor, and that the entire enterprise, in so far as it affected the 
railroads operating under such North Carolina charters, was contrary 
to our public policy and the express provisions of our atatute law, etc. 

The defendants demurred, assigning for cause, among others : 
1. That t&e court hae not and will not undertake to exercise juris- 

diction and control over the "internal managemnt  of the affairs of a 
corporation of the State of Virginia or the action of its officers and 
directors." 

2. That under and by virtue of the various charter provisions, an- 
nexed as exhibits to the com,plaint, the companies had the power to 
carry out the proposed undertaking, and there was nothing in  the plan 
that was in any way contrary to the policies or statutes of this State, etc. 

The demurrer having been sustained, plaintiff appealed to this Court. - 
Pending said appeal, on notice duly issued, defendant by proper affi- 
davit brought to attention of the Court and file~d a duly certified copy 
of an apt of the last General Assembly, chaptelr 556, Laws 1913, 
and which in express terms ratified and made valid the said (358) 
merger and all acts done purusant thereto, with certain restric- 
tions and prorisos not relevant to the question as now presented, and 
on said statutes and by reason of the  termis of same, moved the Court 
to dismiss the case. 

T .  Lcrnier and R. R a n d o l p h  Hicks for p l a i n t i f .  
V. 3. R o d m a n ,  R. N .  Simims, and Chadboz~rne  & Shore for defendant .  
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HOKE, J., after stating the case: I t  is well understood that our 
courts have not the power nor will they undertake to administer or 
control the internal affairs of a foreign corporation (Brenizer. 1 . .  Royal 
Arcanurn, 141 N .  C., 409) ; and this being true, the only facts presented 
in  this complaint which tend to est.ablish a cause cognizable here are 
those which injuriously affect or threaten the chartered rights and 
privileges or holdings of these North Carolina companies. As a basis 
for such jurisdiction, it is alleged that the proposed merger, and in- 
curring the indebtedness in aid thereof, are contrary to our public policy 
and the express provisions of our State law. I f  this be conceded on 
the facts as set forth in the complaint, the objection, in our opinion, 
has been entirely removed by the statute which has been formally oalled 
to our attention. This public policy, which has been not inaptly termed 
the "manifested will of the State," is very largely a matter of legisla- 
tive control, and i t  is a well recognized principle that in  so far as the 
public is concerned and when not interfering with vested rights, a 
Legislature may ratify and make valid lneasuree which it niight have 
originally authorized. Barrett v. Rarrett, 120 N. C., 127; Anderson 
v. Xnmta Anna, 116 N .  C., 356; Schenck v. Jeffersorwille, 152 Ind., pp. 
214-217; 1lZi.nois v. R. R., 33 Fed., pp. 730-771. 

The plaintiff, not challenging the enactment of the statute, contends 
that the defendant's motion should be denied: Chiefly, (1) because the 
court will not take judicial notice of a pr ivak act; (2)  because the 
statute is in  violation of Article I, sec. 77, of our Constitution, which 

provides: "That no man or set of men are entitled to exclusive 
(359) enioluments or privileges from the community but on considera- 

tion of public services." 
I t  is true, as a general rule, that a court does not taka judicial notice 

of a private ~ t a t u t e  or its terms. This is a rule of pleading designed 
'and intended primarily to prevent a litigant from being taken by sur- 
prise, and has been directly recognized both in  our decisions and stat- 
ute.~ (Corporation Conzrnission v. 2. R., 127 N. C., 283; Revisal, see. 
500), but the principle was never intended, nor should i t  be allowed to 
prevail when a statute which effectually settles all m~atters in contro- 
versy of which the court has jurisdiction has after due notice been 
formally brought to the attention of the court, and no issue miade or 
suggested as to its existence or its termis. I t  has been repeatedly held 
here that the court will not entertain or proceed with a cause merely 
to de.termine abstract propositions and when the questions in contro- 
versy are no longer at  issue, and this is a case coming clearly within 
the principle. Wallace a. Willcesboro, 151 N.  C., 614; Wilcel c. Com- 
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mls is ionc rs ,  120 N. C., 451. I n  this last case judgment for a peremp- 
tory mandamus had been entered against compissioners, requiring that 
body to build a. bridge over the Tuckaseigee River and to levy a tax 
therefor pursuant to a certain statute. Pending an appeal, the Legis- 
lature repealed the act: Hrld, that the repeal abated the action, and 
the present Chief J u s t i c e ,  delivering the opinion and in  reference to 
this repeal, said: "This destroyed the cause of action, and there only 
remains the judgment against the defendant for costs. It has been 
repeatedly held that when pending an appeal the subject-mptter of an 
action or the cause of action is destroyed in any manner whatever, this 
Court will not go into a consideration of the abstract question which 
party should have rightly won, merely in order to adjudicate the costs, 
but the judgment below as to the costs will stand." 

Xor  will the second objeciion avail plaintiff, that the act violates the 
section of the Constitution which prohibits the granting of special 
privileges and emoluments. The very section relied on by the ap- 
pellant closes with the cxcelption, "but in consideration of public 
services," and under our deleisions these franchises granted to (360) 
public-service corporations come directly within the words and 
meaning of the exception. I n  r p  Spmse Rerry, 138 N. C., pp. 219-282. 
Our Constitution, Art V I I I ,  see. 1, also contains provision as follows: 
"Cor~~orations may be formed under general .laws, but shall not be 
created by special act, except for municipal purposes, and in cases 
where, in the judgment of the Legislature, the object of the corpora- 
tions cannot be attained under general laws. All general laws and 
special acts passed pursuant to this section may be altered f r o a  time 
to time, or repealed." The grantees of these quasi-public charters and 
their stockholders take and hold them subject to both of these' consti- 
tutional provisions as construed and interpreted, and the act ratifying 
this consolidation and merger is no more the conferring of special 
privileges nor the violation of vested rights than the statutes by which 
they were originally created. 

On the facts as they now appear of record, we are of opinion that 
the action should be dismissed, the costs of this Court to be equally 
taxed against plaintiff and defendant. 

Action dismissed. 

C i t e d :  . g i n s t o n  11. Trust C o . .  169 N. C., 209. 
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NORA W. BURNS, ADMINISTRATRIX, V. HENRY STEWART ET AL. 

(Filed 28 May, 1913.) 

I 1. Appeal and Error-Agreements of Record-Instructions, 
Where the parties to an action entered into an agreement in the trial 

court, which appears of record on appeal, that the judge should direct a 
verdict according to his ruling on the law, as in this case, and should he 
hold a judgment relating to the land or certain conveyances thereof to 
be color of title, the jury should find that the party claiming under them 
had held adverse possession sufficient to ripen his title, the agreement 
entered into will be held as binding upon the parties, leaving only the 
ruling as to color to be passed upcn on appeal. 

2. Judgments-EffectTitle to Lands-Estoppel. 
Where the disputed title to lands sufficiently described in a grant, under 

which a party claims, has been finally adjudicated, and the decree, by its 
terms, has the force and effect in law either of confirming or of vesting 
the title in that tract, the losing party to the record or those claiming 
under him are afterwards estopped from claiming any interest in the 
land as against the successful litigant or those claiming under him. 

3. Judgments-Color of Title. 
A judgment of competent jurisdiction in an action involving title to 

land in dispute, declaring that a certain party is the owner and entitled 
to the possession thereof, vests the title in the successful party as  fully 
as  if a deed had been required therein to be made, and constitutes color 
of title in his favor. 

4. Same-Lands-Sufficiency of Description. 
In this case i t  is held that the judgment relied upon as color of title 

adjudicated the title to lands in dispute with sufficient certainty, as  they 
were definitely described therein by metes and bounds, and it also re- 
ferred to a certain grant in evidence; and objection to the judgment not 
being color on the ground of a defect in the description of the lands, can- 
not be sustained. 

(361) APPEAL by plaintiff and Macon County Land Coapany  from. 
hane, J., a t  Spring Term, 1912, of X A ( ~ N .  

This  aotion was brought to recover for a breach of a covenant of 
seizin, contained in  a deed dated 23 April, 1909, and executed by B e n r y  
Stewart. Sr., and wife, Cassie Stewart, and Henry  Stewart, Jr., and 
wife, Lula Stewart, to J. 34. Burns, intestate of the  plaintiff. 

The  plaintiff's intestate had purchased the  lands in question f rom 
the Stewarts, paying one-third of the  purchase money i n  cash, and 
giving iiotes, payable in  one and two years after  date respectively, and 
securing the pavmsnt of said notes by  deed of trust  to A. W. Horn, 
trustee. 

296 
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The one-year notes being about to ntature, and the holders thereof 
threatening to foreclose, the plaintiff brought this action, partly 20 
restrain the collection of the notes and the foreclosure of the deed of 
trust, and as a basis for her action alleged tha? there was a defect in  
the title to a portion of the lands her intestate had purchased of the 
Stewarts, to wit, that portion of the land which was covered by Grant 
No. 3625 to John Ingram, K. Elias, and T. J. Keener, bearing date 19 
February, 1883, containing about 500 acres, and that portion covered 
by Grant 3414 to G. R. Patton, assignee, dated 17 S e p t e ~ b e r ,  1875. 

The Macon County Land Company was made a party defend- 
ant for the reason that it claimed to be the owner of the dis- (362) 
puted lands by virtue of mmne conveyances from the grantees 
named in  Grant No. 3084, which was issued on 21 May, 1869, to A. I;. 
Herren, J. R. Amirnfons, G. C. Hinson, and John G. Eve, recorded i n  
Macon County in Book M, p. 462. This grant, No. 3084, was a large 
one, covering about 30,000 acres of land, and included the land em- 
braced in Grants Nos. 3635 and 3414, under which the Stewarts claimed 
title. 

The question, therefore, involved in  this action is, Whether or not 
the Stewarts were the true owners of said lands under theiir alleged 
title, agu i red  by Grants Nos. 3635 and 3414, or whether the Macon 
County Land Company was the owner of the disupted land under said 
Grant No. 3084, i t  being admitted that Grants 3625 and 3414 lap 
entirely within the boundaries of No. 3084. 

The plaintiff offered i n  evidence the deeds to her intestate from the 
defendants Henry Stewart and Cassie Stewart, Henry Stewart, Jr . ,  
and Lula Stewart, conveying the lands in dispute, and containing the 
covenant of seizin. and further offered in evidence the notes of thc 
intestate to the Stewarts, and the deed of trust securing the same, and 
for the purpose of showing a breach of said covenant, and for that 
purpose only, offered in evidence Grants Nos. 3625 and 3414, and the 
mesne conveyances to the Stewarts from the grantees nam,ed in said 
grants; and also offered i n  evidence Grant No. 3084 to A. L. Xerren 
ek nl., and the miesne conveyances f r o q  the grantees therein to the 
Macon County Land Comlpany. I t  was also shown that Grant No. 
3084 entirely overlapped Grants Nos. 3625 and 3414, and being 
senior in date, passed the title, nothing else appearing. The plaintiff 
also, for the purpose of showing a breach of the covenant of seizin, 
and for the purpose of showing an  estoppel against the Stewarts to 
claim title under Grant 3625, offered in  evidence the record of a certain 
suit, including the judgment therein, entitled g a m e y  P. T V y m a  e t  al. 
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v Henry Strwart et al., heretofore pending in the District Court of 
the United States for the Western District of North Carolina a t  Ashe- 
ville, the judgement therein having been rendered on 9 November, 1891, 

and after Henry Stewart had acquired title under Grant 
(363) 3625 from the grantees therein, by the terqs  of which judgment 

the plaintiffs in said suit, Harvey P. W p a n  et al., wetre decreed 
to be th'e owners of the lands covered by Grant No. 3084, except as  
hereinafter stated. 

At  the t i m  this judgment was rendered, Henry Stewart, Sr., under 
whom the defendant Henry stewart; Jr., and Cassie Stewart claim, 
had already a t t em~ted  to acquire title to the lands covered by Grant; 
3625, by deed from Ingram, Elias, and Keener, dated 4 March, 1889. 
Thle judgment so rendered in the District Court of the 'CJnited States 
adjudged that H. P. Wyman et al. were the owners in  fee simple of a11 
the lands covered by Grant No. 3084, except such portion thereof as is 
covered by grants which were based upon entries dated prior to 16 
July, 1867. Grant 3625 did not come within the exception, as it was 
based upon an entry made 10 January, 1882, but Grant 3414 was 
within the exception, as it was based on an  entry of a date prior to 
1867, that is, 23 September, 1859. The defendant Macon County Land 
Company afterwards became the owner of the lands covered by Grant 
3084, by virtue of deeds from H. P. Wyman et  ai., the plaintiffs in  said 
action in the Federal court. 

Defendant Henry Stewart introduced the record in the case of Henry 
Stewart, Sr., under whom ha claimed, against A. J. Calloway, James 
Evitt, et a!., showing a judgment at  Spring Term, 1899, of Macon 
Superior Court, in which i t  was declared and adjudged, upon issues 
answered by a jury, that the plaintiff in that case was the owner and 
entitled to the possession of the land covered by Grant No. 3625, lying 
on Brush and Skittie's creeks in  said county, giving its mletes and 
bounds. The following agreement was made in  the case: 

As the court was beginning its charge to the jury, in order to sim- 
plify the issues before them, it was agreed between all the parties in 
court that if his Honor should be of opinion that the grant to Ingram, 
Keener, and Elias, or the conveyances thereunder, or that the decree 
in  the Fuperior Court in  the case of Henry Welzvart, Xr., v. A. J .  Cal- 
Zoway, James Ecitt, et aL, heirs at  law of D. M. Evitt, or either of 

them, constituted color of title, then that the possession of Henry 
(364) Stewart, Sr., and the defendants Cassie and Henry Stewart wes 

adverse and sufficient to ripen title, and that the court should so 
charge the jury, and the first issue should be answered '(Yes;" but that 
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if the court should be of the opin,ion that said records, nor either of 
them, did constitute color of title, that he should so charge the jury; 
and thereupon, the court being of the opinion that said records, nap 

either of them, did constitute color of title, charged the jury that the  
said defendants Henry Steyart  and Cassie Stewart had offered a paper- 
writing covering the lands i n  dispute which, the court holds, constitutes 
color of title, and had offered evidence showing possession sufficient to 
ripen the title, and that if they believed the eviden~e~they should an- 
swer the first issue '(Yes." 

The jury returned the following verdict: 
1. Did the  defendant,^ Henry 8tewar.t and Cassie Stewart convey a 

good title to plaintiff's intestate under the deeds set up in this action?' 
Answer: Yes. 

2. I f  not, what sum is the plaintiff entitled to recover from the de- 
fendants Henry Stewart and Cassie Stewart ? (No answer.) 

Judgmpnt was enterred upon the verdict, and plaintiff and the Macon 
County Land Company appealed. 

Bozirne, F a ~ k e r  & Morrison, 2. I.'. Weaver, and Johnston & Horn. 
for appellants. 

J .  P. Ray, R. R. Sisk ,  G. L. Jones, and Robinson & Benbow for. 
Stewart. 

WALKER, J., after stating the ease: The agreement of the parties,, 
which is copied in the statem,ent, greatly simplifies the case. I t  ap- 
pears from the charge that the court held, and so instructed the jury, 
that the judgmpnt or decree in  the case of Stewart v.  Calloway, Evi t t ,  
and others was color of title, and as the appellants had adm,itted the 
adverse possession necessary to ripen this color into a good title, they 
would, if they believed the evidence, answer the first issue "Yes." SG 
the decision of the case turns mainly upon the correctne~ss of this ruling 
as to color of title, and this is  necessarily so, because the parties have, 
by their solmemn agreement, declared that i t  'shall be so. I n  the 
brief of appellant's counsel i t  is also admitted to be so, by this (365) 
statement: "The Stewarts claimed this judgment was color of 
title a? against appellants, and as they had shown possession for miore 
1-han seven yeam after the judgment, they had matured title; and the 
court so held, and charged the jury to that effect." Counsel for ap- 
pellants contend that there is no evidence as to what lands were in  con- 
troversy bekween the parties in  that case, and that the judgment did 
not passany title to Stewart, and therefore i t  is not sufficient color of 
title, but we think otherwise. I t  clearly appears that the title to 
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several tracts of land was litigated in the suit, and that it was finally 
adjudged that Stewart was the owner of the land covered by Grant 
No. 3625, and the decree, by its terms, had the force and effect in  law 
either of confirming or of vesting the title to that tract, as between the 
parties to the action, in  Stewart, who was-plaintiff in the action. I f  
the defendants had any title or interest in  that tract, they lost it by 
the decree, and it became vested in  their adversary, Henry Stewart, Sr., 
and was tmmferred to him by force of the judgdent, and they were 
forever afterwards estopped from claiming any interest in  the land as 
against him. Color of title has been variously defined by the courts 
of this country. I t  was early held to be any writing which on its face 
professes to pam a title, but which i t  fails to do, either from want of 
title in  the person making i t  or from the defective mode of conveyance 
employed; but it must not be so obviously defective ae not to mislead 
a penon of ordinary capacity, but not skilled in  the law. McCofinell 
a. McConnell, 64 N.  C., 342; Tate v. Southwd,  10 N. C., 119; Dobson 
0. Murphy,  18 N .  C., 586. The courts have generally concurred in 
defining i t  to be that which in  appearance is title, but which in reality 
is not. Wri,ght v. Mattison, 18 How. (U. S.), 56; Jackson v. Frost, 
5 Cowen ( N .  Y.), 346; Baker v. Sawm, 32 Md., 355; La Froimbois v. 

Jac7cson, 8 Cowen, 589; lTal1 v. Law, 102 U. S., 466. The doctrine is 
said to have originated in the necessity for showing good faith in enter- 
ing upon the land, the law not permitting a person to be ousted who 
bad settled upon land in good faith, believing i t  to be his, and after 

holding it adverlsely for seven years (Grant v.  Winbourne, 3 
'(366) N. C., 220) ; but it was subsequently held that whether the 

writing was good color of title did not depend upon his good 
faith, for even if he knew the land belonged to another person than his 
grantor, i t  would still be color. Ridclick v.' Leggat, 1 N. C., 539; 
Rogers v. Mabel, 15 N. C,, 180 ; McConnell vl. McConnell, supra. Final- 
ly, the definition we have first given was adopted, and an unconsti- 
tutional act of the General Assembly wais held to be within the meaning 
of the definition and to confer a good title where the necessary adverse 
possession had been held under it for the requisite time. Church v.  
N e w  Bern  Academy, 9 N. C., 233. Color of title is necessary, not so 
much to show good faith, as to fix the extent or boundaries of the land 
to  which title may be acquired by the continuous and adverse posses- 
sion. Thurston v .  University, 4 Lea., 520; Goodwin v. McCabe, 1 5  
Gal., 584; Greenleaf v. R a ~ t l e t t ,  146 N .  C., 495. The case last cited 
shows the liberal tendency of the courts upon this question, and we 
think follows the Wore reasonable principle. The subject is fully 
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discussed in  Sedgwick 'and Wait on Title to Land, sec. 761 et seq. 
Judgments or decrees may be color of title. 1 Cyc., 1100; W a ~ d l a w  v. 
MciT~i l l ,  106 Ga., 29; Patton v. Dixon, 58 S. W., 300; Kimball v. 
Lohmns, 31 Cal., 157; Thurston v. University, supra; Wood v. Conrad, 
2 S .  D., 341; Reedy v. Canfield 159 Ill., 254; 7 Enc. U. S. Sup. Ct., 
p. 9.55; Defferbnck v. IInzulce, 115, U. S., 407. We have held that a 
judgment in a proceeding for partition is color of title, although i t  does 
not divest or vest any title. The Court said in B y m m  v. Thompson, 
25 ,N. C., at p. 584, that "partition does not, indeed, constitute a title, 
except as against the parties to it, but it is color of title, as much as any 
of the defective instruments which have been thus deemed." And this 
case has been followed ever since. Smith  v. Tew, 127 N. C., 299; 
Linclsay v. Beaman, 128 N.  C., 189 ; IElZ 11. Lane, 149 C., 267. To 
the same effect are Johnson v. Britt, 56 Tenn. (9 Heisk & M.), 756; 
Brind v .  Gregory, 120 Gal., 640; Duncan v. Gibbs, 9 Tenn. (1 Yerger), 
256. The Court said in Lindsay v. Benman, supra, that title, passes 
by deed, from owner to purchaser, and to constitute color of title 
the deed must be registered (Aust in  v. Staten, 126 N .  C., 783), (367) 
while i n  partition proceedings between tenants in  common no 
title passes; and in Johnson v. Britt, supm,  it was said that in  such a 
proceeding there is no divestiture of title, but the decree merely defined 
the claim of the parties to their respective shares. 

I n  this case the judgment in  the suit of Stewart against Oalloway 
and others vested the title in  Stewart as much so as if the other par- 
ties had been required to execute, deeds to him for the land. I t  is  a 
solemn adjudication, after trial and investigation, that the true title 
is  i n  him, and it would be singular if we should hold that such a judg- 
mpnt is not color of title, when the deed of one having not even the 
pretense of a title would be. The judgment not only declares the title 
to be i n  Stewart, but also the right of possession. An adverse posses- 
sion taken 2nd continued for seven years under such a solemn determi- 
nation should be as much protected as one under a void deed or a deed 
ineffectual to pass title. To rule otherwise would be to sacrifice the 
substance of the thing to the mere form or shadow. I t  appears that 
the judgment clearly adjudges Stewart's right and title, defined the 
ektent of i t  with perfect accuracy, and declares him to be, entitled to the 
possemion of the land. I t  comes, therefore, within (eivery reason or 
principle upon which the doctrine in respect to color of title is founded. 
The affect of the judgment was to pass any title in  the land which the 
other parties may have had to Stewart-at least by estoppel. Keener 
v. Goodson, 89 N .  C:, 273, does not militate against this view. There 
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no question of title was involved, the allotment of the homestead having, 
a s  said by the Court, "no other effect than simiply to attach to his 
(homesteader's) existing elstate a quality of exemption from sale under 
execution." We do not pass upon the merits of that decision, for the 
facts and the reasoning have no application to our case. 

Holding, as we do, that the judgment in  the Calloway suit was color 
of title, i t  follows, under the termis of the stipulation made by counsel, 
that the ruling of the court was correct. 

No error. 

. Ciled:  Seals v. Beals, 165 N .  C., 413, 416; Knight  v. Lumtber Co., 
168 N. C., 454; Euchanan v. Bedden ,  169 N. C., 224; Alsworth v. 
C'edar Works ,  172 X. C. 22. 

(368) 
GEORGE W. HURST v. SOUTHERN RAILWAY COMPANY. 

(Filed 22 May, 1913.) 

Foreign Corporations-Purchaser at Foreclosure Sale-Domestic Corpora- 
tions-Eemoval of Causes-Diuersitg of Citizenship-Interpretation of 
Statutes-Jurisdiction. 

A railroad corporation of another State purchasing the property of a 
railroad corporation of this State a t  a foreclosure sale under a mortgage 
or  deed in trust becomes a new corporation of this State to the extent of 
the  franchise, etc., of the domestic corporation thus acquired (Code, see. 
679),  and may not remove a cause of action against i t  to the Federal 
court upon the ground of diversity of citizenship, brought by a citizen of 
North Carolina; and this  being so, as  a matter of law, the State courts, 
upon petition and bond for removal filed, are not deprived of their juris- 
diction to pass upon this  question when the unoontradicted facts are 
made to appear upon the face of the proceedings. 

CLARK, C. J., concurring; WALKER and BROWN, JJ., dissenting. 

APPEAL by plaintiff from Long, J., a t  October Term, 1912, of SWAIN. 
This is a miotion to remove the action from the Superior Court of 

Swain County to the Federal Court upon the ground that the defendatit 
is a Virginia corporation. The motion was allowed, and the plaintiff 
rxcepted and appealed. 

Prye ,  Gant  & Frye for p la in t i f .  
Mastirz, Rollins & Wrigh t  for defendant .  
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ALTXN, J. The plaintiff has followed the allegations of the com- 
plaint in Ice  Co. v. R. R., 144 N. C., 732, and the allegations in  the 
petition for remora1 are substantially as those made in a similar peti- 
tion filed in that case. 

The question now pres~nted is not, therefore, a new one, but was 
fully considered in  the case referred to in  a learned and exhaustive 
opinion by Justice Connoi ,  concurred in by all the members of the 
Court, and decided in  favor of the contention of the appellant, and we 
have no disposition to disturb that decision. 

I t  is alleged i n  the complaint that the defendant became the pur- 
chaser of the Western North Carolina Railroad Company under fore- 
closure proceedings, and the conclusion reached by the Court 
in the coal company case was: "A suit cannot be removed from (369) 
the State to the Federal court upon the ground of diversity of 
citizenship by a corporation of another State which became the pur- 
chaser of a corporation of this State under a sale wade pursuant to a 
deed of trust or mortgage, by virtue of The Code, see. 679, providing, 
upon the conveyance being m ~ d e  to 'the purchaser, the said corporation 
shall ipso facto be dissolved and the said purchaser shall forthwith 
be a new corporation, by any name which mhy be set forth in the con- 
veyance,' etc." 

1 The case of Herrick v. R. R., 158 N. C., 310, is not in  conflict with 
this view. 

I t  was there held that "all issues of fact made upon the petition for 
removal must be tried in  the Circuit Court, but the State court is  a t  
liberty to determine for itself whether, on the face of the record, a 
removal has been effected," and that the theory on which the rule as 
to removal rests is "that the record closes, so fa r  as the question of 
removal i~ concerned, when the petition for removal is filed and the 
necessary security furnished. It presents, then, to the State court a 
pure question of law, and that is, whether, admitting the facts stated 
in the petition for removal to be true, i t  appears on the face of the 
record, which includes the petition and the pleadings and proceedings 
down to that tim,e, that the petitian is  entitled to a removal of the 
suit. That queistion the State court has the right to decide for itself." 

Applying this rule to the record before us, it appeals that there is 
no dispute as to the facts, and that the real controversy is whether, upon 
these facts, the defendant is, as matter of law, a North Carolina cor- 
poration under our statutes, by reason of its purchase of the Western 
North Carolina Railroad Company, and this question the State courts 
can decide. 

Reversed. 
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CLARK, C. J., concurring: The State courts are certainly conipetent 
to try a controversy arising over 6y2 bushels of Irish potatoes, and as 
to the damages claimled, there is no reason to believe that the State 

courts will be less fa i r  to either side than the Federal court. 
(310) On the other hand, though the Constitution does not guarantee 

to every m,an a trial by "jury of the vicinage," this is reasonable, 
and while a jury in the Federal court may be called such, still it is a 
great inconvenience, and usually an imposition of considerable expense 
to require a plaintiff, by removal to the Federal court, to litigate his 
case, over 100 miles away possibly, a t  Asheville, Charlotte, or Greens- 
boro, when other defendants find a just trial in the same county in 
which the transaction occurred. I t  is not unnatural that our people 
should prefer to try their causes before their neighbors as jurors and 
before judges selected by themlselves, and not before judges appointed 
by a distant authority, and with the enormous cost attending trial at  
a distant point. Of course, when the statute grants a removal to 
another jurisdiction, it mbst be complied with. Rut whether it does 
so, being in derogation of common right and not applying to resident 
defendants, nor to nonresident defendants where the amount does not 
exceed $3,000, the courts will not be astute to find ground for r e ~ o v a l  
unless the statute is clear. 

I n  this case, so far  from being clear, the statute was held by the 
unanimous decilsion of this Court not to confer this right1 upon this 
defendint. Coal and Ice Co. v. R. I I ,  144 N. C., 732. The opinion 
was written with great care and after thorough examination of the 
Federal decisions, by Mr. Justice Connor, now the accomplished judge 
of the United States Federal Court for the Eastern District of North 
Carolina, and was concurred in by the other four judges, all of whom 
are still on this Bench, and now by Mr. J7istice Allen, who occ~~pies the 
seat then filled by Judge Connor. Such a decision so carefully con- 
sidered and so ably and fully discussed, if reversed, should be set aside 
only by the United States Supreme Court. The inconvenience to the 
public of reversing this decision will be so great to the people along 
the line of this road and throughout Western North Carolinlt that we 
should be slow to question its authority. 

The defendant itself has recognized the justice of thot decision, and 
has been acting upon it, by exercising the right of eminent dom,ain, 

which it could not do unless i t  poissessed that power as a North 
(371) Carolina corporation. This is not the question of "domestica- 

tion," as in the Allison case, but the defendant here bought the 
franchises and property it now uses, knowing that by the terms of the 
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statute i ts  purchase would be invalid and its title void unless, 
by the terms of the statute and of the deed it accepted, ipso facto 
as purchaser it became a North Carolina corporation. Solely by virtue 
of being such has i t  e~xercised any corporate or other functions in 
operating the Western North Carolina Railroad. 

There is the Southern Railroad of Virginia, which as lessee operates 
the North Carolina Railroad, and there is  the Southern Railroad of 
North Carolina, which is nb in i t io a North Carolina corporation,.and 
by virtue thereof, only, operates the former Western North Carolina 
Railroad franchise. I t  is not unusual that there should be two indi- 
viduals of the same name, but that does not make them identioal. The 
same is true of corporations. We have the Atlantic Coast Line, a 
North Carolina corporation, as we held in  S'taton v. R. R., 144 N. C., 
148. There is the Atlantic Coast Line of Virginia; the Atlantic Coast 
Line of Georgia; the Atlantic Coast Line of South Carolina; the At- 
lantic Coast Line of Connecticut. This Court held that this did not 
entitle the Atlantic Coast Line to remove a case to the Federal court 
when the cause of action arose in  this State, for the Atlantic Coast 
Line of North Carolina was responsible and properly sued here. This 
is sustained by Patch v. R. R, 207 U. S., 277, which holds that if a 
railroad is incorporated in two States, if sued in  that one in which the 
cause of action arose, the case is not removable. 

The subordinate Federal courts are created and have been abolished 
a t  will by statute, and their jurisdiction also has be~en conferred and 
modified from timk to time, within the limits authorized by the Con- 
stitution, by acts of Congress. The primary function of thcse courts 
is to aid in  the execution of the Federal laws. So far  as jurisdiction 
is given them by reason of "diverse citizenship," this was based 011 

the prejudice existing in  1781 (when the Constitution was formed), 
but now outworn, between different sections, and the limit has been 
raised from $500 i n  the Judiciary Act of 1789 to $3,000. By 
uniform decisions i t  was held by the United States ~~~~~ewe '(372) 
Court that "Corporations" were not "citinens" within the nzean- 
ing of this section, until the Court overruled itself in  R. R. v. Letson, 
43 U. 8. (2 H'ow.)', 497, in 1842. Certainly there can be no reason 
to exempt from the jurisdiction of the State courts a corporation that 
is living, acting, and doing business here, under the daily protection 
of the State Government and its courts. Beyond question, a corpora- 
tion like this, which has been created and given existence and ite 
franchises to do business by a State statute, cannot exempt itself from 
the jurisdiction of this State, its creator, as a "foreign corporation." 
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The opiniom of this Court, rendered by Judge C0nno.r in Coal and 
Ice Co. v. R. R. and Staton v. R. R., both above cited, are so fully 
discussed and so clearly expressed that nothing can be added thereto. 

WALKER, J., dissenting: While hesitating always to disagree with 
my brethren of the aajority, for whose opinion I entertain the most 
deferential respect, m[y mind is ,so thoroughly convinced of the error in 
this case that I cannot withhold my dissent to their view. The action 
was brought tb recover accumulated penalties to the a m u n t  of $14,050, 
for failure to receive and ship 6% bushels of Irish potatoes from 
Wesses Creek Station, North Carolina, to Rushnell, N. C. We are 
not concerned now with the merits of this demand, as the amiount stated, 
if recoverable, is certainly suEcient to justify a removal of the case if 
the defendant is otherwise entitled to it. 

The petition for removal alleges that the defendant in this case, whose 
agent was served with process, is a Virginia corporation, and so far 
as this Court may consider that allegation, i t  mnst be taken as ad- 
mitted. I f  there is any controversy about it, we cannot settle it here. 
Stone v. South Carolina, 117 U. S., 432; Carso% v. IIyatt, 118 U.  S., 
279. I n  the case last cited, Chief Jwkice Wai ts  said: "The State 
court is not bound to surrender its jurisdiction until a case has been 
made which, on its face, shows that the petitioner for removal has a 

right to the transfer; but it may also be said that 'all isues of 
(373) fact made upon the petition for removal must be tried in  the 

circuit court.' The State court is onIy at liberty to inquire 
whether, on the face of the record, a case has been m~ade which requires 
i t  to proceed no further." This feature of the case will be referred to 
sgain. The petition further dleges that the Southern Railway Corn- 
pany of Virginia is authorized, by its charter, to acquire property and 
operat? railroads in other States. 

I think the decision of this Court is wrong, and that of Judge Long, 
who presided at the hearing of this mation, is right, upon two grounds. 
Let me say, in the beginning, that there is an essential difference, in 
my opinion, between the facts in this case and those presented by the 
record in Coal and Ice Co. v. R. R., 144 N. 6.) 732, upon the authority 
of which the Court alone bases its judgment. 

First. There are twd propositions which cannot be gainsaid at this 
time: (1) That a corporation has general power to hold property in 
States other than the one which incorporated it, in the absence of 
statutory prohibition in such States, is firmly established. Telegraph 
Co. v. Trust (70.. 147 U. S., 431 (87 L. Ed., 231). ( 2 )  A corporation 
cannot change its residence or citizenship, but must have its legal home 
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only at  the place where it is located by or under the authority of its 
charter; but i t  may, by its agents, transact business anywhere, unless 
prohibited by its charter or excluded by local laws. E x  parte Schol- 
lenberger, 06  U. S., 369 (24 L. Ed., 853). There is another propo- 
sition which naturally follows from the other two just stated: (3)  
A corporation created by the lams of one State miay carry on business 
in  another, ellher by virtue of being created a corporation by the laws 
of the latter State also, as in  R. R. v. Vance, 96 U. S., 450, or by virtue 
of a license, permission, or authority, granted by the lame of the latter 
State, to act in that State under its charter from the former State. 
Mar& v. R. R., 151 U. S., 618, 677. Other cases illustrating the 
difference between "incorporation" and mere "ljcense" will be found 
in 6 Enc. of U. S. Supreme Court Reports, at p. 308, note 8. Justice 
Miller said, for the Court, in  R. R. v. R. R., I18 U. S., 290, that i t  does 
not seem to admit of question that a corporation of one State, owning 
propelrty and doing business in another State by its permission, 
express o,r implied, does not thereby become a citizen of the (374) 
latter State. 

With these general principles before us, let us look at the facts of 
this case. I t  appears that the Southern Railway, which purchased 
the franchise and property of the Western .North CaroIina Railroad 
Company, except its right to be a corporation, is itself a foreign cor- 
poration, having received its charter from the State of Virginia. I t  
is so alleged in the petition for removal, and the original process in 
this case was served upon an agent of said corporation, he having 
verificd the petition, in which the allegation of such service upon him 
as agent of the Southern Railway Company, the Virginia corporation, 
is plainly and distinctly alleged. I t  is also alleged that the Virginia 
corporation purchased the said franchise and property at  the sale, 
which, as we know, was w d e  under a decree of the United States 
Circuit Court for the Western District of this State. 

Upon the admitted, or at  least uncontroverted, facts of this case, the 
Southern Railway Company has never become a resident or citizen 
of this State by virtue of its purchase at  the said judicial sale of the 
franchise and property of the Western North Carolina Railroad Com- 
pany. R. R. v. James, 161 U. S., 545, i t  s e e m  clear to m, is a direct 
authority against any such contention. I t  appeared in  the James case 
that the State of Arkansas permitted a foreign railroad corporation to 
lease or purchase any railroad in  that State upon filing its charter with 
the Secretary of State, whereby i t  should become a corporation of the 
State of Arkansas. With regard to a controversy in that case of sub- 
stantially the same nature as the one in our case, and referring to the 
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James case, the sarrile Court said in R. R. 21. Ablisofi, 190 U. S., 326: 
((There was a corporation, originally incorporated i n  the State of 
Missouri, going into the State of Arkansas and operating a railroad 
i n  that State by leasing a portion of it therein and complying with a 
statute which provided that, upon filing a certified copy of its articles 
of incorporation with the Secretary of State of Arkansas, it should be 

regarded as fornially incorporated in that State, and it should 
(3'75) thereby become a domestic corporation, and yet i t  was held 

that defendant could not be sued by a citizen of Missouri in  t_he 
Federal court in the State of Arkansas; that, although to s o m  extent 
and for some purposes i t  might be regarded as a corporation of Arkan- 
sas, i t  was for purposes of jurisdiction in  the Federal courts to be 
regarded as a corporation of the State of Missouri. The case, it will 
be seen, was not decided upon the ground that the cause of action had 
arisen in  the State of Missouri. It was admitted that the cause of 
action was transitory, but the broad question was decided that the 
company was a corporation of Missouri and a citizen of that State, a i d  
could not be sued by another citizen of that State in  the Federal courts 
of Arkansas." And in the same connection, the Court in the AZliso~~ 
case referred with approval, and as strongly supporting its view of the 
James case, to what was said by Mr. Justice Xhiras, in  the latter case, 
as follows: "The presumption that a corppration is composed of citi- 
zens of the State which created i t  accompanies such corporation when 
i t  does business in another State, and i t  may sue or be sued in the 
Federal courts in such other State as a citizen of the State of its 
original creation. We are now asked to extend the doctrine of indis- 
putable citizenship, so that if a corporation of one State, indisputably 
taken, for the purpose of Federal jurisdiction, to be composed of citi- 
zens of such State, is authorized by the law of another State to do 
business therein, and to be endowed, for local purposes, with all the 
powers and privileges of a domestic corporation, such adopted corp4- 
ration shall be deemed to be composed of citizens of the second State, in 
such a sense as to confer jurisdiction on the Federal courts at the suit 
of a citizen of the State of its original creation. We are unwilling 
to sanction such an extension of a doctrine which, as heretofore estab- 
lished, went to the very verge of judiciaI power. That doctrine began, 
as we have seen, in the assumption that State corporations were com- 
posed of citizens of the State which created them; but wch  assumption 
was one of fact, and was the subject of allegation and traverse, and 
thus the jurisdiction of the Federal courts d igh t  be defeated. Then, 
after a long contest in this! Court, i t  was settled that the pre- 
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sumption of citizenship is one of law, not to be1 defeatkd by (376) 
allegation or evidence to the contrary. There we are content to 
leave it." And in  R. R. v. Trust Co., 174 U. S., 552, the Court, upon 
a state of facts not materially different from, and certainly not stronger 
for the corporation which was seeking a removal, than those in this 
record, thus stated the law: "But a decision of the question whether 
the plaintiff was or was not a corporation of Kentucky does not appear 
to this Court to be required for the disposition of this case, either as 
to the jurisdiction or as to.the merits. As to the jurisdiction, i t  being 
clear that the plaintiff was first created a corporation of the, State of 
Indiana, even if it was afterwards created a corporation of the State 
of Kentucky also, it was and remained for the purposes of the juris- 
diction of the courts of the United States, a citizen of Indiana, the 
State by which i t  was originally created. I t  could neither have brought 
suit as a. corporation of both States against a corporation or citizen 
of either State, nor could i t  have sued or been sued as a corporation 
of Kentucky, in  any court of the TJnited States. So it seems that a 
corporation mlay be made what is termed a domestic corporation, or 
i n  form a domiestic corporation, of a State in  compliance with the 
legislation thereof, by filing a copy of its charter and by-law,s with 
the Secretary of State; yet such fact does not affect the character of 
the original corporation. I t  does not thereby become a, citizen of the 
State in  which a copy of its charter is filed, so far as to affect the 
jurisdiction of the Federal courts upon a question of diverse citizen- 
ship." 

R. R. v .  Alabama, 107 U.  S., 581, was distinguished in  the A l l ~ o n  
case from i t  and the other cases, because i t  appeared i n  the Alabama 
case that there was not only a separate corporation created in  Alabama, 
but also a real one in law and in  fact, there having been a full organi- 
zation under a provision of law for that purpose, and not nierely a 
declaration of corporate existence. There had been, i n  other words, a 
genuine incorporation of two distinct companies i n  the State of Ten- 
nessete and Alabama. Speaking of this view of that case, the 
Court, in  AZZi~on's case, said: "This Court held that, by reason (377) 
of the particular language used in the act, theie was a separate, 
original Alabama corporation formed; that the sections, taken alto- 
gether, made i t  a corporation created as well as controlled by the State 
of Alabama." The two railroad companies were, in  fact, separate 
corporatiofis or entities, though they connected a t  the State lfne and 
had joint traffic arrangements. Each had control and jurisdiction, so 
to speak, over distinct railway system. 
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While I $m entirely unable to perceive any practical difference be- 
between the James or the Allison case and this one, i t  seems to me that 
the question as to what corporation was the purchaser at  the judicial 
sale of the franchise and property of the Welstern North Carolina 
Railroad Company is completely foreclosed by the decision of the 
Supreme Court of the United States in Julian v. Trust Co., 193 U. S., 
93. That was a writ of certiorari to the United States Circuit Court 
of Appeals for the Fourth Circuit, to review a judgment which affirmed 
a decree of the Circuit Court for the Western District of North Caro- 
lino, enjoining a sale of the franchise and property of the Western 
North Carolina Railroad Company, purchased by the Southern Rail- 
way Company at the foreclo~ure sale, under certain jndgments and 
executions obtained by certain persons in the State courts against said 
Western North Carolina Railroad Company. I t  was then determined, 
upon a f ~ d l  review of all the records and facts in the case, that the 
purchaqe at the foreclosure sale was made by the Southern Railway 
Company, the Virginian corporation, bhich was protected by law 
against any sale of the same by the judgment creditors. I n  the course 
of its opinion by df r .  Justice Day, the Court said: "It is true, thc 
sections of the North Carolina Code herewith given clothe the pur- 
chaser with the right and privilege of organizing a corporation to 
operate the purchased property, but we find no requirement that he 
shall do so. The language of the last paragraph of section 1936 is, 
'such purchaser or purchasers may associate with him( or them any 
number of persons, and make and acknov-ledge and file articles of asso- 
ciation as prescribed in this chapter; such purchaser or purchasers and 

their aslsociates shall thereupon be a new corporation, with all 
(378) the powers, privileges, and franchises, and be subject to all the 

provisions of this chapter.' This confers a privilege, lout does 
not prevent the purchaser from transferring the property to a com- 
pany already formed and authorized to purchase and operate a railroad. 
People T. R. R., 89 N. Y., 75. The Southern Railway Company was 
authorized by its charter, among other things, to purchase or otherwise 
acquire the property of any railroad company organized under the 
laws of another State. We have been cited to no statute of the State 
of North Carolina forbidding the purchase of a railroad at  foreclosure 
sale by a corporation of another State." In that case the C'ourt re- 
viewed the decision of this Court in James-v. R. R., 121 N. C., 523, in 
whichgit was held by unanimous decision, that the Southern Railway 
Company, a Virginia corporation, purchaseld the franchise and property 
of the Western North Carolina Railroad Comlpany and "had gone into 



N. C.1 S P R I N G  TERM, 1913. 

possession and control of the same, and has been running and operating 
the same ever since, under said purchase and deed." This is a clear 
and unmistakable decision by this Court upon the very question, in  
favor of the correctness of the order of removal miade by Judge Long  
i n  this case, because if the Southern Railway Company of Virginia 
o m s  and operates the road, i t  follows, by all the authorities, that being 
a citizen of another State sued in  one of the courts of this State, it has 
the right to a removal of the case to the United States Court. 

I n  discussing questions of this kind, we are very apt to lose sight of 
the well qarked distinction between legislation of a State which domeis- 
ticates a corporation to the extent of subjecting it to control and regula- 
tion of local laws, and legislation which attempts to create a domestic 
out of a foreign corporation in  such a sense as to make i t  a citizen of 
a State other than that of its origin, and thus deprive it of the right 
of removal to the United States courts of a suit brought against i t  by a 
citizen of the State where i t  i s  claimed to have been domesticated. 
When the question involves the jurisdiction of the Federal courts, the 
distinction is an important one; i ts  subjection to the influence and 
operation of local laws being generally conceded. 

Second. This brings me to the consideration of my second proposi- 
tion. I f  the facts in this case are not praotically admitted or 
undisputed, then there must be an issue or question of fact as (379) 
to the diverse citizenship of the parties to the record, and as 
that disputed question can only be tried by the Federal Court, which 
must determine as to its own jurisdiction, the removal by J u d g e  Long  
was proper in  order that i t  might be tried in the only forum designated 
by law for the purpose. Rea v. Mirror Co., 158 N.  C., 24; Herr ick  v.' 
R. B., ibid., 3. C., 307. The petition filed in this case alleges facts 
entitling the plaintiff to a removal, if they be true. I f  they had been 
contested, the issue thus raised would have been one to be settled by the 
Federal court alone. As said i n  Rea v. Mirror  Co., supra: "That 
Court being charged with the duty of exercising jurisdiction in  such 
case, must have power to consider and determine the facts upon which 
jurisdiction rests," citing numerous cases to support the position. I n  
any view, therefore, the case was properly removed by Judge  Long.  

I t  may be observed, i n  conclusion, that no railroad corporation has 
ever been recognized by this State, in  its legislative or executive depart- 
ment, as the owner of the Western North Carolina Railroad, except 
the Southern Railway Company of Virginia. No such corporation 
has ever been organized in this State, nor has i t  ever been recognized by 
the North Carolina Corporation Commission in any way. On the 
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contrary, that commission has always considered i t  as a part of the 
system of the Southern Railway Company of Virginia, and has fixed 
transportation rates over it and assessed i t  for taxation and otherwise 
dealt in  respect to i t  upon the basis of that understanding. Such a 
corporation is, therefore, of a most anomalous character, existing only 
in  the imagination, or, at  most, on paper, and so fa r  is it from having 
any tangible or legal existence that i t  is entirely mythical. I f  i t  be 
contended that the Southern Railway Company of Virginia has no 
right to hold the franchise and own, use, and operate the property of 
the Western North Carolina Railroad Company, the conclusive answer 
is that the State alone can complain of the wrongful exercise of cor- 
porate rights and privileges, or of such ultra vires action of the railroad 
company. Barcello v. Hapgood, 118 8. C., at p. 729; Bass v. Navi- 

gation Co., 111 N.  C., at p. 449, and cases cited, and especially 
(380) Asheville Division, No. 15, v. Aston, 92 N. C., 578. This is 

familiar learning. The Court held in  the case of Asheville 
Division, AJo. 15, v. Aston, that for an abuse of powers and franchises 
by a corporation or for usurpation of powers not granted or for non- 
user of such as may have been granted, the only remedy is i11 the name 
of the State, as such a cause of forfeiture or a usurpation of corporate 
rights not granted by the State should not be questioned collaterally, 
but by a direct proceeding, so that the corporation may be heard by 
answer. The Court said, quoting from Academy 11. Lindsey, 28 N. C.: 
476 : "The sovereign alone has a right to complain, for if it is a usurpa- 
tion, i t  is upon the rights of the sovereign, and hia acquiescence is 
evidence that all things have been rightfully performed," citing Attor- 
ney-General v. R. R., 28 N. C., 456, which is very pertinent to the 
facts of this case, for there i t  is said: "If the sovereign, with us the 
lawmaking power, with a distinct knowledge of the breach of duty by 
the corporation, a knowledge declared by the Legislature, or so clearly 
to be inferred from its own archives that the contrary cannot be, thinks 
proper by an act to remit the penalty, or to continue the corporate 
enristence, or to deal with the corporation as lawfully and rightfully 
existing, notwithstanding such known default, such conduct must be 
taken, as i n  other cases of breaches of condition, to be intended as a 
declaralion that the forfeiture is not insisted on, and, therefore, as a 
waiver of the previous default." The "archives" and statutes of this 
State nowhere sanction the view now taken by the Court of the rights 
of the Southern Railway Company of Virginia, but, on the contrary, 
i t  appears from them that it has been fully and continuously for many 
years recognized in all branches of the Oovernm\ent, having dealings 
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with i t ,  as the owner of the franchise and property of the Western 
North Carolina Railroad Codpany, and this recognition i s  i n  strict 
accordance with the legal rights of the defendant, as  declared by the 
court of last resort which has supreme jurisdiction to finally pass upon 
and deter@& the question. 

BROWN, J., ooncurs i n  the dissent. 

Cited: R. R. a. Spencer, 166 Nb C., 523; IXyder v. A. R., 167 
W. C., 556. 

JOHN R. HAGAMAN v. J. M. BERNHARDT AND S. F. HARPER. 

(Filed 22 May, 1913.) 

1. Appeal and Error-Appeal by Two Parties-One Record. 
Where both defendants appeal to the Supreme Court on exceptions 

which are not antagonistic to each other, it is an unnecessary expense to 
send up separate records. 

8. Deeds and Conveyances-Evidence-Maps Unidentified. 
Where boundaries to lands are in dispute, a map is incompetent as evi- 

dence prhen there i s  nothing thereon to identify it, and it is  not attached 
to any muniment of title. 

3. Deeds and Conveyances-Boundaries-Admitted Corners-Evidence. 
In an action involving a disputed boundary to lands, Held, testimony 

of a witness that in surveying the land he had commenced a t  a spanish 
oak marked as a corner, etc., was competent, as the spanish oak was ad- 
mitted to be the corner by both parties to the controversy. 

4. Deeds and Conveyances-~oundaries-~isputed Corners-Declarations- 
Interests-Evidence. 

Declarations of one as  to a disputed corner of lands in controversy, as 
the one he claimed a t  that time as a corner of his own lands, is incompe- 
tent, being in his own interest. 

6. Deeds and Conveyances-Boundaries-Disputed Corners-General Repu- 
tation-Evidence. 

The reputation of the marking of a disputed corner to lands in contro- 
versy is incompetent as evidence, it being necessary to show its general 

1 reputation a s  such. 

6. Deeds and Conveyances-Boundaries-Course and Distance-Evidence- 
Instructions. 

The lands in dispute in this case involve the location of a boundary 
line which in part reads "south to and with C's line 145 poles to a stake," 
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the next call being "east 135 poles to a stake in M. C.'s line": Held, a 
requested prayer for instruction should be refused, under all the circum- 
stances, that "the call in said grant is 'south to and with said C.'s line 
145 poles to a stake,' " which "would follow the C. line from the point E. 
145 poles, irrespective of course, and at the end of the 145 poles, wherever 
that line would be, the line should turn east and continue that course 
until it struck the next line called for," it appearing that to run this line 
south in the direction and in the number of poles called for and then to 
run it in the direction and extent of the next call, would close the calls 
to the deed, and that the charge of the court in this respect was correctly 
given. In such case the course (S.) and the distance (145 poles) should 
control, and not the various courses of C.'s line. 

BROWN, J., dissenting. 

(382) APPEAL by defendants from Adam, J., at May Term, 1912, 
of CALDWELL. 

Ejectment, the plaintiff claiming to be owner and entitled to the 
poswssion of the land described in the complaint, of which the defend- 
ant S. F. Harper was in  posseslsion and the defendant, J. M. Bernhardt 
has cut timber thereon, both defendants claiming title under G. A. 
Sullivan, and asking an injunction against the defendants from cutting 
said timher or rem'oving that which has already been cut. The jury 
rendered a verdict in favor of the plaintiff, assessing the damages at  
$60. Judgment was rendered accordingly in  favor of the plaintiff for 
the tract of land described in the first issue and for said damages. 
-The defendants appealed. 

W ,  C. Newland  for 
E d m m d  J o n m  for defendant Z a r p e r .  
Lawrence Wakefield and  Mark  Squires for defendant. 

CLARK, C. J. Both defendants appealed and sent up separate rec- 
ords, but as they were not on opposite sideis nor presented antagonistic 
exceptions, this was an unnecessary expense. Pope  v. Lumber Co., 
awte, 208. '(McCurdy7s appeal.) 

The decision of this case depends upon the location of Grant NO. 384 
to Aaron Bradshaw. The first exception by the defendant Harper is 
for the refusal of the motion to nonsuit. This motion could not have 
been granted, as there was sufficient evidence to go to the jury. 

Harper's second exception is  for the refusal to admit i n  evidence 
a map claimed by the defendants to be a plat of NcCaleb Coffey's 
land. This map consisted of some lines only, nothing being written 
upon i t  explaining what lands were referred to, and there was nothing 
to give i t  validity or authority as evidenoe i n  this controversy. It was 
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not attached to any muniment of title, and was incompetent. Jones v. 
H u g g i ~ ,  12 N. C., 134; Dancy v. Sugg, 19 N. C., 515; Dobson 
v. Whisenhant, 101 N. C., 645. (383) 

The defendant Bernhardt's first exception is to permitting 
the wituess Sullivan to state that when he bought the land from Coffey 
and began to survey he commenced at a spanish oak marked as a corner 
down next to the river 30 poles frdml the river. The spanish oak 
referred to was admitted by both parties to be a proper corner of the 
land in  controversy. Kirby, witness for defendants, testified under 
their examination, that J. T. Montgomery, now deceased, pointed out 
to him the spanish oak as the corner of the land in controversy. 

Bernhardt's second exception is abandoned and his third exception 
is  the same as Harper's first exception above. Bernhardt's fourth 
exception is  the exclusion by the court of the m ~ p  made by J. C. 
Harper, and was incompetent, upon the same authorities that are cited 
in  passing upon Harper's second exception above. It was not attached 
to any deed and was merely an isolated plat, and not competent in  
this coutroversy. Bernhardt's fifth exception is to the refusal of the 
court te permlit C. C. Coffey to testify that his father, Thomas Coffey, 
pointed out to him a rock as the corner of Grant No. 4157. The wit- 
ness stated that his fathey in  pointing out this rock was pointing out 
to him his own lines. I t  was therefore incompetent as a declaration 
in  his own interest. 

Bernhardt's sixth exception was to the refusal of the court to allow 
the said witness to answer the question, "Do you know the reputation 
of the rock as being the corner of Grant No. 4157 2" This seems to be 
repetition of the last question above, for the witness was not asked if 
he knew the "general reputation of said rock as a corner." 

The chief exception and controversy seems to be this f The defend- 
ants asked the court to charge that "the call in said grant is 'south to 
and with said Elijah and Wilborn Coffey's line 145 polee to a stake,' 
and the court charges you that the line of the Brawshaw grant would 
follow the Wilborn Coffey line from the point E. 145 poles, irrespective 
of course, and a t  the end of the 145 poles, wherever that might be, the 
line should turn east and continue that course until i t  struck McCaleb 
Coffey's line, the next call of the Bradshaw grant being 'east 
135 poles to a stake i n  McCaleb Coffey's line).' " Instead of ihis, (384) 
the court charged: "The proper interpretation of the next suo- 
ceeding call in the Bradshaw grant, 'thence south to and with Wilborn 
Coffey's line 145 poles to a stake,' would be met by running the line 
from the circle in the parallelogram to the line E F, and then from the 
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intersection of these two lines south 145 poles along the line E F and 
to the 'south as far as the distance may ex te~d . '  " 

We think there was no error i n  the above respect. I f  the prayer 
asked by the defendant had been given, the lines could not have been 
closed. Under the instruction given, the jury  followed the line E F, 
which was the Wilborn Coffey line (as admitted by the defendants) 
prolonged to 145 poles. 

Under the defendant's prayer, if given, the l ine would have fol- 
lowed the Wilborn Coffey line a short distance south, and then have 
turned west with that  line and then south, and the lines, a s  already 
said, would not have closed. Under the instruction as given, the line 
r an  with the Wilborn Coffey line till it turned square off to the west, 
and then kept on i n  its counse "south to a stake 145 poles from: E" 
(where the line had struck the Wilborn Coffey line). It could not 
h a m  been illtended to follow all the turns of the Wilborn Coffey line, 
irrespective of course. 

N o  error. 

BROTVN, J., dissenting. 

Cited: Su76ivnn v, Blount, 165 N. C., 10. 

DIXIE FIRE INSURANCE COMPANY v. AMERICAN BONDING COMPANY. 

(Filed 28 May, 1913.) 

1. Issues Submitted-Issues Tendered. 
There is no reversible error in refusing issues tendered by a party liti- 

gant, if those submitted present every phase of the controversy and per- 
mit every possible contention. 

2. Contracts-Indemnity Bonds-Acceptance-Lex Loci Contractus. 
Where a foreign corporation has issued a bond indemnifying a North 

Carolina concern against loss under a contract with an agency, located in 
another State, established to collect moneys, etc., as in this case, for in- 
surance premiums, which bond was delivered to the agent to be sent to 
the indemnified here for approval and acceptance, the contract of indem- 
nity is to be construed and enforced in accordance with our own laws. 

3. Principal and AgentEmbezdement. 
Where a n  agent intrusted by the principal to collect moneys has fraudu- 

lently and feloniously converted moneys thus collected to his own use, 
he is  guilty of embezzlement. 
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4. Principal and Agent-Surety-Indemnity Bond-Notice of Default-Rea- 
sonable Notice. 

Where a contract of indemnity only provides that  the indemnified give 
immediate notice of the default of an agent in accounting for moneys, 
for which the indemnifying company is  liable under its bond, a failure 
of strict compliance i n  giving the notice will not always prevent a recov- 
ery, the provision not being in the form of a condition, or a n  express 
warranty. 

6. Same-Questions of Law-Notice Sufficient. 
The plaintiff sues the defendant on i t s  bond indemnifying against loss 

by reason of a n  agent's defalcation in failing to account for moneys col- 
lected, wherein i t  was provided that  immediate notice be given the in- 
demnifying company of such default. I t  was not disputed that  this no- 
tice was given five days after the knowledge thereof of the plaintiff: 
Held, the reasonableness of the notice is a question of law, and the time 
thereof i n  this case is sufficient. 

6. Same-Interpretation of ContractExpressio Unius. 
Where a n  indemnifying bond requires immediate notice of the default 

indemnified against, but does not make the failure to give notice a 
ground of forfeiture, as expressed in relation to other and different re- 
quirements therein, the maxim expressio unius est exclusio alterius ap- 
plies, and a reasonable notice will be sufficient for  enforcing the bond. 

7. Principal and Surety-Indemnity Bond-Limitations of Actions-Interlwe- 
tation of Statutes. 

Suits upon a n  employee's indemnity bond are regulated by Revisal, sec. 
4809, forbidding the time for bringing suits on contracts of this character 
to  less than one year; and a provision therein is void which required 
that  no suits "or proceedings a t  law or in equity shall be brought against 
the surety after the expiration of six months from the end of the time 
during which, under the terms of this bond, the employer's claim may be 
filed with the surety." 

6. Principal and Surety-Indemnity Bonds-Judgment Against Principal- 
Prima Facie Case-Rebuttal Euidence-Defenses - Interpretation of 
Statutes. 

In  a n  independent action against a surety on i t s  indemnity bond, a judg- 
ment against the principal is prima facie evidence of the sum or amount 
which the surety is thereon obligated to  pay, although the surety is not 
a party, which the surety may impeach for fraud, collusion, or mistake, 
or he may also set up an independent defense. Revisal, see. 285, has no 
application. 

9. Principal and Agent-Surety-Declarations of Agent-Evidence. 
I n  a n  independent action against a surety on a bond indemnifying* 

against a n  agent's default, the declarations of the agent, the principal on 
the bonds, a re  incompetent. 
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10. Principal and Surety-Judgments-Prima Facie Case-Instructions-Ad- 
missions-Appeal and Error. 

The judgment against the principal on an indemnity bond being only 
prima facie evidence of the amount due by the surety for his alleged de- 
fault thereunder, an instruction in this case is held for reversible error, 
that there was no controversy about the fact that this principal had de- 
faulted in a certain sum, no such admission appearing, and the issue 
being contested. 

(386) APPEAL by defendant from Peebles,  J., a t  January Term, 
1912, of GUILFORD. Action tried upon these issues: 

1. Did the defendant I,. S. MacEnaney, while acting as general agent 
of the plaintiff, collect and receive as mch agent for and on behalf 
of the, plaintiff the sum of $5,007.21 between the first day of February, 
1909, and the first day of February, 1910, and fraudulently convert 
the same to his own use, as alleged in the complaint? Answer: Yes. 

2. Was the defendant L. S. MacEnaney guilty of larceny or ern- 
bezzlement under the laws of the State of Illinois by reason of the acts 
and things alleged in the complaint? Answer: NO. 

3. I s  the plaintiff's cause of action barred by the statute of limita- 
tions ? Answer : No. 

(387) 4. What amount, if any, is the plaintiff entitled to recover 
of the American Bonding Company of Baltimore on account of 

its general fidelity bond herein sued upon, executed and delivered to 
the plaintiff on 24 April, 1909 ? An\swer : $6,007.21, and interest from 
4 March, 1910. 

From the judgment rendered the defendant American Bonding Com- 
pany appealed. 

-4. L. B r o o l r ~  and S a p p  & IlaZl for p l a i n t i f s .  
. A l f r e d  S. WyZl ie  and T h o m a s  J. Shaw for defewdawt. 

BROWN, J. The facts, briefly stated, are that on 23 April, 1909, 
L. S. MacEnaney, a resident of the city of Chicago, entered into an 
agreement with the Dixie Fire Insurance Company of Greensboro, 
3. C., whereby he became the general agent for said company in the 
States of Illinois and Indiana for the purpose of wriZing and effecting 
fire insurance and collecting premhms and reqitting same to the 
Dixie Fire Insurance Company at its home office in  the city of Greens- 
boro. I n  said written contract of agency it was provided that the 
agent .MacEnaney furnish to the Dixie Fire  Insurance Comipany a 
bond in the sum1 of $10,000 in some guaranty company acceptable to 
"the said Dixie Fire Insurance Company for the faithful performance 
of his duties under the contract. MacEnaney applied to the American 
Bonding Company of Baltimore for a fidelity bond, and the same was 
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executed by said bonding company and delivered to MacEnaney to be 
transmitted to the Dixie Fire  Insurance Company, at its howe office 
in  the city of Greensboro, for its approval, which said bond the Dixie 
received, inspected, and approved. The bond covered a period from 
1 February, 1909, to 1 February, 1910, and provided, among other 
things, "that if the employee shall in the position of general agent i n  
the employer's service make good to the employer within thirty days 
any loss sustained to the employer by larceny or emblezzlement com- 
mitted by the employee during the term commncing on 1 February, 
1909, at  12 o'clock, noon, and ending on 1 February, 1910, at 12 o'clock, 
noon, this obligation shall be null and void; otherwise, in full force 
and effect." 

This action is brought to recover for a breach of the bond. We will 
not consider seriatim the thirty-five assignments of error, but 
only such as we regard as pertinent in  determining the real (388) 
points of controversy. 

1. There is no w r i t  in  the exception to the issues. Those sub- 
mitted embrace the controverted facts set out in  the pleadings, and 
under them the defendant had opportunity to make every possible 
defense. McCall v. Gallouhay, ante, 353; Clark's Code, sec. 391. 

2. The indemnity bond is a contract solvable in  North Carolina and 
is to be construed and enforced under the laws of that State. The bond 
was a species of indemaity insurance in which the plaintiff was the 
beneficiary, taken out for its benefit and not for the benefit of its 
agency. I t  mlay have been taken out by MacEnaney in Chicago, but 
i t  was intended by defendant that it should be transmitted and deliv- 
ered to plaintiff at  its general offices i n  Greensboro, North Carolina. 

It is provided in  the written contract creating MacEnaney an agent 
of the Dixie Fire Insurance Company, that MacEnaney shall furnish 
a general fidelity bond satisfactory to the company, and the evidence 
is undisputed that MacXnaney obtained the bond from defendant and 
sent i t  to the Dixie Fire  Insurance Com~any ,  a t  its homte office in  the 
city of Greensboro, where and when i t  approved and accepted sam,e. 

This State is, therefore, the locus pro solutio?ze and the locus cele- 
brationis of the contract. Pritchmd v. ,Iforton, 106 U, S., 104; BIe11 
v. Packard, 31 Am. Rep., 251; Dickerson v. Edzoiards, 33 Am. Rep., 
67'1; American Mortgage Co. v. Jefferson, 69 Miss., 70; Bcott u. 
Perlee, 48 Am Rep., 421; Millikan, v. Pratt, 125 Mass., 374; Hill v. 
Chase, 143 Mass., 129 ; Be71 v.  Packard, 69 Me., 105. 

Millikan v. Pratt, supra, is a case which we think is directly in point, 
the facts in this case being that the plaintiff resided in Portland, Maine, 
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and the defendant was the wife of Daniel Prat t  and resided with her 
husband i n  Maissachusetts. He, Daniel Pratt ,  asked credit of the 
plaintiffs, and they required a guarantee, which he  procured, and had 
the defendant, his wife, to execute the same at her home in  Massachu- 

setts, and there delivered i t  to her husband, who sent it by mail 
(389) from Massachusetts to the plaintiffs in Portland. The plain- 

tiffis received i t  from the postoffice in  Portland. Chief Justice 
Gray, in discussing the locus celebmtionis, used the following language : 

"The contract between the defendant and plaintiff was con~plete 
when the guarantee had been received and acted upon by them while 
at Portland, and not before. I t  must therefore be treated as wade and 
to be performkd in the State of Maine," citing cases to sustain this 
position. 

I n  Minor on Conflict of Laws, page 372, this rule is laid down: 
"Notes: deeds, and other contracts of that character do not become 

completed and binding contracts merely by the fact of the promisor's 
signing theq.  They must also be delivered. Hence, if the signing 
occurs in one State, while the delivery takes place in  another, the 
latter State, not the former, is the locus celebrationis." 

Having concluded that thies State is the place where the contract is 
to be c~nstrued and performed according to the plain intention of the 
parties, it: necessarily follom7s that it is immter ia l  to inquire whether 
under the laws of Illinois a breach of the bond has been proven. 

There is evidence sufficient to be submitted to a jury that plaintiff's 
agent, MacEnaney, fraudulently and feloniously converted to his own 
use the sum of $5,007.21 of plaintiff's m,oney, as found by the jury 
under the first issue. This constituted embezzlement under the law 
of this State. S. v. MacDonnld, 133 N.  C., 682. 

I 3. The cause of action is 11ot barred for failure to give notice to 
defendant under section 3 of the contract. 

The evidence was undisputed that the first information plaintiff had 
of the defendant's having collected the, am,ount in controversy for and 
011 behalf of the comipany, and refused to make good to i t  the amount 
so collected, was on 20 January, 1910, and that on the 25th day of the 
same month the bonding company was notified by letter of the default 
of the agent MacEnaney. The facts being undisputed, i t  became a 
question of law to be passed upon by the conrt as to whether or not 

the delay of five days in  notifying the bonding company was 
(390) unreasonable. May on Insurance, sec. 462 ; Joyce on Insurance, 

3229. 
I n  Rtiildinq Co. v. Fidelity Co., 118 Iowa, 729, reported in 92 N. W., 

686, i t  is held that "a delay of six or eight days in  notifying a surety 
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c o q a n y  of an employee's defalcation, where no prejudice resulted, 
was not as a matter of law a violation of the condition of the bond 
requiring immediate notice." Insurance Co. v. Hazen, 110 Pa.,'530. 

This provision of the contract stating that the employer shall give 
the surety immpdiate notice is not of a character to avoid the entire 
contract unless performed literally. I t  is not i~ the form of a condi- 
tion or an evpress warranty, and therefore failure to strictly comply 
will not always prevent a recovery. 

An examination of this bond shows that by its express terms a fail- 
ure to comply with some of its provisions renders it void. But failure 
to give im,mediate notice by telegraph is not expreslsly made a ground 
of forfeiture. The maxim expressio un& ,>st exdusio alterius applies. 
Ostrander, see. 223 ; Gerringer v. Insurance Co., 133 N.  C., 412 ; Dixon 
v. Insz~rance Co., Ins. L. dournal, Ilec., 1912, page 1863. 

It is declared in Joyce on Insurance, see. 3282, referred to in  this 
opinion, "If a policy of insurance provides that notice .and proofs of 
loss are to be furnished within a certain timer after loss has occurred, 
but doe3 not impose a forfeiture for failure to furnish them within the 
time prescribed, and does impolse forfeiture for a failure to comply 
with other provisions of the contract, the insured may, i t  is held, miain- 
tail1 an action, though he does not furnish proofs within the time 
designated. Assurance Co. v. Hanna, 60 Neb., 29; Insuurance Co. v. 
Downs, SO Ky., 336; Xteele v. Insurance Co:, 93 Mich., 81. 

4. This cause of action is  not barred under section 9 of the contract, 
which provides that "no suit or proceeding a t  law or in  equity shall 
be brought against the surety after the expiration of six months from 
the end of the time during which, under the terms of this bond, the 
employer's claim may be filed with the surety. 

As this contract is governed by the laws of thiis State, i t  is subject 
to the1 statutes of North Carolina. Revieal, see. 4809, forbid- 
ding the time for bringing suit on contracts of this character (391) 
to less than one year. 

This bond contains a claufse, "that if the employee shall in the posi- 
tion of general agent in the employer's service make good to the em; 
ployer within thirty days any loss sustained by the employer by larceny 
or embezzlement committed by the employee," etc. 

The undisputed evidence shows that the first intimation of loss as 
contemplated by the bond was on 20 January, 1910, and under tha 
terms of said bond the agent, MacEnaney, had thirty days within which 
to make good to the company, to say nothing of the ninety days allowed 
the agent to m~ake good under the contract of agency. 
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The action was commenced 1 February, 1911. His Honor correctly 
held that the action, according to all the evidence, was not barred by 
lapse of time before 20 February, 1911. 

5. It is contended that the court erred in admitting in evidence the 
duly certified record of the municipal court of Chicago, a court of 
record, of the judgment of this plaintiff against the agent, L. S. Mac- 
Enaney, for $5,007.21. I t  n ~ s t  be a d d t t e d  that the admission of this 
judgnzent record in  an action against the surety company cannot be 
justified under our Revisal, 285. We must resort to the precedents, 
and we admit they are in hopeless discord. I n  a learned note to the 
case of Charles v. Aosk ins ,  83 Am. Dec., 380, the annotator, Judge 
E'?'eewmr, says : 

'(The question how far  a judgment or decree is conclusive against a 
surety of a defendant, or against one who is liable over to a defendant, 
and who was not a party to the action, is involved in  the greatest con- 
fusion. Between the intimate relations which exist between isuch a 
person and tEie defendant in the suit, olli the one side, and the funda- 
mental principle that no one ought to be bound by proceedings to which 
he was a stranger, on the other, the courts have found it difficult to 
steer." 

I t  seems that our predecessons in office upon this Bench have inti- 
misted, and in  one case held, that such judgments, unaided by 

(392) the statute, are inadmissible in evidence against the surety. 
M o o r ~  v. Alexander, 96 K C., 36. 

But an examination of the q~~est ion has convinced us that the decided 
trend of modern authority is to the effect that such a judgment against 
the p r i ~ c i p a l  prima facie only establishes the sum or ambunt of the 
liability against the sureties, although not parties to the action, but 
the sureties may impeach the judgment for fraud, collusion, or mlistake, 
as well as set up an independent deferuse. Charles v. Hoskins ,  83 
A m  Dee., 379, and notes. I n  the notes to this case all the authorities 
are carefully reviewed. 

I n  that case i t  is said: "When one is responsible by force of law, or 
by contract for the faithful performiance of the duty of another, a 
judgment against that other for failure of the performlance of such 
duty, if not collusive, is prima facie evidence in a suit against the party 
EO responsible for that other." 

6. His  Honor erred in  admitting the declarations of MacEnaneg, 
as the defendant MacEnaney was no party to this action, and if he 
had been his declarations would be competent only againet hiaself. 
They were nmde some time after his agency had been terminated, and 
were no part of the res pestce. 
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The general rule is well settled that the admissions of the principal 
can only be received as evidence against the surety when they are a a d e  
during the transaction of the bujsiness for which the surety is bound 
so as to become a part  of the res gesta.. Admissions and declarations 
made after the employment has ceased are not competent to bind the 
surety. Insurance Co. v. Bonding Co., 40 L. R. A. (N. S.), 662, and 
cases cited. 

Xis  Honor further erred in instructing the jury that "there is no 
controversy about the fact that he converted $5,007.21 of the plaintiff's 
money to his own use. The only question for you to decide upon is - 
whether he did that with a fraudulent intent." We find no such ad- 
miission i n  the record. The judgment of the Chicago court was only 
prima facie evidence of the amount. I t  remained still a contested issue. 

New trial. 

J. FRANK BOGGS v. CULLOWHEE MINING COMPANY. 
(393) 

(Filed 28 May, 1913.) 

1. Euidence-Depositions-Signing of Witness-Interpretation of Statutes. 
Where a deposition is otherwise regular and identified, it should not 

be refused as evidence because it has not been signed by the witness 
whose testimony was being taken, this not being required by Qur statute, 
Revisal, sec. 1652. 

2. Master and Servant-Safe Appliances-Subsequent Repairs-Duty to Re- 
pair-Conflicting Evidence-Competency. 

While the subsequent strengthening and repair of an appliance fur- 
nished by the master to the servant to do the work required of him is not, 
as a rule, competent upon the question of the negligence of the master 
in furnishing a defective or inadequate one, for which damages are 
sought, it is held competent upon the question' as to whether i t  was the 
duty of the master to make such repairs, where this question is pre- 
sented, and is properly admitted for that purpose. 

APPEAL by defendant from F e r g u s o ~ ,  J., at May Term, 1912, of 
JACKSON. Action to recover damages for personal injuries. 

There was allegation, with evidencei on the part of plaintiff tending 
to show that on 17 March, 1910, plaintiff, in  the course of his duty 
as an employee of defendant, was engaged in  operating a dump-car 
over defendant's tramroad, and received serious physical injuries by 
reason of a defective brake and brake rod on said car, and that the 
coqpany had been notified that said brake and rod, etc., were defective 
and likely to cause injury. 
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There was evidence on the part of defendant tending to  show that 
plaintiff, at  the time, was doing the work by contract, and was charged 
with the duty of keeping the tools and implements in  proper repair, 
and, further, that plaintiff had assumed the risk of the alleged defects, 
and, further, that he was guilty of contributory negligence in the way 
he did the work and operated the car. 

On issues submitted, there was verdict for plaintiff. J u d g m ~ n t  on 
the verdict, and defendant excepted and appealed. 

(394) Walter E. Moore, Alley & Buchanan, and S. B. Shepherd for 
plaintiff. 

Coleman C. Cowan for defendant. 

HOKE, J. We have carefully examined the record, and find no re- 
versible error. The charge of the court on the different questions pre- 
sented is in accord with our decisions, and, the jury having accepted 
the plaintiff's vemion of the a t t e r ,  an actionable wrong is clearly 
establi~hed. 

It was contended that the judge committed error in admitting for 
plaintiff a deposition of the witness H. A. Rein, when the witness had 
not signed the same. I t  is desirable always that the witness should 
subscribe the deposition, but the statute does not seem to require this, 
and, on authority, this is held not to be an eiasential, if the deposition 
is otherwise regular and satisfactorily identified. Revisal, see. 1652. 
Murphy v. Work, 2 N.  C., 105; Rutherford v. Nelson, 2 N.  C., 105; 
Moulson v. Hargrave, 1 Sergeant and Rawle, 201. It was further 
insisted that his Honor erroneously admitted evidence of "repaim done 
to the car by defendant after the occurrence, and, with a view of con- 
tinuing the work, overhauling the car and putting i n  new and heavier 
brakes," etc. 

Our decisions are to the effect that evidence of subsequent repairs 
are not, as a general rule, admissible as tending to establieh negligence 
or an admjission of i t  by the employer. Tise v. Thomasville, 151 N.  C., 
281; Myers v. Lumber Co., 129 N. C., 252 ; Lowe v. Elliott, 109 N. C., 
581. There are several recognized exceptions, however, one being when 
evidence of the kind in  question is brought out in showing "conditions 
existent a t  the t h e  of the accident," and another "when the evidence 
n&y become pertinent on the question of whose duty i t  is to make the 
repairs." 29 Cyc., p. 618; Blevins v. Cotton Mills, 150 N.  C., 493. 

I n  the present case the evidence offered was chiefly that of the wit- 
ness Jesse Brown, who succeeded plaintiff in the work, and the testi- 
mbny received, among other things, was to the effect that, just after 
the injury, the car was overhauled, the rod mended, in  a way described, 
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and stronger brakes added, etc., and this work was done by the com- 
pany's blacksmiith and by direction of the superintendent and general 
manager. 

On the record, there was direct issue made between these par- (395) 
ties as to whose daty i t  was to keep the car in proper repair, 
and, without deciding whether the conditions presented would make 
the evidence competent under the first of the exceptions above stated, 
we are clearly of opinion that it came within the second, and was there- 
fore properly admitted. 

There were a good many exceptions to the refusal of the court to 
give certain prayers for instructions by defendant, but to the extent 
justified by the facts in evidence they were sufficiently embodied in  
the general charge of the court, and, as heretofore stated, after careful 
examination, we find no error to defendant's prejudice that would 
justify us in  disturbing the results of the trial. 

No  error. 

Cited: M c M i l l ~ n  v. R. R., 112 N. C., 8.52, 857. 

AMERICAN LUMBER COMPANY v. QUIETT MANUFACTURING COMPANY. 

(Filed 28 May, 1913.) 

1. Issues Submitted-Sufficiency. 
The one issue submitted to the jury in this action for breach of con- 

tract for the sale, cutting, and delivery of lumber, to wit, "Are the de- 
fendants indebted to the plaintiff, and if so, in what amount?" embraced 
every issuable fact, and enabled the appellant to present fully its side of 
the case to the jury, and was sufficient; and it is Held, no error to reject 
numerous issues offered which would have tended to great prolixity. 

2. Contracts, Interpretation of-Sale-Security for Advancements. - 

Where a written contract expresses upon its face that it is a sale of 
lumber upon certain lands, which the vendee agreed to cut and deliver to 

.the vendor, the latter to make payments in advance thereon, it cannot 
be construed that the conveyance was merely to secure the advancements 
agreed to be made. 

3. Contracts, Breach of-Sale and Delivery-Lumber-measure of Damages. 
Upon the breach of contract by the vendor for the sale and delivery of 

lumber, the measure of damages to the vendee is the difference between - the price he had contracted for and the market value a t  the time and 
place fixed for delivery, such damages not being remote or speculative. 
but reasonably within the contemplation of the parties when entering 
into the agreement. 
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(396) APPEAL by plaintiff from Poushee, J., a t  January Term, 1913, 
of HAYWOOD. 

Action to recover damages for the breach of a contract to sell and 
deliver lumber. Defendant "bargained" with plaintiff to %ell, convey, 
and deliver to i t  at  Eli  and Epps Springs, by the Appalachian Rail- 
road, 500,000 feet of poplar, oak, and basswood lumber" of certain 
grades stated in  the contract, for $2,000 in cash and the advancemient 
of $10 per thousand feet on or before the 15th day of each month for 
all lumber sawed and put on the sticks the preceding calendar month, 
the $2,000 to be deducted from the first estimate, and no further ad- 
vance to be made until the mhnufacturing company had put on the 
sticks 200,000 feet to over the $2,000 advanced, deliverie~s of the lun~ber 
to be made as follows: 150,000 feet to be loaded a t  Cherokee, N. C., 
and delivered at  Eli, N. C., and the remainder, or 350,000 feet, at Epps 
Springs, N. C., or Whittier, N. C. The following provisions are in 
the contract: 

"Lumber is to remain on sticks until in  shipping-dry condition, and 
is to be well manufactured, well edged and trimmed, and put up in 
piles not to exceed 6 feet in  width, with at  least four feet fipace between 
each pile. 

"Lumber to be delivered a t  Epps Springs is to be cut from a tract 
of timber purchased by the parties of the first part from J. E. Bird, 
lying on the waters of Cane Brake Branch and Tuckaseigee River, 
consisting of 580 acres, more or less. 

"That which is to be delivered a t  E l i  is to be cut from what is known 
as the King and Wyatt land, lying on the waters of Couche's Creek, 
consisting of 168 acres, a r e  or less. 

"The said advance of $10 per thousand is to be deducted from settle- 
ment mkde to parties of the first part by party of the second part, 
from time to time a(s the lumber is  shipped. 

"All the above said lumber is to be delivered on or before 1 January, 
1912. To be inspected by party of the second part, or one of their 
representatives, according to the National Hardwood Rules, and if 
inspected by parties of the first part, they shall guarantee said in- 

spection. 
(397) "It is estimated by the parties of the first part that there is 

now sawn and on sticks 100,000 feet cut from the1 King and 
Wyatt lands, which lumber is in shipping-dry condition, which they 
agree *to begin to deliver a t  once to Cherokee, North Carolina, and. 
finish sawing and put on sticks the balance of said timber within 
thirty days. 
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('The parties of the first part further agree to begin sawing the Bird 
timber on or before 1 May, and to cut at  least 75 per cent of the oak 
8-4; that there is now logged about 200,000 feet of said timber." 

J. E. Coburn and William Quiett guaranteed the p e r f o r ~ a n c e  of 
the contract, and are defendants in  this action. The court submitted 
this issue to the jury: "Are the defendants indebted to the plaintiff, 
and if so, in what am,ount 1" The court charged the jury that if they 
believed the evidence, their answer to the issue would be $1,995.66, with 
interest a t  6 per cent from 17 April, 1911, "it being the amount of 
Noney advanced by the plaintiff, less a credit for the lumber shipped 
to it." Plaintiff excepted to this charge, and from, the judgment ap- 
pealed, assigning the same as error. 

W. T .  Crawford and -411ey & Gikmm for plaintif. 
Bryson & BlucE for defen,&fit. 

WALKER, J., after stating the case : Plaintiffisl tendered numerous 
issues, but as the one submitted by the court embraced every issuable 
fact in the case, and enabled the plaintiff to present fully i ts  side of 
the case to the jury, i t  was proper to reject plaintiff's tender and refuse 
to multiply the issues, which course, if i t  had been adopted, would have 
tended to great prolixity, and this should always be avoided. Black v. 
Black, 110 N. C., 398; Hatcher v. Dabbs, 133 N.  C., 239; Tuttle v. 
Tuttle, 146 W. C., 484. 

We were told on the argument that the judge construed the contract 
to mean that the lumber was not sold to the plaintiff but was intended 
to be a mere security for the advancements made by i t  to the defendant 
comipanp. This construction is not permissible, as the language of the 
parties plainly expresses the contrary. I t  may be the court took the 
view that while i t  was a contract for a sale of the lumbelr by the 
defendant, the damages now claimed for its breach are specu- (398) 
lativc. The plaintiff only seeks to recover the) difference between 
the contract price and the market value of the lumber at  the time and 
place fixed for its delivery, and to this i t  is clearly entitled. I t  is the 
usual rule by which to mkasure damages in such cases, and such a loss 
by the plaintiff was surely in  the contemplation of the parties at  the 
time they mtade the contract, as the one which would naturally and 
probably result from a breach by the defendant. We have held at  
this term that the correct rule for the assessment of damages, when 
there has been a breach i n  failing to deliver the goods bargained for, 
is the difference between the agreed price and the mmket value a t  the 
time and place of delivery. Rerbarry v. Tombacher, post, 497, citing 
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many authorities. We were cited by defendant'e counsel to Machine 
Co. v. Tobacco Co., 141 N.  C., 284, and W i l k i w o n  v. Dunbar, 149 
N .  C., 20, but those cases in no degree conflict with the general rule 
now applied to this case. The first of them decides, as the syllabus 
shows : 
"1. Where one violates hi~s contract, he is liable for such damages, 

including gains prevented as well as losses sustained, as may fairly be 
supposed to have entered into the contemplation of the parties when 
they made the contract, that is, such as might naturally be expected to 
follow its violation, and they must be certain, both in their nature and 
in  respect to the cause from which they proceed. 

"2. The law seeks to give full compensation in damages for a breach 
of contract, and in pursuit of this end it allows profits to be considered 
when the contract itself, or any rule of law, or any other element in  
the case, furnishes a standard by which their amount may be deter- 
mined with sufficient certainty. 

"3. I n  an action for damages for a breach of contract, in the absence 
of some standard fixed by the parties when they made their contract, 
the law will not permit mere profits, depending upon the chances of 
business and other contingent circumstances, and which are perhaps 
merely fanciful, to be considered by the jury as part of the compensa- 
tion." 

In  the second case, we said: "In an action for damages, the plaintiff 
must prove, as part of his case:, both the amount and the cause of his 

loss. Absolute certainty, however, i s  not required; but both the 
(399) cause and the amount of the loss must be shown with reasonable 

certainty. Sublstantial damages may be recovered, though plain- 
tiff can only give his loss approximately. A difficulty arises, however, 
where compensation is claimed for prospective losses in the nature of 
gains prevented; but absolute certainty is not required. Compensation 
for proispective losses mlay be recovered when they are such as in  the 
ordinary course of things are reasonably certain to ensue. Reasonable 
means reasonable probability. Where the losses claimed are contingent, 
speculative, or merely possible, they cannot be allowed. . . . Profits 
which would certainly have been realized but for the defendant's fault 
are recoverable; thoise which are speculative and contingent, are not. 
The broad general rule in  such cases is that the party injured is en- 
titled to recorer all his damages, including gains prevented as well as 
losses sustained; and this rule is subject to but two conditions: The 
damages must be such as may fairly be supposed to have entered into 
the contemplation of the parties when they aade the contract, that is, 
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m ~ s t  be such as might naturally be expected to follow its violation; 
and they must be certain, both in their nature and in respect to the 
cause from which they proceed. I t  is not necessary that such damages 
shall be shown with m,athematical accuracy." See Hale on 'Damages, 
pp. 70, 71 ; Gri f in  v. Colver, 16 N.  Y., 489 ; Mnsterton v. Mayor, 7 g i l l  
( N .  Y.), 61. This statement of the rule is  in  substantial accord with 
Machine Co. v. Tobacco Co., supra, and the two cases collect the prin- 
cipal authorities upon the subject. I f  the damages are certain, and 
such as miust have been reasonably contemplated by the parties, they 
are recoverable for the breach of the contract of sale, but if purely 
speculative or fanciful and subject to possible exigencies not likely to 
be foreseen, they are considered too remote and subtle in their influence 
to be reached or established by legal proof or judicial investigation, 
and are, therefore, rejected as an element of compensation. Masterton 
v. Mayor, supra. But the difference between the price and the market 
value at  the time and place of the delivery fixed by the contract is 
not speculative, but furnishes a certain standard by which to 
estimate the loss in  case of a breach, and is the one which the (4,009 
very nature of the contract suggests was contemplated by the 
parties. "Damages are given as a comipensation, recompeme, or satis- 
faction to the plaintiff for an injury actually Geceived by him from 
the defendant, and should be precisely commensurate with the injury, 
neither more nor less. 2 Greenleaf Ev., sec. 253. The amount should 
be what he would have received if the defendant had complied with the 
contract. Alden v. Keighly, 15 M .  & W., 117." Lander  Co. v. Iron. 
Worlzs, 130 hr, C., 584. 

The court erred in  not applying the proper rule to the case, whereby 
i t  excluded from the recovery substantial dantageis, to which the plain- 
tiff was entitled, if the jury had found the facts according to his testi- 
mony. 

New trial. 

Cited:  Lumber Co. v. Furniture CO., 167 N.  C., 567. 
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A. I. ANDERSON v. EMLIS MEADOWS. 

(Filed 28 May, 1913.) 

1. Deeds and Conveyances-Invalid Grants-Adverse Possession-Color- 
Occupation-Constructive Possession. 

The plaintiff claims the land in dispute under a grant from the State 
which has been declared invalid, and also sets up and relies on a deed 
to a part of these lands, with evidence only of possession of the lands 
described in the deeds, and contained within the larger boundaries of 
the grant: Held, the plaintiff's constructive possession will only extend 
to the outer lines of the deed, and could not ripen his title under "color" 
beyond them to the lands within the description of the grant; and title 
by adverse possession otherwise must be confined to the lands actually 
occupied. 

2. Deeds and Conveyances - Color - Descriptions - Record - Appeal and 
Error. 

In this case it is Held, that a will relied upon by plaintiff cannot be 
construed as color beyond the boundaries in his deed, also introduced in 
evidence, the description of the lands devised not appearing in the record. 

0 

(401) APPEAL by plaintiff from Long, J., a t  Fall  Term, 1912, of 
MACON. Action to recover a tract of land, and damages for 

trespasses alleged to have been committed thereon. 
The plaintiff introduced State Grant No. 2596 to Jacob Shope, re- 

corded in  ~ o d k  "J," page 290, dated 25 January, 1862, and recorded 
2 December, 1862. Also the will of Jacob Shope, probated I 8  Septem- 
ber, 1876, and recorded in Rook of Wills No. 2, page 29, which plaintiff 
claims conveys the property in  question to the plaintiff. 

Jacob Anderson for the plaintiff testified that the land ernbraced 
under State Grant No. 2596 came into the possession of A. I. Anderson, 
the plaintiff, who is the mother of witness, in  the year 1881, a t  Grand- 
mother Shope's death, and that the plaintiff in  1882 had cleared up a 
field upon the land embraced in that grant and had cultivated i t  in 
corn and wheat for about six years in succemion, and had pastured i t  
for eight or nine years thereafter, and i t  had been in  cultivation by 
them ever since; that this field was within the boundary of State Grant 
No. 2596 and within the boundary of State Grant No. 2934, and entirely 
within the boundary of the land conveycd by J. S. Woodard to J. R. 
Anderson, and that they had had no possession outside of the boundary 
covered by the deed from Woodard to J. R. Anderson. 

Mrs. A. I. Anderson, plaintiff, testified that she had had possession 
of the lands described in the com~laint  ever since 1882, when her 
grandmother died; that the land had been in corn, wheat, and pasture 
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ever since, and that she went into possession of that land under the 
will of Jacob Shope, and that her son, Bud Anderson, was living there 
now by her permission. 

Jacob Anderson further testified that at  ;the time the field was cleared 
on the land, his father had taken the boys upon the land and cleared 

* 

the field, claiming under title that their grandfather, Jacob Shope, 
and grandmother, Isabella Shope, had left them. 

The defendants introduced State Grant No. 2934, issued to (402) 
Clark Byrd in  1864, embracing Section No. 11, District No. 17, 
of Macon County, acquired by treaty from the Cherokee Indians and 
surveyed by the State in 1820, and a chain of mesne conveyances from 
Clark Ryrd to the defendanb. 

The court charged the jury, among other things, as follows: "If the 
jury shall find from the evidence that in  the year 1881, J. R. Anderson, 
husband of the' plaintiff, bought from J. S. Woodard a portion of the 
land embraced in Section No. 11, and procured Woodard's deed there- 
for ;  that about the year following, viz., in  1882, J. R. Anderson and 
his boys entered upon the tract purchased from Woodard, cleared it, 
and have had i t  in actual possession fiince that time, but have had no 
actual possession on Section No. 11 outside of the deed from Woodard 
to Anderson, then the court charges you that the plaintiff is not the 
owner of the land in  dispute, and you should answer the first issue 
'No,' or 'No, except so much thereof as is covered by the Woodard 
deed to Anderson.' " The plaintiff excepted. 

The will of Jacob Shope is not in the record, and no evidence was 
introduced to show what land was devised by it to the plaintiff. 

There was a verdict in  favor of the defendants, and a judgment ren- 
dered declaring the plaintiff the owner of the land in the Woodard 
deed, and the defendants the owners of the land in controversy outside 
of that deed. The plaintiff excepted and appealed. 

Robertson & Benbow and J .  F. R a y  for plaintiff. 
Johns ton  & H o r n  for defendant. 

A L ~ E X ,  J., after stating the case: The grant under which the plain- 
tiff claims was declared invalid on the facts appearing in the record, 
upon the f o r m r  appeal i n  this action (Anderson  v. Meadows, 159 
N. C., 404), and therefore the plaintiff cannot recover any of the land 
outside of the Woodard deed upon a connected chain of title from the 
State. 

She must then rely upon proof of ti& by adverse possession, with 
or without color. 
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If she relies upon adverse possession alone, her action must fail, 
because her actual possession has not extended beyond the Wood- 

(403) ard deed, and title acquired by adverse possession, without color, 
is confined to the land occupied. Malone Real Prop., 280. 

I t  is true that some of tlrie witnesses lspeak of entering into posses- 
sion of Grant 2596, but the Woodard tract is within the bounds of the 
grant, and when the evidence is considered as a whole, i t  is evident they 
referred to poSseasion of the Woodard land, and i t  is so treated i-n the 
brief of appellant. 

The last position left open to the plaintiff is that the will of Jacob 
Shope, which is the only paper title under which she claims, is color of 
title, and that her possession of the Woodard land extends to the boun- 
daries of her color; but this contention cannot be maintained, for the 
reason that the description of the land devised does not appear in  the 
record, and there is no evidence that the land in  the will extends beyond 
the Woodard deed. 

There is also no evidence of a claim by the plaintiff beyond the 
Woodard deed, and adverse possession does not extend beyond the claim, 
although this may fall short of the lines of a deed, under which one is 
in  possession. Haddock v. Leary, 148 N. C., 382. 

I t  also appears inferentially that the defendants hare had possession 
for many years of the land outside of the Woodard deed. 

We are, therefore, of opinion that the plaintiff could not, in any view 
of the evidence, recover mlore than the land in the Woodard deed, and 
this hais been awarded to her. 

N o  error. 

J. E. LATHAM v. J. D. SPRAGINS AND ELKHORN BANK AND TRUST 
COMPANY. 

(Filed 28 May, 1913.) 

1. Rills and Notes-Drafts, Bills of Lading Attached-Indorser for Valtle- 
Lien on Shipment-Purchaser's Rights. 

When a vendor of goods consigns them to the purchaser, takes a bill 
of lading from the carrier, intends to resume control over them, and draws 
on the purchaser for  the price, and delivers the bill of exchange with the 
bill of lading attached to an indorsee for a valuable consideration, the 
consignee, upon receipt of the goods, takes them. subject to the rights of 
the holder of the bill of lading to demand payment of the bill of ex- 
change, and cannot retain thb price of the goods on account of a debt due 
to him from the consignor. 
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2. Bills and Notes-Drafts, Bill of Lading Attached-Banks and Banking- 
Overdrafts-Deposits-Purchaser for Value-Liens-Evidence-Questions 
for Jury. 

A vendor of goods delivered them to the carrier, received a bill of 
lading therefor, drew on the purchaser with bill of lading attached to 
draft, indorsed the draft, deposited i t  in  a bank, which credited his ac- 
count with the amount. The payee failed or refused to pay the draft, 
and the bank charged back the draft to the drawer, retained the draft 
with the attached bill of lading, and claimed to be a purchaser of the 
draft, and t o  have a lien on the cotton shipped. There was evidence that  
a t  the time of the transaction the drawer's account was overdrawn a t  the 
bank, and the amount of the draft went to h i s  credit in  the bank in ex- 
tinguishment of the debt; that there was no agreement between the 
drawer and the bank that the former would protect the draft in  the event 
i t  was not paid, but to  the contrary; also that  the dishonored draft was 
charged back to the drawer as a matter of bookkeeping: Held, if the 
drawer owed the bank, and the draft was discounted by i t  and the pro- 
ceeds applied in discharge of such balance, the bank became the owner 
of the draft, and a purchaser for value to  that  extent of the cotton de- 
scribed in the bill of lading; and, further, that  charging the draft to the 
drawer's account was some evidence of the cancellation of the transac- 
tion, and payment by the drawer, open to explanation, which was also 
for the determination of the jury. 

APPEAL by interpleader from Peebles, J., at January Term, 1913, of 
GUILFORD. 

Action tried upon these issues: 
1. I s  the Elkhorn Bank and e rust Company the owner and 

entitled to the possession of the property in controversy? An- (405) 
swer: KO. 

2. What damage, if any, is the pIaintiff entitled to recover of J. D. 
Spragins, defendant? Answer: One thousand four hundred sixty- 
eight dollans and forty-four cents ($1,468.44), with interest from 31 
October, 1910. 

3. W h a t  was the value of the cotton seized and replevied in  this 
action ? Answer : Sixteen hundred and seventy-three dollars and twenty- 
two cents ($1,673.22). 

From the judgment rendered, the interpleader, the Elkhorn Bank 
and Trust Company, appealed. 

Kin9 & R i m b a l l ,  T h o m a s  S. Beall  for plaintif f .  
8. Clay Willianqs for de fendad,  interpleader. 

BROWN, J. The plaintiff recovered judgment in this action against 
the defendant Spragins for damages in  sale of cotton. Plaintiff ahso 
sued out in this action a writ of attachment and seized a lot of cotton 
a t  Greensboro. The Elkhorn Bank and Trust Company interpleaded, 
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claiming the cotton. Spragins shipped the cotton attached to plaintiff 
a t  Greensboro, and drew on him with bill of lading attached. The 
draft was payable to and discounted by the interpleader, and the net 
proceeds placed to Spragins' credit.. T h k  draft with bill of lading 
attached was duly presented, and payment being refused, i t  was pro- 
tested and returned to the interpleader, and charged up to Spragins' 
account. 

The interpleader requested the court to charge the jury as follows: 
'(If you beliew the evidence of the witnesses J. D. Spragins and W. E .  
Barkman, whose depositions have been read to you on behalf of the 
interpleader, you shall answer the first issue 'Yes.' " This was refused, 
and interpleader excepted. 

His Honor charged as follows: ('The bank has shown no evidence 
sufficient to show that they were the owners of that cotton. They were 
not out any money. Spragins owed them already, and they just took 
that draft and credited his account with it,, and when it came back 
unpaid, they charged it back to him, and they were in the same fix 

after the transaction as before, and the Supreme Court has held 
(406) that don't constitute a bank a purchaser for consideration, and 

you will ans~rrer that issue 'No.' " 
To this charge the interpleader excepted. 
I t  i~s well settled that when the vendor of goods consigns them to the 

purchaser, taking a bill of lading f r o a  the carrier and intending to 
resume the right of control over them, at the samR time draws upon 
the purchaser for the price and delivers the bill of exchange with the 
bill of lading attached, to an indorsee for a valuable consideration, 
the consignee, upon receipt of the goods, takes them subject to the 
rights of the holder of the bill of lading to demland payment of the bill 
of exchange, and cannot retain the price of the goods on account of a 
debt due to him from the consignor. Manufacturing Co. v. Tierney, 
133 N.  C., 636; Mason 11. Cotton Go., 148 N, C., 498. 

I t  is contended, however, that in any view of the evidence the inter- 
pleader is not a bona fide purchaser for value, but that the transaction 
constituted merely a bailment for collection. 

The cashier,'Barkrnan, testifies as follows : "On 8 September, 1910, 
I had a transaction in my office at said bank with Mr. J. D. Spragins, 
in  regard to a cotton draft drawn on J.  E. Latham? a t  Greensboro, 
N. C., on that date. At  that time the five bills of lading referred to 
by Mr. Spraginis in his testimony and marked 'Exhibits A, B, C, D, 
and E,' were delivered to me by Mr. Spragins, attached to the draft for 
$1,793.k5, drawn by said J. D. Spragins oq J. E. Latham, Greensboro, 
N. C. 
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"The draft delivered to me was the same referred to by Mr. Spragins 
in his testimony and marked 'Exhibit F.' The bills of lading were 
assigned to me and delivered with the draft, and I paid J. D. Spragins 
the sum of $1,793.35, less the usual exchange for the same. 

"We had no agreement of any kind. I took i t  as a cash item as 
any other bill of lading, and forwarded it. Neither the bank nor any 
one for i t  has received paymEnt of the draft in question. I t  was pro- 
tested and returned." 

The same witness further testified: "At the time I paid Mr. (407) 
Spragins $1,793.35 (for the draft) with bills of lading attached, 
he was overdrawn $1,636.86, which was money which the bank fur- 
nished him to buy cotton with. When I received the draft from Mr. 
Spragins I credited his account with it, and when the draft was pro- 
tested, I charged back to his account the amount of the draft.'' 

The witness also stated that in recharging Nr.  Spragins' account 
with the amount of the protested draft they were following out their 
system of bookkeeping. ('It was recharged to Mr. Spragins' account 
to keep our records clear as to the transaction and mhke disposition of 
this item. I t  is still charged to Mr. Spragins' account, and ha6 never 
been paid." 

Defendant Spragins testified : "After drawing said draft and attach- 
ing the bills of lading thereto, I delivered the draft and bills of lading 
to M-r. W. E. Barkman, cashier of the Elkhorn Bank and Trust Com- 
pany. The only terms were that Mr. Barkman either give m cash or 
credit for it. We had no agreem'ent; it was taken as a cash tranjsac- 
tion, and the Elkhorn Bank a.nd Trust Company placed that amount 
of money to q credit." 

The same witness further testified that he had no agreemnt to the 
effect that he would protect the bank in the event that the plaintiff 
is successful in asserting his claim against the property in controversy 
in this action. He also stated that when the bank accepted the draft 
and bills of lading he considered the deal closed so far as he wa~s con- 
cerned, and that he did not regard himself under any legal obligation 
to pay the bank. 

We are of opinion that his Honor was correct in refusing the inter- 
pleader's prayer for instruction, but that he was wrong in directing as 
a matter of law that the jury answer the first issue WO." 

The cvidence tends to prove that when Spragins drew the draft with 
bill of lading attached, payable to the interpleader, and discounted it, 
he was indebted to the interpleader, and that the net proceeds went to 
Spragi~rs' credit in extingu?shment of his debt. 
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I f  those facts are true, then the bank became a purchaser for value, 
and acquired title to the cotton as security for the bill of ex- 

(408) change discounted. 6 A. and E., 298; ? Cyc., 929; Bank v. 
McNair, 114 N.  C., 342. 

I f  at  the time Spragins had owed the bank nothing, the case would 
be different, for the mere discounting and crediting of the amiount on 
the depositor's account, without a a k i n g  payment or incurring any 
increased obligation, is not sufficient to make the bank a purchaser 
for value. 

Nor do we think that the mere fact that when the draft was returned 
unpaid, the cashier had i t  charged up to Spragins' account, as a matter 
of law, necessarily deprives the bank of the security of the draft and 
bill of lading. 

I f  at  the time i t  was charged up, Spragins had a balance to his credit, 
sufficient to pay the draft, the charging it u p  would have satisfied the 
draft, and extinguished the lien on the cotton. 

But  Spragins had nothing to his credit with which to pay the draft, 
for the cashier testifies that the bank has never been paid, and that he 
charged up the draft simply as a matter of bookkeeping. 

The draft and bill of lading attached has not been surrendered by 
the bank to Spragins or any one else. 

We do not dispute the proposition that where there is a general agree- 
ment between the bank and its customer, that if drafts, deposited by 
the customer for his credit, are returned unpaid, they shall be charged 
back to the customer's account, and returned to him(, this constitutes 
only an agency for collection. Dav& v: Lumlber Co., 130 N. C., 176; 
Cotton Mills v. Wed, 129 N. C., 452. But the facts testified to in this 
case take i t  out of that general rule and differentiate it) from, tholse 
cases. 

I f  Spragins was i n  debt to the bank, and the draft was discounted 
by it and the proceeds applied in  discharge of such balance, the bank 
became the owner of the draft, and as a purchaser for value to that 
extent of the cotton described in the bills of lading. 

The fact that upon return of the draft protested, the cashier charged 
i t  up to Spragins' account, is some evidence to the jury of a cancella- 

tion of the transaction, and of a payment of the protested draft 
(409) by Spragins, but i t  is not conclusive evidence, and is open to 

explanation. 
I f  Spragins had nothing to his credit with which to pay the draft, a 

and the bank continued to hold, as its property, the draft and bills of 
lading, i t  would not be a payment of the draft or a cancellation of the 
original transaction. 
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I n  directing a verdict for t h e  plaintiff upon the  first issue, h i s  H o n o r  
erred. 

N e w  trial.  

Cited: B m k  v. Exum, 163 N. C., 203; Bank v. Roberts, 168 N.  C., 
476; Worth  v. Feed Co., 172 N. C., 344. 

(Filed 28 May, 1913.) 

1. Cities and Towns-Nuisance-Governmental Functions-Health-Repair of 
Streets. 

Where a municipality, acting in  accordance with the authority con- 
ferred by its charter, and for sanitary purposes, organizes, through its 
proper officers, and directs a general cleaning up of the town, and i n  thus 
acting attempts to fill up a large hole in  an unimportant street, partly to 
get trash and rubbish out of the way, and partly for the better use of the 
street, and a suit is  brought for damages against the city for the creation 
of a nuisance, alleging that garbage refuse, causing foul stench and odors, 
was thrown into this hole, causing sickness, etc., to the plaintiff and his 
family residing near: Held, the acts complained of were governmental- 
i n  their character. 

2. Cities and Towns-Nuisance-Governmental Functions-Damages to Prop- 
erty-Compensation-Damages-Constitutional Law. 

The principle tha t  a city may not be held liable in  damages for i ts  
authorized acts of a governmental character which create a nuisance is 
subject to  the limitation that neither a municipality nor other govern- 
mental agency is  allowed to establish and maintain a nuisance, causing 
appreciable damage to a private owner, without liability to  the extent of 
the damage done to his prope~ty;  for such is  regarded and dealt with a s  
a taking or appropriation of the property, to the extent of the damage 
thereto, and such a n  interference with the rights of ownership may not 
be made or authorized, except on compensation first made pursuant to law. 

3. Cities and Towns-Nuisance-Governmental Functions-Injury to Health- 
Damages. 

The principle upon which a recovery may be had of a municipality for 
damages arising from a nuisance caused by i t  in  the exercise of a govern- 
mental function applying only to instances that  amount to a taking of 
private property for a public use, the damages recoverable are restricted 
to the diminished value of the land, and does not include damages by 
reason of sickness, etc., caused by such nuisance t o  the owner or his 
family, considered as  a direct element thereof. 
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4. Cities and Towns-Nuisance-Governmental Functions-Injury to Prop- 
erty-Character of Ownership-Nonsuit. 

The damages for injury to real property for which a municipality is 
liable as the cause of a nuisance created by it in the exercise of its gov- 
ernmental functions is not confined to the ownership of the land, for at  
least nominal damages are recoverable if damages are caused to the pro- 
prietary rights of a plaintiff, whether owner or renter; and where the 
evidence tends to show the invasion of such rights by a municipality, 
thus acting, a judgment of nonsuit should be disallowed. 

WALKER and ALLEN, JJ., dissenting. 

(410) APPEAL by defendant f;om DwieL,  J., at November Term, 
1912, of EDGECOMBE. Action to recover damages caused by 

alleged nuisance. 
On the trial, i t  was made to appear that, in 1910, plaintiff and his 

family were occupying a house and lot in Rocky Mount, when the town 
authoritie~, professing to act under power8 conferred by the charter, 
etc., and for sanitary purposes, etc., organized and directed a general 
cleaning up of the town; that plaintiff's house was built on a street 
which had been laid out by a land company, the street being through 
an  old brickyard and in  which there was a hole, 15 feet long by 12 feet 
wide and 2 or 3 feet in  depth, and the agents and employees of the 
town, in  carrying out the purpose, and acting under instructions, threw 
the trash, rubbish, etc., into this hole, partly to put the sam,e out of 
the way and also with a view of filling the hole, that it might t h e  better 
be used for the streets. The testimony on part of plaintiff tended to 

show that, in filling this hole, the employees threw garbage, 
(411) refuse, etc., and caused foul stench and odors, resulting in great 

annoyance and inconvenience to plaintiff and his family and 
readerinv several of them sick with fever, causing outlay for expense,. P 
loss of time, etc. 

There was evidence on part  of defendant tending to &how that no 
nuisanco had been created and that there were other sources of infec- 
tion on or near the premises entirely sufficient to account for the 
alleged sickness and much more likely to cause it. 

On issues submitted, the jury rendered the following verdict: 
1. Did the defendant maintain or came to exist on Holly Street a 

public rluisance by reason of filling up the hole in  front of plaintiff's 
house, as alleged in the complaint? Answer: Yes. 

2. Was the plaintiff damaged thereby? Answer : Yes. 
3. I f  so, what damage did he sustain? Answer: $890. 
Judpmmt on the verdict for plaintiff, and defendant excepted and 

appealed, assigning for error : 
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1. The refusal of the court to nonsuit plaintiff. 
2. Allowing as a direct element of damages the sickness in plaintiff's 

family and costs incident to same, etc. 

J. W .  Keel and W. 0. Howard for plaintiff. 
T. T. Thorne and L. V .  Bassett for defendant. 

HOKE, J., after stating the case: The charter of the city of Rocky 
Mount, Private Laws 1907, ch. 209, see. 21, provides, in general t e rm ,  
that the board of aldermen shall have power to make proper regula- 
tions for the conservation of the public health, and may create and 
appoint a board of health to exercise and carry out such powers 
under the supervision and control of the first mentioned board. The 
acts complained of were chiefly in  the exercise or attempted exercise 
of the powers there conferred, and should be considered governmental 
in character. Insurance Co. v. Keeseville, 148 N. Y., 46; Love v. 
Atlanta, 95 Ga., 129; 1 Abbott on Municipal Corporations, p. 304, see. 
147. This being the correct position, our decisions hold the general 
rule to be, and they are in accord with well considered authority 
elsewhere, that "unless a right of action is given by statute, (412) 
municipal co~porations may not be held civilly liable to indi- 
viduals for failure to perform or neglect in  performing duties govern- 
mental in their nature, including generally all duties existent or im- 
posed upon them by law for the public benefit." Tlarrington v. Green- 
ville, 159 N.  C., 634, citing and referring, among other cases, to Hull 
v. Roxhoro, 142 N. C!., 453; Peterson v. Wilmhgton, 130 N.  C., 76; 
McIlhenny a. Wilmington, 127 Pu'. C., 146; Mofitt v: Asheisnille, 103 
N.  C., 237; see, also, gill v. Rosion,, 122 Mass., 344; Com~monwleaZth 
v. Kidder, 107 Mass., 88; Smith's Modern Law on Municipal Corpo- 
rations, sec. 780. 

This general principle is subject to the limitation that neither a 
l~unicipal  corporation nor other governmental agency is allowed to 
establish and mcaintain a nuisance, causing appreciable danvage to the 
property of a private owner, without being liable for it. To the extent 
of the damage done to such property, i t  is regarded and dealt with as a 
taking or appropriation of the property, and it is well understood that 
such an interference with the rights of ownership may not be made or 
authorized except on compensation first made pursuant to the law 
of the land. v. Lenoir, 151 N. C., 415; Nevins v. Peoria, 41 
Ill., 502; Winchell I ) .  Waukesha, 110 Wiis., 101; Eaiton v. R. R., 51 
N. H., 504; Bohan v. Port JervG CO., 122 N.  Y., 18; Mining GO. v. 
Joplin, 124 Mo., 129; Fertilizer Co. v. Malone, 73 Md., 268; Wharf 
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CO. v. Portland, 67 Me., 46; Village of Dwight v. Hayes, 150 Ill., 273; 
Langley v. Augusta, 118 Ga., 590; 3 Abbott Municipal Corporations, 
sec. 961; 1 Lewis Eminent Domain ( 3  Ed.), sec. 65. 

I n  affording redress for wrongs of this character, injuries caused by 
a nuisance wrongfully created in  the exercise of governmental func- 
tions, our decisions hold as the correct deduction from the above prin- 
ciple that the damages are confined to the diminished value of the 
property affected, and that sickness attributable to such nuisance may 
not be properly considered as a direct element of damage (Metz a. 
Asheville, 150 N .  C., 748; Williams v. Greemille, 130 N.  C., 93) ; a 

position which finds support in  decisions of other courts of 
(413) recognized authority. Hughes v. Auburn, 161 N.  Y., 96; Folk 

v. Milwaukee, 108 Wis., 359. The evidence, or some of it, may 
be relevant on the question of the diminished value of the property, 
and might, in given instances, present a case for injunctive relief, but 
may not be made the basis for a direct estimate'and award of uncertain 
and unrestrained damages. Speaking to some of the underlying rea- 
sons for the position, O'Rrien, J., delivering the opinion in  the Hughes 
cuse, a m n g  other things, said: "If an  individual, injured by disease 
produced by the acts or neglect of a city, such as are sltated in  the 
com$laint, can recover damages at  all, i t  must be upon som,e principle 
of the common law; and had it been suggested half a century ago that 
such a principle existed, the assertion would have been received with 
surprise. I n  the form in  which this case ComRs here, there is ample 
room to urge in  argument elements of individual hardship well calcu- 
lated to disturb the mind and divert i t  from the questions of law that 
underlie the adtion. On the principle that there can be no wrong 
without a remedy, courts are sometimes astute to discover grounds 
for relief in  cases of this character, that, when applied as general 
principle* to like cases, are found to be exceedingly inconvenient, if 
not untenable, and. hence, very frequently have to be distinguished, 
modified, or entirely abandoned. The principle upon which the judg- 
ment in this case rests is that an individual who has suffered from 
disease, caused by the neglect of a city to observe s a n i t a v  laws with 
reference to its sewer system, may recover damages from, the city. 
This principle, if sanctioned and applied generally to all cases coming 
within its scope, cannot fail to produce evils much more intolerable 
than any that can possibly arise from such acts of omission or com- 
miseion as the plaintiff states as the basis of this action. I t  must 
necessarily become the prolific parent of a vast miass of litigation which 
the municipality can respond to only by taxation, imposed alike upon 
tho innocent and the guilty." And further: "In the construction and 
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maintenance of a sewer or drainage system,, a municipal corporation 
exercises a part of the governmbntal powers of the State for the cu* 
tomary local convenience and benefit of all the people, and in 
the exercise of these discretionary functions the municipality (414) 
cannot be required to respond in damages to individuals for 
injury to health, resulting either from om~ssions to act or the mbde of 
exercising the power conferred on i t  for public purpolses to be used a t  
discretion for the public good. I have attempted to state some of the 
reasons that underlie this principle and their application to this case, 
with the evil results that must follow any departure from it." 

Applying the doctrine as it obtains with us, we must hold that there 
was error in allowing the jury to consider the testim~ony as to sickness 
of various members of the plaintiff's family as a direct element in  
estimating the damages. The ~ o t i o n  to nonsuit was properly over- 
ruled, because there were facts in evidence tending to show the existence 
of an actionable nuisance, causing damage to the proprietary rights 
of the plaintiff and entitling him in any event to a recovery for 
nominal damages. I t  does not appear what was the nature of plain- 
tiff's tenure, whether as owner or otherwise, but, whether as owner or 
renter, he iis entitled to recover for wrongful injury, causing damage 
to his proprietary rights. Smith v. Sedalia, 182 Mo., 1 ;  Grantham 
71. Gibson, 41 Wash., 125. 

Dolwns v. High Pbint, 115 N.  C., 182, chiefly concerned the framing 
and sufficiency of the issues, and the mind of the Court was not directly 
addressed to the question presented here. To the extent, however, that 
the Downs case sanctions the principle that damages for specific cases 
of sickness can be recovered a t  the suit of an individual citizen by 
reason of an injury occurring from the exercise of governmental funr- 
tions, the case has been disapproved both in  Metz v. Asheville, supra, 
and M'illiams v. Greenville, supra, and is no longer authoritative on 
that position. 

Durham v. Cotton iVillsl, 141 N.  C., 615, and Vicker v. Durhcm, 132 
N. C. ,  880, are addressed to restraining the discharge of sewage 
by reason of apprehended injury, and the amount of damages for 
injuries c o m i t t e d  and the proper rules which should prevail on such 
an issue were not directly presented or determined. 

For  the error indicated, defendant is entitled to a 
New trial. (415 

WALKER, J., dissentiug: While I agree with the majority o'f the 
Court that the defendant is liable for damage to the property of plain- 
tiff, i t  is my opinion that it is also responsible for sickness caused by 
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its tortious act. I t  m,ay be that the cases supporting the opposite view, 
which is now taken by this Court, may be numerically larger than 
those favoring my position, though I have not counted them, but I do 
not think it can safely be said that the weight of authority or the 
greater force of reasoning is on that side. I t  is held in numrous well 
considered decisions that a city is not absolved, even as a governmental 
agency, from liability for a nuisance caused in repairing or cleaning 
streets by dumping unhealthy refuse or rubbish near a plaintiff's house, 
on the theory that street cleaning is a duty and a public benefit in 

' which the plaintiff shared, and even a prompt abatement by the city 
of the nuisance does not prevent a recovery for damagw arising during 
its continuance. Haag v. Vafiderburg Coumty, 60 Ind., 511; New 
Albany v. Slider, 21 Ind. App., 392. I n  28 Cyc., p. 1293, and note 42, 
et seq., will be found m'any cases eustaining the principle upon which 
the proposition just stated rests, and which also supports this text, 
under the title, "Nuisance created or permitted by corporation." "If 
in the exercise of its corporate powers a municipal corporation creates 
or permits a nuisance by nonfeasance or misfeasance, i t  is guilty of 
tort, and like a private corporation or individual, and to the same 
extent, is liable to dawges in a civil action to any person suffering 
special injury therefrom. So a municipal corporation has no more 
right to erect and miaintain a nuisance on its own land than a private 
individual would have to miaintain such a nuisance on his land; i t  is 
entitled to exercise the same rights in respect to the use of its prope~ty 
as an individual, and any lawful use thereof, or the doing of those 
things which the law authorizes, cannot, it is held, amount to a nui- 
lsance in itself, although the execution of the power may be in such a 

manner as to result in an actionable nuisance." The cases thus 
(416) collected were decided by courts entitled to the highest respect 

and the greatest consideration, because of their admitted ability 
and learning. Downs v. High Poinit, 115 N.  C., 182, is cited in the 
note to 28 Cyc.. p. 1293, as sustaining the doctrine, and we think it 
does. I t  is said that the only question presented there related to the 
framing of the issues, but I think not. The judge charged the jury 
as follows: "The plaintiff alleges that his special damiage consifits in 
the fact that proximity to alleged nuisances caused illness of a serious 
nature to himself and famiily, much expense on account of 8uch illness, 
and that the other parts of his neighborhood were not so affected. I f  
this be true, it is special damage within the meaning of the law," and 
in that immediate connection, the Court, in its opinion by Justice 
Avery,  said: "We think there was no error in refusing to instruct the 
jury upon the evidence that plaintiff could not recover. The instruc- 
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tion given wa8 warranted by the evidence, and embodied the principle 
laid down by leading text-writers. Wood on Nuisances, secs. 561-574." 

I do not think that Asbury v.  Albemmle and Sewjerage Co. v. Monroe 
have any direct bearing or decisive effect upon the question. The 
decisions in those cases m y  well be sustained upon pound8 and for 
reasons not applicable to this case, and the same miay be said of the 
cases cited in  the opinion of the Court, such as Hull v. Roxboro, 142 
N .  C., 453; Peterson 1,. Wilmington, 150 N. C., 76; Metx v. Asheville, 
150 N. C., 748. 

I t  is said in 2 Wood on Nuisances (3d Ed.), ~ c .  561, p. 756, that 
"the right to have the air float over one's premiseis free from all un- 
natural or artificial impurities is a right as absolute as the right to the 
soil itself." We have held in FitzgeraZd v. Concord, 140 N. C., 110; 
Brewster v. Elizabeth City, 142 N. C., 11; Kimey  v. Kimton, 145 
N.  C., 108; Revis v. Raleigh, 150 N.  C., 352, and quite recently in 
Bailay z3. Wimton ,  I57 N.  C. 252, and Smith  v. Winston, ante, 50, 
that a municipality is under a positive duty to keep its streets in  
reasonably passable condition, and for any defects thereon, due to 
the neglect of its corporate duty or to its negligence, i t  is liable 
in damages to persons injured thereby. Where it  permits an ex- 
cavation or hole in the street to remain open and unguarded, 
after notice of its existence, i t  has been held liable to a per. ($17) 
son falling therein and breaking his limb, with consequelnt 
injury to his health. I can perceive no substantial difference in 
law, or in fact, between an injury to health caused by digging a hole 
and the same general kind of injury caused by filling it up. The 
ground of action is the wrong to the citizen in the enjoyment of his 
health and property. I t  can make little or no difference to him whether 
his health is wrecked as the result of falling in a hole or by inhaling 
noxious odors and contaminated air thrown off from rubbish or refuse 
deposited in the hole for the purpose of closing it, and there can be no 
difference in principle between the two cases. 

I t  is argued that i t  would produce a multiplicity of suits, "or become 
the parent of a vast miass of litigation," if a city was held liable in 
such a case as this one, and that taxation to pay the judgments would 
be "imposed alike upon the, innocent and guilty." The, last reason 
would apply whether we hold the city liable for injury to health or 
only for injury to property, and the former would apply to a case for 
a defect in the streets by which numerous persons mlay be injured in 
body and health, or where there are numerous defects in streets causing 
like injury. The reasons are, therefo~e, inadequate to overthrow the 
common-law principle that "where there is a wrong, there is also a 
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remedy." The duty of the municipality to keep its streets in good 
condition and proper repair is statutory. I t  i s  enjoined by the law, 
also, that i t  shall take such measures as are appropriate to prevent or 
abate nuisances and to preserve and safeguard the health of its citizens. 
The corporate authorities of a town are not only required to keep its 
streets in good condition and repair, but are indictable for not doing 
so. 8. v .  Comiss ioners ,  6 N. C., 371, and are equally liable, 
civilly or criminally, for maintaining a nuisance upon its land within 
the corporate limits. 2 Wood on Nuisances, sec. 748, p. 1004. 

I n  a well considered case it was held to be a "well recognized rule 
that m~inicipal corporations are liable for torts in- certain classes of 
cases, including nuisances, in  the same manner as natural persons." 

Haag v. Commissioners, 60 Ind., 511, citing several text-writers, 
(418) among other authorities, and quoting this passage from 2 Addi- 

son on Torts (D. and R. Ed.), p. 1315: "A miunicipal corpora- 
tion has no more right to maintain a nuisance than an individual would 
have, and for a nuisance maintained upon its property, the same 
liability  attach^ against a city as to an individual." I n  the Haag case 
defendant was charged with injuring the health of plaintiff's family, 
causing the dqath of her son by the erection of a pesthouse for thk 
detention and treatment of sm~allpox patients. This elementary prin- 
ciple was applied in IIarper v. Milwaukee, 30 Wis., 365, and thus 
etated : "The gmeraf rule, of law is that a municipal corporation has no 
more right to erect and mnintain a nuisance than a private individual 
possesses, and an action may be maintained against such corporation 
for injuries occasioned by a nuisance for which it is responsible, in 
any case in  which, under like circumstances, an action could be rnain- 
tained against an individual. Pittsburgh 2;. Grier; 22 Pa .  St. (10 
Harris), 54; Brower v. New Yo&, 3 Barb., 254; Young v. Leedom, 67 
Pa. St. 351; Delmonico v. New1 York ,  1 Sandf., 222, are a few of the 
numerous cases which assert or recognize this principle." See, also, 
KoZb v. Knoxville, 111 Tenn,, 311; Btoddnrd 71. S'aratoga S p ~ i n g s ,  127 
N .  Y., 261; Fort Wor th  v. Crawford, 74 Texas, 404; Clayton v.  Hen- 
derson, 103 Ky., 228; Valparaiso v. Mofit t ,  12 Ind. App., 250. 

I may remark here that not only does the case of Harper v. Mil- 
waukee, supra, d e d e  the very question before us, but i t  has been 
exlxws!;~ recognized and approved by this Court as stating the law 
correctly in  Jones v. North  Wilkesboro, 150 N. C., 646. Justice Colznor 
says in that case: "It is m,anifwt that a municipal corporation has no 
legal right to establish and maintain a condition which creates a public 
nuisance, per se-that is, a condition which seriously endangers the 
health and lives of the people. Harper v. Milwaukee, 30 Wis., 365." 
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A municipal corporation is not exem~pt from responsibility when the 
injury is accomplished by a corporate act which is in the nature of a 
trespass upon the rights of another, and it cannot, by any means or in  
any nl;anner, create with imjpunity a public or private nuisance, nor 
has i t  any more immunity from legal liability for causing or 
maintaining the same than an individual has under the law. (419) 
11-oornan v. Albany ,  19  N.  Y., 410; S e i f e r t  v. Brooklym, 101 
N.  Y., 136. The Court said in  the case last cited, at  p. 142, that, 
"Municipal corporations have quite invariably been held liable for 
damages occasioned by acts, resulting in the creation of public or 
private nuisances, or for an unlawful entry upon the premises of 
another, whereby injury to his property has been occasioned." And 
again, a t  p. 144, speaking more directly to the quastion here involved, 
the Court said in  that case: "The immunity which extends to the 
consequences, following the exercise of judicial or discretionary power, 
by a m~micipal body or other functionary, presupposes that such con- 
sequences are lawful in  their character, and that the act performed 
might in some manner be lawfully authorized. When  such power can 
be exercised so as not to create a nuisance, and does not require the 
appropriation of private property to effectuate it, the power to make 
such an appropriation or create such nuisance will not be inferred from 
the grant." I t  was further decided in  that case, with reference to the 
liability of the corporation for an act done under authority of its 
charter: "The rule that a municipal corporation acting under the 
authority of a statute cannot be subjected to a liability for daqages 
arising from the exercise by i t  of the authority so conferred, is confined 
to such consequences as are the necessary and usual result of the proper 
exercise of the authority. It does not shield the corporation where 
injury results solely from the defective manner in which the authority 
was originally exercised and from continuance in wrong after notice 
of the injury." These principles are also approved in B o l t o n  v. N e w  
R o c h d l a ,  32 N.  Y .  Sup., 442. There is a distinction made i n  Xeifert's 
case between the judicial and ministerial duties of a ~ n i c i p a l  corpo- 
ration with reference to its streets, which i t  will be well to state here 
in  the words of that Court: "It was held (in Himes v. Loclcport, 50 
N.  Y.: 236) that the duty resting upon the corporation of building, 
opening, and g-rading streets, sidewalks, sewers, etc., was judicial, but 
that after they were constructed the duty of keeping them in repair 
was ministerial, and from an  omission to perform that duty 
lizbility arose." This harmonizes with our decisions upon the (420) 
subject. We hold such corporations liable for injuries from 
defects in  their streets, as we have already wen, whether the defect 
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causes a broken limb or produces broken and shattekd health directly, 
or as a comequence of some preceding injury to the body or limbs. 
It is a rery shadowy distinction to make between an injury to the body 
and one to the health. I do not think that it can properly be said 
that in placing rubbish or other noxious or deleteirious substances in a 
street, even to fill a hole, is the exercise of a judicial duty or a govern- 
mental function. These idea@ find strong support in what is said by a 
recent text-writer, not only in regard to the right of a person who 
incurs special d a ~ a g e  from a tort to sue, but to recooer, in  such a case, 
against a municipal corporation when he has sustained injury to his 
health. "While ~ u n i c i p a l  corporations have no more right than a 
private person to create or maintain a common nuisance, nevertheless, 
so long as the injury suffered by each individual is the same in kind 
as that suffered by every other individual of the cornunity affected 
by such a nuisance, none of them can maintain a private action against 
the corporate body. The only remedy available in such a case is by 
indictment. But if, even though the nuiaance be a public one, a person 
can show that he has suffered therefrom some .special and peculiar 
damage: differing in kind from that suffered by him in common with 
the rest of the community, he is entitled to recover in a civil action com- 
pensation therefor from the mrunicipality that created or maintained 
such nuisance. Speaking generally, municipal corporations stand, in 
regard to the creation and maintenance of private nuisances, on sub- 
stantially the same footing as private corporations and natural persons. 
Their rights are no greater; their civil responsibility is generally no 
less. A3 a rule, therefore, they are liable in a private action to any 
individual who suffers damage by reason of a private; nuisance created 
and continued by them." Williams on Municipal Liability for Torts, 
pp. 305, 306. H e  supports his text by the citation of many cases, to a 

few of which I will refer specially, and to some striking passages 
(421) showing the ground and extent of the decision. "These and 

other facts well warranted the conclusion of the trial court that 
the act of the defendant, in thus emptying its sewers, constituted an 
offensive and dangerous nuisance. Moreover, the plaintiff is found to 
have sustained a special injury to his health and property from the 
same cause, and we find no reason to doubt that he is entitled, not only 
to compensation for damages thereby occasioned, but also to such a 
judgment as will prevent the further perpetration of the wrong com- 
plained of. Gol&m,icl v. Cornknissioners, 1 Eq. Cas., 161; 1 Ch. App. 
Clas., 348." Chapman v. Rochester, 110 N.  Y., 273. 

My neighbor has no right to excavate his soil in such a manner as 
to create a stagnant and offensive pond so near my premises as to be a 
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private nuisance by rendering my house unhealthy. H e  cannot use his 
property for a purpose that will prevent the enjoyment of d n e .  3 

BlacLst. Com., 211. The same law that protects my right of property 
against invalsion by private individuals must protect it from similar 
aggression on the part  of municipal corporations. A city mtay elevate 
or depress its streets, as it thinks proper, but if in so doing i t  turns a 
stream of mud and water upon the grounds and into the cellars of one 
of its citizens, or creates in his neighborhood a stagnant pond that 
brings disease upon his household, upon ocihat ground of reason can i t  
be insisted that the city should be excused from' paying for .the injuries 
i t  has directly wrought? Nevins 21. Peoria, 41 Ill., 502. I t  was held 
in  Jacksomville v. Doan, 145 Ill., 23, that the city should not be excused 
from paying for injuries to health which it has directly wrought and 
which proceeded from a pond of stagnant water, caused by negligence 
in improving its streets. The case refers, with approval, to Neviw v. 
Peorin, supra, and cites other strong authorities. 

It is against natural justice to  allow the creation of a dangerous 
nuisance by a city, affecting the health of a citizen, and then hold the 
corporation immune from dawages. There lurks in this principle of 
exemption the danger of arbitrary power, which may be oppressively 
exercised over the helpless and defenseless citizen. As well a t  
once declare that no one can acquire any rights to his home which (422) 
the municipal corporation is bound to respect, for if he  cannot 
live in i t  with comfort to himself and family, of what value is it to 
him? Can the corporation drive him from it by foul and offensive 
odors and a poisoned atmosphere, and then restrict him, to mere prop- 
erty damage? There is something more valuable to him, but for which 
the law, as now declared, allows him nothing. The power of a corpo- 
ration should be regarded as subject to the just limitation that it is  
forbidden to be exercised in such wanner as to create nuisances inju- 
rious to private rights, health as well as property, especially where 
such a consequence is  not a necessary r e ~ u l t  of properly exerting its 
power, and this I believe to be the colmon law of this country. Ed- 
mondson v. Mobedy, 98 Mo., 523; Hannibal v. Richards, 82 ibicl., 330. 

The chaiter of this corporation (Laws 1907, ch. 209, see. 39) confers 
upon i t  the: power to abate nuisances, not to create them, and requires 
the corporation to pooide for the proper maintenance, repair, and 
regulation of the; streets. I t  certainly cannot be argued from these 
provisions that the unnecessary creation of a nuisance is a legitimate 
exercise of government possessed by the corporation. I f  i t  is negligent 
in  the performance of its ministerial duties, such as  repairing its streets, 
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and injury results to others of whatsoever kind, we have held repeatedly 
that i t  commits a legal wrong, for which it must respond in daaages. 

ALLEK, J., dissenting: Asbury 11. dlbemarle, ante, 24'7, and the case 
now beiug considered, illustrate the difficulty of mlarking the line be- 
tween the ministerial duties of a municipal corporation, in the perform- 
ance of which i t  acts a,s a private corporation, and its governmental 
powers. 

I n  the Albemarle c o w  the Court said: "It is well settled that local 
conveniences, and public utilities, like water and lights, are not pro- 
vided by municipal corporations in their political or governmental 
capacity, but i n  that quasi-private capacity in  which they act for the 
benefit of their citizens exclusively," and upon this principle held an 

act of the Legislature unconstitutional because it interfered with 
(423) the discretion of the municipal corporation in the establishment 

of a system of waterworks, this being done in its private capac- 
ity; while in this case i t  is held that throwing garbage i11 a hole in  the 
street is governaental. 

I do not agree to the decision in either case. I think the act in 
the Albemarle case constitutional, and that i t  is just and wise, as i t  
simply requires a municipal corporation, when i t  has induced another 
corporation to establish a private system, of waterworks within its 
limits, to buy or condemn such system, paying only what i t  is worth, 
before it constructs a system. of its own, and thereby confiscates prop- 
erty, devoted to a use within the corporation by its consent. 

I n  the present case the Court admits that the defendant is liable, 
but restricts the recovery to damages to property, and denies the right 
to recover for sickness of the plaintiff or his family, or for expenses 
incurred in restoring them to health. 

I admit that there is authority in favor of the opinion of the Court, 
but to my mind no good reason has been shown for the distinction, or 
for departing from the principle, well-nigh universal, that one who 
does a wrong is liable for all the damages caused naturally and proxi- 
m t e l y  thereby. 

The rule adopted by the Court is, as i t  appears to me, illogical, and 
has been arbitrarily established, because of the fear that if recoveries 
are allowed for sickness, municipal corporatioils may become bankrupt, 
and also because of the gowing tendency to sacrifice the rights of the 
individual to some idea of public policy. 

We are warned that "public policy is a dangerous guide in the dis- 
cussion of a legal proposition," and that those who follow it  far are 
apt "to bring back the means of error and delusion"; but if it should 
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be considered a t  all, I th ink  it wiser  a n d  bet ter  f o r  a loss to  be dis- 
t r ibuted among a l l  t h e  citizens of a mbnicipal i ty  t h a n  t o  leave it, where 
t h e  municipal i ty  h a s  placed it, on  t h e  shoulders of one man,  and  t h a t  
t h e  best public policy includes justice to  t h e  individual.  

I cannot  believe it is i n  accordance with l a w  o r  justice t h a t  a munici- 
p a l  corporation throw garbage, sewage, etc., on  t h e  land  of a 
citizen, against h i s  will, a n d  br ing  dea th  a n d  sickness t o  h i s  wife a n d  
dl i ldren,  a n d  t h a t  t h e  citizen m a y  recover damages f o r  i n j u r y  
t o  h i s  land, bu t  c a n  recover nothing f o r  i n j u r y  to  his  wife  a n d  (424) 
children. 

Cited: Moser u. Burlington,, ante, 143 ; Dome11 I:. Greensboro, 164 
N. C., 834; Nichols v. Fountain, 165 N. C., 169; Rhodes v. Durham, 
ib., 685;  Snider v. High Point, 168 N .  C., 610 ; Price v. -Trudees, 172 
N. C., 85. 

J. T. HORTON v. SEABOARD AIR LINE RAILROAD COMPANY. 

(Filed 28 May, 1913.) 

1. Master and Servant-Federal Employers' Liability Act In te rpre ta t ion  of 
Statutes-Words and Phrases. 

The Federal Employers' Liability Act abolishes contributory negligence 
a s  a defense and introduces the doctrine of comparative negligence, and 
provides that a n  "employee shall not be held to have assumed the risks of 
his  employment in  any case where the violation by such common carrier 
of any statute enacted for the safety of employees contributed t o  the 
injury or death of such employee": Held, that the act should be con- 
strued by the State courts in  accordance with the Federal decisions; and 
the use of the term "any statutes" refers t o  Federal statutes enacted for 
the safety of employees, etc. 

2. Federal Employers' Liability Act-IntentInterpretation of Statutes- 
Contributory Negligencc+Assumption of Risks. 

Statutes should be construed a s  a whole to effectuate the intent of the 
lawmaking powers, and as to whether the Federal Employers' Liability 
Act, which abolishes contributory negligence as  a defense, would permit 
the defense of assumption of risk, Qzlctre. 

3. Same-Master and Servant-Negligence-Assumption of Risks-Safe Ap- 
pliances-Notice-Continuing to  Work-Reasonable Time. 

An employer is negligent i n  failing to  provide reasonably safe machin- 
ery and appliances for the employee to work with in the discharge of his 
duties, and to keep them in repair; the employee assumes the risk if he 
continues to work i n  the presence of a known defect without objection, 
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but not that of the negligence of the employer: Held, this apparent con- 
flict is reconciled by imposing upon the employee, i f  he desires to be re- 
lieved from assumption of risk, the duty of making complaint when he 
knows a defect, or could discover i t  by the exercise of ordinary care, and 
by referring his conduct, when he does complain, to the principles of con- 
tributory negligence, at least for a reasonable time. 

4. Same-Instructions-Harmless Error. 
Where under the evidence the court correctly charged the jury as to the 

doctrine of assumption of risks, under the Federal Employers' Liability 
Act, if they found that the plaintiff had continued to work in the pres- 
ence of a known danger from a defective appliance, furnished by defend- 
ant railroad company, without notifying it thereof, it is not error, of 
which the defendant can complain, that he also and erroneously charged 
them, as a distinct and separate proposition, that the plaintiff assumed 
the risk, although he objected, i f  he continued to work when a man of 
ordinary prudence would have seen that there was greater danger of 
being hurt than otherwise. 

5. Instructions-Directed to Wrong Issues-Appeal and Error. 
The refusal of prayers for instruction directed to issues inapplicable 

thereto are properly refused. 

CLARK, C. J., concurs; BROWN, J., dissents. 

(425) APPEAL by defendant from Perguson, J., a t  October Term, 
1912, of WAKE. Action under the Federal Employers' Lia- 

bility Act to recover damages for injury to the plaintiff's eye, caused by 
the explosion of a water glass on a locomotive engine. 

The plaintiff, at  the time of the injury, had been employed by the 
defendant as engineer for a period of six years, and as fireman for 
three or four years prior to this promotion. 

The engine, 30. 752, which plaintiff was operating, was equipped 
with a patented water glass, called the Buckner Water Glass, which 
was so constructed that a thick guard glass was placed over the, front 
of the water glasls to protect the eyes of the engineer in  the event the 
inner glass should explode. The engine was also equipped with an 
alternative method of determining the amount of water in the boiler 
by means of gauge cocks. 

The plaintiff was called on to take this engine 27 July, 1910, and 
on 4 August, 1910, while engaged in shifting cam a t  Apex, N. C., the 
water glass exploded and injured his eye. Immediately after the explo- 

sion the firewan cut off the @age glass a t  top and bottom, and 
(426) the engine was operated to Raleligh with the gauge cocks as the 

means of determining the amount of water in  the boiler. 
The guard glaslc~ referred to as part of the Buckner equipmnt is a 

thick piece of glass 2 or 3 inches wide and 8 or 9 inches long, with a 
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thickness of a quarter or three-eighths of an inch, accbding to plain- 
tiff's testimony, and is detached from the gauge, being placed in  slots 
arranged for the purpose of holding it. The Buckner gauge is  a brms 
tube, with an opening in front and containing a small glass tube. 

The plaintiff testified that ('the shield or guard glass is important as 
a protection to the engineer's eyes; that i s  all i t  is for." "I knew the 
shield was gone, and I knew it was put there for the safety of anybody 
in the engine " 

The plaintiff also testified that after taking out the engine on 27 
July, 1910, he returned on 28 July, 1910, and then told the roundhouse 
foreman of the defendant, to whom reports of defects ought to have 
been made, that the shield or guard glass was gone, and he wanted one, 
and that the foreman replied that they had none in stock; to run the 
engine oe i t  was, and he would send to Portsm~nth,  and get him one; 
that he knew there was somie danger in operating without a. shield or 
guard glass, but that he was told by the forernan to go ahead without 
it, and if he had not done so, he would have lost his job. The foreman 
denied that any objection or complaint was made to him. 

There was evidence by the defendant tending to prove that it was 
the duty of the  lai in tiff to shut off the water glass, when he discovered 
the absence of the shield or guard glass, and to run witih the gauge ' 

cocks, and that this could be done without danger and successfully. 
The defenclant requested the following instructions on the issue as to 

assumption of risk, and excepted to the refusal to give them as requested : 
"1. The cohrt charges you that if you believe the evidence the plain- 

tiil" assumed the risks of the injury from the explosion of the water 
glass, and you will answer the second issue 'Yes.' 
, "2. The right of the plaintiff to recover damages in  this action (427) 
is to be determined by the provisions of the Federal  employer,^' 
Liability Act, enacted by Congress at  the swsion of 1908, and the court 
charges you that if you find by a preponderance of evidence that the 
water dass  on the engine on which plaintiff was employed was not 
provided with a guard glass, and the condition of the glass was open and 
obvious and was fully known to the plaintiff, and he continued to uee 
such water glass with such knowledge and without objection, and that 
he knew the risk incident thereto, then the court charges you that the 
plaintiff voluntarily assumed the risk incident to such use, and you 
will answer the second issue 'Yes.' 

"3. I f  you find by the greater weight of the evidence, that the water 
glass was defective, and that the plaintiff knew of the condition of the 
water glass on the engine, and the danger incident to its use, and that 
there was open to him a safe way of operating the said engine by using 
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the gange cocks,' and that he voluntarily used the water glms in operat- 
ing the engine, the court charges you that the plaintiff assumied the 
risk of injury from the use of the water glass, and you will answer 
the second issue 'Yes.' 

"4. I f  you answer the fir& issue 'Yes,' then the court charges you 
that if you find by the preponderance of the evidence that tho plaintiff 
knew of the condition of the water glass on the engine and that he 
could have shut off the glass and operated his engine with safety by 
using the gauge cocks on the said engine, and that the plaintiff, with 
such knowledge, failed to shut off the glass and u w  the gauge cocks, 

C 

then the court charges you that the plaintiff assumlad the risk of injury, 
and you will answer the second issue 'Ye,s.' 

"5. I f  you answer the first issue 'Yes,' then the court charges you 
that if you find by a preponderance of the evidence that the absence of 
the guard to the glass water gauge was open and obvious and was fully 
known to the plaintiff, and he continued to use the said glass with such 
knowledge, and that the plaintiff reported the defect and was given a 
promise to repair, and you further find that the plaintif7 knew and 
appreciated the danger incident thereto, and that the danger was so 

. obvious that a man of ordinary prudence would not have continued 
to use the gauge without the guard glass, then the court 

(428) charges you that the, plaintiff assumed the risk, and you will 
answer the second issue 'Yes."' 

The jury returned the following verdict: - 
1. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint? Answer: Yes. 
2. I f  so, did the plaintiff alssumie the risk of injury, as alleged in  the 

answer? Answer: No. 
3. Did the plaintiff by his own negligence contribute to his injury, 

as alleged in  the answer? Answer: Yes. 
4. What damages, if any, is the plaintiff entitled to recover? An- 

swer : $7,500. 
Judgment was entered upon the verdict. The defendant appealed. 

Dozcglass cE Douglass, W .  B. S n o w ,  J .  W .  B u n n ,  and R. N .  f imirns 
for. p l a i n t i f .  

Murray Al len  for. defendant.  

ALLEN, J. This action is to recover damages under the Federal 
Employers' Liability Act, and the principal question raised by the ap- 
peal is as to the application of the doctrine of assumption of risk. 
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The act abolishels contributory negligence as a defense, and instead 
introduces the doctrine of comparative negligence, and i t  has the fol- 
lowing provision as to assumption of risk: 

"Sw. 4. That in  any action brought against any c o m b n  carrier 
under or by virtue of any of the provisiqns of this act to recover dam- 
ages for injuries to, or the death of, any of it4 employees, such em- 
ployee shall not be held to have assumed the risks of his employment 
in  any case where the violation by such common carrier of any statute 
enacted for the safety of employees contributed to the injury or death 
of such employee." 

I t  is contended by the defendant, and may be conceded, that the 
term "any statute" in the section quoted means any Federal statute, 
and that the assumption of risk is to be applied by a construction of 
the whole statute and under the rules laid down loy the Supreme Court 
of the United States. 

Statutes should receive a construction as will accord with '(429) 
the legislative intention as gathered from the whole act, (McKee 
11. U. S., 164 U. S., 257), and when the act under] consideration is so 
construed, i t  is at  least debatable whether. assumption of risk should be 
admitted as a defense in any action brought under i ts  provisions. f t  
says that contributory negligence on the part  of the eniployee (that is, 
negligence which proximately causes the injury, because no other negli- 
gence is contributory) "shall not bar a recorery," and it would appear 
to be incongruous to admit as a defense assunuption of risk which is 
based upon the fiction that the employee has assented to assume the 
risk of the particular injury, and when the facts relied on to prove 
afisumption of risk generally enter into and are a part, but not all, of 
those necessary to sustain a plea of contributory negligence. 

Mr. Justice Holrnes considers the converse of this proposition in 
Schl~rttmer v. R. R., 205 U. S., p. 1, in discussing a statute which 
abolished assuqption of risk and admitted contributory negligence as 
a defense, and he points out the distinction between the two, and shows 
that the latter usually includes the former, and he aLso sounds the note 
of warning, which may well be applied here, that under statutes so 
framed one plea may be abolished by name and be reinstated under 
another name. H e  says: "Assumption of risk in this broad sense 
shades into negligence as comxn,only understood. Negligence consists 
in conduct which common experience or the special knowledge of the 
actor shows to be so likely to produce the result com,plained of, under 
the circumstances known to the actor, that he is held answerable for 
that result, athough it was not certain, intended, or foreseen. He is 
held to assuae the risk upon the same ground. R. R. V .  IlfcDude, 191 
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U. S., 64, 68. Apart from the notion of contract, rather shadowy as 
applied to this broad form of the latter conception, the practical differ- 
ence of the two ideas is in the degree of their proximity to the par- 
ticular harm. The preliminary conduct of getting into the dangerous 
employmient or relation is said to be accom,panied by assumption of the 
risk. The act mme immediately leading to a spe~cified accident is 

called negligent. But the difference between the two is one, of 
(430) degree rather than of kind; and when a statute exonerates a 

servant from the former, if at the same time it leaves the. defense 
of contributory negligence still open to the master (a  aat ter  upon 
which we express no opinion), then, u n l ~ s  great care be taken, the 
servant'e rights will be sacrificed by simply charging him with assump- 
tion of the risk under another name." 

I n  the case before us, to sustain the plea of alssumption of risk, the 
defendant undertook to prove that the plaintiff continued at work, with- 
out objection, having a knowledge of the defect and apprehension of 
the danger, and to sustain the plea of contributory negligence i t  relied 
on the same facts, and the additional one that the plaintiff neglected 
to shut off the water glass and to use the gauge cocks. 
' But however t h b  d a y  be, we will consider the question presented 

from the standpoint of the defendant, and as we have not been referred 
to any Federal statute as to defective appliances, the violation of which 
contributed to the plaintiff's injury, we will assume that the, defendant 
is entitled to the benefit of the doctrine of assumption of riisk as de- 
clared by the Supreme Court of the United States, and will undertake 
to apply that doctrine to this case. 

That Court enforces the rule that i t  is the duty of the employer to 
provide reasonably safe and adequate machinery and appliances for 
the use of the employee and to keep and maintain them in such condi- 
tion, and that a failure to perfom this duty is negligence. G a r h e r  
v. R. R., 150 U. s., 349. 

I t  also holds that the employee assumes the ordinary ri&s incident 
to his employment, and that if he continues to work, without objectioh, 
having knowledge of a defeat and an apprehension of danger, and is 
injured, that this is one of the ordinary risks of his erdploymnt. R. R. 
o. McDade, 135 U. S., 570. 

But it also hold8 that negligence of the employer is an extraordinally 
risk, which the employee does not assume, the Court saying in R. R. V. 

McDnde. 191 U. X., 67: "The servant assumes the risk of dangers inci- 
dent to the business of the master, but not of the latter's negligence. 
The question of assumption of risk is quite apart from that of contribu- 
tory negligence. The servant has the right to assume that the master 
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had used due diligence to provide suitable applianws in the 
operation of his business, and he does not assume the risk of the (431) 
employer's negligence in  performing such duties." 

We have it then established that the employer is negligent if he fails 
to provide reasonably safe machinery and appliances, and to keep them 
in repair; that the employee assumes the risk if he continues to work 
in the presence of a known defect without objection, and that the e m  
ployee does not assume the risk of the negligence of the employer. 

There is some difficulty in applying these rules to a given case, be+ 
cause if it is the duty of the employer to repair, and a breach of that 
duty is negligence, and if the employee does not assume the risk of the 
negligence of the employer, it would eeem to be contradictory to say 
that the employee may assume the risk of an injury caused by a failure 
to repair. 

This apparent conflict is reconciled by imposing upon the employee, 
if he wishw to be relieved from assumption of risk, the duty of making 
complaint when he knows of a defect, or could discover it  by the exer- 
cise of ordinary care, and by referring his conduct, when he does comr 
plain, to the principles of contributory negligencel, at least for a rea- 
sonable time. 

The decision in the leading case of Hough v. R. R., 100 U. S., 216, 
which discusses. particularly the assumption of the risk of the negli- 
gence of a fellow-servant, rests upon this principle. I n  that case the 
evidence tended to show that the engine of which deceased had charge, 
coming in contact with an animal, was thrown from the track over an 
embankment, whereby the whistle fastened to the boiler wasr blown or 
knocked out, and from the opening thus made hot water and steam 
issued, scalding the deceased to death; that the e ~ g i n e  was thrown from 
the track because the cowcatcher or pilot was defective, and the whistle 
blown or knocked out because it  was insecurely fastened to the boiler; 
that these defects were owing to the negligence of the company's master 
mechanic, and of the foreman of the roundhouse at Marshall; that to 
the former was comnitted the exclusive management of the mlotive 
power of  defendant'^ line, with full control over all engineers, 
and with unrestricted power to employ, direct, control, and disr- (432) 
charge them at pleasure; that all engineers were required to 
report for orders to those offioerx, and under their direction alone could 
engines go out upon the road; that deceased knew of the defective con- 
dition of the cowcatcher or pilot, and having complained thereof to 
both the master m,echanic and foreman of the roundhouse, he was 
promised a number of t i m s  that the defect should be remedied, but such 
promises were not kept; that a new pilot was made, but by reason of 
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the negligence of those officers, i t  was not put on the engine; and the 
Court, after discussing Farwell E.  R. R., 4 Met., 49, and ~ t a t i n g  that 
there are well defined exceptions to the general rule, as to assumption 
of risk, says: "One, and perhaps the most irnportant, of those excep- 
tions arises from the obligation of the master, whether a natural person 
or a corporate body, not to expose the servant, when conducting the 
master's business, to perils or hazards against which he may be guarded 
by proper diligence upon the part of the master. To that e'nd the 
master is bound to observe all the care which prudence and the exigen- 
cies of the situation require, in providing the servant with machinery 
or other instrumlentalities adequately' safe for use by the latter. It ims 
implied in the contract between the parties that the savan t  risks the 
dangers which ordinarily attend or are incident to the business in which 
he voluntarily engages for corpensation, among which is the' carleless- 
ness of those, a t  least in the same work or em,ploynient, with whose 
habits, conduct, and capacity he has, in  the course of his duties, an 
opportunity to become acquainted, and against whoee neglect or incomr 
petency he m,ay himself take such precautions as his inclination or 
judgment miay suggest. Rut it i s  equally imqlied in  the same contract 
that the master shall supply the physical means and agencies for the 
conduct of his business. I t  is also implied, and public policy requires, 
that in  selecting such means he (shall not be wanting in proper care. 
His  negligence in  that regard is not a hazard usually or necessarily 
attendant upon the business. Nor is i t  one which the servant, in legal 
contemplation, is presumled to risk, for the obvious reason that the 

servant, who is to use the instrun~entalities provided by the 
(433) master, has, ordinarily, no connection with their purchase in 

the first instance or with their preservation or maintenance 
in  suitable condition after they have been supplied by the master. 
. . . I f  the engineer, after discovering or recognizing the defective 
condition of the cowcatcher or pilot, had continued to use the engine, 
without giving notice thereof to the proper officem of the codpany, he 
would undoubtedly have been guilty of such contributory negligence 
as to bar a recovery, so far as such defefct was found to have been the 
eifficient cause of the death. H e  would be held, in that case, to have 
himeIf risked the dangers which might result from, the use of the 
engine in  such defective condition. But 'there can be no doubt that, 
where a master has expressly promised to repair a defect, the servant 
can recover for an injury caused thereby, within such period of time 
after the promise as i t  would be reasonable to allow for its 
and, as we think, for an injury suffered within any periodwhich would 
not preclude all reasonable expectation that the promise might be kept.' 
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Shearman and Redf. Negligence$ see. 96; Conroy v. I ron  Works, 62 
Mo., 35; Patterson a. R. R., 76 Pa. St., 389; Le CZair v. R. R., 20 
Minn., 9 ;  Brabbitts v. I:. R., 38 Mo., 289. 'If the servant,' says Mr. 
Cooley, in his work on Torts, 559, 'having a right to abandon the 
service because i t  is dangerous, refrains from doing so in consequence 
of assurances that the danger shall be removed, the duty to rewove the 
danger is manifest and imk~erative, and the master is not in the exercise 
of ordinary care unless or until he makes his assurances good. More- 
over, the assurances remove all ground for the argument that the serv- 
ant, by continuing the employment, engages to assume the risks,' " and 
the Court adds, with reference to contributory negligence: '[we may 
add that i t  was for the jury to say whether the defect in the cowcatcher 
or pilot was such that none but a reckless engineer, utterly careless of 
his safety, would have used the engine without i t  being remved. I f ,  
under all the circumptances, and in view of the promises to remedy the 
defect, the engineer was not wanting in due care in continuing to use 
the engine, then the company will not be excused for the omis- 
sion to supply proper machinery, upon the ground of contribu- (434) 
tory negligence. That the engineer knew of the alleged defect 
was not, under the circumptanced, and as watter of law, absolutely 
conclusire of want of due care on his part." 

I n  R .  R. v. Ross, 112 U. S., 382, after stating the rule as to assump- 
tion of risk by. the employee, the Court says: ''But however this mjay 
be, i t  is indispensable to the employer's exemption from, liability to 
his servant for the consequellees of risks thusl incurred, that he should 
himelf be free from negligence. 1% mnxst furnish the servant the 
means and appliances which the service requires for it83 efficient and 
safe performance, unless otherwise stipulated; and if he fails in that 
respect, and an injury results, he is as liable to the servant as he would 
be to a stranger. I n  other words, whilst c la i~dng such exemption, he 
must not himself be guilty of contributory negligence." 

Again, in  R. R. e. HkrBcrt, 116 U.  S., 652: "Where the employee is 
not guilty of contributory negligence no irresponsibility should be 
admittell for an injury to him cawed by the defective condition of the 
machinery and instruments with which he is required to work, except 
i t  could not have been known or guarded against by proper care and 
vigilance on the part of his employer." 

Running through all the cases is the idea that the employee assumes 
the risk, when he continues to work in the presence of a known defect, 
only when he fails to object. 

The latest case we have found is Eketa~ry  Co. v. Schmidt, 226 U .  S., 
162, in which the Court says: "The first point argued is that the de- 
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fendant was entitled to judgment on the special findings, because the 
fourth was that the cooker at the time was not in such a bad condition 
that a man of ordinary prudence would not have used the eame. But 
the1 eleventh was that the defendant did not use ordinary care in fur- 
nishing the cooker and in having i t  repaired, and the sixth, that the 
defendant promised the plaintiff that the cooker should be repaired as 
an inducement for him to continue, using it. So it is evidence that the 
fourth finding meant only that the plaintiff was not negligent in re- 

maining at work. Whatever the difficulties mhy be with the 
(435) theory of the exception (1 Labatt Master & Servant, ch. 22, see. 

423)) it is the well settled law that for a certain timb a master 
may remain liable for a failure to use reasonable care in furnishing a 
safe place in which to work, notwithstanding the servant's appreciation 
of the danger, if he induces the servant to keep on by a promise that the 
source of trouble shall be removed. Hough v. R. R., 100 U. S., 213. 

The text-books very generally declare the same doctrine. 
"There is no longer any doubt that where a master has expressly 

promised to repair a defect, the servant does not assume the risk of 
any injury caused thereby within such a period of time after the prom- 
ise as would be reasonably allowed for its performance, or, indeed, 
within any period which would not preclude all reasonable expectation 
that the promise might be kept." 1 Shearman & Redfield on Negli- 
gence, see. 215, p. 372. 

"It is also negligence for which the master may be held responsible, 
if, knowing of any peril, which is known to the servant also, he fails 
to remove i t  in accordance with the assurances made by him to the 
servant that he will do so. This case may also be planted on contract, 
but it is by no means essential to do so. I f  the servant, having a right 
to abandon the service because i t  is dangerous, refrains from doing so 
in consequence of assurances that the danger shall be removed, the duty 
to remove the danger is manifest and imperative, and the master is 
not in the exercise of ordinary care unless or until he makes his assur- 
ances good. Moreover, the assurances remove all ground for the argu- 
ment that the servant, by continuing the employment, engages to assume 
its risks. So far as the particular peril is concerned, the implication 
of law is rebutted by the giving and accepting of the assurance, for 
nothing is plainer o r  more reasonable than that parties may and should, 
where practicable, come to an understanding between themselves re- 
garding matters of this nature." Cooley on Torts, p. 1156. 

"An obvious corollary from the principles explained in see. 424, 
subds. a, b, supra, is that, as long as the period is running which is 
conceived to be covered by the promise, the defeme of an assumption of 
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the given risk cannot be relied upon by the master. This doctrine 
is aErmed or taken for granted in all the decisions cited at the (436) 
place referred to." Lalsatt Master & Servant, see. 425. 

I n  the note to Miller  v. M o n u m e n t  Go., 18 A. and E.  Ann. Cases, 
9G1, there is a very full citation of authority upon the distinction be- 
tween assumption of risk and contributory negligence, which it is 
necessary for us to consider further, as the case is presented, and in  the 
norbe td Foster 2,. R. R., 4 A. and E. Ann. Cases, 153, the editor, in 
dealing with the effect of a promise to repair on assumption of risk, 
cites decisions from thirty-five States, and others from, the Federal 
courts, including the Houg7z case, in support of the statement that, "It 
is a well settled general rule that the assumption of risk implied from 
a servant's knowledge that a tool, instrument, appliance, piece of 
machinery, or place of work is defective or dangerous, is suspended by 
the master's promise to repair, made in response to the servant's c o w  
plaint, PO that if the servant is induced by such promise to continue 
at work, he miay recover for an injury which he sustains by reason of 
such defect within a reasonable time after the making of the promise, 
provided he exercises due care, unless the defect renders the appliance 
so imminently dangerous that a prndent person would decline to use 
it at all until i t  was repaired," and this last contingency is dealt with 
in the H o u g h  case, supra, under contributory negligence. 

Applying these principles to the evidence, we are of opinion that the 
charge of his Honor was favorable to the defendant, upon the issue of 
assumpt,ion of risk. 

The plaintiff took charge of the engine on 27 July, 1910, and was 
injured while operating i t  on 4 August, 1910. 

H e  testified, among other things. that he discovered the absence of 
the guard glass on his first trip out, and that upon his return on the 
next day he told the roundhouse foreman, to whom complaint ought to 
have been made, and whose duty it was to repair, that the guard glass 
was gone, and asked if he had one, and that the foreman replied, "they 
did not keep them in stock here; that they were made in Portsm~outh, 
and he would have to send to Portsmouth to get one; to run her like 
she was. He said he would send to Portsmouth and get me one7'; 
that he had the talk with the foreman between 3 and 5 o'clock, (437) 
and told him the shield or guard glass was gone, and he wanted 
one, and that the foreman said he had none in stock, and to run the 
engine as it was and he would send to Portsmouth and get him a shield 
or gnard glass; that he knew there was some drqnger, but that he was 
told by the foreman to go ahead and operate without the shield, and if 
he had not done so, he would have lost his job. 
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The foreman denied that any com,plaint was miade to liim. 
I n  this conflict of evidence it was for the jury to determine the fact, 

and upon this phase of the case his Honor, among other things, charged 
on the second issue as to assumption of risk as follows: "On the other 
hand, the employer has the right to assume that his employee will go 
about his work in  a reasonably safe way and give due regard to the 
machinery and appliances which are in his hands and under his con- 
trol, and if you should find from, the evidence, by its greater weight 
(because the burden in this instance is on the defendant), that the 
plaintiff knew of the absence of the guard or shield to the water gauge, 
and failed to give notice to the defendant or to the agent whose duty 
i t  was to furnish the water gauge and appliance, and he continued to 
use i t  without giving that notice, it being furnished to him in a safe 
condition, then he assumed the risk incident to his work in  the engine 
with the glass water gauge in that condition, although he might have 
handled his engine in eveyy other respect with perfect oare. I f  it was 
not received in  good condition, and he failed to give notice, and if he 
did work with i t  in  its present condition, without the shield or guard, 
he then assumed the risk. How was that?  I t  is a quelstion of evidence 
for you. Did he give the notice? Did he assume the risk by failing to 
give notice, keeping the knowledge of the absence of the guard glass 
within his own breast? 

"But if you find that he gave notice to the foreman of the round- 
house, and if you should find that the use of the water gauge was not 
so obviously dangerous that a reasonably prudent man, careful of him- 
self not to get hurt, while he was about his work, and went on and 

used it, he would not as)sume the risk; but if the danger was so 
(438) apparent that a reasonably prudent mtan, careful of himself not 

to receive injury, would see that he  was i n  imminent danger and 
would observe by the use of i t  that he was endangering himself by 
going on and working with it, and he continued to work with it, he 
would be assuming the risk and responsibility, and i t  would be your 
duty to answer that issue 'Yes.' I f  it was so obviously dangerous that 
a reasonably prudent man would not use it, and he continued to use i t  
instead of utsing the other, he would assume the risk." 

I t  therefore appears that the defendant not only had the benefit of 
the rule that the employee assumes the risk if he works in the presence 
of a known danger without objection, but i n  addition, and as a distinct 
and separate proposition, that the plaintiff assumed the risk, although 
he objected, if he continued to work when a man of ordinary prudence 
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would see that there was greater danger of being hurt  than otherwise, 
which would not be assumption of risk, but evidence of contributory 
negligence. 

The third, fourth, and fifth prayers for instructions were properly 
refused, because directed to the second issue, instead of to the third, to 
which they were applicable. 

We have thus fa r  considered the case under the decisions of the 
Federal court. If we applied the provisions of the Fellow-servant Act 
of this State, as construed by our Court, there could be no issue as to 
assumption of risk. Goley v. R. R., 129 N. C., 407. 

We have not been inadvertent to the other exceptions appearing in 
the record, seventy-two i n  number: but have exam<ned them, with care, 
and find no reversible error. 

No error. 

CLARK, C. J., concurs, on the further ground that the following para- 
graph in section 4 of the Federal Employers' Liability Act, "Such 
employee shall not be held to have assumed the risk of his ernploymi~nt 
in an7 case where the violation by such common carrier of any statute 
enacted for the safety of employees contributed to the injury o r  death 
of such employee," merely emphasizes the fact that i n  such cases there 
is no assumption of risk. It  cannot be construed, fairly, to be 
an implied provision that assumption of risk is a defense i n  all (439) 
other cases. 

Besides, assumption of risk lies in cmtract, and under the provision 
of Revisal, 2646, "Any contract or agreement, expressed or implied, 
lnade by any employee of such company to waive the benefit of this 
section shall be null and void," it has been repeatedly held that the 
doctrine of assumption of risk has been eliminated by this section. 
Biles  v. R. R., 143 N. C., 78 ; Thom,as v. R. R., 129 N. C., 392 ; Cogdell 
v. R. R., 129 N. C., 398; Coley v. R. R., 128 N. C., 534. Such con-> 
tract, therefore, being null and void under our statute, i t  cannot be a 
defense, which depends upon the validity of such contract. 

BROWN) J., dissenting: The evidence in this case tended to establish 
.the following facts : 

The plaintiff, a t  the time of the injury, had been employed by the 
defendant as engineer for a period of six yeam, and as fireman for 
three or four years prior to his promotion. I t  appeared from the work 
reports, identified by the plaintiff, that he first miade a report on this 
engine on 28 July, after his return from a round trip requiring two 
days. The explosion of the water glass, of which he complains, oc- 
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curred 4 August, upon his return from the third or fourth trip to 
Aberdeen. At the t i m  of the explosion plaintiff was looking at the 
glass. 

The engine, No. 152, which plaintiff wae operating, was equipped 
with a patented water glass, which was so constructed that a thick guard 
glass was placed over the front of the water glass to protect the eyes 
of the engineer in the event the inner glass should explode. The engine 
was also equipped with an alternative method of determining the 
amount of water in the boiler by means of gauge cocks. 

I t  was the plaintiff's duty, upon boarding the engine, to look a t  his 
water glass, and test his gauge cocks, the latter being three cocks placed 
at intervals on the front of the boiler, in order to see that both were 
in working order. 

On the morning plaintiff was called to take this engine (he had prior 
to that time been operating a passenger train) and use it in operating 

a freight train from Raleigh, N. C., to Aberdsen, N. C., he 
(440) noticed before leaving Raleigh that there was no shield or guard 

on the water glass. Without making complaint of the condition 
of the glass, plaintiff made the trip to Aberdeen and return. Upon 
his arrival in Raleigh at the end of his round trip, ha made a written 
report of the condition of his engine upon forms provided for that 
purpose, and in accordance with the defendant's requirements he placed 
the reports on a file in the roundhouse or put them in a box there for 
that purpose. This, according to the plaintiff's evidence, was the way 
provided by the company for procuring repairs. 

George Steele, plaintiff's witness, and a number of defendant's wit- 
nesses, said that these work reports were rfequired to be in writing, that 
they were filed and distributed among the workmen for the purpose of 
making the required repairs. 

I t  appears in evidence that plaintiff made a written report on this 
engine a t  the return of each round trip, and noted every  defect  in his 
engine e x c ~ p t  t h e  absence of t h e  guard glass. Whm asked by the super- 
intendent of the division on which he was employed why he failed to 
report the abaence of the guard, he said that it w a s  for reasons best 
known t o  h imse l f .  

On 4 August, 1910, while engaged in  shifting cars, at  Apex, N. C., 
the plaintiff testified that the water glass exploded and injured his eye. 
Immediately after the explosion he cut off the gauge glass at top and 
bottom, and the engine was operated to Raleigh with the gauge cocks 
as the means of determining the amount of water in  the boiler. 

The guard glass referred to as part of the Buckner equipmnt is a 
thick piece of glass 2 or 3 inches wide, and 8 or 9 inches long, with a 
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thickness of a quarter or three-eighths of an inch, and is detached from 
the gauge, being placed in slots arranged for the purpose of holding it. 
The Buckner gauge is not a comlplicated piece of machinery, but is a 
brass tube with an opening in front and containing a saall glass tube. 
A thick piece of glass or two thin pieces of the proper size could be - 
cut and placed in the slot and would serve the purpose of a guard glass. 

Plaintiff testified that after he returned from the first trip to 
Aberdeen, he ran the engine to the coal-chute track, or. track (441) 
opposite the turntable, and told Mr. Matthews, the roundhouse 
foreman, that the guard glass was gone, and asked' him if he; had one. 
"He said they did not keep them in stock here, but they were made in 
Portsmouth, and that he would have; to send to Portsmouth to get one; 
to run her like she was. He said he would send to Portsmouth and 
get me one. After Mr. Matthews told me he did not have any, I went 
to Charlie Murray, the glass cutter for the Baker-Thompson Lumber 
Company, and told him, I wanted him to m'ake me a guard glass, and 
gave him the measurements." 

The convemation with Matthews, testified to by plaintiff, occurred 
on 28 July. Plaintiff's work reports show that he mhde two round 
trips with this engine after that time and before his injury. The 
accident occurred 4 August, six days after the conversation with Mat- 
thews, and during that timie plaintiff was aware of the defective condi- 
tion of the water glass and knew that i t  had not been repaired. 

Matthews denied that he told plaintiff the guard glasses were kept in 
Portsmouth, and to go ahead and run his engine and that he would 
send and get one. He said he had no recollection of having a conversa- 
tion with Horton. 

Plaintiff's testimony leaves no doubt of the fact that he was fully 
aware of the danger of using the water gauge without the protection 
of the guard glass. 

George Steele, a witness for plaintiff, explained the duties of an 
engineer as follows: "I have been an engineer on the Seaboard six or 
eight years. I am familiar with the duties of an engineer. I t  is his 
duty to see that his engine is in proper working order and properly 
equipped. B e  reports thirty minutes beforehand for that purpose. 
Ro is paid for that time. He is paid until he gets off duty. H e  is 
allowed fifteen or twenty or twenty-five minutes from the time he cuts 
loose from his train. 

"Engineers are supposed to inspect engines before they give them 
up, and make out a work report in writing. It is required by the 
company to be in writing and signed by the engineer. That work 
report is 6led in the roundhouse, and the work distributed among 



I N  T H E  SUPREME COURT. [l62 

(442) different ones to have the defects remedied. I t  is the engineer's 
duty to report defects discovered in his cab and report them, on 

his work report. When an engineer gets on hi6 engine in the morning 
he tests the guage cocks to see that they are working. He tests his 
guage glass to see that i t  is in shape and in working order. 

"The guage cocks indicate how much water is in the boiler. You 
could operate the engine with gauge cocks alone, without the water 
glass. The water glass is arranged so that if anything should happen 
you could cut i t  off, top and bottom; that cuts it clean out, so that it is 
impossible for i t  to explode. But with the steam on and the water on, 
and his guard glass gone, that inner tube is nothing but a thin tube of 
glass. Whatever pressure the engine carries is on there. Those glasses 
explode frequently. Nobody can tell when one is going to explodel. 
One might last fifteen minutes and one thirty days. One has never 
exploder! with m. They buzz a little when t h y  are going to explode. 
The purpose of the guard glass is to protect anybody in the cab. I t  
protects the engineer from explosion. Without the guard glass, he is 
liable to be injured by flying glass. 7 

On the line of road, if 1: discovered the guard glass was gone, I would 
report it in writing on the work report when I got in. I t  could be 
gotten by requisition from the storeroom. My duty would be to notify 
the foreman. I t  is the engineers' duty to report any defects they can 
see on the engine in writing." 

At the conclusion of the e~idence, defendant nlioved for judqment 
of nonsuit upon the ground that plaintiff's evidenoe showed that he 
assumed the risk of injury from the explosion of the water glass. I 
think this motion should have been allowed. I f  i t  is true, as testified 
by plaintiff, that he reported the defect and was given a promise to 
repair. his testimony shows that he continued to use the defective water 
glass when the danger was so imminent that a mlan of ordinary pru- 
dence would not have used it, and in doing so he continued to assume 
the risk of injury. 

The Federal questions in this case are properly raised, and in ode r  
to dispose of the appeal i t  is necessary that they should be passed upon 

loy this Court. The construction of the National Employers7 
(443) Liability Act is involved, which is in itself sufficient to give 

jurisdiction to the Supreme Court of the United States if the 
case should be taken to that court. R. R. v. Wolfe, 187 U. S., 638. 
I n  an action brought by an employee against a carrier for an injury 
sustained while engaged in interstate commerce, the Federal act is 
supreme. Congress having acted, the competency of the State to r e p  
late the rroatter is withdrawn, and all State legislation on the subject 
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is tmperseded. Mondou v. R. R., 223 U. S., I. The right of action 
created by this act is exclusive, and the emiployee has no right of action 
either at  common law or under State statutes regulating the relation of 
master and servant. R. R. v. TVolfe, supra. 

The plaintiff in the case before us brought his stlit under the Federal 
act, and the defendant admitted that act to be controlling, and pleaded 
as a defense  lai in tiff's contributory negligence and assum,ption of risk. 
The defendant takes the position that assumption of risk as a defense 
is affected by the Federal act only to the extent of being abolished in  
cases where the violation by the carrier of somle statute enacted for the 
safety of employees contributed to the injury; that in other respects the 
defense of asaumption of risk is unaffected, and is to be determined by 
the principles of the common law as interpreted by the United States 
Supreme Court. 

Section 4 of the act provides : "That in  any action brought against 
any common carrier under or by virtue of any of the provisions of this 
act to recover damages for injuries to or the death of any of its em- 
ployees, such em~loyee shall not be held to have assumed the risks of 
his employment in any case where the &dat ion hy such common carrier 
of my statute enacted for the sa f~ f y  of ~mtpZo?jees contributed to the 
injury or death of such employee." 

The legislative history of thia act, which is a proper aid to i t e  con- 
struction (11 Enc. U. S. Suprenx Court, 143), shows the clear inten- 
tion of Congress to modify the comimon-law defense of assumption of 
risk on!;y to the extent shown by this section. The act of 1906, which 
was held unconstitutional, contained no referenoe to assumption 
of risk. The act of 1908, as introduced in Congress, provided (444) 
i n  section 6 that the employes "shall not be held to have assumed 
the risk of his employment in any case where the violation of law by 
such cornpon carrier contributed to the injury or death of such em- 
ployee." 

Before the passage of the act, this broad language was changed to 
read "where the violation by such comtnon carrier of any statute 
enacted for the safety of e ~ l o p e e s  contributed to the injury or death 
of such employee." By incorporating this section in  the act, I think 
Congress indicateld clearly that i t  did not regard the defense of assump- 
tion of risk as having been abolished by the other provisions of the act, 
and did not intend the act to hare  such effect. 

I n  Preemm 11.  Powell, 144 S. W., 1033, it is expressly held that 
assumption of risk is a defense to an action brought undelr this act, and 
the language of the Supreme Court of the United States, 223 U. S., at  
page.! 49 and 50, leads me to conclude that in the opinion of that Court 
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assumption of risk will bar the right of a plaintiff to recover unless 
the negligence of the master consists in the violation of a Federal stat- 
ute enacted for the servant's safety. The fact that contributory negli- 
gence is abolished as a complete defense by section 3 of the act can have 
no effect on the defense of assumption of risk. The two defenses are 
separate and distinct. I n  the case of Schlember v. R. R., 205 U. S., 
page 1, quoted by Mr. Justice Allen as sounding a note of warning that 
one plea imy be abolished by name and reinstated under another nanw, 
four justices dissented, and when the case again came before the 
Court, Mr. Justice Day, who had formrly dissented, wrote the opinion 
of the Court, holding that a statute abolishing assumption of risk did 
not affect the defense of contributory negligence. The converse of this 
proposition sustains the view that a statute which abolishes contributory 
negligence has no effect upon the defense of assumption of risk. 

I t  is not contended in this case that the defendant has violated any 
statute enacted for the safety of employeas, and, therefore, assumption 

of risk, if established, would operate to defeat the plaintiff's 
(445) cause of action. The court below accepted this as a correct con- 

struotion of the Federal act, and subm5tted the following issues: 
1. Was the plaintiff injured by the negligence of the defelndant, as 

alleged in the complaint? 
2. I f  so, did the plaintiff assum the risk of injury, as alleged in the 

answer ? 
3. Did the plaintiff by his own negligence contribute to his injury, 

as alleged in the answer? 
4. What damage, if any, is the plaintiff entitled to recover? 
Having submitted an issues of assumption of risk, his Honor was 

confronted with the question whether such assumption of risk should 
be deterdined by the principles announced by this Court or by the 
decisions of the Supreme Court of the United Staites. 

I t  is clear that the decisions of the two jurisdictions are in conflict. 
The trial judge followed the decisions of this Court, and however cor- 
rect they mlay be when applied to a cause of action arising under the 
State law, I think our decisions are contrary to those of the Supreme 
Conrt of the United States and are not controlling in this action. The 

* charge cannot be read without reaching the conclusion that his Honor 
regarded the law of North Carolina as controlling. 

He said: "Plaintiff has brought this suit under the United States 
statute, and where Congress enacts a law within the limGts of its power, 
that law should be enforced uniformly thronghout the entire United 
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States. I f  i t  is in conflict with the State law, the State law is super- 
seded, but where there is no conflict expressed by the statute of the 
United States, then the rule of the State prevails. 

"And in this act under which this suit is brought, i t  is provided that 
any action brought against any common carrier under and by virtue 
of any of the provisions of this art to recover damages for injuries to 
or death of any of its employees, such employee shall not be held to 
have r?ssunied the risk of his employment in any case where the violation 
by such a carrier of any statute enacted for the safety of employees con- 
tributed to the injury or death of such employees. 

"There has been no statute provided as applies to this glass (446) 
water gauge which has been called to the attention of the Court, - 
so that leaves i t  open to the rights which the plaintiff might have under 
the law of thisi State, and the question of assumed risk, as has been 
argued by one, if not more, of counsel, grows out of the contractual 
relations between plaintiff and defendant." 

The following instructions, which are not quoted in the opinion of 
the Court, were given over defendant's objection and exception: 

"A man assumes the risk, when he takes emjployment, incident to the 
class of work which he has to perform. 

"Some classes of work are more dangerous than others. The posi- 
tion of a locomotive engineer might well be regarded as more hazardous 
than other employments; therefore, he assumes the risk of that char- 
acter of employment; but he has the right when he enters into employ- 
ment of that class of work to assume that his employer has done what 
the law requires i t  to do in providing him a reasonably safe place to 
work, with reasonably safe appliances with which to do his work, con- 
sistent with the character of the work which is to be performed. 

"He does no t  assume the rislc incident to  the  negligence of his e m  
ployer in providing machinery and appliances w i t h  w h i c h  he h a  to 
work." 

And in another part of the charge, this language is used: 
"And the same rule applies, if the use of the glasls without the shield 

was not so obviously dangerous as to cause a reasonably prudent man 
to stop the use of it, his going on and using it, of itself, would not be 
assumiing the risk in the use of it. 

"If it was so obviously dangerous that a reasonably prudent man 
would not me it, and he continued to use it instead of using the other, 
he would assume the risk." 

The instructions quoted in the Court's opinion, which it is said prop- 
erly present the deferrdank's contention that by continuing to work in 
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the face of a known danger plaintiff assumed the risk of injury, are 
made dependent upon a finding by the jury that the guard glass was 

furnished to the plaintiff in, a safe condition. 
(441) I t  will be found that the instructions read: "If it was re- 

ceived i n  good condition and he failed to give notice, and if he 
did work with it in its present condition without the shield or guard 
glass, he then assumd the risk." Such limitation is iqproper. 

Whether the danger existed a t  the time plaintiff undertook the opera- 
tion of the engine; or arosa while he was engaged in  its operation, is 
immaterial. I f  it was furnished him in  a defective conditon, and he 
became aware of the exstence of the defect and continued to work 
without objection and a promise to repair, he assumed the risk. 

The jury had been instructed positively that the servant does not 
assume the risk incident to the negligence of the master in providing 
machinery and appliances with which he has to w o ~ k )  and in  carrying 
out this view the Court makes assumption of risk dependent upon the 
defendant's having furnished the glass in a safe condition. Plaintiff 
testified that when the engine was turned over to him the guard glass 
was defective. I f  the jury believed this evidence, i t  was impossible to 
find that he assum~d the risk as s& forth in his Honor's instructions. 

The doctrine of assumed risk as adopted by this Court is  stated in 
II icks 1). Manufacturing Go.. 138 N.  CI., 319, as follows: "An employee 
will not be deeded to have assumed the risk from the fact that he 
works on in the presence of a known defect, unless the danger bet so 
imhinent that no man of ordinary prudence and acting with such 
prudence would incur the risk which the conditions disclose." And 
this Court has repeatedly said that the servant never assumes the risk 
incident to the negligence of the master in providing nlachinerg and 
appliances with which he has to work. 

The jury in  this case was instructed in practically the exact language 
of our decisions. The Supreme Court of the United States has held 
in  a uniform line of decisions, which I shall refer to later, that the 
servant does assume the risk of injury resulting from the negligence of 
the mbster when the danger is known to the servant and appreciated by 
him], and he  continues to work in the face of such danger without ob- 
jection. 

The defendant requested the following instructions : 
"The court charges you that if you believe the evidence, the 

(448) plaintiff assumed the risk of injury from, the explosion of the 
water glass, and you will answer the second issue 'Yes.' 

"The court charges you that the ~ t a t u t e  of North Carolina, Revisal, 
see. 2646, abolishing assumption of risk as defense to an action brought 
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against a railroad company by one of its emiployees, has no application 
in  this case; and if you find that the plaintiff assumed the, risk of injury 
from the explosion of the water glass, you will answer the second issue 
'Yes.' 

"The right of the plaintiff to recover damlageis in  this action is to be 
determined by the provision of the Federal Employelrs' Liability Act, 
enacted by Congress a t  the session! of 1908, and the court charges you 
that if you find by a preponderance of evidence that the water glass on 
the engine on which plaintiff was employed was not provided with a 
guard glass, and the condition of the glass was open and obvious and 
was fully known to the plaintifl', and he continued to use such water 
glass with such knowledge and without objection, and that he, knew 
the risk incident thereto, then the court charges you that the plaintiff 
voluntarily assumed the risk incident to such use, and you will answer 
the second issue 'Yes.' " 

The court gave this instruction as applicable to the issue of con- 
tributory negligence, and instead of the words, ''then the court charges 
you that the plaintiff voluntarily assumed the risk incident to such use, 
and yon will answer the second issue 'Yes,' " used the words, "then the 
court charges you that the plaintiff was guilty of contributory negli- 
gence, and you will answer the third issue 'Yes.'" 

''If you find by the greater weight of the evidence that the water 
glass was defective; and that the plaintiff knew of the condition of the 
water glass on the engine and the danger incident to its use, and there 
was open to him a safe way of operating the said engine by using the 
gauge cocks, and that he voluntarily used the water glass in operating 
the engine, the court charges you that the plaintiff assumed the risk of 
injury from the use of the water glass, and you will answer the second 
issue 'Yes.' " 

The court refused these requests for instruction. 
His  Honor's charge and the defendant's requests for instruction, 

particularly the second request quoted, present the conflicting 
views of the doctrine of assumption of risk. The defendant (449) 
contends that the requested instructions are in accord with, and 
the charge as given &I conflict with, the decisions of the Supreme1 Court 
.of the United States. 

I n  this I think the defendant is correct. The common-law concap- 
tion of assumption of risk is still the prevailing doctrine in the-great 
majority of the State courts and in  the United States court. Labatt 
on Master and Servant says: 

"The doctrine applied in the older English cases and in all the 
American cases up to the present time, with a few possible unimportant 
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exceptions, is that, in the case of all adult servants, except eeawn, the 
actions must be declared not to be maintainable, as a qatter of law, 
if the evidence leaves no reasonable doubt that the servant compre 
hended the abnormal risk which caused his injury." (Page 7.) 

"The doctrine that a servant who has no knowledge, actual or con- 
structive, of an ordinary risk is not chargeable with. its assumption, is 
implied in every jurisdiction in which the principles of the common 
law are recognized. The logical converse of this doctrine, viz., that a 
servant is to be regarded ae having assumed extraordinary risk of which 
h e  had, or ought to have obtained, knowledge before his injury was 
received, was also applied universally until comparatively recent times, 
and is still the prevailing rule in the United States." (See. 274.) 

I n  support of the above text, the author cites the English cases and 
decisions of the Supreme Court of the United States and the Federal 
circuit and district courts and the courts of Alabama, Arkansas, Cali- 
fornia, Colorado, Connecticut, Delaware, District of Columbia, Florida, 
Georgia, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, 
Naryland, Massachusetts, Michigan, Minnesota, Missouri, Nebraska, 
New Hampshire, New Jersey (North Carolina does not appear), Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Island, Tennessee, Texas, 

Utah, Vermont, 'Virginia, Washington, West 'Virginia, and Wis- 
(450) consin. See, also, Labatt, sees. 271, 174a, 276, and 280, and 

pages 632, 633, 640, and 641. 
"In all the English cases decided before the passage of the Employ- 

ers' Liability Act, the courts proceeded upon the hypothesis that an 
assumption of an extraordinary risk was properly inferred, as a matter 
of law. from the miere fact that the servant accepted or continued in the 
employment with a knowledge of its existence and a full comprehension 
of the enhanced danger to which he was exposed.'' (Sec. 280.) 

Judge Thompson in his work on Negligence says that if a servant, 
with knowledge of a defect in a machine which he is employed to 
operate, continues in the emplopm,ent without objection or complaint, 
he is deelmed to assume the risk of the danger; that this doctrine bs so 
plain that i t  could hardly be made plainer by multiplying special state- 
ments and explanations. (Sections 4608, 4609.) "It is a part of this 
doctrine." Judge Thompson says in another section (4701), "that the 
servant assumes the risks of known defects in machinery, tools, ap- 
pliances, etc., or of improper appliances furnished for the performance 
of a particular task, or where no proper applianceis are furnished, 
although the defect or danger results from the negligence of the master, 
or from the violation of a statute or a municipal ordinance." 
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I n  Butler v. E'razee, 211 U. S., 459, it is held that "One undetand- 
ing the condition of machinery and dangers arising therefrom, or who 
is capable of doing so, and voluntarily, in the course of amiplopnt ,  
exposes h i m l f  thereto, assumed the risk thereof, and if injury results 
cannot recover against the empoyer." 
In R. R. v. Archibald, 170 U. S., at pages 671 and 672, Mr. Justice 

Whi t e  (now Chief Justice) says: "The elementary rule is that i t  is 
the duty of the employer to furnish appliances free from; defects dis- 
coverable by the exercise of ordinary care, and that the employee has 
a right to rely upon this duty being performed. Whilst in entering 
the employment he assumes the ordinary risks incident to the business, 
he does not assume the risk arising from the neglect of the em- 
ployer to perform the positive duty owing to the employee with (451) 
respect to appliances furnished. 

"An exception to this general rule is well established, which holds 
that where an employee receives for use a defective appliance, and 
with knowledge of the defect continues to use i t  without notice] to the 
employer, he Cannot recover for an injury resulting from the defective 
appliance thus voluntarily and negligently used. . . . The employee 
is not compelled to pass judgment on the employer's miethods of business 
or to conclude as to their adequacy. He has a right to assume that the 
employer will use reasonable care to make the appliances safe, and to 
deal with those furnished relying on this fact, subject, of course, to the 
exception which we have already stated, by which when an appliance is 
furnished an employee in which there exists a defect known to him, or 
plainly observable by him, he cannot recover for an injury caused by 
such defective appliance if, with the knowledge above stated, he negli- 
gently continues to use it." 

The very case relied upon by the Court to sustain the statenwnt that 
a servant does not assume the risk arising from the wster 's negligence 
refers to the well established exception that the servant does assume 
the risk of injury resulting from the negligence of the m,aster when the 
conditions brought about by such nqligence are known to the, servant 
and the danger appreciated. R. R. v. McDade, 191 U. S., 67. 

I n  R. R. v. Shab t rom,  195 Fed., 729, i t  is said: "Although the risk 
of the nuaster's negligence and of its effect unknown to the servant is 
not one of the drdinary r i s k  of the emjployment which he assumes, yet 
if the negligence of the master or its effect is known and appreciated 
by the servant, or is obvious, or 'so patent as to be readily observed by 
him by the reasonable use of his senses, having in view his age, intelli- 
gence, and experience,' and he enters and continues in the employwnt 
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without objection, he elects to assume the risk of it, and he cannot re- 
cover for the damages it causes," citing R R. v.  Archibald, supra. 

A very comiprehemive review of the authorities on this question will 
be found in  Cordage Co. v. IWiller, 126 Fed., 508, in  which Judge 

(452) 8amborm says : "The authorities and opinions to which reference 
has now been made have forced our minds irresistibly to the 

conclusion that the following rules of law have become irrevocably settled 
by the great weight of authority in  this country and by the opinions 
of the Suprem,e Court, which, upon well settled principles, must be 
permitted to control the opinion's and actions of this Court: 

'(A servant by entering or continuing i n  the ernploym@nt of a master 
assumes the risks and dangers of the employment which he  knows and 
appreciates, and also those which an ordinarily prudent person of his 
capacity and intelligence would have known in his situation. 

"A servant who knows, or who by the exercise of reasonable, prudence 
and care would have known, of the risks and dangers which arose during 
his service, but who conti~iues i n  the employment without comiplaint, 
assumes those risks and dangers to the same: extent that he undertakes 
to assume tho% existing when he  enters upon the employment. 

"Among the risks and dangers thus assumed are those which arise 
from the failure of the mfaster to completely discharge his duty to exer- 
cise ordinary care to furnish the servant with a reasonably safe place 
to work and reasonably safe appliances and tools to use. 

"Assumption of risk and contributory negligence are separate and 
distinct defenses. The one is based on contract, the other on tort. The 
former is not conditioned or limited by the existence of the latter, and 
is alike available whether the risk assumed is great or small, and 
whether the danger from it is imminent and certain or remote and 
impobable. 

"The court below fell into an error when it instructed the jury that, 
although the plaintiff continued in the employment of the defendant 
by the side of the visible unguarded gearing, with full knowledge that 
the cogs which injured her &ere uncovered, still she could not be held 
to have assumed the risk of working by their side unless the danger 
from them was so imminent that persons of ordinary prudence wonld 
have declined to incur i t  under similar circuinstances." 

In. Xyner  v. Mining Co., 184 Fed., 43, Mr. Justice Vandevamter, who 
was then circuit judge, says: "As respects the first specification of 

negligence, i t  conclusively appeared that the absence of the guard 
(453) about the drum and lower cable was so, patent as to be reladily 

observed; that the enhanced danger arising therefrom, was so 
obvious that its appreciation by. the plaintiff was unavoidable in view 
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of his years, intelligence, and experience, and that undelr those condi- 
tions he voluntarily continues to work about the drum and cable. So, 
even if the absence of the guard was a negligent omission on the part 
of the defendant, the court wa,s bound to rule as a matter of law that 
the plaintiff assumed the risk," citing Butler v. Frazee, 211 U. S., 459. 
See, also, Brick Co. c. Miller, 181 Fed., 830; Katalla v. Rones,  196 
Fed., 30. 

I t  is ugeless to multiply authorities, because the standard by which 
assumption of risk will be measured in  construing the Federal act is 
indicated by the language of Mr. Jus t i ce  Vandevanter i n  Mondou, v. 
R. R., 223 U. S., pages 49 and 50. 

I n  referring to the departures from the comimon law made by the 
act, he says: "The rule that an em,ployee was deembd to assume the 
risk of injury, even if due to the employer's negligence, where the em- 
ployee voluntarily entered or remained in  the service with an actual or 
presumed knowledge of the conditions out of which the risk arose, is 
abrogated in all instances where the employer's violation of a statute 
enacted for the safety of his employees contributed to the injury." 

I think his Honor clearly fell into error prejudicial to the defendant 
in his instruction on the issue of contributory negligence. It is true 
that issue was answered in favor of the defendant, but the court gave 
the jury the right to answer that issue in  the affirmative upon the find- 
ing of facts that clearly entitled the defendant to have the second issue 
answered i n  its favor. His  Honor confused contributory negligence 
and assumption of risk in  such manner as to be misleading. Referring 
to the issue of contributory negligence, he says: 

"That is governed largely by the samre rules as applied to the ques- 
tion of assumption of risk. Did he continue to use the glass gauge 
when i t  was so obviously dangerous that a reasonably ~ r u d e n t  man 
careful of himiself would not do i t ?  Was the danger so apparent that 
a reasonably prudent man would cease to use that, and use the other 
ga;ge? I f  so, i t  would be your duty to answer the third issue 'Yes.' 

"But if the danger mas not so obvious that a reasonably prudent man, 
careful of himself, would not realize the danger of using the 
water glass, and he continued to use it, he would not be guilty (454) 
of contributory negligence. 

"If you find by the preponderance of the evidence that the water 
glass by which plaintiff was injured was not provided with a guard glass, 
and the condition of the water glass wais open and obvious and was fully 
knom-n to the plaintiff, and he continued to use such water glass with 
such knowledge and without objecting, and knew the risk incident 

373 



I N  THE SUPREME COURT. [I62 

thereto, then the court charges you that the plaintiff was guilty of con- 
tributory negligence, and you should answer the third issue 'Yes.' " 

I n  Schlenqmer v. R. R., 220 U. S., 590, it is held that: "There is a 
practical and clear distinction between assum;ption of risk and con- 
tributory negligence. By the former the employee assumes the risk of 
ordinary danger8 of occupation and those dangers that are plainly ob- 
servable; the latter is the odssion of the em,ployee to use those precau- 
tions for his own safety which ordinary prudence requires." R. R. v.  
McDade, 191 U. S., 64; Labatt on Master and Servant, pages 747, 749, 
767, and 772. 

I do not think the opinion of the Court in this caise is sound in as- 
suming that if plaintiff gave notice of the absence of the guard glass 
that alone would be sufficient to relieve him from the charge of assump- 
tion of risk. The authorities hold that there must be a complaint and 
promise to repair, and it must appear that the servant continued to 
work relying upon the promise. Labatt on Master and Servant, secs. 
418-419, and cases cited; Dailey v. Fiberloid Go., 186 Mass., 318; Hood 
v. Packkg Co., 133 S. W., 446. 

In  discussing the standard by which assumption of risk r r ~ & ~ t  be 
measured in our case, the Court starts out with the statement that a 
servant never assumes the risk of the negligence of the master, and ends 
with thc: authorities to the effect that "the assumption of risk implied 
from a servant's knowledge that a tool, instrum,ent, appliance, piece of 
machinery, or place of work is defective or dangerous is suspended by 

the master's promise to repair. 

(455) Without regard to a promise to repair, the court below in- 
structed the jury that a servant does not assume the risk of in- 

jury from danger created by the negligence of the master, and he refused 
to instruct the jury that if plaintiff continued to use the water glass with 
knowledge of its defective condition and without objection, and knew 
the risk incident thereto, he assumed the risk of injury. . 

To say that the employee assumes the risk if he continues to work 
in the presence of a know% danger without objection, and the employe0 
does not assume the risk of the master's neglience, is to assert a prop- 
osition and deny it in the same sentence. Yet in the opinion of this 
Court these two propositions are said to be established by the decisions 
of the Supreme Court of the TJnited States. 

This conflict is noted and is said to be reconciled by imposing upon 
the employee, if he wishes to be relieved from assumiption of risk, the 
duty of miaking complaint when he knows of a defect or could discover 
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i t  by the exercise of ordinary care, and by referring his conduct, when 
he does complain, to the principles of contributory negligence, at least 
for a reasonable time. 

I n  my opinion, this does not reconcile the conflict, because if the 
servant does not aswme the risk of the negligence of the master, i t  
can mlake no difference whether he makes complaint of the defect or 
not. I f  the defect resultd from the negligence of the master, and the 
risk is not assumed, what is the necessity for making complaint? 

The Hough case, ~vhich the Court says explains this ano.raialy, is 
based upon the assumiption that there was a complaint by the employee 
and a promise to repair, and under such circumstances the burden of 
the risk is shifted to the master for a reasonable time, unless the danger 
is so obvious that a man of ordinary prudence would not continue to 
work in the face of it, in which event the assumption of the risk re- 
mains with the servant in spite of the complaint and promise. 

I n  our case the evidence of the complaint and promise to repair was 
in direct conflict, and the instructions requested by the defendant were 
based upon the jury's finding that the plaintiff had not complained of 
the condition of the water glass. 

I n  any view of the charge of the court, there are conflicting (456) 
instructions on material points, and under such circumstances 
this Court should direct another trial. Wil l iam v. Haid, 118 N.  C., 
481; Edwards v. R. R., 129 N. C., 78; Westbrook v. Wilson, 135 N. C., 
402.. 

Cited: Irvin v. R. R., 164 N. C., 19 ; Benn v. R. R., 170 N. C., 150. 

I Revewed on writ of error, 233 U. S., 492. 

MOODY & MORGAN v. CULLOWHEE MINING AND REDUCTION 
COMPANY. 

I (Filed 28 May, 1913.) 

Contract-Breach-Measure of Damages-Evidence. 
In this action for damages for breach of contract, it is held that the 

evidence was sufficiently definite to be submitted to the jury upon the 
admeasurement of damages. 

APPEAL by defendants from Ferguson, J., at May Term, 1912, of 
JACKSON. 

3 75 
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Walter E. Moore, Alley d Buchanan, and 8. Brown Shepherd for 
p h n t i f s .  

G. C. Cowan ( b y  brief)  for defendant. 

CLARK, C .  J. The plaintiffs claim damages by reason of defendant's 
failure to give them the hauling contracted for, the plaintiffs having 
gone to considerable expense to equip themselves with team for the work. 

There are numerous exceptions, but the controverted mlatters are 
substantially as to the facts, and these were properly submitted to the 
jury. The defendant earnestly contended that there was not sufficient 
evidence or data from which the jury could find, with any certainty, 
the amount of damages sustained by the plaintiffs in consequence of 

- the breach of contract, if the jury should find, as they did, that the 
contract. was broken by the defendant, and that the plaintiff was ready 
and willing to perform his part of the contract. But upon examination 
of the evidence we find sufficient to go to the jury upon all the issues 
submitted. After full consideration of the record and the exceptions, 

and the very full brief filed by counsel for the defendant, we 
(457) think the case has been fairly tried, and that the defendant has no 

cause to complain of error in any of the particulars assigned. 
No  error. 

IN RE W. P. BLACK. 

(Filed 28 May, 1913.) 

1. Criminal Law-Imprisonmentseparate Convictions-Concurrent Terms- 
Judgments Void for Uncertainty. 

Where a prisoner has been convicted and sentenced to imprisonment 
for two or several separate criminal offenses, a sentence of the court that 
each successive term shall commence from the expiration of the term 
next preceding is not void for uncertainty, but unless this is stated in 
the judgment, the sentences for the various terms will run concurrently. 

2. Criminal Law-ImprisonmentConditional Pardon-Concurrent Terms- 
Courts-Record-Habeas Corpus. 

Where one convicted of a criminal offense appeals from the judgment, 
and subsequently withdraws his appeal in open court and commences to 
serve his sentence, the record made by the court will not prejudice his 
rights, when upon habeas corpus it appears that he had Peen taken into 
custody upon the violation of a conditional pardon granted by the Gov- 
ernor, and that the two terms of imprisonment having run concurrently, 
he had served them both. 
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APPEAL by defendant from order in  habeas corpus proceedings ren- 
dered by Carter, J., at chambers, 27 Ilecember, 1912; from BUNCOMBE. 

The facts are stated in the opinion of Mr. Justice Brown. 

Attorney-General and Assistant Attorney-Genera2 for the State. 
W.  P. Brown and J.  Scroop Styles for appellalnt. 

BROWN, J. The petitioner Black was brought before the judge, i n  
obedience to a writ of habeas corpus, by the Sheriff of Buncombe 
County, to try the legality of the imprisonment of the petitioner, 
who was then in  prison by virtue of an order of Long, J., at the (458) 
December Special Term, 1912, of Buncombe. 

At the November Term, 1908, of BUNCOMBE the petitioner was found 
guilty of a nuisance, and was sentenced to a term of 22 months on the 
public roads, from which judgm,ent he took an appeal to this Court; 
the judgment was affirmed, and petitioner was taken in execution on 
said jndgm,ent on 2 June, 1909. On 18 January, 1910, petitioner was 
granted a conditional pardon. 

A t  the July Special Term, 1911, and while petitioner was at  large 
by virtue of said conditional pardon, he was tried for keeping liquor 
for sale in Buncombe County; was convicted and sentenced to a term 
of twelre w n t h s  on the public roads of said county, from which judg- 
ment he gave due notice of appeal to the Supreme Court, and entered 
into the appearance bond required by the court pending such appeal; 
was released from custody, but the petitioner did not prosecute the 
appeal. 

On 4 August, 1911, petitioner was taken in custody upon the Gov- 
ernor's revocation of the conditional pardon aforesaid, and entered upon 
the service of the remlainder of his said original term of 22 months. 
At  the criminal term of Superior Court of Buncombe which convened 
on 14 August, 1911, petitioner appeared in open court and gave due 
notice of the withdrawal of his appeal from the last conviction afore- 
said anil announced his readiness to serve the term imposed upon said 
conviction, petitioner being at the time in custody and serving the sen- 
tence in the other case. 

The presiding judge had no entry made on the docket of August 
Term, 1911, of the withdrawal of the appeal and of the submission of 
the prisoner to the judgment and sentence rendered at  July special term. 

I t  is admitted, and the judge finds as a fact, that if the sentence in  
the two cases runs concurrently, the prisoner hhs served the full term 
in both cases. 
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I t  seems to be well settled by many decisions and with entire uni- 
formity that where a defendant is sentenced to imprisonment on two 

or more indictments on which he has been found guilty, sentence 
(459) may be given against him on each successive conviction; in the 

case of the sentence of imprisonment each successive term to 
commence from the expiration of the term next pewding.. I t  cannot 
be urged against a sentence of this kind that i t  is void for uncertainty; 
i t  is as certain as the nature of the matter will admit. But the sentelnce 
must state that the latter term is to begin at the expiration of the former 
one; otherwise, i t  will run concurrently with it. 25 A. & E- ( 2  Ed.), 
307, 308. 

I t  is absolutely essential that the last sentence shall state that the 
term of imprisonment is to begin at expiration of former sentence, in 
order to prevent the prisoner from serving the two sentencas concur- 
rently with each other. U. S. v. Palterson, 29 Fed., 175 ; I.n re Jackson, 
3 MacAr.thur (D. C.), 24; Fortson v. EZbcrt County, 150 'L41a., 344; 
E z  partr @afford, 25 Nev., 101 ; Ex parte Ilunt, 28 Texas App., 361. 

The fact that no entry was made on the records of the court at 
August term of the withdrawal of the appeal is imimaterial. 

It is found as a fact that the prisoner appeared in court in person 
at said term, and through his counsel withdrew his appeal and sub- 
mitted himself to the sentence of the court. It was the duty of the 
judge to have then directed the proper entries. The prisoner had no 
control over the records and did all the law required of him. The over- 
sight of the judge cannot prejudice the prisoner's rights. 

As the second sentence failed to state that it was to bekin at the 
expiration of the first, the two sentences ran concurrently. 

The prisoner is discharged. 
Reversed. 

C'iled: Hannah v. Hyatt, 170 N. C., 638; S. v. Cathey, ib., 796. 

(460) 
YADKIN LUMBER CO. v. JOHN M. BERNHARDT. 

(Filed 28 May, 1913.) 

1. Deeds and Conveyances-Grants-Boundaries-Questions for Court- 
Questions for Jury. 

What are the termini or boundaries of a grant or deed is a matter of 
law; but where they are is a question of fact. The court must determi.ne 
the former question, and it is for the jury to ascertain the latter. 
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2. Same-Natural Objects-Course and Distance. 
Where there is a call for natural objects, and course and distance are 

also given, the former are the boundaries, and the latter merely guides . to them; and in applying the principles, where the line of another tract 
is called for and the same is identified, fixed, and established, such line 
is considered as a natural object. 

5. Same. 
Where the call in a conveyance of land is to the line of another tract 

which is identified, fixed, and established, it will ordinarily control the 
course and distance given, when in conflict, for thex are considered 
merely as guides to the line called for. 

4. Same-Par01 Evidence-Questions. 
The determination of an action to recover land was made to depend 

upon the interpretation of the calls in a grant to C., a s  follows: 100 
acres, etc., beginning a t  a white pine, running thence 10 poles to a white 
pine, corner of 150-acre tract; thence 86 poles to white oaks, etc., "thence 
east to a stake in the line of a 50-acre tract"; thence south 96 poles to a 
stake, etc.; thence west, etc., to the beginning. There was evidence tend- 
ing to show that C. owned two 50-acre tracts a t  the time, and to run the 
line to the corner of one of them would deflect it a. little from the course 
-called for in the grant, and extend the line from 167 poles to  308 poles, 
and by following the course and distance from the point in the remaining 
calls in the deed it would include the locus in quo: Held, the former 
calls in the grant having been fixed, it was a question for the jury to de- 
termine upon proper evidence what 50-acre grant was intended by the call, 
"east 167 poles to a stake in the line of a 50-acre tract," and they should 
consider on that question the evidence that C. had a 50-acre grant, to be 
reached by a slight deflection of the course and extension of the line; 
and also, as relevant to the inquiry in this case, that the warrant and 
entry of survey contained as a part of the description, that the grant 
began a t  or near the 150-acre grant of C., an admitted point, and included - 

all the land between that and a 50-acre tract which sought to be identi- 
fied as a line called for in the conveyance relied upon. 

APPEAL by defendant from Lyon, J., at November Term, 1911, (461) 
of GALDWELL. 

Ejectmeqt. Plaintiff introduced two grants covering the land in 
uontrovers;y, bearing date: 2s December, 1875, and as to such land, con- 
nected itself by mesne conveyances with the grantees, and offered evi- 
dence further tending to show tresphsses on the same by defendant. 

"Plaintiff further adduced eviderice tending to show that at  the time 
t5e 100-acre grant, No. 566, was taken out by William Cottrell, James 
Cottrell had a 25-acre grant immediately east of the northern line1 of 
said grant;  also a 50-acre grant immediately east of Grant No. 3390; 
also that William Cottrell had land south of No. 3390, and that  the 
same William Cottrell had a 50-acre grant lying to the south of Grant 
No. 566. Evidence was also adduced tending to prove that an exten- 
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sion of the north line of Grant No. 566 from figure 2 by way of 5 east 
as called for in  that grant would strike the James Cottrell 25-acre grant 
and not the William Cottrell 50-acre grant." 

Defendant offered in  evidence Entry No. 1333, as follows: "Williim 
Cottrell, Sr., enters and locates 100 acres of land on the Long Ridge 
Branch, waters of Buffalo Creek, beginning at  or near his corner of 
his 150-acre tract, including all the land between the 150- and 50-acre 
tracts. November 6, 1854." And the warrant of survey on said entry 
formally stated and certified as follows: "You are hereby directed and 
required, so soon as may be, to lay off and survey for William Cottrell 
100 acres of land on the Long Ridge Branch, waters of Buffalo Creek, 
beginning at  or near his corner of his 150- and 50-acre tracts, entered 
6 November, 1854." And the certificate of survey on said warrant, 
with plat attached to State's Grant No. 566, containing the description, 
"Begins at  a white pine and two chestnut trees by the Falls of Pounding 
Mill Branch, and runs north 10 poles to a white pine, corner of a 150- 
acre tract, the same course with the1 line of said tract 86 poles to two 
white oaks on the east side of a hill, then east 167 poles to a stake in 

the line of a 50-acre tract, thence south with that line 96 poles 
(462) to a stake in  a line running east from the beginning, then with 

that line west to the beginning." 
And Grant No. 566, containing the following calls: "One hundred 

acres lying and being in the county of Caldwell, on the waters of Buf- 
falo. Begins at  a white pine and two chestnut trees by the Falls of 
Pounding Mill Branch, and runs north 10 poles to a white pine, corner 
of 150-acre tract, the same course with the line1 said tract 86 poles to 
two white oaks on the east side of a hill (then east 167 poles to a stake 
i n  the line of a 50-acre tract), thence south with line 96 poles to a 
stake in a line running east from the beginning, then with that line 
west to the, beginning. Emtered 6 November, 1854." 

Plaintiff then introduced a grant to William Cottrell for 50 acres, 
NO. 3390, lying entirely from 666. 

I n  order to a better understanding of the questions in controversy and 
the admissions of the parties, the plat is inserted on opposite page. 

Admissions were then m.ade as follows: "That the beginning corner 
of the grant, No. 566, is marked on the court mlap at the point 1 with 
the hand pointing towards it, and that such is the beginning corner of 
,said grant. I t  is further admitted that the second corner in said grant 
is at the point marked W. P. on map, 10 poles north of 1, and that such 
point is a corner of a 150-acre tract. I t  is further admitted that the 
third corner of Grant N'o. 566 is at  the point marked 2 W. O., with the 
hand pointing towards the figure 2, as shown on the court map, and 
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that such point is 86 poles north of the white pine and 96 poles north 
of the beginning corner-the white pine and two chestnuts by the Falls 
of 'Pounding Mill Branch9-and that the two white oaks at the figure 2 
are on the east side of a hill." 

And further: "That the William Cottrell, senior, who obtained a 
grant for lands represented on the map as Grant No. 566, was the same 
person as the William Cottrell who obtained a grant of lands shown on 
the map m Grant No. 3300, for 50 acres. Plaintiff further admits 
that Grant No. 3390 is correctly located as shown on the miap. Plain- 
tiff further admits that the defendant holds proper mesne conveyances 

from William Cottrell that constitute a good paper title, noth- 
(464) ing else appearing, to such lands as are properly covered by 

Grant No. 566." 
I t  will thus appear that locus in, quo als represented on the above plat 

is included within the letter X and figures 3, 4, 6, and if Grant 566 
under which defendant claimls is "to be co'rrectly located in exact accord 
with course and distance," i t  would be represented on the miap by the 
figures 1, 2, 5, 6, and would not include this land, but if i t  may be and 
is properly extended to the William Cottrell 50-acre grant, NO. 3390, 
making the oorthern line 308, instead of 167 poles, it would then in- 
clude the land in rontroverq and be represented on the plat by the 
figures I, 2, 3, 4. On the facts in evidence, the court held and so 
charged the jury, that in locating the defendant's Grant No. 566, the 
course and distance would control, and the defendant's title, more espe- 
cially in reference to running the call east, 167 poles under the same, 
would stop where the distance gave out and go where the course carried 
it, regardless of the additional call, "to the line of a 50-acre tract," the 
court holding that such addition to the call is too indetinitet to affect 
the location, etc. There was verdict for plaintiff establishing the lines 
at 1. 2, 5, and 6. Judgment on the verdict, and defendant appealed. 

Gotcncill & Y o u n t  and E d m u n d  Jones  for plaimti f .  
Lawrence Wakef ie ld  and M a r k  Squ i res  for defendant .  

BOKE, J., after stating the case: I n  I 'a tem v. Paime, 11 N. C., 64, 
it was held: ''What are the termini or boundary of grant or deed is 
matter of law; where these termini axe is datter of fact. The, court 
must determine the first. and to the jury i t  belongs to ascertain the 
second. Where there! is a call for natural objects, and course and dis- 
tance are also given, the former are the termini, and the latter merely 
points or guides to i t ;  and, therefore, when the natural object called 
for is unique, or has properties peculiar to itself, course and distance 
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are disregarded; but where there are several natural objects equally 
answering the description, course and distance may be examined to 
ascertain which is the true object; for in such case they do not 
control a natural boundary, but only serve to explain a latent (465) 
ambiguity." 

The principles embodied i n  this statemlent have been frequently ap- 
proved in our decisions, as in Lumber Co. v .  Hutton, 159 N. C., 445; 
Sherrod v. Battle. 154 N.  C., 346; JIitchell v. melborn, 149 N. C., 347; 
Whitaker v. Cover, 140 N.  C., 280; F i n c a m m  v.  Sudderth, 140 N.  C., 
246; Rnnaparte v. Carter, 106 N.  C., 534; Mwrray v. Spence, 88 N. C., 
357; Corn v. McCrary, 48 N. C., 496; C a q b e l l  v. Branch, 49 N.  C., 
313. From these and @any other cases on the subject, it will appear 
further that in reference to course and distance the call in deed for the 
line of another tract of land is to be considered and dealt with as a '  
natural object, and, applying the doctrine, it may be taken a,s a fully 
established positmion in our law of boundary, "That where thei line of 
another tract is definitely called for as one of the t e r d n i  of a call in a 
grant or deed, and this line is fixed and established, it will oontrol a call 
by course and distance." .Lumber Co. zn. Hultofi, supra; Whitaker v .  
Cover, supra; Fincannon v. fludderth, supra. 

I t  will be noted that in order to the proper application of this prin- 
ciple, the line called for mnst be "identified, fixed and established," or 
the position does not govern; but when the coditions exist which call 
for its application, it is then not a question of whelther the writer of the 
deed or the parties to i t  intended to take in so much land or to extend 
the line of the principal dead to so great a length, but, in the language 
of Henderson, J., in Tatem v. Bawyer, supra, ('Where1 there1 is a call 
for natural objects, and course and distance are also given, thei former 
are the. termini and the latter merely points or guides to it." And if 
the line is properly fixed and established pursuant to recognized rules 
it makes no difference whether i t  was marked or unmarked. Corn v. 
JfcCrary, 48 N. C., 496. 

The learned judge who tried the cause was no doubt familiar with 
the principle to which we have referred, but held that it should not 
prevail in this cas;, being of opinion that the call of defendant's grant 
and deeds, to wit, '(thence east 167 poles to a stake on the line 
of a 50-acre tract," was too indefinite to permit the reception of (466) 
par01 testimony either to identify or place the corner. But the 
authorities more directly relevant do not sustain this view. Thus in 
Lazureme v. Hym,an, 79 N. C., 209, the call of the deed was, "Begin- 
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ning a t  the north corner of the store," the store standing equally east 
and west and having two north corners, held that the case presented a 
latent ambiguity, to be explained by parol testimony. 

I n  G r a y b e d  1). Powers, 76 N. C., 66, the call in  dispute was, '(thence 
S. 33 West 100 poles to a stake in Sirneon Graybeal's line," and i t  was 
held, among other things : 

1. A call for the line of another tract of land is "a natural boundary," 
and controls course and. distance. 

2. I n  mnning the call, the line must be run ~ t ra igh t ,  so as to strike 
the line called for, making as small a departure as may be from the 
course and distance called for in  the grant. 

3. Where there are two lines answering the call, the jury, in de- 
termining which is meant, may consider the circumstance that lines 
were run by the surveyor and corners made a t  the t i w  of the survey, 
leading to one of them. 

And, speaking more directly to the facts, Pearson, C. J., delivering 
the opinion, said: "In our case there is a natural boundary, 'Simeon 
Graybed's line,' but it so happens that Simeon Graybelal owned two 
tracts, one a 30-acre tract, which I will call Tract No. 1, and another 
tract which I will calI Tract No. 2, lying west of Tract No. 1, and 
distant from it some 30 or 40 poles. It is evident from, that plat that 
'the Sinmon Graybeal line' called for is either the north or south line, 
boundiug Tract Eb. 1 on the west and marked C D, or i t  is the north 
and south line, bounding Tract KO. 2 on the east and marked F E. 
Which of these two links is the one that is called for is 'the governing 
fact in  the location of the defendant's grant,' and ought to have been 
distinctly left to the jury with inatructions to consider all the evidence 
and the surroundings of the case, including the marked line and cor- 
ners, etc." 

Again, in T o p p i n g  v. Bndler, 50 N. C., pp. 357-359, the call was, 
"thence southerly 80 poles to the patent line, thence with the patent 
line," etc., and it was h d d :  "Where one of the calls in a deed was for a 

patent line, and there was one patent proved, a line of which 
(467) would be reached by extending the line in question beyond the 

distance called for, and no other patent was alleged to1 be near 
the premises, i t  was held that the call was sufficiently definite to allow 
the extension of the line to the patent line." 

The former corners of the William Cottrell 100-acre Grant No. 566 
having been fixed, a proper application of the principle of these deci- 
sions will require that on the call of- said grant, "then east 167 poles 
to a stake in the line of a 50-acre tract," the question be submitted to a 
jury to determine what 50-acre grant was intended and where the same 
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is properly placed, and on considering the question, the fact that the 
same William Cottrell had a 50-acre grant to be reached by a slight 
deflection of the course and extending the line from 167 poles to 308 
poles, and that both on the entry and warrant of survey of Grant 566 
for 100 acres ax part of the description, "beginning at  or near the 
corner of his 150-acre tract, including all the land between the 150- and 
50-acre tracts," are circumstances relevant to the inquiry. I f  the jury 
are unable to identify the 50-acre tract called for or to satisfactorily 
place the same, the courses and distances as given in  the grant should 
prevail. 

For  the error in  excluding the testimony, defendant is entitled to a 
new trial, and it is so ordered. 

New trial. 

CIARK, C.' J., dissenting: Grant No. 566 contains the following 
calls: "100 acres lying and being in the county of Galdwell, on the 
waters of Buffalo. Begins at  a white pine and tm7o chestnut trees by 
the Falls of Pounding Mill Branch, and runs north 10 poles to a white 
pine, corner of 150-acre tract, the same course with the line of said 
tract 86 poles to two white oaks on the east side of a hill (then east 167 
poles to a stake in  the line of a 50-acre tract), thence south with line 
96 poles to a stake in a line running east from the beginning, then with 
that line west to the beginning. Entered 6 November, 1854." 

I t  was admitted that the beginning corner of Grant No. 566 (468) 
as marked on the map, at  the point 1, is the true beginning, and 
that the second corner is at  the point marked W. P. on the map, 10 
poles north of 1, and that such point is the corner of 150-acre tract. I t  
was further admitted that the third corder of Grant 566 is at  the point 
marked 2 W. O., and that such point is 86 poles north of the white pine 
and 96 poles north of the beginning corner-the white pine and two 
chestnuts by the; Falls of '(Pounding Mill Branch9'-and that the two 
white oaks at the figure 2 are on the east side of a hill. 

There was no difficulty whatever in locating the grant according to 
course and distance, especially with these points admitted. The court 
properly charged that, under these circumstances, "course and distance 
control, and that the defendant's title to the 100-acre grant would stop 
wherever the distance gave out and would go where the course carried 
it, regardless of the additional call, 'to the line of a 50-acre tract'; the 
court holding that that addition to the call was too inde~finits, and the 
jury should find as a fact on the evidence that the corner was where the 
distance gave out and where the course went to. 

162-25 385 
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Surely this cannot be error, when to consider the additional call, ('to 
the line of a 50-acre tract," would miake the call indefinite and uncer- 
tain, and indeed render uncertain that which before was certain. 

I t  has been universally held by this Court in a line of decisions be- 
ginning as far  back as H a r r y  v. Graham,  18 N. C., 76; and continuing 
to  the present, that "the course and distance called for must control 
unless there is another call more definite and certain t h a n  course and 
distance." 

The additional call here is  "to a stake in a 50-acre tract." This 
could not possibly be made more indefinite nor uncertain. It is a call 
for an unfixed and unmarked point and in no particular grant. The 
grant is not even designated by the name of a grantee. There is evi- 
dence that there are three 50-acre tracts near this grant. One is east, 
though i t  is ~ r k e d  25 acres; another a little south of east, which the 

defendant wishes the jury to guess is the one intended, and an- 
(469) other nearly southeast. Indeed, "50-acre" tracts in  that section 

are known to be as thick as the traditional blackberry. 
Besides, there is no evidence) whatever that the lines of the 50-acre 

tract wl~ich the defendant '(guesses" is the correct one had beon sur- 
veyed at the time that Grant No. 566 was taken out. It was stated on 
the argument that in fact i t  had not been, but that merely the east 
line thereof had been laid down on a plat. As the first line of said 
qrant was on the east side of it, the west line of that tract, which would 
be the line in which the "stake" would necessarily be, could not be desig- 
nated, and there was nothing to show the shape of said tract or where 
the west line would be found. 

I t  is impossible to find a m,ore uncertain call than for a stake,, in  the 
unsurve;yed wmt line, of a 50-acre tract, which is not identified, whose 
owner is not even known, and the shape of which was not indicated. 
r ,  1 h e  west line, when finally surveyed, might be nearer or farther from 
the east line of said tract. The owner of the tracti is not named, the 
we,st line is not located, and "a 50-acre tract" is common in that section, 
and three of them are shown in  this evidence, to be somewhere m,ore or 
less east of Grant No. 566. 

I t  is true that in Cherry  v. X l a d ~ ,  7 N. C., 82, the Court held that 
when the boundary of another tract is aalled for it would be considered 
a natural boundary and m,ore certain than course and distance, "pro- 
vided ii be szc@ciently established." I n  Lumber  Co. v. H u t t o n ,  152 
N. C., 537, the Court held that when the course, distance, 'number of 
acres, and plat are more definite, and the application of the call for the 
boundary of another tract was inconsistent, tho latter must give place 
to the former, for '(the reason for the rule had ceased." The rula in  
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Chewy v. Slade is not a statute, neither is there any sacredness attach- 
ing to it. I t  was simply a judicial expression of the opinion that when 
under the circu~srtances the boundary of another tract offered more 
certainty than the other descriptions, the call for the boundary should 
govern. 

I n  Lwmber Co. v. Hutton, 159 N. C., 445, it was held that the call 
for the boundary should govern, because additional evidence had been 
offered on the second trial, which showed th'at the boundary of another 
tract was "a well recognized and established line," and was so 
found to be by the jury. But even then there were two dissent- (470) 
ing opinions, for the result had been to give the grantee fourteen 
times the acreage named in  his grant and plat. That surely should 
have been the ultima thzcle of the doctrine; but if wet are now to hold 
that, notwithstanding definite courses and distances and admitted cor- - 

ners, the call for a stake in  the unmarked boundary of an unlocated 
tract of an indefinite owner is to govern by the force of attraction, then 
indeed we are on a bonndless and uncharted sea, without course and 
distance, and with the compass diverted from its direction by a power 
without limit and an attraction beyond calculation. 

The general rule has always been that land must be located according 
to the primary calls of the deed, unless there are others wore certain, 
and that an uncertain description should yield to one which is  certain 
and less liable to disappoint the intention of the parties. I n  the case 
a t  bar the call for a shake unmarked in  the line of "a 50-acre tract" 
is not a more certain call and does not bring this case within the ex- 
ception to the well-known general rule that course and distance will 
govern, urdess the line of another tract which is "known and estab- 
lished" is called for. To grant the defendant's contention gives him 
200 acres instead of the 100 which the State granted him and which is 
all he paid for. 

Cherry 21. Slade is not a general rule, but it i8s an, exception to dhe 
general rule, and is only to he applied in  those cases in  which such 
exception is  called for by reason of its furnishing' gre~ater certainty. 
The exception should not destroy and swallow up the rule. The de- 
scription about which there is the least liability of error should be 
adopted, to the exclusion of the other. Campbell v. Branch, 49 N.  C.. 
313. 

Them u.ns no evidence by which the jury could locate "a" 50-acre 
tract called for in  the defendant's grant, nor any evidence that the west 
line of such tract, nor any line thereof, had been run and mlarked. The 
course and distance in  Grant No. 566 were not only the most certain 



I N  THE SUPREME COURT. 

means, b u t  indeed t h e  only means b y  which said g r a n t  could be  
(471) located, a n d  h i s  H o n o r  properly told t h e  j u r y  t o  follow the  defi- 

n i t e  courses a n d  distances therein given. 

BROWN, J., concurs i n  dissent. 

Cited: Boyden v. Hagarnan, 169 N.  C., 203;  Power Co. v. Savage, 
170  N. C., 628, 633;  Gray v. Coleman, 171 N.  C., 347;  Nelson v. Lineker, 
172  N. C., 282. 

BALL-THRASH & CO. v. A. H. McCORMICK. 

(Filed 28 May, 1913.) 

1. Judgments-Nonsuit-Evidence, How Considered. 
The notes sued on i n  this action were indorsed t o  a bank, and there 

being evidence that  the plaintiff had taken them up from the bank be- 
fore the commencement of the action thereon, and also evidence contra, 
and plaintiff's appeal being from a judgment of nonsuit, i t  will be as- 
sumed that  the plaintiff's evidence on that question is  true. 

2. Evidence-Book Entries-Nonsuit. 
Book entries are generally incompetent except for the purpose of re- 

freshing the memory of the one who made them; and where the appeal 
is  from a judgment of nonsuit, and the entries a r e  offered by the defend- 
an t  with evidence per contra to disprove the transfer of a note before 
suit was brought, they become immaterial under the rule that, in  such 
cases, the  evidence is to be viewed in the light most favorable to the 
plaintiff. 

3. Judgments-Nonsuit-Erroneous in PartPractice. 
Where a judgment of nonsuit has been entered in a suit to recover 

upon a certain note, also involving the question of a lien, it becomes 
unnecessary to  consider the plaintiff's right to the  lien when i t  appears 
that  there was error committed in  allowing the judgment of nonsuit 
regarding the recovery upon the debt. 

4. Actions-Notes-Pledgor-Parties. 
A holder of a note, who has deposited it  a t  a bank as  collateral secur- 

ity t o  his own note given for borrowed money, may sue and recover 
from the maker of the collateral note, if he pays his debt to the bank 
before the trial or judgment rendered, takes up the collateral note, and 
produces i t  at the trial so that  i t  may be canceled for the protection of 
his debtor, without making the bank a party to the action. 

6. Same-Judgments-Payments Into CourtPractice-Cancellation. 
Where a holder of a note has pledged i t  as  collateral to a note given 

by him for borrowed money, he still has a t  least a distinct beneficial or 
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equitable interest in the note pledged, and is a real party in interest 
(Revisal, sec. 400), and may sue thereon without making the pledgee a 
party, if he produces the note in court, so that a judgment may be so 
framed as to protect the rights of his debtor, if he pays the judgment; 
and for the protection of all the parties, the court should order the note 
in the hand of the plaintiff to be deposited with the clerk for cancellation 
upon its payment. 

6. Parties, Defect of-Objections and Exceptions-Practice-Nonsuit, 
Objection in a suit upon a note pledged by the payee as collateral, 

that the pledgee was a necessary party to the action, must be taken by 
demurrer when the defect of parties is apparent upon the face of the 
pleadings; and when not thus apparent, it must be taken by answer; 
and a judgment of nonsuit based upon defect of parties is erroneously 
granted. 

APPEAL by plaintiff from Bragaw, J., at January Term, 1913, (472) 
of BUNCOMBE. 

Action upon promissory notes. The evidencei tended to show that 
plaintiffs, at  the request of defendants, installed a heating plant in  their 
residence for the price of $684. When the work was completed, 10 
January, 1911, the defendant A. 31. McCormick gave to plaintiffs his 
three promissory notes, each in the sum of $288, and due, respectively, 
thirty, sixty, and ninety days after their date. Plaintiffs indorsed the 
notes for value to the Amelrican National Bank of Asheville, N. C., the 
bank discounting the same 11 January, 1911, and afterwards the firat 
note was paid and $50 paid on the other two notes in  December, 1911. 
The defendants, A. H. McCormick and wife, having refused to pay tho 
other two notes, plaintiffs were notified by the bank that they would be 
expected to take oare of theim, and thereupon plaintiffs gave to'the bank 
their notes for the full amount of the balance due, and the two notes 
of defendants to the plaintiffs were deposited with the blank as  collat- 
eral security. The evidence was conflicting as to when this was done, 
whether in  1911, before this action was commenced, or in  February, 
1912, after it was commenced, the summons having been issued 
and served on 10 January, 1912. There was much evidence (413) 
taken as to the quality of the heating plant, but, in the view we 
take of the case, it is not necessary that i t  should be stated here. The 
court, a t  the dose of the evidence, having intimated that plaintiffs could 
not recover, they submitted to a nonsuit and appealed. 

L e e  & Ford for plaifitifl:~. 
James H. Merrimon for defendards. 

WALKER, J., after stating the case: As the evidence was conflicting 
upon the question whether the two unpaid noteis were taken up by 



I N  T H E  SUPREME COURT. [I62 

BALL-THRASH v. MCCORMICK. 

plaintiffs in 1911 or in February, 1912, after this suit was brought, we 
must assume, in favor of plaintiffs, that i t  was during the former year, 
as the evidence must be considered in the best light for thelq drawing 
all reasonable inferences therefrom necessary to sustain their case, and 
rejecting the defendad's testimony, which is adverse to the plaintiffs. 
Brittain I ) .  E'esthall, 135 N.  C., 492; Freeman v. Brown, 151 N. C., 
111; Deppe v. R. R., 152 N. C., 79; Boddie v. Bond, 154 N .  C., 359. 
We do not think the learned judge could have rested his opinion upon 
the testimony of the defendant's witness, as to the entries in the blank 
books, as he did not make the entries, and the clerk, who did make 
them, was then in the bank and perfectly accessible as a witness. Jus- 
tice Beade said in Sloan v. McDowell, 75 N.  C., 29 : "The entries of a 
merchant's clerk are not evidence! against a third person. I t  would 
be very dangerous if they were. They are not under oath and are not 
subject to examination. The clerk himself must be produced. I f  his 
nyemory be a t  fault, it may be that he can refresh it by hB entries- 
that is all." But we need not pass upon the competency of this testi- 
mony, for the court, as we have seen, could not force a nonsuit of the 
plaintiffs upon the defendant's evidence, even if it was competent. 
Boddie v. Bond, supm. 

The question then is, and we presume this is the one the judge d e  
cided, Can the plaintiffs as pledgors of the notes to the bank, as col- 
lateral security, mantain this action without the presence of the bank 

as a party? We must premise that i t  appears from the evidence 
(474) that the note of plaintiffs to the bank was paid and the collat- 

erals taken up before the trial of this case, that is, in  November, 
1912, the trial having occurred at January. Term,, 1913. I t  was not 
denied that plaintiffs had paid the notes and were the legal and equita- 
ble owners thereof at the time of the trial, and one of defendant's 
witnesses testified that they were paid in  November, 1912. 

We need not consider the question as to the, validity of the lien, as 
the plaintiffs were, at least, entitled to a judgment for the debt, if 
entitled to recover at all, and the nonsuit deprived them of this right. 
Two isSues were submiited: one as to the debt, and the other as to the 
lien, and plaintiffs miust have failed in their prdof as to both beifore 
we can hold that the opinion of the judge was correct and the nonsuit 
proper. 

The bald question, therefore, is, Can a pledgor, who has deposited 
note~s with a bank as collatelral, sue and recover upon the same, if he 
pays his debt, takes up the collateral notes and produces them at the 
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trial, so that they can be canelcd for the protection of the debtor? 
We will answer this question in the affirqative, as we think it i s  in  
accordance with principle and authority. 

First, let us consider the nature of a pledge. It has been well de- 
fined in the leading case of Doak v. Bank, 28 N. C., 309, with reference 
to a transaction very much like the one presented in this case. "A 
mortgage of personal property in  law differs from a pledge; the former 
is a conditional transfer or conveyance of the property itself; and if 
the condition is not duly performed, the, whole title vests absolutely 
at law in the mortgagee, exactly as it  does in a mortgage of lands; the 
lattes, a pledge, only passes the posse~ssion, or at most is a special prop- 
erty in the pledge, with the right of retainer, until the debt is paid. 
A wr tgage  is a pledge and more, for it is an absolute pledge, to becow 
an absolute interest, if not redeem!ed in a certain time. A pledge is a. 
deposit of personal effects, not to be taken back, but on payment of a 
certain sum, by express stipulation, to be a lien upon it. Jones v. 
Smith, 2 Ves. Jnn., 378; 4 Kent Com., 138 (3 Ed.) ; 2 Story Eq., 227. 
Generally speaking, a bill in equity to redeem will not lie in 
behalf of a pledgor or his representatives, as his remedy is at (475) 
law, upon a tender of the money. 2 Story Eq., 298; 1 Ves., 298. 
We see that there is a very marked difference between a mortgage and 
a pledge of personal property." The pledgor, therefore, has a distinct 
interest in the thing he has pledged, and having it, there is no relason 
why he should not have a remedy in the court for its protection, for 
when there i s  a right, there is said to be always a remedy. I t  may be 
replied that if he is allowed to sue and recover, the debtor m,ay be sub- 
jected to a double paymient; but n i t  at all, for reason tells us, and the 
cases show, that the court will so shape the judgmient as to protect both 
the debtor and the pledgor, and this can the more easily be done under 
our reformed procedure. There are three waps by which the debtor 
and the pledgor clan be protected: first, by making the pledgor a party 
plaintie, if he is willing, or if not, then a party defendant; second, by 
providing in the judgment that the money collected under the process 
to enforce the jud,gment shall first be applied to the discharge of the 
dcbt due the pledgor; and, third. by the pledgor redeeming his pledge 
before the trial and judgment, as was done in this case. I t  will not 
do to answer that the pledgee was not made a party in  this case, for 
that would be only an objection based upon a defect of parties, which 
cannot bp taken by a nonsuit, but only by dem'urrer or answer, and if 
the defect appears, the court will order the proper party to be brought 
in by process. This was expressly held to be the result of the reformed 
procedure in Carpenter v. .Miles, 56 Ky., 598, a case resembling this 
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one in its facts. There the Court said: "A defect of parties, apparent 
upon the face of the petition, is cause for demurrer; and when not thus 
apparent, is an objection to be taken in answer. (Civil Code, ssc. 123.) 
An answer presenting such objection may be regarded as a dilatory 
plea; not, however, resulting, even when sustained by proof, in a dis- 
missal or abatement of the action, but furnishing a ground for an order 
of court requiring the additional parties to be made on pain of dis- 
missal without prejudice." I t  appears that the plaintiff had retained 
a valuable interest, a8 pledgor, in the collateral ~o te s ,  and was a "real 

party in interest," within the meaning of Revisal, see. 400, and 
(476) had at least an equitable or beneficial interest, if not the legal 

title, and such an interest may form the basis of an action to 
recover the property in which it is claimied. Murray v. Blackledge, 71 
N.  C., 492; Farmer v. Daniel, 82 N.  C., 152; Condry v. Cheshire, 88 
N. C., 315; Taylor v. Eatman, 92 N. C., 601, and other cases cited in 
Pell's Revisal, see. 400. 

&t it has been expressly held that the pledgor may sue for the 
property before paying the debt. The plaintiff and pledgor, in Wells 
v. Wells, 53 Vermont, 1, brought a suit against defendant, pledgee, for 
equitable relief. The bill was dismissed because there was an adequate 
remedy at law by action for the property pledged, the Court saying: 
"And here i t  is to be remarked, that the fact that the note and mort- 
gage were held! by the defendants as collateral did not stand in the 
way of the orators proceeding, either by suit at law or the note or by 
foreclosure on the wortgage, if they deemed i t  for their interest to have 
the note or the mortgage, or both, enforced earlier than the defendants 
saw fit to proceed in that behalf. See Am. Law Review, Oct., 1880, 
p. 693. The court would see to it that the rights and interests of the 
pledgee were protected in reference to the collateral, a t  the same time 
that the pIedgor was acting in regard to his own existing revisionary 
interest in the pledge, by the proceeding to enforce it, as against the 
debtor in the pledge." 

The writer of the article in the American Law Review, referred to 
in that case, stateis the law to be that the pledgor has an interest i11 the 
thing deposited in pledge, and is not restricted to the remedy of tender 
or repayment, and the pledgee will be protected iri his rights by an 
order that he shall be-first paid out of the fund dekived from the sale 
of the property pledged or its collection, if a note. So i t  was held in 
Fisher v. Bradford, 7 Me., 28, that the pledgor of a note mlight recover 
against his debtor, the maker, when he had sued upon it and had paid 
his deht to the pledgee before the judgment was entered. The case is 
directly in point, and the syllabus, which fairly states the point de- 
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cided, reads as follows: "The payee of a negotiable promissory note, 
having indorsed it in blank and delivered it in pledge to another, 
as collateral security for his own debt, has still the right to (477) 
negotiate it to a third person, who may maintain an action upon 
i t  in his own name as indorsee, the lien of the pledgee being discharged 
before judgment." Elec. By. Co. v. Bmk,  65 Ark., 543, is a strong 
case against the action of the court in the case at bar, and there i t  is 
said: '(Counsel insist that the receiver of the bank should not be 
allowed to recover in this action on certain notes embraced in the decree, 
because these notes at the commencement of the suit were, as the re- 
ceiver admjts, in the hands of a St. Louis bank which clailrqed to hold 
them as collateral security for a debt due the latter bank. I t  seems 
that, after the suit was commenced, the St. Louis bank and the receiver 
reached an agreement by which the notes were returned to the receiver, 
and the latter filed them in court for cancellation when the decree 
herein was taken. This defense, it must be agreed, is extremely tech- 
nical, so mhch SO that counsel seem to concede that, if all the parties 
were solvent, this plea would hardly merit attention, but the apology 
offered for the interposition of this defense, is that the insolvency of the 
corporation de~troyed the right to make a transfer of claims to be used 
as a set-off. Since we have determined, however, that the street car 
cornpany is entitled to no affirmlative relief against the receiver, i t  has 
nothing to lose on this score." 

What should have been done here for the protection of all parties 
was to require the notes in the hands of the plaintiff to be deposited 
with the clerk of the court for cancellation, as is generally done in 
other actions upon such securities. O'KelZy v. Perguson, 49 La. Ann., 
1230, gives us the rule of the civil law: ('Until the debtor be divested 
from his property (if i t  is the case), he remains the proprietor of the 
pledge, which is in the hands of the creditor only as a deposit to secure 
his privilege on it," and thus applies i t :  "They (pledgors) maintain 
that having placed the notes in the hands of the plaintiff, they were 
themselves either powerless to take out remedial process against their 
lessees, or that it was not their duty to do so. The fact that the defend- 
ant transferred the notes to the plaintiff as collateral did not, 
in our opinion, withdraw from them the power of protecting (478) 
their interests by proceedings against the makers of the notes. 
Notwithstanding the pledge, they were still owners of the notes. . . . 
We see fro obstacle in the way of the lessor's (pledgor's) having recourse 
directly to co~servato~y proceedings to protect his interests. He  could 
legally make all the allegations necessary to that end and procure the 
necessary poof on the trial. I t  would not be essentially necessary for 
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the purpose that he should be in actual possession of the notes." We 
see that rule of the civil law, in regard to the nature of a pledge and 
the interests of the respective parties, corresponds with our law as 
stated in Voak v. Bank, supra. The same objection as we are now 
conside15ng to plaintiff's right to sue and recover upon the pledged notes . 
was raised upon sin~ilar facts in the recent case of Gilmlan v. Heitrmun, 
137 Iowa, 336; but the Court overruled it, and in doing so said that 
the pledgor never ceased to be equitable owner of the note giren in 
pledge, and that the pledqee held the legal title and right to possession 
merely as security for the payment of his own debt. It followed, said 
the  Court, that  the pledgee and other lien holders would not be preju- 
diced by permitting the pledgor to sue and obtain jud,ment upon the 
note he had delivered to his creditor in  pledge. The1 Court then held 
that the pledgor could maintain the action upon the note and miortgage 
which secured it, notwithstanding they had been pledged to another as 
security for a debt, especially in the absence of any valid objection by 
the pledgee. Under such circumstances, said the Court, the existence 
of the p l d g e  is not a matter of which the appellee can avail himself 
to resist the enforcement of the lien against the mrtgaged property 
(which had been pledged). The Court held in Bank v. hIcKimter, 11 
Wend. (N. Y.), 473, that the pledgor of a note was still the general 
owner and the pledgee the special owner, and the former could main- 
tain an action against a hank, with which the pledgee had deposited the 
note for collection, for a breach of its duty to collect, and that either 
the pledgor or pledgee might bring the suit. Other cases bearing more 
or less upon the question are Greer v. Woolfalk, 60 Ga., 623 ; Hewitt v. 

Willia,ms, 47 T,a. Ann., 742, 746; Insurance Go. v. Lozuno, 39 
(479) ihid., 321, 322; flimon, a. Wildt, 84 Ky., 157; Guest v. Rhin.e, 16 

Texas, 549. 
I f  wc consider the pledgee as the legal owner of the collateral, he 

holds it in  trust, first, for himself, and then for the pledgor. I f  the 
debt lor which the property is pledged be less than the value of the 
latter, the ~ l e d g o r  has not only a technical interest as a beneficiary, but 
a silbstamrtial one, and he is also a beneficiary in  the that he will 
be entitled to the thing pledged upon payment of his debt. When he 
sues to preseme and protect his interest in  the pledge, the court may so 
proceed or so mould its judgment or decree as to protect all parties 
concerned. Our present system of pleading and practice is elastic 
enough for this purpose. I t s  liberal procedure, it has been said, would 
i n  some respects shock a lawyer bred in  the old school, but i t  is con- 
venient, sensible, and in every way worthy of universal adoption. The 
common-law objection that its procedure and judgments are irqossible 
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"is simply absurd ;  t h e  th ing  is done, and  i s  therefore possible." Pom'e- 
roy's Rern. a n d  Remjedial Rights  (1876)) p. 153, note 3, referr ing to the  
"divided" judgment  i n  Gradwohl v. Harris, 28 Cal., 150. 

T h e  nonsuit t aken  i n  deference t o  a n  erroneous opinion as  to  t h e  l a w  
of t h e  case, is set aside. 

N e w  tr ia l .  

Cited: Hodges v. ~ i b o n ,  165 N.  C., 327;  Lloyd v. R. R., 168 N. C., 
649 ; Bull v. McCorrnaclc, 172 N.  C., 678. 

J. D. GREGG v. BOARD O F  COMMISSIONERS OF RANDOLPH COUNTY. 

(Filed 28 May, 1913.) 

1. Bond Issues-School Districts-Separate Readings-"Aye and No" Vote- 
Amendments-Constitutional Law-Excluding Districts. 

An act  empowering special school districts of the State to issue bonds 
in  accordance with a certain method, passed its various readings on 
separate days, upon "aye" and "no" vote, following the requirements of 
Article 11, sec. 14, except that  upon its last reading, by amendment, i t  
was made to apply only to one district in  the State: Held, the effect of 
the amendment being to exclude the other districts, and the act being 
regularly enacted a s  to the one district retained, is valid as  t o  that 
district. 

2. Bond Issues-Legislative Authority - Constitutional Law - Amendments 
Immaterial-Concurrence. 

Where a n  act for the issuance of bonds has been passed in accordance 
with the provisions of Article 11, sec. 14, of the Constitution by both 
branches of the Legislature, and the second branch thereof acting on the 
bill has passed a n  amendment which does not increase the amount of 
the bonds or tax t o  be levied, or otherwise materially change the bill, 
the amendment is  valid when Concurred in by both of the legislative 
branches, and i t  does not affect the constitutionality of the act. 

3. Bond Issues-School Districts-Orders of County Commissioners-Petition 
-Voting Districts. 

In  accordance with legislative authority the commissioners of Ran- 
dolph, upon petition made for the issuance of bonds for Liberty School 
District, i n  that  county (Revisal, sec. 4115), ordered the election to be 
held in  the town of Liberty, on a certain date, appointing a registrar 
and poll-holders. In  construing the order of the commissioners i n  con- 
nection with the petition, i t  is  Held, that the election was ordered for the 
district, the polling place being within the town of Liberty; and the 
election is held valid on this and the further ground that  i t  does not 
appear that  any citizen affected by the election was deprived of his right 
to vote therein. 
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4. Public Officers-Presumptions-School Districts-Bond Issues-Sufficiency 
of Petition-Interpretation of Statutes. 

There is a presumption in favor of the legality and regularity of the 
acts of public officers, and where an election, authorized by statute, has 
been ordered by the board of county commissioners for a bond issue for 
a special school district therein upon a petition of its citizens (Revisal, 
see. 4115), and the act itself provides that "the ordering of such election 
by the board of county commissianers shall conclusively presume that 
all precedent conditions of this act have been complied with," objection 
cannot be sustained that the petition was insufficient, in the absence of 
evidence rebutting the presumption. 

6. Bond Issues-School Districts-Injunctions-Nonuser of Power-Interpre- 
tation of Statutes. 

In this cause an injunction is sought against the issuance of certain 
bonds for a special school district, upon the ground that the lapse of 
time in proceeding to issue the bonds after the election was such as to 
forfeit the right. There was no provision of the act limiting the time 
for the issuance of the bonds, and in the absence of evidence of abuse of 
power, it is Held, that there is no valid reason for the issuance of the 
restraining order. 

(481) APPEAL by plaintiff, from RANDOLPH, Long, J., at chamhers, 
26 April, 1913, who refused to continue a restraining order to 

the hearing. 
This is an action brought by the plaintiff, a resident taxpayed of 

Liberty School District i n  Randolph County, to restrain thg issuance 
and sale of the bonds of said district, the defendants having prepared 
said bonds for issuance and offered the samB for sale. The defendants 
claim the right to issue said bonds under the authority of chapter 465 
of the Private Acts of 1911, and an  election held pursuant to said act. 
The court denied plaintiff's motion for an injunction, and plaintiff ap- 
pealed. 

The act, as introduced in the House of Representatives, applied to 
the whole State, and provided for holding elections in special school 
districts on the question of issuing bonds for school purposes, the elec- 
tion to be ordered by the county commissioners upon petition of one- 
fourth of the freeholders of the district, indorsed by the county board 
of education. 

The act passed the House of Representatives on three several days, 
and on the second and third readings there was an "aye7' and "no" vote, 
which was entered on the Journal. 

I n  the Senate, the act passed the three readings on separate days, 
and on the second and third readings the "ayes" and "noes" were called 
and entered on the Journal. On the third reading in the Senate an 
amendment was adopted, limiting the operation of the act to Liberty 
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School District in  Randolph County, which amendment was concurred 
in  by the House of Representative~s, but without an "aye" and "no" vote. 

A t  the meeting of the board of county commissioners of Randolph 
County, held on 7 August, 1911, the following petition was pres'ented 
to the said board: 

T o  the Board of County Commissioners of Randolph County: 

We, the undersigned freeholders, within Liberty School District, in 
Randolph County, a special school district f o ~ n ~ e d  by the county boarkl 
of education of said county, heretofore, as prescribed by section 
4115 of the Revisal, respectively petition your board to grant (482,) 
and provide an election to be held under and in accordance with 
an act of the General Assembly of North Carolina at  its regular session 
i n  the year 1911, entitled "An act to authorize the issuance of bonds by 
Liberty School District in Randolph County," upon the question as to 
whether bonds shall be issued by said district for school purposes, as in  
said act provided, in  the amount of eighty-five hundred dollars ($8,500)) 
to bear interest at  the rate of 5 per centum per annum, payable seqi- 
annually, to mature twenty years from date of same5 which said bonds 
shall not be sold for less than par value. 

And your petitioners further ask that, in case the issuance of bonds 
be authorized at an election held in  accordance herewith and actually 
ismeld, there be levied and collected an  amount of tax sufficient to pay 
the interest on said bonds and provide a sinking fund to pay the same 
at maturity. 

This 25 July, 1911. 
Signatweis : J. Romt SMITH (and others). 

J. H. JOHNSON. 

Said petition having been indorsed and approved by the board of 
education of Randolph County, the following order was mlade by the 
board of county comrriissioner~, being- indorsed on the pertition itself, 
to wit:  

Election granted and ordelred to be held in the town of Liberty, on 
" ,  

12 ~eptemb&, 1911. C. R. Curtis is hereby appointed registrar and 
J. C. Eirkman and R. C. Troy poll-holders. H. T. C AVINESS. 

Chairmar, Bowd of County C*omrmiissioners. 

And the said petition and order were recorded in the minutes of the 
said board of comm'issioners. 
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The town of Liberty is embraced within Liberty School Distrlict, 
though the town and the district are not cotsrm~inous. The usual poll- 
ing place for the town was and is the place where the election was held 
under the aforesaid order, and also at  the place where the polling or 
voting was done at the only election ever held in Liberty District prior 

to that time and the said election held in pursuance of said order 
(483) aforesaid was in  all respects conducted as an election for the said 

Liberty School District. 
At the election held pursuant to said order of the board of county 

convaissioners a majority of the qualified voters voted "For Bonds"; 
and on returns of said election being made to the said board of county 
commissioners, i t  was adjudged by said board that the election had been 
oarried i n  favor of the issuance of the bonds, and it proceeded to make 
arrangewnts  for the i~suance thereof, and have prepared bonds in the 
sum, of $8,500 of the said Libmerty School District in  Randolph County, 
for school purposes in said district, pursuant to the, said act, petition, 
order, and election, and are now offering said bonds for sale. 

The contentions of the plaintiff w e :  
1. That the act is void because not read three times in each House on 

separate days after the amendmpnt was adopted in the Senate. 
2. That the election is.void because ordered for the town of Liberty 

and not for Liberty School District. 
3. That the election is void because it does not appear that the peti- 

tion was signed by the requisite numher of freeholders. 
4. That the election was held in September, 1911, and defendants 

have lost the right to issue bonds, if i t  ever existed, by nonuser. 

Hammer  & Kelly for plaintiff. 
H .  M.  Robbins for defendant. 

ALLEN, J., after stating the case: There is, in our opinion, no valid 
objection to issuing the bonds in controversy. 

The act, as i t  passed the Hbw, was not obligatory on any school 
district in  the State, but simply gave the opportunity to all to hold an 
election as to issuing bonds, etc., and every provision now in the act 
was not only i n  it a t  that time, but it also applied to Liberty School 

District, as one of the districts of the State, and the effect of the 
(484) amkndment adopted in the Senate was not to include Liberty 

School District, but to exclude other districts. 
As thus understood, the amendm~nt  falls within the principle de- 

clared in Brown, v. Stewlart, 134 N. C., 357; C~rnm~lssioners v. Stafford, 
138 N. C., 453; Bank v. Lacy, 151 N.  C., 3. 
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I t  is equally well settled that, when the act has been p a s ~ d  in  accord- 
ance with the provisions of Article 11, sec. 14, of the Constitution, an 
amendment which does not increase the amount of the bonds or tax to 
be levied, or otherwise daterially change: the original bill, may be 
adopted by the concurrence of both houses of the General Assembly. 
Commissioners v. Stafford, 138 8. C., at  p. 455. 

The second objection would require serious consideration if the fact 
was as contended by the plaintiff, but when the petition is read with the 
order of the county commissioners, i t  is clear that the! election was 
ordered for the district, and that it was to be held at  the1 usual place 
in  the district, which was in the town of Liberty, and i t  does not appear 
that any citizen affected by the election was deprived of the right to 
vote. 

No evidence was offered in  support of the allegation that the requi- 
site number of freeholders did not xign the petition for the election, 
and in  addition to the presuaption in favo; of the legality and regu- 
larity of the acts of public officws, the act provides, after the require- 
ment as to the petition, that "The ordering of such election by the board 
of county commissioners shall conclusively presume that all precedent 
conditioils and provisions of this act have been complied with." 

There is nothing in  the act which limits the time after the election 
within which the bonds may be issued, and in  the absence of evidence 
of abuse of power, the delay is no valid reason for'restraining the de- 
fendants from doing so. 

I t  niay be that the defendants have had trouble in selling the bonds, 
and that they have taken steps to issue them as soon as a sale could be 
made. 

Upon a review of the whole record, 
ilfirmed. 

Cited: LeRoy v. Elizabeth City ,  166 N.  C., 96. 
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(485) 
W. L. LLOYD v. NORTH CAROLINA RAILROAD COMPANY AND 

SOUTHERN RAILROAD COMPANY. 

(Filed 28 May, 1913.) 

1. Railroads-Removal of Causes-Federal Employers' Liability Act-Concur- 
rent Jurisdiction-Interpretation of Statutes-Writs of Error-Procedure. 

The Federal Employers' Liability Act applies i n  favor of all em- 
ployees of common carriers for railroads, while engaged i n  interstate 
commerce, and "when injured or killed by reason of the negligence of 
any officer or agent of the employee of such carrier or by reason of any 
defect or insufficiency due to i ts  negligence in  its cars, engines, appli- 
ances," etc., and the amendment of 1910 provides that  the  jurisdiction 
of the courts of the United States under this act shall be concurrent with 
that  of the courts of the several States, and that "no case arising under 
this act and brought in  any State court of competent jurisdiction shall 
be removed to any court of the  United States," etc. The constitutionality 
of the act being declared valid by the United States Supreme Court, it is  
Held, the purpose and effect of the amendment of 1910 is  to withdraw 
the right of removal to the Federal courts in  cases arising under the 
statute when the action has been instituted in  the State court, and the 
Federal questions thereunder arising a re  reviewable in the United 
States court upon a writ of error to the State court making final disposi- 
tion of the cause in  its jurisdiction. 

2. Removal of Causes-Petition-Diversity of Citizenship-Erauduleat Join- 
der-Jurisdiction. 

While ordinarily the State's courts have no jurisdiction to pass upon 
issues of fact raised by the filing of a sufficient petition and bond for 
removal to the Federal court for diversit37 of citizenship, i t  is necessary 
for this result, where a fraudulent joinder of a resident defendant is  
alleged, for the petitioner to set forth a full and direct statement of the 
facts and circumstances of the transaction sufficient, if true, t o  demon- 
strate "that the adverse party is  making a fraudulent attempt to impose 
upon the court, and so deprive the defendant of his right of removal." 

3. Interstate Commerce-Instrumentalities - Federal Statutes - Pnterpreta- 
tion. 

The term interstate commerce includes instrumentalities and agencies 
by which such commerce is  conducted, and the power of Congress ex- 
tends to the regulation of these instrumentalities, including the right to  
legislate for the welfare of persons operating the same. 

4. Railroads-Removal of Cause-Defective Nachinery-Personal Injury- 
Lessor and Lessee-Interstate Commerce-Fraudulent Joinder-Dives- 
sity of Citizenship-Allegations. 

The plaintiff brings his action in the State court to recover damages, 
for a personal injury, against the Southern Railway Company, under the 
Federal Employers' Liability Act, and joins therein the North Carolina 
Railroad Company, i t s  lessor, wherein a petition and bond for removal 
of the  cause to the Federal court, for diversity of citizenship, is filed, 
upon the ground that  the latter road was fraudulently joined for the 
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purpose of retaining the cause i n  the State court. I t  appears from the 
pleadings and admissions, that  the plaintiff was a locomotive engineer 
of the petitioner; that  the injury occurred a t  a repair shop of the peti- 
tioner, off of the  leased premises, by reason of a defect in  the machinery 
of the engine, not properly repaired, and while the plaintiff was preparing 
to test the engine, upon a trial trip within the State, for the further serv- 
ice of t'ne company; that he had theretofore been operating this locomo- 
tive for the petitioner over a portion of the North Carolina road, used 
a s  a part of the petitioner's North and South trunk line, and on to Monroe, 
Virginia, i n  moving interstate trains: Held, that  upon these allegations, 
construing the Federal Employers' Liability Acts in connection with the 
act of Congress entitled "Safety Appliance Act," the charge of fraud is 
not to  be necessarily inferred, so a s  to give the petitioner t h e  right of 
removal upon the filing of the petition and bond. 

5. Evidence-Nonsuit-Railroads-Lessor and Lessee-Parties - Joinder- 
Personal Injuries. 

Upon a motion for judgment of nonsuit, the allegations and evidence 
must be considered in the light most favorable to the plaintiff, and, ap- 
plying this rule to the present case, it  is Herd, that  the judgment a s  to  
the North Carolina Railroad was improperly allowed, it  being alleged, 
with supporting evidence, in  a n  action for damages for personal injury, 
wherein its lessee, the Southern Railway Company, was joined a s  a de- 
fendant, that  the plaintiff was a locomotive engineer of the latter com- 
pany, assigned for duty on an interstate train, including i n  the route a 
part of the leased road, and thereon operating under the franchise of the 
lessor road; tha t  the injury complained of occurred on a siding off of ' 

the leased premises, by reason of a defect in the locomotive, this siding 
connecting with the main line of the lessee company a t  either end, and 
while the locomotive was being 05led and inspected by the plaintiff for 
the purpose of a trial run necessarily passing over a portion of the leased 
road; that  the lessee company had just had the locomotive repaired a t  its 
shop, from which all engines necessarily had to pass over the leased road 
to get to the other lines of the lessee. 

6. Removal of Causes-Diversity of Citizenship-Nonsuit-Resident Defend- 
ant-Exceptions-Appeal and Error. 

Where a resident and nonresident defendant are  joined i n  a cause of 
action, and the plaintiff elects to discontinue his suit a s  to the resident 
party, the rights of removal of the cause to the Federal court by reason 
of the diversity of citizenship will then arise to the other; but this will 
not obtain when the nonsuit has been taken in deference to  a n  adverse 
intimation of the court, to which the plaintiff, insisting on h i s  rights, 
excepts and the exception is  properly presented as a n  as\signment of error 
on appeal from a n  order removing the cause. 

7. S a m e S e c o n d  Petition-Existing Conditions. 
Where a cause of action is  sought to  be removed to the Federal court 

for diversity of citizenship, in  which a resident defendant had been 
joined, but a s  to which a nonsuit had thereafter been ordered, under ex- 
ception duly taken and properly presented on appeal, and the  lower court 
has  ordered the removal of the cause, upon the filing of a second petition 
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and bond, the order of nonsuit must be considered as having been taken 
in invitum, an.d the right of removal is made to depend upon conditions 
existent at the time of filing the first petition. 

(481) APPEAL by defendant petitioner from P ~ e b l ~ s ,  J., at Febru- 
ary Term, 1912, of GUTLFORD. 

This action was originally instituted aagi~l~st the North Carolina 
Railroad, a corporat,ion of this State, having its franchise and owning 
a railroad property here, and the Southern Railroad, a corporation of 
the Stiate of Virginia, operating the road of its codefendant under a 
99-year lease, and which, among other things, provides "for the lia- 
bility of the Southern Kailway Company for all of its acts and defaults 
i n  the operation of said road" and for a deposit of "not less than $175,- 
000 in cash, or its equivalent, to be applied" to the performance of 
the stipulations in  the contract of lease to be p e ~ f o r m d  by the lasee, 
and among thelm, "to pay any judgments recovered in  any court of the 
State or of the United States when finally adjudicated for any tort, 
wrong, injury, negligence, default on contract done, made, or permitted 
hy the parties of the second part, its successors, assigns, eqployees, 
agents or servants, for which the party of the first part shall be adjudged 
liable, whether the party of the first part  i s  sued jointly with or sepa- 

rately from; the party of the second part." 
(488) The complaint alleged, and there was evidence on part  of 

plaintiff tending to show, that a portion of the North Carolina 
Railroad included in the lease, to wit, from Greensboro through Spencer 
\o Salisbury, N. C., was a, part of the trunk line1 of the Southern Rail- 
road from North to South, "along and over which it was and is engaged, 
by and with the consent of the North Carolina company, in transport- 
ing interstate coamerce from Vi rgn ia  and all points of North to South 
Carolina, Georgia, and other points south, etc."; that plaintiff, a t  the 
t h e ,  was a locomotive engineer, i n  the employment of the Southern 
Railroad, for the purpose of transporting freight trains containing 
interstate commRrce from, to, and between "Spencer, N. C., and Monroe, 
Qa., and along the main line of the Southern Railroad, a part of which 
said line included that portion of the Nlorth Carolina Railroad from 
Greensboro to Spencer," and had been for some time prior to the oc- 
currence engaged on this run with an  engine, No. 579 ; that the engine 
had been taken to the shops of the Southern at  Spencer, and, having 
been overhauled and repaired, it was on a sidetrack near the shops of 
the company, ,stearned up and ready, and plaintiff was engaged in oiling 

. and inspecting the same for the purpose of presently making a trial 
to Barber's Junction, a point in North Carolina on the Western North 
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Carolina Railroad, mme distance beyond Salisbury, and thus to test the 
engine with a view of further service"; that while so engaged, he re- 
ceived serious physical injuries by reason of some defects in the struc- 
ture or adjustments of the engine, the same being attributed to the 
negligence of the defendant, the Southern Railroad, the facts as to 
negligence and the nature and extent of the injury being giuen; that 
this particular engine had been for somc time engaged in the through 
freight s e r ~ i c e  figom Spencer. AT. C., to Nonroe, Va., and since plaintiff 
mas injured it had been doing the same work; that plaintiff was assigned 
to the work and had been engaged in it till his engine was taken to the 
shop for  repairs, and during that time the plaintiff had no regular run. 

On his cross-examination, and speaking to the circumstances of his 
employment and duties. the witness, in answer to questions, said: 

Q. Where you were going, or whether you were to do work running 
inside or outside of the State, you did not know? A. I was 
marked on the division from Spencer to Nonroe. I knew I was (489) 
to do any kind of work that I stood for-relief work for other 
men running on this line I was assigned to. I was not supposed to run 
to Barber's Junction. Ny  assignment Tms not that way. I f  I had 
been called to qo to Statesville under the supervision of a competent 
man, T would ha7-e gone, or to Wilkesboro. I would have gone any- 
where in  the State if they had sent a cornpetcnt man to carry me there 
arid bring me back. I didn't know the road. I welilt to Selma occa- 
sionally. I think 1 went to Qoldshoro one trip and ca r~ ied  a switch 
engine; that is in North Carolina. 

Q. I ask you if i t  was not your habit to go anywhere your call mas 
indicated by the conzpany as an extra engineer? A. T didn't belong to 
go there. I t  was left discretionaqv whether I did go. 

&. Wasn't i t  your haloit to go mherever they called you to go as an 
extra engineer ? No, sir. 

Q. Did yon ever refuse to go ? A. Yes, sir. 
Q. Where? A. A good -ny different places. I refused to go on 

the branch road. I refused to go to the n7esteru part of North Carolina, 
Asherille, and I refused to go to Charlotte. I have run on the road 
from Selma to Monroe. That is on this division. I run between 
Selma and Norfolk when the division extended there. All the men had 
to run into Virginia out of Selma. At the timle I was hurt  I mas not 
a regular engineer with a regular mn.  

Speaking to the place of the injury, the witness said: "The engine 
was standing on a side-track, a t  or near the cinder pit  of the company, 
ahout halfway between the shops and the main line of the North Caro- 
lina Railroad, and more than 100 feet from said main line and the side- 
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track connected with the North Carolina Railroad at  the north end of 
the Spencer yards and with the double-track part of the North Carolina 
Railroad on the south part of the Spencer yard leading to Salisbury, 
and there was no way of getting off that sideptrack and onto the, main 

line except over the North Carolina Railroad." 
(490) I n  apt time, and accompanied by a proper bond, the defend- 

ant, the Southern Railway Company, filed its petition for re- 
moval, duly verified, setting forth its position as to the exact nature 
and proper place of the occurrence, and containing averment that 
plaintiff was an employee of the Southern Railroad, and not otherwise, 
as locomotive engineer, his duty being to engage in his work as directed 
and at  any place on the lines of the company; that the exact place of 
the occurrence was on the yards of the company near its shops, the eawe 
having been purchased and owned by the company and the shops built 
and used for repair and other work for engines and cars used on all 
portions of the company's system; that it was entirely off the right of 
way of the North Carolina Railroad and formed no part of that com- 
pany',~ property; that the engine in question was subject to be used on 
any of the roads of the Soiithern, and at the time of the injury it was 
on this company's property, preparatory to taking a trial trip by Salis- 
bury and on to Barber's Junction, points entirely within the State of 
North Carolina, and that no freight was to be handled by said engine 
on said trip and no cars of any kind were to be attached thereto. That 
all these facts were well known to plaintiff when he instituted his suit 
and filed his complaint, and that said Korth Carolina Railroad Com- 
pany had be~en fraudulently joined in said suit, and the allegation that 
plaintiff was at the time engaged in interstate commle,rce had been falsely 
and fra~dulent~ly miade with the sole purpose of .preventing a removal 
of the case to the Federal courts, and with no born fide purpoiser of 
obtaining the relief against said North Carolina Company, as stated 
in the complaint. On this matter the express averment of the petition 
was as follows: 

"Your petitioner says that the plaintiff, at the time he rewived the 
injuries complained of, was an emiployee of your petitioner, and not an 
employee of its codefendant, the North Carolina Railroad Company, 
and was not, and never had been, an employee of the said North Caro- 
lina Railroad Com~pany, and that all the said facts herein set forth, 
with reference to the lease, the location and sit*uation of the cinder pit 
and side-track, and the duties which plaintiff was to perform on the 

day in question, were wdl  known to plaintiff when this action 
(491) mas brought and complaint filed. Your petitioner further says, 

that to avoid the removal of this cam by it to the Federal court, 
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the plaintiff joined the North Carolina Railroad Comipany, a North 
Carolina oorporation, and falsely and fraudulently alleged in his col* 
plaint that the sidetrack upon which the elngine was located at  the time 
ha was injured was 'one of the sidetracks of the North Carolina Rail- 
road Company's main line at Spencer,' and falsely and likewise fraudu- 
lently alleged in his complaint that he suffered injury while employed 
by your petitioner in interstate commercei, and falsely and fraudulently 
alleges -that he was engaged in interstate comberce at the time of his 
injury, and that said engine was likewise so engaged, when, at the t i w  
said allegations were made, plaintiff well knew that they were untrue, 
or could by the exercise of the slightest diligence haye ascertained the 
true facts in connection therewith; and your petitioner further states 
that plaintiff did not and does not expect to establish said allegations, 
and did not make them for the purpose of proving them at the trial or 
substantiating his cause of action therewith, but made them solely for 
the parpose of setting up a joint came of action against the defendants, 
as lessor and lessee, and to state a cause under the Federal Employers' 
Liability Act in order to rn~ake a case which would not be removable 
to the Federal court," 

The petition for removal having been denied at. December Term, 
1911, the petitioner excepted and appealed, but without prosecuting its 
appeal and reserving any and all exceptions to the rulings of th'e court, 
the defenda~ts answered, again setting up the exact nature and place 
of the occurrence as claimed by them and denied any and all liability 
on the part of the Rorth Carolina Railroad Company, and for both 
companies denied any and all negligence, setting up the defense of con- 
tributory negligence, etc. 

The cause coming on for trial on the issues so raised, at February 
Term as stated, at the close of plaintiff's evidence and by reason chiefly 
of the place of the occurrence as described by plaintiff, the court having 
intimated ''that there was no case made out against the North 
Carolina Railroad Company," the plaintiff takes a nonsuit as to (492) 
said North Carolina Railroad Company. See judgment: There- 
upon, defendant, the Southern Railroad, filed its second petition fpr 
i.emova1, accompanied by proper bond, on the ground of diversity of 
citizensl;ip, and renewing its allegation of fraud in general terms and 
chiefly by reference to the former petition. 

The court entered judgment removing the: case, and plaintiff excepted 
and appealed, assigning errors as follows : 

Plaintiff's Exception No. 1: For that the court permitted the) de- 
fendant Southern Railway Company to file a new petition and bond for 
removal to the Federal court. 
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Plaintiff's Exception No. 2 :  For  that the court entered an order 
removing the cause to the Federal court for trial. 

Plaintiff's Exception No. 3 :  For that the court held that there was 
no sufficient evidence against the North Carolina Railroad Company 
to entitle the plaintiff to recover as against it, and for that the court 
dismissed the action as to the North Carolina Railroad Company and 
removed the cause to the Federal court for trial as against the other 
defendant, the Southern Railway Company. 

A. L. Brooks, Sapp & Hall for plaintiff. 
Manly, Eendren & Womhle and Wilson & Ferguson for defendant. 

HOKE, J., after stating the case: The plaintiff in express terms bases 
his cause of action on the Federal Employers' Liability Act of 1908 
(35 U. S. St., 65 Ch., 149) as amended on 5 April, 1910 (36 U. S. St., 
291 Fed., 143), and in  his complaint makes allegation sufficient to 
establish liability on the part of both of defendant companies. The 
stature in question confers a right of action against all common car- 
riers by railroad engaged in interstate commerce and in  favor of all 
employees "while engaged in  such com~mierce or their representatives 
when injured or killed by reason of the negligence of any officers or 
agents of the employee of such carrier or by reason of any defect or 
insufficiency due to its negligence in  its cars, engines, appliances, mla- 

chinery, track, roadbed, ways or walks." 
(493) The law in question has received very full consideration by the 

Rupreme Court of the United States i n  several cases reiported in 
223 U. S., p. 1, styled the Becond Employers' Liability cases, and it was 
there held, among other things: "That the same is constitutional; that 
its provisions and regulations have superseded the laws of the several 
States in  so f a r  as the latter cover the same geld; and that rights aris- 
ing under the regulations prescribed by the act may be enforced as of 
right i n  the courts of the States where their jurisdiction as fixed by 
local laws is adequate." And the amendment of 1910 contains provi- 
sion that "The jurisdiction of the courts of the United States under 
this act shall be concurrent with that of the courts of the several States, 
and 'No case arising under this act and brought in  any State court of 
competent jurisdiction shall be removed to any court of the United 
States.' " 36 U. S. St., Ch. 143, p. 291. 

I t  mas no doubt the purpose and effect of this amendment, as its terms 
clearly import, to withdraw the right of removal in cases arising under 
the statute when the action has been instituted in the State court, and 
to require that  litigants desiring to have the results of' the trial re- 
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viewed bp reason of the pre~sence of the Federal question, etc., shall 
proceed by writ of ermr to the State court making final disposition of 
the cause in its jurisdiction. All the decisions to which we were referred 
upholding the right of removal in such cases (Lemon  v. R. R., 137 
Ky., 276; C a l h o m  w. R. R., 528, and others) were causes disposed of 
prior to the ameadmlent, and which no doubt gave rise to its enactment. 

And if, as defendants contend, the same right of removal exists as in 
casm of fraudulent joinder of a resident with a nonresident defendant, 
the application should be denied in this instance. On this question the 
authorities are to the effect that when viewed as a legal proposition 
the plaintiff is entitled to have his cause of action considered as he has 
presented it in his complaint (R. R. v. Miller, 217 U.  S., 209; R. R. V .  

Thompson,  200 U. S., 206; Dougherty v. R. R., 126 Fed., 239)) and 
while a case may in proper instances be removed on the ground of false 
and fraudulent allegation of jurisdictional facts, the right does not 
exist, nor is the question raised by general allegations of bad 
faith, but only when, in addition to the positive allegation of (494) 
fraud, there is full and direct statement of the facts and cir- 
cumbtances of the transaction sufficient, if true, to demonstrate "that 
the adverse party is making a fraudulent attempt to im,pose upon the 
court and so deprive the applicant of his right of rem,oval." Rea  v. 
Mirror CO., 158 N. C., 24-27, and authorities cited, notably, R. R. v. 
Hermaw, 187 U.  S., 63 ; Foster v. Gas and Electric Co., 185 Fed., 979 ; 
Shane v. Electric Ry., 150 Fed., 801; Knu t t s  v. Ekctm'c Ry., 148 Fed., 
73; Thomas  v. R. R., 141 Fed., 83; Hough v. R. R., 144 N. C., 701; 
Tobacco Co. v. Tobacco Co., 144 N. C., 352; R. R. v. Houchim,  121 
Ky., 526; R. R. v. Gruzxle, 124 Ga., 735. 

True, it is now uniformly held that when a verified petition for 
remioval is filed, accompanied by a proper bond, and same contains 
facts sufficient to require. a remioval under the law, the jurisdiction of 
the State court is at  an end. And in such case i t  is not for the State 
court to pass upon or decide the issues of fact so raised, but it may only 
consider and determine the sufficiency of the petition and the bond. 
H e m c k  v. R. R., 158 N. C., 307; Chesapeake v. JIcCabe, 213 U. S., 
207; Wecker  v. Natural  Enamle lhg  Co., 204 U. S., 176, stc. But this 
position obtains only as to such issues of fact as control and determine 

I the right of removal, and on an application for remioval by reason 
of fraudulent joinder such an issue is not presented by m~erely stating 
the facts of the occurrence showing a right to remove, even though 
accompanied by general averment of frand or bad faith, but, as here- 
tofore stated, there must be full and direct statement of facts, sufficient, 
if true, to establish or delmonstrate the fraudulent purpose. Hough 9. 
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R. R.. 144 N. C., 692; Tobacco Go. v. Tobacco Co., 144 N. C., 352; 
Xfzane v. R. R., 150 Fed., 801. I n  Rca v. Mirror Go., supra, the prin- 
ciple was applied where plaintiff had sued a nonresident corporation 
doing a manufacturing business in this State, to recover for physical 
injuries suffered by plaintiff and alleged to be by reason of some negli- 
gence of the company in the operation of its machinery, and a resi- 
dent employee was joined as codefendant. The nonresident company, 

in apt time, filed its duly verified petition, accompanied by proper 
(495) bond, setting forth the facts of the occurrence with great full- 

ness of detail, charging a fraudulent joinder of the resident em- 
ployee, and containing averment further that "said employee was a 
member of the company's clerical force in the office of the company, 
having nothing whatever to do with the machinery or its aanagemrent, 
and that he was not present in the factory at the time of the injury." 
The petition for removal was allowed, the Court being of opinion that, 
if these facts were established, i t  would make out the charge of fraudu- 
lent joinder and bring the case within the principle of Wecker v. Nat-  
ural E n ~ m e l i n , ~  Co., 204 U.  S., 176; but no such facts are presented 
here. While the petitioner alleges a fraudulent joinder of the North 
Carolina Railroad and denies that the plaintiff was engaged in inter- 
state commerce, etc., it will appear from a perusal of the pleadings and 
the admissions of record not inconsistent therewith, that plaintiff, a t  
the time of the injuly, was an employee of the defendant as locomotive 
engineer; that he had been operating the engine in question over a 
portion of the North Carolina Railroad, used as a part of the north and 
south trunk line of the Southern Railway and on to Monroe in the 
State of Virginia, and engaged in moving interstate freight trains; that 
this engine, having been taken to the shops for repairs, was at the 
precise time of the injury on a side-track connecting with the North 
Carolina Railroad main line, ready for a trial trip to Barber Junction, 
and plaintiff was engaged in inspecting and oiling said engine for the 
purpose of taking said trip and with a view of further service for the 
company. I t  has long been understood that the term interstate com- 
merce will include the instrumentalities and agencies by which the same 
is conducted, and that the power of Congress will extend to the r e q -  
lation of these instrumentalities, including the right to leyislate for the 
welfare of persons operating the same (Employers' Liability cases, 223 
U .  S., 1; Interstate Commerce Comrm&sion v. R. R., 215 U. S., 452), 
and from the admitted facts of defendant's petition and some of the 
recent decisions construing this statute and that entitled "Safety Ap- 

pliance Act," 27 U. S. Statutes, ch. 196, said by an intelligent 
(496) writer to be of great aid to the proper construction of the former, 
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Thornton on Employers' Liability and Safety Appliance Act 
(2  Ed.), p. 40, there is grave reason to doubt if plaintiff's allegations 
~ J S  to the character of this transaction are not properly made (R. R. v. 
U. d., 322 U. S., 20; Johnson, v. R. R., 196 U. S., 1 ;  Thornton (2 Ed.), 
p. 50 et seq.), and assuredly it may not be said that the charge of fraud 
must be necessarily inferred. 

As to the judgment of nonsuit, submitted tot by plaintiff, in defe~rence 
, to an adverse intimation of his Honor, hare we are required to con- 

sider the case as presented by the allegations and evidence of the plain- 
tiff and interpret such evidence in the light most favorable to him 
(Henderson v. R. R., 159 N. C., 581; and Deppe v. R. R., 152 N. C., 
79)) and, considering the record in that respect, i t  will appear that 

, plaintiff, at the time of the injury, was an employee of the defendant, 
the Southern Railroad, assigned for duty over that part of the line 
from Spencer, N. C., to Monroe, Va., and had for some time been 
engaged on Engine 579 in hauling interstate freight trains over this 
part of the Southern system, and which included that portion of the 
North Carolina Railroad between Spencer and Greensboro. That this 
was being done by the Southern road with the consent of the North 
Carolina Railroad, and while operating under the franchise of that 
company. That at the precise time of the injury, the engine was on a . 
siding, and while .off the right of way of the State road, the1 siding was 
connected with the m,ain line of such road at  either end and the engine 
was being oiled and inspelcted by plaintiff with the present purpo~se of 
making a trial trip from Spencer to Barber Junction, which could only 
be done by passing over a portion of the State road, and it was always 
necessary for engines repaired in said shops to pass over the) lines of 
the North Carolina road in order to get on the other lines of the 
Southern. 

Without present and final decision of the question thus presented, we 
are clearly of opinion that it is a permissible inference from these facts 
that, as to the North Carolina Railroad also, the plaintiff's cause of 
action is well laid, and tho order of nonsuit must be reversed. R. R. v. 
U. S., 222 U. S., 20; Logan v. R. R., 116 N. C., 940. 

Having held that the cause has been erroneously nonsuited as (497) 
to the North Carolina Railroad Company, the petition for re- 
mmal on-the ground cf diversity of citizenship (the second petition) is 
necessarily denied; and in any event, this would be the correct view. 
I t  is true that when a suit has been instituted against a resident and a 
nonresident defendant, and pending the cause plaintiff elects to discon- 
tinue his suit as to the resident party, the right of removal by reason 
of diversity of citizenship will then arise to the other (Powers v. R. R , 
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169 U. S., 92) ; but that is when the discontinuance is by voluntary 
action of the plaintiff, and does not obtain when the nonsuit has been 
taken in deference to an adverse intimation of the court and the plain- 
tiff i s  insisting on his right to have the same reviewed on appeal, and 
is in a position to assert it. This we think 'is a fair  interpretation of 
the record. The court having made the entry and entered same in the 
judgment that the nonsuit was taken in  deference to an adverse inti- 
mation of the court, and plaintiff having made this as one of his assign- 
ments of error, in such case the order of nonsuit mis t  be considered as 
having been taken 6n i f iv i tum ( H a y e s  a. R. R., 140 N. C., 131; Mobley 
v. Watts, 9 8  N. C., 284), bringing the case within the prhcipla oif 
Whitecclm,be a. Southern, 175 U. S., 635, and requiring that the right of 
removal should be wade to depend upon conditions existent a t  the time 
of filing the first petition. 

The order of rerqoval and order of nonsuit will be set aside and the 
cause restored to the docket for trial as originally instituted. 

Reversed. 

Cited: Xmi th  v. Quarries Co., 164 N. C., 352; Lloyd V .  R. R., 166 
N. C., 27; Hollifield v. Telephone Co., 172 N.  C., 720. 

(Filed 12  March, 1913.) 

1. Evidence IncompetentAdmissions by Witness-Subsequent Statement- 
Harmless Error. 

Where a vendee seeks to recover damages from his vendor for failing 
to  deliver goods of the quality he had bought, and introduces evidence 
tending to show that  they were worth more to him than the price he had 
paid, testimony of a witness i s  incompetent which was offered for the 
purpose of showing that the defendant did not carry the line of goods 
which the plaintiff claimed he had bought, when i t  appears by his own 
admission that the witness did not have the requisite knowledge to make 
his evidence competent, and, further, in  this case, the witness was after- 
wards permitted to state the kind of goods the defendant carried in  
stock, and if any error was committed in ruling out the evidence objected 
to, i t  was cured. 

2. E~idence-Vendor and Vendee-Exhibits to Jury-Comparisons. 
Where damages a re  sought by the buyer of clothing on the ground that 

the goods delivered were inferior i n  quality to those purchased, i t  is 
competent for the plaintiff to illustrate the difference in texture and 
quality, by exhibiting other suits to the jury. 
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3. Contracts-Vendor and Vendee-Damages-Neasure of Damages. 
Where damages are sought by a buyer of goods on the ground that the 

seller furnished goods of an inferior quality, a breach of the contract of 
sale would entitle the plaintiff to nominal damages, at  least; and the 
measure of recovery of substantial damages is the market value of the 
goods at the time and place stipulated for the delivery, less the contract 
price. 

APPEAL by defendant from Carter, J., at September Term, (498) 
1912, of NEW RANOVER. 

Action to recover damages for the failure to deliver certain goods 
bought by plaintiff from defendant in New York, which was also the 
place of delivery fixed by the contract of sale. The goods bought by 
plaintiff consisted of wen's and children's clothing: 165 pairs of panta- 
loons and 299 serge, and cassimere suits for childyen, which had been 
damaged by water used in  extinguishing a fire in defendant's store, the 
price being $237.05. The amount of damages claimed by plaintiff is 
$850. Verdict and judgment for plaintiff, and defendant appealed. 

J .  D. Bellam9 & flon for p l a i d i f  
A. -51. McClarnrny for defendanis. 

WALKER, J. There are sweral que&ions of evidence in  the case. 
The plaintiff offered testimony as to the real value of the goods he 
bought, with the view of showing that they were worth a great deal 
w r e  than he gavsfor them, and a witness, I;. W. Davis, was introduced 
by the defendants to prove that he had seen the defendants' stock 
of goods but a short time before the sale to plaintiff. This testi- (499) 
mony was offered to show that defendants had not kept in their 
stock any goods of the character and value of those described by the 
plaintiff's witnesses. I t  is evident that the witness was not qualified 
to testify to the fact proposed to be established, betcause he had not 
seen the stock from which the sale of the goods was made, but he was 
afterwards permitted to state the kind of goods defendants carried in 
their stock, and to answeir fully the excluded question. I f ,  therefore, 
there was any error, it was cured. Gossler v. Wood, 120 N .  C., 69; 
Da&d 1'. Dizon, 161 N.  C., 377. Besides, when the witness did answer 
the question, or attempted to do so, it appeared by his own admission 
that he did not have the requisite knowledge of the fact involved. 

There was some controversy betwwn the parties as to whether plain- 
tiff bought cassimere, serge: or cotton suits; and plaintiff, in  order to 
identify and fix the quality of the goods he did buy, was peirmiitted to 
exhibit to the court and the jury suits of the three kinds, and to show 
the difference in  quality. I t  was not for the purpose of showing the 
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value of the goods he bought, but metrely to illustrate the difference in  
texture and quality of different sorts, as a means of informing the jury 
of the kind and quality he purchased. We do not see why this was 
not competent. S. v. Vann ,  post, 534. The other exception to evidence 
is without w r i t ,  and nequires no comment. 

The last exception is to the instruction of the court, that if there had 
been a breach of the contract by defendant, the plaintiff was entitled 
to recovelr nominal damages, if no substantial damages had been shown ; 
and this is true. Chaf in  v. Manufac tur iq  CO., 135 X. C., 95; Manu- 
famctulYifig CO. V .  Machine Worlcs, 144 N. C., a t  p. 690. The court 
stated to the jury the correct rule as to actual damages, it being the 
difference between the agreed price and the m,arket value at'the time 
and place of delivery as fixed by the contract. Coal Co. v. Ice Co., 134 
N.  C., 574; Douglass v. McCallister, 3 Cranch., 298; Roberts v. Benja- 
min, 124 U.  S., 64; Shepherd v. Hampion,  3 Wheaton (U. S.), 209. 

The standard, therefore, by which to estimate damages for non- 
(500) delivelry is the market value a t  the timie and place stipulated for 

the delivery, less the contract price. Cra'nd Tower.Co. v. Phil- 
lips, 23 Wall., 471; Homesley v. Elias, 75 N.  C., 564; Oldham v. 
Eerchn.er, 79 N. C., 106. This dis~oses of all the exceptions. 

No error. 

Cited: Lum;ber Go. v. Mfg. Co., ante, 398; Tn  re flmith, 163 N .  C., 
466; Lumber Co. a. Furniture Po., 167 N. C., 567. 

J. E. FOWLER ET AL. V. D. F. COBLE ET AL. 

(Filed 16 April, 1913.) 

Deeds and Conveyances-Destruction of Former Call-66At or Near9'-Cer- 
tainty of Description-Instructions-Burden of Proof-Course and Dis- 
tance. 

In an action of trespass wherein the divisional line between the con- 
testing parties is called in questipn, it appears that in the former deeds 
in plaintiff's chain of. title, one of the calls is to a certain house, which 
had been destroyed subsequently to the making of the deed from the 
plaintiff's immediate grantor; and in the last deed the call is made to a 
stake "at or near the place where the house" formerly stood: Held, the 
destruction of this house could not affect the call or the description in 
the plaintiff's original deeds; and it was not error for the judge to in- 
struct the jury to find for the plaintiff, if  the line ran to the house, leav- 
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ing out the words "at or near the place,"* etc., with the burden on the 
plaintiff of showing its location; and upon his failing to do so, the course 
and distance would control. 

APPEAL by defendants from, Ferguson, J., at May Term, 1912, of 
SAMPSON. 

H. A. Crrady for plaintiff. 
3'a'a.ison & Wright  and J .  D. Kerr for dcfemlant. 

WAJ,KER, J. This was an action to recover damages for a trespass on 
land and to enjoin the cutting of timber. Verdict and judgment for 
plaintiffs, and defendants appealed. The land originally belonged to 
J a m s  Harrington, and was partitioned among his heirs. Plaintiffs 
claimed to have; derived title to Lot No. 9 i n  the division by judicial 
proceedings and mesne conveyances. The point in controversy 
was the true location of the dividing line between the parties, (501) 
defendant owning the land adjoining Lot NO. 9. The descrip- 
tion of the line in the original partition of 1814 between Hlarrington's 
heirs was, "thence (that is, from1 C on map) south 60 east 180 poles to 
a stake a t  the (Harrington) house," -c~hich plaintiffs contended ran 
from letter C on map to letter H, the house being at  H, but they weire 
willing for the line to be run to letter G, thereby about equally dividing 
the ZOCUS in  quo between the partiels. The jury located the line C G 
as the true one. Some of the deeds in  plaintiff's chain of title, wbse- 
quent to the Harrington partition in 1814, described the line as running 
"thence (that is, from C on niap) south 60 east 180 poles to a stake at  
or near the place where the house of James Harrington, decealsed, 
fornirrly stood," and defendant insisted that' the last part of the call, 
"to or near the house," was too uncartain or indefinite to control, and 
the line should be run by conrse and distance, relying upon Harry v. 
G~aharn,  18 N.  C., 76 ; Cansler v. Pde, 50 N. C., 428 ; Mizzell v. Sim- 
mons, 79 N. C., 183; Brown v. Ho~cse, 118 N. C., 872. If this be so, 
there was no trespass, as the line would be from C to D on the m,ap, the 
southern boundary of the locus in quo. P!aintiffs contended that the 
call for the; house, though now gone, was sufficient to control course, aB 
the place where the home once stood had been fully identified. The 
court chargad the jury that if, upon the evidence, they found where 
the Rarrington house, called for in  the partition and deeds, stood, they 
would run the line to that place, the burden being upon the plaintiff 
to satisfy them where the house stood in  1814, a t  the time of the Har-  
rington partition, when the lot was first delscribed by m~etes and bounds; 
and if plaintiff had failed to so satisfy then?, they m~ould n m  the line 



I N  THE SUPREME COURT. [I62 

uy courqe and distance, south 60 east 1 P O  poles, to the other boundary. 
l'herc was evidence to support this charge. We do not think the inad- 
wrtent change in  the call, from "south 60 east 130 poleis to the house" 
to "::crutL 69 .vast 180 poles to or near the house," effected any change in 
t l ~ e  boundary. I t  was admitted, and if it had not been, i t  clearly ap- 

penred, that all the deeds conveyed Lot No. 9 of the garrington 
(502) partition, which had well-defined metes and bounds, the call on 

thc disputed line being for the house. This was sufficient to 
control course a i ~ d  distance, and it made no difference that the house 
had been removed. How could this change the boundary? If the 
house controlled when it was there, i t  did so ever afterwards. I t  would 
be very strange if a call for a tree would be governed by course and 
distance merely because the tree had died and disappeared, if the place 
where i t  once grew could be ascertained. The call for a tree is a very 
common one, and if this rule prevailed,. our boundaries would be con- 
stantly shifting. We find it stated by Chief Justice Taylor,  in  Cherry 
v. Slade, when giving the rules on questions of honndary and as a part 
of the fourth rule, that "where there are no natural boundaries called 
for, no marked trees or cornem to be found, nor the places where they 
once stood ascertained and identified by evidence . . . we are of neces- 
sity confined to the courses and distances described in the patent or 
deled." (Italics ours.) This was approved in  Bowe.il. v. Lumber Co., 
153 N. C., 366. See C:uan,o Co. v. Lumber Co., 146 N. C., 187. I t  
being, therefore, established that the original call must go to the house, 
or its site, the house having been removed, all the sublsquent deeds con- 
veying the same tract of land, that is, Lot No. 9, must have the same 
boundary i n  answer to the call, though the words "at or near" are used, 
for it is the same as if the boundaries of Lot No. 9, as contained in 
the report and judgment in the partition proceeding, had been inserted 
in the deeds. This doctrine is fully discussed in  Ipcock v. G a s k i ~ ,  161 
N .  C., 673. The more certain description, as shown in  the partition, 
will prevail over that which is less certain. The deed corrects itself, 
for i t  is Lot No. 9 which is conveyed, and the description of that is fixed 
by the language to be folmd in the partition proceeding. The following 
admission appears in  defendants' brief: "It appeared from the evidmce 
that all this land and the adjoining lands had once been the lands of 
the James Harrington estate, and had been divided in  1814, and that 
the land sold in  the special proceeding to Owens (the plaintiff) was 

Lot No. 9 in  this old division." Dock Owems claimed by assign- 
(503) ment from John T. Fowler, who bought the lot from Butle~r and 

Kerr, com~wissioners, who sold it under a, decree i n  a partition 
proceeding between the heirs and devisees of Daniel Melvin, who pur- 
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chased f r o m  P h i l i p  Har r ing ton ,  t o  whom Lot  No.  9 was  assigned in 
t h e  division of the  l ands  of J a m e s  Harr ington.  T h e  reason f o r  us ing  
t h e  words "at o r  near" was t h a t  t h e  house was  gone, a n d  t h e  part ies  
were, a t  t h a t  time, uncer ta in  a s  t o  its t r u e  locat ion;  but whatever  t h e  
reason m,ay have been, it i s  manifest  t h a t  it w a s  intended t o  convey 
L o t  No.  9, t h e  boundaries of which were unchangeably fixed b y  t h e  
or iginal  par t i t ion.  T h e  other  exceptions a r e  untenable. 

N o  error .  

WADSWORTH LAND COMPANY v. PIEDMONT TRACTION COMPANY AND 

CHARLOTTE ELECTRIC RAILROAD COMPANY. 

( ~ i l &  28 May, 1913.) 

1. Public-service Corporations-Street Railways-Rights of Way-Use by 
Separate Corporations-Additional Burden-Damages. 

An electric street railway corporation having acquired a right of way 
for i ts  own use over private lands, may not grant to another such corpo- 
ration the  right to  likewise operate thereon, requiring the use of addi- 
tional poles, etc.; for the use thereof by the second corporation imposes 
a n  additional burden upon the lands, for which the owner i s  entitled to 
compensation. 

2. Public-service Corporations - Street Railways -Rights of Way - Con- 
demnation-Damages, Speculative-Evidence. 

I n  the admeasurement of damages to be awarded to the private owner 
of lands for the acquiring by a public-service corporation of a right of 
way thereon, the jury should consider the present condition of the prop- 
erty condemned and the uses t o  which i t  was then applied, and those for 
which i t  was naturally adapted, so as  to arrive a t  the difference between 
the market value of the lands before and after the appropriation of t h e  
right of way; but so f a r  a s  the same may not fall within this rule, dam- 
ages a r e  speculative and too remote which allow for intended or future 
improvements, such as  laying off the property into lots and their develop- 
ment by the expenditure of money; the making of a park of unproductive 
lands, e'tc.; nor is i t  competent to show a comparison of values with lands 
of or near the same city which had already been developed, etc. 

APPEAL b y  defendant f r o m  Webb, J., a t  J a n u a r y  Term, 1913, (504) 
of MECELENBURC. 

Buruwll & Cunsler,  Til7ett & Uuth&&, and Mmwcl l  & Keeram f o r  
plainlif?. 

Oshorne, Cocli.c! (6 R o h i n s o r ~  and P h a ~ r  & Bell f o r  defendants. 
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CLARK, C. J. The defendant the Charlotte Electric Railroad Com- 
pany had acquired from the grantors of the plaintiff the right of way 
to m a i ~ t a i n  and opefrate its street railway system. The Piedmont 
Traction Company, under contract with the Charlotte Electric Railroad 
Company, is  operating its freight and passenger interurban cars over 
the right of way which had been acquired by said Electric Railroad 
Company, and has erected additional poles, wires, and other apparatus 
thereon for its own purposes, and, besides, since this action began has 
instituted a proceeding before the clerk to condemn said right of way 
for the additional burdens thus placed on it, and also to condemn 21 
additional feet in width for its use. By consent, the two proceedings 
?lave been consolidated in this action. 

Exception 1. Th'e court prop'erly held that the Electric Railroad 
Company could not convey to the Traction Company the right to im- 
pose the additional burdens, but that the plaintiff was entitled to corn 
pensation therefor. The Traction Company is imposing a new burden 
and service upon said right of way, and is  clearly liable in  damages 
therefor to the plaintiff for its use of the 24-foot right of way used by 
the Electric Railroad Company, as well as for the value of thei addi- 
tional 21  feet, which the Traction Company is now seeking to condemn. 
This has been very fully discussed and demonstrated in  Phillips v. 
Tele~raph Co,  130 N.  C. ,  520; Hodges w. Telegraph Co., 133 N. C., 
225; Brown 2). Poz~l'er Go., 140 N. C., 334; Betcsley v. R. R., 145 N. C., 
272. Ir! McCullock v. R. R., 146 N. C., 318, the Court said, upon facts 
very similar to these: "The plaintiffs are entitled in  this action to have 
permanent damiages assessed, in the nature of condemnation, for the 

additional burden placed upon the lot by its use for purposes 
(505) other than those for which defendant uses the lot purely as lessee 

of thei North Carolina Railroad Company. Hodges v. Tele- 
graph PO., 133 N.  C.; 295, in  which case this proposition is so clearly 
and fullp reasoned out by Connor, J., with ffull citation of authorities, 
that further discussion here would be idle repetition." 

Passing by the other exceptions, we think, however, that his Honor 
erred in  admitting evidence as to the speculative uses to which the 
owner intended to put the property and as to its contemplated improve- 
ment and in allowing the jury to consider these matters. The assign- 
ments of error presenting thes'e points are Nos. 3, 5, 6, 11, 13, 16, 18, 34, 
41, 48, 49, 50, and 60. Of these, 3, 5, 13, 16, 18, and 34 are exceptions 
to the admission of evidence, over objection by the Traction Company 
as to the intention of the owner to convert a part of its property, con- 
sisting of about 100 acres of bottom-land, into an artificial park. NOS. 
6 and 1 1  are to the admission of evidence as to the probable value of 
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the lots into which the property might be subdivided. No. 34 is to 
the refusal of the court to instruct the jury, as requested, that they 
could not consider this intended development by the owner of the prop- 
erty. Nos. 48, 49, 50, and GO are to the charge wherein the court 
instructed the- jury that they should take into consideration the plans 
of the owner for the future improvement of the property and the uses 
to which i t  was intended to be put. 

In Brown v. Power Co., 140 N,. C., 33, which we reaffirm, the Court 
held that i t  was proper for the jury to take into consideration, not only 
the present condition of the property condemned and the uses to which 
it was then applied, but also all other uses to which it might be applied 
for which it was naturally adapted. In  the present case, the plaintiff 
was allowed to go beyond this rule, and ~ h o w  the uses to which the 
owner intended to put the property and its future improverment. The 
plaintiff proved, without objectipn, the capabilities of the property and 
all the uses for which it contended the property was adapted, its near- 
ness to the city of Charlotte, and that the property as a whole was well 
situated for development as a residential section. To all this no objec- 
tion was offered by the Traction Company. The error was in  
permitting the plaintiff to go further, and to show that 100 acres (506) 
of this property, consisting of bottom-land not suited for develop- 
mcnt as a residential property, but subject to overflow, the owner in- 
tended to make into a park and beautify it, by laying off walks and 
building summer houses and otherwise, and that such improvement 
would enhance in value the remaining portion of the property. We 
think this was too remote, and improperly enhanced the damages al- 
lowed. I t  was purely speculative, and should have been excluded. 

I n  Elliott Roads and Streets, 273, i t  is said: "It is held that although 
it may be proper to show the location and surroundings and the uses 
to which the land is adapted, yet it is not competent to prove by the 
om-ner the use to which he intends to devote it." Among m n y  cases to 
support that proposition are R. R. I:. R. R., 103 Va., 399; Pinkham v. 
Chelmsford, 109 Mass., 225. 

I n  R. R. v. Stocker, 128 Pa., 233, it was held that the jury could not 
value a tract upon the theory of what it might bring when platted and 
divided u p  into building lots; but they could inquire what a present 
purchaser would be willing to pay for i t  in its present condition, and 
not what a spelculator might be able to realize out of a resale in  the 
future. To same purport, R. R. v. Abell, 18 Mo. App., 637; R. R. v. 
Cleary. 125 Pa., 451. 

I n  2 Lewis Em. Dom., 1056, 1057, it is said: "The conclusion from 
the authorities and reason of the matter seems to be that witnmses 
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should not'be allowed to give their opinion as to the value of property 
for a particular purpose, but should state its market value in view of 
any purpose to which i t  is adapted. The condition of the property and 
all its s~xrroundings may be shown and its availability for any particu- 
lar use. I f  it has a peculiar adaptation for certain uses this may be , 
shuwn; if such peculiar adaptation adds to its value, the owner is 
entitled to the benefit of it. Rut when all the facts and circumstances 
have been shown, the question at last is, What is it worth in  the mar- 
kelt?" To the same effect, Boom Co. v. Patterson, 98 U. s., 403; 
R. R. v. Hzcmphreys, 90 Qa., 436. 

The court also erred in admitting the evidence as to the value of other 
property, and the sales of specific parts thereof, and in charging the 

jury that they dight  consider such evidence in arriving at their 
(507) verdict. Assignments of error Nos. 27, 28, 29, 31, and 33 were 

to the admission of evidence to the above effect, and No. 47 
was to the charge to the jury on that point. Such evidence was held 
incompetent in Warren v. Makeley, 85 N. C., 12 ; Bruner v. Threadgill, 
88 N. C., 365; Cline 1 1 .  Baker, 118 N. C., 782; Rim v. R. R., 130 N. C., 
380; R. R. v. Patterson, 107 Pa. St., 463. 

I n  R. R. v. Patterson, above cited, the Court said: "It is well settled 
by numerous decisions of this Court that the proper measure of dam- 
ages where lands are taken for railroad purposes is the difference be- 
tween the ~ a r k e t  value of the land before and after appropriation of 
the right of way. And it seems to be equally well settled under the 
law of this State that evidence of particular sales of alleged similar 
prop..rty, under special circumstancels, is inadmissible to establish mar- 
ket value. . . . Tha selling price of lands in the neighborhood at the 
time is undoubtedly a test of value; but it is the general selling price, 
not the price paid for particular property. Tha location of the land, 
its uses and its products and the general selling price in the1 vicinity, 
rday determine the market value. The price which, upon a considera- 
tion of the matters stated, the jud,mnt of well informed and reasonable 
men will approve ie the market value. A particular sale may be a 
sac~ifice corngelled by necessity, or i t  may be the result of were caprice 
or folly. I f  it be given in evidence, i t  raises an issue collatelral to the 
subject of inquiry, and these collateral issues are as numerous as the 
sales. . . The introduction of evidence of particular sales, is there- 
fore, not allowable under our decision to establish market value." 

The evidence as to sales of other property was to sales of property 
in residential suburbs of Charlotte which had already been developed 
by the laying out of modern improvements, and had already h e n  largely 
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settled as home sections. The plaintiff was erroneously permitted by 
this evidence to compare its property not similarly located with prop- 
erty already developed, upon the ground that i t  intended to develop this 
property by the expenditure of large sums of money. 

These errors entitle the defendants to a new trial, and it i s  not neces- 
sary to consider the other assignments of error, though i t  may be 
said, without passing an authoritative opinion, that it does not (508) 
now seem to us that there are errors in the other exceptions. 

Error. 

Cited: B. R. v. Arm4fieZd, 167 N .  C., 466; McMahan v. R. B., 170 
N. C., 459 ; Land Co. v. Electric Qo., 170 N. C., 675. 

McD. PATE v. THE SNOW H I L L  BANKING AND TRUST COMPANY. 

(Filed 26 February, 1913.) 

1. Appeal and Error-Instructions-Omission to Charge-Special Prayers for 
Instruction. 

An exception that the trial judge failed to charge the jury upon a cer- 
tain phase of the case can only be taken advantage of on appeal by an 
exception to his failure to give a requested instruction thereon. 

2. Same-Evidence of Deposit-Check Stubs-Prima Facie Case-Questions 
for Jury. 

The plaintiff sued a bank for an alleged deposit therein which he 
claimed the.defendant had failed to credit to him, and put in evidence 
his check book stubs whereon the proper officer of the bank had credited 
the plaintiff two sums in the same amount at different times on the same ' 

day, the plaintiff's bank book only showing one credit in that sum: Held, 
the entries on the stub were not so controlling or conclusive that the jury . 
could not find as an independent fact that the second deposit was or was 
not made by the defendant, leaving both entries to their consideration; 
and the plaintiff was not entitled to an instruction that the entries made 
a prima facie case, especially as he had not requested i t  by a special 
prayer for instruction. 

APPEAL by plaintiff from Cline, J., a t  September Tern), 1912, of 
GREENE. 

George $1. Lindsay for plaintiff. 
L. V.  Morrill  for defendant. 

PER CURIAM. This is an action to1 recover the balance of a deposit 
alleged by the plaintiff to have been made on 17 December, 1910, with 
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defendant, the balance which plaintiff claims being $1,105.59. Plain- 
tiff alleges that he made two deposits on this date, each in  the 

(509) amount of $1,392.35, one in  the morning and the other in  the 
afternoon of the same day. Defendant denied this allegation, 

and alleged that plaintiff made only one deposit of $1,392.35, in  the 
morning of 17 Decexnber, 1910. I f  this is true, plaintiff i s  indeibted 
to deferrdant in the sum of $286.76, but if plaintiff's allegations be true, 
the defendant owes him $1,105.59, the difference between tha amount 
of the second deposit and the said balance of $286.76, which he would 
owe the defendant if his allegation is not true and which was pleaded 
as a counterclaim. The jury returned the following verdict: 

1. I s  the defendant indebted to the plaintiff, and if so, in what 
amount ? Answer : Nothing. 

2. I s  the plaintiff indebted to the defendant upon its counterclaim, 
and if so, in  what amount? Answer: $286.76. 

The court instructed the jury that i t  was largely a question of f a c t  
I f  the jury found from the evidence according to plaintiff's allegations 
and his account of the transaction, then the first issue should be an- 
swered "Yes, $1,105.59," and the second issue "Nothing"; but if they 
found the other way, iheir answer to the first issne would be "No," and 
:o the ~econd issue "Yes, $286.16." The plaintiff excepted upon the 
gronnd that the presiding judge should hare charged that the entry of 
both d~posi ts  on the <tub of plaintiff's check book by the cashier was 
prifn facie evidence that the deposits were made. No such instruction 
was requested by the plaintiff, and, in  the absence of a special prayer, 
the omission to so charge, there being no affirmative error, is not ground 
for reversal, even if plaintiff would have been entitled to the instruction. 
. i i cK in r ,on  v. Morrison, 104 N. C,. 354; S i m r m o m  v. Davenport, 140 

'N. CI., 40:. The instruction to which exception was taken merely 
meant that the entries were not so controlling or conclusive as to pre- 
vent the jury from finding, as an independent fact, that the second 
deposit was or was not made by the plaintiff, though the jury had the 
right to consider them. Plaintiff's pass book did not show the deposit, 
and did not correspond with the check book. A careful examination 
and analysis of the testimony impreslses us with the belief that the two 

entries represented in  fact but one deposit, and that, therefore, 
(510) there was a mistake in  the entries on the check book. It is a 

singular coincidence that the plaintiff, who had not counted the 
money before he carried i t  to the bank, should have had two parcels of 
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precisely t h e  same amount-euen to the  cents. T h e  verdict appears  to  
be correct upon  t h e  merits, and the proceedings a r e  free f r o m  error. 

No error. 

Ci ted:  8. v. Robertson,  166 N.  C., 365; W e b b  11. Rosemond,  172 
N. C., 851. 

L. C. CARROLL v. I\ITARTHA JAMES ET AL. 

(Filed 5 March, 1913.) 
1. Appeal and Error-Costs. 

A party to  a n  action who has been successful on a former appeal to the 
Supreme Court is  entitled to recover of the adverse party his costs 
thereon, whatever the final outcome of the litigation may be. 

2. Mortgagor and Mortgagee-Sale-Expenses-Credits-Value of Property- 
Mortgagee's Liability. 

A mortgagee seizing the mortgaged property under claim and delivery 
is  held accountable for its reasonable value, and not merely for the price 
it may have brought a t  a sale; and in this case, the property seized being 
leaf tobacco, i t  is  Held, that the plaintiff should be credited with the 
reasonable cost of grading and marketing the tobacco, and with certain 
rent whicK he has paid for the defendant. 

3. Pleadings-Debtor and Creditor-Denial of Cause of Action. 
Where i n  a n  action upon a mortgage note the answer denies the debt, 

i t  is, in  effect, a denial of plaintiff's cause of action. 

4. Actions-Costs-Mortgagor and Mortgagee-Possession-Sales. 
The plaintiff mortgagee seized the defendant's leaf tobacco conveyed by 

the mortgage, under claim and delivery, and sold the same. The defend- 
an t  alleged that  the tobacco should have brought a sufficient price to have 
paid off the mortgage. Upon the question of taxing the cost, i t  is  neces- 
sary to ascertain whether the plaintiff took possession before or after the 
commencement of the action; for if before, and anything was found to be 
due the plaintiff, the answer, in  effect, denied the plaintiff's cause of 
action, and the costs should be taxed against the defendant; i f  afterwards, 
and the plaintiff does not recover the amount claimed, the cost should be 
taxed against him. 

5. Costs-Judgments-Credits. 
The court costs recovered in an action should not be applied in  reduc- 

ing the amount of the judgment obtained, for while the costs a re  taxed 
in the name of a successful litigant, they are  to be paid to the officers of 
the court, witnesses, and for other expenses incident to  the litigation, and 
should not be credited to the defendant, unless he has paid them. 

APPEAL b y  plaintiff f r o m  Foushee, J., a t  M a r c h  Term,  1912, (511) 
of CARTERET. 

421 



I N  T H E  'SUPREME COURT. [I62 

This action was commenced on 5 November, 1908, to recover certain 
personal property, of whicl3 the plaintiff claims to be the owner under 
a' chattel mortgage. 

On the same day property was seized under proceedings in  claim and 
delivery issued in  the action, which was thereafter delivered to the 
plaintiff, upon the defendants failing to give the undertaking required 
by the statute. 

The property was sold by the plaintiff under said mortgage, and a 
part of i t  was bought by the plaintiff. 

The plaintiff filed his comilaint at March Term of court, 1909, in  
which he alleged that he was the owner of the property; that it was 
seized under claim and delivery on 5 November, 1908, and had been 
sold under the mortgage; and that after applying the proceeh of sale, 
less reasonable expenses, there was a balance due on the mortgage debt 
of $42. 

The defendants filed their answer in  June, 1909, in  which they denied 
that there was anything due on said debt on 5 Novemrber, 1908, and also 
denied that the plaintiff was the owner of the property. 

They also  allege^, as a first defense and counterclaim, that the sale 
under the mortgage was invalid by reason of defect in  the advertise- 
d e n t ;  that the property was bought at the sale by the plaintiff a t  a low 
valuation, and was reasonably worth at  that time $400. 

They also allege, as a second defense and counterclaim, that the debt 
secured in  the chattel m,ortgage was originally $232.50; that $6 had 
been paid thereon; that i n  the year 1908 the plaintiff took from the 
possession of defendants and disposed of tobacco of the value of $500, 
out of the proceeds of which was paid $112 to one Newberry to the 
use of the defendants, leaving $338 due the defendants from the sale 

of tobacco, and that corn of the value of $225 was seized i n  the 
(512) c la ia  and delivery proceedings which was liot embraced in said 

mortgage. 
The plaintiff filed his reply, in  which he denied the material allega- 

tions in the counterclaim, except he admitted that the original debt was 
$232.50, subject to the credit of $6, and alleqed that out of the proceeds 
of tobacco, which he contended came rightfully into his possession, he 
paid W. L. Oglesby $15.50 rent. 

There was a trial of the action in  1920, which resulted i n  favor of 
the defendants, and upon appeal, a new trial was ordered, and judg- 
ment was entered against the defendants for the costs of the appeal- 
$51.80. 

The case apain came on for trial at  March Term, 1912, when the 
following verdict was found by the jury: 
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1. I s  the plaintiff the owner of the property described in the com- 
plaint ? Answer : Yes ; to secure the debt. 

2. What was the unpaid balance of the note secured by the, mortgage 
given by C ~ s a r  James to plaintiff a t  the time this suit was brought? 
Answer : $232.50, with interest thereon from 2 March, 1908, subject to 
a credit of $6 on the interest. 

3. What was the value of the black mare mule, the mouse-colored 
blind horse mule, the top buggy and harness. and the corn seized under 
claim and delivery in this action, at the-end of the seizure? Answer: 
$27.50. 

4. What  reasonable expenses were incurred by the plaintiff in paying 
the lien off the buggy and in keeping and selling the said property 
seized? Answer : $27.25. 

5. Was the tobacco, after being seized by Meadows, turned over, by 
agreement with the defendant Isaac James, to plaintiff and Newberry, 
to be graded and sold at Kinston, with the agreement that the expense~s of 
grading and marketing should first be taken out and t%e balance paid over 
to Newberry on the Meadows ~nortgage till i t  was paid? Answe~r: Yes. 

6. What amount did plaintiff by agreement pay over from the pro- 
ceeds of the tobacco to Newberry on the Xeadows mortgage? Answer: 
$112.90. 

7. What was the net amount received by the plaintiffs for the 
tobacco after paying the expenses of grading and marketing and (513) 
paying the warehouse charges and ren t?  Answer $128.80. 

8. What lms the value of the tobacco turned over to the plaintiff at 
the time it was tnrned over to the plaintiff? ' Answer: $240. 

9. What was the reasonable cost of grading and marketing (including 
warehouse charges) the tobacco taken into his possession by plaintiff? 
Answer : $40. 

Judgment mas entered on the verdict, charging the plaintiff with the 
amountc: found in answer to the third and eighth issues and crediting 
him with the amounts in answer to the second, fourth, and ninth issues. 

His  Honor refured to credit the plaintiff with the Supreme Court 
costs ($51.SO) incurred on the former appeal, and adjudged that the 
plaintiff pay all cost of the Superior Court except the cost accrued up 

oment. to the return term, and $1 for the final judg 
The plaintiff tendered jud,ment according to his contentions, one of 

them being that he ought to be charged with $128.90, instead of $240. 
nrld excepted to the judgment rendered, and appealed. 

A. 1). Ward for p l a i n t i f .  
A b e r n e t h y  d Davis  for  defendant .  
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PER CURIAM. I t  is admitted that the amounts found in  answer to 
the second, fourth, and sixth issues are proper charges against the 
defcnda~t ,  and that the plaintiff mii~st account for the value of the 
propq-ty as found by the answer to the third issue. 

The ruling of his Honor that the plaintiff is l i a b l ~  for $240, the value 
of the tobacco, instead of for $128.90, the net proceeds of its sale, is 
correct, beca~~se  the plaintiff was a t  the time a nlortgagee, and is, as 
such, accountable for its reasonable value. 

The plaintiff is entitled to be credited with the reaeonable cost of 
grading and marketing the tobacco, as found by the ninth issue, and 

the defendant ought not to complain of this, as the jury say, 
(514) in response to the fifth issue, they agreed to it, and in addition 

to the rent, paid out of the proceeds of the sale of tobacco, which 
is included i n  the seventh issue, and not in the ninth, and which the 
plaintiff alleges in his reply to be $15.50. 

The plaintiff must also be credited with the amount of the Suprema 
Court cost ($51.80). Xmith v. French, 141 N. C., 2 ;  Xmith v. R. R., 
148 N. C., 335. 

No satisfactory adjudication cau be made as to the cost of the Supe- 
rior Court upon the record before us, as i t  does not appear whether the 
tobacco came to the poesession of the plaintiff before or after the corn, 
mencement of the action. 

The execution of the note secured by the, chattel mortgage and its 
amount are admitted, and the whole controversy in  the Superior Court 
was as to the value of the property seized under the claim and delivery 
proceeding, and as to the value of the tobacco and the expenses incurred, 
and this controversy continued up to and including the last trial. 

The defendants allege that the tobacco was worth $500, and that the 
plaintifl had paid $112 to their use out of the proceeds, leaving a bal- 
ance of $388 due by the plaintiff to the defendant on this item. ' 

I f  this allegation is true, and the tobacco came to the possession of 
the plaintiff prior to the comimencement of the action, there was nothing 
due on the mortgage debt of $232.50 when the action was commenced, 
and as the plaintiff had to show some amount to be due, the allegation 
was in  substance the denial of the right to maintain the action, which 
continued in issue up to the trial, and the ve~rdict of the jury establishes 
the fact that this allegation is not true, and that some amount was due 
at the commencement of the action on the mortgage debt, to wit, $232, 
with interest from 2 March, 1908, subject to a credit of $6, less $200, 
the remainder of proceeds of sale of tobacco after deducting the reason- 
able cost of grading and marketing. 
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I n  this view of the case, the plaintiff would be entitled to a judgment 
against the defendants for the costs of the Superior Court, be- 
cause the right to niaintain the action has been denied and the (515) 
costs have been incurred in  successfully maintaining it. 

On the other hand, if the tobacco was delivered to the plaintiff after 
the corninencement of the action, there was no denial of the right of 
the plaintiff, and defendants having successfuly maintained their con- 
tention as to the matters in controversy, and a balance being due them, 
they should recover their costs. 

We are not inadvertent to the first paragraph of the, defendants' 
answer, but construe that in connection with the other allegations. 

I n  the event judgment should be entered in  favor of the plaintiff for 
the cost of the Superior Court, he would not be entitled to have the 
amount thereof applied in reduction of the judgment in favor of the 
defendants, because he has not paid these costs, and while the recovery 
is in  hip name, the items entering into the judgment for costs will 
belong to officers and witnesses. 

I t  is, therefore, ordered that the judgment of the Superior Court be 
modified by crediting the same with $51.80, the costs paid in the Su- 
preme Court, without interest, and with $15.50 rent, if the defendants 
agree to that amount, and if they do not so agree, then with such 
amount for rent as a jury shall determine was paid by the plaintiff 
out of the proceeds of the sale of the tobacco. 

I t  is further ordered that the time when the said tobacco was delivered 
to the plaintiff be ascertained by agreement of the parties or by the 
verdict of the jury, and that judgment for the costs of the Superior 
Court be entered in accordance with the facts and this opinion. 

Let the costs of this appeal be divided. 
Modified and affirmed. 

FIRST NATIONAL BANK O F  WELDON v. H. H. FRIES. 
(536)  

(Filed 5 March, 1913.) 

Appeal and Error-Evidence in Narrative-Waiver of Parties. . 

The requirements of the rule of the Supreme Court, that the evidence 
must appear in the case on appeal in narrative form, cannot be waived 
by the parties. 

E. L. Travis, W. E. Daniel, am? R. (7. Dunn f o r  plaintiff. 
Albion Dzum for defendant. 



I N  THE SUPREME COURT. [I62 

PER CURIAM. This is a m'otion to reinstate a n  appeal which was 
dismissed a t  this term for  failure to state the evidence i n  narrative 
form, and for  other irregularities appearing i n  the  record. 

T h e  principal reason urged in  support of the motion is  t ha t  counsel 
for  appellee agreed to the case on appeal; but  this also appeared in  
Cressler v. Asheville,  138 N. C., 483, and i n  Buckem v. R. R., 157 N. C., 
444, and while the appeals i n  those cases were not dismissed, i t  was 
stated i n  effect that  counsel could not w a i ~ e ]  compliance with the rule, 
and that  i t  would be enforced. 

The motion must, therefore, be denied; but, while reaching this con- 
clusion, we have examined all of- the assignments of error, and find 
nothing which justifies a new trial. 

Motion denied. 

W. D. BOWEN ET AL. V. J O H N  L.  R O P E R  LUMBER COMPANY. 

(Filed 19 February, 1913.) 

1. Trespass-Boundaries-Declarations-Evidence. 
In an action of trespass guare c lausum pregit, testimony of the plaintiff 

as to certain lines and boundaries was objected to on the ground that i t  
was based on information his deceased father had given him: Held, no 
error, as this evidence may have been competent, as the declarations of 
the father had been made before any controversy had arisen; and as the 
witness further testified that i t  was on information received from his 
father and others, and was also a matter of personal knowledge, and as 
the land in dispute adjoined that of the plaintiff, the evidence may have 
been competent under the principles announced in Halstead v. Mullen, 
93 N. C., 252. 

2. Trespass-Parties. 
In an action of trespass quare c lausum fregit, only those who owned 

the land a t  the time of the trespass, and have any interest in the recovery, 
are the necessary parties of record. 

3. Trespass-Conflicting Evidence-Verdict. 
When in an action of trespass, involving title to lands, the evidence is 

conflicting, the findings of the jury, under a proper charge of the court, 
are conclusive. 

(517) APPEAL from Bragaw,  J., a t  February Term, 1913, of WASH- 
INGTON. 

Trespass ,  quare c lausum fregit. O n  issues submitted, the jury ren- 
dered the, following verdict : 
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I .  Are the plaintiffs the owners of the swamp land described in the 
court map as "land in controversy" within the lines of Y, X, V, U, 
and east of the line 8, 9 2 Answer : Yes. 

2. I f  SO, did defendant trespass on said lands? Answer: Yes. 
3. I f  so, is plaintiff's claim for damages barred by statute, as alleged? 

Answer: No. 
4. What damages, if any, are plaintiffs entitled to recover 2 Answer : 

$1,500. 
Judgment on the verdict for plaintiffs, and defendant excepted and 

appealed. 

Ward & Grimes  for plaintif. 
A. D. McLean, W .  M.  Bond ,  a d  W.  111. B o n d ,  Jr . ,  ~ O T  defendant.  

CLARK, C. J. The Court has carefuly examined the record, and 
finds no exception to the proceedings which gives the defendant any 
just groilnd of complaint. The title to the land was shown to be out 
of the State, under a patent to Joseph Dwight, dated in 1758. See 
B o w e n  v. L u m b e r  Co., 158 N. C., 366. Plaintiff then exhibited a line 
of deeds, beginning in 1786 to 1892; three to his own family and him- 
self, bearing date respectively in 1821, 1847, 1892, and offered 
evidence tending to show that these deeds, more especially those (518) 
of 1821, 1847, 1892, covered the land in controversy, and that 
within the boundaries on the highland the plaintiff and those under 
whom he claimed had lived continuously, to plaintiff's personal knowl- 
edge, for 44 years, 60 acres being under fence and cultivated, with 
house, barn, stables, etc., and that they exercised such dominion and 
control over the swamp land within the boundary as the same permitted, 
and that this occupation and control were continuous and exclusive. 
Under a correct charge, the jury have accepted this as the true version 
of the facts, and the question of title, therefore, has been properly 
determined in plaintiff's favor. The only objection seriously urged 
for error before us mas that the court refused to strike out a portion 
of plaintiff's testimony relevant to the issue. The land havinq been 
surveyed and plats made and exhibited on the trial, the plaintiff, testi- 
fying in his own behalf, said, among other things, that the deeds of 
1821, 1847, and 1892 cwered the land in controx-ersy, and proceeded 
to state more in detail as to certain lines and corriers of the land, and 
more particularly as to the placing of the point of contact with the 
ROSS, patent, one of the termini called for in  the deeds; the objection 
urged being that the testimony referred in part to deeds which were 
older than the witness, and that he testified only from what his de- 
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ceased father had told him about the boundary. 'TJnder the decisions 
and on the facts presented, this source of information may have been 
entirely legitimate, for i t  was based, in part, on a declaration of the 
deceased father, before any controversy and as to the boundary of the 
Ross patent, a tract adjoining his own, and thus may have beein entirely 
competent under the principle illustrated and applied i n  Halstead 2 % .  

Mull~n ,  93 N. C., 252 ; Mason v. illcCormack, 85 N. C., 226, and other 
like cases. I f ,  however, the contrary be conceded, the objection is not 
open to defendant, on the record, for the.witness stated that in saying 
the deeds i n  question covered the land, he spoke from informlation 
received from his father and othew, and he also said he had seen the 
land surveyed and knew of himself of the position of certain lines and 

corners marked-and recognized as part of the boundary. The 
(519) statement of the witness, therefore, did not rest alone on in- 

formation derived from his deceased father, and the court made 
a correct ruling in refusing to strike out the testimiony. Those who 
owned the land a t  the time of the trespass committed and all who have 
any interest in  the recovery are parties of re~cord, and the objection 
for defect of parties is without merit. Daniels v. R. R., 158 N. C., 
418. The evidence offered tending to show adverse occupation of the 
locus in quo on the part of the defendant or its grantors under the deed 
from Anne Blount, administratrix, was properly submitted to the jury, 
and rejected. The issue between the parties dependent, chiefly, on 
questions of fact, has been submitted to the jury under a correct and 
proper charge, and, as stated, we find no reason for disturbing the 
conclusion they have reached. There is 

No error. 

IN RE WILL O F  J. M. PATRICK. 
(Filed 1 2  March, 1913.) 

Wills-Caveat-Mutual Capacity-E~idence-Burden of Proof. 
In these proceedings to caveat a will for mental incapacity of the tes- 

tator, it appeared that he signed the will in accordance with the statu- 
tory provisions obtaining here, at the house of a third person, in the 
presence of impartial witnesses, dictated the terms of the will, making 
an intelligent didposition of his property, and stating his reasons there- 
'for; and it is Held, that the burden of proof was not shifted to  the pro- 
pounders. 

APPEAT, from Cline, J., at September Term, 1912, of GREENE. 
Issue of devisavit veZ non on the last will and testamlent of J. M. 

Patrick, deceased. 428 
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On the-issue submitted, the jury rendered the following verdict: 
"Is the paper-writing propounded, and every part  thereof, the last 

will and testament of J. M. Patrick, deceased? Answer: Yes." 
Judgment on the verdict, and caveators excepted and appealed. (520) 

C. L. Abemethy, C. M .  Lindsay, and  I .  P. Frizzella for caveators. 
W .  8. O'B. Robinson, Asll~ley Albrifton, a ~ ~ d  0. El .  Guion for p ~ o -  

pounders. 

PER CURIAM. The case, not improperly determined on the single 
issue, was presented in the two aspects, of m,ental incapacity and undue 
influence. As to the first, we think his Eonor  in effect charged that 
there was no evidence of mental incapacity on the part of the testator, 
and on careful perusal of the entire record we fully concur in this 
view. All of the testimony ie to the effect that the testator, at  the time 
of executing the will, had a sound mind and a disposing memory, and 
there is no fact rising to the dignity of legal evidence which tends to 
show the contrary. I n  the second aspect the question was submitted 
to the jury under n charge which correctly placed the1 burden of proof 
upon the caveators, the evidence showing that the will was made at  the 
home of a third person in the presence of impartial and disinterested 
witnesses, by a man of sound mind and memory, who dictated the 
term8 of the will himself, lnaliing intellige~it disposition of his property 
and giving intelligent reasons for the disposition made; and while there 
are facts in evidence requiring that the issue! in this featnre of the case 
should he referred to the jury, we find nothing in the testimony which 
would justify or permit that the burden of proof should be shifted to 
the propounders. The rulings of the court on questions of evidence 
and in the charge to the jury are in accord with our deoisions,. I n  re 
Fowler, 159 N. C., 203; Tn rs ~ v e r k t t ,  153 N.  C., 83; Linebwger 1.. 

Linebnrger, 143 N .  C., 239 ; Atkins v. Withers, 94 N.  C., 581. There is 
No error. 

KATE L. HEILIG V. NATIONAL LIFE INSURANCE COMPANY. 

(Filed 16  April, 1913.) 

1. Insurance, Life-Valid Provisions-Suicide. 
A provision in a life insurance policy declaring suicide of the insured 

within twelve months of its date an excepted risk, is valid. 
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& Same-Application-Statements-Policy Contracts. 
Where attached to a life insurance policy sued on is a paper-writing, 

over the signature of the insured, purporting to be the original applica- 
tion for the insurance, which states "that (among other things) i f  within 
one year from date of the policy I shall suicide or destroy myself, sane 
or insane, the policy hereby applied for shall be null and void"; and this 
application is made a part of the policy by express provision upon the 
face of the policy, i t  is Held, that  the statement is a part of the applica- 
tion, and the application is a part of the contract of insurance, bind- 
ing upon the beneficiaries thereunder. 

APPEAL by plaintiff from Whedbee ,  J., at February Term, 1913, of 
ROWAN. 

J e r o m e  & Y r i c r  and  Craig  & C ~ a i g  for plaint i f  
T .  C. Linm and S tah le  Lin.12- for de fendan t .  

PER CURIAX. The plaintiff seeks to recover upon a policy of in- 
surance issued by the defendant on 26 April, 1910, alleging the death 
of the insured on or about 30 September, 1910. The defendant ad- 
mitted the execution and delivery of the policy and the death of the 
insured, but denied liability, for that the insured had suicided or de- 
stroyed himself, while sane or insane, within twelve months after the 
issuance of the policy, in violation of the terms of the contract of 
insurance. 

The plaintiff excepted to the subniission of the issue as to suicide, 
upon the ground that the provision as to suicide is not properly made 
a part  of the contract of insurance. The jury answered the issue as to 
suicide for the defendant, and, judgment having been entered accord- 
ingly, plaintiff excepted and appealed, the sole question presented to the 
Court being whether the provision as to suicide relied upon by the 

defendant is properly made a part of the contract of insurance. 
( 5 2 2 )  The policy contains the following provisions: 

" ( a )  C o n . s ~ n ~ ~ a ~ ~ o ~ . - T h i s  policy is issued in consideration 
of the application therefor and a premiuni, of two hundred ninety-four 
and 14-100 dollars. 

<( ( b )  POLICY THE ENTIRE COXTRACT.- -T~~S policy and its applica- 
tion, which is  made a part hereof, and a copy of which is hereon in- 
dorsed, together with general provisions contained on the reverse of this 
paper, which are hereby made a part of this policy as fully as if !hey 
were recited at length over the signatures hereunto affixed, constitute 
the entire contract hetween the parties." 

The original application, which is made a part of the policy, and 
which is indorsed in its entirety thereon, consists of two attached paper- 
writings. 

430 
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The first sheet, designated as "Application Form A," contains the 
formal words of application, stating the character of policy applied 
for, the premium, age of applicant, name and relationship of the bene- 
ficiary, date and place of application, and coniludes : 

"I hereby agree that this application and the answers made to the. 
medical exadner  and the policy applied for shall constitute the entire 
contract between the parties hereto. Signature of applicant: L. E. 
Heilig. P. 0. address: Salisbnry, N. C." 

The second sheet, designated as "Application Form B," has the fol- 
lowing caption: "Answers Made to the Nedical Examiner. ( In  con- 
tinuation of my application to the National Life Insurance Company, 
dated 19 April, 1910)," and concludes: "I hereby certify that I have 
read all the statements and answers in this application, and agree, on 
behalf of myself and any person who shall have or claini any interat 
in any contract issued hereunder, that no mlaterial circumstances or 
information have been withheld or omitted touching my past and pres- 
ent state of health and habits of life, and, that the said statements and 
answers, together with this declaration, as well as those m,ade to the 
company's medical examiner, are true and shall be the basis of the 
policy hereby applied for; that there shall be no contract of insurance 
until a policy shall have been issued and delivered to me and the pre- 
mium thereon paid to the company, or its authorized agent, 
during my lifetime and good health; that if, within one year (523) 
from the date of the policy, I shall suicide or destroy myself, 
s w e  or insane, the policy hereby aapplied for shall be '~~u.11 sad void; or 
if, etc. Signature of applicant: L. E. Heilig. Witnessed by =am- 
iner : W. W. McKenzie." 

The validity of a provision declaring suicide an excepted risk within 
twelve mmths after the date of the policy has been uniformly sustained 
by the Court. Xpruill v. I m r a m e  GO., 120 N.  C., 147. 

The statement as to suicide appears above the signature-of the appli- 
cant, and on the same papefr with the formal application, and in that 
statement he speaks of "this application," and twice refers to the policy 
"hereby applied for." 

- - 

We are, therefore, of opinion that the statem\emt is a part of the 
application, and that the application is a part of the contract of in- 
surance. 

T h e  Royal Circle v. Achterrath, 204 Ill., 549, and Goodwin v. Insur- 
ance Co., 97 Jowa, 226, chiefly relied on by the plaintiif, do not snstain 
the position that the statement as to suicide is no part of the applica- 
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tion, but decide that a provision that the policy shall be void in the 
event of suicide yields to another provision in the policy that i t  shall 'be 
incontestable after a certain time. 

No  error. 

D. H. HENDRICKS v. H. B. IRELAND. 

(Filed 16 April, 1913.) 

1. Claim and Delivery-Replevy-Final JudgmentReturn of Property- 
Measure of Damages. 

Where the recovery of personal property is  sought, with the ancillary 
remedy of claim and delivery, and the defendant has  replevied the 
property and judgment has been finally rendered in the plaintiff's favor, 
i t  is proper for the judgment to require the return of the  property, if to 
be had, and, if not, for i ts  value a s  assessed by the jury, with damages 
for its detention. Revisal, sec. 570. 

2. Issues. 
Where the issues submitted fully cover the issues tendered, it is 

not error for the trial judge to refuse t o  submit the latter. 

3. Appeal and Error-Instructions-"Broadsidew Exceptions. 
Unless a n  exception to an instruction given by the trial court specify 

the errors therein, it  will not be considered on appeal. 

4. Claim and Delivery - Judgments - Costs and Expenses - Agreement of 
Parties-Appeal and Error. 

Where the defendant in  claim and delivery of crops has  replevied the 
property, and the plaintiff has recovered final judgment, a n  additional 
item of expense or cost allowed by consent to the plaintiff will be held 
a s  binding upon the parties on appeal. 

(524) APPEAI, by plaintiff from Cookc, J., st Fall  Term, 1912, of 
DAVIE. 

A. T. Grant  and Jones & Patternon f o ~  plaintiff .  
T. R. Bailey and Jacob 8 t c w a r t  for defendant. 

PEB CURIAM. This is an action for the recovery of personal prop- 
erty, with the ancillary proceeding of claim and delivery. The prop- 
erty was seized undelr the requisition, and replevied by defendant upon 
his giving bond. Plaintiff recovered in the action, and the usual judg- 
ment was entered for the return of the property, if to be had, and if 
not, then for its value, which the jury assessed at  $400, and damiages 
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for deterioration at $70, and for detention at  $217. This was correct 
in form (Revisal, sec. 5701, and it was for the jury to ascertain the 
amounts. 

1. I t  was not error to reject the issues tendered by defendant, as they 
vere fully COT-ered by those submitted. Albert v. Insurance Co., 122 
N.  C., 0 ;  Coal Co. v. Ice Co., 134 N.  C., 574; Denver v. Deaveq*, 137 
N. C., 240. 

2. The damage to the logs while in possession of the sheriff under 
the order of seizure x a s  not recoaerable by the defendant, as he failed 
in the action, and the logs were not his property, and consequently no 
loss was suffered by him. This testimony could not have been pertinent 
to the counterclaim, for if the property was injured while in the custody 
of ;he sheriff, i t  was something of which the owner alone could com- 
plain, and did not relate to the efficiency of the plant agreed to be sold 
according to defendant's allegations. I f  the defendant had es- 
tablished ownership of the property, the objection would have (525) 
had more force. 

3. The objection "to the instruction given by the court to the jury7> 
is too general, and for that reason cannot be considered. An exception 
to a charge must specify the error therein. Leak v. Covinyton, 99 
N.  C., 569 ; iVcKinnon c. Xorrison, 104 N. C'., 354. Besides, the charge 
was free from error. 

4. The item of $10.31, nhich was allowed against defendant in the 
bill of costs, appears to have been so taxed by consent of the parties, 
and, therefore, is not subject to exception. The other item of $26, cost 
and expense of seizing and caring for the property, was properly 
allowed. Revisal, sees. 631 and 799; R. R. v. X u i n ,  132 N. C., 445. 

We have carefull. exanlined the record and case on appeal, and are 
convinced that the case was properly tried. 

No error. 

Cited: Gray v. I I .  R., 167 N. C., 435. 
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D. B. BATTEN, ADMINISTRATOR OF JAMES BATTEN, v. TRYON P. BATTEN. 

(Filed 16 April, 1913.) 

APPEAL from Cooke, J., a t  September Term, 1912, of MONTGOMERY. 
Civil action to recover upon a breach of a contract to support plain- 

tiff's intestate. Defendant appealed. 

Charles A. A r m d r o n g  and J .  A. Spente  for p la in t i f .  
R. T. Poole and W.  A. Gochran for defendant. 

PER CURIAM. We have carefully examined the record and assign- 
ments of error on this appeal, and find no reversible error. 

N o  error. 

( 5 2 6 )  
W. C. LINNEY V. W. D. MINTZ ET AL. 

(Filed 7 May, 1913.) 

Held, this case presented only issues 'of fact, determined by the verdict. 

APPEAL by defendants'from Lyon ,  J., a t  Fall  Term, 1912, of ALEX- 
AKDER. 

P. .4. G n n e y ,  J .  H. Burke ,  and L. C. Galdwell for p la in t i f .  
J .  L. Gulley and W.  A. Relf for defendants. 

PER CURIAM. This was a special proceeding started before the Clerk 
of Alexander Superior Court to establish the boundary lines between 
the plaintiff and the defendants, and heard on appeal to the Superior 
Court upon the following issue: "Is the line from Black 4 to Black 5 
the true dividing line between the plaintiff and the defendant." 

We are of opinion that the question a t  issue is  one of fact, and that 
i t  has been determined by the finding of the jury. 

Upon a review of the record we find 
No error. 
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(Filed 28 May, 1913.) 

Evidence-Boundaries-Declarations of a Living Person. 
Testimony of the declarations of a living person as to the boundaries of 

land in dispute is incompetent. 

APPEAL by defendants from Webb, J., a t  Spring Term, 1912, of 
TYRRELL. Action to recover damages for cutting timber on a strip of 
land, clainled by the plaintiff to be a part of the Clayton tract of land. 

The defendants admit that the plaintiffs are the owners of the Clay- 
ton tract, but they deny that fhe land in controversy is  a part  of that 
tract. 

The Belgrade and Holly Grove tracts of land adjoin the Clayton 
tract. Both parties claim title under W. S. Pettigrew, who was 
the father of Charles Pettigrem. Charles Pettigrew is now (527) 
living, and there is no evidence in the record that he was at  any 
time the owner of the land in dispute, or of the Belgrade land, or of 
the Holly Grove land. 

Air. Nooney testified for plaintiff: "Am 69 pears old. I was over- 
seer for Mr. Charles Pettigrew. I know the Clayton tract of land. 
Mr. Charles Pettigrew, ~vhile in possession of the Holly Grove and 
Belgrade tracts, told me not to cut on the land now in  dispute. Said 
i t  was n part of the Nbah Spruill's Clayton land." Befendants ex- 
cepted. 

There was a 1-erdict and judgment for the plaintiffs, and defendants 
excepted and appealed. 

X .  JIoiette and 517. JI. Bond for pluirzti f .  
I .  d l .  JIeei4zs al2d T17ard & Grimes f o ~  d e f e d a n t .  

PXR  CURIA^ The evidence of the witness Sooney was very im- 
portant on the issue before the jury, and was clearly hearsagr and in- 
comipetent. 

It is not brought within the rule admitting the declarations of a 
deceased witness, as the declarant is living; nor does it appear that 
either party claims under him, or that he was more than an agent in 
possession of the Belgrade and Holly Grove lands. Cansler v. Fite, 50 
N.  C., 486; Lawrenw e. Hynan,, 79 N. C., 211; Perkims ?;. Briddey, 
133 N. c., 350. 
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The evidence also fails to show that Mr. Pettigrew had any knowl- 
edge of the boundaries, or that ha was doing more than expressing an 
opinion that the land in  dispute was a part of the Clayton tract. There 
must be n 

New trial. 

(528) 
W. R. HOPKINS ET AL. V. J. M. CRISP ET AL. 

(Filed 28 May, 1913.) 

Evidence-Issues of Fact-Questions for Jury. 
This cause presenting a controversy of fact properly presented t o  the 

jury, no error is found. 

APPEAL by plaintiff from Lane,  J., a t  Spring Term, 1912, of CHER- 
OKEE. Action tried upon this issue: . 

(1) "Is the land d a i m ~ d  by plaintiffs, Tract No. 1949, located as 
shown on the plat, and as contended by plaintiffs? Answer: Yes. 

From the judgment rendered, defmdant appealed. 

M. W.  Bel l ,  J .  II. D i l l a d ,  Zcbulon  Wea,ver for plaimtiffs. 
A. D. R u b y ,  J .  N.  Moody, and R .  L. Phi l l ips  for defendants.  

PER CURIAM. We have examined the record in  this case and con- 
sidered the several assignments of error, and we find no reversibIe 
error, The controversy appears to be almost exclusively one of fact, 
and wc think the court properly presented it to the jury. 

No error. 

NANCY LUNSFORD ET AL. v. FRED H. ALEXANDER ET AL. 

I (Filed 28 May, 1913.) 

1. Appeal and Error-Appeal Bond-Laches-Notion to Dismiss-motion to 
Reinstate. 

It  is necessary to comply with the requirement that the appellant give 
bond unless permitted to appeal in forma pauperis; and in this case, 
it appearing that the appellant had not given the required bond at the 
time the case was called, after several agreed continuances, in the 
Supreme Court, and that upon appellee's motion, the appellant did not 
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then offer to do so, the appeal was properly dismissed, and a motion to 
reinstate, thereafter made a t  the same term, should not be granted, as  no 
legal excuse for appellant's laches has been shown. 

2. Appeal and Error-Promise of Clerk to Notify-Appellant's Laches-Legal 
Excuse. 

A request to the clerk of the Supreme Court to notify an appellant of 
the time when his case will be reached in the call of the district to 
which i t  belongs is a mere matter of personal courtesy, and not a legal 
obligation on the part of the clerk; and the appellant may not set up a s  
a n  excuse for his laches in failing to be present, the failure of the clerk 
to reply. 

3. Appeal Bond-Duty of Appellant-Laches-Attorney and Client-Prin- 
cipal and Agent. 

Proving an appeal bond is  the duty of the appellant and not of his 
attorney, and when the latter is authorized to act therein, he does so 
as the agent of the party appealing, who is, in the relation of principal, 
responsible for his laches. 

APPEAL by caveator from 0. H. Allen, J., at July Term, 1912, (529) 
of ASHE. 

AT. 1'. Gukky & Son, X c Y e i l l  & ~ U c X e i l l  for plaintiffs. 
T .  C. Howie R. A. D 0 7 ~ q l ~ t o n ,  and R. L. Ra l lou  for defendants.  

C r ~ a a ,  C. J. Motion to reinstate. When this case was reached in 
regular order for argument, on motion and by consent of counsel i t  was 
set for hearing for the end of the Fourteenth District. I t  was again 
reached under this order on 8 Nay, and at request of one of plaintiff's 
counsel i t  mas laid orer till an hour that ~ o u l d  suit the convenience 
of said connsel. When reached, the defendant's counsel m o ~ ~ e d  to 
dismiss because no appeal bond had been filed. Counsel for the plain- 
tiff lras present and showed no excuse for failure to file the bond, and 
did not then and there offer to make a deposit in lieu of bond which he 
would have been permitted to do. The case was then dismissed, as 
required by the rule. 

The decision of the court below is presumed to be correct. Any 
party i ~ o t  satisfied ~v i th  such decision has the right to appeal, but only 
upon compliance with the conditions required by the statute. Among 
these conditions is the execution of a bond, or making a deposit in   lie^^ 
thereof, and if the party is unable to do either of these things. the law, 
in  its liberality, permits him to appeal without giving bond, upon 
filing the affidarit and certificate and procuring leave to appeal (530) 
without bond, in the manner prescribed by law. The appellant 
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chose to do neither of these things. He might have filed the deposit 
even after motion was made to dismiss for want of a bond, but he did 
not offer to do so. 

The appellant now moves on the last day of the term to reinstate 
the cause upon the ground that the clerk did not write him, upon 
application, the probable date at which the cause would be reached for 
argument. The clerk was absent from his office by illness, but the 
counsel making this affidavit, who is nonresident, had resident counsel 
who was present when the case was reached for argum~nt, and dis- 
missed, and he should have learned from him as to the date at which 
the cause would be reached. This Court has no daily calendar, and 
counsel m ~ s t  attend during the week for which the case is set under 
our rules. The clerk would probable have answered the letter, if he 
had been in his office; but this would have been merely a courtesy and 
not a right. 

This Court has repeatedly said that "when a man has a case in court, 
tho best thing he can do is to attend to it." Pepper v. CZegg, 132 N. C., 
316. The appellant has not given this appeal such attention as entitles 
him to have this cause reinstated. Appellants are prone to forget that 
"appellees have rights" as well as themselves. The appellee has the 
right, if the appeal is not taken and prosecuted in the manner required 
by the statute, to have i t  dismksed, and the burden is upon the appel- 
lant to show that he has given the mbtter proper attention, and that 
failure, to comply with the requirement of the statute and rules has been 
without laches on his part. I f  this motion, made on the last day of 
the term, were to be granted, it would result in keeping the appellee 
six months longer in litigation. The appellant has w d e  out no case 
which entitles him to deprive the appellee of the final disposition of 
the case which the court has already wade. 

Providing appeal bond, if left to counsel, is a duty devolved on him 
not as counsel, but as agent of appellant, and his neglect is the neglect 
of the principal. Qhu~chill v. Insurance Co., 92 N .  C., 485 ; Gr@n v. 

Vebon, 106 N. C., 235. In  Cozart v.  Assu~ance co., 142 N. C., 
(531) 523, the Court saps that compliance with the "regulations as to 

appeals is a condilion precedent without which (unless waived) 
the right to appeal does not become potential.'' Hence i t  is no defense 
to say that the negligence is the ''negligence of counsel, and not negli- 
gence of the party." This has been cited and approved, Vivian v. 
Mitchell, 144 N. C., 417, and in many other cases. 

Motion denied. 

Cited: Allen v. McPherson, 168 N.  C., 437; Queen v. Lumber Co., 
170 N. C., 502. 
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MRS. F. C. FISHER ET AL,. V. MONTVALE LUMBER COMPANY. 

(Filed 28 May, 1913.) 

Appeal and Error-Stenographer's Notes of Trial-Case Settled by Judge- 
Remanding Case-Procedure. 

Where by the order of the trial judge in settling a case on appeal, the 
stenographer's notes of the trial are set out as part thereof, in violation 
of the rule of the Supreme Court, the cause will be remanded, that a 
case on appeal be correctly stated; and in this case the Court allows the 
appellant fifteen days after the case reaches the county from which it 
is appealed to serve his case, and the appellee ten days after such 
service to prepare and serve exceptions or counter-case. 

APPEAL by plaintiff from Long, J., at the October Term, 1912, of 
SWAIN. 

The appellee moves to dismiss the appeal, or to affirm the judgment, 
for that the evidence i n  the case on appeal is not stated in  narrative 
form, but by question and answer. An inspection of the record dis- . 
closes that the evidence, as taken by the stenographer, by question and 
answer, is made a part of the case, but that this was done by order 
of the judge. 

F.  C .  Pisher for plaintiff. 
Pryc, Gantt & Frye, SV. L. Taylor, and Bryson & Black for defendant. 

CIARK, C. J. On 19 February, 1913, this Court adopted the follow- 
ing rule: 

"The evidence in case on appeal shall be in narrative form,, and not 
by question and answer, except that a question and answer, or 
a series of them, may be set out when the subject of a particular (532) 
exception. 

"When this rule is not complied with, and the case on Zppeal is settled 
by the judge, this Court will in its discretion hear the appeal, or re- 
niand for a settlement of the case to conform to this rule. 

"If the case is settled by agreement of counsel, or the statement of 
appellant is the case on appeal, and the rule is not complied with, and 
the appeal is from a judgment of nonsuit, the appeal will be dismissed. 

"I11 other cases the Court mill in its discretion dismiss the appeal or 
remand for a settlem'ent of the case on appeal." 

The enforcement of the rule is a necessity. The use of the stenogra- 
pher in trials in the Superior Court is inmeaeing, and the temptation 
to incorporate all of his notes in  the case, instead of taking the time to 
prepare a case on appeal, is great. I f  permitted, we will frequently be 



I N  T H E  SUPREME COURT. [I62 

required to read hundreds of pages of evidence that have no bearing on 
the points raised by the appeal, and then costs i n  this Court will beconle 
burdensome to litigants. 

I t  is, -therefore, ordered, in  accordance with the rule (the stenographic 
notes having been incorporated in the case by order of the judge), that 
the cause be remanded, to the end that a case on appeal be stated. 

The; appellant will have fifteen days after this opinion reaches the 
Superior Court of Swain to prepare and serve his case on appeal, and 
the appellee ten days after snch service to prepare and serve exceptions 
or counter-case. 

Remapded. 

(533 
W. R. HOPKINS v. E M P I R E  LUMBER COMPANY. 

(Filed 28 May, 1913.) 

Deeds and Conveyances-Ancient Deeds-Copies-Recitals-Seal-Presump- 
tions-Evidence. 

Where an ancient deed is not produced, but proved by a duly authenti- 
cated copy from the registration book, properly introduced in evidence, 
which recites that the grantor has thereunto subscribed his name and 
fixed his seal, there is a presumption, when the seal does not appear after 
the grantor's name, that it was properly affixed, arising from the recital 
in the instrument. 

APPEAL by defendant from Lune, J., at Spring Term, 1912, of 
CHEROKEE. 

The plaintiff recovered judgmellt, and the defendant appealed. 

M .  W. Bell and Zehulon Weaver  for plaintifl .  
W .  41. Axley f o r  defendants.  

P E ~  CURISM. This action is brought to recover damages for trespass 
upon three tracts of land. These three tracts have definite points called 
for, which are sufficient, when proven, to locate the lands conveyed. 

We think the evidence amply sufficient for that purpose, and that 
the matter is largely one of fact, and was properly submitted to the 
jury. 

The plaintiff introduced three grants and connected himself with 
them, but, in deraigming his title, introduced a copy from the registra- 
tion books of a deed from Lyman W. Gilbert to W. H. Peet, dated 1861, 
March 1st. There is no seal after the grantor's name, but the instru- 
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nient  concludes a s  f o l l o m :  " In  testimony whereof I haye hereunto 
subscribed m y  n a m e  and affixed my seal, this  the first d a y  of March,  
1861." 

111 case of a n  ancient deed which is not produced, bu t  i s  proved f r o m  
the  record, which fa i l s  to indicate i n  a n y  way t h a t  t h e  deed was sealed, 
there  is  a presumption that  t h e  deed was sealed, ar is ing f r o m  a recital 
i n  t h e  instrument  itself tha t  i t  i s  sealed. Jones  011 R e a l  Property,  secs. 
1073-1074; dycoclc v.  R. R , 89 N. C., 323;  Heath v. Cotton Mills, I15 
N.  C., 202;  Strain v. Fitzgerald, 130 N. C., 601;  Xmith 9. Lum- 
ber Co., 144 N .  C., 5 0 ;  Edwnrds 2'. Supply Co., 150  N.  C., 1 7 6 ;  (534) 
Beardsly v. Day, 52 E n n . ,  451;  Smi th  c.  Dall. 13 Cal., 510. 

Upon a review of the  record we find 
xo error .  

STATE v. B. T. VANN. 

(Filed 1 9  February, 1913.) 

1. RIurder-Jurors-Disqualification-Challenge dllowed-Power of Court- 
Practice. 

When on a trial for murder a juror states, after he has been passed by 
the defendant, but before he has been sworn, that he was opposed to capi- 
tal punishment, and that he would not agree to a verdict of guilty even if 
the evidence, under the court's instruction, should satisfy him beyond a 
reasonable doubt of the defendant's guilt, the court may, in  its discretion, 
allow the State to challenge him for incompetency to serve in  the case, 
and sustain the challenge; and it  is competent for the court to discharge 
the juror on its own motion, if he appears to  be disqualified. 

2. IIurder-Evidence-Identification-Premedit~t' ' ion. 
On this trial for murder, evidence was competent, on behalf of the 

State, that  the prisoner had several times sold liquors, in  the presence of 
the deceased, a t  his place of business, i t  being confined to the purpose of 
identifying the prisoner, under the circumstances, and also for the pur- 
pose of showing premeditation, there being evidence of previous threats 
and of the prisoner's purchasing a pistol in order to carry them out, 
which was actually used. 

3. Rlurder-Evidence-Premeditation-verdict-Hrnless Error. 
On appeal from a conviction of murder in  the second degree, evidence 

of premeditation, if erroneously admitted, is harmless, for the jury, by 
their verdict, have found in the prisoner's favor on that question. 

4. 3Iurder-Evidence-Ideutification-Exhibits. 
On a trial for murder, the body of the deceased was found in a dense 

thicket, after the time of the alleged homicide, and there was evidence of 
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his identification by his clothes and certain articles found on his person: 
Held, no error in  permitting these articles to be exhibited to the jury; 
and i t  not appearing to have prejudiced the prisoner, their exhibition was 
merely incidental, and it  does not render the evidence incompetent. 

5. Murder-Trial-Demonstrations-Appeal and Error-Court's Discreti'on. 
A demonstration to  the prisoner's prejudice, occurring during his trial 

for murder, which was promptly and severely rebuked by the trial-judge, 
who immediately instructed and cautioned the jury not to  be influenced 
by i t  in the slightest degree, will not be held for reversible error on ap- 
peal, the conduct of the trial being left to the presiding judge, without 
interference, except in  extreme cases. S. v. Wilcox, 131 Y. C., 707, cited 
and distinguished. 

6. Witnesses-Interest-Evidence-Instructions. 
The charge of the court in  this case upon the weight to be given to the 

testimony of interested witnesses is approved under the rulings of 8. v. 
Byers, 100 N. C., 512. 

7. Mnrder - Evidence - Premeditation -Instructions, How Considered - 
Court's Expression of Opinion. 

The court having charged the jury that  they should consider all the evi- 
dence in  the case, "both that  of the State and that of the prisoner," an- 
other portion of the charge, that the law presumed malice from a killing 
with a deadly weapon, and the prisoner would be guilty of murder i n  the 
second degree, unless he had shown such facts and circumstances as  
would reduce the killing to manslaughter or excusable homicide, should 
be construed with the charge a s  a whole, and, thus construed, is  not ob- 
jectionable a s  requiring the jury to consider only the testimony intro- 
duced by the prisoner. 

8. Murder-Judgments-Excessive Punislrment-Appeal and Error. 
Upon the evidence in  this trial for a homicide, the objection that the 

punishment imposed is  excessive is  not sustained on appeal. 

(535)  ~ P E - ~ L  from Lane, J., at September Term, 1912, of PASQUO- 
TSNK. 

The prisoner was il!dicted for the murder of Oliver Layden, and was 
convicted of murder in the second degree. The testimony tended con- 
clusirely to show that the defendant had committed the nmrder. Oliver 
Layden left his home at 4 o'clock on the morning of I1 July, 1912, 
stating to his mother that he mas going to Elizabeth City to have his 

watch mlended, and never returned to his home. He  mas seen 
( 5 3 6 )  several times in Elizabeth City and at other places that day, in 

company with the defendant. They were riding together on 
bicycles, which were, on the same day, left at Cartwright's shop. The 
prisoner disappeared, and as he had been the last one seen with the 
deceased, several persons went to Norfolk in search of him. He mas 
found at the h o r n  of his brother, Ebe Vann, in Berkley, a town in  



N. C.] SPRING TERM, 1913. 

Virginia near the city of Norfolk. When questioned as to the mhere- 
abouts of Oliver Layden, he seemed embarrassed, and he and his brother 
acted in a very suspicious nianner. The prisoner ran from the house, 
jumped over a fence and attempted to escape. He  was overtaken and 
arrested, but before his arrest, being asked where lie Bad left Olil-er, 
he stated, at  first, that he had been with him at his brother" house i n  
Berkley, but was not satisfied there, and had gone with him to Nor- 
folk, though he ~vould not say where he was in Norfolk. He  afterwards 
said that he was not in Norfolk, but in Brooklyn, at 22 Catherine 
Street, and when further questioned, he said that he had left him in 
New York a t  the station; that Oliver had $11 and told him that he 
would not stop until he had crossed the ocean. The last of July or the 
first of August a dead human body was found about 4 miles from 
Elizabeth City, in a dense thicket, at  a place called the "Desert," and 
also the clothing and picture of deceased, and other articles identified 
as his. ,4 pistol of 38 caliber was also found with two empty chambers, 
and there were two holes made by the pistol shot31 in the coat and 
underclothing. The pistol belonged to the prisoner, and TTas found i n  
the bushes nearby. The appearance of the, place indicated that the 
body had been dragged from the railroad track to the place where it 
was lying concealed from the view of passers-by. The coat had been 
scorched by the fire from the pistol, showing that the person who killed 
the deceased was very close to him when he shot. There were facts 
and circumlstances in evidence which tended to connect the prisoner 
with the homicide, but not necessary to be stated. He testified in his 
own behalf and admitted that he killed Layden, and that he acted in 
self-defense; Layden, after a quarrel between then?, having advanced on 
him with a drawn knife, which put him in fear of his life, and 
that he shot and killed Layden believing, at the time, that his (537) 
life was in peril. H e  admitted having fled to Norfolk and then 
to New York by way of Cape Charles, but said he was badly frightened, 
and left on that account. H e  further stated that he dragged the body 
to the place where it was found and threw the bicycle, pistol, and knife 
in the bushes because he was "scared," and did not know what he was 
doing; and he gave the same reason for making the conflicting state- 
ments to the Laydens and the sheriff at  Berkley about the matter. 
Nrs.  Layden, mother of the deceased, testified that Oliver never carried 
a knife, except a small pocket-knife, which she found in his pocket 
after he had gone. 

There was a judgment upon the verdict, from ndiich the prisoner 
appealed, after duly excepting to certain rulings of the court, set out 
in  the opinion. 
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Attorney-General Bickett and Assistant Attorney-Generd Calvert for 
the State. 

Ward & Thompson, W.  M. Bond, and P. W.  McMulZan for defendant. 

WALKXR, J., after stating the case: The prisoner's first exception 
relates to the exclusion of W. E. Hinton as a juror from the panel. 
I t  appears iq the case that Hinton, one of the special venire, was passed 
by the State and accepted by the prisoner. H e  then voluntarily stated 
to the court that he was opposed to capital punishment, and that he 
would not agree to a verdict of guilty even if the evideace, under the 
coilrt's instruction, should satisfy hini beyond a reasonable doubt of the 
prisoner's guilt. The court, in the exercise of its discretion, permitted 
'the State to challenge the juror, and upon said challenge, it being found 
that he was not indifferent or qualified to serve as a juror, the court 
sustained the challenge and he was excused. We do not perceive any 
error in this ruling. The precise question was raised in S.  v. Boon, 80 
N .  C., 461. I n  that case, one of the jurors was called and passed with- 
out a challenge to the prisoner, who accepted him. When he was about 
to be sworn as a juror, he stated to the court that he was related to the 

deceased and the prisoner. At his own request, the court directed 
(538) him, to stand aside and declined to have him sworn as one of 

the jurors. The exception of the prisoner to this ruling was 
overruled. A similar decision was made in  X. v. Adair, 66 N .  C., 298, 
where twelve of the venire had been tendered and accepted by the 
prisoner, and duly sworn as jurors, but before they were impaneled i t  
was found that one of the jurors was related to two of the prisoners, 
which fact was not known to counsel or the court when the juror was 
sworn. He  was discharged, and the ruling was sustained by this Court 
on appeal, P~arson, C. J., saying that, "as the jury was not im,paneled 
and charged with the case, it was within the discretion of the court to 
allow the solicitor the benefit of a challenge for cause, so as to secure 
a jury indiffere.nt< as between the State and the prisoner." This rule 
of practice is well settled by the authorities. X. v. Joaes, 80 N. C., 
415; S. v. Cunningham, 72 N.  C., 469; S. v. Green, 95  N. C., 614; 
8. v. Ward, 39 Ves., 225. The rule really goes beyond this, for it is 
the right and duty of the court to see that a competent, fair, and im- 
partial jury are impaneled, subject to the right of peremptory challenge 
by the prisoner; and in the discharge of this duty, i t  may stand aside 
a juror a t  any time before the jury are impaneled and charged with 
the case. S. v. Jones, supm; S. v. Boon, supra, and cases therein cited. 
The court, therefore, d a y  act of its own motion, in furtherance of jus- 
tice, and need not wait for a formal challenge, if a juror ippears to 
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be disqualified. Any other practice would be subversive of fair and 
impartial trials, and me do not understand the learned counsel of the 
prisoner to insist strenuously up011 this exception. I t  niay be added, 
that it does not appear that the prisoner had exhausted his peremptory 
challenges. His right to challenge is not one to select, but to reject, a 
juror, and, as was said in  8. v. Cunningham, w p m ,  "he obtained a jury 
of his own selection, and in no point of view was he prejudiced by the 
action of the court." Thompson on Trials (1889), see. 120. H e  had 
no vested right to a particular juror. 

I t  appears from the case that the State was permitted to prove that 
the prisoner had several times unlawfully sold liquor, in  the presence 
of Oliver Layden, a t  his place of business. I t  is evident, we 
think, from the case and the charge of the court, that this evi- (539) 
dence was introduced to identify the prisoner as the one who 
had comnGtted the homicide, and i-o show premeditation and delibera- 
tion in the killing. As the prisoner afterwards admitted that he 
killed Layden, and as the jury, by their aerdict, negatived the existence 
of premeditation in doing the act, the testimony was harmJess, if not, 
in itself, competent. X. 1'. Rrcrntky, 84 N. C., '766, does not apply. 

I t  appears from the evidence that the prisoner had threatened the 
deceased, and about the same time that some of the threats were made, 
he had prepared himself with a deadly weapon, a pistol of 38 caliber, 
to execute themr, and he actually did use it for that purpose; and therie 
was, in this case, direct evidence to connect the prisoner with the horni- 
cide-- facts which did not exist in the Bruntley case. Resides, the jury 
would hnrdlp hare acquitted the prisoner of the capital felony if they 
attached any importance whatever to this proof as showing a motive for 
the killing. Theg seemed to have clearly understood the case and the 
charge, and to h a ~ e  convicted the pisoner upon unobjectionable proof. 

There mas no error in permitting the articles found at the place of 
the homicide to be exhibited. This was, at least, competent fop the 
purpose of identification, and if the prisoner was prejudiced thereby 
(and he does not appear to have been), i t  was merely incidental, and 
does not render the evidence incompetent. We find i t  stated in Under- 
hill on Criminal Evidence, see. 47, that "an article of personal property, 
the rele~ancy of which has been shown by its identification with the 
subject-matter of the crime, may be exhibited to the jury i n  the court- 
room, either as direct evidence of a re le~an t  fact or to enable them to 
understand the evidence, or to realize more colnpletely its cogency and 
force." 

The prisoner complains that, as stated in the case, "a ripple of laugh- 
ter passed over the courtroom, and slightest applause-one or tm*o hand- 
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claps by ladies -wLo were present." This was caused by a question 
asked of the State's witness, Robert Winslow, as to what had passed 

between him and defendant's counsel, and the further question 
(540) by the solicitor as to whether he had been summoned by the 

prisoner's counsel. The judge rebuked this demonstration very 
promptly and severely, and inibediately instructed and cautioned the 
jury not to be influenced by it in  the slightest degree, and me1 must 
assume that they followed his directions. The court evidently con- 
cluded that the incident, in  view of the caution given to the jury, was 
harmless. The conduct of the trial must be left largely to the discre- 
tion and control of the presiding judge, and i t  would have to be a very 
extreme case t'o induce interference by this Court with the exercise of 
his judgment. H e  would undoubtedly have ordered a mistrial if he 
had thought that any prejudice to the prisoner had resulted from mis- 
conduct of the bystanders. I n  the absence of any finding by the judge 
to the contrary, we must hold, in support of his ruling, that the unfor- 
tunate disturbance was not of such character or proportiorls as to dis- 
qualify the jurors for the proper and unbiased discharge of t h e i ~  duties. 
We see nothing ourselres in the circumstances, as they appear in the 
record, to impeach the integrity of the verdict. This case is not like 
S. v. Wilcorc, 131 N. C., 707, for there the judge found as a fact that 
the prisoner had been prejudiced by the demonstration of the bystand- 
ers, which was of a very serious nature and plainly calculated to 
influence the jury. I t  is more like S. ti. Harrison, 145 N. C., 408, in  
which it was said, a t  p. 414: "The defendant excepts because, during 
the argument of the solicitor, the defendant's counsel interrupted him 
to correct a statement. The solicitor made a sharp retort, whereupon a 
large past of the crowd in  the courtroom broke into applause, which 
lasted several minutes. We find that the court reproved the audience 
in  stronq terns  for the misconduct, required the solicitor to suspend 
h ~ s  speech until i t  conld be invelstigated, and called the officers before 
the court and inquired of them as to who engaged in  the applause." 
The c o u ~ t  did substantially the same thing in this case. I n  the Harri- 

s o n  caap, the exception of the prisoner, which was based upon the dennon- 
stration by the crowd, was o~erruled by this Court. 

There is an exception to an instruction of the court upon the weight 
to be givm to the testimony of interested witnesses, and to that of the 

defendant, but we think that the charge in this respect was very 
(541) full and explicit and conformed, at least, to the rulings in  8. ti. 

Eyers, 100 N. C., 512, where the judge told the jury that '(it was 
their duty to scrutinize the testimony (of ceTtain witnesses) carefully, 
because of their interest in the result. but, nottoitllstanding such inter- 
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est, they might believe all they had said or only a part of it, or none 
of it, according to the conviction produced upon their minds of its 
truthfulness." This instruction was approved by this Court. Be- 
sides, the judge substantially charged in  this case, as did the court in 
the Eyevs case, that if they believed the defendant's testimony, they 
should acquit him. What stronger language, in  fayor of the prisoner, 
could he have used? 

The prisoner further excepts because, as he says, the court charged 
the jury that the law prewm,ed malice from a killing with a deadly 
weapon, and he mould be guilty of murder in the second degrele, unless 
he had shown, merely to their satisfaction and not beyond a reasonable 
doubt, such facts and circumstances as would reduce the killing to man- 
slaughter or excusable homicide. I t  is objected that this instruction 
required the jury to consider only testimony introduced by the prisoner, 
and S .  c, CLIS~ZP.  133 N. C., 769, is cited in  support of the proposition. 
But me do not think the instruction, when considered, not by itself, 
but with the context, has that effect. The court had before expressly 
instructed the jury that, in passing upon the m'atters set up in mitiga- 
tion or defense, they should consider all the e\-idenae in the case, "both 
that of the State and that of the prisoner." The judge did in this case 
precisely what i t  was said in Castle's cme he should have done, and 
which he failed to do in that case. So Castle's case supports the 
charge, which should be taken as a whole, and, as we have often said, 
construed, not textually, but contextually. I t  will not do to dismember 
the charge and consider the several parts without any reference to each 
other, b:xt it must be viewed in its entirety. S.  v. Exurn,, 138 N. C., 
600; Xovnegay v. R. R., 154 N. C., 389; S. v. Lewis, 154 N. C., 632; 
Jeflress v. R. R., 158 N. C., 215, and 8. 11. Price, 158 N.  C., 642. The 
case last cited is very much like this in the particular question raised. 
The charge of the court, as a whole, was a full and clear statement of 
the law as applicable to the facts, and is sustained by numerous 
authorities. S. z.. Quick, 150 N. C., 821; S. c. Rozue, 155 N. C., (542) 
436 ; S. v. Simonds, 154 N. C., 197. 

The prisoner, in  the trial of this case, has had eTTery advantage the 
law allows, and the jury, under the evidence and a clear and initpartial 
statement of the law from the court, hare  rejected his version of the 
homicide. There was evidence of mlurder in the first degree, but the 
jury have taken a merciful view of the case and given the prisoner the 
benefit of the doubt, as between the two grades of felony, and convicted 
him of mnxrder in the second degree. TVe find nothing in the record 
which should induce us to disturb the verdict or the sentence of the 
court. We cannot sustain the exception that the punishment imposed 
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by t h e  court  is, as  mat te r  of law, excessive, u n d e r  the facts  and circunl- 
stances of t h e  case, f o r  it i s  not so. I f  there a r e  extenuntiiig circum. 
stances which do not  now appear  o r  of which t h e  law takes no cogni- 
zance, relief mus t  be sought  f r o m  another source. 

Nb error. 

Cited: Herndon ?;. R. R., ante, 321, 824;  Re~bawy v. Tombacher, 
a&, 499; In  re Smith, 163 K. C., 469; S. v. Pogleman, 164 N.  C. ,  
464; Ferebee v. R. R., 167 N. C., 297; S.  v. Pollard, 168 N .  C., 121; 
8. c. Poster, 172 N. C., 964. 

STATE v. JOHN MATTHEWS. 

(Filed 5 March, 1913.) 

1. Homicide-Xurder-Circumstantial Evidence-Questions for Jury. 
Where upon a trial for murder circumstantial evidence for a convic- 

tion is  relied on, and the circumstances tend to show defendant's guilt, 
so that  the deduction of guilt from the circumstances i s  not merely con- 
jectural or probable, they should be submitted to the jury, for they are 
the judges of the force or weight of the evidence of the defendant's guilt. 

2. Homicide - RIurder - Circuinstantial Evidence-Close Scrutiny-Instruc- 
tions. 

Where circumstantial evidence is relied on for a conviction of a crimi- 
nal offense, the court should warn the jury that  the evidence, from its 
character, should be closely and cautiously scanned by them before ren- 
dering a verdict of the defendant's guilt. 

3. Homicide-Nurder-Circuinstantial E ~ i d e n c e  - Notiye - Instructions for 
Jury. 

Upon a trial for murder, the evidence in  this case of improper rela- 
tions between the prisoner and the wife of deceased as to motive; 
threats made by the prisoner on the life of the deceased, one of which, 
that  he would kill the deceased on a certain day, appeared to have been 
carried out by the murder of deceased on the day named; threats 
against deceased's wife should she disclose communications of this na- 
ture  he had made to her;  his unwillingness for deceased to visit his 
own wife, who was living on land the prisoner claimed to have rented; 
the finding of the body of the deceased a t  his own home with a gun-shot 
wound in his  head, while his gun remained on a rack in the room, the 
circumstances tending to show that prisoner was in a position to have 
inflicted it ,  when made, with other circumstances tending to show the 
prisoner's guilt, is sufficient to be submitted to the jury, and for them 
to find thereon that  the defendant was guilty. 
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A P P E ~ L  by defendant from Cline, J., at January Term, 1913, (543) 
of FRANKLIN. 

The prisoner was indicted for the murder of one Will Clifton, and 
convicted of murder in the second degree. From the judgment ren- 
dered, he appealed. 

The on17 question presented ioy the appeal is as to the legal suffi- 
ciency of the evidence. This question was presented by a prayer for 
instruction that, upon the whole evidence, it is the duty of the jury to 
render a verdict of not p i l t y .  The evidence for the State tended to 
s h o ~  that the home of the deceased, and his wife, Clarinda Clifton, was 
in  Franklin County, and that a short time before the homicide the 
deceased Clifton had been working near Spring Hope, in Nash County, 
: ~ n d  on the Sunday before, the deceased returned hom~e. On the morn- 
Ing of the hoinicide the deceased, his wife, and the defendant were at  
tlle house of a neighbor, about one-half of a mile away, and after 

'iifton m d  his wife left for their house, the defendant was seen going 
in  that direction. The deceased left his house with his g i n  about 11 
o'clock, and some time between 11 and 12 o'clock a shot was heard in 
the 10CFIlitS in vhich his body was afterwards found, near his home. 
About 20 minutes after the shot was heard, the defendant was' seen 
about tbrec-quarters of a mile from the house of the deceased. The 
evidence for rhe State further tended to show that, in the absence of 
the deceased, the defendant had been in the habit of visiting the 
wife of the deceased. This was admitted by Clarinda Clifton, (544) 
in her testimony as a State's witness. 

Richard Alston testified: "I knew Will Clifton. He is  dead. Clar- 
inda Clifton was his wife. They lived at  the same house in  October 
last. I lived onerhalf mile away. They lived off the Halifax Road 
and pnblic path from Gold Nine Road to Mr. Wood's store. I remem- 
ber the Sunday Clifton mas killed. He, his wife, and defendant were 
at  my howe about two hours by sun. Just came there. Stayed 15 or 
20 minutes after I got there. I sent a mfin a gallon of wine by defead- 
ant ;  he Tvas in a buggy. Clifton and wife mere walking. Defendant 
left my house first, about E or 9 o'clock. Defendant went towards 
Clifton's house. I heard no conversation between them. Will Clifton 
left my house sober. I saw defendant again that evening, about half 
an hour or an hour by sun, near my garden; he was on his way home; 
his horse ~valking along. Defendant lived tm-o miles from Will Clif- 
ton's. I n  the afternoon he came from the same direction he went in 
the morning. I live nearest to the Cliftons. I went to their house 
that night. Will Clifton was dead; lying on face and mound on back 
of hi; head. I could h a w  put my fist in it. Clifton had been down 
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about Spring H'ope. H e  went away in January, and I had not seen 
him since. Will Clifton and wife left my house about 9 or 10 o'clock ' 

that morning. When defendant left my house he  took a road away 
from the Clifton's house; a t  least, he did so far as I saw him." 

Clarinda Clifton testified: That on the Sunday before her husband 
came home, the defendant c a m  to her house, and one William Xlston 
came after him,, and that the defendant said to Alston: "Hell is going 
to be to pay here. E d  Taylor and Ellerson Jefferson had gone to 
Spring Hope to get Will to come home. He  phoned to P k n n ~  Xitchell 
yesterday that he was coming, and I came here last night and lay in  
the bushes until 2 o'clock with a double-barreled gun to kill him if he 
did come." She further testified that, "On Thursday before Will was 

Idled on Sunday, the second Sunday in October, the defendant 
(545) came to the field where I was picking cotton, with his gun in his 

a r w ,  and said, 'Will did not h a w  any right there.' I said, 
'Will says he has a right ~vheresoever I am.' H e  said, 'Well, N. C. 
Gupton says he's not got any right here, and he shan't stay. H e  may 
live to we the sun rise the third day, but he will never see) it rise and 
set the fourth day.' We went on out to the end of the row, and he 
said: 'You may have to tell something-they niby make you tell some- 
thing. Don't yon call my name; you put it on some one else. I don't 
want to kill you, but I will do it. I started to kill you once the year 
V ~ L I  stayed at Rufus Kearney's, but didn't.' I did not see defendant 
any more until that Sunday nl~rning,  the second Sunday in October, 
between 8 and 9 o'clock. Will and I went up to Richard Alston's; he 
and Richard were standing at the back of the housp. Had horse hitched 
to the buggy, and jug in bugg$. I: went to the kitchen then, and saw 
him at the door drinking water. Did not see him any more until 
310nday night. My husband went over to camp. Came back, and he 
and 1 went home. This was about 11 a. m. Carried my little child 
with me. Will went into the house, got his coat and got his gun. 
Went out the path to~vards the Shocco Road. That mas between 11 
and 1 2  o'clock, and I never saw him alive again. I went over to 
Albert Alston's, and when I got back between 5 and 6 o'clock in the 
evening-me and the four children-Will was lying on the floor dead. 
H e  had his feet towards back of house; head to~vards fireplace; sort of 
between the beds, lying on face; a r n ~ s  rather under him. Sam blood 
only where he was lying. Re lay on two quilts and a pil lo~i~. I tried 
td give alarm. Sent two little boys after Mr. Ilanning. He  can$e. 
They reported i t  to the coroner. H e  came Nonday morning. On the 
first day of the preceding January Will had gone to Spring Hope. 
Defendant visited me. H e  was there sometimes every day. H a d  4 
acres in cotton near there. I heard a gun about 4 o'clock that Sunday 
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evening in the direction of that house. Albert Alston and his wife also 
heard it. I said, 'There is some one shooting.' She said, 'Some one 
is always shooting. They don't regard Sunday.' When I got 
back, Will's gun was in the rack, and his coat hanging up. He ( 5 4 6 )  
was in his shirt sleeues. On the day of the inquest, he (defend- 
ant) said to me, 'Mrs. Clifton, they is trying to put this murder case on 
me, and if you tells anything that I have said, I am going to do every- 
thing I can against you, to send you to Raleigh; and if you and I ever 
hits the ground together. there will be another day of it.' He; went 
down the road and spoke to Sarah Alston. I was married to Will 
twelve Fears. Have six children. I am 34 years old. I was a t  War- 
renton the second Sunday in October. Went with Albert Alston in his 
buggy. Left about 8 that morning. Got home an hour and a half by 
sun. I had not grown tired of Will. Did not offer $100 to have him 
killed. I was in jail a while after coroner's inquest. Albert Alston 
had been there in daytime and also at  night. I had rented an ox from 
him. Yes, I said the gun fired in the direction of our house. Albert 
&ton never knew me but once in  his life. That mas about four weeks 
h f o r e  Will came home. John Xatthews came there often. No other 
men came there. T did not handle my husband's gun, but it was loaded. 
When 1 got there inp husband's feet mere cold, but he was not stiff." 

A witness by the name of Van Burt testified: "I live in that section 
of the count~y.  I knon. the defenda~lt. He  passed my house on Sat- ' 

urday before, about 1 o'clock. H e  asked me if I had seen Bill. I told 
him T had seen him one time. K e  said, 'What did he say?' I told 
him Bill said he had come home now, and was going to stay. Defend- 
ant said, 'Well, if he has come home, he is not going to rule that planta- 
tion this year. I rented it, and am going to rule it.' On Sunday, 
about 11  o'clock, 1 heard a gun fire right in di~ection of Bill's house. 
When T was called to Bill's house that night, he mas dead. KO. 4 shot 
killed him. Did not hear a gun shoot that afternoon. I l i ~ e  one mile 
or one mile and a half from there." 

Ed. dlston testified: '(1 recollect the day of the killing. My wife 
and I were going down to my sister's marriage, between 10 and I1 
o'clock, near Charles Alston's old storehouse. We heard a gun fire in 
the direction of Clarinda Clifton's house. I drove on and camel to 
railroad crossing three-fourths of a mile further on. Defendant 
mas coming down the railroad. H e  spoke to me, and said: 'I (547) 
am on a trade for a dog, and on my way down to Newsom's.' 
H e  was in a buggy by himself. I t  was about twenty minutes after the 
gun fired ~vhen I saw the defendant. The place mas about three- 
fourths of a mile from Clarinda's." 
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S. v. MATTHEWS. 

Ed. Taylor testified: "Live in Gold Mine Township. Knew Will 
Clifton. H e  lived last year in Spring Hope. Saw him there. H e  
came home 23 September, 1912. I went to Clarinda's house 6 August, 
1912, in company with Penny Mitchell. About three days later I had 
a oomultation with the defendant in the road in front of my door. 
H e  said to me, 'I suppose you went down to see Clarinda.' I said, 
'Yes.' H e  asked me who went with me. I told him Penny Mitchell. 
He  asked me, 'What did she say to Clarinda?' I told him that she told 
Clarinda she wanted to bring her up  to the house to care for her while 
she was sick. Ke  said, 'Well, she and no one else is going to bring her 
away from down there.' This was about 29 August, 1912." 

This closed the testimony. The court refused the instruction re- 
quested by the prisoner as to the sufficiency of the evidence, to which 
he exoepted. 

Attorney-General B icke t t  and Assistant Attorney-Genera1 Culvert for 
the  State .  

W.  M. Person for defendant.  

WALKER, J., after stating the case: We are again called upon to 
decide what is often a very perplexing question, whether there is any 
evidence for submission to the jury. I t  is not apt to be a difficult one 
when the evidence is direct, and especially when i t  is credible, for 
belief in that case is generally the immediate and necessary result; 
whereas, in cases of circumstantial evidence, processes of inference 
and deduction are essentially involved, frequently of a most delicate 
and embarrassing character, liable to numerous causes of fallacy, some 
of them inherent in  the nature of the n ind  itself, "which has been pro- 
foundly compared to the disturbing power of an uneven mirror, impart- 
ing its ormi nature upon the true nature of things." Wills on Circurn- 

stantial Evidence, p. 33. So that B a r o n  Alderson said in Reg.  
( 548 )  v. Hodges,  2 Lewis Cr. Cases, 227, "it was necessary to warn 

the jury against the danger of being misled by a train of cir- 
cum~tantial evidence. The m b d  was apt to take pleasure in adapting 
circumstances to one another, and even in straining them a little, if 
need be, to force them to form parts of one connected whole; and the 
more ingenious ther mind of the individual, the more likely was it, in 
considering such matters, to overreach and miislead itself, to supply 
some little link that is wanting, to take for granted some fact consistent 
with its previous theories and necessary to render them complete." I t  
has been concluded, therefore, that such evidence should always be 
closely and cautiously scanned. We cannot expect to introduce mathe- 
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matical precision into our reasonings and judgments, and consequently 
not into our deductions, and therefore the law regards i t  as sufficient 
if guilt is established to the exclusion of erery reasonable doubt, or, as 
i t  is sonietinles put. of el ery reasonable theory or hypothesis of inno- 
ceuce. If the facts and cireumcstances tend to show the prisoner's 
guilt, so that the deduction of i t  from them is not merely conjectural 
or probable, but a fairly logical and legitimate one, we cannot sap that 
there is no evidence, but should submit the case to the jury to find 
whether, by them, they are con~~inced of the fact of guilt beyond any 
reasonable doubt, they being the judges of the. force or weight of the 
evidence. 8. v. Vaughnn, 129 $7. C., 502. The rule is ~ m l l  settled 
that if there be absolutely no evidence, if the evidence be so 'slight as 
not reasonably to warrant the inference of the fact in issue, or if i t  
does not furnish more than material for a mere conjecture, or merely 
S ~ O T V S  it possible for the fact to be as alleged, the court will not leave 
i t  to the jury for them to find the fact. This was held in S. v. Tiinson, 
63 E. C., 335 ;  8. e. Ilhodes, 111 N. C., 647; B?-o.zun, v. Xiwey ,  81 
X. C., 245, and in  the nunzerous cases cited in Byrd c. Erpress Co., 139 
X. C., 273, where the subject was fully discussed. 

After a careful analysis of the testimony, we have reached the con- 
clusion that the judge did not err in submitting it to the jury. The 
circumstances pointed mith convincing force to the prisoner as .the 
perpetrator of the crime. It was admitted that a homicide had been 
committed, and there was evidence from which the jury might 
well have found that the deceased could not have killed himself. (549) 
When found, his body mas lying outstretched upon the floor, with 
an ugly and a mortal gun-shot wound in  the head, and his gun was in 
the rack. There was no evidence connecting any one but the prisoner 
mith the firing of the fatal shot. Shortly after the report of the gun 
was heard, he was seen riding from the direction of the house, and 
about as fa r  from there as the distance that mould be traversed in  the 
time which had elapsed since the report of the gun was heard. I t  was 
shown that he was evidently angry with the deceased, and intended to 
take, his life. Hle had made different threats that he would kill him, 
and actually named the day on which i t  would be done, and it happened 
just as he had foretold it. On the Thursday before the day of the 
homicide, he said, '(He may live to see. the sun rise the third day, but 
will nerer see it rise and set the fourth day," and his menacing words 
were verified with fatal accuracy. Rut $his is not all, nor even the half 
of it. Just  after hb had uttered this threat to the wife of the deceased, 
on Thursday, in  the cotton field, they walked to the end of the row 
where she had been picking cotton, and he warned her not to call his 
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name if they made her tell anything about what he had said or dona, 
and threatened, if she implicated him in the homicide, that he would 
kill her, and advised her to charge some one else with it. H e  also stated 
in her hearing, and at  her house, to Will Alston, when he heard that 
Will Clifton, the deceased, was coming home, that ('hell mould be to 
pay there." H e  added that two m n  had gone to Spring Hope to bring 
Will home, and Will had telephoned that he was coming, and that he 
had gone to Will's place and laid in  the1 bushes until 2 o'clock with a 
double-barrel gun to kill him if he did come. On the day of the inquest, 
the prisoner also told the witness Clarinda Clifton, widow of the de- 
ceased, that they were trying ''to put this murder case on him," and if 
she told 'on him, he ~ o u l d  do everything against her to send her to 
Raleigh, meaning the penTtentiary, and that if "they ever hit the ground 
together, there would be another day of it." The jury might reason- 
ably hare found that he meant by this language to admit the killing, 

and that there would be another homicide if she told what he 
(550) had said to her. There x ~ ~ a s  also proven a strong motive for the 

killing, as the evidence shows that the prisoner mas the paramour 
of deceased's wife, and not only that, but he denied the right of the 
deceased to occupy the land on which was his home, and was angry 
about it. 

I t  mould be useless to examine the evidence further in detail. Our 
conclusion is that i t  was sufficient in probative force for the jury to 
find, if they saw fit to do so, that the prisoner m-as guilty, and i t  is 
quite as strong as that which was submitted to the jury in 8. v. TVilcoz, 
132 N. C., 1120, with the approval of this Court, and we may add that, 
in our opinion, it is of a much more convincing nature. S. v. &'rack- 
vi l le ,  106 N .  C., 701; S. 2.. Rhodes ,  111 N .  C., 647, and S. v. Goodson, 
107 N. C.; 798, are distinguishable, as the decisions in  them mere based 
upon facts essentially different from those in  this record. There are 
facts in this record which were not in  those cases, and which the Court 
regarded as missing links necessary to forge a complete chain of cir- 
cumstances, and emphasized the lack of them as being fatal to the suc- 
cessful prosecution of the case. 

No error. 
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STATE v. J. H. FISHER AND MUTUAL AID BANKING COMPANY. 

(Filed 1 9  February, 1913.) 

1. Criminal Law-Verdict-Unanswered Counts-Acquittal. 
Where a verdict of guilty is rendered on one count in a n  indictment, 

and is  silent a s  to  the others, i t  i s  equivalent to a verdict of not guilty 
as  to these other counts. 

2. Intoxicating Liquors-Sales to Xinors-Draft, Bill Lading Attached-Par- 
ment-Dealers-Banks and Banking-Interpretation of Statutes. 

To be guilty of the offense prohibited under the provisions of the Re- 
visal, sec. 3524, the person selling or giving away intoxicating liquors 
"to any unmarried person under the age of 21 years, knowing the said 
person to be under that age," must be a dealer therein; and a bank or 
i ts  officer, in the usual course of a banking business, who accepts money 
on a draft, bill of lading for such liquors attached, and surrenders the 
draft t o  the drawee, by which he is  enabled to take the bill of lading to 
the carrier and get the shipment, is not a dealer, and hence, by the 
transaction, is not liable under the statute. 

3. Intoxicating Liquors-Sales to Minors-Contracts-Orders and Acceptance 
-Lex Loci-Interstate Commerce-Banks and Banking-Interpretatioil 
of Statutes. 

A shipment of intoxicating liquor from another State here, with bill 
of lading attached to draft, and put in course of collection through the 
banks, is  interstate commerce until the delivery of the shipment to the 
consignee by the carrier; and where the sale of such liquor is made 
through a sales agent here, and sent on and accepted by the principal 
in  another State, and shipment made, as indicated, the contract is  made 
in another State, and the mere fact that the draft was paid here, and 
the bill of lading surrendered to the drawee, an unmarried person under 
21 years of age, who thereby is enabled to get his  bill of lading and re- 
ceive the shipment from the carrier, does not affect the interstate char- 
acter of the shipment, so a s  to make the bank or its officer thus surren- 
dering the bill of lading guilty of violating section 3523 of the Revisal. 

ALLEN and HOKE, JJ., concurring; CLARK, C J., dissenting. 

APPEAL b y  the  S t a t e  f r o m  Foushee, J., a t  February  Term, (551) 
1912, of CRAVEN. 

T h e  t l n e e  defendants, Mutua l  Alicl Banking  Company, J o h n  H. 
Fisher ,  a n d  A. H a t k e ,  were indicted i n  the  court below f o r  unlawfully 
selling liquor, t h e  indictnient containing tnTo counts, one f o r  selling 
intoxicating liqixor t o  a person t o  t h e  jurors unknown, a n d  t h e  other  
f o r  selling such l iquor  t o  Car l  Spencer, a person under  t h e  age of 2 1  
years. T h e  defendant A. Hatke ,  a member of the  firm of A. H a t k e  & 
Co., of Richmond,  Va. ,  wholesale liquor dealers of t h a t  city, w a s  not on 
trial,  a n d  t h e  o ther  defendants s e v e i ~ ~ l l y  pleaded "not guilty" t o  t h e  
bill, when arraigned f o r  t r ia l .  A f t e r  the  evidence was heard, t h e  j u r y  

455 . 
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rendered a lengthy special verdict, the miaterial findings of which are 
as follows: The Mutual Aid Banking Company mas, a t  the time stated 
in the bill, engaged in the ordinary business of banking in the city of 
New Bern, and John H. Fisher was its cashier. A short while before 29 
March, 1911, Carl Spencer, who is a minor or person under 21 years of 

age, and unmarried, ordered from A. Hatke & Co. of Richmond, 
(582) Va., through their agent, nho was in New Bern, one case: of 

whiskey, to be shipped over the connecting lines of the S. A. L. 
Railway Company and the Norfolk Southern Railway Company, to him 
at New Bern. Hatke & Co. delivered the one case of whiskey called 
for in the order to the S. A. L. Railway Company at Richmond for 
shipment to New Bern, consigning the same to the order of themselves, 
'(destination New Bern, X. C., notify Carl Spencer at  that place," and 
receir~ed from the agent of the S. A. L. Railway Company a bill of 
lading for the liquor in  the usual form. They then drew a draft on 
Carl Spencer for $8.25, the price of the liquor, and attached it to the 
bill of lading, mailing the two papers to the Xutual Aid Banking Conx- 
pany for collection. The liquor was shipped over the lines of the two 
railroad companies, and the Norfolk Southern Railroad C o m ~ a n y  duly 
notified Carl Spencer at New Bern of its arrival there, and that it 
would be held subject to charges for storage and demurrage. On the 
day this notice was given, Carl Spencer called at  the banking house 
of defendant, inquired for the draft and bill of lading, and was told by 
the cashier, John H. Fisher, or his assistant, that the papers were there. 
The bank and its officers knew that the draft was for the piice of the 
liquor, and that the bill of lading had been given by the railroad com- 
pany for the package containing it. With this knowledge, the bank 
and its cashier, John H. Fisher, received payment of the draft from 
Carl Spencer and deli~ered the papers to him, whereupon he handed 
the hill of lading to the Norfolk Southern Railway Company at Nevi 
Bern and received the package of whiskey from it, in  the usual manner 
of its other custom~ers. Before Carl Spencer paid the draft to the 
bank, his uncle notified John H. Fisher that he was a nxinor and unmar- 
ried, and requested him not to receive payment of the draft from him, 
with which request he declined to comply. The Mutual Aid Banking 
Company was incorporated under the laws of this State and authorized 
to conduct in New Bern a general banking business, and was doing so 
at the time of this transaction. A. Hatke & Co. are regular wholesale 
dealers in liquor, having their home and place of business in  Rich- 

mond, Va. 
(553) The special verdict concludes as follows: "If from the fore- 

going facts the court shall be of opinion that in law the said 
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defendants, John H. Fisher and the Xutual Aid Banking Company, 
were dealers in intoxicating drinks and liquors, and that the said de- 
livery of the said draft and bill of lading to said Carl Spencer was a 
sale of a quantity of such drinks and liquors, then me, the jury, do find 
the defendant John H. Fisher and the Nutual Aid Banking Company 
guilty in manner and form as charged in the bill of indictment; other- 
wise, we, the jury, find the defendants not guilty." 

The court (Judge Poushee presiding) being of opinion, upon the 
verdict, that defendants were not dealers in  liquors, and that the trans- 
action described in the verdict did not constitute a sale to Carl Spencer, 
as charged in  the indictment, directed a verdict of not guilty as to both 
defendants, upon the said indictment, and judgment being entered 
thereon for them, the State appealed. 

Attorney-General BicX4t and Assistant Attorney-General Culvert f o ~  
the State. 

G7~io"r & Guion f o r  Fis6er. 
X o o ~ e  & Dunn for Banking Cornpamy. 

~ V - ~ L K E R ,  J ~ ,  after stating the case: I t  is conceded, as we understand, 
that the special verdict nas  returned upon the second count, and there 
is no verdict upon the first count. I t  was held in 8. v. Taylor, 84 
N. C., 773, that "where the jury find a defendant guilty on one count, 
and say nothing in their ~ e r d i c t  concerning other co~mts, it will be 
equivalent to a verdict of acquittal as to them." 

The second count of the indictment was framed on Revisal, sec. 3524, 
which provides that "if any dealer in intoxicating drinks or liquors 
sell, or in  any manner part with for a compensation therefor, either 
directly or indirectly, or give away such drinks or liquors, to any 
unmarried person under the age of 21 years, knowing the said person 
to be under the age of 21 years, he shall be guilty of a misdemeanor; 
and such sale or giving away shall be prima facie evidence of such 
knowledge. Any person who keeps on hand intoxicating drinks or 
liquors for the p&osei of sale or profit shall be considelred a 
dealer within the meaning of the section." The jury, by their (554) 
verdict, after finding and stating certain facts, which we have 
already set out, submit to the court whether, upon those findings, the 
court is  of the opinion that, i n  law, the defendants were dealers in  
intoxicating drinks and liquors, and that the acts of defendants con- 
stituted a sale of such drinks and liquors; and both questions the court 
decided in the negatire. The verdict of the jury, therefore, was con- 
fined to the particular offense made criminal by Revisal, see. 3524, and 
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they have not rendered a verdict for any other crime, nor have they 
considered the case in  any other aspect. It follows that the defendants 
have been acquitted of the charge upon which the jury passed. 

The section of the Revisal upon which the indictment was drawn 
not only describes the act of selling, which is unlawful, as one com- 
mitted by a "dealer iq intoxicating drinks or liquors," but ah6 defines 
a "liquor dealer" as "a person who keeps on hand intoxicating drinks 
or liquors for the purpose of sale and profit." The busirless of the 
defendants is not emtraced by these words. They were engaged in the 
business of banking, and were, in  no sense, sellers of liquors or dealers 
therein. There is no finding of fact that they ever sold liquor of any 
kind or in any quantity, large or small, or that they, or either of them, 
ever kept "liquor on hand for sale or profit." 8. v. Lawrence, 97 N. C., 
492; S. v. McBrayer, 98 N. C., 619. When they received the money 
from Carl Spencer and delivered the draft and bill of lading for the 
package of liquor to him, they were engaged i n  the ordinary and usual 
business of banking. So that the State failed to show that the defend- 
ants were guilty of the specific offense charged against them. The 
court properly instructed the jury as to the law, and the verdict of 
acquittal, rendered by the jury in accordance therewith, cannot be 
disturbed. 

But assuming that the defendants, upon the facts stated in the spe- 
cial verdict, must be regarded in law as having assisted in  making or 
consummlating the sale of the liquor by ,4. Hatke & Co. to Carl Spencer, 
we do not think the caw is made any stronger for the State. The sale 
of the liquor to Carl Spencer by A. Hatke &. Co. was interstate com- 

merce, and could not be affected by the criminal lams of the 
(5551 State. With every disposition to enforce strictly and rigidly 

the laws of our State prohibiting the sale of liquor, in  all cases 
to which they apply, we must, a t  the same time, give full force and 
effect to the provision of the Federal Constitution, which confides to 
Congress alone the regulation of interstate comlmerce. It has been 
enacted by Congress that liquor shipped from one State into another in 
the course of interstate commerce shall, after its "arrival" i n  the latter 
State, be subject to its laws. This law was passed 8 August, 1890, and 
is known as the: Wilson Act ( 8  Fed. Statutes Anno., p. 853), and it has 
also forbidden a common carrier to collect, directly or indirectly, the 
purchase money for any liquor shipped over his line from one State to 
another, the carrier being restricted by the terms of the act of Congress 
to "the actual transportation and delivery of the same." Federal Penal 
Code (1910)) see. 239. I t  is not contended that either of these acts 
would sustain the conviction of the defendant8 under our law prohibit- 
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ing the sale of liquor in the State, except in so far as the Wilson Act 
allows the local law to operate after the arrival of liquor in the State, 
and withdraws from the protection of the Federal laws, to that extent, 
sales in  original packages. The other act, Federal Penal Code, see. 
239, declared unlawful collections by the carrier, under c. o. d. ship- 
ments or otherwise. I t  is contended, though, that the defendants are 
guilty upon the special findings of the jury, beeawe the package of liquor 
was shipped, and the bill of lading therefor mas drawn to the order 
of A. Hatke & Co. of Richmond, Va., and reached its destination in  
this State, a t  New Bern, and that the sale was d a d e  here, when the 
draft was paid by Carl Spencer at the bank and the bill of lading mas 
delivered to him, as the title then passed to him from Hatke &. Co. 
But the argument leaves out of consideration the fact that the accept- 
ance of the proposal to buy mas made hy them there, which accept- 
ance was clearly evidenced by the shipment of the goods. But we need 
not further discuss this question, as it is one for final decision by the 
highest Federal court, which has said that, in determining what is 
interstate conimerce in  the transportation of liquor from one 
State to another, i t  mill not attempt to reconcile conflicting deci- (556) 
sions of the State courts as to the time when the title passes in 
the casa of a shipment c. o. d. or by draft and bill of lading attached, 
as in  this case. A fnll and complete answer to the State's contention 
will be found in Eqwess  Co. v. lotun, 196 U .  S., 133. I n  that case, the 
present Chie f  Justice, writing the opinion as a justice of the Court, and 
referring to the very question me haae before us, says that, if upheld, 
the doctrine ~ o u l d  deprive a citizen of one State of his right to order 
merchandise from another State at  the risk of the seller as to delix~ery, 
and i t  would prevent the citizen of one State from shipping into another 
State unless he assumed the risk; it mould subject contracts made by 
common carriers, and n l i d  by the l a m  of the State where made, to 
the laws of another State, and it would remove from the protection of 
bhe interstate commerce clause all goods on ~onsignment upon any con- 
dition as to delivery, express or implied. More to the point, and a 
more conclusive utterance. is this: "Besides, it would also render the 
commerce clause of the Constitution inoperative as to all that vast body 
of transactions by which the products of the country move in  the chan- 
nels of interstate commerce by meaiss of bills of lading to the shipper's 
order, with drafts for the purchase price attached, and many other 
transactions essential to the freedom of commerce, by which the com- 
plete title to merchandise is postponed to the delivery thereof." He  
then reviews two cases (Galclu~~21 v. AToyth C a ~ o l i n a ,  181 U. S., 422;  
R. R. 2,. S i m s ,  191 U. S., 44l) ,  which were taken from this Court by 
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writs of error upon what ,Judge JT7hite says is the identical quelstion, 
and both reversed. Reviewing these cases, and after stating that they 
are direct authorities against the present contention, and that it makes 
no differellee how the shipment is made, whether c. o. d. or by bill of 
lading to the shipper's order, he proceeded as follows: ((In l?. R. v. 
#ims, 191 E. S., 441, these were the facts: A resident of North Caro- 
lina ordered frorn a corporation in Chicago a sewing n~lachine. The 
machine mas shipped under a bill of lading to the order of the buyer, 

but this bill of lading mas sent to the express agent at the point 
(557) of delivery in North Carolina, with instructions to surrender the 

bill on payment of a c. o. d. charge. The contention was that 
the consummation of the transaction by the express agent in transfer- 
ring the bill of lading upon payment of the c. o. d. charge was a sale 
of the machine in  North Carolina, which subjected the comipany to a 
license tax. The contention was held untenable. Calling atteintion to 
the fact that the contract of sale was completed as a contract in Chicago, 
and after reviewing some of the authorities on the subject of interstate 
commerce, the Court said, p. 450: ((Indeed, the cases upon this subject 
are almost too numerous for citation, and the one under consideration 
is clearly controlled by them. The sewing machine was made and sold 
in another State, shipped to North Carolina in its original package 
for delivery to the consignee upon payment of its price. I t  had never 
become commingled with the general mass of property within the State. 
While technically the title of the machine may not have passed until 
the price was paid, the sale was actually made in  Chicago, and the 
fact that the price was to be collected in North Carolina is too slender 
a thread upon which to hang an exception of the transaction from a 
rule which would otherwise declare the tax to be an interference with 
interstate commerce." R e  then shows the distinction between State 
laws interfering x i th  the regulation of comnierce which trench upon 
the don~airz exclusively occupied by the Congress under the Constitu- 
tion, and those which do not so interfere,'as in the case of a property 
tax laid on the article transported, when i t  has become at rest within 
the State, and, therefore, enjoys the protection of its laws, which is 
upheld upon the ground that the movement of merchandise frorn State 
to State, whilst constituting interstate commr~rce, is not an import in 
the technical sense of the Constitution, citinq Xtee l  and Wire Co. v. 
Speed, 192 U. S., 500. The State may act also where the particular 
transaction aids rather than obstructs commerce. We need not enter 
upon a discussion of this view of the matter. The whole subject 
was reviewed by us in  Range no ,  v. campen, 135 N. C., 506; 
Harrill 1~'. R. R., 144 N. C., 532. Construing the Wilson Act, the Court 
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held in Willcerson v. R a h r e ~ ,  140 U.  S., 545, that i t  was com- 
petent for Congress to provide that certain designated subjects (558) 
of interstate commerce shall be governed by a rnle which divests 
them of that character at  an earlier period of time than would other- 
wise~ be the aase, so as to subject then1 to the operation and effect of 
State laws, for instaace, after delirery to the consignee of goods shipped 
to him from anotl~er State; and in Rhorlcs v. Iozon, 170 IT. S., 412, 
approvivg the case of TTilkerson 1;. Bahrer, it was decided that, whilst 
the Wilson Act caused liquors shipped into Iowa from another State 
to be divested of their character as articles of interstate commerce after 
their d ~ l i r e r ~  in Iowa to the person to whom consigned, nevertheless 
the act did not authorize the laws of Iowa to be applied to such mer- 
chandise whilst in transit from another State and before delivery in  
Iowa. The Court, in Vance u. Vandercook Co., 170 U .  S., 438, con- 
sidering the Wilson Act and the p re~ ious  decisions applying it, with 
reference to the validity of the dispensary lam of South Carolina, held , 

that i t  v-as not an interference with interstate comerce ,  in so far as i t  
took charge, in  behalf of the State, of the sale of liquor within its 
borders, and made such sale a source of relTenue. I n  so far, however, 
as the State law imposed burdens on the right to ship liquor from 
another State to a resident of South C'arolina intended fop his own 
use, and not for sale within the State, the law was held to be repugnant. 
to the Constitution, because the Wilson Act, whilst i t  delegated to the 
State plenary power to regulate the sale of liquors in South Carolina 
shipped into the State from other States, did not recognize the right of 
a State to prerent an iadiridual from ordering liquors from outside of . 
the State of his residence for his 0 ~ ~ 1 1  consumption, and not for sale. 
The principle settled by t h e v  cases nras also appro~ed and applied in 
Brewing Co. v. Cr~?zslzow, 198 U. S.. 17, and in Delamater v. South 
Dakota, 205 U. S., 93. The cases we have just cited involved the 
~ ~ a l i d i t ~  of State liquor lans, and they adhere to the rulings in  Caldwell 
v. ATorth Carolina, 187 1:. S., 622; R. R. v. Sima, 191 U. S., 441, that 
regardless of the method of collecting the purchase money for the liquor 
ordered in one State to be transported from another, whether by 
a c. o. d. shipment, by instructions to the carrier to collect, or (559) 
by draft with bill of lading attached, the contract, in determin- 
ing the'character of the transaction and its protection, under the: Fed- 
eral laws, against State interference, must be considered as made in the 
foreign State, although the consignee must pay the purchase money 
before receiving the package, the only change made by recent statutes 
being that by the Wilson Act the goods are subjected to the operation 
and effect of State laws on arrival, which includes delivery to the con- 
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signee, and not before. and under Federal Penal Code, sec. 239, the 
carrier i~ restricted in the sphere of his action to the "actual t r a n s p o ~  
tation and delirery" of the goods, and cannot act for the buyer or seller 
for the purpose of making or consummating the sale, nor can he collect 
the purchase m n e y  of the buyer or for the seller. I n  other respects, 
the principle of the Calrlwell and Sims cases is still in force. I t  will 
be observed, on comparison of the two cases, that R. R. 7 ; .  Xims, supra, 
and this case are substantially and in principle alike. I n  the Sims case 
the goods were shipped under a bill of lading to the order of the buyer 
and sent to the agent with instructions to surrender i t  on payment of 
the amount due by the buyer. I n  the present case, Carl Spencer, the 
consignee, was entitled to the d e h e r y  of the goods  hen he had paid 
the price for them and presented the bill of lading. The contract of 
sale x7as completed on acceptance of his offer to buy the liquor, and 
this nas  done at  Richmond, Va. The Suprenie Court of the United 
States, in the cases we have cited, and others, has so regarded the 
transaction and treated the remittance of the draft, with bill of lading 
attached, for collection, as a mere security for the purchase qoney. As 
the decision of this question. is necessarily involved in determining 
whether this is interstate commerce, we must defer to the decisions of 
the highest Federal court as being authoritative and binding upon us, 
whether or not we agree in its reasoning or conclusion. I t  is the 
supreme law to us. under our Constitution, and because of our alle- 
giance to the Federal Government, when acting within the legitinlate 

scope of its powers and its own Constitution and laws. "Every 
( 5 6 0 )  citizen of this State omrs paramount allegiance to the Constitu- 

lion and Government of the IJnited States, and no law 01. ordi- 
nance of the State in contra~ention or subversion thereof can have any 
binding force." Const. of North Carolina, Art. 1, see. 5. This Court 
has been twice reversed, as we hare said, in  passing upon this question 
( C a l d w ~ l l  v. ATorth Cnrolina, supra, and R. B. v. S i m ~ ,  stsupra), and we 
should, therefore, be careful that we do not depart from what me 
have thus learned, but Eollow the doctrine clearly established by the 
highcr court. 

I t  appears in this case that Carl Spencer bought the liquor for his 
own consumption, and there is no suggestion that he intended to resell. 
Under Xhodes v. Iowa,  supra, he was entitled to receive the package of 
liquor upon tendering the bill of lading, and not until it had been de- 
livered to him could it be subjected to the "operation and effect" of our 
laws, not even by force of the Wilson Act. 

We have not laid any stress upon the fact that, in the cases we have 
cited, the Court has reserved the question, whether Congress has the 
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power to prohibit the transportation of an article of commerce, including 
liquor, and its delivery to the consignee, though i t  might forbid its 
sale thereafter, even in the original package. I n  this connection, we 
may appropriately quote ?hat is said on this subject in  Delamater v. 
South Dakota, 205 IT. S., 93 : "As we have stated, decisions of this 
Court interpreting the Wilson Act have held that that law did not 
authorize State power to attach to liquor shipped from one State into 
another before its arrival and delivery within the State to which des- 
tined. . . . The rulings in the previous cases to the effect that, hnder 
the TVilson Act, State authority did not extend over liquor shippeld 
froni one State into another until arrival and delivery to the consignee 
at  the point of destination, were but a recognition of the fact that Con- 
gress did not intend, in adopting the Wilson Act, even if i t  lawfully 
could have done so, to authorize one State to exert its authority in  
another State by preventing the delivery of liquor embraced by trans- 
actions made in such other State." This but emphasizes the fact that 
where the shipment of the liquor is made by the seller, in one 
State, to the buyer in  another, for his own use and consunlption, (561) 
the transaction is interstate commerce, which no Federal lam 
has ~errni t ted to be regulated or interfered with by State action, even 
though the purchase money may be collected through the medium of a 
draft with the bill of lading attached thereto. 

Our conclusion is that, within the w a n i n g  of the cornherce clause, 
the sale in this case was completed in Virginia, and not in  this State; 
t l ~ a t  the shipment and del i~~ery of the liquor to Carl Spencer, including 
the dealing with respect to the draft and bill of lading, constituted 
interstate commerce, whaterer our own decisions may be as to the state 
of the title, and, therefore, that our lams were not violated. We submit 
to the ruling of the Supreme Court of the United States, which com- 
pels us to so consider the question involved. 

error. 

AI,I,EU, J., concurring: I t  is the duty of the State courts to follow 
the decisions of the Snprenle Court of the United States on questions 
relating to interstate commerce, whether in accordance with their views 
or not, and that Court held, prior to the Wilson Act of 1890, that 
ir i toxicahg liquors were the legitimate subject of convhzerce between 
the States, and that the owner of such had the right to ship into another 
State. and sell in the original package, and denied to the State into 
which i t  was shipped the power to control or regulate -such shipment by 
taxation or under its police power. Leiq v. Hardin, 135 U. S., 100. 

Because of this decision the Wilson Act was passed by Congress, xvliich 

463 
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S. v. FISHER. 
- 

provides : "That all fermented, distilled, or other intoxicating liquors or 
liquids transported into any State or Territory or renzaining therein 
for use. consun~ption, sale, or storage therein shall, upon arrival in such 
State or Territory, be subject to the operation and effect of the laws 
of such State or Territory enacted in the exercise of its police powers, 
to the same extent and in  the same manner as though such liquids or 
liquors had been produced in such State or Territory, and shall not be 
exempt therefrom by reason of being introduced therein in original 

packages or othervise." And it was said of this act, in Delama-  
(562) ?er v. S o u t h  D a k o t a ,  205 U.  S.: "It is settled by a line of deci- 

sions of this Court, that the purpose of the Wilson Act, as 8 

regulation by Congress of interstate commerce, was to allow the States, 
as to intoxicating liquors, when the subject of such conimerce, to exert 
ampler power than could have been exercised before the enactment of 
the statute. I n  other words. that Congress, sedulous to prevent its 
exclusive right to regulate com,merce from interfering with the power 
of the States over intoxicating liquor, by the Wilson Act adopted a 
special rule enabling the States to extend their authority as to such 
liquor shipped from other States before i t  became commingled with the 
mass of other property in the State by a sale in the original package." 

The language of the act principally in debate were the words, "upon 
arrival in such State." 

Did they mean, after the liquors passed the boundary line of the 
State, or after they reached the place in the State to which they mere 
shipped, or after they were delivered to the person to whom they mere 
shipped ? 

"It has been held that the liquor had not 'arri.;ed' in the State, where 
i t  was seizcd in the State while being conveyed by the purchaser to his 
home from a point outside the State, where he had bought it for his 
personal use (S. v. B o l k y n m z ,  55 S. C., 207) ; where it was in a rail- 
road car standinq at a siding and was still in transit (8. v. I n t o ~ i c a t i n g  
L i q u o m .  94 Me.. 3 3 5 )  ; or at any time before the arrival of the goods 
a t  their destination and their delivery to the consignee (Rhodes v. I o w a ,  
170 U.  S., 412) ; 7 Cvc., 437n. 

I t  was also held in Delamrrter v. Soufh D a k o t a ,  supra ,  that under 
the Wilson Act the State could prevent an agent from soliciting orders 
for intoxicating liquors in the State, but the same Court held that 
c. o. d. shipnlents could not be regulated, controlled or prohibited by 
the State ( E r p r e s s  Co.  v. Iozua, 196 U.  S., 133) ; and the injdrious 
effects following this last decision induced Congress to pass the act of 
1909, now section 239 of the Penal Code, which reads as follo~vs: "Any 
railroad company, express company, or other common carrier, or any 
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other person who, in connection with the transportation of any 
spirituous, vinous, malted, fermented, or other intoxicating liquor (563) 
of any kind, from one State, Territory, or District of the United 
States, or place noncontiguous to, but subject to the jurisdiction thereof, 
or from any foreign country into any State, Territory, or District of 
the United States, or place noncontiguous to, but subject to the juris- 
diction thereof, shall collect the purchase price or any part thereof, 
before, on, or after delirery, from the consignee, or from, any other 
person. or shall in any manner act as the agent of the buyer or seller 
of any such liquor, for the purpose of buying or selling or completing 
the sale thereof, saving only in the actual transportation and delivery 
of the same, sha!! be fined not more than $5,000." 

When this last act is considered in connection with its history, which 
manifests a purpose on the part of Congress to aid in the enforcement 
of the laws of the States, and with the language in the 
Express Company case a b o ~ e  cited, which was decided before its enact- 
nqent, 1 think, upon the facts appearing in the special aerdict, the 
defendants are liable to indictment in the Federal courts under the 
Federal statute, although the use of the words "in connection with the 
transportation" may admit of a different construction. 

In  the Leky  case the Court held that intoxicating liquor could be 
shipped into a prohibition State and sold in the original package, and 
Congress then passed the Wilson Act saying that such liquors should be 
subject to the police regulations of the State ('upon arri~-al in the 
State." The Court then held that "arrival in the State" was not com- 
plete until delivery to the consignee, and thet the State had no right 
under the act to regulate c. o. d. shipments, saying, in anmer  to the 
contention of the State: "Tf upheld, the doctrine would deprive a 
citizen of one State of his right to order merchandise from another 
State at  the risk of the seller as to delivery; it would prevent the 
citizen of one State from shipping into another unless he assunzed the 
risk; i t  would subject contracts made by common carriers, and valid 
by the laws of the State where made, to the laws of another State; and 
i t  would remove from the protection of the interstate conimerce clause 
all goods on consignment upon any condition as to delivery, 
express or implied. Besides, it would also render the commerce (564) 
clause of the Constitution inoperative as to all that vast body of 
transactions by which the products of the country mbve in the channels 
of interstate commerce, by means of bills of lading to the shipper's 
order, with drafts for the purchase price attached, and many other 
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transactions es~ential to the freedom of commerce, by which the com- 
plete title to merchandise is postponed to the delivery thereof." E x -  
press Co. v. I o w a ,  196 U. S., 133. 

Congress then passed the act, which is section 239 of the Penal Code, 
which provides that any company or person shall be liable to indict- 
ment who, in connection with the transportation of intoxicating liquor 
from one State to another, shall collect the purchase price or any part 
thereof, before, on, or after delivery to the consignee, etc., or shall act 
as the agent of the buyer or seller for the purpose of completing the 
sale thereof, and i t  seems to me to have been done to m~eet the objec- 
tions raised in the Express  Company  cme,  and to cover the case of a 
shipment "To order of shipper, notify A. B.," when the bill of lading 
is sent to a bank with draft attached, and the cashier collects the draft 
and delivers the bill of lading with knowledge that i t  covers a shipmeni 
of intoxicating liquor, as he has collected the purchase price before 
delivery, and has acted as agent of the seller in completing the sale. 

I f  it were not for the language of the decisions, and particularly 
that quoted from the Express  Company  case, which substantially says 
that the State cannot, under its police power, regulate or control ship- 
ments ('to order, notify," and but for the obligation upon the State 
courts, under the Constitution of the United States, to adopt and recog- 
nize the decisions of the highest of the Federal courts upon questions 
affecting interstate commerce, I would also think the argument reason- 
able and sound that, upon this shipment "to order, notify," the liquors' 
had arrived in  this State, under the Wilson Act, when they reached 
New Bern, and were then the property of the seller; that the sale was 
made in New Bern by the Richmond film, and was illegal, and that 
any one who aided and abetted in the sale was guilty as a principal. 

I f ,  however, this position was open to the State, I would con- 
(565) cur in  the conclusion that the special verdict is  defective and 

will not support a conviction. 
The difference between a general and a special verdict is well illus- 

trated by Rittelle's case, 110 N.  C., 560, and Bradley's case,. 132 N .  C., 
1060. 

I n  each case the indictment charges an illegal sale of intoxicating 
liquors. 

I n  the Kit te l le  case there was a general rerdict, and in the Bradley 
case a special verdict, as follows: "That the defendant sold one quart 
of whiskey to J.  B. Constand, in  Polk County, about one year prior to 
the finding of .the bill, for which said Constand, in  Polk County, paid 
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the defendant 30 cents. If, upon the above facts, the court be of the 
opinion that the defendant is guilty, the jury so find; otheiwise, not 
guilty." 

The general verdict was sustained on appeal, but the special verdict 
was set aside, the Court saying: "We are of the opinion that his Honor 
could not have adjudged the defendant guilty upon the special verdict, 
and that he could not render any judgment thereon. The offense 
charged is selling liquor ~ ~ i t h o u t  having a license to do so. It is true 
that i t  has been the settled law in  this State for more than fifty years 
that 'proof of the existence of a license to retail must come from the 
defendant.' S. v .  E m e r y ,  98  N. C., 668, and upon proof of sale, in the 
absence of such proof, the jury murt find the defendant guilty. I f ,  
however, the jury shall, instead of returning a general verdict, find a 
special verdict, they should find eyery fact, if i t  exists, either by proof 
or presumption, essential to the defendant's guilt; otherwise, the court 
should set the finding aside and direct a venire cle m c o .  8. v. Blood- 
w o r t h ,  94 n'. C., 918; S. v.  Corporation, 111 N. C., 661 ;  S. v. OakZey, 
103 N. C., 408." 

This declaration of the law is significant and bears directly upon the 
effect of the special rerdict before us, because if a special verdict is 
fatally defective, which finds there was a sale, but fails to find there was 
no license, although it has been held for fifty years that the burden of 
proof is on the defendant to prove the existence of a license, and the 
ju ry  must find him guilty, in the absence of such proof, there 
must be a finding as to knowledge, when that is a material ele- (566) 
memt of the offense. 

Let us apply this principle. The special verdict is not based on the 
first count in the bill of indictment, charging a sale to some party to 
the jurors unknown. because i t  so says, and i t  was known from the 
beginning of the transaction, that the sale was to Carl Spencer. 

He oldered the whiskey, his name was on the bill of lading, his uncle 
notified the defendant who Carl Spencer was, and Carl Spencer paid 
the draft and received the bill of lading and the whiskey. 

The second count is drawn under section 3584 of the Revisal, which, 
by its terms, applies only to dealers in intoxicating liquors ~ I O  sell to 
unma&ed minors, knowing such person to be under the age of 21 years. 

I t  is conceded that the defendant is not a dealer, and cannot be guilty 
under the second count, except as an aider and abettor. Can he be 
convicted on the special verdict as an aider and abettor of Hatke & Co. 
in making an illegal sale? This depends on the guilt of Hatke & 
Go., because if Hatke $ Co. are not guilty on the findings of the 
special verdict, Fisher cannot he guilty of aiding and abetting Hatke 
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& Co. to violate the law, and when we turn to the special verdict, 
there is no finding that Hatke & Co, had knowledge that Spencer mas 
under 2 1  years of age. 

Xo question is raised by the appeal as to the sufficiency of the indict- 
ment, nor is the doctrine in the Rittelle case involved, and as was said 
by Chief Justice Clark in his concurring opinion in S. v. Hanner, 143 
'N. C., 637: "In a special rerdict, the court is not at liberty to infer 
anything not found." 

HOKE, J., concurring: I colicur in the disposition made of this 
appeal, being of opinion that, under the decisions of the Supreme Court 
of the United States, the final arbiter in such matters, the transaction 
in question here must be regarded as interstate commerce, and, on the 
facts presented, is subject exclusively to Federal regulation. The fur- 
ther fact that Congress may h u e  made conduct of this kind an indict- 

able oflense and has found i t  desirable to do so, only serws to 
(567) emphasize the position that interference on the part of State 

authorities is no longer permissible. 

CI.ARK, C. <J., dissenting: The firqt count in the indictment charges 
a sale to "a person or persons to the jurors unknown." This was held 
valid by X o l ; ~ ,  J., in a unanimous opinion in  8. n. Dowdy, 145 N. C., 
439. and has been long recognized as the settled practice of the courts. 
Besides. tho special T-erdict in this case is based upon the second count, 
which charges the sale of intoxicating liquors to Carl Spencer, a minor. 

The facts found in  a special verdict are that an agent of the defend- 
ants, Hatke & Co., dealers in liquor in  Richmond, Va., obtained from 
Carl Spencer in New Bern an order for the sale of the whiskey, which 
act our statute makes indictable, and which was held in Delamater v. 
South Dakofa, 205 U. S., 93, to be within the jurisdiction of the State 
court. Hatkt. & Co. shipped the whiskey on a bill of lading to them- 
selves ni New Bern, AT, C'., and indorsing this bill of lading '(notify 
Carl Spencer," attached thereto a draft on Carl Spencer, and sent it 
to the defendant bank in New Bern, ~vho  through its cashier, the de- 
fendant Fisher, receiwd from Spencer the purchase money, $8.25, and 
thereupon delivered to him the bill of lading indorsed in  blank as an 
order on the railroad company to deliver to him the whiskey. The whis- 
key was till then the property of Hatke & Co., and x7as in the warehouse 
a t  New Bern. TTp to that time Spencer had neither title nor right of 
possession to the liquor. This transfer of the title and possession by 
Fisher to Spencer was a sale made in  this State and indictable under 
our statutes. 
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I n  En-press Co. v. Tozua, 196 U. S., 133, the Court held that inter- 
state transportation mas interstate commerce, but that owing to the 
cast on^ of railroad companies and express companies when acting under ., o. d. authority to deliver goods to a purchaser, constructively inter- 
:.!zte commerce extended beyond the arrival of the merchandise in the 
warehouse of the carrier at its destination and covered the action of 
the carrier up to the t i n ~ e  of the actual delivery to the consignee and 
the receipt of the purchase money. I n  Delamater ?j. S o u t h  Da- 
kota,  205 LT. S., 93, C h i e f  Jus t i ce  W h i t e  again writing the opin- (568) 
ion of the court, says that this doctrine did not cover the delivery 
to the consignee on c. o. d. shipment when i t  was intoxicating liquor in 
prohibition States, and had not been so held "except in  those cases 
which had been decided prior to the Wilson Act." 

Congress also passed section 239 of the Criminal Code, which made 
i t  indictable under a penalty of not more than $5,000 for any conqmon 
carrier to deliver intoxicating liquors on c. o. d. delivery in a prohibi- 
tion State. To evade this. Hatke & Go. did not ship the liquor to 
Spencer, b ~ ~ t  t o  t k e m s e l w s  at New Bern, S. C., and therefore, as was 
held by this Court in X a n a i f a c t u ~ i n g  Co. T .  R. R., 149 N. C., 261, no 
title to the liquor passed to Spencer until the subsequent transaction 
between Fisher and Spencer by which the title and right of possession 
passed to Spencer in consideration and on payment of the purchase 
nwney. This case has been cited with approval by W a l k e r ,  J., Gaspins 
v. R. R., 151 N. C., 20, and by Hoke ,  J., in Buggy Corporat ion v. R. R., 
152 N. C., 121. I n  B a n k  v. R. R., 153 N. C., 346, Walke?; J., holds 
that in  a case like this, after the arrival of the goods and notice gil-en, 
the railroad is merely a marehousenian for the consignor, who retains' 
title to "a shipment of goods to consignor's order, notify, etc., until the 
draft is paid and the bill of lading is surrendered." 

The action of Fisher was not as agent for the railroad company, and 
the railroad company cannot be indicted for his conduct. Fisher was 
acting as agent of Hatke & Go. Hatke & Co. had agreed to sell the 
whiskey to Spencer. They had shipped the whiskey to themsel~~es at  
New Bern, and then through their agent, Fisher, they had perfected 
the sale to Spencer by delively of the order upon the railroad company 
to delirer the goods to him upon the receipt by them, through Fisher, 
their agent, of -the purchase money. This was a sale made in  this 
State by Fisher as the agent of Hatke & Co., and not as the agent of 
the railroad company. Such act could not be interstate commerce 
under the Federal statute, which forbade c. o. d. delivery, even if 
Fisher had been the agent of the railroad company. I t  certainly could 
not be interstate commerce unless Fisher were the agent of the 
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(569) common carrier, doing some act to complete the transportation to 
the consignee. H e  was the agent of Hatke 8. Co., doing an act in  

their behalf, by their orders and for their benefit, after the delivery of 
the whiskey in  Xew Bern, to Hatke & Co., who were the consignees, 
and where it was held subject to their disposal, as was held in Bank 
a. R. R., 183 Nl. C., 346, and other cases above cited. "By such bill of 
lading, the seller does not resene merely a lien, but the absolute right 
of disposal of the goods." 6 A. and E., 1066, note 1, which is quoted 
with approval in  I l I nn l~ f (~c tu r i n~  Go. u. R. R., 149 N. C., 261. 

The act of Fisher could not be interstate comnlerce unless he were a 
common carrier or the agent of the conzmon carrier in  perfecting the 
transportation of the goods. But the common carrier had fulfilled its 
whole duty when i t  placed the liquor in its warehouse at New Bern 
subject to the order of the consignee, Hatke & Co. It had no further 
interest in the nVatter arid no further duty to discharge. The further 
disposition of the liquor by the transfer of the bill of lading to Spencer 
and the receipt of the purchase money wonld have subjected the railroad 
company to the fine of $5,000 if Fisher had been their agent, but he  was 
not, for the carrier had no further duty to discharge. I t  simply held 
the liquor, as said in the authorities above, "at the absolute disposal 
of Hatke R. Co." I t s  duty as an interstate carrier mas at an end. 

Our statute. Revisal, 3524, m&es the sale to a minor presumptive 
evidence that Hatke Rr Co, knew of the minority of Spencer, and this 
presumption has not been rebutted by any e~~idence. Tndeed, the knowl- 
edge of Fisher was its knovc-ledge. 8. c. l i i t t a l l e ,  110 N. C., 560. This 
transaction by Fisher was a sale by him to a minor in this State, 156th 
full ltnowledge of that fact, and therefore h e  is responsible as coprin- 
cipal. Besides, i t  is utterly immaterial that the sale is charged to have 
been niade to a minor. The facts charged and found show a sale of 
intoxicating liquors by Fisher to Spencer in  this State. I t  is imma- 
terial that he was an agent for another person. The allegation in the 

bill and in the f a d s  found, that Spencer was a minor, is more 
(570) swrplusage. Striking out the allegation that Hatke & Go. are 

dealers and that Spencer was a minor, sufficient remains both in  
the charge and the facts found to establish the violation of our statute 
which forbids the sale of intoxicating liquors in  this State. I t  is both 
charged and shown that Fisher did the acts which .constituted such 
offense. 

Fisher was neither a common carrier nor an agent for a common 
carrier. The milroad company incurred no liability by reason of his 
conduct. He was doing nothing for then1 nor in the way of interstate 
commerce. H e  was simply transferring, by direction of Hatke & Co., 
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to Spencer, an order for intoxicating liquors, of which they had the 
"absolute disposal" and which had been shipped to Hatke & Co. and 
which mas then lying in the warehouse in New Bern subject to their 
order. I n  exchange for such order and the transfer of the title and 
the right to possession to Spencer he received as agent for Hatke & Co. 
the purchase money. There is no element of interstate commelrce in  
the transaction, but the act mas one performed entirely within this 
State. I t  had no reference to the transportation from Richmond to 
New Bern, which had been closed and perfected by the delivery of the 
liquor consigned to Hatke & Co. in  the warehouse at New Bern. 

To test this matter, suppose the liquor had been consigned to A. B., 
and A. R. had thereafter transferred the bill of lading to Spencer in  
consideration of purchase money. This would have been purely a 
n'orth Carolina transaction, and in no sense an  interstate dealing. I t  
can make no difference that Hatke & (lo. were consignors as well as 
consignees. They had full right to transfer their property, unless for- 
bidden by statute, from Richmond to New Bern, and their ownership 
of i t  in  New Bern was as complete as i t  was in Richmond until they 
transferred the title and possession thereto to a purchaser in considera- 
tion of the receipt of the purchase money. 

I t  does not lessen the culpability of Fisher that the sale completed 
.by Fisher had originally been an executory agreement made in New 
Bern between a former agent of Hatke & Go. and Spencer, which act is 
denounced by our laws by a statute (Pell's Revisal, 3524a), which is 
held valid as an exercise of State sovereignty, and not an inter- 
ference with interstate commerce, in Delamuter 1). Xouth Da- (571) 
kota, 205 U. S., 93. 

I f  it i;., indictable in the State courts for the agent to make an ~ g r e e -  
ment here to sell the liquor to Spencer, before shipment, for a stronger 
reason, after Hatke 8. Co, haTe transferred their liquor and put it in 
the warehouse at New Bern, i t  is an act in  violation of the State law 
to perfect and complete such sale by the delioery of the whiskey and the 
receipt of the purchase money. The latter act cannot be an interfer- 
ence with interstate commerce, for Hatke & Go. were consignees. Their 
disposal of the liquor after its arrival here, through their agent, Fisher, 
was in  violation of our law. Such act being a misdemeanor, Fisher 
is guilty on the special verdict, as a coprincipal. 

Cited: Distilling Co. v. Bung, 163 N. C., 68;  8. 7%. Damis, 168 5. C., 
146, 
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STATE v. J. B. ANDERSON. 

(Filed 19 February, 1913.) 

1. Evidence-Recent Possession-Presumptions. 
Where unexplained possession of stolen property i s  so recent as  to 

make i t  extremely probable that the holder is  the thief, there is a pre- 
sumption of guilt justifying and perhaps requiring a conviction. 

2. Same-Explanation. 
Where the evidence fixes the possession of a stolen cow on the defend- 

an t  thirty days prior to arrest, and there is  evidence on behalf of de- 
fendant, explaining this possession, that he ran a freight boat and was 
in  the habit of buying cattle or transporting them for sale in the open 
market, and could not explain from whom he had received the cow in 
question, on that account the possession of the cow should be considered 
only a relevant circumstance tending to show guilt, and in connection 
with the other circumstances is sufficient to justify a conviction, if in  the 
opinion of the jury they establish such guilt beyond a reasonable doubt. 

3. Same-Presun~ytion of Fact. 
The presumption of guilt arising from recent possession is one of fact, 

and not a presumption of law, in the strict sense of the term, and does 
not exclude all evidence to the contrary. 

4. Same-Burden of Proof-Reasonable Doubt. 
Where the evidence affords reasonable explanatio? of recent possession 

of stolen property, consistent with the defendant's innocence, and which, 
if accepted, explains i t  satisfactorily, the rule does not require the de. 
fendant to  satisfy the jury that his evidence in  explanation is true; and 
he is entitled to an instruction that if the testimony offered in explana- 
tion raises a reasonable doubt of guilt, he is  entitled to acquittal. 

(572) APPEAL f r o m  Lane, J., a t  F a l l  Term,  1912, of HYDE. 
Indic tment  f o r  larceny. Among o ther  things, t h e  court  charged 

the  j u r y  a s  follows: "The l a w  i s  t h a t  whenever a person i s  found i n  
possession of property which h a s  been stolen a n d  recently after t h e  
theft,  t h e  l a w  presumes tha t  the  person so found  i n  possession is  the 
one who has  stoIen t h e  property, and  this  presumptioll is  s t rong or weak 
according t o  t h e  length of t ime which h a s  passed between t h e  t ime of 
t h e  stealing and  t h e  time; the  said property i s  found  i n  h i s  possession, 
and  t h e  burden  then  shifts t o  t h e  person so found  i n  possession to shovr, 
not  beyond a reasonable doubt, b u t  t o  t h e  satisfaction of t h e  jury, t h a t  
h e  came b y  t h e  property i n  a lawful  manner ,  a n d  thus  rebut  such pre- 
sumption." 

D e f e r d a n t  excepted. Verdict  of guilty. J u d g m e n t  on the  rerdict ,  
and  defendant  excepted and  appealed. 
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Attorney-General Bickett and Assistant Attorney-General Culvert f o r  
tlzt! State .  

W a r d  & G~imes for defendant.  

HOKE, J .  There was evidence on the part of the State tending to 
show that the prosecutor, a resident of Hyde County, at  or in said 
county had, within the past three months before the trial, lost several 
cattle by theft, an ox and six cows. About thirty days be~fore the trial 
he had found the hide of one of the corns, recently killed and well 
identified. in possession of a dealer in Washington, JS'. C., and this hide 
had just been bought from A. A. Nichols, a butcher in  Washing- 
ton. There was other testimony tending to show a theft of the (573) 
cattle. Said A. A. Nichols, for the State, among other things, 
testified as follows: "I know Anderson, who was in command of the 
boat and had several men with him. I bought some cattle from Ander- 
son in October. I buy cattle frequently from boat captains. d low 
colored man came to me and asked me if I had bought any cattle from 
Anderson; I told him yes. I sold the hides to X r .  Hudson and Nr. 
Cutler. I bought an old cow from Anderson; she was poor and I 
turned her out to fatten. I bought six or eight with that lot. I am 
not sure of the exact number. I kept her a month before I killed her. 
Anderson runs a boat regularly from Xyde County to Washington, 
and carries freight for the public for a toll. Boats go to Washington 
frequently with cattle and the captains of the boats sell them. Ander- 
son sold these cattle in the open market, as is the custom with all boat- 
men who ship cattle. I t  has been about a month since I killed this 
cow. T bought her about two months ago and kept her about a month 
before killing." (Hide shown to witness at  this point, and witness 
identified it as the hide of the cow last abov'e referred to. Witness 
further stated he was able to do this positively by reason of the loca- 
tion and character of the bullet wound, as he killed the cow himself.) 

The defendant, a witness in his own behalf, testified as follows: "I 
am the defendant; born and raised in Hyde Conntp. I run a freight 
boat from Hyde County to Washington; live at Sladesaille. I carry 
freight to Washington for public generally. I have been at  i t  for four 
years. T carry a great many cattle to Washington. I may have car- 
ried the one from which the hide here shown was taken, and may hax~e 
sold i t  to Mr. Nichols. Rave never stolen any cattle nor received any 
on my hoat, knowing they were stolen. I have no means of telling 
where 1 got this  articular cow. I cannot tell the date she was shipped. 
I carry cattle for the public and sell them as other boatmen do, in the 
open market, and carry the owner his money. Both of the other de- 
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fendants were working for me on my boat the week before and the 
week of the Assembly. I carried cattle then for a number of 

(574) persons (naming theni), but I do not know for \$-horn I carried 
this particular  COW.^' 

Upon this, the testimony chiefly relevant to the question presented, 
we do not think the court laid down the correct rule to guide the jury in 
their deliberations. Where a theft is established, the recent possession 
of the stolen property is very generally considered a relerant circuni- 
etance tending to establish guilt, and when the possewion is so recent 
as to make it extreniely probable that the holder is the thief, "that is, 
dhere in the absence of explanation he could not h a w  reasonably 
gotten possession unless he had stolen theni himself," there is a pre- 
sumption of guilt jucitifying and, in the absence of such explanation, 
perhaps requiring a conviction; but on the facts in evidence no such 
presumption should obtain in this case. While the testimony does not 
fix the time with any great definit~ness, there was, as we understand 
it, not less than thirty days from the loss of the cow till posselssion was 
sho~vn to be in defendant, and this lapse of time, together with the 
dcnial of defendant and the facts and conditions under which the cow 
was carried to Washington and sold in  open market, are such as to 
exclude the application of the principle, and require that the possession 
of the corn should be considered only a relevant circumstance tending 
to show guilt and in connection with other circumstances sufficient to 
justify a conviction, if in  the opinion of the jury they establish such 
guilt beyond a reasonable doubt. 

Again, while the recent possession of stolen goods may be of such a 
character as to raise a presuniption of guilt on the part of the holder, 
in some of the cases expressed by the phrase, "The law presumes such 
holder to be the thief," by correct interpretation it is never a presump- 
tion of law in the strict sense of the term, shutting out all eridence to 
the contrary, but it is always a presumption of fact open to explanation, 
and when there are facts in evidence which would afford reasonable 
explanation of such possession, consistent with defendant's innocence, 
and which, if accepted, do explain it satisfactorily, the correct rule does 

not require the defendant to satisfy the jury that his evidence in 
( 5 7 5 )  explanation is true. But in such case, stating the law as to the 

presumption arising from recent possession, the court should tell 
the jury that if the testimony offered in  explanation raises a reasonable 
doubt of guilt defendant is entitled to acquittal. 

These views are in accord, we think, with the better considered cases 
here and elsewhere as applicable to the facts presented in the record. 
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S. v. Xeville, 157 N. C., 591 ;  S. 2;. Record, 1 5 1  N. C., 696;  S. v. Hullen, 
133 N. C., 656;  S. 2;. McRae, 120 N.  C., 608; X. v. Rights, 82 N. C., 
675 ; 8. v. Sw~ith, 24 N .  C., 402 ; I McClain Cr imina l  Law, see. 617. 

F o r  t h e  e r r o r  indicated, we a r e  of opinion t h a t  defendant  is  entitled 
t o  have  h i s  cause heard before another  jury, 

N e w  tr ia l .  

STATE v. R. Y. McADEN. 

(Filed 5 March, 1913.) 

1. Courts-Justice of the Peace-J~risdiction-Words and Phrases-Interpre- 
tation of Statutes. 

A statute making its violation a misdemeanor, and prescribing a pun- 
ishment by a fine not exceeding $50 or imprisonment not exceeding 
twenty days, "or both," by the words "or both" takes away the final 
jurisdiction of a justice of the peace, and on appeal therefrom the mo- 
tion of the defendant to quash should be granted in the Superior Court. 

2. Courts-Jurisdiction-Jnstice of the Peace-Constitutional Law-Limita- 
tions-Practice. 

A statute which attempts to confer on a justice of the peace final 
jurisdiction where the punishment prescribed therein exceeds the consti- 
tutional limitation, is  inoperative as to the magistrate's jurisdiction, ex- 
cept to  bind over to the Superior Court, which latter court may then 
proceed to t ry the case only upon a true bill of indictment returned by 
a grand jury. 

CL,ARK, C. J., concurring. 

APPEAL fro iq  C U T ~ P T ,  J., a t  J a n u a r y  Term, 1912, of F ILAXXI~ .  
T h e  defendant  mas indicted f o r  violating chapter  445, Lams of 1909, 

regulat ing t h e  use of public highways by  motor  vehicles. 
F r o m  t h e  ~ ~ e r d i c t  of gui l ty  and the  judgment thereon, t h e  de- 

fendant  appealed. (576)  

Attorney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

W .  31. Yarbo~ough, J)"., for the defendant. 

BROWN, J. The1 defendant  was  t r ied and  convicted i n  the  justice 
of t h e  peace court f o r  violating section 18, chapter  445, Laws of 1909, 
which reads a s  follows : 

(( A n y  person violating any  of t h e  p r o ~ i s i o n s  of th i s  ac t  shall b e  

gui l ty  of a nlisdemeanor, a n d  a n y  one who shall be  convicted thereof, 
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or who shall plead guilty to any complaint for the violation thereof, 
shall be punished by a fine not exceeding $50 and costs of prosecution, 
or by imprisonment not exceeding twenty days, or both." 

Section 19 provides that "All police justices of any city or justices 
of the peace of any township where any such violation shall occur shall 
have jurisdiction to hear, try, and pass ,sentence for any and all viola- 
tions of any of the pro~isions of this act." 

The warrant in  this case mas issued by a justice of the peace. The 
justice adjudged the defendant guilty and imposed a sentence of $10 
and costs, from which judgnlent the defendant appealed to the Superior 
Court. 

I n  the Superior Court the case was tried de novo upon an aniended 
warrant, without a bill of indictment. 

I t  i s  plain that under the Constitution the justice's court had no final 
jurisdiction, as the punishment prescribed for the offense exceeds the 
limit fixed by the organic law. 

The attempt to g i~-e  the justice of the peace final jurisdiction is ren- 
dered ahortive by the addition of the words "or both" at  the end of 
section 18 of the act. 

The act conferring final jurisdiction is of no effect unless the punish- 
ment prescribed is within the constitutional limitation. The justice 
had no jurisdiction except to bind over, and the Superor Court could 

proceed to try only upon a true bill of indictment returned by 
(577) the grand jury. ,9. 2.. Fesperman, 108 N .  C., 770; S. 21. Pen-y, 

. 71 N .  C., 523; 8. v. Cherry, 72 N. C., 123; S. v. Heidelburg, 70 
hi. C., 406; S. v. Bermington, 71 N.  C., 261; S. v. Hooker, 145 N. C., 
581; Connor and Cheshire on Const. of N. C., p. 581. 

The point presented by this appeal has been so frequently decided 
that a further discussion of it is unnecessary. 

The motion to quash the proceeding is allowed, and the proceeding 
dismissed. 

Reremed. 

CLARK, C. J., concurs that the use of the words giving the court 
power to impose "a fine not exceeding $50, or imprisonment not ex- 
ceeding twenty days, or both," deprived the justice! of the peace of final 
jurisdiction, for the extent of the punishment permissible determines 
the jurisdiction. S. v. Pesperman, 108 N. C., 770. 

I n  R. v. Neal, 120 N .  C., 618, it is said: "The case was tried before 
a justice of the peace, and the defendant appealed. I n  the Superior 
Court, a bill of indictment was found by the grand jury and the de- 
fendant was tried thereon. Therefore, in any aspect, there was juris- 
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diction. Whether the court acquired i t  by the appeal, or had original 
jurisdiction by the indictment, it is immaterial to decide." I n  this 
case, on the trial in the Superior Court on appeal, the defendant did 
not raise the objection that there should be an indictment found, but, 
on the contrary, merely asked for a bill of particulars, which mas fur- 
nished. This being merely a misdemeanor, there is no reason why a 
defendant should not be allowed to "waive a bill," as me know is not' 
uni~sua! practice on the circuit. I f  the defendant does not desire an 
indictment, and the offense is a petty misdemeanor, there can be no 
cause why he should be subjected to the costs and delay attendant 
thereon. I t  is not unusual nor reprehensible practice, and no good 
reason can be given against it. 

The law is not beyond being modernized by a little everyday common 
sense. The insistent tendency of the age is to render law and its 
practice and procedure more an institution of today and give le~ss 
heed to methods of procedure which, if ever founded upon good (678) 
cause, were based upon reasons which long since hare ceased to 
exist. 

I n  this connection, it mhy be well to observe that when there is an 
appeal from a justice in  criminal case, if an indictment is fonnd, 
though the justice had no jurisdiction, the appeal is not dismissed, but 
the trial proceeds. There can be no reason why the same rule should 
not apply on appeals from the justice in civil actions of wkich he had 
no jurisdiction. - I n  such case, in analogy to appeals in criminal actions, 
the complaint should be amended and the action proceed. There can 
be no reason to dismiss the party, who is already in court, aqd there- 
upon send the officer to bring him back into court. This has been dis- 
cussed in Unitype Co. v. Ashcraft, 155 N. c., at p. 71, and in  Wilson 
v. Insurance Co., ib., at p. 177. 

I n  V c M i l l n n  v. Reeves, 102 N. C., 559, Smith, C. J., says, on a 
similar proposition: "It is not material to inquire into the question of 
the jurisdiction invoked in  initiating the suit, since any objection on 
this account is obviated by the removal of the cause into the Superior 
Court presided oveT by the judge." 

I n  Boing v. R. R., 87 N. C., 363, it mas held that where the subject- 
matter of the action is one of which the court of the justice of the 
peace and the Superior Court have concurrent jurisdiction, and the case 
is carried by appeal to the Superior Court, the latter m7ill retain juris- 
diction, though the proceeding i11 the court of the justice of the: peace 
was void for irregularity. The ground is that the case haring gotten 
into the Superior Court, which has jurisdiction, the notice of appeal 
had the s a a e  efficacy as the service of a sunlmlons in bringing the de- 
fendant into court. 477 
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As far back as Sl'cst I.. Kit trel l ,  8 N .  C., 493, it was held that ~vhere 
a cause mas carried to the Superior Court from a lower court the former 
would retain jurisdiction if it were a subject-matter of vhich the 
Superior Court would hare had jurisdiction, if the action had been 
originally instituted in that court. 

The sole object in serving a summons is to give the defendant notice 
to come into court. When he has had a trial, on a bona fide mistake 

of jurisdiction by the plaintiff, before a justice of the peace, and 
(579) the case is tried on appeal in the Superior Court, the: defendant 

has really had a more sufficient notice, and is better prepared to 
try, than if he had originally been served with summons to appear in 
the Superior Court. There can be no good end served by dismissing 
an action thus brought into the Superior Court by appeal, and requir- 
ing the defendant to be again brought into the slame court by the service 
of a summons, to try the same case. Such restricted views of the func- 
tion of a court have disappeared in all other like instances. 

Formerly, if an action was brought in a wrong county, or erroneously 
at  lam when it should have been in  quit^, or V ~ C P  versa, or if begun 
before the clerk when it should have been begun in the Superior Court, 
the action was dismissed. Kow in all these cases the case proceeds to 
trial. I n  the first named case there is merely a transfer to the proper 
county, if objection is made, but not otherwise. I n  the last case, the 
Superior Court liaaing jurisdiction of the subject-matter proceeds with 
the trial as if the cause had originally been instituted therein, though 
the other court wherein it began had no jurisdiction. 

The same common-sense method should be applied tp appeals from 
a justice of the peace in civil actions, at  least whenever the judge is of 
opinion that through a bona fide mistake of the plaintiff as to juris- 
diction i t  was erroneously begun before the justice. The object of the 
law is more and more c l~ar ly  seen to be the administration of justice, 
without unnecessary regard to teclinicalities or fine distinctions as to 
matters of pleadings. We also certainly should not see the spectacle of 
parties being turned out of court to be brought back into the same court 
to litigate the same matter. The additional exaction of the added delay 
and cort being unnecessary, such methods cannot commend themselves 
to our judgment. 

Cited: -?dcIce~ v. R. R., 163 N. C., 547; h f c h i r i n  v. ~ J f c I n t y r e ,  
167 IS. C., 356. 
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(580) 
STATE v. NORMAN KING. 

(Filed 5 March, 1913.) 

1. Evidence-Crimes-Voluntary Statements-Caution of BIagistrate-Inter- 
pretation of Statutes-Substantial Compliance, 

A voluntary statement made by one accused of a crime, before the 
committing magistrate, may be testified to in the Superior Court, when 
i t  appears that  the prisoner expressed a desire to make it, in response 
to the magistrate's questions, who then cautioned him that  he need not 
make the statement unless he wished, and that his refusal to do so or 
answer questions would not be taken against him, this being a substan- 
tial compliance with the statute, which is all that  is required. Revisal, 
see. 3194. 

2. Evidence, Circumstantial-Crimes-Burnings-Questions for Jury. 
Circumstantial evidence is sufficient to convict a defendant charged 

with the burning of a barn which uncontradictedly shows a motive, in  
being previously ordered off the premises; that after the burning he left 
the locality and passed under an assumed name; that  he made false 
statements as  to his being a t  a different place a t  the time; that  upon his 
return to this location he asked a witness what had taken place in his 
absence, and upon seeing the foreman of the owner of the barn, said, 
"Hush! don't say anything"; these and other circumstances being insuf- 
ficient when taken alone, but collectively sufficient for the jury to pass 
upon, determine its weight, and draw an inference of guilt. 

APPEAL by defendant from Cline, J., at August Term, 1912, of 
FII 1NKLIX. 

Attorney-Genera7 for the State .  
W .  X .  Person for defendant .  

CLARK, C. J. The defendant and one Egerton weye indicted for set- 
ting fire to a feed barn, the property of F. B. McRinne. A nol. pros. 
was entered as to Egerton during the trial. The voluntary statement of 
the deferdant uuder Revisal, 3194, a t  the magistrate's trial, mas offered, 
as to whicll the judge found the following facts: "The magistrate said 
to King, 'Do you wish to make a statement about the matter?' TO 
which he replied, 'Yes, sir.' The magistrate then cautioned him: 
'You need not make any statement, unless you wish. You need not 
answer any questions, and if you do not make a statement or 
answer any questions, it will not be taken against you.' King (581) 
still said he wanted to inalre a statement, and did so, and mas 
questioned by counsel." His Honor properly held this evidence com- 
petent. It is sufficient if the statute is substailtially complied with. 
AS'. c. DeGrafl ,  113 K. C., 688; 8. T .  R o g e m ,  112 N. C., 814. I n  X. v. 
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Pnr7cer 132 N. C., 1017, relied on b~ the defendant, the defendant had 
been sworn, which vias contrary to the requirement of this section, and 
hence it was held that the statement, being under the conlpulsion of 
an oath, 1%-as not competent under Revisal, 3194. -Also, it did not 
appear, as it does in  this case, how the accused was cautioned, but it 
mas merely stated that he had been "cautioned." I n  S. z.. Simpson, 
133 N. C., 678, S. c. P a ~ k e r  is referred to, and the above distinction is 
pointed out. 

Thc only other exception is that the evidence was not sufficient to be 
submitted to the jury. The evidence for the State tends to show that 
the feed barn of F. B. NcKinne in Franklin County mas burned between 
7 and 8 o'clock on the evening of 9 March, 1912. This barn stood in 
the rear of the foreman's house about 200 yards. The defendant was 
employed on a place about one-half mile from the barn. The foreman 
testified that that afternoon both the defendants mere present while 
he was engaged in  running a fence to the barn; that they interfered 
with his hands, and he made them leave; that while milking that night 
he heard some persons talking coming up to the barn, and soon after- 
wards he found the barn on fire. On the: next day he saw the tracks 
of two shoes, one 7 or 8 in size and the other a 9 or 10. The defendant, 
King, left the neighborhood shortly after the fire, and was not seen any 
more till the trial before the magistrate. F. B. McKinne, the owner 
of the property, testified that thereafter he saw the defendant in Nash 
County. going under the name of Bud Perry, and that before the magis- 
trate Ring said that he was at  Ellis's store, picking the guitar, 30 
minutes before the fire broke out. Ellis, a witness for the State, testi- 
fied that he was at his store that night, but King did not come there 

that night, and that he heard no music. S p i ~ e y ,  a witnees for 
(582) the State, testified that sholtly after the fire King said to him 

that they were "accusing him of the fire, and he believed he 
would go off a little while." H e  left, and two weeks later carnie to the 
house of $he witness and asked him "what had been stirring since he had 
been gone." The witness said that Mr. Harris, the foreman, came by the 
house just then and the defendant said : "Hush ! don't say anything." 

The above evidence, it is true, is not very strong, but it is rery rarely 
so in cases of this kind, for the act is done stealthily, and direct evi- 
dence, or eren strong circumstantial evidence, cannot ordinarily be 
procured. This evidence shows that the defendant mas on the premises 
near the barn the afternoon of the fire; that he x7as ordered away 
because of somR interference with the hands; that two people came up 
to the barn that evening after dusk, and soon afterwards the fire broke 
out; that the defendant said that they were "accusing him of the fire, 

480 
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and that he would lmre";  that he was afterwards seen in  an  adjoining 
county, passing under an  assumed name; that at  the trial before the 
nimgistrate he stated that  h e  was at  Ellis' store 30 minutes before the  
fire, picking a guitar, and Ellis testified that he was not there that  
evening, and there was no music. 

All thsse are circumstances which, taken together and uncontradicted 
by any testimony of an  alibi or otherwise, satisfied the jury that they 
were the actions of a guilty man. There was sufficient evidence to 
submit the case1 to the jury, and t w e l ~ e  impartial men have said that 
there mras sufficient to satisfy them. We cannot say that there mas 110 

evidencc beyond a scintilla. There mas motive, being ordered off the 
premises; flight; passing under an assumed name; false statements 
as to heing a t  Ellis's store just before the fire, at  the very time when 
two persons, as shown by the talking and the tracks, cams up to the 
barn j i ~ t  before the fire broke out, and defendant's inquiry on his 
return, and his caution, "Hush !" when the foreman passed. The jury 
believed this conduct, unexplained, proof of guilt. 

Thcre being some evidence, i t s  weight and the  inference to be drawn 
f rom it mas a matter for the jury, and not to be determined as a ques- 
tion of law by the court. No  one circumstance in this case would 
be sufficient for  conriction, but i t  is not a case where there is a (583) 
chain of consecutive circumstances which would bet no stronger 
than the weakest link therein. But i t  is rather like a bundle of ;ticks, 
each of whirh may be weak i n  itself, but when combined cannot easily 
be broken. 

The case was fairly submitted to the jury by the judge in a charge to 
which there was no exception other than abol-e stated, and Tve find 

N o  error. 

STATE ASD LARRY EDMUNDSON v. BEN BAILEY. 

(Filed 19 March, 1913.) 

1. Appeal and Error-Failure to Work Roads-Judgments-Cost. 
Proceedings for failure to work the public roads are of a civil nature, 

from which an appeal lies in favor of the prosecutor, who has been 
taxed with costs. 

'2, Sanie-Presumptions-E~idenee. 
Where the Superior Court affirms the judgment of a justice of the 

peace in proceedings for failure to work the public roads, and an appeal 
is taken to the Supreme Court, without a statement of the case on ap- 

162-31 481 
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peal by the prosecutor, who has been taxed with the costs, the presump- 
tion is in  favor of the judgment appealed from; and as  the' findings of 
fact of the Superior Court judge a re  conclusive, if there is evidence to  
support them, it  must be shown by the appellant that there was no such 
evidence. 

3. Appeal and Error-Jastice's Court-Failure to Work Roads-Costs-Snpe- 
r ior  C o ~ ~ r t F a c t s  Reriea ed. 

On appeal from the judgment of a justice of the peace taxing the 
prosecutor with costs, in proceedings for failure to work the public 
roads, the findings of fact of the justice a re  reviewable by the Superior 
Court judge. 

4. Appeal and Error-Superior Court-Failure to Work Roads-Judgment- 
Costs-Affirmance of Findings-Presumptions. 

Where in  proceedings for failure to work the public roads, the Superior 
Court judge affirms the judgment rendered before a justice of the peace 
in  the defendant's favor, i t  is a n  approval of the findings of fact a s  well 
as  the conclusions of law; and where the justice of the peace has taxed 
the prosecutor with costs upon findings that there was no reasonable 
ground for the prosecution, or that it was not required by the public 
interest, or that  the prosecution was frivolous or malicious, it  is not 
necessary that  the Superior Court judge restate these findings in affirm- 
ing the judgment. 

(584) AFPEAL from Car te r ,  J., at January Term, 1913, of WAYNE. 

S t t o r v e y - G e n e r a l  B ich f t  a r d  L w i s t a n t  . I t l o r n e y - G e n e ~ a l  Callrert foi- 
the Xtate .  

W.  C. M o n r o e  a n d  G. E. H o o d  for appe l lan t .  

CLARK, C. J. The defendant was tried before a justice of the peace 
upon complaint of Larry Edmundson, road overseer, for failure to work 
the public roads. The justice found the defendant not guilty and "ad- 
judged that the plaintiff, Larry Edmundson, is guilty of malicious prose- 
cution, and that he p a r  the costs." The prosecuting witness appealed. 
In the Superior Court it was adjudged, "Judgn~eat of the justice of the 
peace affirmed." The prosecuting witness then appealed to this Court. 

This proceeding is in the nature of a civil judgment, from which an 
appeal lay in behalf of the prosecutor from the justice of the peace to 
the Superior Court. S. v. N o r g a n ,  120 X. C., 563; 8. v Poroell, 86 
N. C., 640. While: the findings of fact by the justice of the peace are 
reviewable in the Superior Court, the findings of fact by the Superior 
Court are conclusive and not revie~able  in  this Court. X. v. X o r g a n ,  
120 N .  C., 563; X. v. L a n r e ,  109 N. C., 789; In  r e  n e a t o n ,  105 3. C., 
59 ; 8. v. Llunn ,  95  N .  C., 697. 
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There is no case on appeal, and upon the face of the record there is 
no error apparent, and the judgment nzust be affirmed. Lumber Co. c. 
Branch, 150 IT. C., 110; S. c. Lewis, 145 N.  C., 585; Gaither c. Car- 
penter, 143 N. C., 241. I f  there had been a case on appeal, and the 
evidencc had been set out, the Court could not disturb the findings of 
fact by the judge below, unless i t  appeared that there mas no evidence. 
I n  reference1 cases i t  has been often held that where1 the judge 
affirnls the report of the refelree it must be taken that he1 adopts (885) 
his finding of fact, and it is not necessary that he should set out 
the evidence again. Dunavant v. R. R., 122 A?. C., 999; Morisey u. 
Swinsolc, 104 N.  C., 555; Rattle v. Xnyo, 102 N.  C., 413. 

The prosecutor relies upon 8. v, Robe~ts, 106 K. C., 663, where it is 
hejd that the prosecutor cannot be taxed with the costs unless the court 
shall entertain and express the opinion that there was no reasonable 
ground for the prosecution, or i t  was not required by the public inter- 
est, or shall adjudge that the prosecution was frivolous or malicious. 
But here the justice of the peace so found, and the judge of the Supe- 
rior Court, upon hearing the appeal, affirmed that judgment. This is 
making .the same finding of fact and law, aAd it was not necessary to 
duplicate the words used by the justice. The meaning of the court is 
clcar, and such finding is conelusire and not appealable. S. 1.. Hamil- 
ton, 106 I T .  C., 660, and cases cited in the Anno. Ed. 

In  S. v. Xorgan, 120 X. C., 564, it ~ r a s  held that while the findings 
of fact by the justice of the peace in taxing the costs against the 
prosecutor are reviewable in the Superior Cou't the findings of the 
latter court are not reriem-able here. I11 S. v. Taylor, 118 N. C., 1262, 
the same ruling is made,-and the Court adds: "As the judge below 
does not set out the facts upon which he founded his judgment, we 
must take them as being sufficient to justify his judgment." 

The judgment of the Superior Court affirming the judgment of the 
justice of the peace is an approral of the findings of fact as well as the 
judgment of law of the justice. We presume that the judge examined 
the evidence on the appeal. H e  could not well have entered judgment 
without doing so, and the presumption of law is in favor of the regu- 
larity of the proceedings below (Graves v. R. R., 136 K. C., 7 ;  Felmet 
v. I3apwss Co., 123 N .  C., 499), and the burden is on the appellant to 
show error. Bowers v. Ikmber CO., 152 N .  C., 604. 

I f  the appellant had intended to present the point that the judge 
heard no evidence, or that there was no e~-idence to support his judg- 
ment, he should have presented that matter by stating a case on appeal. 
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H e  has not done so, and i t  was not denied in this Court that in 
(5?6) fact the judge heard the evidence before pronouncing judgment. 

?\'o error. -- -- 

State and Larry Edmundson 9. Hadie Eclmundson, No. 210, from 
WAYXE, presents the same state of facts, and is goaerned by the opinion 
in this case. 

No error. 

Cited: X, v. Johnson, 169 S. C., 311. 

STATE v. ERNEST COOK. 

(Filed 20 March, 1913.) 

1. Jury -Evidence - Expression of Opinion by Court - Remarks in  Jury's 
Hear ing~In te rpre ta t ion  of Statutes-Appeal and Error. 

Revisal, sec. 535, forbidding a judge in his charge to the petit jury in 
a criminal or civil case, to express opinion on the facts involved, applies 
to any expression of opinion by the judge in the hearing of the jury a t  
any time during the trial. 

2. Same-Instructions Not Corrective. 
Where self-defense is  pleaded to a charge of murder, and there is evi- 

dence tending to show that  the prisoner was unsuccessfully endeavoring 
to retreat from an attack made on him by the deceased and one P, with 
sticks, and that a third assailant, having made threats, had secured a 
gun and was returning with the gun, pointing it  a t  the prisoner; and it  
appears that while the attorney for the prisoner was arguing to the jury 
that  because of the advance on the prisoner by the deceased and P., both 
with sticks, the latter known by the prisoner to he a man of violent 
character, the prisoner had a good and lawful reason for firing the fatal 
shot, the court interrupted him by saying, "What difference does it  make 
if P. was advancing on him with a stick? That would not give him a 
right to kill the deceased," the remark of the court, in  the hearing of 
the jury, is a n  expression of his opinion on the evidence, which consti- 
tutes reversible error, and it  is not cured by an ilistruction that  the jury 
are  the sole judges of the evidence. 

l l ~ ~ ~ a ~  from liTerguson, J., at August Term, 1912, of WAYKE. 
Indictment for murder of one Ben. Coley. Prisoner was con- 

( 5 8 7 )  ~ i c t e d  of nlanslaughter and from judgment on the verdict ap- 
pealed. 

d ttorney-General Rielcett and Assistant Attorney-G~ncral Calcert for 
the Stat?. 

Do~tclz d Barham and Langston & Allen, for defendant. 
484 
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Hoxx, J. I t  was admitted by the prisoner that he fired the shot 
which killed the deceased, and there was other eridence on the part of 
the State tending to establish guilt. 

On the part of the prisoner there was eridence tending to show that 
the killing v a s  in his necessary self-defense; that at the time the fatal 
shot was fired the deceased and one Frank Pittman, xho had already 
struck prisoner a severe blow with a heavy stick, were advancing on 
prisoner, both with h e a ~ g  sticks and pressing him so close that be was 
unable to get away; that prisoner n7as running at the time, and, not 
being able to escape the assault, that he turned and fired back as he ran, 
two shots, etc. When asked why he shot the second time, 
replied, "They vere right at me, and I could not get over the fence." 
The prisoner also testified that at  this time Alvin Coley, a brother of 
decease<l, had started to the house, and n~i th  an oath said, "1'11 get the 
gun," and was returning with it, pointing towards prisoner. While 
one of the prisoner's counsel was arguing this phase of the case to the 
jury. and contending that owing to the a d ~ a n c e  on him by deceased and 
Frank Pittman, both with sticks, and Pittman known to the prisoner to 
be a man of ~ i o l e n t  character, the prisoner had good and lawful reason 
for his act, his Honor interrupted counsel, saying, ( T h a t  difference 
does it make if Pittman was advancing on him with a stick? That 
~+ould  not gire him the right to kill Ben. Coley." This to our minds, 
was a clear expression of opinion on the part of his Honor as to the 
weight and sufficiency of an important part of testimony tending to 
es~ablish hie plea of self-defense, and is in  violation of our statute 
regulating jury trial, Revisal, see. 535, and in which a judge is for- 
bidden, in i ivinp a charge to the petit jury in  a civil or criminal case, 
to express an opinion whether a fact is fully and sufficiently 
proved, "such matter being the true office and province of the (588) 
jury." While the statute refers in f tenns  to the charge, it has 
always been the accepted construction thai it applies to any such ex- 
pression of opinion by the judge in the hearing of the jury at an7 time 
during the t r ia l ,  Fell's Revisal, sec. ,535; Park v. Ezum, 156 AT. C., 
228; Tl'ithers v. Lane, 144 X. C., 184; S. ?;. Dick, 60 N .  C., 440. The 
learned and usually careful judge was e~~ident ly  conscious that he had 
probably and by inadvertence prejudiced the prisoner's case, for he 
added, "But the court has no right nor has it the inclination to express 
an opinion about the case"; but the forbidden impression had already 
been made, and as to the vital portioll of prisoner's plea, and on au- 
thority, the attempted correction by his Honor must be held inefficient 
for the purpose. 8. 2.. Dick, supra; 8. v. caveness, 78 K. C., 484. 
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I n  S. v. Dick the Court held: "Any remark made by a judge, on the 
trial of an  issue by a j ~ ~ r y ,  from which the jury may infer what his 
opinion is, as to the sufficiency or insufficiency of the e~idence or any 
part of it pertinent to the issue, is error, and the error is noit coi~rected 
by his telling the jury that i t  is their exclusive province to determine 
on the ,sufficiency or the insufficiency of evidence and that they are not 
bound bp his opinion in regard thereto." 

For the error indicated, the prisoner is entitled to have his cause 
heard before another jury, and it is so ordered. 

N e w  trial. 

Cited: 8. v. Harris, 166 K. C., 246;  3peed v. Pewy, 167 N. C., 128;  
Jledlin v. Board of Education, ib., 244; Bank v. AllcArtbur, 168 K. C., 
5 2 ;  Swain v. Clemmons, 172 K. C., 279. 

STATE EX REL. S. B. SPRUILL v. W. M. BATEMAN. 

(Filed 26 March, 1913.) 

1. Elections-Public Offices-Disqualifications to Office-Next Highest in 
Votes-Vacancy in Office-Appointire Power. 

The one receiving the next highest number of votes for a public office 
a t  an election held by the people, i s  not elected to  fill that office because 
of the ineligibility of the one receiving the highest number. 

2, Public Offices-Qualifications-Constitutional Law-Legislative Powers- 
Recorders' Courts-Attorney. 

The Constitution of North Carolina, Art. VI, provides who shall be 
voters, and by section 7 thereof, that "every voter in  North Carolina, 
except i n  this article disqualified, shall be eligible t o  office," and the 
Legislature cannot add to the constitutional disqualifications to  hold 
office by requiring candidates for the position of recorder i n  a municipal 
court to be "a licensed attorney a t  law." The difference between an 
"assurance" and a "qualification" to  office pointed out and discussed by 
CLARK, C. J. 

(589) ,%PPEAL by defe~ldaiit from Long, ,7., at February Term, 1913, 
of WA~HIIVGT~IY.  

W .  41. Bond, Mi. M .  Bond, Jr., 'CT'ard & G?-imcs for relator. 
A. n. 11fclean far defendant. 

CLARK, C.  J .  At the election in Norember, 1912, Bateman was 
elected by the people of Washington County recorder of the "Recorder's 
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Court of Plymonth," which was created by chapter 343, Public-Local 
Laws 1911. Section 2 of said act prescribes that said recorder shall 
be "a qualified voter of Washington County and a man of good moral 
character and a licensed attorney at law." The defendant does not 
hold a license to practice law, and by this proceeding the relator seeks 
to oust him from the office on that ground, and to hare himself inducted 
upon the ground that Bateman not having all the qualifications pre- 
scribed by that act, that the votes cast for him are to be disregarded 
and that therefore the relator, who received the next highest vote, is 
entitled to the office. 

Taking up the second proposition first, Bateman having received the 
largest number of votes, Spruill was not elected. I f  Bateman is dis- 
qualified to act, there must be a resort to the process of filling the office, 
in case of a vacancy, as provided by section 36 of said act. When 
the candidate receiving the highest vote is ineligible, that cannot make 
his opponent, who has been rejected by them5 the choice of the people. 

I n  Throop on Public Officers, see. 163, it is held: "In this country 
the great current of authorities sustains the doctrine that the ineligi- 
bility of the majority candidate does not elect the minority 
candidate. And this without reference to the question whe~tlzer (590) 
the voters knew of the ineligibility of the candidate for whom 
they voted. I t  is considered that in such a case the rotes for the in- 
eligible candidate are not roid." 

I n  Mechem Public Officers, see. 206, i t  is said that the doctrine in 
the United States, "supported by an undoubted preponderance of au- 

, thority, is that the candidate receiving the highest num~ber of votes may, 
because of his ineligibility, fail of election, yet the ~ o t e s  cast for him 
are so effectual as to prevent the election of other candidates, and there 
is no election at all." This is supported by numerous citations there 
given. Without citing them!, i t  is sufficient to say that they hold that 
a candidate who receires fewer votes than are received by some other 
candidate cannot be said, under any circumstances, to be elected. 

I n  1 6  Cyc., 391, the point is thus clearly stated with abundant cita- 
tion of authority: "According to the English rule, if a candidate who 
leceives the highest number of ~lotes is ineligible, and the electors had 
sufficient notice of his ineligibility at  the time of voting for him, their 
votes aye thrown away, and the candidate having the next highest num- 
ber of votes, if he is eligible, must be declared elected; and in  one Ameri- 
can jurisdiction (Indiana) the English rule has been adopted. But it is 
a fundamental idea in  Xnlericali politics that the majority shall rule, 
and that no person can be elected to office unless he shall receive a 
majority, or at least a plurality, of all the votes. I t  has accordingly 
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heea settled by the House of Representatires of the United States that 
the ineligibility of the candidate receiving the highest number of votes 
giles no title to the candidate receiving the next highest nudber, even 
tlyough the election was held in a State where the contrary rule obtains. 
The same rule has been adopted by the United States Senate and has 
the support of the great weight of judicial authority in the United 
States. J t  may be well to add, in  this connection, that it is not within 
the power of a State to add to the qualificatiol~s prescribed for Repre- 
seiltatives in Congress and Senators of the Gilited States by the Con- 

stitution of the United States so as to render ineligible- candi- 
(591) dates who would otherwise be eligible under the Federal Con- 

stitution." 
'To same effect Corn. v .  Cluley,  Brightley on Elections, 144; s. c., 56 

Pa. St., 270. I t  has also been the settled practice as to colitested elec- 
tions in the General Assenlbly of this State that when the candidate 
receiving the majority vote has been found ineligible, the minority can- 
didate has not been seated, but a new election has been ordered. 

The English rule mas formerly to the contrary, as above stated, 
but is not now so. When John Wilkes, the celebrated "Agitator," 
after being three times denied his seat in Parliament and expelled, 
was promptly a fourth time elected by the 170ters of Xiddlesex, Par-  
liament ventured to seat his opponent, Col. Luttrell, who had recei~~ed 
a minority. The storm of indignation that swept through the Kingdom 
came near to becoming a Revolution, and to Wilkes' consequent popu- 
larity we otve the fact that a grelat county in this State bears his name. 

As to the other question: The Constitution of this State, Art. TI, 
prescribes who shall be "voters," and section 7 of that article provides: 
"Every vote?. in PITorth Carolina, except as in this article disqualified, 
shall be eligible to office." The Legislature is therefore forbidden by 
the organic instrument to disqualify any voter, not disqualified by that 
article, from holding any ofice. The General Assembly cannot render 
any "rater" ineligible for office by exacting any additional qualifica- 
tions, as by prescribing, in this instance, that the candidate shall be "a 
licensed attorney at lam," any more than i t  could prescribe that he 
should own a specified quantity of property, or should be of a certain 
age, or race, or religious belief, or possess any other qualification not 
rewired to make him a voter. 

I t  is true that where a Constitution provides that "no person shall 
be elcctcd or appointed to any office unless he possesses the qualifica- 
tion of an elector," the Legislature can prescribe additional qualifica- 
tions. 29 Cyc., 1376, and cases there cited. The reason is that where 
the Constitution requires only that the candidate shall he a voter, the 
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Legislature can add additional qualificatioas, pro~iding only the 
candidate is a voter; but our Constitution is just the re\-erse of (592) 
this. I t  provides that "Every voter (unless as in  this article 
disqualified) sh,all be eliyible to  o$.ce." I t  may be, therefore, that the 
Qcneral Assembly of this State could make eligible to office those who 
are not Toters, as to which me express no opinion. The Constitution 
contains no prohibition, in terms, as to this. But i t  does forbid the 
disqualification of "any voter" for office, for it says that "every voter7' 
is eligilde to "office," 7%-hich takes in elTery office. 

Thc purpose of this peculiar phraseology in the Korth Carolina 
Constitution is well linomn by every one. h newly emancipated ele- 
ment had been admitted to suffrage, and i t  was rightly anticipated that 
at some future day there might be a majority in the General Assembly 
unfavorable to their holding office, so the prorisioii was niade that 
" e ~ e r x  ~o te r , "  except as disqualified by the Constitution, should be 
eligible "to office." The broadest word is used, showing that the eligi- 
bility was to any and e u e q  office. 

The convention that formed the Constitution seenis to hare had the 
most implicit faith that the people were com,petent to select their own 
officers, and therefore Article V I  inqsoses no disqualification upon 
voters except those named in section 8 of that article. The dmend- 
rnent of 3900, while imposing some restriction upon suffrage, left intact 
the provision that all who continued to be "voters" remlained eligible 
to office. Indeed, the Constitution does not require erea that judges of 
the Supreme and Superior Courts shall be "licensed attorneys at law," 
presuniing that the people would select those who are competent for 
such positions. I t  would be strange indeed if the G ~ n e r a l  Assembly 
coirld add this restriction in the selection of this recorder, which office 
is now filled in  Korth Carolina by many most competent men who are 
not l a ~ ~ g e r s ,  when the organic instrument does not require that the 
member. of the Supreme and Superior Courts shall possess an? other 

than that of being voters. Yeither doe~s the United States 
Constitutioll nor any act of Congress require such qualification for 
Federal judges. 

I n  L P ~  21. Dunn, 73 N. C'., 595, this subject was fully gone into, (593) 
and i t  mas held that the General Assembly could not impose any 
additional qualification upon eligibility to office other than that the 
oGcer should be a voter as required by Constitution, Art. TI, sec. 7, 
above qnoted, but a mere crssurnnre for the faithful discharge of the 
duties of the ofice, s~lch as a bond to ansrver for money intrusted to 
his care, and, when an official has been in office alreads~, a receipt for 
the money paid over as evidence of his integrity is not an added "qnali- 
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ficalion." T h e  Court goes on to say tha t  even the1 requirement of an 
oath by the Constitution itself does not affect eligibility, because that is 
required after election, and is only an assurance that  the officer mill 
faithfully discharge the duties of the office. The Court pdded that any 
legislation which directly o r  indirectly delnies o r  abridges the right of a 
citizen to vote as specified in  the Constitution is  inualid, and that  ('what 
i s  t rue of the right to vote is also true of the right to hold office." 
Brightly on Elections, 44; s. c.. 59 Pa .  St., 109. Whoe~-er is entitled 
under our Constitution to vote is  entitled to hold office, except x~here  
restricted by that instrument. The  constitutional prooision in these 
matters cannot be abridged by requiring any qualifications whateyer in 
addition to those set out in the Constitution. A requirement that a 

I 
man shall be a lawyer is not an  "assurance" like a bond, but additional 
"qualification." 

The r~quirernsnts as to age of certain officers, and the disqualification 
of the Governor for redection are in the Constitution and cannot be 
changed, nor applied to other officers, by the Legislature. The ordi- 
nary provision that  election officers shall not be1 all of the same political 
party is  not an  additional ('qualification," but a mere1 regulation or 
"assurance" as recognized in Lee v. Dunn. Besides, i t  may well be that 
such positions are not "offices," but mere ('places of trust or  of profit" 
whose qualifications may be prescribed by legislation. B u t  as to this 
last point we need not now decide. The  Constitution recognizes the 
clear distinction bet~veen ('ofices" (Art .  VI, sec. 7)  and ('places of trust 
or of profit" (Art. X I V ,  see. 7) .  M70rthy v. Barrett, 63 N. C., 199; 

noyle v. Raleigh, 89 q. C., 136. Bu t  the line has not. been 
(594) clearly marked, and we are  not called upon to do so in  this case, 

for  i t  is  clear that  the recorder's position is a n  office. 
I t  follows, therefore, (1 )  That  the defendant, a duly qualified voter 

of Washington County, was eligible to the office of recorder and is 
entitled to fill it ,  having received the majority of the  votes of the 
electors of that  county. (2 )  That  having received a majority of the 
~ o t e s  cast, even if he mere ousted because ineligiblel, the relator ~ o u l d  
not be entitled to be inducted into office, but the vacancy would be filled 
in the manner prescribed by the act creating the court. 

Reversed. 
WALKER and ALLEX, JJ.? concurring iu  result. 

Cited: 8. a. Knight, 169 N .  C., 336, 351; Bank v. Redzuine, 171 
N. C., 571, 572. 
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STATE v. STERLIXG FREEMAN. 

(Filed 26 March, 1913.) 

Intoxicating Liquor-Pleas-Former Conriction-"Same Offense." 
The defendant was indicted for selling one pint of spirituous liquor, 

contrary to our statute, on 15 November. I t  was admitted on the trial 
that  he had been acquitted a t  a prior term of selling one pint of spiritu- 
ous liquor charged to have been made to the same person within -two 
months of the time charged in the second indictment. The evidence on 
behalf of the State tended to show that the defendant continuously for 
several months procured liquor for the witness, for which he received 
payment, and that i t  was obtained locally. Upon cross-examination this 
witness testified that he had given the same evidence against the defend- 
a n t  on the former trial, as  he was then testifying to, and that  he could 
not remember the exact date of any particular sale: Held, (1)  the alle- 
gation as to the time of sale is immaterial, and the accused may be con- , 
victed upon proof of a n  unlawful sale to the person named a t  any time 
within two years prior to  the finding of the presentment, etc.; (2) while 
the burden is  on the defendant to sustain his plea of a former acquittal 
by the preponderance of the evidence, he may rely on the State's evi- 
dence for this purpose; (3)  i t  was for the jury to  decide, under this 
evidence and by its preponderance, if the offense charged was the same 
a s  that  of which the defendant had formerly been acquitted, and if i t  
was, the defendant should be acquitted. Seven principles of law ap- 
plicable to  the defense of former acquittal laid down, and the meaning 
of the term, "sanle offense," discussed by ALLEN, J. 

CLARE, C. J., dissenting. 

APPEAL by defendant fro111 Cooke, J., at the Spring Term, (595) 
1912, of FRANKLIN. 

The defendant is indicted for selling one pint of spirituous liquor on 
o r  nbou~ 15 Kovember, 1911, to B. H. Meadows. 

I t  was admitted on the trial that the defendant had been acquitted 
at  a prior tern1 of court upon an indictment for selliqg one pint of 
spirituous liquor to 16. H. IIeadows on or about 5 December, 1911. 

B. 13, $1eadows, witness for the State, and the 0111~ witness examined, 
testified "that he knew the defendant, Sterling Freeman; that they 
~Gorked at the same livery stable during the fall of 1910 and the spring 
of 1911; that the defendant would frequently, at request of witness, 
go out and buy a bottle of whiskey for witness; that he would give him 
the money and defendant mould bring him back the bottle of whiskey; 
that he did not know where defendant got the xi-hiskey; that this con- 
tinued the  hole time they worked together at the stable; that it was 
almost an everyday occuTrence; that witness did not k ~ o w  of the source 
from which defendant secured the whiskey." 
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On cross-examination he stated "that he mas a x-itness at last Janu-  
a ry  court against defendant, when the defendant was acquitted; that  
he  testified to the same state of facts a t  that  time that  he testified in this 
t r ia l ;  that  he cannot remember the exact date of any particular sale, 
but that  the defendant, a colored man, usually drank out of the same 
bottle with the ~vitness." 

The defendant asked the court to charge that if the defendant ~ i - a s  
tried a t  January  term of this court upon the same state of facts as at 
this terml, that  his plea of former tr ial  and acquittal mas good. 

The court refused to give this charge, and defendant excepted. 
There mas a T-erdict of guilty, and from the judgment pro- 

(596) nounced thereon, the defendant appealed. 

Atliomey-General Rirket t  and Assistant Attorney-General Ccrlvert for 
the Xtnfe .  

IV. 111. P ~ r s o n  f o ~  defendant .  

ALLEN, J. A single question is  presented by this appeal, and that is 
as to the right of the defendant to have the instruction prayed for g i ~ e n  
upon the plea of former acquittal. There are certain principles bearing 
upon this question upon which there is no difference of opinion: 

1. That  a person cannot be tried twice for the same offense. 
2. Tha t  the offenses are not the same if ,  upon the trial of one, proof 

of an  additional fact is required which is not necessary to be proven 
i n  t'he tr ial  of the other, although some of the same acts mag be neces- 
sary to be proven in  the tr ial  of each. 

3. That  if the violation of law is not continuous in i ts  nature, sepa- 
rate indictments may be maintained for each violation, and under 
indictment f o r  selling intoxicating liquors one may be prosecuted and 
convicted for  each separate sale m~ade to the same person and ~ ~ h e t h e r  
made on the same or different days. 

4. That  upon the trial of such indictnlent, the State may offer evi- 
dence of more than one sale to the same person, and the defendant can- 
not compel a n  election, and that  i t  is  within the discretion of the court 
to deny or allow the motion to elect. 

5. Tha t  the allegation in the indictment as to the time of sale is 
immaterial, and a conviction niay be sustained upon proof of a sale 
to the p+e.rson named a t  any time within two years prior to the finding 
of t h ~  presentment, if there is  one, and if not, then within two years 
prior to the finding of the indictment. 

6. That  the burden is on the defendant to sustain his plea of former 
acquittol o r  former conr-iction by the preponderance of the e~~idence.  
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7. That the defendant may introduce evidence to prove his plea, or 
he may rely on the evidence introduced by the State. 

The point of dirergence is as to the meaning of the term, (597) 
"same offense," and as to what must be proren to sustain the plea. 

"The true rriterion," said Nnsh,  .J., in 8. 2.. Bi?mingham, 44 X. C., 
122, "by which the question is to be decided is, whether the evidence 
necessary to support the second indictmsnt rould have been sufficient 
to convict the defendant on the first," and Rl~fliil, J., says, in X. ?;. lTnslz, 
86 W. C., 651 : "The true test is as stated in Rer c. Vnnclercomb. 
Could the defendant have been convicted upon the first indictment upon 
proof of the fact, not as brought forward in eridence, but as alleged in 
the record of the second?" 

This principle is quoted by Justice Walker in S .  2'. Hawlcins, 136 
N. C., 622, and he proceeds to show that it unjustly restricts the rights 
of the defendant. He  says: "The true principle by which to test the 
sufficiency of the plea of former acquittal as a bar is said to be this: 
Unless the first indict'ment was sueh as the defendant might have been 
convicted upon it by proof of facts contained in the second, an acquittal 
on the first can be no bar to the second. Rex I ! .  T7a~zdercomb, 2 Leach, 
7 1 6 ;  8. 2' .  Birmingham, 44 N. C., 120; 8. 2). Willinmns, 94 N. C., 891. 
This statement of the principle (which was taken from the opinion of 
Ju.stice Buller in Rw 2). Vandercomb) has, we think, been justly criti- 
cised, as it may exclude the right of the defendant, bx proof of facts 
other than those alleged in the second indictment, to shorn the identity 
of the two offenses, and it has been suggested that the rule should be. 
that, unless. the evidence as brought forward to prove the allegations of 
the second indictment mould be sufficient to conrict upon the first, the 
plea of former acquittal or conviction should not avail the defendant 
(8. I ) .  Tush, 86'N. C., at p. 6 5 6 ) ,  but this would not remove the fault 
unless the rule is further extended so as, in terms, to include the right 
of the defendant to prove the identity of the offenses charged in the 
two indictments, which might othemvise appear to be different. I n  
order to support a plea of formey acquittal, it is not always sufficient 
that the two prosecutions shall grow out of the1 same transac- 
tions; but they must be for the same offense, the same both in (598) 
law and fact." 

I n  12 Cyc., 280, the author says that "a test almost universally 
applied to determine the identity of the offenses is to ascertain the 
identity in character and effect of the evidence in both cases." 

I f  WP adopt either rule, the defendant was entitled to the instructioll 
prayed for. 

493 



I X  T H E  SUPREME COURT. [I62 

Tested by the first, and keeping in mind, as said in S. c. White, 146 
K. C., 609, "that the date charged in the bill is immaterial," and that 
each indictment charges the, sale of one pint of spirituous liquor to 
B. H. Meadows, i t  callnot be questioned that "the eridence necessary to 
support the second indictment would have been sufficient to con~ict  
the defendant on the first." 

Tested by the second, which requires identity of the offense "in lam 
and in fact," or by the third, which requires identity of eridence, and 
the same result follo~vs, as the law mas the same under both indict- 
ments, the indictments identical and the only mitness introduced by the 
State said, ''that he testified to the same state of facts at that time (the 
former trial) as he testified i11 this trial." 

I t  may be that the defendant is guilty of one hundred violations of 
law. I f  so, he ought to have been convicted on the first trial, but in 
fact only one transaction was proven, as the witness for the State testi- 
fied that he could not remember the date of any sale. 

The State has had the advantage of offering 'all the evidence in  its 
possession against the defendant, has not been 'equired to give dates of 
sares so that the defendant might be able to defend, and this evidence 
has been passed upon by t~velve "good and lawful men," and the State 
ought not now to be permitted to try the same defendant on another 
indictment charging the same offense and on the same evidence. 

The case of Olnzstead a. State, 92 Ala., 64, is so much like this that 
we quote from it at  some length: "Appellant was convicted under an 

indictment which charged him with selling vinous, spirituous, 
(599) and malt liquors without a license and contrary to law. The 

evidence was that of one witness, to the effect that he had often, 
within twelve months before the finding of the indictment, bought a 
quart of' beer from the defendant at  the latter's place of business in 
Anniston, and drank it on the premises; that he could not recall an>- 
particular time that he made such a purchase, or who mas present, 
though he usually went there with a friend, but that he had made such 
purchases during- every month in the Fear, and did not remember about 
any particular sale, and that he did not and had not testified to any 
particular sale, but he remembered that he had so bought beer, which 
he drank on the premises, at some one time within twelre months 
before the finding of the indictment. 4 t  defendant's request, the court 
charged the jury that 'if the ewidence is  so uncertain that the jury can- 
not find beyond a reasonable doubt a particular sale by the defendant, 
they must acquit the defendant.' Having gi-ren this charge, the court 
further told the j u r p  by way of explanation, that 'If they beliered 
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from the evidence that the defendant sold beer within twelve months 
before the finding of this indictment, this would be such a particular 
sale as would authorize a verdict of guilty,' " and the Court, among 
other things, said: "While the evidence is not limited to any one sale, 
yet if believed by the jury, i t  showed at least one sale, within the year. 
. . . If defendant should be again indicted, no conviction could be 
had on evidence that he sold a quart of beer to this witness, the same 
being drunk on the premises, at  any time within a year before the 
finding of the present indictment. This is the broadest prote~ction to 
him,, and demonstrates the fallacy of the charge requested. 8. v. Ster- 
renber,g, 69 Iowa, 544; S. v. 2\rwmeZly, 43 Ark., 68." 

I n  the Pienfetti case, 79 Vt., 236, there were six counts in  the first 
indictment, charging illegal sales on 20, 21, 22, 23, 24 May, 1904, and 
on 1 June, 1904, and two counts charging keeping for sale on 1 January 
and 1 June, 1904. 

111 the second indictment there were four counts chargingillegal sale 
on 1, 10, 15 February and 1 April, 1905, and a fifth count charging 
illegal sales a t  different times. To this last indictment the defendant 
pleaded guilty of two offenses and paid the fine imposed, and 
when put on trial on the first indictment he entered the plea of (600) 
formelr conviction. 

He  introduced no evidence as to the identity of the offenses, but 
relied on the record, and the court properly held that the plea was not 
sustained. 

The Court, however, cites S. v. Brown,, 49 Vt., 437, and says: "That 
a conviction or acquittal only bars such offenses as were put in issue 
,on the former trial, is abundantly sliown by S. v. Bro'wn, 49 Vt., 437. 
I n  that case the respondent offered in evidence a certified copy of the 
record of his acquittal, and requested the court to charge that the 
acquittal shown thereby was a bar to a conviction for the same offense 
as tried and determined in th& case, and for all offenses committed 
prior to the day of the exhibition of the complaint in that case. I t  
was held that the acquittal barred all the offenses put in issue in the 
former case, but did not bar such offenses as might have been, but were 
not shown by the record or otherwise to have been put in issue in  the 
former case." 
- The proposition discussed seems to us so clear upon principles of 
right and reason and upon authority that we would have thought i t  
sufficient to state it, if it had not been questioned by the Chief Justice 
of this Court. 
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I f  the conclusion me have reached is not sound, the defendant can be 
tried indefinitely on the same evidence, upon successive bills, until 2 
jury can be found who TI-ill convict. 
d new trial is ordered for refusal to g i ~ ~ e  the instructions set out. 
New trial. 

CLART~,  C. J., dissenting: The defendant was convicted of the illeghl 
sale of intoxicating liquor. This is not a continuous offense, but each 
sale is a separate and distinct violation of law. The uncontradicted 
evidence was that the-defendant sold intoxicating liquor during the fall 
of 1910 and the spring of 1911; that it was "an almost e~ergday oc- 

currence." 

(601) A former jury found the defendant "not guilty" on a charge 
of selling "on or about 5 December, 1910." This jury have 

found him "guilty" on a charge of selling "on or about 15 Sorember, 
1910." The Court is now asked to hold as a matter of law, without 
any eaidence to support it, that the sale which the jury found the de- 
fendant did not make, on 5 December, is the identical one (out of the 
100 which the defendant made) which this jury finds the defendant 
did make, on 1 5  November. Two juries have said that the two sales 
alleged were not on the same occasion, for the first jury found he did 
not make i t  a t  the time for which he was-then tried, and the last jury 
said he was guilty on the occasion for which they tried him, How 
can this Court say other-iaise? There is no evidence to justify such 
conclusion. 

The defendant offered no exidence to show that the acquittal %-as for 
the same time, i. e., for the "same transaction" of which he is non- con- 
victed. The true rule is as stated in S. v. Brown, 49 Vermont, 437, 
cited in the opinion of d l l en ,  J., in this case, that "an acquittal bars 
all offenses put in issue in the former case, but does not bar such offenses 
as might have been put in issue in the former case." There m s  but 
one sale in  issue in the former indictment against Freeman, and it is 
not shown by the record that i t  uras for any other occasion than the one 
charged in the bill of indictment to have been made "on or about 5 
December, 1910." It is true that if some other time than that charged 
had been put in issue it would have been sufficient, notwithstancling the 
date charged in the indictment. But the defendant, u p o n  w h o m  ~ e s t s  
the burden  o f  proof ,  has not shown that the occasion for which he n7as 
acquitted occurred on any other date than that charged, and the only 
thing that appears of record is the charge of that date and a verdict of 
guilty thereon. 
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This is probably the first time that a defendant in any court has 
contended that because the e~~idence shows that he has broken the lam 
on probably 100 separate occasions and has been acquitted as to one 
occasion, that therefore he is pardoned as to all the1 rest, unless the 
State shall shorn for mhich particular sale he was acquitted. A11 the 
authorities as well as the reason of the thing are to the contrary, 
and that the burden is on the defendant to show that the charge (602) 
on mhich he is tried was the identical one for which he was con- 
ricted or acquitted before. 8. P .  E'ilsworth, 131 N. C., 773; S. c. White, 
146 N. C., 608; 8. v. Cale, 150 N. C., 805; Cyc., 368. 

The offense is not a continuous one, and the burden is upon him, and 
not upon the State, to show that he has been twice charged for the 
identical offense-identical in fact and not merely identical in the 
nature of the offense. The "multitude of his sins" does not change the 
burden of the proof in such case to the State. Their number cannot 
be "imputed to him for righteousness." 

"An acquittal or conviction of crime is no bar to a subsequent indict- 
ment for the same offense or the same species of crime, on a different 
date from that previously tried, upless the offense is continuous." 
criminal Lam, 12 Cpc., 281. 

The general rule, that, in a criminal prosecution where the respond- 
ent relies upon a plea of former conviction for the same offense, "if the 
same evidence required to support the crime charged in the one case 
mill  warrant a conviction in the other, the identity of the offenses is 
established," does not apply in prosecutions for offenses which, by 
their nature, are capable of repetition, each specific act being a distinct 
offense, as the illegal selling of intoxicating liquor. I n  prosecutions 
for such crimes, no presumlption of identity will arise from the fact 
that evidence sufficient to convict under one mill warrant a conviction 
under another. 3. v. Pienfet t i ,  79 Vt., 236. I n  that case the Court 
said: "But i t  is held that in prosecutions of offenses which, from their 
nature are capable of repetition, and it n ight  be added, in common 
experience are usually many times repeated, each being a distinct and 
substantive offense, this test is not applicable, and no presumption of 
identity will arise from the fact that evidence sufficient to convict under 
one would warrant a conviction under the other. I n  such cases the 
respondent must show affirmatively by proof outside the record that the 
offenses are one and the same." ?To proof whatever to that effect has 
been offered in this case. 

The State herein charged a different date of the offelnse from (603) 
that charged in the record as the date of the sale for mhich the 
defendant was acquitted. The jury has convicted the defendant of the 
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sale herein charged. H e  h a s  offered n o  proof tending to s h o ~  tha t  t h e  
two charged were f o r  sales on t h e  same occasion, a n d  the  judge properly 
refused to charge, a s  requested, t h a t  t h e  burden  was  on t h e  S ta te  to  
negative t h e  identity of t h e  two sales. T h e  plea of "former acquittal" 
o r  of "former conviction" is  a defense, t h e  burden of proving which 
always rests on the  defendant. 

The  proposition t h a t  t h e  more  gui l ty  a n  offender is  shown to be the  
n7ore absolutely innocent he  is, i s  a paradox t h a t  cannot be sustained 
ei ther  i n  logic, i n  law, o r  i n  morals. Proof  of 100 offenses callriot be 
turned into proof of innocence by showing one acquittal f o r  t h e  offense 
o n  one occasion which t h e  defendant  does not  identify. 

Cited: 8. v. Cardwell, 166 K. C., 313. 

STATE v. C. J. MARSH. 

(Filed 2 April, 1913.) 

1. Railroads-Principal and Agent-False Pretense-Indictment Snfficient- 
Eridence-Interpretation of Statutes. 

Where a railroad agent is charged with obtaining money under false 
pretense by falsely representing to his company that i t  was necessary 
for him to employ a hand a t  his station a t  $25 per month, and who, in 
order to get the money, signed the company's check in the name of the 
supposed hand, sending it  on to the bank for collection and taknig the 
money from his cash receipts, proof of these allegations is sufficient to 
sustain the charge in  the indictment and convict of the offense, under 
Revisal, see. 3432, for the charge is  sufficiently stated if i t  is expressed 
in a plain, intelligible, and explicit manner, and sufficient matter appear 
to enable the court to proceed to judgment. Revisal, see. 3254. 

2. Principal and A g e n t F a l s e  Pretense-Extra Work-Eridenee-bl~ility to 
Repay-Felonious Intent. 

Where an agent falsely represents to his principal that  he had em- 
ployed another in his service a t  a certain price, and obtains money on a 
check sent for his payment, i t  is  no defense that  the agent did the re- 
quired work himself, after hours, and took the money in compensation 
for his own services; nor is evidence of the value of this extra work or 
of the agent's ability to repay, competent. 

(604) APPEAL by  defendant  f r o m  Peebles, J., a t  J u l y  Term,  3912, 
of UNION. 

Attorney-General Bickett and Assistant Attorney-Qe?zeral Culvert, 
John D. Shaw, and Xurraq Allen for the State. 
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Osborne, .Coclee d Robinson, WWilliams, Love d McNeeZey, Lemmond 
d Vann ,  J .  J .  Parker, J .  C. Brooks, for defendant. 

CI.ARK, C. J. The defendant was convicted of obtaining money 
under false pretenses. H e  was railroad station agent a t  Marshville, 
N. C. I n  October, 1901, he wrote to the superintendent of the railroad 
company, asking for additional help and in Novedber, 1907, the super- 
intendent replied, authorizing him to put in  a station hand a t  $25 per 
month. The defendant as station agent sent in  a report for the month 
of July, 1908, of the, persons employed a t  that station which showed 
that George Thomas, station hand, had been employed for that month, 
and that $25 was due him by the railroad. On 5 August the pailroad 
company sent defendant its check, payable to the order of George 
Thomas, for  $25 in full for services rendered as porter during the 
month of July, 1908. This check the defendant returned to the rail- 
road company, indorsed by "George Thomas, his mark, J. C. Marsh, 
witness," and further indorsed, "Indorsement guaranteed. J. C. Marsh, 
agent A. C. L. R. R." Across the face of the check is perforated the 
word "Paid." T 

The testimony of the officers and the employees of the railroad is 
that they relied on the report of the defendant, as agent at  Marshville 
station, that Thomas had been employed there as a laborer for the 
month of July, and on the genuineness of the indorsement of the check 
as guaranteed by the defendant. I t  was further in evidence, and was 
also admitted by the defendant, that George Thomas was not regularly 
employed as a laborer a t  Marshville station during July, 1908, and that 
no station hand was regularly employeld there at that time. 

G.eorge Thomas testified that he was not a station hand at (605) 
Marshville in  July, 1908, nor at  any other time; that he did not 
make his mark on the check and did not authorize the defendant to do 
so, nor to witness it. H e  further testified that the defendant never 
gave him a check to pay for his services; that sometimes he carted for 
3lilarsh a day at a time, cannot say exactly how a a n y  days in a month, 
but not many; that his work during a month amounted probably to two 
or three dollars; that he did not unload freight and never swept out 
the depot or carried mail. The defendant testified that he did not 
deliver the check to Thomas; that Thomas did not sign the check nor 
put his merk there. He adnditted that he had sent in a report that 
Thomas had earned $85 for the month of July. From his testimony 
his excuse seems to be that he and one Davis, the telegraph operator, 
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did some extra work for the company, and he took the pay which he 
had falsely reported that Thomas was earning and divided it between 
them. This, if true, is no defense. 

Gevisal, 3432, eliminating duplicating words and stating the kind 
of false pretense charged in  this case, provides: "If any person shall 
knowingly, designedly, by . . . any false pretense whatever obtain 
from any person or corporation . . . any money, property, or check 
. . . with int'ent to cheat and defraud any person . . . he shall be 
guilty of a felony." The evidence fully sustaiiied a conviction of this 
offense. 

The defendant took 49 exceptions, which in his brief coulisel reduces 
to 10 points, by grouping exceptions which embrace the same proposi- 
tions and by omitting others. The defendant's first proposition is that 
the obtaining of the check by virtue of false pretenses! was not embraced 
in  the allegations of the bill. The allegations of the bill are that the 
defendant, being station agent for the railroad com'pany and authorized 
by them to employ a laborer a t  his station, feloniously, wickedly, etc., 
intending to cheat and defraud, did falsely pretend to said railroad 
company that George Thomas was employed as a laborer at Marshville 
station by him under the authority of the railroad company, and that 

Thomas had labored at  Marshville station during July, 1908, 
(606) aud that there was due slaid George Thomias for  said m,onth of 

Jnly for his services $25, and that the defendant had paid the 
said George Thomas $25, and that the check issued by the railroad 
company, payable to said Thomas for the month of July, 1908, had 
been indorsed by George Thomas, and that the defendant had witnessed 
the indorsement by him of the said check, which pretenses were false, 
caleulated and intended to deceive the said railroad company, and did 
deceive them; that in  truth Thomas was not employed as a laborer at  
that station during the month of July;  that there was not due him, the 
sum of $25 for services rendered; that defendant did not pay him the 
$25; that the check had not been indorsed by Thomas; that Marsh 
had not witnessed it, and by color and means of said fake  pretense the 
defendant received money, property, and credit in the sum of $25 by 
collecting the said check, which he appropriated to his own use, with 
the intent to cheat and defraud the said railroad company. This in  
substance is the charge in  the bill of indictment, rejecting surplusage 
and formal expressions. The check was property. I t s  proceeds were 
money. I f  defendant had money of the railroad in  his hands, the 
retention of $25 to pay to him)self was obtaining credit or "a thing of 
value." The allegations of the bill sufficiently and fully charged "false 
pretense." 
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Revisal, 3254, provides : "Every criminal proceeding, by warrant, 
indictment, information, or impeachment, shall be sufficient in form, 
for all intents and purposes, if i t  express the charge against the de- 
fendant in a plain, intelligible, and explicit mtanner, and the same shall 
not be quashed, nor the judgment thereon stayed, by reason of any 
informality or refinement, if in  the bill of proceeding sufficient matter 
appear to enable the court to proceed to judgment." This indictment, 
however, is not informal, but is well drawn under Revisal, 3432. I t  
may be that, taking certain portions of the evidence and omitting 
other portions, that the evidence would sustain an indictment for 
embezzlement. But that is immaterial to be considered. False 
pretense is sufficiently chargeld, and the evidence fully supported 
the verdict of the jury. Indeed, if the facts proven had shown that 
the defendant was also guilty of larceny, Revisal, 3432, provides 
that the defendant shall not on that account be acquitted. (607)  
Whether the facts charged and proven constitute larceny, false 
pretense, or embezzlement, the punishment is the s a w .  The1 only ina- 
terial question is, Did the defendant commit the acts charged, and if 
so, was i t  a violation of law, and is the sentence within the punishment 
prescribed for S L E ~  violation? 

The chief clerk in the pay department of the railroad company testi- 
fied that he paid this check in cash 2 1  August; that defendant had 
placed the check in  bank at Wilmington to his individual credit, and, 
in corroboration, produced the check with the indorsement of the bank. 
The defendant testified he sent the check to the bank for credit of the 
railroad company, and retained in lieu thereof $25 of cash ha had 
collected for freight. The difference is immaterial. I n  e i t h e ~  event 
there was the same false pretense by which he obtaind $25 of the rail- 
road's money, whether the check was cashed by the pay clerk, by the 
bank, or by the defendant out of the funds of the railroad conqany in  
hi's hands. 

We cannot sustain the defendant's contention that he "did not obtain 
anything whatever" by his false pretense. Nor his proposition that the 
failure of the defendadt to keep his m3anner of dealing hidden from the 
railroad company tended strongly to prove the absence of any felonious 
intent. The evidence is that the officials of the company were not 
aware of the facts, except the detective, and when or how he obtained 
information does not appear. There is no evidence that he condoned 
the offense or was authorized to do so. It may well be that the detec- 
tive procured his information when he unearthed and exposed the fraud. 

The question of intent was correctly submitted to the jury. The 
question of the defendant's solvency could not be pertinent upon the 
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facts as charged in this case. N o r  did the judge err  i n  excluding mi- 
dence of the value of the amount of extra work done by the defendant, 
if any. The false pretense consisted in  the false representations that  

George T h o r n s  had been employed, that  he  had rendered one 
(608) month's full service for which there was due h im the sum of $25, 

and obtaining thereupon the check of the company in  favor of 
Thomas, whose mark was falsely asserted to have been made by him on 
the back of the check, and the collection by this means, for the use of 
the defwdant,  of said $25. 

We have examined very fully the indictment, the evidence, the ad- 
missions of the defendant, and the charge of the court and the excep- 
tions. We find 

error. 

STATE v. MOORE GRAY. 

(Filed 2 April, 1913.) 

Nurder-Self-defense-Reasonable Apprehension of Danger-Intruder Upon 
Home-Instructions-Appeal and Error. 

Where it is shown by the evidence, on a trial for murder, that the de- 
ceased and two others came to the prisoner's home during the night, 
and with threats and curses endeavored to force an entrance through 
the door and windows, terrifying the prisoner and the members of his 
family; and there is evidence that the deceased began the attack by 
firing a pistol, to establish the plea of necessary defense in firing 
through the door and killing the deceased, it is only required that the 
defendant show the existence of a reasonable apprehension on his part 
that he or some member of his fanlily was about to suffer great bodily 
harm; or his reasonable belief that it was necessary to kill in order to  
prevent the violent and forceful entry of an intruder into his home; and 
where upon conflicting evidence this principle is charged with the modi- 
fication that the jury should also iind, in order to acquit the defendant, 
that one of the intruders was armed with a pistol, it  is reversible error. 

APPEAL by defendant f rom Peebles, J., a t  November Term, 1912, of 
UNION. 

This was a n  indictment for murder. At  the commencement of the 
trial, the solicitor stated that he  would not ask for a rerdict of m,urder 
in the first degree, but for  murder in the second degree o r  manslaughter, 
as the jury  might find the facts to be. The  defendant admitted killing 

the deceased with a deadly weapon, but pleaded that  the killing 
(609) was done in  the necessary defense of himself, his family, and 

his  habitation. 
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S. v. GBAY. 
- - -- 

The defendant testified in  his own behalf as follows: "My name is 
J. Moore Gray. I am) 57 years old. I am defendant in  this case. 
Deceased was killed a t  my house on the night of Saturday, 28 Septem- 
ber. I had been at  work that day at Mr. Myers' lumber shop. I went 
home about dark, and went to bed between 9 and 10 o'clock. My wife, 
my two daughters, Minnie Gray and Ethel Knight, were there. My 
two little girls, Belle and Lila, 5 and 7 years old, were there. Mr. 
Wllliam Tarlton was there, too. He had come to call on my daughter 
Minnie. Deceased and three other men came to my door between 11 
and 12 o'clock. I have since learned that the other three men were 
Glenn VrTolfe, Ear l  Helms, and John West. They came to the door 
and tried to get in. They began cursing and kicking at  the door. 
Minnie came and woke me up. She said get up, that there were some , 

men trying to break in. I got up and started to the door. I could see 
deceased through the glass of the front door. H e  was taller than the 
rest and had a rag tied around his head. -4s I stepped out into the 
hall, I saw the flash of a pistol and heard it shoot. Deceased shot the 
pistol. I could see it in  his hand. 7: went to the door and told the 
men to leave. I had no g i ~ n  at  that time. Deceased said that he  was 
coming in. I said go on away. H e  said, 'Stick your old soap gourd 
out here, and I'll put light holes through it.' H e  said, 'G- d- you, 
I'm coming in  there after you.' 1% had been kicking a t  the door. He 
was out there cursing. H e  said, 'I'm coming in  at the G- d- win- 
dow.' H e  ran towards the window in direction of Charlotte, and I 
hoard glass fall. Some of my folks pushed bed against window. He 
said, 'G- d-- you, you have darkmed that hole, but I'll come in  an- 
other.' He  then started towards the other window, the one towards 
Monroe. As he passed the front door he kicked it. I had stepped back 
and goi my shotgun when he went to kick out the window toward Char- 
lotte. He then went to  the other window (towards Monroe~) and was 
raising his foot to kick i t  out, and I threw up my gun and shot. I 
didn't take aim. I cracked front door open to shoot. H e  was 
cursing and raising his foot to kick out the window when I shot. (610) 
This was the window on the east end of porch. I had no ill 
feeling against deceased. I did not know him, and had never seen him 
before. I shot him to keep him from coming in mv house and killing 
me. H e  was out there cursing and swearing that he was coming in, 
and was going to'shoot light holes through my head if I poked it out. 
There were three other men with him. My little children were crying 
and screaming. I had ordered these men to leave a number of times. 
I asked them to leave before I got the gun. I was afraid they would 
kill me or some of nly folks, or do us some bad harm. I was not mad 
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at  deceased. I was fraid of him and the other men with him. I saw 
four men stallding at the door when I got up. I could tell deceased 
was the man doing the cursing, for he mas taller than the rest and had 
a rag tied around his head. 'Deceased mas not running when I shot. 
H e  ~vxs  raising his foot to kick out the window. I did not shoot de- 
ceased because I was mad. I was too scared to be mad. After I shot 
I went back in the front room/. I loaded my gun and laid i t  on the 
bed. The other fellows ran when I shot, but I didn't know but that 
they would come back and try to do something to nie. I have never 
been in court before in my life." 

There was other evidence corroborating the defendant, and evidence 
on the part of the State contradicting him. 

The defendant, alnong other things, requested his Honor to charge 
the jury as follows: "If the jury find froin the. evidence that the de- 
fendant shot the deceased while the deceased was n~anifestly intending 
and endeavoring, in a violent manner, to enter the habitation of defend- 
ant, for the purpose of assaulting or offering personal riolence to him, 
or to any member of his family being therein, then the killing would 
be justifiable, and the jury should find the defendant not guilty." "The 
court charges you that when a man is in his own home and has done 
nothing to provoke a w d t ,  and a trespasser enters upon his prenlises 
with a high hand arid attempts to force an entrance into the house in 

such a manner as is calculated to lead a reasonably prudent nmn 
(611)  to believe that he or some member of his family is in grare 

danger of being killed or receiving some serious bodily harm, 
the law does not require such householder to flee or to remain in  his 
house uiltil his assailant is  upon him, but he may open his door and 
shoot his assailant, if such course is apparently necessary for the pro- 
tection of himself or family." 

The trial judge modified this instruction by adding at the end thereof 
the following words: "Rut the jury must be the judge of the reason- 
ableness of defendant's apprehension.", 

T h e  judge also stated t h a t  t h e  ins t ruc t ion  us modified ~ r o u l d  b~ lnzr 
in t h i s  case on ly  in the  event  t h a t  t h e  jury should find tlznt one of t h e  
mpn outside was  armed w i t h  a pistol. To this limitation of the rule 
b y  the judge, defendant excepted. 

"The court charges you that if you find from the evidence that the 
deceased came with three other young men to the home of the defendanr 
and began shooting and cursing on the porch of defendant's house, and 
threatened defendant, and refused to leave when ordered, and was 
attempting with riolence to force an entrance into defendant's home, 
and that defendant had reasonable grom~ds to beliere and did beliwe 
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that he or some member of his family was in dailger of losing their 
lives or suffering great bodily harm a t  the hands of the deceased, then 
defendant had a right to defend his house even to the extent of taking 
the life of the deceased; and if you further find from the evidence that 
defendant shot deceased, believing from the surrounding circumstances 
and the conduct of deceased that it was necessary to do so to) protect 
himlself or his family, then you should find the defendant not guilty." 

H!is honor read this instruction to the jury, but stated that it was 
given and should be considered by the jury only in the event that  they  
slzould find tha t  one of the w e n  o n  the porch w a s  armed w i t h  a pistol. 
" I f  one lam not  armed w i t h  a pistol, you  should not  consider this;  for 
the  court charges you tha t  i f  one w m  not  armed w i t h  a pisltol, there 
&- no  evidence of the use of gem& means  b y  defendant." Defendant 
excepted to the limitation of rule stated in the prayer by the remark 
of his Honor; also to his Honor's statement at  the same time 

I that there was no evidence of the use of gentle means by de- (612) 
fendant. 

The defendant was convicted of manslaughter and was sentenced to 
a term of three years in the State's prison, and he excepted and appealed. 

Attorney-General B i c k e f t  and Assistant Attorney-General Calvert for 
the  State .  

J .  J .  P a r k e r  m d  W .  0. L e m o n d  for defendant. 

ALLEN, J. I f  the evidence of the defendant is true, he was awak- 
ened by his daughter between 11 and 12 o'clock at night, and was told 
that there were some men outside trying to break in his home; he did 
not know the deceased; his wife and children were in the house; the 

. deceased and three other men were outside; as the defendant went to 
the door the deceased fired a pistol; the deceased said he was going in 
the house, and threatened. to shoot the defendant; he was told td leave, 
but persisted in his conduct; the children of the defendant were crying 
and screaming; the deceased had been kicking a t  the door and cursing 
the defendant, and said he was going in after him; he ran to the window 
and said he was going in  ~t the G- d- window; he broke the glass 
i n  the window, and when some member of the family pushed a bed in  
front of that window, he ran to another window, and as he was raising 
his foot to kick it out, the defendant cracked open the door and shot. 

These circumstances were substantially embodied in the instructions 
requested by the defendant, and he was entitled to have them given to 
the jury without modification. 
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The guilt or innocence of the defendant does not depend upon the 
presence of a pistol in the hands of the deceased, as stated by his Honor, 
but in the existence of a reasonable apprehension that he or some mem- 
ber of his family mas aboit to suffer great bodily harm, or of the 
reasonable belief that it was necessary to kill in  order to pre7-ent the . 
violent and forceful entry of an intruder into his home. 

Oue nzay kill when necessary in  defense of himself, his fandv,  or 
his home, and he has the same right when not actually neees- 

(613) buy, if he belie~es i t  to be so, and has a r-easonable ground for 
the belief. 

The latter ground of self-defense was denied the defendant by the 
modification of the instruction prayed for. 

Mr. TVharton, in his ~ ~ o r k  on Criminal Law, 9th Ed., vol. 1, see. 503, 
says: "An attack on the house or its inmates may be resisted by taking 
life. The occupant of a house has a right to resist even to the death 
the entrance of persons attempting to force themselves into it against 
his will, when no action less than killing is sufficient to defend the house 
from entrance. A man's house, howe~.-er humble, is his castle, and his 
castle he is entitled to protect against invasion," and the same doctrine 
is enunciated in Bishop's New Criminal Law, vol. 1, see. 858 ; Hale's 
Pleas of the Crown, ool. 1, see. 458. 

The facts in  S. v. ATush, 88 N. C., 621, were not as strong in behalf 
of the defendant as the facts in this case, and yet the Court gave the 
defendant the benefit of the principle we have declared, and said: "If 
the defendant had reason to believe and did believe in the danger, he 
had the right to act as though the danger actually existed and mas 
inminent ." 

The defendant is clearly entitled to have another jury consider his 
case. - 

New trial. 

Cited:  S. v. Blackwell, post, 683; 8. v. Johnson, 166 N. C., 395; 
8. v. Pollard, 168 N. C., 121. 
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STATE V. S. S. BURNEY. 

(Filed 2 April, 1913.) 

1. Criminal Law-Motion for Continuance-Discretion of CourtAppeal and 
Error. 

Where a motion for a continuance of the trial of a criminal offense is 
made by the defendant upon the ground that he is not prepared for trial, 
and refused, the refusal is within the discretion of the trial judge, and 
not reviewable on appeal except where it appears that this discretion 
has been abused. 

2. Criminal Law-Jurors - Challenge After Passing Juror-Discretion of 
ConrtAppeal and Error. 

It is within the sound discretion of the trial judge to allow the solici- 
tor, in a criminal case, to challenge a juror for cause and stand him 
aside, after he had once passed the juror and before the jury had been 
sworn in or impaneled; and his action therein is not reviewable on 
appeal. 

APPEAL by defendant from Bragaw, J., at September Term, (614) 
1912, of BRUNSWICK. 

Indictment for selling liquor. The defendant was convicted, and 
appealed. 

.Attorney-General Bichtt and Assistant Attorney-General Galvert for 
the State. 

C. Ed. Taylor for defendant. 

BROWN, J. The case on appeal states: '(The bill of indictment was 
returned by the grand jury at  September Term, 1912, and defendant 
moved for a continuance upon the ground that he was not ready to1 go 
to trial. The solicitor for the State oppmed the motion for continu- 
ance, and after hearing argument for both sides, the motion for con- 
tinuance was denied, and defendant excepted." 

A motion for a continuance is a matter in the discretion of the trial 
court. S. v. Hunter, 143 N. C., 607; S. ?I. Sulta.n, 142 PIT. C., 569; 
S. v. Pankney, 104 N .  C., 840; S.  v. Scott, 80 N .  C., 356. 

The ruling is not reviewable except where there has been an abuse 
of discretion. S. v. Lindsey, 78 N. C., 499. 

No  abuse of discretion is shown by the record. Nothing appears 
but the fact that ?he motion was bade, argument was heard, and the 
motion denied. 

The defendant assigns error in  that the court permitted the solicitor 
to challenge Juror  Smith for cause. 
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T h e  facts  a r e  t h a t  before t h e  j u r y  was  sworn or  impaneled, and a f te r  
t h e  ju ror  had  been once passed, t h e  solicitor asked permission to chal- 
lenge t h e  ju ror  f o r  cause, which was allowed. T h e  ju ror  was stood 
aside f o r  cause. Defendant  excepted. 

T h i s  was a mat te r  within t h e  sound discretion of the  t r i a l  
(615)  judge, and  i s  not reviewable. S. I ? .  Vick ,  132 K. C., 995, and  

cases cited. 
N o  error. 

STATE v. MOSES WHITE. 

(Filed 16 April, 1913.) 

1. Evidence, Insufficiency of-Xotion for New Trial After Verdict-Practice- 
Appeal and Errw. 

Where the sufficiency of the evidence is for the first time objected to 
after the verdict has been rendered, i t  comes too late upon a motion for 
a new trial on that  ground. 

2. Criminal Law-Larcency-El idence - Recent Possession - Instructio~is- 
Questions for Jury. 

Upon a trial for larceny of money left in  a n  office in a desk drawer, 
the evidence tended to show that  the defendant had seen the prosecutor 
with the purse, containing $70 in $10 and $5  bills, and had remarked 
on the money the prosecutor had; that the defendant saw the prosecutor 
leave the purse in the drawer before going off for several hours, and 
when the prosecutor returned the purse was empty, and the defendant 
thereafter made contradictory statements of the amount of money he had 
on his person and where he had gotLen it;  that  the defendant remained 
in the office after the prosecutor left, and no one else was seen to go in 
while the prosecutor was away: Held, sufficient to  be submitted to  the 
jury upon the question of defendant's guilt, and the judge properly in- 
structed the jury that  there was n o  presumption of guilt arising upon 
the doctrine of recent possession, the money not being identified, but it  
was for them to decide thereon under the evidence. 

APPEAL b y  defendant f r o m  Cooke, J., a t  October Term, 1912, of 
- 
IREDELI.. 

T h e  defendant i s  indicted f o r  t h e  larceny of money, a i d  f r o m  a judg- 
ment  rendered on a verdict of guilty, he  appealed. 

T h e  principal  witness f o r  the  S t a t e  testified t h a t  on the  d a y  the 
money was missed she w a s  a stenographer i n  a lawyer's office a t  States- 
ville, a n d  t h a t  the  defendant was jani tor  of the  buildiiig. O n  t h a t  morn- 
i u g  she h a d  $70 i n  greenbacks, f o u r  $10 bills a n d  s ix  $5 bills, i n  a purse 

i n  a hand-bag. T h a t  she h a d  counted the  money about 11 o'clock 
(616)  t h e  night  before, and  noticed t h a t  the purse was.stuffed out w i t h  
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the bills the next morning. That the defendant was in the office 
painting the radiator, and was there1 when the witness left the 
office to go to dinner. She left no one in the office but the defendant. 
Just  before leaving, she put the hand-bag containing the money in the 
drawer of her desk, and as she was closing the drawer the defendant 
looked around and saw her shut it. A few days prior thereto he saw 
her have this roll of bills, and remarked, "Miss Annie, you got a lot of 
money." The witness was absent from the office until 2 o'clock, and left 
again about 4 o'clock. Upon her return to the office about 6 o'clock, she 
began to make ready to go h o m ~ ,  and opened the drawer where she had 
put her bag and purse, and found that the position of the bag had been 
changed from the corner of the drawer, where she placed it, to the 
middle of the. drawer, and that i t  m7as unfastened. She looked for the 
money, but i t  was gone. 

No other persons than the defendant were seen in or around the office 
while the prosecuting witness was absent, by the occupants of the other 
offices on that floor. 

A policeman testified that he went to the defendant's house just afterr 
6 o'clock that afternoon and saw the defendant. He told the defendant 
that the prosecuting witness had lost $70. "Thereupon defendant said 
he did not have her money and had not taken it, but said, 'I will go to 
town with you and get Miss Annie her money.' Then he said, 'I will 
have to wait and see Mr. Ausley; he has my money on deposit.' Mr. 
Ausley was cashier of the Com~nercial National Bank. Defendant said 
he did not have any money on him except $1 or $1.25. There was 
found on his person $7 in greenbacks, a $5 bill and two $1 bills. H e  
then said i t  was his wife's money.'' 

Another witness for the State testified that he saw the defendant the 
next day and told him that he would have to tell another tale about that 
money, and he then said $2 of it belonged to his wife, and Mr. Ausley 
gave him the $5 on Saturday before. 

The court charged the jury the law applicable to cases of this kind, 
defining larcelny and what evidence was necessary to constitute 
the offensel; that where property was stolen and was found in (617) 
possession of a person, the law raises the presumption of guilt, 
if the property was identified; and that the more recent the possession 
after the larceny, the stronger the presumption. That the money found 
on the defendant's person would not raise a presumption of his guilt, 
because of its unidentification; (that the jury could take into considera- 
tion, in  passing upon the guilt of the defendant,) all the evidence in the 
case; the opportunity the defendant had to take the money, (the fact 
that some m n e y  was found upon his person unidentified) ; the state- 
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ment made by him; and also charged the jury that the burden was upon 
the State to satisfy the jury beyond a reasonable doubt of his guilt from . 
all the evidence, and if not so satisfied, it would be the duty of the jury 
to acquit the defendant. 

After the verdict the defendant moved for a new trial, because- 
(1)  There was not sufficient evidence to go to the jury to justify a 

verdict. 
(2)  Because his Honor charged the jury that the jury should take 

into consideration all the evidence in the case; (the fact that money was 
found upon his person unidentified) ; the opportunity that he had to take 
the money; his statement to the policeman, was evidence for the jury 
to consider before passing upon the defendant's guilt. 

Mntion overruled, and defendant excepted. 

Attorney-Gemeral Bickett and Assidant Attorney-Geaeral Calvert 
for the State. 

R. B. McLmughlin and W. B. Turner for defedamt.  

ALLEW, J. The objection that there is not sufficient e~~idence to sus- 
tain a conviction cannot be entertained when mmde, as in this case, for 
the first, time after verdict. 8. v.  Leak, 156 N.  C., 646. We have, 
however, examined the evidence, and think his Honor was justified in  
submitting i t  to the jury. 

I f  the eridence of the State is accepted, the defendant knew that the 
prosecuting witnes had money, and that she kept it in  her purse; he 

had seen the roll of bills, alleged to have been stolen, a few days 
(618) before, and had said to the witness that she had a lot of money; 

he saw her place the purse with the money in  i t  i n  a drawer 
when she left the room; he remained in  the room for s o m  time alone; 
no one else was seen to go to the room ; after it was found that the 
money had been stolen, a policeman went to see him, when he denied 
taking the mtoney, but said he would go to town and get Miss Annie (the 
prosecutrix) her money; he told the policeman he had no money on 
his person except $1 or $1.25, and when he was searched it was found 
that he had a $5 bill and two $1 bills; he then said the money belonged 
to his wife, and that Mr. Ausley had given him the $5 bill. 

The exception to the charge cannot be sustained. His  Honor told 
the jury that the money found on the defendant had not been identified, 
and that there was no presumption of guilt, and he properly left to 
their consideration the circumstance of his possession of some money 
in  connection with the contradictory statedents of the defendant. 

No error. 
510 
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STATE v. JOHN WILL TROLLINGER. 
(619) 

(Filed 16 April, 1913.) 

1. Murder-Firearms-Accidental Discharge-Instructions - Hanslaughter- 
Culpable Negligence-Questions for Jury. 

Where on a trial for murder the evidence of the State, the defendant 
not introducing any, tends only to show that the prisoner was with sev- 
eral others going along a road in a good humor, when a pistol shot was 
heard, followed by exclamations of members of the party, "You shot that 
boy!" which the prisoner denied; that the prisoner had out his pistol, 
"fooling with it, and it went off"; that the shot killed the deceased, who 
was on the side of the road, an instruction is held reversible error 
which tells the jury that the prisoner would be guilty of manslaughter 
if they were satisfied beyond a reasonable doubt that the prisoner killed 
the deceased with a deadly weapon, with the burden on the prisoner to 
show excusable homicide; for there being no evidence that the prisoner 
was intentionally pointing the pistol at the deceased at the time of its 
discharge, it was for the jury to say, upon the question of manslaughter, 
whether the prisoner was culpably negligent in handling the pistol at  
that time. 

2. Murder-Firearms-Accidental Discharge-Carrying Concealed Weapons- 
Interpretation of Statutes-Culpable Negligence. 

The carrying of concealed weapons is "malum prohibitum," and the 
mere fact that one who was carrying a pistol in a manner prohibited by 
the statute, killed another by its accidental discharge, does not make him 
guilty of manslaughter, unless his culpable negligence in the way he 
was handling it produced the injury from its discharge or had a neces- 
sary tendency to bring about that result. 

APPEAL by defendant from P'eehles, J., at March Term, 1913, of 
ALAMANCE. 

Indictment for murder. The testim,ony on the part  of the State 
tended to show that on 18 January, 1913, Nash Lane was killed by a 
discharge of a ]oistol in the hands of the prisoner and under circnm,- 
s ta ims as follows : 

Boh Tarpley, for the State, testified: "That he was 5 to 10 feet 
behind a group of persons, seven in  nurfllber, in which were included the 
deceased and the defendant. That he heard the crowd talking and 
laughing. H e  heard a pistol shot, and heard a person named Trollin- 
ger (not defendant) say, 'You shot that boy !' and heard defendant say, 
'I never shot the boy.' That he caught u p  with the crowd and found 
Nash Lane shot. Did not see pistol. Heard no fuss of any kind and 
heard only talking and laughing." 

William Crawford, another witness for State, testified: "That he 
was walking in  front of the g ~ o u p  referred to. That he never saw 
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pistol, but heard it fire, and heard some one exclaim, 'You shot that 
boy:' That there had been no fuss of any kind. The crowd was laugh- 
ing and talking." 

John Ed. McBroonz, for the State, testified: "That he was in the 
group, walking next to defendant. That  he and defendant were going 
home and the others in group were going to a store. That they were 
in  public road and that defendant had a pistol 'fooling with it, and i t  

went off.' That the defendant 'had i t  out, messing with it, 
(620) pulling the cartridges out.' That the defendant had had the 

pistol in  his hands three or four minutes before it fired. That 
deceased was on the left side of road. That there was not a fuss a t  
all. Not a cross word." 

Defendant introduced no testimony. 
The court ineffect charged the jury that if they were satisfied beyond 

reasor~ahle doubt that the prisoner killed deceased with a deadly weapon 
the burdea was on defendant to show it was excusable homicide, and 
there was no evidence in case sufficient to go to the jury to show that 
defendant was not guilty of the crime of manslaughter, and it would 
be their duty to convict of that crime. 

Verdict, guilty of nzanslaughter. Judgment, and prisoner excepted 
and appealed. 

~ttorne~-CYrefieral Rickett a,nd Assistant Attorney-Gefieval Calvert for 
the Stnte. 

J .  Dolph Long and P a ~ k e r  & l'arke?. for defendant. 

HOKE, J. On the facts as they now appear of record, this case, in 
vur  opinion, is controlled by that of 8. v. Limerick, reported in 146 
N. C., 649. I n  Limerick's case the only eye witness of the homicide 
testified in eEect that deceased and defendant prisoner, two young boys, 
good friends, were comhg through a field, and deceased had a gun. 
That witness heard one say to thcl other, "I will shoot you;" the other 
replied, "No, I will shoot you"; they were laughing. Witness turned 
around, and, as he did so, the gun fired and deceased fell. That pris- 
oner held the gun when i t  fired. They were, standing close together, 
and about 18 steps from witness. Don't know which one had the gun 
when they walked off from witness. Don't know which one haid it 
when they were talking about shooting each other. On cross-examina- 
tion, the witness further said: "The deceased and prisoner seemed to 
be great friends. That witness was hunting and came up with them; 
they seemed to be laughing," etc. This was the only witness who 
testified directly to the facts of the occurrence, and the court below 
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ruled, as in this case, that in any aspect of the evidence the . 
prisoner was at  least guilty of the crime of manslaughter. Speak- (621) 
ing to this position, the Supreme Court, in granting a new trial, 
said: L'ITndoubtedly, if the prisoner intentionally ~ o i n t e d  the gun at 
the deceased and it was then discharged, inflicting the wound of which 
he died, or if the prisoner was at the time guilty of culpable negligence 
in the way he handled and dealt with the gun, and by reason of such 
negligence the gun was discharged, causing the death of deceased, in  
either event the prisoner would be guilty of mhnslaughter, and this 
whether the discharge of the gun was intentional or accidental. We 
have so held a t  the present term, in 8. v. Stitt, and other authorities 
are to like effect. S. v. Turnage, 138 N. C., 566; Commonw~ealth v. 
Matthews, 89 Ky., 393. But neither of these positions necessarily o r  
as a matter of law arises from, the testimony, and the question of the 
prisoner's guilt or innocence d u s t  be left for the jury to determine on 
the facts as they shall find them,. S. v. Turnage, supra." 

I n  the present case there is no evidence that the parties were angry 
with each other. I t  is not admitted nor has it thus f a r  been established 
that the prisoner intentionally pointed the pistol towards the deceased, 
and the testimony as now given in  seems to present the prisoner's case 
on the question whether he was guilty of culpable negligence in the way 
he was handling the weapon at the time of its discharge. Negligence 
of a kind not unlikely to cause injury to the deceased or any of the 
by-standers; and a proper application of the princi'ples announced in  
Lim;erick.'s case requires that the issue be submitted to the jury as to 
defendant's guilt or innocence of the crime of manslaughter. See S. v. 
Turnage, 138 N.  C., 566. . 

We are referred by counsel to S. v. Xtitt, 146 N. C., 643, a,s an au- 
thority sustaining the charge; bat in that case the facts showed that 
the prisoner intentionally pointed the gun at the deceased, with some 
evidence that he snapped it, an act not only of the highest negligence, 
but in  breach of the statute laws making prisoner's act an unlawfd 
assault on the person. 

I t  was further urged that the prisoner at  the time was engaged in an 
unlawful act, to wit, carrying concealed weapons when not on his own 
premises. This is not conclusively established by the evidence, 
and if it were, the defendant's guilt would not follow as a matter (622) 
of law. The unlawful act being only rnalurn prohibiturn, and 
the act itself, unless accomipanied with negligence1 or further wrong, 
having no necessary tendency to bring about the result. 

I n  8. v. ITorton, 139 N. C., 591, the following citation was made with 
approval from Foster's Crim. Law: "A. shooteth at  the poultry of B. 
and by accident killeth a man; if his intention was to steal the poultry, 
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which mus t  be  collected f r o m  circumstances, it will  be m u r d e r  by reason 
of t h a t  felonious i n t e n t ;  b u t  i f  it was dope wantonly a n d  wi thout  t h a t  
intention, it will b e  barely manslaughter.  T h e  r u l e  I have laid down 
supposeth t h a t  the  act  f r o m  which death ensued was malurn in se. F o r  
i f  it w a s  barely malurn prohibiturn, a s  shooting a t  game b y  a person 
no t  qualified b y  s ta tu te  l a w  t o  keep o r  use a g u n  f o r  t h a t  purpose, t h e  
case of a person so  offending will  f a l l  under  t h e  snme rule  a s  t h a t  of a 
qualified man.  F o r  t h e  s ta tu tes  prohibi t ing t h e  destruction of t h e  
game under  cer tain penalties wil l  not, i n  a question od th i s  kind,  enhance 
t h e  accident beyond i t s  intr insic  moment." A n d  this  pr inciple  is  fu l ly  
sustained i n  Potter  v. Btate, 162 Ind iana ,  213, a n d  o ther  cases of l ike 
purport .  

There  i s  error ,  a n d  t h e  prisoner i s  entitled t o  have  h i s  cause t r i ed  
before another  jury. 

N e w  tr ia l .  

(623) 
STATE AND CITY O F  CHARLOTTE v. SAM WALLACE AND 

LULU WALLACE. 

(Filed 7 May, 1913.) 

1. Criminal Law-Husband and WifeLettem-Evidence of Third Persons. 
Upon a trial of a husband for a criminal offense, i t  is  competent for a 

third person a s  a witness to introduce in evidence a letter written by 
the prisoner to his wife relevant and pertinent upon the question of his 
guilt, and procured without the consent or privity of the wife; and such 
evidence is not against the policy of the common law that  the wife 
should not be permitted to testify against or offer in  evidence communi- 
cations to  her from her husband with incriminating effect upon the  
latter. 

2. Same-Unlawful Search. 
It is held that the unlawful procurement, by searching his home in his 

absence, of a letter pertinent and relevant to the prisoner's guilt upon 
the charge of a criminal offense, will not affect its introduction i n  evi- 
dence upon the trial. 

3. Criminal Law-Larceny-Circumstantial Evidence-Questions for Jury. 
Upon a trial of larceny of a package of money from a n  express com- 

pany, there was evidence tending to show that  while it was being deliv- 
ered by one express messenger to another in  a car, the prisoner came 
to the car door and left; that  the package containing the money could 
not thereafter be found; that  the prisoner had theretofore declared he  
was without money, and thereafter changed and spent several bills of 
the denomination of $20, there having been a number of $20 bills in the 
lost package, one of which was identified a s  one which the defendant 
had; that  the prisoner had made contradictory or untruthful statements 
of where he had received the bills found in his possession, had asked a 



N. C.] S P R I N G  TERM, 1913. 

witness to make a false statement of where he had gotten a bill which he 
had given him, and fled from town upon the approach of the express 
messengers with an officer of the law: Held, circumstantial evidence of 
guilt sufficient to sustain a coiviction. 

4. Same-AdvertisernentEvidence of Flight. 
Where the flight of the accused charged with larceny, with other rele- 

vant circumstantial evidence, is sufficient upon the question of his guilt, 
evidehce that he was advertised for is competent as a circumstance to 
show he had fled from the officer of the law; and in this case immaterial, 
as the prisoner had admitted his absence. 

5. Appeal and Error-Objections and Exceptions-Unanswered Questions. 
Where the materiality of an excluded unanswered question does not 

appear of record, it will not be considered on appeal. 

6. ~ p p e a l  and Error-Instructions-Favorable to Appellant. 
Where appellant's prayer for special instructions have been given by 

the court, with additions favorable to him, he cannot complain for al- 
leged error therein. 

APPEAL by defendant from Webb, J., a<t Decem%er Term, 1912, of 
M E C K ~ N B U R O .  

The defendants, Sam Wallace and Lula Wallace, were indicted f o i  
the larceny of $1,650 in money, the property of the Southern 
Express Company, a corporation, and were tried together. (624) 

After hearing the evidence, his Honor charged the jury that 
there was insufficient evidence to pass upon the guilt of Lula Wallace, 
and instructed the jury to return a verdict of "not guilty" as to her. 

The State introduced evidence that a package containing $1,650, 
which was being shipped by the Southern Express Cbmpany from the 
Treasury Department at  Washington, D. C., to the First  National Bank 
of Shelby, N. C., was lost on 27 May, 1912, in  the city of Charlotte. 
This was what was called by Miss Martin, a witness for the State, who 
held a position in the Treasury Department at  Washington, "fit money," 
that is, money fit to go back into circulation, this witness testifying 
that on 23 May, 1912, she approved a package of money, $1,650, fifty 
20's and sixty-five lo's, the First National Bank notes of Shelby, thisl 
money having been once put in circulation and having gone back into 
the Treasury Department and rendered again fit for circulation. The 
witness testified that she placed this mDney in  a particular kind of 
envelope and sealed it, the same kind of package which was introduced 
in  evidence, and that the money in the package was of the same class 
and character of the bill introduced and m r k e d  "Exhibit A." 

William Marsh testified that he was night money clerk; that his 
records show that he received a package containing $1,650, which was 
being shipped to the First N ~ t i o n a l  Bank of Shelby, W. C.; that this 
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package mas the one that was lost; that he got the package from the 
express messenger on train KO. 35, the train which came from Wash- 
ington to Charlotte : that he received the package on Saturday night, 
25 Xay,  at 7:15 o'clock, x-hen 11, turned it over to J. H. Massey, the 
day money clerk. 

J. X I  Massev, the day money clerk, testified that he remembered 
receiring the package from Marsh on the morning of 27 Map, and that 
his records also show an entry.of receipt of this package, x-hich entry 
he made him,self; Xarsh took the packages from the safe that morning 

jnst before he turned them, over to him;  that he receipted for 
(625) them and placed them in his safe, and about 9 or 10 o'clock 

Mr. E. W. Plexico, the transfer clerk, whose business it was to 
transfer the money to the Seaboald station, came, and he turned the 
packages oTer to Plexico; he gave it to Plexico and Plexico took it and 
carried i t  towards his safe; that Plexieo walked around the radiator to 
the door. 

E. W. Plexico testified that he was transfer clerk; that he received 
a sealed package of money, $1,650, from Washington to the First Na- 

.tional Bank of Shelby; that he mas just inside of N r .  Nassey's officp 
when he received i t ;  that when he got the packages he went to the safe 
with them and dropped the packages down into the safe; that Sam 
Wallace, the defendant, wes standing behind him, waiting to get the 
packages to take them to the wagon ; that he dropped the packages into 
the safe and then locked it and stepped inside the room; that after the 
safe was locked, which was a portable safe, Sfim Wallace, the defendant, 
mas told to get it, and defendant carried the safe to the wagon, and 
Van Grier drove the magon to the Seaboard depot; that when the 
witness got to the Seaboard depot, the train from Rutherfordton came 
i n ;  he opened the safe, took out the contents and put them in his book, 
and had the driver, Van Grier, to drive him across to the car; the 
defendant, Sam Wallace, was standing near the car door, and witness 
stepped right out of the truck into the car door; that the witness then 
gave the messenger on the Seaboard train his book to sign for, and he 
found that the package of money mas gone; that the witness looked in 
the car, went back to his safe, and also followed over the route to see 
if he had dropped i t ;  he didn't find it, and has never found it. 

Mamie Crawford testified that on 8 August, 1912, she saw Sam 
Wallace at  the house of a woman named Rose Chestnut, and asked Sam 
for a nickel for street car fare; that Sam, Wallace gave her a $20 bill 
and told her to get i t  chanffed and she could have the nickel; that she 
took it to Beulah Carpenter, who was on her way uptown, and asked 
her to get it changed; that Bleulah came from uptown and gave her the 
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change, and then they took it up to the house where Sam Wallace 
was; Beulah went with her to where Sam Wallace was, and told (626) 
Sam that she got the money changed uptown at the express 
office; that the man questioned her about i t  and looked like he didn't 
want to give her the change; Sam asked her what they said, and she 
said they asked her where she got this money; Sam said: "Why didn't 
you tell him that your husband give i t  to you?" That nothing more 
wns said until some one said, "Here comes the expressman and the 
police"; that Sam further cautioned her, "If they ask you where you 
got this money, tell them that your husband gave it to you." Beulah 
said, "I can't tell them that, because I haven't got no husband." Sam 
got up and went out of the room, and didn't come back while witness 
was there. 

Beulah Carpenter saw the witness, Mamie Crawford, on 8 August, 
1912, receive the $20 bill which she had changed at the Southern Ex- 
press oflice. This was the biIl which was identified by John W. Hatley 
as the bill that he changed; the witness said that the man a t  the ex- 
press office asked her where she got the bill, and she told him that a man 
gave it to her. She also testified that she '(came about getting into 
trouble about it," and Sam asked her why she didn't say that her hus- 
band gave i t  to her;  that two men came down the railroad, and that 
Sam went out the door, and afterwards she didn't see him until the 
trial at  the recorder's court. 

Beulah Pressly testified that she was a t  the same place, and corrob- 
orrrted Beulah as to what Sam said, and further stated that some one 
said, ('The police is coming," and Sam went out the door. 

William Young testified that he was a t  Rose Chestnut's house on the 
same day that Sam was there; that a girl asked Sam for a nickel; that 
he went out on the porch and took the money out and went i n  the house ; 

I 
that there were three $20 bills; he took one of them off and gave i t  to 
the girl; that he, the witness, was in  the yard when the girl got back 
with the change; he saw Sam leaving the house, going a trot;  that at  

I that time the policeman was coming in at  the back. 
I Tom Brown, a colored porter who is running on the Southern (627) 

Railroad, about 1 August, 1912, said that Sam Wallace got on 
the train at Griffiths, about four miles from Charlotte, at  6 :40 or 6 :50 
in the morning. This was the time that Sam left Charlotte. That he 
went through Chester to Cornwallis. 1 John W. Hatley said that Beulah Oarpenter brought a $20 bank 
note issued by the First National Bank of Shelby to the express office 
to get it changed; that he took the number and asked where she got i t ;  
he gave her the change for i t  and turned i t  over to the cashier. 
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There was evidence that Lula Wallace, wife of Sam Wallace, paid 
W. C. McDonald, furniture collector, about 11 June, 1912, a $20 bill 
when he went to collect $1. 

There was evidence that on 23 July, 1912, Lula Wallace gave Mrs. 
W. B. Moore a $20 bill in  payment of a bill for $4.98. 

There was evidence that the defendant Saw Wallace had a $20 bill on 
an excursion which went to Mooresville, about the 26th of June. 

There was evidence that the defendant was arrested twice prior to 
his arrest in  September; that he was arrested once or twice after the 
excursion to Mooresville; that the witness Johnson talked to Sam about 
the money business, and he denied having but "15 cents to his name." 
After he had been arrested in October and.asked to account for the $20 
bill which he gave Mamie Crawford, he stated that he got this bill on 
an excursion train to Mooresville. 

There was evidence that the defendant had three front teeth crowned 
with gold before he left Charlotte, and that after he was found the 
crowns had been taken off. 

For  the purpose of showing the rigid business methods of the express 
com,pany, and for all other purposes for which the question may be 
competent, the defendant asked t h ~  State's witness, Marsh: "Do you 
know what bond Plexico was under?" Upon objection by the State, 
this question was excluded, and defendant excepted. 

A policeman testified that, acting under a search warrant he searched 
the home of the defendant, and found there a letter which the 

(628) State identified as a letter written by the defendant to his wi& 
This letter was admitted in evidence, the defendant excepting. 

The letter was material as impeachng evidence, the defendant having 
denied on the witness stand that he went to Tampa, Florida, after he 
left Charlotte, and the letter containing the statement that he had 
done so. 

The State introduced evidence that after the defendant left Charlotte 
advertisement was made for him, and that post-cards were written to 
different points, describing him, and defendant excepted. 

The defendant requested his Honor to charge the jury that, "taking 
all the evidence into consideration, it would not warrant the conviction 
of the defendant Sam Wallace, and you are therefore instructed to 
return a verdict of 'Not guilty.' " "That although the evidence may 
excite suspicion, even strong suspicion, i n  your mind that the mhle 
defendant is a guilty person, ,still, if i t  is a rational concluson that some 
other person may have committed the crime, i t  is your duty to acquit 
him" 

These requests were denied, and defendant excepted. 
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His Honor charged the jury, among other things: "I am going to 
use the language as given by the attorneys for the State and the1 defend- 
ant. The State, as I have stated, relies upon circumstantial evidence 
in this case, and the court instructs you that each fact proving a neces- 
sary link in the chain must point to the guilt of the accused and must 
be as clearly and as distinctly proven as if the whole question depended 
upon it. The court further instructs you that in cases of this kind, 
where the State relies upon circumstantial evidence, that in order to 
convict the defendant the evidence mlust be clear, convincing, and con- 
clusive; it must be natural, clear, and satisfactory. I f  the facts proven 
could all be true, and still not inconsistent with the innocence of the 
defendant, your verdict should be 'Not guilty.' I n  order to convict 
the defendant, the evidence must naturally and necessarily imply his 
guilt, and i t  must exclude the probability that some one else might be 
the guilty party. If you should find that the evidence only raises in 
your minds a strong suspicion of the defendant Sam Wallace's 
g+lt, or that it is not inconsistent with his innocence, the court (629) 
instructs you that it would be your duty to acquit him." 

There was a verdict of guilty as to Sam Wallace, and from the judg- 
ment pronounced thereon, he appealed. 

L4ttor?eey-G~neral Rick& and Assistant Attorney-General Galvert for 
the State. 

Walter R. H e n ~ y ,  T.  L. KGkpatrjck, and Btewarb & McRae for de- 
fendant. 

ALLEN, J., after stating the case: The exceptions chiefly relied on 
by the defendant are to the admissibility of the letter alleged to have 
been written by the defendant to his wife, and to the refusal to instruct 
the jury that the evidence was not sufficient to sustain a conviction. 
The objection to the introduction of the letter is upon two grounds: 

1. That i t  is a confidential communication between husband and 
wife, which is excluded by the rules of the comunon law upon grounds 
of public policy. 

2. That the letter was obtained by an illegal search of his premises, 
and to admit it in evidence is violative of the constitutional ~iotection 
against unlawful searches and seizures, and of the principle that he 
cannot be compelled to incriminate himself. 

1. The authorities seem to be uniform that a third person m y  testify 
to an oral communication between husband and wife, although his 
presence was not known, but there is much diversity of opinion as to 
the right to introduce a writing from one to the other in the hmds of a 
third person. 
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The cases are collected in the notes to Gross ?I. Xtalte, 33 L. R. A. 
(N.  S.), 478, and Harnmons v. Xtate, 3 A. & E. Ann. Cases, 915. 

I t  i s  difficult to find a satisfactory reason for the distinction. The 
rule of the common law is based on the confidential relationship existing 
between husband and wife, and the importance to the public of main- 
taining this relationship, deeming i t  wiser and to the public interest 

for some particular evidence to be suppressed than to require 
(630) the husband or wife to disclose a communication between them, 

as to do so '(might be a cause of implacable discord and dissen- 
sion bet,ween the husband and wife, and a means of great inconvenience" 
(8. v. Rri t thn,  117 N.  C., 785) ; but the inhibition is as to the husband 
or wife and not to a third person, and if the communication by the 
husband is in writing, and is procured by a third person, without the 
consent or privity of the wife, the reason for the exclusion of communi- 
cations at  common law no longer exists. 

I n  our opinion, the rule is stated correctly in Whar. Cr. Ev., see. 398 : 
"Confidential communications between husband and wife are so far 
privileged that the law refuses to permit either to be interrogated as to 
what occurred in their confidential intercourse during their marital 
relations, covering, therefore, admissions by silence as well as admis- 
sions by words. The privilege, however, is personal to the parties; a. 
third person who happened to overhear a confidential conversation be- 
tween husband and wife may be examined as to such conversation. A 
letter, also, written confidentially by husband to wife is admissible 

' a g ~ i n s t  the husband, when brought into court by a third party." 
2. The second objection is fully met by Adarna v. New York,  192 . 

U. S., 595. I n  that case the defendant was convicted of the crime of 
having in  his possession certain gambling paraphernalia, and one of 
the assignments of error was: 

"First. That the court erred in holding that by the reception in 
evidence of the defendant's private papers, seized in the raid of his 
premises, against his protest and without his consent, which had no 
relation whatsoever to the game of policy, for the possession of papers 
used in  connection with which said game he was convicted, his consti- 
tutional right to be secure in his person, papers, and effects against 
unreasonable searches and seizures was not violated, and that he was 
also thereby not compelled to be a witness against himself in contra- 
vention of'the fourth, fifth, and fourteenth articles of amendment to 
the Constitution of the United States." 

The Court, in  passing on this assignment, says: "We think there was 
no violation of the constitutional guaranty of privileges from 

(631) unlawful search or seizure in the admission of this testimony. 
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Nor do we think the accused was compelled to incriminate himself," 
and 1 Greenleaf Ev., sec. 254a, is quoted with approval, as follows: 
"It may be mentioned in this place that though papers and other 
subjects of evidence may have been illegally taken from the possession 
of the party against whom they are offered, or otherwise unlawfully 

' 

obtained, this is no valid objection to their admissibility if they are 
pertinent to the issue. The court will not take notice how they were 
obtained, whether lawfully or unlawfully, nor will i t  form an issue to 
determine that question." 

The Court also discusses Boyd  v. U.  S., 116 U. S., 616, and shows 
that that decision is confined to the consideration of the consti- 
tutionality of an act compelling a party to produce papers in  an action 
to enforce a forfeiture. 

The same section from Greenleaf, taken from the A d a m s  case, is 
approved in  People v. Adams,  176 N.  Y., 359; Com. v. Tibbet ts ,  157 
Mass., 619; S. 11. Griswold, 67 Conn., 306, and the same doctrine is 
declared in S. v. ETuller, 34 Mont., 26; Jacobs v. People, 117 Ill., 206; 
H a r t m a n  v. C. S., 168 Fed., 33; Imbboden v. People, 40 Colo., 142, and 
in other cases. 

We are, therefore, of opinion there was no error in admitting the 
letter. 

The evidence was sufficient to sustain a verdict of guilty. I f  true, 
the defendant had the opportunity to steal the Woney as charged; he 
was found in  possession of at  least one bill of the Shelby Bank of the 
same denomination as that stolen; he and his wife had no other bills 
of that denomination; he made false statements about the money and 
tried to induce another witness to make a false statement, and he fled. 

We see no materiality in the question asked the witness Marsh, and . 
there is nothing to indicate what answer the witness would have made. 

The evidence as to advertising for defendant was competent on the 
question of flight, but in any event i t  had no relevancy except to prove 
that the defendant was absent from Charlotte, and this he admitted. 

His Honor charged the jury as favorably as the defendant was en- 
titled to. The first prayer for instructions could not have been given, 
as there was evidence of guilt sufficient to be submitted to the 
jury, and the second was embodied in the charge given, with (632) 
additions favorable to the defendant. 

No error. 

Cited:  W h i t f o r d  c. Ins. Co., 163 N. C., 229; S. v. Randall ,  170 
N. C., 760. 
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STATE v. FRED HEMPHILL. 

(Filed 13 May, 1913.) 

1. Assault and Battery-Intent. 
To constitute the offense of assault and battery by taking hold of an- 

other, there must be an intention to hurt  or injure; and where the act 
complained of is done with a kind intent, and so understood, unaccompa- 
nied by any injury, it is  not indictable. 

2. Same-Conflicting Evidence-Instructions. 
Where it appears from the prisoner's evidence that in order to save 

the prosecutrix from being led astray by designing men, he took hold of 
her for the purpose of carrying her to  her relatives, she freed herself 
from his hold, and he did nothing further except to  inform her relative 
of the circumstances, and there is also evidence tending to establish as- 
sault and battery, i t  is error for the court to charge the jury that  upon 
the defendant's own evidence he was guilty of the assault. 

3. Assault and Battery-Intent Presumed-Questions for Jury. 
The intent with which the act of laying hold of another is  done may 

be inferred by the jury from the act itself, under the surrounding cir- 
cumstances, upon a trial for assault and battery; and when the act itself 
is  unlawful, the intent is immaterial, or will be presumed. 

APPEAL by defendant from Lyon, J., at March Termi, 1913, of BURKE. 
The defendant was indicted for an assault on Cleo Moore. I n  view 

of the judge's charge to the jury, it is necessary to state only the de- 
fendant's testimony, which was as follows: "At the time of the alleged 
assault, I saw the prosecutrix, Cleo Moore, down in the woods near a 

spring with two white men. I took hold of her to carry her t o  

- (633) her grandmother. She jerked loose from me, and I went and 
told her grandmother where she was and what she was doing. 

Her  grandmother cried. I never did strike her with anything. I only 
took hold of her to carry her to her grandmother, and when she broke 
loose, I did nothing more than to go and tell her grandmother." 

The court charged the jury that, if they believed the defendant's own 
testimony, they should find the defendant guilty, to which the defendant 
excepted, and from the judgment, upon the verdict of guilty, he ap- 
pealed. The sentence was twelve months on the yoads. 

Attorney-Genera Rickett and Assktaat Attorney-General Calvert for 
the State. 

R. L. Huffman and Avery & Ervin for defendant. 

WALKER, J. I t  may be that the defendant should have been con- 
victed upon the testimony of the State, but this was not submitted to 
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the jury. The instruction of the court confined the jury to a consid- 
eration of the defendant's evidence. We do not think that this evidence 
was susceptible of only one construction or was so conclusively against 
the defendant as to warrant a direction to return a verdict of guilty, if 
the jury believed it. The jury might well have found from the cir- 
cumstances surrounding the parties at the time, if left untrammeled by 
this peremptory instruction, but the prosecutrix was about to be led 
astray, and defendant intervened, a t  the request of her grandmother, 

1 her natural guardian and protector, for the innocent and laudable pur- 
pose of leading her away from, the danger which threatened her, and 
that he placed his hand upon her, not with the intent of committing 
an assanlt upon her, and not in  anger, but in kindness, for the purpose 
of protecting her. I t  may be true that every touching of the person 
of another, however slight or trifling the force may be, if done in an 
angry, rude, or hostile manner, will constitute an assault and battery; 
but not so if there was no intention to hurt or injure, and it was so 
understood by the other party, and there was in fact no injury. Whether 
i t  was done in  anger or against the consent of the prosecutrix, was a 
question for the jury. There must be an intent to injure (3  Cyc., 
1024; S. v. Reavis, 113 N.  C., 679), though this intent may (634) 
be inferred by the jury from the act, and when the act itself is 
unlawful, the intent is immaterial or will be presumed. 1 McClain's 
Cr. Law, secs. 239 and 240, where the subject is fully discussed. Clark's 
Cr. Law (2 Ed.), p. 223, secs. 81-83 et seq. and notes. Judge Gaston 
said in S. v. Davis, 23 N. C., 126, that "an assault is an intentional 
attempt, by violence, to do an injury to the person of another. I t  must 
be intentional, for if i t  can be collected, notwithstanding appearances to 
the contrary, that there is not a present purpose to do an  injury, there 
is no assault." And again: "The intention as well as the act makes 
an assault." I f  we are restricted to the defendant's testimony, i t  would 
appear, or at  least there is reason for saying, that he did not intend to 
injure the prosecutrix, or to do any violence to her person, or to re- 
strain her of her liberty against her will. The jury may reasonably 
conclude that his object was one of persuasion rather than coercion. 
H e  saw her plight-perhaps had been inform,ed of i t  by her grand- 
mother-and wished to relieve her of its evil consequences. I f  so, it 
was an act of kindness and mercy to her, rather than one of hostility. 
I f  he laid his hand upon her gently for the purpose of inducing her to 
return to her home and quit the company or association of designing 
men, and did not seize her with anger or rudeness, it surely would not 
be an assault in  law. This might have been fairly deduced from his 
testimony. When she refused to go with him, he did not persist in 
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his effort to persuade her, nor did he offer her any violence or utter 
any threat. H e  simply desisted, returned to the house, told her grand- 
mother what had occurred, and she cried, presumably because she knew 
that the safety of her child was imperiled. This made no more than 
a case for the jury upon the question whether there had been an assault. 

New trial. 

(635) 
STATE v. F'. L. TONEY. 

(Filed 13 May, 1913.) 

Husband and Wife-Nonsupport of Wife-Criminal Law-Interpretation of 
Statutes. 

In order to convict under an indictment for abandonment and non- 
support of the wife, it is essential to show a failure of the husband to 
provide an adequate support for his wife, as well as the act of abandon- 
ment; and in this case the evidence is held insufficient. 

APPEAL by defendant from Ferguson, J., at January Special Term, 
1913, of RUTHERFORD. 

Indictment for abandonment and nonsupport, under Revisal, see. 
3355. 

The prosecutrix and the defendant mere married in  January, 1912, 
and kept house for three months, when the defendant told his wife that 
he was going away on a visit of a few days. H e  left with his trunk and 
remiained away about a month. His wife went to her father's home and 
lived with him until she returned to her husband, who was then at 
Blacksburg, S. C. Defendant wrote to his wife about two weeks after 
he left, and sent her some money. He  sent for her and she went to him 
in  South Carolina, and they lived at Drayton, S. C., for two weeks. 
Sbe then left him and returned to her father's home. She was not 
driven away by her husband, but left of her own accord. He told her 
if she wished to go, he would not object, but left it to her. When she 
left, he bought her a ticket, gave her $10, and accompanied her on her 
journey as far as Chesney, S. C., where she kissed him and they parted. 
They have been living apart ever since. He  told her while they lived 
in South Carolina that he did not care any more for her than he did 
for any other respectable woman. H e  paid for her board and clothing 
while they were at Drayton, and when he left Caroleen, in  this State, 
she received $23.50, and he sent her, before he left the State for Dray- 
ton, 8. CY., $22.50. The warrant was issued 15 June, 1912. Defendant 
offered to live with her, but she refused to do so. The court left the 
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case to the jury upon the question whether there had been an abandon- 
ment in  this State and a failure to provide adequate support. 
Defendant was convicted and appealed. (636) 

Attorney-General Bickaett and Assistant Attorney-General Calvert for 
ihe State. 

Quinn, Hamrick & McRorie for defendant. 

WALKER, J., after stating the case: We have examined the record 
in  this case very carefully, and have failed to find any evidence that 
defendant failed to provide his wife with adequate support, even if the 
evidence is sufficient to show an abandonment. The crime denounced 
by the statute consists of two elements: first, abandonment; second, 
failure to provide adequate support. I f  either is wanting, there is no 
criminal offense. This is clear; but it is also so decided in X. v. May, 
132 N. C., 1020. The failure to establish this essential ingredient of 
the crime is fatal to the prosecution. I t  does not appear what was 
an adeqi~ate support for the wife, and, for all that does appear, 
she received from her husband all that was required to niest her ex- 
penses. There was evidence in the case that he supplied all of her 
wants and treated her kindly while they lived in South Carolina, and 
,when she prepared to leave him, stating that she did not care to come 
back, he said to her that, if she stayed there with him, "he would do 
his best for her." He  proved a good character by the State's witness, 
and there was no testimony tending to disparage him, except the bare 
.circumstances of the case. A witness testified that, after she had left 
him and returned to her father's home and refused. to come back and 
live with him, and after he was indicted, he heard defendant say that 
"he did not propose to live with an aggravating woman." This was 
not a very nice, but a very rude and indelicate speech. I t  was morally 
reprehensible, and the same may be said of his offensive remark to his 
wife in  South Carolina. H e  is not,, though, indicted for mere rudeness 
of speech or unseemly conduct, but for a violation of the criminal law, 
and what he thus said has no direct or material bearing upon the legal 
question involved. All things considered, we conclude that the State 
failed in its proof as to inadequacy of support, if not as to the 
abandonment. I t  may seriously be doubted if the facts, as now (637) 
presented, bring this case within the intent and meaning of the 
statute. Witty v. Barham, 147 N.  C., 479. But we may' say more 
confidently, that defendant is not criminally 1iable.in this State for any 
marital delinquency in  South Carolina. I f  any offense was committed 
in  that State, he can be made to answer only in  her courts. Whether 
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h e  can be successfully prosecuted there, is not a par t  of our inquiry. 
W e  a re  concerned only with the enforcement of our own laws, and, 
therefore, merely decide that  there was no evidence of the charge in  the 
indictm'ent that  defendant did not  provide his wife with a n  adequate 
support. This point is sufficiently raised by the exceptions. 

New trial. 

Cited:  8. v. S m i t h ,  164 N. C., 479. 

STATE v. W. P. BLACK, OLLIE BIRD, AND ALGIE RICE. 

(Filed 22 May, 1913.) 

1. Instructions Requested to be Written-Omission of Judge-Procedure-In- 
terpretation of Statntes. 

The requirements of Revisal, see. 536, are mandatory in criminal as  
well as in civil cases, and where a party has requested the judge to put 
his charge in writing, a t  or before the close of the evidence, and an ex- 
ception is duly noted for his failure or refusal to do so, a new trial will 
be granted to the appellant. 

2. Appeal and Error-Service of Case-Extension of Time to Serve-Written 
Agreement-Rules of Practice. 

Any agreement for extension of time to serve case or counter-case on 
appeal must be in writing, or an agreement to that effect must appear of 
record, to be i'ecognized in the Supreme 'Court; and where an appellee 
has waived any irregularity in the time for appellant to serve his case, 
he may not claim an extension of time, by an oral agreement, for serv- 
ice of his counter-case, when it is denied by the appellant that such an 
agreement was made. Rule 39, Supreme Court, 140 N. C., 499. 

APPEAL by defendants from Long,  J., a t  December Special Term, 
1912, of B U N ~ ~ ~ I B E .  

Attorney-GerwraZ Bicket t  and Assidailzt Attorney-General Culvert for 
the  State .  

J .  Scroop Styles ,  W.  P. Brown,  and H. B. Ca&er f o r  d e  
( 6 3 8 )  fendants. 

WALKER, J. The  defendants were charged i n  the  court below with 
conspiracy. The  prosecution originated in the police court of Ashe- 
ville, by  affidavit of C, Q. L a m i n g  and a warrant  based thereon. De- 
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fendants were convicted in  that court, and appealed to the Superior 
Court, where they were again convicted, and from the last judgment 
they have appealed to this Court. 

I t  is unnecessary to consider the numerous exceptions in  the case, 
as i t  appears therefrom that a t  the close of the evidence the defendants 
requested the judge to put his charge to the jury i n  writing, which he 
refused to do. Exception was duly taken to this ruling, and the same 
is assigned as error. 

We are compellGQl by the statute and the decisions of this Court to 
sustain this exception. Revisal, see. 536, provides : "Every judge, at  
request of any party to an action on trial, made at  or before the close 
of the evidence, before charging the jury on the law, shall put his 
instructions in writing and read them to the jury; he shall then sign 
and file them with the clerk as a part of the record of the action." We 
have held that this provision of the law i g  mandatory, and if the judgt? 
fails to comply with a request duly made that he reduce his charge to 
writing, a new trial will be ordered, if proper exception is noted in  the 
case on appeal. Currie v. Clark, 90 N. C., 355; Drake v. Confielly, 107 
N. C. ,  463; 8. v. Young,  111 N. C., 715; 8. 21. Decwey, 139 N.'C., 564; 
Sawyer v. Lumber Co., 142 N.  C., 162. The question is not whether 
the record contains the instructions as actually delivered, there being 
no admission in regard to it, but whether the request was duly made 
and refused, and the refusal followed by an exception. The judge must 
comply with the request. 

S. v. Young ,  111 N .  C., 715, is much like this case, and there Justice 
Burwell said : "Tn Drake v. Connelly, 107 N .  C., 463, i t  was decided 
that the refusal to put the charge in writing and read i t  to the 
jury, if the request that this should be done was made in apt (639) 
time, entitled a party in a civil suit to a new trial, for the reason 
that such refusal would be plainly a violation of The Code, sec. 414. 
I f  this is,true in a civil suit, much more is it true in  a criminal action, 
where life and liberty are involved. The question, then, is, Did his 
Honor fail or refuse to comply with this request 1" And again: "The 
case made out by the prisoner's counsel, and duly served ou the repre- 
sentative of the State in this prosecution, and not excepted to, states 
that the prisoner's counsel entered an exception when this oral sup- 
plemental charge was s'o given. Whatever may be the facts, we must 
consider the case as i t  is presented to us in the record, and are not at  
liberty to assume thatsno such exception was then, made, because we 
may feel sure that the learned judge would certainly have put his sup- 
plemental instruction in  writing if his attention had been called to the 
matter by an exception entered at  the time." And in  Hawyer v. Lum,  
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bcr co . ,  mpra,  Chief Justice Clark thus referred to the mandatory 
character of the statute: "It is but just to the learned judge who tried 
this case to add that he states that through inadvertence, in  the haste 
of the trial, he did not observe that the prayer was to put his charge i n  
writing, as well as to give the prayers subjoined. But as the statute 
gives a party a right to have the whole charge, as to the law, put in  
writing if asked 'at or before thc close of the evidence,'-we must direct 
a new trial." 

We are satisfied that the careful and learned judge who presided at 
the trial must from some cause have been inadvertent to the request of 
couas~l ;  but, as we have shown by the decided cases, even this is fatal 
to the verdict and judgment. 

The State asked for a certiorari, so that the solicitor could file a 
counter-case on appeal, upon the ground that the defendants had filed 
their case with him after the time fixed by the agreement of the solici- 
toT, who had waived this irregularity. I t  is alleged that there was an 
express agreement, and if not, then an implied agreement, that the 

solicitor should have more time to file a counter-case, but this is 
(6-10) denied by the defendant's counsel. Rule 39 (140 N. C., 499) 

provides that, "The Court will not recognize any agreement of 
counsel in any case, unless the same shall appear in the record, or in 
writing filed in the cause in this Court.'' We have repeatedly held 
that we will not undertake to settle disputes between counsel as to their 
ornl agreements. ..%firror Co. v. Casualty Co., 157 x. C., 28. The 
defendants prepared and tendered their case, and service thereof was 
accepted. The solicitor filed no exception thereto, and did not serve 
any counter-case. We are, therefore, confined to the defendant's case 
on appeal as it appears in the record, and which was duly served and 
filed as required by law. 8. v. Yozmg, supra. 

There is a question raised by defendants as to the final jurisdiction 
of the police court in this case, and as to the power of the Superior 
Court to try the case merely upon the affidavit and warrant. This 
objection. if tenable, may be obviated, perhaps, by requiring a bill to be 
sent to the grand jury and an indictment returned. But this is only a 
suggestion, to be followed or not, as may be deemed proper. 

The error in refusing to write the charge and read i t  to the jury 
requires a 

N'ew trial. 
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STATE v. WALLACE GREER AND WATTIE GREER. 

(Filed 22 May, 1913.) 

1. Instrncticms-Erroneous in Part-Regarded as a Whole. 
A requested prayer for special instructions is regarded a s  a whole, 

and when erroneous in  part, the refusal of the trial judge to instruct the  
jury in  accordance with such parts as  a r e  correct will not be held for 
reversible error. 

2. Homicide-Preventing a Felony-Relative Rights--Justifiable Relationship. 
One charged with murder who seeks to justify his act on the ground 

that  i t  was reasonably necessary to prevent the deceased from inflicting 
great bodily harm, etc., with an uplifted knife, upon his brother, with 
whom the deceased, a t  the time, was fighting, has only such right as his  
brother may have had to commit the homicide, and the defense is un- 
availing if his  brother was in  the wrong in bringing on the fight o r  
continuing to participate i n  it. 

3. Homicide - Affray - Independent Intervention - Evidence - Questions of 
Law. 

Where A and B are  tried for the murder of C, and i t  appears that  
while B and C were fighting, A, acting independently and without con- 
spiracy or a common purpose with B, struck the blow with a deadly 
weapon from which the death of C reiulted, B is not responsible for the 
death of C, though he may have been a t  fault in  bringing on the fight 
and continuing to participate in  it. 

I BROWN, J., dissenting; WALKER, J., concurring in the dissenting opinion. 

APPEAL by defendants from 0. H. Allen, J., at October Term, (641) 
1912, of FORSYTH. 

The defendants, Wattie Greer and Wallace Greer, were indicted for 
the murder of one Will Finney, and from judgments rendered on a 
verdict of manslaughter, they appealed. 

The first witness for the State, Delia Causer, testified as follows: 
"I live on Bath Street in Winston, and in the afternoon of the day 
when Will Finney was killed, I saw for the first time in my life Will 
Finney and Wattie Greer. They passed right up side of my house. 
They were coming up the street, both of them cursing each other. Will 
E'inney was asking Wattie Greer for what he had snatched. Wattie 
Grew refused, and said: 'I will give you a quarter,' and cursed him to 
his mother, and he cursed Wattie to his sister. Will Finney went right 
behind him, sorter to one side, and'wattie was ahead of himi, but not in 
a direct route. Wattie got to his buggy, grabbed his whip, took i t  out 
of the socket to change ends, but before he got it straight, Finney was 
too close on him to hit, and they went together. There was a little 
wash where it rained, and that made Wattie's feet slip, and that threw 
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him some way and made his head fall near the horse, and the horse ran. 
They were down there scrambling, trying to get up. Will Finney had 

his left arm over Wattie. Wattie had his right over Will Fin- 
(642) ney. I saw this man, Wallace Greer, coming running up, and 

hit him somewhere with the axe. I had not seen Wallace Greer 
until he came up with the axe and struck Will Finney somewhere about 
his head. Will Finney dropped sorter on the side of Wattie, and when 
he did, Wattie just whirled right there and began to mend him in the 
face with his fist. This was after he was struck with the axe. He also 
grabbed the whip and began to beat Will Finney in the face. I never 
saw Will Finney move any mpre after he was struck with, the axe. 
Wattie hit  him twice in the face with the butt end of the whip." ' 

The husband of the above witness testified substantially to the same 
facts, but added that the deceased had a knife in his hand. I t  appears 
from the other testimony in the case that the dispute and quarrel 
between the deceased and Wattie Greer began shortly before, and while 
they were at  the house of one Arthur Green. I t  appears that the de- 
ceased asked Wattie Cheer for 25 cents, which Wattie owed him; that 
Wattie then had 75 cents in his possession, but that he  refused to pay 
the deceased the 25 cents. Both were angry and profane, and vulgar 
words psssed beiween them, in the course of which, as testified to by 
the d~fendant  Wallace Greer, the defendant Wattie Greer said to the 
deceased: "If I had a match, I would strike it on your face." 

Wallace Greer testified as follows : 
"Q. You are charged with the killing of a man by the name of 

Finnep. Go on and tell his Honor what took place that morning after 
you got in the neighborhood of whcre this thing happened, without any 
suggestion from me. A. Me and my brother went down there on Sun- 
day evening between 4 and 5 o'clock; John Sheeks was with me and 
John Allen was with mty brother, and we goes in Kid Green's house; I 
believe that's his name; after we had been in  there about five minutes, 
F i n ~ e y  come i n ;  I went back in the back room, and when I come out 
Finney had on my brother's hat ;  Wattie says, 'Give me my hat,' and 
Finney says, 'I ain't going to do nothing of the kind,' and Wattie 

reached up and grabbed his hat off of Finney's head. Finney 
(643) says, 'You owe me 3 quarter for going away for you, and I got 

to have it.' Wattie says, 'I ain't got but six bits, and you can't 
have them.' Finney says, 'I am, br8ke, and I want it.' Wattie says, 
'You can't get none of this.' Finney says, 'I am going to have it before 
tho sun goes down or kill you, one.' Wattie says, 'If I had a match, 
I would strike i t  on your face,' and Finney says, 'No, you won't do 
nothing.' 
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"Q. Well, did they get to cursing each other? A. Yes, sir;  and Kid 
Green asked them to get out of his house, and they went on the porch 
and stood out there and cursed, and the other gentleman i n  the other 
end told Finney to quit so much cursing there; he had some children, 
and he didn't want the cursing there. I pushed my brother Watt and 
told him to go down off of the porch and quit fussing; he went on the 
ground, and Finney steps behind him, and kept cursing, and Finney 
cursed him to his mother and his sister, and I says, 'If you fuss with 
my brother Watt, you just fuss; but you leave my mother out of it.' 
H e  cursed me and cursed Watt, and I pushed Watt this way and 
Finney that way (indicating). I says, 'Come on, now, and let's go to 
the pond.' Watt says, 'A11 right.' I turned around and Watt started 
towards his buggy, and I goes on to King's; in front of this house was 
my buggy, and Watt goes to his buggy. I told John Sheeks to turn 
the buggy around, and I got up in  the buggy; they were still walking 
on and 1 just got up in  the buggy and set down like this, and went 
to pull my lines this way with the horse (illustrating) ; I just took 
my eyes off of my brother a minute when I went to get in my 
buggy, and just then I heard somebody holler, 'Don't let him kill 
Watt i~ , '  and I turned around and jum,ped out of the buggy, and I 
didn't know where the axe was, but I started on, and the axe was about 
as f a r  as to that man (indicating), and when I heard them say, 'Don't . 
let him kill Wattie,' I jumped out and grabbed the axe and ran that 
lw-just  went on hard as I could and grabbed the axe (illustrating). 

"Q,. What was the position of Finney and Watt?  A. My brother 
was laying back this way, and Finney had his hand this way, and I 
reckon his hand was going on down to cut him; Finney was on 
top of him, and had his hand up this way when I got there (644) 
(illustrating). Finney was on top. 

"Q. What did he have in his hand? A. Knife. 
"Q. I s  this the knife? Or do you know? A. That looked like the 

same knife; I didn't pay much attention to the knife. 
"Q. At the time you struck him, you say Finney had his hand back 

this way, raised over Wattie? A. When I jumped out and ran and 
grabbed the axe, Finney was fixing to hit him, and I struck him, and 
Finney fell back this way (illustrating); my brother gets up and he 
says, 'He cut me,' and I says, 'Let's see,' and he turned around, and I 
see where he cut him and where i t  got hung in  the coat there, and I 
say, 'He got you there, didn't he?' and he showed me, and I say, 'Well, 
let's go home.' 

"Q. Did you or your brother hit him outside of that one bldw you 
gave hiru? A. Didn't hit but once; when I hit him and he fell over 
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like that (indicating), Wattie he got up and showed me where he was 
cut; he say, 'I wonder where we ean get something to put on it.' I 
says, 'Get in my buggy and let's go.' 

"Q. You left there? A. Yes, sir. 
"Q. Next morning did you surrender, or were you arrested? A. 

Yes, sir;  next morning I surrendered." 
Cross-examination : 
'(I surrendered the next morning after the killing. I did not hide 

that night, but come in the next aorning and gave myself up. I do 
not know whether Arthur Green's house is a regular gambling place or 
not. 1 never gambled there. I had been there about five or ten times 
before the deceased come up. I went over in  the buggy with John 
Sheeks. I might have met the deceased at the corner of King's house; 
but if I did, I did not pay any attention to it. I did not see Finney 
and Wattie discussing the quarter. We all just went down to visit 
Kid Green. I have gambled and have been indicted for gam)bling, but 
I was not gambling that afternoon. I never saw my brother borrow 
three quarters from John Sheeks, as F was in the other room, where I 

went to get a drink of water. When I come out, Finney had 
(645) my brother's hat, and my brother was asking for it. They 

started to cursing, and Kid Green asked them out of the house; 
. they went out and they cursed on the porch and they cursed after they 

stepped on the ground. They both then started towards the buggy; I 
went off and got in  my buggy. I heard the people screaming, and 
looked around, and I jumped right out, and grabbed the axe as I was 
on my way to where they were fighting. I was sitting in  my buggy 
when I heard somebody scream. I was running towards mly brother, 
and I saw the axe and grabbed i t  up. I did not see the axe when I 
jumped out of my buggy. I did not see anything to hit the deceased 
with when I jumped out of the buggy. I hit  him as quick as I could 
get there. Wattie did not hit the deceased in the head or face either 
with his fist or the whip. After it was over, I told Wattie to get in 
the buggy and let's go. I stayed at  my sister's house. The officers 
did not go to my house to look for me. I was not at home that night, 
but stayed with my sister. I am under indictment now for keeping a 
disorderly house, and I was also indicted for breaking into Brown- 
Rogers' store, and served a term on the roads. I wcnt in  there with a 
white man about 7 o'clock in  the evening. There was a man in the 
store who caught me. I went in  the front door of the store. I have 
been in jail here for gambling." 

There was other evidence tending to corroborate the defendant. 
At  the close of the evidence the defendants requested the court to 

charge as follows: 532 
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"1. That whenever there is a reasonable ground to believe that there 
is a design to destroy life, to rob, or commit felony, the killing of the 
offender to arrest such design is justifiable in law, and if you find from 
the evidence in this case that Will Finney had the defendant Wattie 
Greer on the ground, and had the knife which has been offered in 
evidence drawn and in a position to strike, that in order to prevent the 
destruction of life or the commission of a felony or the infliction of 
great bodily harm upon Wattie Greer, the defendant Wallace Greer 
rushed up with an axe and inflicted the wound which resulted 
in death, that such killing, under such circumstances, would be (646) 
justifiable, and you should so find." 

The court refused to give this instruction, and the defendants ex- 
cepted. 

''2. The court charges you that one not engaged in a fight may op- 
pose another attempting the perpetration of a felony, if need be, to the 
taking of the felon's life, as in the case of a person attacked by another, 
intending to miurder him, who thereupon kills his assailant; and if you 
find from the evidence in this case that the deceased and the defendant 
Wattie Greer were on the ground, with the defendant on the bottom, 
or even by the side of the deceased, unarmed, and that the deceased 
had already inflicted a wound on the defendant and had his knife 
drawn in a striking position, that under such circumstances, if you so 
find, the defendant's brother, Wallace Greer, had a right, if the danger 
of death or great bodily harm was about to be inflicted on his brother, 
the defendant Wattie Greer, to strike with the axe in order to prevent 
the commission of a felony or the infliction of great bodily harm, and 
the killing of Will Finney, under such circumrstances, would be justi- 
fiable, and your verdict should be for the defendants." 

The court refused to give this instruction, and the defendants ex- 
cepted. 

"3. You are instructed, if you find from the evidence that Wattie 
and Wallace Greer are brothers, and that Wattie Greer was down on 
the ground with the deceased on top of him, or by his side, and the 
deceased had his .knife drawn and had stabbed Wattie Greer, and was 
attempting to stab him again, that the relationship between the de- 
fendants Wallace Greer and Wattie Greer gave to the defendant Wallace 
Greer the right to interfere; and if i t  was reasonably apparent to 
Wallace Greer that his brother, Wattie Greer, was in i m ~ i n e n t  peril 
of death or great bodily harm, and that it was necessary for him to use 
the means or force which resulted in the death of Will Finney in order 
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to prevent the same, such killing, under such circumstances, on the 
part of Wallace Greer, was justifiable, and i t  will be your duty to gim 

a verdict of not guilty as to the defendants." 
(647) The court refused to give this instruction, and the defendants 

excepted. 
His  Honor charged the jury, among other things, as follows: 
"Now, the rule is that where one is attacked he may defend himself, 

even to the extent of killing his adversary, on the principle that what 
one may do for himself another may do for him, if this other belieres 
life to be in immediate danger; and if so, he  may use such force as is 
apparently necessary to him-to repel the attack of the aggressor, pro- 
vided the party in  whose defense he acts was not at fault;  and so, if 
you find from the evidence in this case that the defendant Wattie 
Greer left Arthur Green's house, telling the deceased that he did not 
wish to have any trouble with him, or words to that effect, and went 
over towards his buggy, intending thereby to avoid the difficulty, and 
while at  his buggy the deceased ran up to him with a drawn knife and 
struck a t  him, and the defendant Wattie Greer and the deceased fell 
to the ground, and while they were on the ground the deceased was 
making an attempt to stab the defendant Wattie Greer with his knife, 
and had the knife uplifted in a position to stab, and the defendant's 
brother, Wallace Greer, had reasonable grounds to believe that his 
brother, Wattie Greer, was in danger of death, or great bodily harm 
was about to be inflicted on him by the deceased, and he rushed up 
with an axe and struck the deceased the blow that caused his death, 
under such circumstances the defendant Wallace Greer had the right to 
use such force as was apparently necessary to prevent the commission 
of a felony or the infliction of great bodily harm, and a killing under 
such circumstances, if you so find the facts to be, would be justifiable, 
and your verdict would be 'Not guilty.' Now, that involves the idea 
that Wattie Greer was not a t  fauIt; i t  is presenting that view of i t  if 
the jury should find that he left and told the deceased that he did not 
wish to have any trouble with him, or words of that character, and went 
over towards his buggy, intending thereby to avoid a difficulty." 

And defendants excepted. 
"So an important question for you to decide is as to whether Wattie 

Greer is guilty of willingly fighting or using language calculated 
, (648) to bring on a fight, and a fight did follow accordingly. Would 

Wattie Greer and Finney have been guilty of an affray, of fight- 
ing together, if no killing had occurred? Would they both have been 
guilty? I f  they would, and you are satisfied of that beyond a reason- 
able doubt, then if Wallace killed to  protect Wattie, they would both 
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be guilty at least of manslaughter, and of murder in the second degree 
if i t  was a malicious killing-killing with malice as well as an unlawful 
killing. So that your verdict can be murder in  the second degree, or 
manslaughter, or not guilty, according as you shall find from1 the 
evidence." 

And defendant excepted. 

Attorney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

Louis M.  Swink and Jones & Patterson for defendunts. 

ALLEN, J. I t  will be noted that while the abstract proposition as to 
the right to prevent the commission of a felony is  stated in  the instruc- 
tions prayed for, when it is attempted to apply the law to. the facts 
several alternative propositions are stated, as "to prevent the destruc- 
tion of life," or "the cornmission of a felony," or "the infliction of 
great bodily harm upon Wattie Greer." 

The presiding judge is not required to dissect a prayelr for instruc- 
tion, but may consider i t  as a whole (Harris t ~ .  R. R., 132 N; C., 164), 
and neither of those requested could have been given unless Wallace 
Greer had the right to kill, if it was reasonably necessary to do so to 
avoid great bodily harm to Wattie Greer; and under the authorities 
here and elsewhere, he did not have this right if Wattie Greer was 
himself in  the wrong. 

This has been decided to be the law three times in  this Court: 8. v. 
Johnso% 75 N. C., 174; S. v. Brittuin, 89'N. C., 504; S. v. Coz, 153 
N. C., 645. 

I n  tho Johnson case the Court says : "The proposition is true that the 
wife has the right to fight in the necessary defense of the husband, the 
child in  defense of his parent, the servant in  defense of his 
master, and reciprocally; but the act of the assistant must have (649) 
the same construction in such cases as the act of the assisted 
party sliould have had if it had been done by hidself; for they are i n  
a mutual relation one to another." And in the Brittain case, in which 
father and son were indicted, after discussing the case of the father: 
"Our conclusions are equally applicable to the cause of J. W. Brittain 
as to that of his father, S. P. Brittain, for although a son may fight in  
the necessary defense of his father, yet in such cases the act of the son 
must have the same construction as the act of the father should have 
had if it had been done by himself; for they are in  mutual relations to 
one another. 8. v .  Johnson, 75 N .  C., 174; 1 Hale P. C., 484." And 
in  Cor's case: "In the oral argument here the prisoner's counsel 
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earnestl-v contended that the prisoner had the right to enter the fight to 
protect his father; but he only had that right to same extent and under 
the same circumstances under which the father himself could have-used 
force. I f  the father entered the fight wilIingIy, and had not afterwards 
withdrawn from the fight and retreated to the wall, or if he had used 
excessive force, he would have been guilty if he had slain his assailant. 
The same principle would apply to the conduct of the son, fighting 
in  defense' of a father who had not retreated to the wall or if the pris- 
oner used excessive force." 

And the weight of authority elsewhere is in support of this principle. 
I n  1 Hale's PI. Cr., 484, the author says:, "The like law had 

been for a master killing in  the necessary defense of his servant, the 
husband in the defense of the wife, the wife of the husband, the child 
of the parent, or the parent of the child; for the act of the assistant 
shall have the same construction in such cases as the act of the party 
assisted should have made if i t  had been done by himself, for they are 
in  a mutual re1atio.n one to another." And in m a r .  Hbom., sec. 521: 
"The general rule, as ordinarily stated, is that a brother or other 
r e l a t h  assisting another in  resisting a wrongful act directed against 

the latter can use no more force than the person he assists would 
(650) be entitled to use, and that interference to protect a relative is 

not justified where the relative was the aggressor in  the original 
difficulty. A person has a right to use violence in defense of another 
only when the imperiled person would have been justified in using it in 
his own defense. Both must have been free from fault in bringing on 
the difficulty." 

I n  Stanly v. Corn., 9 Am. St., 306; 86 Ky., 440, the Court, after 
discussing the right of one to defend himself, says: T o t  only, however, 
may he do this, but another miay do i t  for him. This other person, in  
such a case, steps into the place of the assailed, and there attaches to 
him not only the rights, but also the responsibilities of the on0 whose 
cause he e,spouses. I f  the life of such person be in  immediate danger 
and its protection requires life for life, or if such danger and necessity 
be reasonably apparent, then the volunteer may defend against it, even 
to the  extent of taking life, provided the party in  whose defense he acts 
was not in  fault." 

I n  Wood v. Xtate, 86 Am. St., 72; 128 Ala., 27: "One who inter- 
venes in a pending difficulty in  behalf of a brother and takes the life 
of the other original combatant, stands in  the shoes of the brother, in 
respect of fault in bringing on the difficulty, and he cannot defend upon 
the ground that his brother was in  iqminent and deadly peril and 
could not retreat, unless the la ttrr could have defended upon that ground 



N. C. ]  SPRING TERM, 1913. 

had he killed his assailant. Hence, in  such cases it is a m,aterial in- 
quiry whether defendant's hrother was in  fault in  bringing on the 
difficulty with the deceased." 

I n  S. v. Giroux, 26 La. Ann., 582: "The next exception was to the 
ruling of the judge refusing to charge the jury 'that if from the1 nature 
of the assault Giroux had reasonable grounds to believe that the life of 
his wife was in danger, or some felony was about to be committed upon 
the person of his wife, and was at the time of the killing being inflicted 
upon her person, then the killing was done in self-defense.' This would 
have required the judge to assume the fact that the assault upon the 
wife was without provocation, for, if the wife was the aggressor, the 
killing would not be excusable in self-defense." 

In Surginer v. State, 134 Ala., 125: "The right of one to use (651) 
violence in defense of another is recognized by the law only 
where the imperiled person would have been legally justifiable in using 
like violence in his own defense, and in no case is a necessity for acting 
in  self-defense regarded as ground for an acquittal unless the person 
seeking shelter thereunder was free from fault in bringing on the diffi- 
culty or had retired therefrom and was thereafter assailed." 

In  8. v. Cook, 78 S. C., 954. the circuit judge chargod the jury: 
"But if your brother or one near and dear to you provokes a difficulty 
or puts himself in the wrong and brings i t  on, the law does not allow 
you to go there, take his place and kill that man and say you are guilty 
of neither murder nor manslaughter. The law does not give the person 
who is near and dear to you the right to provoke a difficulty and then 
let you come in and kill some one, when he has brought i t  on himaelf, 
and get out of i t  by your saying he was near and dear to you, and you 
did the killing on that account. But if he was without fault in bring- 
ing on the difficulty, and the law would justify him in  defending him- 
self, you have a right to go in and defend him. But if he brings on 
the difficulty and you take part, you do it a t  your own risk; and if he 
took life under similar circumstances and would have been guilty of 
murder or manslaughter, and you go in, take his place, and take life 
under those circumstances, then you are guilty of murder or man- 
slaughter." This charge was sustained by the Supreme Court, and 
the Court says, after quoting from Hale and Wharton and citing other 
authorities in support of the principle: "We have endeavored to show 
the law as laid down by the circuit judge is firmly established. I t  is 
true, the rule may in  exceptional cases work hardship ; but the opposite 
rule would allow the innocent man who had been forced to strike in 
sdf-defense to be killed with impunity merely because appearances1 
happened to be against him at the moment a partisan of his antagonist 
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reached the scene of conflict. The duty seems urgent to enforce rather 
than relax the rule which admits of no excuse for taking human life 
except necessity." 

We are, therefore, of opinion that his Honor properly refused the 
instructions of the defendant, and that there is no error as to 

(652) Wallace Greer in the charge given. There are other exceptions, 
which we have considered and which require no discussion. 

As to Wattie Greer, the court was requested and refused to charge, 
"that if you believe the evidence in  this case, the defendant Wattie 
Greer is not guilty of homicide, and you are instructed to return a 
verdict of not guilty as to Wattie Greer." This prayer should have 
been given. 

There is evidence that Wattie and the deceased were engaged in a 
voluntary fight, but Wattie did not strike the fatal blow, and there is 
no evidence that he instigated it. The Attorney-General says in his 
brief: ('We have not found in the record that Wattie Greer had a 
deadly weapon; any evidence of a conspiracy between Wattie and 
Wallace, or an understanding or common purpose between them, or any 
testimony from which the act of Wallace could be imputed to Wattie." 

Although one may have had some difficulty with the deceased, he 
is not liable for a homicide committed a t  or about the same time by a 
third person who was acting independently, without any conspiracy 
or common design, even though the altercation brought on the fatal 
encounter, and the third person interfered to aid him. Title "Homi- 
cide," 21 Cyc., 692; see, also, Wharton on Homicide, secs. 50, 51; X. v. 
ISendaZl, 143 N.  C.,659; S. 21. Goode, 132 N.  C., 982 ; S. .v. FinZey, 118 
N. C., 1161; 8. 27. Howard, 112 N. C., 859; 8. v. Scates, 50 N. C., 420. 

There is no error as to Wallace Greer, and a new trial is ordered as 
to Wattie Greer. 

BROWN, J., dissenting: The1.e is evidence tending to prove that the 
defendant Wattie Greer and the deceased, Will Finney, engaged in an 
affray, and that both fought willingly, and that during the affray they 
clinched and fell, Finney on top, and that Finney drew his knife and 
stabbed Wattie and had his arm drawn back to stab him again, when 
defendant Wallace Greer rushed up and struck Finney on the head 

with an axe and killed him'. Wattie was unarmed, and at the 
(653) time was flat on the ground with Finney on top of him. The 

evidence of defendant Wallace tended to prove that Wattie and 
Finney were having some words about a quarter of a dollar; that Wal- 
lace separated them and stopped the quarrel; that Wallace turned away 
and went to his buggy and started to drive off; that he heard some one 
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exclaim, "Don't let Finney kill Wattie!"; that he turned and saw that 
Finney was astride of Wattie and had stabbed him and had his arm 
drawn back to stab him again; that Wallace grabbed an axe and struck 
Finne? on the head before Finney could stab Wattie again. 

I n  his charge his Honor made the guilt of Wallace depend exclusively 
upon the guilt of Wattie, saying: "His guilt or innocence would de- 
pend upon the question as to whether Wattie was at fault or not;  that 
is, as to whether Wattie engaged in the fight willingly or used language 
calculated or intended to bring on a fight." 

This charge is sustained by our precedents in case the jury should 
find that Wallace entered into the fight for the purpose of aiding Wattie ' 
and defending him in  the affray with Finney. 

I t  is well settled that "though a son may fight in the necessary de- 
fense of his father, yet the act of the son must receive the same con- 
struction as the act of the father." S. v. Brittaim, 89 N. C., 482; 
S. v. Johnson, 75 N. C., 175. This is upon the ground that these 
relatives stand in mutual relation one to the other, and where one 
enters into the fight to assist in  defending the other he becomes his 
confederate, and his act must have the same construction as the act of 
the aclsisted party. 1 IEale P. C., 484; 3 Blackstone, 3, and note; 

' S. v. Medlin, 126 N. C., 1127. 
Althoagh this doctrine has been severely criticised by some courts, I 

am not disposed to abrogate or qualify it. 
But there is a phase of this case which his Honor did not present to 

the jury, and which is not obnoxious to the authorities I have quoted. 
By several appropriate prayers for instruction the defendant Wallace 

Greer substantially requested the court to instruct the jury that if he, 
Wallace Greer, did not enter into the fight for the purpose of 
assisting and defending Wattie in his contest with Finney, but (654) 
struck the blow which killed Finney on a sudden emergency 
with the sole purpose of preventing Pinney from committing a felon- 
ious homicide, and such blow was necessary for that purpose, then 
defendant Wallace was justified, and the jury, if they so find, should 
acquit. 

I think this view of the evidence should have been presented to the 
jury. 

The e~idence tends to prove that had Finney succeeded in  stabbing 
Wattie the second time, and had killed him, he would have been guilty 
of a fenonious homicide, and that the blow administered by Wallace 
prevented such result. Wharton on Homicide, sec. 533, thus states the 
law: 

539 
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I n  section 533 i t  is said: "Rona fide belief by the defendant that a 
felony is in  process of commission, which can only be averted by the 
death of the supposed felon, makes the killing excusable homicide, 
though if such belief be negligently adopted by the defendant, then the 
killing is manslaughter. . . . I f  A honestly and without negligence 
on his part believes that B is in  the process of committing a felony, 
which can only be arrested by B's death, A is excused in  killing B." 
See, also, sections 537 and 539. 

"It is the duty of every man, whether an officer of justice or private 
citizen, vi7ho sees a felony attempted by violence, to prevent it if possi- 
ble, and in  the performance of his duty such person has the legal right 
to use all means which appear to him as a reasonable man to be neces- 
sary to make the resistance and interference effectual, and if the felony 
cannot be prevented by other means, he is justified in taking life." 21 
Enc. of Law, 207. 

"A homicide is justifiable when committed by necessity and in good 
faith in order to prevent a felony attempted by force or surprise, such 
as murder . . . To justify the killing, however, i t  must be done in 
good faith and under an honest and reasonable belief that such felony 
is about to be committed, and that the killing is necessary in order to 
prevent its accomplishment, and must be done while the person is in 

the act of committing the offense, or after some act done by 
(655) him, showing an evident intent to commit such an offense." 21  

Cyc., 798, 799. 
These authorities show that if it appears that a person is about to 

commit a felony upon another, a third party has the right to take the 
life of the one about to commit the felony, if he believes i t  is necessary 
in  eider to prevent the felony, and a man of ordinary firmness and 
intelligence would have reached the same conclusion. 

I think there is a well marked distinction between the case where 
there is only an intention to prevent a felony and that in which the 
third party, whether related or not, espouses the cause of one of the 
participants to defend him in the contest. I n  the latter case the par- 
ties, in  law, become coifederates and their relation becomes mutual. 
I n  the former case a third party is excused, even in  taking human life, 
if the sole motive which prompted him to interfere was to prevent the 
perpetcation of a felonious homicide, and the1 jury should also be satis- 
fied that the facts, as they appeared to him,, were such as might rea- 
sonably have convinced a man of ordinary firmness and intelligence 
that such a felony was about to be committed. 
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The distinction is recognized by the Supreme Court of Michigan in 
People v. Curt&, 52 Mich., 617, in  which i t  is held that a dangerous 
felony may be forcibly prevented by any one who is not himself in the 
wrong directly or by complicity. 

Under the common law the right of mutual defense was given to 
nearly all the domestic relations, but there is no principle of the com- 
mon law which denies to a relative the right to prevent the combission 
of a felonious homicide to the same extent and under the same circum- 
stances as one not related may prevent it. 

When one intervenes in a fight for the sole and only purpose to pre- 
vent the commbssion of a felonious homicide, and uses no more force 
than is reasonably necessary, he is not considered as fighting in defense 
of any one, but only to uphold the law of the land and to prevent'the 
destruction of human life. The principle of justification in  such case 
is broader than the mere idea of self-defense. I t  is founded upon duty 
to the State and not to an individual. Upon the same principle 
private citizens may arrest felons to prevent escapes, without war- (656) 
rants. S. v. Bryant, 65 N. C., 327. There can be no doubt that 
this defense would be open to the defendant Wallace Greer upon the 
evidence in this case, had he not been the brother of Wattie. The fact 
that he is his brother ought not to deprive him of the benefit of it. 

WALKER, J., concurs in  the dissenting opinion of BROWN, J. 

Cited: S. v. Ga.cldy, 166 N. C., 347. 

STATE v. ROBINSON ROGERS AND WALDO McCRACKEN. 

(Filed 28 May, 1913.) 

1. Constitutional Law-Trial by Jury-Twelve Men. 
Under the common law and the State and Federal Constitutions the 

word jury signifies twelve men duly impaneled in the case to be tried. 

2. Same-Attempted Waiver-Judgment, Motion in Arrest of-Procedure- 
Another Panel. 

A trial by jury in a criminal action cannot be waived by the accused, 
and though by express agreement and his conduct, and that of his at- 
torneys, he may have agreed that his case should be tried by only eleven 
men, or have attempted to waive his right to have twelve, his subse- 
quent motion on the trial in arrest of judgment on the ground that the 
jury, being composed of eleven men, was not lawfully constituted, should 
be granted, the procedure then being to impanel anofher and lawful jury. 

CLARK, C. J., dissenting. 
.541  
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APPEAL by defendant from Poushee, J., at Spring Term, 1913, of 
HAYWOOD. 

Indictment for murder. Before impaneling the jury the solicitor 
announced that he would not ask for a verdict of murder in  first degree. 

One of the jurors was taken ill, and the trial proceeded with eleven 
jurors. 

The defendants were convicted of manslaughter and sentenced to the 
penitentiary. 

I n  apt time they moved in arreist of judgment as well as for a new 
trial, upon the ground that they were not tried by a lawful jury 

( 6 5 7 )  of twelve men. His  IIonor, upon such motion, rendered the 
following judgment : 

BINDING O F  FACT. 

As the ground fbr a new trial contained in said t h o  affidavits of 
defendants, to wit, that they were tried by a j u q  composed only of 
eleven men, the court is of the opinion that the defendants are not 
entitled to any finding of fact on this matter, and so holds; but if the 
Supreme Court is of a contrary opinion, then he makes the following 
findings of fact : 

That this case was called for trial on Wednesday morning of the 
first week, when the solicitor moved for a continuance on the ground of 
the absence of two witnesses to the shooting-one being sick in bed in 
Canton and the other in  South Carolina. Defendants resisted the con- 
tinuance and insisted on a trial at  this term, and the court denied the 
motion for continuance; that the entire afternoon was consumed before 
a jury was selected; that the defendants did not exhaust their peremp- 
tory challenges; that the jury, after being impaneled, was in  charge of 
an officer for the night who was daly sworn; that Thursday morning, 
before any evidence had been offered, the solicitor asked that the jury 
be excused, and in  the absence of the jury stated to the court that since 
the adjournment he and counsel for the defendant had discovered that . 
one of.the jurors selected was subject to fits; that he had recently been 
in Johns Hopkins Hospital and a part of his brain removed, and that 
he was liable to lose his mental balance if subjected to much mental 
strain, and that in  the opinion of counsel he was not mentally competent 
to sit on the jury; that the Etate was willing to call in another juror 
or to make a mistrial or to get an entirely new panel; that counsel for 
defendants insisted on proceeding with eleven men, and thereupon it 
was agreed in  open court by the defendants, speaking i n  open court 
through their counsel. and the solicitor for the State, that the case 
would proceed with eleven jurors, and that the clerk should make 
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no record of the fact that one of the jury had been excused by (658) 
consent; that defendants waived their right to haye a full panel, 
and that no point should ever be raised that only eleven nlen xvere in 
the jury box; and thereupon the court excused said juror and directed 
the trial to proceed; that the two defendants are men of more than 
ordinary intelligence; that McCracken is about 27 or 28 years of age 
and the defendant Rogers about 40 years of age, and their families are 
prominent and .wealthy; that both these defendants are possessed of 
suiEcient mental capacity to understand and did understand that both 
they and their counsel mere entering into said agreem,ent, and they 
having elected and consented to proceed with eleven jurors, the court 
consented to this course. 

These defendants were represented by four able and experienced 
counsel, one of whom has filled the office of solicitor for two terms. 

That the trial proceeded through Thursday, Friday, Saturday, and 
on Monday the court delivered the charge to.the jury; that the defend- 
ants were present during this time, during the sessions of court (being 
under good bonds, the court did not order them in custody during the 
progress of the trial) ; that the jury returned their verdict Monday 
afternoon. 

At  the request of defendants' counsel, the court gave them until 
Wednesday of the second week before pronouncing the judgment of the 
court, and on Wednesday the defendants again stated that they were 
not ready, and asked for another day, so the court gave them until 
Thursday a. m. 

On Thursday the defendants filed said affidax-its, and this mas the 
first time it was suggested that they would attempt to repudiate their 
solemn agreement; that the defendants mere represented by the same 
counsel throughout the entire telrnl of court; that the defendants did 
not ask to discharge their original coui~sel nor did said counsel ask to 
withdraw from the case, but the same counsel who made the agreement 
made the motions aforesaid for a new trial. 

Wherefore the court is of the opinion that by their conduct (659) 
defendants are estopped to set up the claim that there Kere only 
eleven men i n  the jury box, and the court denies the motion, and the 
defendants except. 

Wherefore the court denies the motion and the defendants exckpt. 
H. A. FOUSHEE, 

Judge Presiding. 
The defendants appealed. 
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Aftorney-General and Assistant Attorney-General for the State .  
W.  T .  Crawford, Bryson  & Black,  J .  M.  Queen, and J .  W .  Xtam,ey 

for defendants. 

BROWN, J., after stating the case: I t  is elementary that a jury, as 
understood at common law and as used in our constitutions, Federal 
and State, signifies twelve men duly impaneled in the case to be tried. 
A less number is not a jury. Trac t ion  Co. v. H o f ,  174 U. S., 91. 

I n  L a m b  v. Lamb,  4 Ohio St., 167, Chief Justice T h u r m a n  said: 
"That the term 'jury' without addition or prefix imports a body of 
twelve men in a court of justice, is as well1 settled as any legal proposi- 
tion can be." Opin ion  of the Justices, 41 N.  H., 550; United States 
v. 1363 Rags  of Merchandise, 2 Sprague, 85; United Xtates v. R. R., 
123 U. s., 113. 

I n  S. v. S c ~ u g g s ,  115 N. C., 805, it is held that, "The jury provided 
by law for the trial of indictments is composed of twelve men; a less 
number is not a jury, and a trial by a jury in  a criminal action cannot 
be waived by the accused." 

I n  S. v. Stewart ,  an indictment for assault and battery, Justice Ashe 
says: "It is a fundamental principle of the common law, declared in 
Magna Carta, and again in our Bill of Rights, that no person shall be 
convicted of-any crime but by the unanimous verdict of a jury of good 
and lawful men in  open court. Art. I, sec. 13. The only exception 
to this is where the Legislature may provide other means of trial for 
petty misdemeanors, with the right of appeal. 

"The court here has undertaken to serve in  the double capacity of 
judge and jury, and try the defendant without a jury, which i t  

(660) had no authority to do, even with the consent of the prisoner." 
Citing 1 Bish. Cr. Law, 759. 

I n  S .  v. Hol t ,  90 N .  C., 750, an indictmient for cruelty to animals, i t  
is held that a jury trial cannot be waived by the defendant in a criminal 
action. 

The defendant may plead guilty, or nolo contendere, or autrefois con- 
vict,  a r ~ d  of course the impaneling of a jury is unnecessary; but when 
he pleads not guilty in  cases, such as this, where a trial by jury is guar- 
anteed by the organic law, he must be tried by a jury of twelve men, 
and he cannot waive it. S.  v. Illoss, 47 N. C., 66; Cancemi v. People, 
18 N. Y., 128. 

I t  would have been much safer for his Honor to have followed the 
settled precedents of this Court, and have discharged the jury and 
impaneled another. 



N. C.] SPRIN'G TERM, 1913. 

Innomlions in settled methods of procedure are generally unwise, 
ebpecially in criminal cases. I n  this connertion it is xell to remember 
the words of Chief Justice Xerrimon, ((-4 great danger arises from 
practices and precedents that insidiously gain foothold and power in 
courts of justice by inadvertence and iack of due consideration. . . . 
I n  the econoniy of time, the hurry of business, lack of attention, hasty 
consideration, irregular methods of trial are adopted, allowed, and tol- 
erated, and thus vicious practices spring up, creating sources of danger 
to constitutional right." S. c. Bolt ,  supra. 

New trial. 

CLARK, C. J., dissenting: The Constitution, Art. I, see. 13, pro- 
vides: "Xo person shall be convicted of any crime but by the unani- 
mous verdict of a jury of good and lawful men in  open court." Section 
19 of the same article provides: "In all controversies at  law respecting 
property the ancient mode of trial by jury is one of the best securities 
of the rights of the people, and ought to remain sacred and inviolable." 
The right to trial by jury is beyond controversy, both in civil and 
criminal cases. 

There can be 110 controversy either that the jury here referred (661) 
to means '(twelve men," not because there is any reference to 
trial by jury in Magna Carta, or that it would have any authority if 

. there was, but because our Constitution, made by our people for our 
own government, provides for a jury, and the word "jury" must be 
given the signification which it had w h ~ n  the Constitution was adopted, 
which mas a jury of "twelve men." I n  some States a jury now niay 
consist of less than twelve, and in several a unanimous verdict is not 
required. The Supreme Court of the United States in passing upon 
this matter has held, in several cases, that the number that should 
com,Tose a jury, and whether unanimity should be required or not, is 
entirely a matter for the people of each State, and that the Fourteenth 
amendment does not impose any restrictions upon the States in this 
regard. The requirement in the Fifth and Sixth amendments to the 
Federal Constitution of a jury trial is held a180 to apply only to the 
Federal courts. This matter has been fully discussed and has been 
settled in Hurtado v. California, 110 U .  S., 516; Caldwell v. Tesas, 137 
U. S., 692 ; Leeper c. Texas, 139 U. S., 462 ; Brown v. ATew Jersey, 175 
U. S., 172, and many other cases. 

I n  111an;weZZ v. Dow, 176 U. S., 581, in  sustaining a conviction by a 
jury of eight, as provided by the Constitution of Utah, Mr. Justice 
Pecklzam reriews the authorities to the above effect, approves them, 
and says, amgong other things: "It is emphatically the case of the 



I N  T H E  SUPREME COURT. [I 62 

people by their organic law providing for their own affairs, and we 
are of opinion they are much better judges of what they ought to have 
in  these respects than any one else can be. The reasons given in the 
learned and most able opinion of Mr. Justice Mathews in  the HiGrtado 
case for the judgment therein rendered, apply with equal. force in  r e  
gard to a trial by a jury of less than twelve jurors: The right to be 
proceeded against only by indictment and the right to a trial by twelve 
jurors are of the same nature and are subject to the same judgment and 
the people in the several States have the same right to provide by their 
organic Iaw for the change of both or either." See, also, Cooley Const. 

Lim. (7 Ed.), 455 et seq. 

(662) Neither the Federal Constitution nor Magna Carta has any 
bearing upon the subject. There have been law writers and 

judges who have stated that Magna Carta, ch. 39, guaranteed the right 
of trial by jury; but this view originated at a time when historical 
statement., were received with less investigation than at present. Magna 
Clarta was but one of several agreements made between King John 
(and later by his son Henry 111) on the one side and the insurgent 
barons on the other. Magna Carta was sealed (not signed) on Friday, 
19 June, 1215, in the meadow of Runnymede (then a little island) on 
the river Thames, 3 miles below Windsor Castle, and in sight from its 
towera. I t  was an agreement between the King on the one hand and 
the great barons on the other. The words therein, " j u d i ~ i u r n  suorum 
parium," had no reference to a trial by jury. McKechnie Magna . 

Carta, 158, 456, 45'7; 1 Pollock and Maitland Hist. Eng. Law, 392. 581. 
About 50 years before, at  the Assizes of Clarendon, 1166, Henry I1 
instituted the germ of the grand jury, which a t  first consisted of twelve 
men ( 1  Pollock and Maitland, 131), but thorough investigation has 
shown that the petty jury was not known in  England till nearly 150 
years after Magna Carta. A t  first the verdict was rendered by a 
majority; that is, seven was a valid verdict. Britton I, 31. There 
had been, further back, in  remoter times, instances in which the wit- 
nesses were called upon to aid the judicial officer in passing upon a 
criminal offense. But that cannot be mistakeln for the jury which when 
gradually instituted soon became of the fixed number of twelve, and 
from which witnesses are excluded. Magna Carta could not refer to 
the "jury," which was then unknown. 

Besides, the word " judic izm" does not mean "jury," but ('judgment." 
McKechnie Magna Carta, 407'. What the barons meant i n  Magna 
Carta was not that every one should have the right to an impartial 
trial by jury, for at  that time juries were unknown, and the common 
people had indeed less consideration from the mail-clad barons than 
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from the King. What the barons did stipulate for was a "special 
privilege" for themselves. The King, when in need of money, had been 
in the habit of sending his officials and judges to try charges, most 
often trumped up, against wealthy barons, and extorting large 
supplies out of them. Therefore this stipulation in Magna (663) 
Carta granted them the special privilege that when the King had 
any charge against one of their order he should not send his judges 
against them, but the charge should be tried by men of their own order, 
i. e. ,  by barons. They were to be convicted and sentenced, not by the 
King's judges, as the common people were, but they were subject only 
to "judicium suorum pnrium," i. e., to the "judgment of their equals." 
The common people might be tried by the judges, who were all ap- 
pointed by the Xing and removable at  his pleasure. But the barons 
and bishops made him agree that when he had any charge against them 
they should be tried and judged "by their peers," that is, by men of 
their own order. The judges were con~nioners, and not the peers or 
equals of the barons, who would hare scorned tke idea of being tried 
by them. 1 Polloclc and Xaitland 'Hist. Eng. Law, 152, 539, 581. 
The judges were the equals of other freemen, and could try them,. As 
to the vast masses of the people, the majority of whom were not even 
freemen, they mere guaranteed no trial except in the barons' courts, who 
were practically their owners. The barons, therefore, in stipulating 
for a trial of "every freeman" by their peers, were stipulating for a 
special pivilege exempting them from the jurisdiction of the King's 
courts. This privilege under the circumstances may have been very 
necessary for their protection, for the judges were the King's agents. 
But the provision cannot be lauded as guaranteeing to us ('trial by 
jury," which was then an unheard of institution, and to which the 
barons would under no circun~stances have submitted. I n  NcICechnie 
on Magna Carta the original sources of information are marshaled 
and interestingly discussed. 

King John possesred no power he could confer upon or withhold 
from the people of this State. No agreements made between him and 
his barons, which were constantly broken, can restrict or bind us. 
Magna Carta and other similar contracts between them are of interest 
as historical documents of a stage far below ours in the derelopment of 
human rights. They confer no riqhts upon us, still less do they restrict 
our right to self-government. We base our right to this, not 
upon a grant from any king, but upon the inherent power to (664) 
govern ourselves, restricted only by the Constitution and laws 
which we ourselves have made. These old documents are useful only 
to explain the meaning of words which we have used. 
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Some one with small knowledge of history has spoken of "the great 
lawyers v~ho  drafted Alagna Carts." But there were no professional 
lawyers in England till the statute of Edward 1 in 1291-76 years 
later. Indeed no one could represent another in Court ex-en as a friend 
till the statute of Merton in 1236, 2 1  years after Xagna Carta. And 
until long after Magna Carta all the judges were ecclesiastics, except 
very rarely a layman, not a lawyer. 

I t  is universally held that in civil cases trial by jury is sin~ply a 
right or priailege, and can be waived, unless there is some statute for- 
bidding it. 24 Cpc., 149; 17 A. and E. (2 Ed.), 1097, and nunzerous 
cases cited by both. Embraced in  these decisions is also, as a corollary, 
the proposition that in civil cases, by consent, less than twelve mlay 
find a verdict. 

I n  criminal cases there is a wide diversity in the courts. I n  some 
States it is held that a jury can be waiued in all criminal cases, as in 
civil cased, and in otliers it is held that a jury cannot be waived except 
in  misdmrneanors, and in still others i t  has been held that a jury cannot 
be waiwd in any criminal case. There is nearly the same diversity 
as to the right in ci.iniinal cases of the defendant to agree that the 
verdict may be rendered by less than twelve men or dispensing with 
unanimity, except that there are two or three States which, while hold- 
ing that a jury cannot be waived, yet hold that by consent of the 
defendant the jury may consist of less than t ~ e l v e  men, as in this case, 
otherwiq there would be a mistrial. The authorities on these propo- 
sitions may be found, 24 Cyc., 150, 153; 17 A. and E. (2 Ed.), 1098, 
in numerous cnses there citacl. For  centuries in criminal cases a 
defendant retained his right to the ancient mode of "trial by battel," 
and could not be tried by a jury except by his consent. Hence the 
formula we still retain, "How will you be tried?" and the reply, "By 
God and my country," i. e., by a jury. 1 Legal Hist. Essays, 657. 

As the right to a trial by jury is guaranteed equally by the Constitu- 
tion in civiI and in criminal cases alike, it is difficult to understand 
why if it is a requirement and not merely a privilege, it can be waive 1 
in one class of cases and not in the other. This distinction is not based 
upon the constitutional phraseology, but upon the view which has hap- 
pened to be taken by the incumbents of the bench in each State. Among 
the States which hold that a jury trial can be waived in criminal cases 

are Arkansas, Connecticut, Iowa, Kentucky, Louisiana, Nevada, 
(665) New Jersey, Massachusetts, Michigan, Missouri, Minnesota, 

Pennsylvania. Among the cases on the point whose reasoning 
is most worthy of consideration are 8. v. Kaufman, 51 Iowa, 579; 
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Corn. v .  Dailey, 66 Mass. (12 Cush.), 80; Murphy 23. Corn., 58 Ky. 
(Net.) ,  365; S.  c. Snckett, 39 Minn., 69; @om. 2;. Sweet, 4 Pa. bist., 
136; 8. v. White, 33 La. Ann., 1219; and there are others. 

I n  this State it has been held that while in civil cases a jury trial 
can be maived, this cannot be done in criminal cases. 8, v. Stewart, 89 
N. C., 864; S. v Holt, 90 N.  C., 513. S.  v. Scruggs, 115 N. C., 805, 
holds, as in  S. v. Holt, that a jury trial cannot be waived, but it does 
not directly pass on the point whether by consent a rerdict may not be 
rendered by a lesser number, though that is a reasonable inference. 

There can be no reason shown upon the face of the Constitution why 
a jury trial should be held to be a privilege in civil cases, but an iron- 
clad requirement in  criminal. We, however, have, as just said, no 
case in vhich it has been expressly held that the trial, at the request of 

. the defendant, cannot proceed with eleven jurors. I t  would seem that 
it could, as the Constitution also guarantees the defendant a right to a 
"speedy trial." Among able opinions to this effect are Bhaw, C. J. ,  in 
Corn. v. Dailfy, 66 Nass. (12  Gush.), 90; 8. c. Saclcett, 39 Minn., 69; 
Simpson, C. J., in Xurphy o .  Corn., 58  Ky. ( 1  Met.), 365. To similar 
purport, S. c. Borozcsky, 11 Nev., 119 ; Conally v. State, 60 Ala., 89; 
8. v. Xaufman, 51 Iowa, 578. The following cases also hold valid the 
waiver of any jury in criminal cases. 8. v. Worden, 46 Conn., 349; 
Dillingham, v. Statr, 5 Ohio State, 280; Edwards v. State, 45 N.  J .  I,., 
419 ; Ward v. People, 30 Mich., 116; 3. v. Mansfield, 41 Mo., 470 ; 
S. v. Cox, 8 Ark. (3 Eng.),  436; and there are others. 

I t  was at  the instance and by the request of the defendants in this 
case that, one of the jurors becoming incapacitated, no mistrial was 
entered, and i t  was agreed that the case should proceed with elelyen 
jurors and that no entry should lx made. The judge finds that "the 
solicitor moved for a continuance on ground of the absence of 
two witnesses to the shooting, one being ill and in bed and the (666) 
other in South Carolina. The defendants resisted the continu- 
ance, and insisted on a trial at that term, and the court denied the 
motion for continuance. The defendants did not exhaust their peremp- 
tory challenges. The jury was impaneled and an officer sworn, Wednes- 
day. The next morning, before any evidence had been offered, the 
solicitor asked for the withdrawal of a juror because since the adjourn- 
ment he and the counsel for the defendants had ascertained that one of 
the jurors was subject to fits, and that counsel did not think he mas 
mentally competent to sit on the jury; that the State was willing to 
call in another juror or to make a mistrial or to get an entirely new 
panel, Counsel for defendants insisted on proceeding with eleven men, 
and thereupon i t  was agreed in open court, the defendants speaking in 



I N  T H E  SUPREME COURT. [ I62  

open court, through their counsel, and the solicitor for the State, that 
the case, would proceed wit11 eleven jurors, and that the clerk should 
make no record of the fact that one of the jury had been excused by 
consent; the defendants waived their right to have a full panel, and 
stated that no point should ever be raised that only eleven men were in 
the jkry box; and thereupon the court excused said juror and directed 
the trial to proceed; the two defendants are men of Inore than ordinary 
intelligence, McCracken being 27 or 28 years of age and the defendant 
Roqers about 40 years of 'age, and their families are prominent and 
wealthy; both these defendants are possessed of sufficient mental ca- 
pac,ity to understand and did understand that both they and their 
counsel were entering into said agreement and electing to proceed with, 
elever, jurors by their assent, and that the court consented to this course. 
These defendants were replesented by four able and experienced coun- 
s ~ l ,  one of whom has filled the office of solicitor for txo  terms." The 
trial occupied four d a p .  No objection was made as to the juror being 
excused until two days after the verdict. The defendants did not ask 
to discharge their counsel nor did counsel ask to withdraw, and the 
same counsel who made the agreement made the motion in arrest of . 

judgment upon the ground that it was invalid. 
(667) The prisoners have had every right and privilege which is 

guaranteed them by the Constitution. They thought i t  was to 
their benefit to proceed with eleven jurors, and asked that i t  should be 
done. The courts may well scrutinize closely all offers to waive a jury 
trial in criminal cases, because the defendants may act unadrisedly in 
some cases, and the consequences may be serious. But this should not 
cause the Constitution to ba construed differently as to the trial by 
jury in civil cases and in criminal cases. 

I n  the present case the court finds as facts that the prisoners were 
men of intelligence and means and were represented by several able 
counsel, one of whom was formerly solicitor for that district for eight 
years. The prisoners do not show that they suffered any detriment in  
the course of the trial. They have had a fair  trial and they have been 
deprived of no constitutional right. 

A defendant has a constitutional right to a speedy trial by jury. 
Yet he w a i ~ e s  this provision by obtaining a continuance. A plea of 
guilty dispenses with a jury trial altogether. Why, therefore, cannot 
a defendant agree to accept a verdict by e l e ~ e n  jurors when he has 
competent counsel and is himself intelligeat, and both his counsel and 
himself think i t  for his interest to do so? Especially when this is done 
with the consent of the court and the solicitor representing the State. 
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T h e r e  i~ nothing to indicate tha t  the  prisoners suffered a n y  prejudice 
f r o m  the  absence of the other  juror ,  a n d  they ought not to  obtain a b y  
benefit b y  their  breach of good fa i th .  

Cited: 8. c., 166 N. C., 389. 

I STATE v. MOSES DRAKEFORD. 

~ (Filed 28 May, 1913.) 

1. Indictment-Assault-Proof VariancecInterpretation of Statutes-Former 
Jeopardy-Defenses. 

Where the indictment charged an assault, etc., upon "Lila" Hatcher, 
and the evidence tended to show that it was made upon "Liza" Hatcher, 
and upon defendant's motion'the court directed an acquittal for the rea- 
son that  the names were not idem sonans, but held the defendant to ap- 
pear and answer a t  the next term of the court to the charge of assault, 
etc., upon "Liza" Hatcher, i t  is Meld, ( 1 )  that the variance between the 
charge in the indictment and the proof was immaterial (Revisal, sec. 
3254) ;  ( 2 )  that, notwithstanding, the plea of "former jeopardy" on the 
second trial could not be sustained, as the instruction in the former 
action was a t  the prisoner's request, and had not the effect of placing 
him in jeopardy. 

2. Criminal Law-Jurors-Expression of Opinion-Grand Jurors. 
Where a petty juror had sat upon the grand jury a t  a former te$m of 

the court, when a true bill for assault, etc., had been found against the 
defendant, upon which the action was dismissed a t  the instance of de- 
fendant for defect in the indictment, and the present trial is upon an 
indictment correcting this error, objection thereto cannot be sustained 
when the juror, on his voir dtre, has stated that  he had not formed or 
expressed an opinion, and i t  does not appear that he was present as a 
grand juror, or had then voted upon the indictment. 

3. Jurors-Xotion to_ Set Aside-Court's Discretion-Appeal and Error. 
A motion to set aside a verdict because of a defect as  to one of the 

jurors is addressed to the discretion of the trial court, from which n o  
appeal lies. 

1 4. Criminal Law-Prisoner's Statements-Custody--Duress-Evidence. 
Where a criminal offense is  charged, statements made to an officer of 

the law by the prisoner are  not incompetent because the defendant was 
in  custody or jail a t  the time, unless there was duress, threats, or 
inducements. 

APPEAL by defendant  f r o m  Bmgnzu, J., a t  J a n u a r y  Term, (668)  
1913, of RICHXOND. 

551 

L 
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Attorney-Generd Bickatt and Assistad Attorney-Gcnel-a1 Culvert for 
t/w ,State. 

D. J .  Cashwell and J.  R. XcLcndon for prisoner. 

CLARK, C. J. The prisoner ~ v a s  indicted for rape upon "Lila" 
Eatcher, On the trial the evidence showed that it had been committed 
on ('Liza" Hatcher. The prisoner's counsel insisting th,at the names 
were not idem sonans, and that there was a fataI variance between the 

charge and the proof, the court granted the mo 
(669) oner and instructed the jury to find the defen 

of rape upon "Lila" Hatcher, but held him to appear at  the next 
term of court to answer the charge of committing rape upon "Liza" 
Hatcher. This bill was so found, and when the prisoner was put upon 
trial his counsel pleaded "former jeopardy." 

The court properly overruled the plea of former jeopardy. The 
names might well have been held idem sonans, or, at the most, an im- 
material variance, and the former trial should have proceeded. X. 2.. 
Lane, 80 N .  C., 407; S. 2'. Collins, 115 N.  C., 716, and numerous in- 
stances there collected; 29 Cyc., 272-277; 21 A. and E. (2d Ed.), 313- 
316. 

But the prisoner having been discharged on the former trial at his 
own instance, cannot now avail himself of this defense. I n  12 Cyc., 
266, i t  is said: "Where the accused has secured a decision that an 
indictment is  void, or has procured its being quashed, or has been 
granted an instruction based on its defective character, directing the 
jury to acquit, he is estopped, when subsequently indicted, to assert 
that the former indictment was valid," citing U .  8. v. Jones, 31 Fed., 
725; J o y  v. Xtate, 14 Ind., 139; S. v. Meekins, 41 La. Ann., 543. 

On the same page, 12 Cyc., 266, it is further said: "If the accused 
is acquitted by the direction of the court on the ground of material 
variance, he cannot plead the acquittal as a bar, for he has never been 
in  jeopardy, and when tried on a new indictment, the crime then alleged 
is not the  same as in  former indictment. And it has been held that if 
the accused on the prior trial maintained that the variance was mate- 
rial, and the court directed a verdict of acquittal on that ground, he 
cannot subsequently on his plea of former acquittal allege or prore that 
i t  was not material," citing very many cases which sustain this propo- 
sition; among them, 8. v. Birmingham, 44 N.  C., 120; S. v. Revels, ib., 
200; S. v. Xherrill, 52 N.  C., 694. 

Where a verdict of acquittal is directed a t  the request of defendant 
upon the ground that the indictment is fatally defective, he cannot, on 
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being again prosecuted, claim that the fornler indictment was in 
fact good, and that he has been in jeopardy under it." 17,  A. (670) 
& E. (2 Ed.), 615, and cases there cited. 

Clark Criminal Law, see. 174, says that a defendant may waive his 
right to plead former jeopardy, either expressly or impliedly, in  many 
cases, citing instances, and among them specifies, '(where he procures 
a verdict or judgment to be set aside on his motion in  arrest or for a 
new trial." I n  2 Russell Crimes, 61, the same is held as to this same 
offense, citing nunla-ous authorities. I n  1 Archbold Pleading (8  Ed.), 
344, are many decisions to the same effect. Among the cases there 
cited are Corn 2). Mortirner, 2 Virg. Cases, 325, which holds that where 
"a prisoner is acquitted of burning the barn of Josiah Thompson, he 
cannot plead this acquittal in bar of indictment for burning the barn 
of Josias Thompson, the real owner, when the acquittal was on' the 
ground that the name of the true owner was not set out properly on 
the first indictment." 

While, as we have said, the court on the first trial should have held 
that the names were idem sonalzs, or certainly should have held that the 
variance was immaterial under Revisal, 3854, yet, as the defendant 
insisted upon the alleged defect in the bill, and procured the judge to 
direct the verdict of not guilty upon the ground of that variance, upon 
all the authorities as well as upon the reason of the thing, he cannot 
now insist that he was in jeopardy on the fornler trial. The judge 
having held, a t  his instance, that there was no evidence to connect him 
with an assault upon Lila Hatcher, he cannot now contend that he was 
in  jeopardy on a trial for an assault upon Liza Hatcher. This would 
be trifling with the administration of justice. Of course, counsel are 
at  liberty to ascertain how any proposition of law that is respectfully 
made and urged "will strike the court." But the court cannot be im- 
pressed with the suggestion that the prisoner m-as put in jeopardy on a 
folmer trial when the court held, a t  the instance of the prisoner him- 
self, that he was not charged with the offense for which the judge 
bound him over to the succeeding te;r.m, at ~ ~ h i c h  this indictment was 
signed and upon which he has now been convicted. 

The other exceptions do not require discussion except the (671) 
seventh, which is that one of the jurors who tried the prisoner 
was on the grand jury which found the first bill, on which the defend- 
ant was acquitted. &side from the fact that it was not this bill, i t  does 
not appear, even if i t  were this bill, that he voted in passing upon it. 
He  mag not have been present when the bill was found. On his voir 
dire the juror stated that he had not formed nor expressed an opinion 
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as to the guilt or innocence of the prisoner. There is nothing to show 
to the contrary. Certainly v e  cannot presume that the juror answered 
untruly. 

I t  has always been held by us that a motion to set aside the T-erdict 
because of a defect as to o.ne of the jurors conies too late after  verdict, 
and addresses itself only to the discretion of the court. IValker, J., i n  
X. v. Lipsconzb, 134 IT. C., 697. I n  that  case it mas shown that the  
juror was under 21  years of age. I n  8. 2%. Yanl tsby ,  130 N. C., 664, 
the same ruling was made where a relationship was discorered after 
verdict between the prosecuting witness and a juror, and the court . 

there cited many other cases where a disqualification of a juror on 
divers grounds had been found after verdict, and in all ~ ~ h i c h  cases the 
court held that  the matter rested in the discretion of the tr ial  judge, 
and that the refusal of the motion Tws not reviewable on appeal. 

We will merely mention as to exception 5, that statements made to 
an officer are not incompetent simply because the defendant was a t  the 
time in custody or jail, unless there nTas duress, threats, or inducements. 
8. v. Jones, 145 N. C., 471; X. v. Bohanon, 142 N. C., 695; S. v. Rorner, 
139 N. C., 603; 6'. c. Exurn, 138 N. C., 600. 

X o  error. 

Czted: S. 7l. Christy, I f 0  N. C., 783. 

(672) 
STATE v. CLAUDE BLACKWELL. 

(Filed 28 May, 1913.) 

1. Murder-Self-defense-Reasonable dpprehension-Deceased's Dallgerous 
Character-Evidence. 

Upon a trial for murder, where self-defense is relied on, the violent 
or dangerous character of the deceased niay be shown in evidence when 
there is proof that the deceased knew thereof at the time of the homicide, 
and there is direct evidence of d i e  facts showing, or tending t o  show, 
tbat the prisoner acted under a reasonable apprehension that his life 
was in danger or that he was in danger of great bodily harm; or when, 
owing to the circumstantial character of the evidence, the nature of the 
occurrence is left in doubt. 

2. Instruetions-If the Jury Beliere the E~idence-Incorrect Expressions- 
Words and Phrases-Appeal and Error. 

An expression in a prayer for special instruction, "if the jury believe 
the evidence," preliminary to a direction to the jury as to how they 
should find upon stated phases of the evidence, is not exact, and a refusal 
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to give a n  instruction thus worded will not be held as reversible error, 
though when adopted by the court i t  is not ground for a new trial unless 
clearly prejudicial. 

3. Xurder-Self-defense-Reasonable Apprehension-Instructions for Jury. 
Where the defense to  a charge of murder relied on is that the prisoner, 

in  committing the homicide, was in reasonable apprehension of his life, 
or of receiving great bodily harm from the deceased, and that the act 
was committed in self-defense, the reasonableness of this apprehension 
must be decided by the jury in  view of the facts, circumstances, and sur- 
roundings as they appeared to the prisoner a t  the time. 

4. Nurder-Instractions-Verdict-Harmless Error. 
The refusal to give a prayer for special instruction upon the question 

of murder in  the second degree is held not to be reversible error when a 
verdict for manslaughter is rendered, the error, if any, being rendered 
harmless by the verdict. 

5. Instrnctions-Contentions of Fact-Stateanents-Corrections-Xotice-Ap- 
peal and Error-Practice. 

An assignment of error on- the ground that the trial judge incorrectly 
stated to the jury the contentions of fact of the parties will not be con- 
sidered when i t  does not appear that i t  was called to the attention of the 
court in  time for him to have corrected it. 

6. Instrnctions Substantially Giren-Appeal and Error. 
Where the trial judge has fully and properly instructed the jury upon 

the law applicable to the facts, i t  will not be held as  reversible error that  
he did not adopt the language of substantially correct instructions ten- 
dered by the appellant. 

7. Murder-Self-defense-lnstructions-Bur of Proof. 
In this trial for murder, the judge correctly instructed the jury upon 

the question of self-defense, placing the burden on the defendant to 
fjatisfy the jury of every matter of excuse or mitigation, the killing with 
a deadly weapon having been admitted. 

8, verdictdgainst Weight of Evidence-Notions-Conrt's Discretion-Prac- 
tice-Appeal and Error. 

Where under proper instructions and competent evidence the jury 
have returned a verdict contrary to  the truth of the matter, the only 
remedy is by motion in the court below to set aside the verdict, and the 
action of the judge thereon is not reviewable on appeal. 

HOKE, J., concurring. 

APPEAL by defendant f r o m  Webb, J., a t  September Term, (673) 
1912, of MECKLEEBURG. 

T h e  defendant  w a s  indicted i n  the  court  below f o r  the  murder  of 
Dr. F r e d  Misenheinier, and was convicted of manslaughter.  The  er i -  
dence taken at the  t r i a l  i s  very volunlinous, covering nearly a hundred  
closely pr inted pages, and it will serve n o  useful purpose e ren  to  give a 
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full synopsis of it. The prisoner surely cannot complain if, for the 
purpose of passing upon his exceptions, we adopt his statement of the 
facts, as contained in the brief of his counsel. It is a fair and full 
statement for him, and while it omits reference to some of the evidence, 
which strengthens the case for the State, it is sufficiently accurate to 
present the essential facts and the contentions of the respective parties. 
TVe may add, though, that it did not appear that, if Dr. Misenheimer 
had earned a reputation for violence, when drinking, or under the in- 
fluence of liquor, the prisoner knew of it, but the e~~idence tended to 
show the contrary, as his first acquaintance with him was on the night 
before the altercation in the room took place. The statement of the 
facts by the prisoner's counsel is as follows: "The defendant, together 

with W. 1;. Langley and C. B. Skipper, were, on 25 May, 1912, 
(674) occupying a room in the Buford Hotel. Skipper, Porter, Beck- 

man, and Langley had registered for the room. Porter and 
Beckman left before the trouble started, and were not witnesses to the 
fight. Skipper had been drinking hard'for several days, and was in a 
very weak condition. Blackwell.came into the room on Friday after- 
noon about 5 o'clock. His room at the Buford Hotel had been assigned 
by the clerk to some one else, and upon the invitation of Skipper and 
Langley he went into their room about 6 o'clock that evening. Langley 
and Blackwell went to the Elks Club, where they met Dr.  Misenheimer, 
who inquired as to the condition of Skipper, who was sick, and volun- 
teered to walk back to the hotel with them. They all came back to 
the room which Skipper occupied and went t o *  bed about 10 o'clock 
that night. Langley waked up about 5 o'clock in the morning and 
waked Misenheinier and Skipper. Blackwell waked up and said he 
~vould have to go home, which was Lancaster, S. C., as had been planned 
the night before. Misenheimer and Skipper took another drink and 
went back to sleep. Langley stated that he hated to go away and leave 
Skipper in such a bad condition, and suggested that they wait until 
the afternoon train. Blackwell agreed to this, and they went back to 
bed. About 9 :30 or 10 o'clock on Saturday morning, Skipper and all 
of the remainder of the party woke up, and Langley ordered breakfast 
for all, to be sent to the room. During breakfast, Misenheimer began 
to abuse Langley. He then asked Langley for $2 to get a quart od 
whiskey. Langley replied that he had no money of his own except a 
$50 bill, and the remaining m'oney he had belonged to Skipper. Where- 
upon Skipper directed Langly to give Misenheimer $2, and Misenheime~ 
wrote a prescription and Langley sent out for a quart of liquor. When 
the liquor came Misenheimer borrowed a knife from Blackwell to open 
the bottle with, took a drink, went into the bathroom and got a stick 



N. C.] SPRING TIERN, 1913. 

about 2 feet 834 inches long and about 1% inches at one end and 1 
inch at the other, weighing about 11h pounds. This stick is what is 
commonly known as a 'plumber's ch~un. '  Nisenheinier took this stick 
and began beating around the room, chasing Langley and hitting 
at  Skipper. Then Misenheinler took the electric cord and pulled (675) 
it down and told Langley he was going to lynch him. H e  then 
began to pay attention to Blackwell. At first Blackwell did not at all 
reply to his attacks except to state, 'Quit that, Doc. ; it hurts.' Langley 
rverlt into the bathroom then to stop his bleeding nose, which had re- 
sulted from the encounter with Nisenheimer. He  atates that while he 
was there he heard three or four licks and heard an oath used. H e  
looked around and Misenheimer was staggering, saying that he was 
stabbed. The doctor was sent for, and he was taken to the hospital. 
Blacliwell testified that after Misenheimer had finished his attack on 
Skipper and Langley and had beaten up the room pretty thoroughly 
mith the stick he came oT7er to the bed where he lap and pulled it domn, 
and then Blackwell arose and got his shirt, and Xisenheinler asked him 
where he was going, using an oath. Blackwell ssid he was going to 
dress and get out of the room, and Nisenheimer then lockcd the door 
and threw the key under the beld and stated, mith an oath, that he mould 
knock the block off the first man that went out of the door. Blackwell 
then took up his shirt and go t  his knife off the bed, where Xisenheimer 
had thrown it after using i t  to opern the bottle of xvhiskeg, and put it in 
his shirt pocket. Later he went after his slippers which mere under 
the bed. Misenheimer thought he was going to get the key, and said if 
he did get i t  he would kill him, and began beating him over the head. 
He  continued to beat him over the head until Blackwell picked up the 
knife off the floor where i t  had fallen from his shirt pocket, and struck 
him mith it. Misenheimer was taken to the hospital, and died after 
lingering several weeks. The defendant then went to Lancaster under 
the belief that Xisenheimer mas not seriously hurt, but came bac& 
voluiitarily when requested by the police. The defendant offered abun- 
dant evidence as to his good character, and also showed that he was 
not the C. C. Blackwell upon whom the State endeavored to fix a bad 
character. The only eye-witnesses who testified as to the transaction 
were the defendant, Claud Blackwell, and the witness W. L. 
Langley. The defendant offered evidence tending to show that (676) 
the wound could not be caused by the knife introduced by the 
State. Upon this point experts disagreed, and there is positive evi. 
dence that the knife shown to the jury was the one used." 

The follom~in~ errors were assigned by the prisoner: 
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. "1. The court erred in refusing to admit evidence of the violent and 
dangerous character of the deceased while under the influence of whis- 
key. The error in this is that there was e~yidence of self-defense, and 
violent and dangerous character in  cases of homicide is admissible when 
there is evidence of self-defense. 

"2. The court r e f ~ ~ s e d  the praycr of the defendant to instruct the 
jury 2s follows: 'If you b,elie~-e the eTidencs, the deceased did beat the 
defendant with a stick and without provocation from him, and was 
about to strike him again when the defendant stabbed him. And the 
defendant had a right to resist the assalult of the deceased upon him 
by force. and had a further right to use a weapon to repel the assault, 
and he was not required to confine himself to his natural force and 
strength or to retreat, and the only question before you is whether or 
not he reasonably thought such force was necessary to repel the assault, 
and if he so thought, you ought to acquit him.' 

"3. The court refused the prayer of the defendant to instruct the 
jury as follows: 'If you beliex-e the evidence, the deceased struck the 
defendant sexrere blows sereral times with a stick, and was attempting 
to strike him again when defendant stabbed him, and the defendant 
had a light to stab the deceased at the time if he reasonably thought1 
such stabbing was necessary to prevent the deceased from killing him 
or inflicting severe bodily harm upon him; such stabbing would not be 
excessire force ~mder  these circumstances, and you should acquit the 
def endai~t.' 

'(4. The court, in its charge, stated the contentions of the defendanb 
erroneously, as follows: 'And the defendant says that he went to the 
bed to o.ct his shirt, and while hc was ~ u t t i n g  it on, the penknife fell to 

the floor, and while he was m the act of getting his knife and 
( 6 7 7 )  putting on the shirt, the deceased again struck him and told him 

he was going to kill him.' 
''5. Among other rcquests, defendant asked the court to charge: 'It 

you believe the evidence, the defendant is not guilty of murder in thb 
second degree, and you will so find.' The court refused thls charge, 
and fully defined murder in the second degree to the jury, and left the 
question to the jury of the guilt or innocence of the defendaut of the 
charge." 

The court gave a very clear and elaborate charge to the jury, explain- 
mg fullv anrl correctly the different degrees of homicide with reference 
to the particular facts of the case, and also the contentions of the State 
and the prisoner, and among other imtructions were thz following: 

"1. The inquiry in this case is whether the defendant is guilty of 
murder in the second degree or manslaughter, or killed the deceascd 
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in self-delfense, and, therefore, is not guilty. Although the law raises 
a presumption that the defendant is guilty of nzanslaughter, that pre- 
sumption can be removed by evidence in the case. I t  is not necessarg 
that the evidence should remove the presumption beyond a reasonable 
doubt, in order that you should acquit the defendant, but you must be 
satisfied only that the defendant struck the fatal blow in self-defense. 
I n  other words, such satisfaction need not be established beyond a rea- 
sonable doubt nor by the greater weight of the evidence, but through 
and by means of any evidence in the case that causes such satisfaction. 

"2. The defendant contends that, at the time the fatal blow was 
given, he apprehended or believed that the deceased was about to take his 
life or do him great bodily harm. I f  that apprehension or belief was 
a reasonable one, and the defendant acted under the apprehension or 
belief that he was going to suffer death or great bodily harm, he was 
justifisd in  killing the deceased, as it would be a case of self-defense, 
and you will acquit the defendant. 

''3. I n  passing upon the reasonableness of his belief or apprehension, 
it is not proper or just to the defendant that you should judge him by 
the circun~stances, as yo; are now sitting and looking coolly back 
upon the transaction, in the light of the evidence; but you (67'8) 
should put yourselves in the situation of the defendant and sur- 
round yourseloes with the same circumstances that surrounded him, and 
then determine whether or not his apprehension was reasonable, if you 
find that he had such apprehension. 

"4. The defendant contends that when he stabbed the deceased, the 
deceased had stricken him sel-era1 times with the stick introduced in  
evidence. He  contends that he had requested the deceased to stop beat- 
ing or striking him, and had made an effort to leare the room in order 
to escape from the deceased; that he was sitting upon the bed putting 
on his shoes; that the deceased had locked the door and thrown the key 
under the bed and threatened to kill any one who went out. Defendaat 
contends that, while he vras sitting on the bed, the deceased struck him 
several times with the stick, against his protest, and while he was in 
the act of striking him again, he picked up the knife from the floor 
and stabbed the deceased, and at  the time of such stabbing, he (the 
defendant) had reasonable grounds to believe and did believe, had 
reasonable grounds to apprehend and did apprehend, that the decelaseed 
was about to kill him or inflict great bodily injury upon him. The 
court charges you that, if you believe these contentions to be true, as 
heretofore it has charged you, the defendant was justified in stabbing 
the deceased, and you should render a verdict of not guilty. 

"5. So, gentlemen, coming back to the main proposition-what oc- 
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curred at the time of the stabbing, and what was going on at that time? 
What was the character of the assault, if any, by the deceased upon the 
defendant, and vhat  kind of weapon was he using? I repeat, if the 
defendant has satisfied you that, at the time the defendant struck this. 
fatal blon?, he had reasonable grounds to apprehend and did apprehend, 
reasonable grounds to belie~e and did be1ie.c.e-taking into considera- 
tion the character of the assault and the weapon used-that he mas 
then in imnzinent danger of death or great bodily harm, and struck 
under those circumstances, it would be your duty to acquit him and. 
find him 'Not guilty.' I f  he has failed to so satisfy you, or if you find 

that he struck the deceased because he was irritated and mad 
(679) at h im;  struck him at a time when he did not have reason toi 

apprehend and did not apprehend, nor reasonable grounds to 
beliere and did not beliex-e, that he mas in imminent danger of death 
or great bodily harm, but struck him because, as I said, he was' ma& 
at him; because he wasn't going to take any more from him1; struck him 
because he had been previously stricken with a stick by the deceased, 
and not because he was in imminent danger of suffering death or great 
bodily harm, then it would be your duty to find him guilty of man- 
slaughter; and if he struck him with malice, it would be your duty to 
find him guilty of murder in the second degree." . 

The court gave these further instructions: 
"6. There must be a present impending peril to life, 01- great bodily 

harm, either real or so apparent as to create the honest belief in the 
mind of the defendant that there is an existing necessity to take the 
life of the person intended to be killed at  the time that he attempts 
to take it. 

"7. As I have stated to you, the burden is upon the defendant, he 
having admitted that he slew the deceased, to satisfy you, not beyond 
a reasonable doubt, not by the greater weight of the evidence or the 
preponderance of the evidence, but to satisfy you that at  the time he 
struck this fatal blow that took the life of Dr. Misenheimer, that he 
mas excusable for doing so. 
"8. Row, gentlenien of the jury, give this matter your serious con- 

sideration. I t  is important to the State and to the defendant. Take 
the case and make up your verdict." 

As already stated, the defendant was convicted of manslaughter, and 
after reserring his exceptions, brought the case here by appeal. 

Attorney-General Bicket t ,  Assistnnt -1ttorney-General C a l v e ~ t ,  and 
ClurlLson & Duls  f o ~  the State .  

CaudZe & Delnney,  Osborne, Cocke & Robinson,  and R. 8. Stewart  
for defe7dant.  

560 



N. C.] S P R I N G  TERX,  1913. 

WALKER, J., after stating the case: The plea in this case was self- 
defense. The prisoner offered el-idence to show that the deceased was 
a violent and dangerous man when under the influence of liquor, 
and there was e~idence tending to show that he had been drink- (680) 
ing just before he was cut mith the knife by the prisoner. For 

' the  purpose of testing the competency of the proposed eridence, we will, 
therefore, assunie that he was under the influence of liquor at  the time 
he assadted the prisoner mith the stick. There was no offer to ,show 
that the prisoner, at the time of the altercation, knew of the alleged 
character of deceased as a ~ i o l e n t  and dangerous nian. Upon this 
question, the law of this State is well settled by numerous decisions, 
however it may be in other jurisdictioiis, though we believe that the1 
great weight of authority sustains the view of this Court. The general 
rule prevailing in niost of the jurisdictions is that such ex~idence is not 
adnlissible, and in this State such a general rule is well settled, but i t  
is subject to exceptions depending upon the peculiar facts and circum- 
stances of each case. I t  has been said that these exceptions are now 
so well defined and established by the current of the more recent deci- 
sions that they have assumed a specific formula, and h a ~ e  themselves 
become a general rule subordinate to the principal one. S. v. Turpin, 
77 N .  C., 473. As at present understood and formulated, the rule may 
be thus stated: As a general rule, evidence of the character of the 
deceased is not relevant to the issue in a trial for homicide, and conse- 
quently it is not permissible to show his general reputation as a dan- 
gerous or violent m,an; but when there is evidence showing, or tending 
to show, that the prisoner acted in self-defense, under a reasonable 
apprehension that his life was in danger, or that he was in  danger ofl 
great bodily harm, evidence of the character of the deceased as a 
violent and dangerous man is admissible, provided the prisoner, at the 
time of the homicide, knew of such character, or the nature of the 
transaction is in doubt. 25 A. and E. Enc. ( 2  Ed.), 281; 5 ibid., pp. 
872 and 873, where many cases are collected in the note which sup- 
ports the text, and among them are cited S. 7%. Turpin, supra; S. v. 
Hensley, 94 S. C., 1082, and 8. v. Rollins, 113 N.  C., 722. 

The reason why it is necessary for the prisoner to have known of the 
character of the deceased as a violent and dangerous man is well 
stated by Justice Bynurrz in Turpin's case, supra, at p. 477: (681) 
"Where one is drawn into combat of this nature by the very 
instinct and constitution of his being, he is obliged to estimate the 
danger in  which he has been placed, and the kind and degree of resist- 
ance necessary to his defense. To do this he must consider, not only 
the size and strength of his foe, horn he is armed, and his threats, but1 
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also his character as a violent and dangerous man. I t  is sound sense, 
and we think sound law, that before a jury shall be required to say 
whether the defendant did anything more than a reasonable rqan should 
have done under the circumstances, i t  should, as far as can, be placed' 
in the defendant's situation, surrounded with the same appearances ofl 
danger, with the same degree of knowledge of the deceased's probable 
purpose which the defendant possessed. I f  the prisoner was ignoranh 
of the character of the deceased, then the proof of i t  would have been 
inadmissible, because his action could not have been influenced by the 
dangerous character of a man of which he had no knowledge." I n  
Hensle$y's case, at p. 1032, the Court said on this point: "If the pris- 
oner did not have knowledge of such character of the deceased (for 
violence), then such evidence mould not be competent, because it could 
not be inferred that he acted upon facts of which he was ignorant." 
The present Chief Justice said in Bollins' case: "The evidence of the 
homicide v a s  not circunlstantial, and though the plea of self-defense 
mas set up, it did not appear that the prisoner knew the character of; 
the deceased for violence. Evidence to show such character was, there- 
fore, properly excluded." I t  is also competent to sho~v the character 
of the deceased as a violent and dangerous man when the eaidence is 
wholly circumstantial and the character of the encounter is in doubt. 
The difference in the two kinds of cases is pointed out in S. v. Byrd, 
121 N. C., 654: "Ex-idence of the general character of the deceased as a 
violent and dangerous man is admissible where there is evidence tending 
to show that the killing may have been done from a principle of self- 
preserration and, also, where the evidence is wholly circumstantial, and 
the character of the transaction is in doubt. We think that threats 

made by the deceased against the prisoner come under the samei 
(682) rule. I f  the threats are not comnaunicated to the prisoner, and 

the character of the deceased is unknown to him, such evidence 
is not admissible, when offered only to show self-defense, because facts 
of which the prisoner had no knowledge could have no effect upon his 
mind. S. v. Turpin, supra; X. v. Ilensley, supra; 8. 2.. Rollins, supra. 
But where the evidence is wholly circumstantial, testimony of the 
violent character and threats of the deceased, eTTen if unknown to the 
prisoner, are admissible as tending to show the inherent probabilities 
of the transaction. S.  c. Turpin, szcp~a; X .  v. Bencley, supra. I n  the 
latter case the syllabus appears to differ from the opinion. While this 
principle has been doubted in  some cases, we think i t  is correct and its 
adoption the only way of reconciling apparently conflicting opinions." 
See, also, S.  c. Qooch, 94 N.  C., 987; X. v. Summer, 130 N .  C., 718; 
S. v. Exurn, 138 N. C., 600; S.  v. Baldztifi, 155 N. C., 494; 8. v. Price, 
158 N. C., 641. 
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Our reference to 8. 2;. B p d ,  and to the language quoted thelrefrom, 
must not be taken as an authoritative statement by us now of the rule 
where the evidence is circumstantiaJ, for in this case the testimony is 
not of that character, as the details of the encounter were g i ~ e n  in 
evidence by eye-witnesses, who testified substantially to the same facts. 
The present case has not been brought within either branch of the rule, 
for although there was evidence of self-defense, the character of the 
deceased for violence, if established, was not known to the prisoner, 
nor was the evidence circumstantial, nor was the nature of the trans- 
action sufficiently in doubt. I n  no viev, therefore, was it relevant to 
show the character of the deceased. 

The instructions requested by the defendant, and the subjects of his 
second and third assignments of error, were properly refused. TTTe 
have said that the expression, "if the jury believe the evidence," pre- 
liminary to a direetion as to how they should find upon such belief, i s  
i(' inexact" and should be "eschewed" by the judges, though when used 
it is not ground for a new trial, unless clearly prejudicial. Xossaman 
v. Cruse, 133 N. C., 470; X e r - y e l l  c. Dudley, 139 11'. C., 51. But 
a judge should not be required to use that form of expression, (683) 
especially if it mill mislead the jury as to their province in pass- 
ing upon the facts or restrict them in the exercise of their propel? 
function as triers of the facts. The prayers were too strongly worded, 
and they are further objectiollabla as leaving the' question of reasonable 
apprehension as to the prisoner's danger entirely too much to him, when 
it is one for the jury to decide, though in aiew of the facts, circum- 
stances, and surroundiags as they appeared to the prisoner at the time 
of the homicide. S. v. Turpin, supra; 8. v. Barrett, 132 N. C., 1005. 
We thus stated the principle in Burrett's case: "The reasorlableiless 
of his apprehension must always be for the jury, and not the defendant, 
to pass upon; but the jury must form their coi~clusion from the facts 
and circulnstanccs as they appeared to the defendant at the time ha 
committed the alleged criminal act. I f  his ad\-ersary does anything 
which is calculated to excite in his nlind, while in  the exercise of ordi- 
nary firmness, a reasonable apprehension that he is about to assail him 
and take his life, or to inflict great bodily harm, it ~vould seem that the 
lam should permit him to act in obedience to the natural impulse of 
self-preservation and to defend himself against what he supposes to be 
a threatcned attack, c ~ e n  though it may turn out afterwards that her 
mas misled; provided, always, as we have said, the jury find that hid 
apprehension r a s  a reasonable one and that he acted with ordinary 
firmness." The prisoner must not only hare thought that he mas i n  
danger of his life or of receiving great bodily harm, but his apprehen- 
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sion must be based on reasonable grounds, to be found by the jury in, 
the manner we hare stated, and not by the prisoner. X. v. Cox, 158 
K. C., 638; X. v. Rimbrell, I51 N. C., 702; S. v. Dison, 75 N .  C., 275. 
The law is sufficiently lenient to him when it requires that he should be 
judged by the facts and circumstances as they reasonably appeared to 
him. S.  c. Sash, 88 N. C., 621; S. v. Gray,  ante, 608. But the prin- 
ciple of law attempted to be inrrolred in behalf of the prisoner was fully 
and correctly stated to the jury by the court in its charge. The prayer 

for instruction as to murder in the second degree, contained in 
(684) the fifth assignment of error, is erroneous in itself, in view ofi 

the facts; but if it had been correct, the error i n  refusing i t  
would have been harmless, as the jury did not conrict of murder in the 
second degree, but of manslaughter, A. 2'. Yates, 155 11'. C., 4509 
8. u. Wnfkins, 159 N. C., 480. 

The fourth assignment of error is without merit, as there is no 
substantial difference between the statement of counsel and the charge 
of the court in respect to the matter. I f ,  by inadvertence, the judge 
states any contention of counsel erroneously, it should be called to his 
attention, so that the mistake can be corrected. Jefress v. R. R., 158 
N. C., n t  p. 223 ; S. v. Cox, s u p a  

I n  this case, the judge charged the jury clearly and exhaustively 
upon every phase of the evidence. B e  1%-as not bound to adopt the 
language of the defendant's prayers for instruction, if they had been 
correct, but could select his own words, prorided they correctly ex- 
pressed the legal principles applicable to the facts. He properly placed 
the burden upon the defendant to satisfy the jury of erery matter of 
excuse or mitigation, the killing with a deadly weapon being admitted. 
S. v Quick, 150 K. C., 820;  X .  c. Yntes, supra; S.  c. Rcwe, 155 N. C., 
436; S. v. Ximonds, 154 N .  C., 197; S. v .  Emclley, 161 N. C., 290. I F  
the jury have returned a verdict contrary to the very truth of t h ~  
matter, the only remedy m w  by motion in the court below to set i t  
aside. We have no jurisdiction to reverse it, or to modify it, for that 
reason. The jury evidently found that the defendant did not act in 
self-defense, as explained by the court, when he struck the fatal blow, 
and therefore convicted him of manslaughter, upon the ground of legal 
provocation and the sudden heat of passion. 

A careful r e ~ i e w  of the record and case on appeal has disclosed no 
error in the trial of the case. 

No error. 

HOKE, J., concurring: I concur in the dieposition made of this ap- 
peal on the ground that all the eye-witnesses having been examined, there 
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is substantial agreement as to the objective facts of the occurrence, 
and their e~idence, to my mind, presents an instance where the 
character of the deceased was only relerant as bearing on the (685) 
reasonableness of the prisoner9s apprehension. I n  such case, 
evidence as to the character of the deceased as a violent, dangerous man, 
or threats of injury towards the prisoner, can only be received when 
such character is known or the threats have been communicated. But 
I do not assent to the proposition in so far  as embodied in the principal 
opinion, and expressed in several of the authorities cited, that the testi- 
mony ah to the character of the deceased or of previous threats towards 
the prisoner, when not made known to him, is only competent in  cases 
which rest upon circuinstantial evidence. On the contrary, I am 
clearly of the opinion that when there is eridence which tends to make 
out a case of self-defense, from the testimlony of eye-witnesses, and 
the character of the transaction is in doubt, evidence of the character 
of the deceased as a violent, dangerous man, 01- of threats by him, inl- 
porting serious menace to the prisoner, are both competent  hen it may 
tend to throw light on the occurrence and reveal the same in its true 
nature. To illustrate: if A and B have an altercation, and A kills B, 
on the trial, prisoner offers the evidence of eye-witnesses tending to 
show a homicide in his necessary self-defense, and that B mas in the 
act of conmitting a felonious assault with a deadly weapon and with 
intent to kill; e~idence from eye-witnesses, on the part of the Stated 
that no such assault was being made nor any demonstration with a 
deadly weapon. I n  such case, testimony that the deceased was a des- 
perado, one who mas in the habit of using deadly weapons, or that, a 
short time before, he had threatened to kill A, would be evidence of the 
first importance tending to establish the facts of the occurrence. 

Speaking to this question, i11 8. v. Raldwin, 155 N. C., at page 496, 
the writer, in a per cur ium opinion, said: "It was insisted, further, 
that his Honor made an erroneous ruling in excluding evidence of 
certain imcommunicated threats of the deceased uttered shortly before 
the homicide, tending to show animosity towards the prisoner and a 
purpose to do him serious bodily harm. I t  is now generally 
recognized that in trials for homicide uncomniunicated threats (686) 
a re  admissible (1) where they tend to corroborate threats which 
have been communicated to the prisoner; (2 )  where they tend to throw 
light on the occurrence and aid the jury to a correct interpretation of 
the same, and there is testimony u l t r a  sufficient to carry the case to 
the jury tending to show that the killing may have been done from a 
principle of self-preser~~ation, or the eridence is vholly circumstantial 
and the character of the transaction is in doubt. Turpin's case, 77 
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N. C*, 473;  S. z'. JIcIcer, 125 N, C.,  645; Hornigan and Thompson 
Self-defense, p. 927 ; Stokes' case, 53 S. P. ; Holler v. Stafe, Ind., 57 ; 
Cornelius 1;. Cornmon7uealth, 54 Ky., 539. I n  the present case, while 
there was evidence on the part of the State tending to show that the 
prisoner fought wrongfully and killed without necessity, there is testi- 
mony on his part tending to show a homicide in his necessary self- 
defense, and the proposed e~idence, tending as it did to throw light 
upon the occurrence, should have been received." 

I take this to be the correct and permissible deduction froin Turpin's 
case, supra, and the position, in iny judgment, is supported by the great 
weight of authority, many of the decisions being cited in the xell pre- 
pared brief of the prisoner's counsel, notably Wiggins T .  The People, 93 
U. S. ,  567; S. v. Thompson, 94 Oregon, 46;  8. T .  Kelly, 194 Mo., 300;  
S. v. Keener, I 8  Ga., 194;  Williunzs z;. State, 48 dmer. Rep. (Texas), 
239. 

Cited: Alezander v. States~dle, 165 N. C., 531 ; S. v. Cameron, 166 
N. C., 384;  S. v. Johnson, ib., 396;  S.  v. Pollard, 168 K. C., 121;  
8. v. Williams, ib., 197 ; Necins v. Hughes, ib., 478 ; Lloyd v. T'enable, 
ib., 536;  S. v. Wade, 169 N. C., 308 i Ball c. ~IIcCon~aneX-, 172 N. C., 
682; 8. c. Merrick, ib., 872;  S .  c. Jolznson, ih. ,  925;  X. 1;. Burton, ib., 
942; 8. v. Poster, ib., 964. 



INDEX 

NOTE.-T~~ reverse index will be found to embrace the distinctive subheads of the decided 
points, referring by number to the places where the decisions thereon are indicated, and the 
cases embracing them are called. I t  is hoped that in this manner, and by the emboyding of 
the sketch words in itnlics in this index, the practitioner may more readily find whether the' 
point he is looking up has been decided in  this volume, and, if so, where. 

ABANDONMENT. See Criminal Law, 16. 

ABATEMENT. See Actions, 1. 

ACTIONS.' See Parent and Child; Assistance, Writ of; Parties. 
1. Contracts, Written-Breach-Support of Another-Death o f  Obligee- 

Abatement-Ezecntors and Administrators-Parties-Courts-Rules. 
Where the obligor on a bond given for the support of another for life, 
and for a valuable consideration, has failed to comply therewith, and 
the obligee has since died, leaving the obligor responsible under the 
terms of the bond for moneys due for the former's reasonable sup- 
port, the action upon the bond, brought by the obligee, does not abate 
upon his death, and the Superior Court clerk has the authority to 
make his administrator a party (Revisal, sec. 417); or he could be 
made a party under Supreme Court Rule No. 46. Martin v. Martin, 41. 

2. dctions-Wrongful Death-Pnterpretation o f  Statutes-Ezeczrtors and 
Administrators-Partees-Trespass-Dnmages-he right of recov- 
ery of a defendant for wrongful death rests entirely by statute, and 
the right of action thereunder is only given to the executor or ad- 
ministrator (Revisal, sec. 59) ; and hence a husband may not recaver 
damages therefor in his action against the defendant in aggravation 
of damages caused by the defendant's tortious acts while trespassing 
on his lands. Hood v. Telegraph Co., 70. 

3. Demurrer - Mzsjoinder - Nultiplici ty o f  Actions -Interpretation o f  
Statutes.-Where it is alleged that the officers and chief stockholders 
of a bank, in order to merge with another bank, procured the indorse- 
ment of the papers in  bank by the plaintiffs upon the agreement that 
the defendants would also indorse them, all assuming a pro rata lia- 
bility therein, and that the defendants delivered these papers, many 
of which were worthless, to the other bank for the purpose of merger, 
but without having indorsed them as agreed; that  the plaintiffs have 
been forced by judgment to pay off some of these indorsed papers in 
a large amount: it  is Held that a demurrer for misjoinder of parties 
and causes of action is bad; for the'subject-matter of the action and 
the parties being the same, a multiplicity of suits was prevented. 
Revisal, see. 469 ( 2 ) .  Ayers v. Bazley, 209. 

4. Demurrer - Xisjoinder - Same Sz~bject-matter and Parties - Torts- 
Equity.-Where the stockholders of a corporation sue its officers for 
damages for their mismanagement and negligence in accepting worth- 
less paper, and inducing the plaintiffs to become indorsee thereon t o  
their loss and damage, and in failing to indorse these papers them- 
selves under an agreement to do so, the causes o f  action are  properly 
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joined, one sounding in tort and the other being to enforce an equita- 
ble right arising out of transactions connected v,ith the same subject- 
mattter. Ibid. 

5. Demurrer-Cause of Actzon-Misjoinder-Xotion to Div,de-Procedz~re. 
A demurrer for misjoinder of causes of action in a complaint is bad, 
the procedure being by motion to divide them. Ib:d. 

6. Demurrer-Good Faith-Answer Over - Procedure-Interpretation of 
Statutes.-Where a demurrer to a complaint is interposed in good 
faith, and overruled, the defendant is  entitled to answer over. Re- 
visal, sec. 506. Ibid. 

AFFIDAVITS. See Attorney and Client. 

AFFRAY. See Homicide. 

AGREEMENTS. See Motions; Appeal and Error;  Costs. 

AMENDMENT. See Constitutional Law. 

APPEAL AND ERROR. See Reference; Practice; Trials; Costs; Jurors. 
1. Judgment by Default - Undertaking - I ? ~ q u i ~ y  - Harmless Error.- 

Where, in an action of ejectment, plaintiff has obtained a judgment 
for the failure of defendant to give the undertaking required by Re- 
visal, sec. 453, the judgment is conclusive as to all matters therein 
determined; and where the judgment omits the inquiry a s  to dam- 
ages, but is rendered only as  to the plaintiff's title or right of posses- 
sion, the defendant cannot be heard to complain that  a final judg- 
ment had been entered. Patrick v. Dunn, 19. 

2. Appeal and Error-Instructtons-Presun~ptions.-Where the charge of 
the trial judge to the jury is not set out in the record on appeal to 
the Supreme Court, i t  will be presumed to have been correctly given. 
Smith v. R. R., 29. 

3. Motions-Exceptions-Assignments of Error.-It is the duty of the 
party appealing from an adverse ruling of the trial court, upon his 
motion to set aside a judgment for excusable neglect, to have re- 
quested the court to find the facts upon which the ruling was based, 
or his exception aptly taken of record to a refusal to  have done so at  
the appellant's request; and an assignment of error, which is no part 
of the record, but of the attorney in grouping the exceptions noted in 
the case on appeal, which merely states that the request was made 
and refused, unsupported by an exception of record, t ill not be con- 
sidered on appeal. However, the Court has examined the appellant's 
affidavits upon which his motion was based, and holds that therefrom 
excusable neglect is not shown. McLeod v. Gooch, 122. 

4. Appeal and Error-Two Appellants-When Tzoo Records Are Unneces- 
sary-Practice.-Where there are  two appeals by different parties 
in the same cause and on the same side, presenting exactly the same 
question, and they are  not antagonistic to each other, only one 
record is required. Though separate records are  sent up, it  is, 
however, immaterial except as  to the unnecessary expense. Pope v 
Lu~nber  Qo., 208. 

5. Appeal and Error-Trial-Presumptioms of Correcti~ess-Objectiorcs 
and Exceptions.-There being evidence in this case which would 
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justify damages for an entire breach of contract by reason of de- 
fendant's act in preventing the plaintiff from fulfilling his part, the 
Supreme Court, on appeal, will presume that the feature of the 
case relating to the measure of damages has been correctly tried, 
in the absence of error assigned therein. Westerman v. Fiber Go., 
294. 

6. Tax Sales-Tender as  Agent-Equitable Owner-Appeal and Error- 
Regularity of Trial-Presumptions.-The plaintiff purchased certain 
lands with the erroneous understanding that taxes for that  year 
had been paid. The lands were sold for these taxes, and he testified 
that  he had made a proper tender to the purchaser within the year, 
as  required by the statute, in  his own name and i n  the name of his 
grantor, which had been refused. The jury having found on this 
issue for the plaintiff, i t  is Held, that the question whether the 
plaintiff, as equitable owner, could make a legal tender of the taxes 
does not arise, the presumption being that the jury was correctly 
instructed, when no exception to the charge is taken and the charge 
does not appear in  the record. Green v. Dunn, 340. 

7. Appeal and Error-Btenograpkic Notes-Recol-d.-Transcribed stenog- 
rapher's notes of the evidence taken a t  the trial should not be sent 
up a s  a part of the case on appeal, nor will they be accepted as  
such when tendered in the Supreme Court for the first time. Ibid. 

8. Instructions-Appeal and Error-Favorable to Appellant-Harmless 
Error.-The appealing party cannot complain of error in a charge 
of the court which is in his own favor. Smathers v. Hotel Co., 346. 

9. Appeal and Error-Agreements of Record-Imtructions.-Where the 
parties to an action entered into an agreement in the trial court, 
which appears of record on appeal, that the judge should direct a 
verdict according to his ruling on the law, as  in this case, and 
should he hold a judgment relating to the land or certain convey- 
ances thereof to be color of title, the jury should find that the party 
claiming under them had held adverse possession sufficient to ripen 
his title, the agreement entered into will be held as  binding upon 
the parties, leaving only the ruling as to color to be passed upon 
on appeal. Burns v. Stewart. 360. 

10. Appeal and Error-Appeal. by Two Parties-One Record.-Where 
both defendants appeal to the Supreme Court on exceptions which 
are not antagonistic to each other, i t  is an unnecessary expense to 
send up separate records. Hagaman v. Bernhardt, 381. 

11. Appeal and Error-Evidence in  Xarrative-Waiver of Parties.-The 
requirements of the rule of the Supreme Court, that the evidence 
must appear in the case on appeal in narrative form, cannot be 
waived by the parties. Bank v. Fries, 516. 

12. Appeal and Errol--Appeal Bond-Laches-Xotion to Dismiss-Mo- 
tion to Reinstate.-It is necessary to comply with the requirement 
that  the appellant give bond unless permitted to appeal in  forma 
pauperis; and in this case, i t  appearing that the appellant had not 
given the required bond a t  the time the case was called, after sev- 
eral agreed continuances, in the Supreme Court, and that  upon 
appellee's motion, the appellant did not then offer to do so, the 
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appeal was properly dismissed, and a motion to reinstate, thereafter 
made a t  the same term, should not be granted. as no legal excuse 
for appellant's laches has been shown. Lunsforcl v. Alexander, 528. 

13. Appeal and Error-Pronzzse of Clerk to Xotzfy-Appellant's Laches- 
Legal Excuse.-A request to the clerk of the Supreme Court to 
notify an appellant of the time when his case will be reached in 
the call of the district to which i t  belongs is a mere matter of per- 
sonal courtesy, and not a legal obligation on the part of the clerk; 
and the appellant may not set up as an excuse for his laches in 
failing to be present, the failure of the clerk to reply. Ibid. 

14. Appeal Bond-Duty of Appellant-Laches--4ttorney and Client- 
Pr inc~pa l  and Agent.-Providing an appeal bond is the duty of the 
appellant and not of his attorney, and when the latter is authorized 
to act therein, he does so as  the agent of the party appealing, who 
is, in the relation of principal, responsible for his laches. Ibid. 

15. Appeal and Error-Stenographer's Notes of Trial-Case Settled by 
Judge-Remanding Case-Pi ocedure.-Where by the order of the 
trial judge in settling a case on appeal, the stenographer's notes of 
the trial are  set out as part thereof, in violation of the rule of the 
Supreme Court, the cause will be remanded, that a case on appeal 
be correctly stated; and in this case the Court allows the appellant 
fifteen days after the case reaches the county from which it  is 
appealed to serve his case, and the appellee ten days after such 
service to prepare and serve exceptions or counter-case. Fisher v. 
Lumber Co.. 531. 

16. Appeal and Er7-or-Failure to Work Roads-Judgment-Cost.-Pro- 
ceedings for failure to work the public roads are of a civil nature, 
from which an appeal lies in favor of the prosecutor, who has been 
taxed with costs. S. v. Bailey, 583. 

17. Kame-Presumptions-Evidence.-Where the Superior Court affirms 
the judgment of a justice of the peace in  proceedings for failure 
to work the public roads, and an appeal is  taken to the Supreme 
Court, without a statement of the case on appeal by the prosecutor, 
who has been taxed with the costs, the presumption is in  favor of 
the judgment appealed from; and as  the findings of fact of the 
Superior Court judge are conclusive, i f  there is evidence to support 
them, it  must be shown by the appellant that there was no such 
evidence. Ibid. 

18. Appeal and Error-Justice's Court-Failure to Work Roads-Costs- 
Buperior Court-Facts Reviewed.-On appeal from the judgment of 
a justice of the peace taxing the prosecutor with costs, in proceed- 
ings for failure to work the public roads, the findings of fact of 
the justice are reviewable by the Superior Court judge. Ibid. 

19. Appeal and Error-Superior Court-Failure to Work Roads-Judg- 
ment-Costs-A.@~mance of Findings-Presumptions.-Where in  
proceedings for failure to work the public roads, the Superior 
Court judge affirms the judgment rendered before a justice of the 
peace in the defendant's favor, i t  is a n  approval of the findings 
of fact as  well as  the conclusions of law; and where the justice 
of the peace has taxed the prosecutor with costs upon findings that 
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APPEAL AND ERROR--Continued. 
there was no reasonable ground for the prosecution, or that i t  was 
not required by the public interest, or that  the prosecution was 
frivolous or malicious, i t  is not necessary that  the Superior Court 
judge restate these findings in affirming the judgment. Ibid. 

20. Appeal and Error-Objections and Eaceptions-Unans?&ered Ques- 
tions.-Where the materiality of an excluded unanswered question 
does not appear of record, i t  will not be considered on appeal. fl. v. 
Wallace, 622. 

21. Appeal and Error-Service of Case-Extension of Time to Rerve- 
Written Agreement-Rules of Practice.-Any agreement for exten- 
sion of time to serve case or counter-case on appeal must be in writ- 
ing, or an agreement to that effect must appear of record, to be 
recognized in the Supreme Court; and where an appellee has waived 
any irregularity in the time for appellant to serve his case, he may 
not claim an extension of time, by an oral agreement, for service 
of his counter-case, when it  is  denied by the appellant that  such 
a n  agreement was made. Rule 39, Supreme Court, 140 N. C., 499. 
8. v. Black, 637. 

22. Instructions-Er?-orzeoz~s i n  Part-Regarclecl as  a Whole.-A requested 
prayer for special instructions i s  regarded as  a whole, and when 
erroneous in part, the refusal of the trial judge to instruct the jury 
in accordance with such parts as are correct will not be held for 
reversible error. S. v. Greer, 640. 

23. Instructions-Conlentions of Fact-Statements-Correctzons-Sotice- 
Appeal and Error-Practice,-An assignment of error on the ground 
that  the trial judge incorrectly stated to the jury the contentions 
of fact of the parties will not be considered when i t  does not appear 
that  it  was called to the attention of the court in time for him 
to have corrected it. 8 .  v. Blackwell, 672. 

24. Instructions Substantially Given-Bppeal and Error.--Where the trial 
judge has fully and properly instructed the jury upon the law ap- 
plicable to the facts, i t  will not be held as  reversible error that he 
did not adopt the language of substantially correct instructions ten- 
dered by the appellant. Ibid. 

25. Verdict-Against Weight of Evtdence-Motions-Court's Discretion- 
Practice-Appeal and Error.-Where under proper instructions and 
competent evidence the jury have returned a verdict contrary to the 
truth af the matter, the only remedy is  by motion in the count below 
to set aside the verdict, and the action of the judge thereon is not 
reviewable on appeal. Ibid. 

I ASSAULT AND BATTERY. 
1. Assault and Battery-Intent.-To constitute the offense of assault 

and battery by taking hold of another, there must be an intention 
to hurt  or injure, and where the act complained of is done with a 
kind intent, and so understood, unaccompanied by any injury, i t  
i s  not indictable. 8. v. Hemphill, 632. 

2. flame-Conflicting Evidence-Instructions.-Where i t  appears from 
the prisoner's evidence that in  order to save the prosecutrix from 
being led astray by designing men, he took hold of her for the 
purpose of carrying her to her relative, she freed herself from his 
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ASSAULT AND BATTERY-Continued. 
hold, and he did nothing further except to inform her relative of 
the circumstances, and there is also evidence tending to establish 
assault and battery, i t  is error for the court to charge the jury 
that upon the defendant's oTvn evidence he was guilty of the as- 
sault. Ibid. ' 

3. Assault and Battery-Intent Presumed-Questtons for  Jury.--The in- 
tent with which the act of laying hold of another is done may be 
inferred by the jury from the act itself, under the surrounding cir- 
cumstances, upon a trial for assault and battery; and when the act 
itself is unlawful, the intent is immaterial, or will be presumed. 
Ibid. 

ASSIGNMENTS OF' ERROR. See Appeal and Error. 

ASSISTANCE, WRIT OF. 

1. Writ of Assistance-Motions-Xotice-Procedure -Equity - Posses- 
sion.-A writ of assistance is one issuing from a court having equit- 
able jurisdiction for the enforcement of decrees or orders, conferr- 
ing a right to the present possession ar enjoyment of property, 
usually upon motion after notice duly served, when the right thereto 
is clear; and, a s  a rule, only against parties or persons bound by 
the terms of the decree. Clark v. Alclridge, 326. 

2. Partition-Issues-Superior Coz~rt-Writ of Assistance-Original Ac- 
tion-Procedure-Appeul and Error.-These proceedings to partition 
land were transferred to the Superior Court in  term, to t ry equitable 
issues as to the title therein arising, when the defendant intervened 
and claimed title under independent deeds, which proceeded to final 
judgment in  his favor. Upon motion properly made for a writ of 
assistance to put him in possession, a trial was had as  if in an 
original action: Held. though a writ of assistance appears to have 
been the proper method, the Supreme Court takes the view adopted 
by the parties and decides the case accordingly. Ibid. 

ASSUMPTION OF RISKS. See Master and Servant. 

ATTORNEY. See Constitutional Law. 

ATTORNEY AND CLIENT. See Appeal and Error. 
1. Pleadings-Verification-Attorney-Principal and Agent-Interpret& 

tion of Statutes-Substantzal Co?npliance.-An attorney of a party 
may verify the pleading if the action or defense be founded upon a 
written instrument for the payment of money only, which is  in the 

, attorney's possession, or if all the allegations of the pleadings be 
within his personal knowledge; but when so verified, the statute 
requires (which requirements must be substantially complied with) 
that the attorney set .forth in the affidavit his knowledge or the 
grounds of his belief on the subject, and the reason it  is  not made 
by the party. Revisal, sees. 488, 489, 490. Miller v. Curl, 1. 

2. Same-Defective Afldavits.--A verification of a complaint made by 
an attorney of the plaintiff, setting forth in the affidavit "that the 
facts set forth . . . as of his own knowledge are true, and those 
stated on information and belief he believes to be true . . . ; 
that the action is  based on a written instrument for the payment 
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of money, and that  said instrument is in his possession, and he 
therefore makes this verification pursuant to the provisions of 
the Revisal of 1905," does not comply with the requisites of the 
statute, and is defective in not stating the grounds of his belief 
and the reason why the party himself did not make the verification. 
Ibid. 

3. Bame-Attorney's Fees-Correction of Judgment-Harmless Error.- 
Where the Superior Court judge has refused to vacate an irregular 
judgment by default for the want of a n  answer, and the moving 
party has shown no meritorious defense, etc., and therefrom a n  
appeal is  taken by the defendant, the error of the lower court in 
reviewing the judgment and correcting it  so as  to exclude attorney's 
fees from the amount of the recovery is in favor of the appellant, 
of which he will not be heard to  complain. Ibid. 

4. Attorney and Client-Duty of Client-Laches-Judgment by Default. 
A party litigant should bestow upon his case that degree of care 
and attention which a man of ordinary business prudence usually 
gives to  his important business, and the laches of his attorneys in  
permitting a judgment by default to be taken therein against him 
is imputable to the client, McLeod v. Gooch, 122. 

AUTOMOBILES. See Negligence. 

BANKS AND BANKING. See Evidence, 25; Intoxicating Liquors, 1, 2. 
Bills and Gotes-Drafts, Bill of Lading Attached-Banks and Banking- 

Overdrafts - Deposits - Purchaser for Valz~e - Lzens -Evidence- 
Questions for Jury.-A vendor of goods delivered them to the car- 
rier, received a bill of lading therefor, drew on the purchaser with 
bill of lading attached to draft, indorsed the draft, deposited it  in  
a bank, which credited his account with the amount. The payee 
failed or refused to pay the draft, and the bank charged back the 
draft to the drawer, retained the draft with the attached bill of 
lading, and claimed to be a purchaser of the draft, and to have a 
lien on the cotton shipped. There was evidence that a t  the time 
of the transaction the drawer's account was overdrawn a t  the bank, 
and the amount of the draft went to his credit in  the bank in 
extinguishment of the debt; that  there was no agreement between 
the drawer and the bank that the former would protect the draft 
in  the event it  was not paid, but to the contrary; also that the 
dishonored draft was charged back to the drawer a s  a matter of 
bookkeeping: Held, if the drawer owed the bank, and the draft 
was discounted by i t  and the proceeds applied in  discharge of such 
balance, the bank became the owner of the draft, and a purchaser 
for value to that extent of the cotton described in the bill of lading; 
and, further, that charging the draf t  to the drawer's account was 
some evidence of the cancellation of the transaction, and payment 
by the drawer, open to explanation, which was also for the deter- 
mination of the jury. Latham v. Spragins, 404. 

BILLS AND NOTES. See Actions, 5, 6 ;  Receivers; Intoxicating Liquors, 1. 
1. Notes-Defenses-Fraud and Mzsrepresentations - Warranty - D a m  

ages-Pleadings-Counterclaim-The defense to an action upon a 
note for fraud and misrepresentation is essentially different to that 

I 573 
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BILLS AND NOTES-Continued. 
of breach of warranty, for in the latter case the instrument itself 
is not sought to be invalidated, and the remedy is for damages by 
way of counterclaim arising under the warranty. Bank v. Walser, 53. 

2. Notes-Warranty-Co~nprornise-hTew Note-Consideratton-Interpre- 
tation of Statutes.-Where one of several makers of a note agree 
with the payee that they shall be released from their obligations 
by giving a new note in a smaller sum, subject to the same condi- 
tions of warranty as  the old one, the giving of a new note is valid 
a s  a compromise under the Revisal, sec. 859, and the warranty in  
the former transaction is a part of the consideration for the new 
one, and is enforcible. Ibid. 

3. Ilotes-Contracts-Warranty, Breach of-Counterclaim-Evidence- 
Fraad  and Misrepresentations.-Where a note is  given in the pur- 
chase of a horse, and in an action thereon the defense is set up that 
by a collateral written agreement the horse was warranted to be a 
reasonably sure foal getter, and if otherwise, the maker of the note 
was to deliver him to the payee i n  good condition and receive in 
return one of the same breed, etc., evidence only that the animal 
sold was not as  represented in being a good foal getter is  irrelevant 
upon the question of fraud in the procurement of the note: and is 
alone competent, when properly pleaded, to show a breach of war- 
ranty that would entitle the defendant to recover damages upon 
his counterclaim. Ibid. 

4. Xotes-Holder i n  Due Course-Contracts-Warrantu-Performances- 
Indorsements-Guarantor of Pay?nerht.-Where a horse is sold upon 
the warranty that he is a reasonably sure foal getter, and if not 
as  3%-arranted, he was to be exchanged for one of like breed, etc., 
i t  is Held, in an action upon a note given for the horse, and held 
by one claiming to be a holder in  due course, for value, that  the 
maker of the note must show a refusal on the part of the seller 
of the horse to comply with the conditions of the warranty in order 
to defeat a recovery thereunder, and this doctrine applies whether 
the plaintiff is an indorsee or a guarantor of payment. Ibzd. 

5 .  Bills and Notes-Conditional-Reference to Other Papers-Xonnego- 
tiable-Equity-Interpretation of Statutes.-Where a promissory 
note given for the purchase price of timber refers to a deed and 
recites that it  is "subject to the provisions of said deed," it  is con- 
ditional in  form, and being dependent in i ts  provisions upon an 
outside paper, i t  is nonnegotiable and subject to the equities exist- 
ing between the original parties, in  the hands of a purchaser. Re- 
visal, see. 2151. Pope v. Lumber Go., 209. 

6 .  h'egotiable Instruments - "Value" - Interpretation of Statutes.-A 
holder of a negotiable instrument for value is one who acquired 
the instrument for a consideration sufficient to  support a simplr: 
contract, such as  a n  antecedent or preexisting debt; or a lien on 
the instrument arising either from contract or by implication of 
law, to the extent of the lien. Revisal, secs. 2173, 2175. Smathers 
v. Hotel Co., 346. 

7. Negotiable Instrunzents-Infirmity-"2Yotice"-Interpretafion of Stat- 
utes-Instructions-Appeal and Error.-To constitute notice of in- 
firmity of a negotiable instrument, the holder or transferee for value 
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before maturity must have had actual knowledge thereof or of 
such facis that  his action in taking it  amounted to bad faith; and 
notice that would put a reasonably prudent man upon inquiry is 
insufficient (Revisal, sec. 2205); and a charge to the jury will be 
held for reversible error that lays domn for the guidance of the 
jury the incorrect a s  well as the statutory rule of the sufficiency 
of the notice required. Ibid. 

8. Bills and Yotes-Drafts, Bills of Lading Attached-Indorser for Value 
-Lien on Shipment-Purchaser's Rights.-When a vendor of goods 
consigns them to the purchaser, takes a bill of lading from the 
carrier, intends to resume control over them, and draws on the 
purchaser for the price, and delivers the bill of exchange with the 
bill of lading attached to an indorsee for a valuable consideration, 
the consignee, upon receipt of the goods, takes them subject to the 
rights of the holder of the bill of lading to demand payment of the 
bill of exchange, and cannot retain the price of the goods on account 
of a debt due to him from the consignor. Lathawz v. Spragins, 404. 

BOND ISSUES. See Schoal Districts. 

BOUNDARIES. See Deeds and Conveyances; Trespass; Evidence. 

BURDEN OF PROOF. See Wills; Trials. 

BURNINGS. See Criminal Law. 

CARRIERS OF' GOODS. 
1. Carriers of Goods-Dangerous Si~ipments-Corf~oratzon Commission's 

Pozcjers-Interpretation of Statute.$.-The Corporation Conlmissian is 
given statutory powers in making orders and regulations for the 
safety, etc., of shippers or patrons of any public-service corporatian, 
and particularly to regulate the shipment of articles rendering trans- 
portation dangerous, such as inflammable articles of freight. Chap- 
ter 471, Laws 1907; Revisal. secs. 1066, 1099, and 1112. Tillery v. 
I?. R., 37. 

2. Same-Refusing Shipments-Penalty Statutes.-Where the Corpora- 
tion Commission has authorized and fixed and approved the charges 
for the transportation of baled hay, without expressly requiring its 
acceptance by the carrier when unbaled or loose, and by express 
provision it  does not require the carrier to receive "cottcn or other 
merchandise and warehouse the same unless the articles offered are 
in good shipping condition," etc., the carrier is  not liable, under the 
ruling of the Commission, for the penalty prescribed- by Revisal. 
see. 2631, for refusing to receive for shipment a carload of loose 
hay, such shipments evidently being of such a character as  to en- 
danger the property, not only of the carrier, but that of others 
received by the carrier for shipment. Ibid. 

3. Same-Bills of Lading-Loading by shipper-Acceptance-Principal 
and Agent.-Where the agent of a railroad company has permitted a 
shipper to load loose hay in its car, and has immediately wired for 
instructions, which are  received, refusing the shipment, and conse- 
quently the shipment is refused by him before issuing the bill of 
lading, the refusal to issue the bill of lading is a refusal to receive 
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the shipment, and the carrier is not liable for the penalty prescribed 
by Revisal, sec. 2631, upon the theory that  the rules of the Commis- 
sion, while not requiring the acceptance af the shipment, do not 
forbid i ts  acceptance by the carrier, and having accepted the ship- 
ment, the carrier is liable. Ibid. 

4. Carriers of Goods-Principal and Agent-Acceptance of Shipment- 
Bcope of Agent's Authoritu.-An agent of the carrier is  without au- 
thority from his principal to receive goods for shipment in  a con- 
dition prohibited by law. Ibid. 

5. Carriers of Goods-Cars Requested-Cars Furnished--4greed Rate- 
Interstate Commerce Commission's Rules-Interstate Commerce.- 
A consignor of an interstate shipment requested two cars of certain 
dimensions from the carrier, sufficient for the purpose, which the 
carrier was unable to furnish, though of a size constantly used; 
and i t  furnished for the shipment smaller cars, requiring four, upon 
which the freight rate was greater. These smaller cars were, under 
the circumstances, billed a t  the rate of the larger cars, and the 
consignee was charged the greater rate, which the shipper had to 
pay under his contract of delivery: Held, that while the rates fixed 
by the Commission should prevail against the other carriers, a s  to 
the one charged with the duty of supplying the cars a t  the point 
of shipment, or taking part in such initial arrangement, the shipper 
could recover, this being a case expressly provided for by the ruie 
of the Interstate Commerce Commission, and coming directly within 
i ts  terms. Furniture Qo. v. R. R., 138. 

6. Bills and Notes-Drafts, Bills of Lading Attached-Indorser for Valud 
-Lien on Shipment-Purchaser's Rights.-When a vendor of goods 
consigns them to the purchaser, takes a bill of lading from the car- 
rier, intends to resume control over them, and draws on the pur- 
chaser for the price, and delivers the bill of exchange with the bill 
of lading attached to an indorsee for a valuable consideration, the 
consignee, upon receipt of the goods, takes them subject to the rights 
of the holder of the bill af lading to demand payment of the bill of 
exchange, and cannot retain the price of the goods on account of a 
debt due to him from the consignor. Latham v. Spragins, 404. 

7. Bills and Notes-Drafts, Bill of Lading Attached-Banks and Ban!;- 
ing-Overdrafts-Deposits-Purchaser for V,alue-Liens-Evidence 
-Questcons for Jury.-A vendor of goods delivered them to the 
carrier, received a bill of lading therefor, drew on the purchaser 
with bill of lading attached to draft, indorsed the draft, deposited 
i t  in  a bank, which credited his account with the amount. The 
payee failed or refused to pay the draft, and the bank charged back 
the draft to the drawer, retained the draft with the attached bill of 
lading, and claimed to be a purchaser of the draft, and to have a 
lien on the cottan shipped. There was evidence that a t  the  time of 
the transaction the drawer's account was overdrawn a t  the bank, 
and the amount of the draft went to his credit in  the bank in 
extinguishment of the debt; that  there was no agreement between 
the drawer and the bank that  the former would protect the draft 
in the event i t  was not paid, but to the cantrary; also that  the dis- 
honared draft was charged back to the drawer a s  a matter of book- 
keeping: Held, if the drawer owed the bank, and the draft was 
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discounted by i t  and the proceeds applied in  discharge of such bal- 
ance, the bank became the owner of the draft, and a purchaser for 
value to that extent of the cotton described in the bill of lading; 
and, further, that  charging the draf t  to the drawer's account was 
some evidence of the cancellation af the transaction, and payment 
by the drawer, open to explanation, which was also for the deter- 
mination of the jury. Ibid. 

CARRIERS O% PASSENGERS. 
1. Carriers of Passengers-Ejecting Passenger-Allegations-Proof- 

Variance-Interpretation of Statutes.-A variance between the alle- 
gation and the proof must be of such a character as  to mislead 
the adverse party to the action; and where a railroad company is 
sued by a passenger for a wrongful ejection from i ts  train alleged 
to have been a t  a certain one of its stations, and upon the trial 
the evidence of both parties relates with unanimity to a certain 
other of i ts  stations, the variation will not be deemed a s  material. 
Revisal, sec. 515. Edwards v. R. R., 279. 

CHARTER. See Constitutional Law, 3. 

CITIES AND TOWNS. See Municipal Corporations. 

CLAIM AND DELIVERY. 
1. Claim and D.elivery-Replevy-Final Judgment-Return of Property-- 

Measure of Damages.-Where the recovery of personal property is  
sought, with the ancillary remedy of claim and delivery, and the 
defendant has replevied the property and judgment has been finally 
rendered in the plaintiff's favor, i t  is proper for the judgment to 
require the return of the property, if to be had, and, if not, for i ts  
value as assessed by the jury, with damages for its detention. Re- 
visal, sec. 570. Hendricks v. Ireland, 523. 

2. Claim and Delivery-Judgments-Costs and Expenses-Agreement o,/ 
Parties-Appeal and Error.-Where the defendant in  claim and de- 
livery of crops has replevied the property, and the plaintiff has re- 
covered final judgment, a n  additional item of expense or cost a l low~d 
by consent to the plaintiff will be held a s  binding upon the parties 
on appeal. Ibid. 

CLAIMS. See Municipal Corporations. 

CLERKS OF COURT. See Appeal and Error;  Partition. 

CLOUD UPON TITLE. See Equity. 
1. Equity-Cloud Upon Title-Possession-Interpretatiola of 8tatutes.- 

A 'suit can now be maintained  to remove a cloud upon the title to 
lands by one who is not in possession thereof. Revisal, see. 1589. 
#pears v. Woodhouse, 66. 

COLOR OF TITLE. See Deeds and Conveyances, 6, 16, 17; Judgments, 14. 

COMMERCE. See Railroads; Removal of Causes; Int,oxicating Liquors; Car- 
riers of Goods. 

Interstate Commerce-Federal Employers' Liability Act-Local Emplay- 
ment-Interpretation of statutes.-The Federal Employers' Liability 
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Act applies only when the employee of a railroad company receives 
the injury complained of while in  some way engaged on trains con- 
nected with interstate commerce, and in this case i t  is held not to 
apply where the plaintiff was employed by the defendant railroad 
company to work on its roadbed, and was injured while obeying 
an order of his superior in boarding an interstate train to go to a 
near-by point, also situated within the State, for mail. &gers v. 
R. R., 343. 

CONDEMNATION. See Railroads; Street Railways. 

CONSTITUTION OF NORTH CAROLINA. 
ART. 
I, see. 7. A charter to a railroad company is i n  consideration of 

public service, and the Legislature may authorize a merger. Reid 
v. R. R., 355. 

11, sec. 14. Where an act of the Legislature has been passed in accord- 
ance with the requirements of this article, except a s  to an amend- 
ment which only reduces the amount of the issue, the bonds are  
valid. Gregg v. Comn~issioners, 479. 

VI. I t  is not required that  a recorder of a municipal court be a lawyer. 
S. v. Bateman, 588. 

VIII, see. 1. This act construed with Art. I, see. 7, authorizes the Legis- 
lature to grant a charter consolidating railroad companies. Reid 
v. R. R., 355. 

X. sec. 6. Revisal, sec. 952, as to the privy examination of the wife 
i n  conveyances of land, is  constitutional. Jackson v. Beard, 105. 

CONSTITUTIONAL LAW. See Drainage Districts. 
1 .  Corpovations-Franchises-Xpecial Privileges-Exceptions-Constitu- 

tzonal Law-Legislative Acts-Ratification of Merger-Subsequent 
Acts.-The grant of a special charter to a railroad or other like 
corporation is  not in  conflict with the Constitution, Art. I, see. 7, 
providing that  no man or set of men are entitled to exclusive emolu- 
ments or privileges but on consideration of public services, our 
decisions being to the effect that  the charters of public-service cor- 
porations come directly within the exception contained in the con- 
stitutional provision; and especially in view of Article VIII, see. 1, 
authorizing the formation of corporations by general laws and spe- 
cial acts which may be altered or repealed by the Legislature. Reid 
v. R. R., 356. 

2. Bond Issues -Legislative Authority - Constitutional Law -Amend- 
ments Immaterial-Concurrence.-Where a n  act for the issuance 
of bonds has been passed in accordance with the provisions of 
Article 11, sec. 14, of the Constitution by both branches of the 
Legislature, and the second branch thereof acting on the bill has 
passed a n  amendment which does not increase the amount of the 
bonds or tax to be levied, or otherwise materially change the bill, 
the amendment is  valid when concurred in by both of the legisla- 
tive branches, and i t  does not affect the constitutionality of the act. 
Gregg v. Comrs, 479. 

3. Public Oflces-Qualifications-Constitutional Law-Legislative Pow- 
ers-Recorders' Courts-Attorney.-The Constitution of North Caro- 
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lina, Art. VI, provides who shall be voters, and by section 7 thereof, 
that "every voter in North Carolina, except in this article disquali- 
fied, shall be eligible to office," and the Legislature cannot add to 
the constitutional disqualificatians to hold office by requiring can- 
didates for the position of recorder in a municipal court to be "a 
licensed attorney a t  law." The difference between a n  "assurance" 
and a "qualification" to office pointed out and discussed by CLARIL, 
C. J. S. v. Bateman, 588. 

4. Constitutional Law-Trial by Jury-Twelve Xen.--Under the common 
law and the State and Federal Constitutions the word jury signifies 
twelve men duly impaneled in the case to be tried. S. v. Rogers, 656. 

CONTRACTS. See Bills and Notes; Husband and Wife; Corporations; In- 
demnity; Intoxicating Liquors. 

1. Contracts, Written-Interpretation-Intent.-A written contract should 
be so construed as to effectuate the intent of the parties a s  gathered 
from the entire instrument, in  accordance with the language used 
therein, in proper instances taking into consideration the condition 
of the parties and the purpose for which it was entered into. Xartin 
v. Martin, 41. 

2. Same -Reasonable Interpretation - Existing Conditions.-Where a 
written contract is susceptible of two meanings, one of which will 
render it  valid and the other invalid, or if one is  reasonable and 
the other unreasonable, the construction will be adopted which will 
give life and force to the ~ ~ r i t i n g .  Ibid. 

3. Same-Acts of the Parties.-The words of a written instrument or 
bond far the support ~f another is generally construed most strongly 
against the party using them, and in cases of doubt the construc- 
tion adopted by the parties will have weight. Ibid. 

4. game-Support of Anothw-Breach of Contract-Payee-Beneficiaries' 
Rights of Actton.-Where a conveyance of lands is made in consid- 
eration of the support of the grantors, expressed in a separate in- 
strument of writing or bond, which was done for a while and dis- 
continued by the act and fault of the obligor, in violation of its 
terms, the obligees thereunder may recover such sum or sums of 
money necessary for a reasonable support, though the bond may 
not specify to whom it was to be payable, the plain intent of the 
instrument being that those for whose benefit the instrument was 

' made are those to whom the money should be paid. Ibzd. 

5.  Contracts-Cutting Timber-Breach-Counterclaim-Evidence of Dam- 
ages-Increased Cost-Foreign Issues.-Where the plaintiff and de- 
fendant had entered into a contract for the former to cut and de- 
liver wood from a large body of the latter's timber land, a t  a cer- 
tain price per cord, and the damages are laid for the plaintiff's profit 
therein which was alleged to have been prevented by the acts of 
the defendant, the latter contending for damages by way af coun- 
terclaim for an increased price i t  was forced to pay by reason of 
the plaintiff having abandoned its contract, testimony of defend- 
ant's witnesses as  to the cost of cutting the wood from other parts 
of the lands and under contracts with other parties is incompetent, 
as  i t  involves the capacity of these persons for management, the 



INDEX. 

price paid for hands, without reference to or description of the 
methods pursued or conditions under which the work was done 
by them, or their manner of doing it. Westerman v. Fiber Co., 294. 

6. Account and Settlement-Fraud-Evidence-Questions for  Jz~ry-Prin- 
cipal and Agent.-The plaintiff had contracted with the defendant 
for the latter to cut, haul, and deliver a large quantity of timber 
a t  a certain place, and after the expiration of several years it  ap- 
peared that the plaintiff had overpaid the defendant. An agreement 
as  to the amount was made by the parties, and to s e x r e  to the 
plaintiff the payment thereof a certain quantity of lumber was placed 

' 
in the hands of a trustee. In his action to set aside this agreement 
there was allegation and evidence tending to show that the lumber 
pledged by the plaintiffs was some which the defendant had de- 
livered and the plaintiff had paid for; that this fact was peculiarly 
within the defendant's knowledge; that upon investigation the over- 
payment was found to be greater than the sum agreed upon, which 

- fact was also, under the circumstances, peculiarly within the de- 
fendant's knowledge: Held, evidence sufficient to be submitted to 
the jury upon the question of defendant's fraud in procuring the 
agreement of settlement; and further Held, under the circumstances 
of this case, there was evidence of fraud and collusion between the 
plaintiff's agent, who received the lumber, and the defendant. Lum- 
ber Co. v. Atkinson, 298. 

7. Contracts, Interpretation of-Sale-Security for Advancements.- 
Where a written contract expresses upon its face that  i t  is a sale of 
lumber upon certain lands, which the vendee agreed to cut and 
deliver to the vendor, the latter to make payments in advance there- 
on, i t  cannot be construed that the conveyance was merely to secure 
the advancements agreed to be made. Lz~mber Co. v. Manufacturing 
Co., 395. 

8. Contracts, Breach of-#ale and Delivery-Lumber-1Weasure of Dam- 
ages.-Upon the breach of contract by the vendar for the sale and 
delivery of lumber, the measure of damages to the vendee is the 
difference between the price he had contracted for and the market 
value a t  the time and place fixed for delivery, such damages not 
being remote or speculative, but reasonably within the contempla- 
tion of the parties when entering into the agreement. Ibid. 

9. Contract-Breach-Bfeasure of Damages-Evidence.-In this action for 
damages for breach of contract, i t  is held that  the evidepce was 
sufficiently definite to be submitted to the jury upon the admeasure- 
ment of damages. Moody v. Mining Co., 456. 

10. Contracts-Vendor and Vendee-Damages-Measure of Damages.- 
Where damages are  sought by a buyer of goods on the ground that 
the seller furnished goods of an inferior quality, a breach of the 
contract of sale would entitle the plaintiff to nominal damages, a t  
least; and the measure of recovery of substantial damages is  the 
market value of the goods a t  the time and place stipulated for the 
delivery, less the contract price. Berbarry v. Tombacher, 498. 

CORPORATIONS. See Statutes; Street Railways; Receivers. 
1. Corpora.tions-Stockholders' Meetings-Resolution-Consent.-A stock- 

holder in  a private corporation is  bound by a resolution regularly 
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passed a t  a stockholders' meeting in accordance with i ts  charter 
and by-laws, and when he is  present a t  the time a measure is 
formally passed, and votes or fails to vote thereon, he is ordinarily 
concluded. Meisenheimer v. Alexander, 226. 

2. Same-Diminishing Holdings of Stock-Contracts-Consideration- 
Benefits Received.-The plaintiff and P., one of the defendants, se- 
cured a n  option on a city lot for the purpose of forming a corpora- 
tion to erect a n  office building with a capitalization i n  a certain sum 
deemed necessary for the purpose, for which stock subscriptions 
were received in a certain smaller amount in  accordance with the 

.plan proposed, and the corporation was accordingly chartered and 
organized. The corporation then agreed t o  issue 33 shares of its 
stock to plaintiff in consideration of the purchase price of his part 
of the option on the lands, and for services performed and to be 
performed by him, and a similar arrangement was made with the 
defendant P. Thereafter, the stockholders of the corporation, find- 
ing the requisite amount of stock could not be sold, and to ascer- 
tain the liability of each subscriber and to arrange for deferred 
payments about to become due on the purchase price of the lands, 
held a meeting, the plaintiff being present, and, either with his 
consent or without his protest, passed a resolution to the effect that  
shares should be issued to the subscribers only in the' amount each 
had paid in cash, and that as  no services were required of plaintiff 
and P., all certificates issued to them in excess of the cash paid by 
them were to be invalidated or canceled; and, further, to meet the 
deferred payments on the purchase price of the land, the corporate 
charter be amended so as to permit a n  issuance of' common and 
preferred stack in certain amounts: Held, (1) the plaintiff was 
concluded by the resolution from claiming the ownership of the 
33 shares, and from voting them in relation to the proposed ameud- 
ment to the charter; ( 2 )  if his right to these shares be regarded 
a s  contractual, their withdrawal was supported by the considerations 
( a )  that  plaintiff would not be called upon to perform the services 
required of him; ( b )  the consent of the other stockholders affecting 
his individual liability for the debts of the concern; (c)  the benefits 
he has received, in common with the other stockholders, from the 
surrender by P. of his stock, similarly issued. Ibid. 

3. Same - Annulment of Shares -Specific Performance - Damages.- 
Where a corporation formed for a certain purpose requiring the 
sale of i ts  stock in a certain amount, fails to sell the requisite 
amount thereof, and finding i t  necessary to meet certain of its obliga- 
tions, i ts stockholders provide by resolution for the issuance of 
certificates only for money actually paid in, and withdraws certain 
certificates issued to plaintiff for a n  option on certain lands to be 
used in the enterprise, and for certain services to be rendered by 
him, to which the plaintiff, being present, does not object, and re- 
ceives the  benefits of the resolution: Held, as between the parties, 
the resolution had the force and effect of annuling the shares of 
plaintiff referred to, which is  not the stock itself, but only prima 
facie evidence of ownership; and the question a s  to  whether the 
plaintiff's remedy was for specific performance of a contract or 
agreement, based upon the resolution, or one sounding i n  damages, 
i s  not relevant to the inquiry. Ibid. 
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4. Corporations-Decrease of Capital Rtock-Notice-Resolutzons Bincl- 
ing Between Parties-Credito~rs-InterpretaGion of Statutes.-Re- 
visal, sec. 1164, providing the method by which a domestic corpora- 
tion may decrease i ts  capital stock, requiring the publication of 
proper notices, etc., i s  for the protection of the stockholders of a 
corporation against its creditors; and a s  between the stockholders, 
a resolution for such purpose, if otherwise lawful and valid, will 
bind the members, and may be enforced by corporate action. Ibicl. 

5. Foreign Corporations-Internal Management-Power of Court.-Our 
courts have not the power and will not undertake to administer or 
control the internal affairs of a foreign corporation. Reid v. R. R., 
355. 

CORPORATION COMMISSION. See Carriers of Goods. 

COSTS. See Appeal and Error. 
1. Appeal alzd Error-Costs.-A party to an action who has been success- 

ful on a former appeal to the Supreme Court is  entitled to recover 
- of the adverse party his costs thereon, whatever the final outcome 

of the litigation may be. Carroll v. James, 510. 

2. Costs-Judgments-Credits.-The court costs recovered in an action 
should not be applied in  reducing the amount of the judgment ob- 
tained, for while the costs are taxed in the name of a successful 
litigant, they are  to be paid to the officers of the  court, witnesses, 
and for other expenses incident to the litigation, and should not 
be credited to the defendant, unless he has paid them. Ibtd. 

3. Claim and Delivery-Judgments-Costs and Expenses-Agreement of 
Parties-Appeal and Error.-Where the defendant in claim and de- 
livery of crops has replevied the property, and the plaintiff has re- 
covered final judgment, a n  additional item of expense or  cost allowed 
by consent to the plaintiff will be held as  binding upon the parties 
on appeal. Hendricks v. Irelalzd, 523. 

COUNTERCLAIMS. See Bills and Notes. 

COUNTY COMMISSIONERS. See School Districts. 

COURSE AND DISTANCE, See Deeds and Conveyances. 

COURTS. See Trials; Assistance, Writ of; Corporations; Statutes; Criminal 
Law; Habeas Corpus; Jurors; Appeal and Error;  Parties; Partition. 

Courts-Justice of the Peace-Jurisdiction-Words and Phrases-Inter- 
pretation of Statutes.-A statute making its violation a misdemeanor, 
and prescribing a punishment by a fine not exceeding $50 or im- 
prisonment not exceeding twenty days, "ar both," by the words "or 
both" takes away the final jurisdiction of a justice of the peace, 
and on appeal therefrom the motion of the defendant to quash should 
be granted in the Superior Court. S. v. McAclen, 575. 

CRIMINAL LAW. 
1. Criminal Law -Imprisonment -Separate Convictions - Concurrent 

Terms-Judgments Void for Uncertainty.-Where a prisoner has 
been convicted and sentenced to imprisonment for two or several 
separate criminal offenses, a sentence of the court that each succes.. 
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CRIMINAL LAW-Continued. 
sive term shall commence from the expiration af the term next pre- 
ceding is not void for uncertainty, but unless this is stated in  the 
judgment, the sentences for the various terms will run concurrently. 
In  r e  Black, 467. 

2. Criminal Law-Verdict-Unanswewd Counts-Acquittal.-Where a 
verdict of guilty is rendered on one count in an indictment, and 
is silent as to the others, i t  is equivalent to a verdict of not guilty 
as to these other counts. S. v. Fzsher, 550. 

3. Evidence-Crimes-Voluntary Statements-Caution of Magistrate- 
Interpretation of Statutes-Substantial Compliance.-A voluntary 
statement made by one accused of a crime, before the committing 
magistrate, may be testified to in the Superior Court, when if, ap- 
pears that  the prisoner expressed a desire to make it, in response 
to the magistrate's questions, who then cautioned him that  he need 
not make the statement unless he wished, and that his refusal to 
do so or answer questions would not be taken against him, this 
being a substantial compliance with the statute, which is all that  
is required. Revisal, see. 3194. S. v. King, 580. 

4. Evidence, Circumstantial-Crzmes-Burniqzgs-Questions for Jury.- 
Circumstantial evidence is sufficient to convict a defendant charged 
with the burning of a barn which uncontradictedly shows a motive, 
in being previously ordered off the premises; that after the burn- 
ing he left the locality and passed under an assumed name; that  
he made false statements as  to his being at  a different place a t  the 
time; that  upon his return to this location he asked a witness what 
had taken place in his absence, and upon seeing the foreman of the 
owner of the barn, said, "Hush! don't say anything"; these and 
other circumstances being insufficient when taken alone, but col- 
lectively sufficient for the jury to pass upon, determine its weight, 
and draw an inference of guilt. Ibid. 

5. Instructions Not Corrective.-Where self-defense is pleaded to a charge 
of murder, and there is evidence tending to show that the prisoner 
was unsuccessfully endeavoring to retreat from an attack made on 
him by the deceased and one P. with sticks, and that  a third assail- 
ant, having made threats, had secured a gun and was returning 
with the gun, pointing i t  a t  the prisoner; and i t  appears that  while 
the attorney for the prisoner was arguing to the jury that  because 
of the advance on the prisoner by the deceased and P., bath with 
sticks, the latter known by the prisoner to be a man of violent 
character, the prisoner had a good and lawful reason for firing 
the fatal shot, the court interrupted him by saying, "What differ- 
ence does i t  make if P. was advancing on him with a stick? That 
would not give him a right to kill the deceased," the remark of the 
court, in the hearing of the jury, is an expression of his opinion 
on the evidence, which constitutes reversible error, and i t  is  not 
cured by an instruction that  the jury are  the sole judges of the 
evidence. a. n. Cook, 586. 

6. Railroads-Principal and Agent-False Pretense-IndZctment BufJicient 
-Evidence-Interpretation of Statutes.-Where a railroad agent is  

'charged with obtaining money under false pretense by falsely repre- 
senting to his company that it  was necessary for him to employ a 
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CRIMINAL LAW-Continued. 
hand a t  his station a t  $25 per month, and who, in order to get the 
money, signed the company's check in the name of the supposed hand, 
sending it  on to the bank for collection and taking the money from 
his cash receipts, proof of these allegations is sufficient to sustain the 
charge in the indictment and convict of the offense, under Revisal, 
see. 3432, for the charge is sufficiently stated if i t  is expressed in a 
plain, intelligible, and explicit manner, and sufficient matter appear 
to enable the court to proceed to judgment. Revisal, sec. 3254. tS. v. 
Marsh, 603. 

7. Principal and Agent-False Pretense-Eztra Work-Evidence-Ability 
to Repay-Felonious Intent.-Where a n  agent falsely represents to 
his principal that he had employed another i n  his service a t  a certain 

. price, and obtains money on a check sent for his payment, i t  is no 
defense that the agent did the required work himself, after hours, 
and took the money in compensation for his own services; nor is evi- 
dence of the value of this extra work or of the agent's ability to re- 
pay, competent. Ibid. 

8. Criminal Law-Moltion for Conknuance-Discretion of Court-Appeal 
and Error.-Where a motion for a continuance of the trial of a crim- 
inal offense is made by the defendant upon the ground that he is not 
prepared for trial, and refused, the refusal is within the discretion 
of the trial judge, and not reviewable on appeal, except where i t  ap- 
pears that  this discretion has been abused. S. v. Burney, 613. 

9. Criminal Law-Husband and Wife-Letters-Evidence of Third Per- 
sons.-Upon a trial of a husband for a criminal offense, i t  is compe- 
tent for a third person a s  a witness to introduce in evidence a letter 
written by the prisoner to his wife relevant and pertinent upon the 
question of his guilt, and procured without the consent or privity of 
the wife; and such evidence is not against the policy of the common 
law that the wife should not be permitted to  testify against or offer 

- in  evidence communications to  her from her husband with incrim- 
inating effect upon the latter. S. v. Wallace, 622. 

10. Same-Unlazoful Search.-It is held that the unlawful procurement, 
by searching his home in his absence, of a letter pertinent and rele- 
vant to the prisoner's guilt upon the charge of a criminal offense, will 
not affect its introduction in evidence upon the trial. Ibtd. 

DAMAGES. See Telegraph and Telephone; Municipal Corporations; Con- 
tracts; Street Railways; Mortgages; Corporations. 

1. Carriers of Passengers-Ejecting Passenger-Good Faith of Conductor 
-Punitive Damages - Evidence.-Where a railroad company has 
wrongfully ejected a passenger from its train, evidence tending to 
show the good faith of the conductor in his belief that the passenger 
had not given him his ticket is not relevant except where punitive 
damages are recoverable. Edwards v. R. R.. 281. 

2 .  Carriers of Passengers -Electing Passenge*- -Actual Damages -In- 
structions-Punitive Damages-Appeal and Error.-Where a recovery 
of punitive damages in  an action against a railroad company for 
wrongfully ejecting a passenger from its train is denied by the trial 
court, the refusal of the court to give certain of defendant's prayers 
for instruction on the issue of punitive damages is not erroneous. 
Ibid. 

584 
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DAMAGES-Continued. 
3. Contracts-Cutting Timber - Abandonment -Damages i n  Par t  - In- 

struclions.-The plaintiff and defendant contracted for the former to 
cut and deliver from the latter's lands timber estimated a t  50,000 
cords, the plaintiff'to build eight or ten shacks on the land for the 
accommodation of the defendant's hands, which the plaintiff-had to 
build for the prosecution of the work. There was evidence tending 
to show that defendant prevented the plaintiff from fulfilling his con- 
tract by having others to cut the  timber on the lands i n  violation of 
the contract: Held, the plaintiff was entitled to recover such dam- 
ages a s  he may have sustained in building the shacks, though this 
would not in  itself have justified the abandonment of a contract of 
this magnitude, and a charge i s  held correct that if the jury should 
find that the defendant agreed to build the shacks for plaintiff's use, 
and that  such agreement was a material part of the contract, which 
defendant violated, the defendant would be liable. Westerman v. 
Fiber Co., 295. 

DEEDS AND CONVEYANCES. See Husband and Wife; Estates; Judgments. 
1. Deeds and Conveyances - Description BuJfieient - Par01 Evidence.-A 

description of lands in a deed "being one acre of land adjoining L., 
in  one corner of the field now turned out, and lies near and including 
the spring, i t  being a portion of the H. tract, conveyed by D. to M., 
and others, public school committee of District No. 10, Stanly County, 
deed bearing a certain date, giving book and page in register of 
deeds' office, being the property formerly owned by District No. 13, 
changed by redistricting the schools of the township," etc.: Held, 
sufficiently definite to admit of par01 evidence in  fitting the descrip- 
tion in  this case, i t  appearing that the land had been known as the 
"schoolhouse lot" for twenty or thirty years, etc.; and i t  is further 
held that a variance was immaterial, that the lot did not adjoin the 
L. lot, but cornered on it  in  an old field. Hudson v. Morton, 6. 

2. Railroads-Easements -Rights of Way - Increase of W:dths -Pros- 
pective Use - Deeds and Conveyances - Interpretation of Deeds.- 
Where a railroad company acquires from the owner a conveyance of 
a right of way for its road across his land, to so much thereof as 
may be occupied, etc., for the consideration of $1, reciting in  the 
premises of the deed that i t  will materially add to the valne of the 
lands along its lines, etc., the easement granted should not always be 
confined to the width of the right of way presently used, for i t  was 
in  the contemplation of the parties that the business of the railroad 
would increase, and that changed conditions would require a greater 
width for the successful operation of increased traffic, for which the 
grantor would be compensated in  the increased valne of his land; 
and i t  is  Held., that  while the right of way of defendant is confined to 
the lands occupied for its tracks, banks, ditches, and works, not ex- 
tending beyond the width provided for in  its charter, i t  will not, in  
the proper exercise of this use, be liable i n  damages caused by widen- 
ing its right of way and taking additional and necessary land, nor 
for damages caused by the elevating or lowering of i ts  tracks or 
other necessary purposes, nor for the increased inconvenience to the 
plaintiff and his family from smoke from the locomotive or from 
other matters necessary to the operation of i ts  trains. Hendrix v. 
R. R., 9. 
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DEEDS AND CONVEYANCES-Continuecl. 
3. Deeds and Conveyances - Ma7-ried Women - Separate Ezamination- 

Joinder of Hztsband-Interpretation of Statz~tes-Constitutional Law. 
Revisal, sec. 952, requiring the privy examination of a married 
woman, separate and apart from her husband, etc., to her convey- 
ances of realty, is  constitutional and valid (Art. X, see. 6 )  ; and un- 
less the formalities of this statute are complied with the deed of the 
married woman is absolutely void. jack so^^ v. Beard. 105. 

4. Deeds and Co,nveyunces-Harried Womea-Statutoq~ Requirements- 
Joinder of Husband - Pares Initiate - Vakeble Rights -Infants- 
Voidable Contracts-Ratification.-After a child of the marriage has 
been born alive and capable of inheriting, the husband is  tenant by 
curtesy initiate in his wife's lands, and a s  such has a valuable right; 
the requirements of the statute. Revisal, sec. 952, where the wife's 
lands are conveyed, a re  of a coutractual nature on his part;  and 
hence when the husband, being a minor, joins in the deed to lands of 
his wife, the conveyance is voidable, subject to his affirmance or rati- 
fication when he becomes of age; and where the deed has been dis- 
approved in apt time by him, the conveyance, requiring his valid or 
statutory consent, is  void. Ibid. 

b. Deeds and Conveyances-Married Wonzen-Stalutoru Reqz~ireme?zts- 
Husband's Estate- I n t e ~ y x t a t i o n  of Statutes-Pari Nateria.-Upon 
construing the Revisal, sec. 952, as to the contractual nature of the 
husband in joining in the wife's conveyance of land, and as to his 
parting with a valuable interest therein when issue of the marriage 
has been born alive capable of inheriting, other sections of the Re- 
visal should be considered, to wit, sections 2109-2111, regarding him 
as a freeholder, which estate may be lost by decree of divorce, in 
certain cases; that because of this interest in his wife's land he must 
become a party to her action concerning her title thereto (Revisal, 
see. 2102). Nor does section 2108 affect this construction, its pro- 
visions relating to contracts between husband and wife, and not to 
such as made between them and third parties. Tbid. 

6. Deeds and Conveyances-Common Source-Cnreyistered Deeds-Color 
of Title.-Where the parties to an action to recover land claim from 
a common source, an unregistered deed of one of them is not color of 
title a s  against the other, a grantee for.  value, under a registered 
deed; i t  only becomes so from the time of its registration, and ripens 
the title after seven years adverse possession therefrom. Moore v. 
Johnson, 266. 

7. Deeds and Conveyances-Comnzon Xoz~rce of Title.-A common source 
of title is one appearing somewhere in the chain of paper title relied 
on by each party in an action to recover lands, and is not affected by 
the fact that title theretofore was claimed from different sources. 
Ibid. 

8. Deeds and Conveyances-Covertzcr'e-Joinder of Husband -Privy Ez- 
a?r~ination.-A deed made by a married woman, without taking her 
privy examination and the joinder of her husband, is void. Ibirl. 

9. Deeds and Conveyances-Registrati0r~-Aiotice-Fona Fide Pu,rchasers 
-Interpretation of Statutes.-Where in an action to recover lands it 
appears that  both parties are purchasers in good faith for value. one 
claiming by adverse possession under an unregistered deed as color, 
and the other under a prior registered deed, and both under a com- 
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DEEDS AND CONVEYANCES-Continued. 

mon saurce, no notice, however full and formal, will supply the place 
of registration, and the party claiming under the registered deed has 
the better title. Ibid. 

10. Deeds and Conveyances-Survey-Locatiolt for Descriptton-Erroneous 
Description-Par01 Evidence.-Where the parties, with the view of 
making a deed, go upon the land and make a physical survey of the 
same, giving i t  a boundary which is actually run and marked, and 
the deed i s  thereupon made, intending to convey the land which they 
have surveyed, though a different and erroneous description may 
appear upon the face of the deed, the land thus ascertained and in- 
tended will pass as  between the parties or voluntary claimants who 
hold in privity, this being an exception to the general rule that  par01 
evidence may not vary or contradict the written instrument. Clarke 
v. Aldridge, 326. 

11. Deeds and Conveyances - Evidence - Maps Unidentified.-Where 
boundaries to lands are  in dispute, a map is incompetent as  evidence 
when there i s  nothing thereon to identify it, and it  is not attached 
to any muniment of title. Hagaman v. Bernhurdt, 381. 

12. Deeds and Conveyances-Boundaries--Admitted Corners-Evidence.- 
In  a n  action involving a disputed boundary to lands, Held, testimony 
of a witness that in  surveying the land he had commenced a t  a span- 
ish oak marked as  a corner, etc., was competent, as  the spanish oak 
was admitted to be the corner by both parties to the controversy. 
Ibid. 

13. Deeds and Conveyances-Boundaries-Dzspz~ted Corners-Declarations 
-Interests-Evidence.-Declarations of one as to a disputed corner of 
lands in  controversy, as  the one he claimed at  that time a s  a corner 
of his own lands, is  incompetent, being in his own interest. Ibid. 

14. Deeds and Conveyances-Boundartes-Dtsputed Corners-General Rep- 
utation-Evidence.-The reputation of the marking of a disputed 
corner to lands i n  controversy is incompetent as evidence, it being 
necessary to show its general reputation a s  such. Ibid. 

15. Deeds and Conveyances-Invalid Grants-Adverse Possesswn-Color- 
Occupation-Constructive Possessiion.-The plaintiff claims the land 
in dispute under a grant from the State which has been declared in- 
valid, and also sets up and relies on a deed to a part of these lands, 
with evidence only of passession of the lands described i n  the  deeds, 
and contained within the larger boundaries of the grant: Held, the 
plaintiff's constructive possession will only extend to the outer lines 
of the deed, and could not ripen his title under "color" beyond then1 
to the lands within the descriptian of the grant; and title by adverse 
possession otherwise must be confined to the lands actually occupied. 
Anderson v. Meadows, 400. 

16. Deeds and C o n v e y a n c e s - " C o l o r " - D e s c r i p t i o n s - R e c p p e l  and 
Error.-In this case i t  is Held, that a will relied upon by plaintiff 
cannot be construed as  calor beyond the boundaries in his deed, also 
introduced in evidence, the description of the lands devised not ap- 
pearing in the record. Ibid. 

17. Deeds and Conveyances-Grants-Boundaries-Questions for Court- 
Questions for  Jury.-What a re  the termini or boundaries of a grant 
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or deed is a matter of law; but where they are  is a question of fact. 
The court must determine the former question, and i t  is for the jury 
to ascertain the latter. Lumber Co. v. Bernhardt, 460. 

18. flame-Natural Objects-Course and Distance.-Where there is a call 
for natural objects, and course and distance are also given, the 
former are  the boundaries, and the latter merely guides to them; and 
in applying the principles, where the line of allother tract is  called 
for and the same is identified, fixed, and established, suzh line is 
cansidered as a natural object. Ibid. 

19. Same.-Where the call in a conveyance of land is to the line of an- 
other tract which is identified, fixed, and established, it  will ordi- 
narily control the course and distance given, when in conflict, for 
they are  considered merely a s  guides to the line called for. Ibid. 

20. Same-Par01 Evidence-Questions.-The determination of an acticn to 
recover land was made to depend upon the interpretation of the calls 
in  a grant to C., as follows: 100 acres, etc., beginning a t  a white pine, 
running thence 10 poles to 9, white pine, corner of 150-acre tract;  
thence 86 poles to two white oaks, etc., "thence east to a stake in the 
line of a 50-acre tract"; thence south 96 poles to a stake, etc.; thence 
west, etc., to the beginning. There was evidence tending to show 
that  C. owned two 50-acre tracts a t  the time, and to run the line to 
the corner of one of them would deflect i t  a little from the course 
called for  in the grant, and extend the line from 167 poles to 308 
poles, and by following the course and distance from the point in the 
remaining calls in the deed i t  would include the locus in  quo: Held, 

. the farmer calls in  the grant having been fixed, i t  was a question for 
the jury to determine upon proper evidence what 50-acre grant was 
intended by the call, "east 167 poles to  a stake in the line of a 50-acre 
tract," and they should consider on that  question the evidence that 
C. had a 50-acre grant, to be reached by a slight deflection of the 
course and extension of the line, and also, as relevant to the inquiry 
in this case, ' that the warrant and entry of survey contained a s  a 
part of the description, that the grant began a t  or near the 150-acre 
grant of C., an admitted point, and included all the land between that  
and a 50-acre tract which sought to be identified as a line called for 
in the conveyance relied upon. Ibid. 

21. Deeds and Clonveyances-Destruction of Former Call-"At or Nearw- 
Certainty of Description - Instructioms -Burden of Proof - Course 
and Distance.-In a n  action of trespass wherein the divisional line 
between the contesting parties is called in  question, i t  appears that 
in  the former deeds in plaintiff's chain of title, one of the calls is to 
a certain house, which had been destroyed subsequently to the mak- 
ing of the deed from the plaintiff's immediate grantor; and in the 
last deed the call is made to a stake "at or near the place where the 
house" formerly stood: Held, the destruction of this house could 
not affect the call or the description in the plaintiff's original deeds; 
and i t  was not error for the judge to instruct the jury to find far the 
plaintiff, if the line ran to the house, leaving out the words "at or 
near the place," etc., with the burden on the plaintiff of showing its 
location; and upon his failing to do so, the course and distance would 
control. Fowler v. Coble, 500. 
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DEEDS AND CONVEYANCES-Continued. 
22. Deeds and Conveyances-Ancient Deeds-Copies-Recitals-Seal-Pre- 

sumptions-Evidence.-Where a n  ancient deed is  not produced, but 
proved by a duly authenticated copy from the registration book, 
properly introduced in evidence, which recites that  the grantor has 
thereunto subscribed his name and affixed his seal, there is a pre- 
sumption, when the seal does not appear after the grantor's name, 
that  it  was properly affixed, arising from the recital in the instru- 
ment. Hopkins v. Lumber Co., 533. 

DEMURRER. See Pleadings; Actions; Municipal Corporations; 'partition. 

DEPOSITIONS. See Evidence 

DISQUALIFICATIONS. See Public Offices. 

DIVORCE. See Parent and Child. 

DOMESTIC CORPORATIONS. See Removal of Causes. 

DRAINAGE DISTRICTS. 
1. Drainage Districts-Constitutional Law.-Chapter 442, Laws 1909, pro- 
, viding for the laying off af drainage districts, is constitutional and 

valid. I n  r e  Drainage District, 127. 

2. Drainage Districts - Instructions, How Construed - Benefits to  the 
Proposed District-Health-Interpretation of Statutes.-Where de- 
tached portions of a charge are  erroneous, when considered alone, 
but correct when considered with the other parts, a s  a whole, the 
charge will not be held for error; and when i t  appears, in  proceed- 
ings to lay off a drainage district under chapter 442, Laws 1909, that 
the jury were instructed to consider "not only the increased facilities 
of the land for producing crops, but the benefit t o  the  health of the 
people who live in the district," it  will not be construed as  erroneous 
because other parts of the charge, taken singly, did not appear to 
confine the  question of health to those living in the proposed dis. 
ttict. Ibid. 

3. Drainage Districts-Findings of Fact by Clerk-Suflciency-Excep- 
tions-Trial cle Novo.-On appeal from the clerk, proceedings to lay 
off a drainage district a re  heard be novo in the Superior Court, upon 
exceptions taken before the clerk, and only these exceptions may 
be considered (amendments to Drainage Act. see. 3, ch. 67, Laws 
1911), and i t  is  sufficient that the clerk has found a s  a fact that 
the allegations set out in the petition are true, if these allegations 
a re  sufficient, and distinctly and clearly made. Ibid. 

4. Drainage Districts-Interpretation of Statutes-Repealing Clauses- 
Purview of Act.-Chapter 20, Laws 1895, authorizing adjacent own- 
ers on Cold Water Creek to clean out and straighten the channel 
thereof, under a certain method, does not come within the purview 
of the Drainage District Act, ch. 442, Laws 1909, and hence the 
exception i n  the latter act a s  to "any local drainage law already en- 
acted," etc., does not apply. Ibid. 

EASEMENTS. See Railroads; Nuisance. 
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EMBEZZLEMENT. 
Principal and Agent-Embexx1ement.-Where a n  agent intrusted by the 

principal to collect moneys has fraudulently and feloniously con- 
verted moneys thus collected to his own use, he is guilty of embezzle- 
ment. Insurance Co. v. Bonding Co., 384. 

EMPLOYER AND EMPLOYEE. See Master and Servant. 

ESTATES. See Husband and Wife. 
1.  Estates-Deeds and Conveyances-Trusts and Trustees-Sales-PTO- 

ceeds Held i n  Trust-Equity.-Where an estate is  granted for life, 
then to the children of the first taker, the children of such of them 
a s  may then be dead taking per stirpes, in  trust to be held until 
the youngest child of the tenant for life shall become 21 years old, 
after the death of the first taker, all the parties a t  interest being 
before the court, equity may decree a sale, subjecting the proceeds 
in the hands of the trustee to the conditions originally imposed, 
and the purchaser will acquire a perfect title. Springs v. Scott, 132 
N. C., 563, cited and applied. Trust Go. v. Nicholson, 257. 

2. Estates-Deeds and Conveyances-Restraint Upon Alienation-Sales- 
Proceeds-Trusts and Trustees-Partition.-An estate in  remainder, 
with the provision "that no partition of said land or sale thereof 
shall be made by any" of the remaindermen until the youngest 
child of the tenant for life "shall arrive a t  the age of 21  years": 
Held, that  part of the provision prohibiting a sale, regarded as  a 
restraint upon alienating, is  void; nor is  that part which prohibits 
a partition of the lands violated by a decree of court for a sale which 
further orders that  the trustee retain the whole proceeds, subject 
to the terms and conditions of the written instrument, for reinvest- 
ment. Ibid. 

3. Estates i n  Remainder-Deeds and Cotnueyances-Trusts and Trustees- 
Changed Conditions-Hardship on Beneflcinries-Equity.-Where the 
donor has created an estate in  remainder for the benefit of his grand- 
children, etc., to be held in  trust until the youngest one shall have 
become 21  years of age, and i t  is made to appear to the court that 
to preserve the estate in its then condition, owing to changed con- 
ditions, would work a hardship upon the beneficiaries, and that to 
preserve their interest a sale should be decreed and the proceeds 
invested and held subject to the terms imposed: Remble, a court of 
equity may act accordingly, and the purchaser a t  the sale will acquire 
a good title. Ibid. 

ESTOPPEL. See Partition; Judgments. 

EVIDENCE. See Wills; Deeds and Conveyances; Trials; Witnesses; Prin- 
cipal and Agent; Husband and Wife; Indemnity; Homicide; Criminal 
Law; Appeal and Error;  New Trials. 

1.  Evidence-Collateral Matters-Appeal and Error.-In a n  action to re- 
cover damages of a railroad company for ponding water upon plain- 
tiff's lands, to i ts  injury, by filling up the original bed of a stream 
and diverting the water thereof into a n  inadequate channel, and 
the evidence tends to show an actionable wrong, testimony is properly 
excluded that  lands of the same character a s  that  of plaintiff some 
distance below and above his location had been turned out before 
the construction of the railroad and its cultivation no longer a t  
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EVIDENCE-Continued. 

tempted, a s  being more likely to distract than aid the jury in their 
deliberation upon the issues involved in the case. Carpenter v. 
R. R., 277. 

2. Account and Settlement-Fraud-Evzclenw-Questions for Jury- 
Principal and Agent.-The plaintiff had contracted with the defend- 
a n t  for the latter to  cut, haul, and deliver a large quantity of timber 
a t  a certain place, and after the expiration of several years it  ap- 
peared that the plaintiff had overpaid the defendant. An agreement 
a s  to the amount was made by the parties, and to sezqre to the 
plaintiff the payment thereof a certain quantity of lumber was placed 
in the hands of a trustee. In  his action to set aside this agreement 
there was allegation and evidence tending to show that the lumber 
pledged by the plaintiffs was some which the defendant had deliv- 
ered and the plaintiff had paid for; that this fact was peculiarly 
within the defendant's knowledge; that upon investigation the over- 
payment was found to be greater than the sum agreed upon, which 
fact was also, under the circumstances, peculiarly within the de- 
fendant's knowledge: Held, evidence sufficient to be mbmitted to 
the jury upon the question of defendant's fraud i n  pracuring the 
agreement of settlement; and further Held, under the circumstances 
of this case, there was evidence of fraud and collusion between the 
plaintiff's agent, who received the lumber, and the defendant. Lurn- 
ber Co. v. Atkinson, 299. 

3. Fraud-Character Witness-Corroborative Evidence-lnstructions- 
Substantwe Evidence-Appeal and Error.-Where an action is  of a 
civil nature to  set aside a n  agreement for fraud in its procurement, 
and the party against whom the fraud is alleged has testified, evi- 
dence a s  to his good character is permissible only to corroborate his 
testimony, and a n  instruction that the jury may consider it  a s  sub- 
stantive evdience on the issue of fraud is erroneous. Ibid. 

4. Deeds and Conve~lances-Evidence-Maps Unidentified.-Where bound- 
aries to lands are  in  dispute, a map is incompetent as  evidence when 
there is nothing thereon to identify it, and i t  is not attached to any 
muniment of title. Hagaman v. Bernhardt, 381. 

5. Evidence-Depositions-Bigning of Witness-Interpretation. of Stat- 
utes.-Where a deposition is otherwise regular and identified, i t  
should not be refused as  evidence because i t  has not been signed 
by the witness whose testimony was being taken, this not being re- 
quired by our statute, Revisal, see. 1652. Boggs v. Mining Co., 393. 

6. Judgments-Nonsuzt-Evidence, How Considered.-The notes sued on 
in this action were indorsed to a bank, and there being evidence 
that  the plaintiff had taken them up from the bank before the com- 

. mencement of the action thereon, and also evidence contra, and 
plaintiff's appeal being from a judgment of nonsuit, i t  will be as- 
sumed that the plaintiff's evidence on that  question is true. Ball- 
Thrash v. McCormicL, 471. 

7. Evidence-Book Entries-Nonsuit.-Book entries are  generally in- 
competent except for the purpose of refreshing the memory of the 
one who made them; and where the appeal is from a judgment of 
nonsuit, and the entries are  offered by the defendant with evidence 
per contra to disprove the transfer of a note before suit was brought, 
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they become immaterial under the rule that, in such cases, the evi- 
dence i s  t o  be viewed in the light most favorable to the plaintiff. 
Ibid. 

8. Evidence-Nonsuit-Railroads-Lessor and Lessee-Pwties-Joinder 
-Personal Injuries.-Upon a motion for judgment of nonsuit, the 

. allegations and evidence must be considered in the light most favora- 
ble to the plaintiff, and, applying this  rule to the present case, i t  is 
Held, that the judgment as  to the North Carolina Railroad was im- 
properly allowed, i t  being alleged, with supporting evidence, in  a n  
action for damages for personal injury, wherein its lessee, the South- 
ern Railway Company, was joined a s  a defendant, that  the plaintiff 
was a locomotive engineer of the latter company, assigned for duty 
on a n  interstate train, including i n  the raute a part of the leased 
road, and thereon operating under the franchise of the lessor road; 
that  the injury complained of occurred on a siding off of the leased 
premises, by reason of a defect i n  the locomotive, this siding con- 
necting with the main line of the lessee company a t  either end, and 
while the locomotive was being oiled and inspected by the plaintiff 
for the purpose of a trial run necessarily passing over a portion of 
the leased road; that the lessee company had just had the locomo- 
tive repaired a t  its shop, from which all engines necessarily had to 
pass over the leased road to get to  the other lines of the lessee. Lloyd 
v. R. R., 485. 

9. Evidence Incompetent-Admissions by Witness-Subsequent State- 
ment-Harmless Error.-Where a Gendee seeks to recover damages 
from his vendor for failing t o  deliver goods of the quality he had 
bought, and introduces evidence tending to show that  they were 
worth more to him than the price he had paid, testimony of a wit- 
ness i s  incompetent which was offered for the purpose of showing 
that  the defendant did not carry the line of goods which the plaintiff 
claimed he had bought, when i t  appears by his own admission that 
the witness did not have the requisite knowledge to make his evi- 
dence competent, and, further, in  this case, the witness was after- 
wards permitted to state the kind of goods the defendant carried 
in  stock, and i f  any error was committed in  ruling out the evidence 
objected to, it was cured. Berbarry v. Tolmbacher, 498. 

10. Evidence-Vendor and Vendee-Exhibits to bzcry-Comparisoas.- 
Where damages a re  sought by the  buyer of clothing on the ground 
that  the goods delivered were inferior i n  quality to those purchased, 
i t  is competent for the plaintiff t o  illustrate the difference in tex- 
ture and quality, by exhibiting other suits to the jury. Ibid. 

11. Public-service Corporations-Street Railways-Rights of Way-Con- 
demnation-Damages, Speculative-Evidence.-In the admeasure- 
ment of damages to be awarded to the private owner of lanas for 
the acquiring by a public-service corporation of a right of way 
thereon, the jury should consider the present candition of the prop- 
erty condemned and the uses to which i t  was then applied, and 
those for which i t  was naturally adapted, so as  to arrive at  the 
difference between the market value of the lands before and after 
the appropriation of the right of way; but so far as  the same may 
not fall within this rule, damages a re  speculative and too remote 
which allow for intended or future improvements, such a s  laying 
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off the property into lots and their development by the expenditure 
of money; the making of a park of unproductive lands, etc.; nor 
is  i t  competent t o  show a comparison of values with lands of or 
near the same city which had already been developed, etc. Land 
Co. v. Traction Go., 503. 

12. Banks-Evidence of Deposit-Check Stubs-Prima Facie Case-Ques- 
tions for Jury.-The plaintiff sued a bank for a n  alleged deposit 
therein which he claimed the defendant had failed to credit to 
him, and put in evidence his check book stubs whereon the proper 
officer of the bank had credited the plaintiff two sums in the same 
amount a t  different times on the same day, the plaintiff's bank book 
only showing one credit in  that  sum: Held, the entries on the stub 
were not so controlling or conclusive that  the jury could not find 
a s  a n  independent fact that the second deposit was or was not made 
by the defendant, leaving both entries to their consideration; and 
the plaintiff was not entitled to an instruction that the entries made 
a prima facie case, especially as he had not requested i t  by a special 
prayer for instruction. Pate  v. Bank, 508. 

13. Evidence-Boundaries-Declarations of a Living Perso%.-Testimony 
of the declarations of a living person as  to the boundaries of land 
in dispute i s  incompetent. Spruill v. Hopkins, 526. 

14. Evidence-Recent Possession-Presumptions.-Where unexplained pos- 
session of stolen property is so recent as  to  make i t  extremely proba- 
ble that  the holder is the thief, there is a presumption of guilt justify- 
ing and perhaps requiring a conviction. 8. v. Anderson, 571. 

15. Same-Explanation.-Where the evidence fixes the possession of a 
stolen cow on the defendant thirty days prior to arrest, and there is  
evidence on behalf of defendant, explaining this possession, that he 
ran  a freight boat and was in  the habit of buying cattle or transport- 
ing them for sale in  the apen market, and could not explain from 
whom he had received the cow in question, on that account the 
possession of the colw should be considered only a relevant circum- 
stance tending to show guilt, and in connection with the other cir- 
cumstances is  sufficient to  justify a conviction, if in  the opinion of 
the jury they establish such guilt beyond a reasonable doubt. Ibid. 

16. Same-Presumption of Fact.-The presumption of guilt arising from 
recent possession is  one of fact, and not a presumption of law, in  
the strict sense of the term, and does not exclude all evidence to  
the contrary. Ibid. 

17.  Criminal Law-Prisoner's Statements-Custody-Duress-Evidence.- 
Where a criminal offense is charged, statements made to an officer 
of the law by the prisoner are  not incompetent because the defend- 
an t  was in  custody or jail a t  the time, unless there was duress, 
threats, or inducements. S. v. Drakeford, 667. 

EVIDENCE, PAROL. See Deeds and Conveyances. 

EXCUSABLE NEGLECT. See Appeal and Erros. 

EXCEPTIONS. See Appeal and Error; Trials. 
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EXECUTORS AND ADMINISTRATORS. See Parties; Removal of Causes; 
Actions; Wills. 

1. Executors and Administrators-Wills-Personal Assets.- Wrongful 
Death-Damages-Interpretation of Statutes.-The right to recover 
damages focr wrongful death rests entirely on statute, Revisal, sec. 
59, and when a recovery is  had therefor i t  is not a part of the per- 
sonal assets of the deceased; and the husband of deceased who left 
a will disposing of all of her property and naming another as  execu- 
tor, may not qualify as her administrator upon the theory that his 
wife had died partially intestate as  to  such damages, and as  such 
maintain an action to recover them. Revisal, see. 4. Hood v. Teld- 
graph. Go., 92. 

2. Hame-Parties.-Where a deceased has left a will disposing of all his 
property and therein naming an executor, the right of action against 
a defendant for his wrongful death must be by the executor named; 
for the right of action being purely statutory, the one entitled to 
sue is governed by the provision of the statute, which gives i t  to the 
executor, when one is named, and not t o  the one who would have 
had the right of administration in  case of intestacy. Revisal, sec. 
59. Ibid. 

3. Executws and Administrators-Heirs a t  Law-Notes-Security-Or- 
ders on Administrator-Venue-Renzoval of Causes-Interpretation. 
of Statutes.-Where a maker of a note, jurisdictional as  to the 
amount in  a court of a justice of the peace, is sued in the Superior 
Court thereon, and i t  appears from the complaint that  i t  was given 
for a stock of goods which had been entirely disposed of; and that 
the action was to enforce a n  order, given as  security to the note, on 
the interest of the maker, as  heir a t  law of a. deceased person, in  
the hands of the administrator, who was made a party for the pur- 
pose, the  action involves an account and settlement by the adminis- 
trator, and should be brought where he has qualified, and when 
brought elsewhere, should be removed thereto on motion aptly and 
formally made. Revisal, see. 421. Thomas v. Ellington, 131. 

FEDERAL EMPLOYERS' LIABILITY ACT. See Commerce; Master and 
Servant; Removal of Causes. 

FELONIOUS INTENT. See Criminal Law. 

FIRE. See Railroads. 

EORMER CONVICTIONS. See Criminal Law. 

FORMER JEOPARDY. See Criminal Law. 

FRANCHISES. See Constitutional Law. 

FRAUD. See Bills and Notes; Equity; Principal and Agent; Mortgages; 
Removal of Causes. 

GRAND JURORS. See Jurors. 

GRANTS. See Deeds and Conveyances. 

GUARANTOR O F  PAYMENT. See Bills and Notes. 

594 
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HABEAS CORPUS. 
Criminal Law-Imprisonment-Conditional Pardon-Concurrent Term,s- 

Courts-Record-Habeas Corpus.-Where one convicted of a criminal 
offense appeals from the judgment, and subsequently withdraws his 
appeal in open court and commences to serve his sentence, the record 
made by the court will not prejudice his rights, when upon habeas 
corpus it appears that he  had been taken into custody upon the vio- 
lation of a conditional pardon granted by the Governor, and that 
the two terms of imprisonment having run concurrently, he had 
served them both. In  r e  Black, 457. 

HARMLESS ERROR. See Appeal and Error;  Homicide. 

HEALTH. See Drainage Districts; Municipal Corporations. 

HOMICIDE. 
1. Murder-Evidence-Identificatzon-Premedtalion.--On this trial for 

murder, evidence was competent, on behalf of the State, that  the 
prisoner had several times sold liquors, i n  the presence of the de- 
ceased, a t  his place of business, i t  being confined t o  the purpose of 
identifying the prisoner, under the circumstances, and also for the 
purpose of showing premeditation, there being evidence of previous 
threats and of the prisoner's purchasing a pistol in order to carry 
them out, which was actually used. N. v. Vann, 534. 

2. Murder-Evidence-Premeditation-Verdict-Harmless Error-On ap- 
peal from a conviction of murder in  the second degree, evidence of 
premeditation, if erroneously admitted, is  harmless, for the jury, 
by their verdict, have found in the prisoner's favor an that question. 
Ibid. 

3. Homicide-Murder-Circumstantial Evidence-Questions for  Jury.- 
Where upon a trial for murder circumstantial evidence for a con- 
viction is relied on, and the circumstances tend to show defend- 
ant's guilt, so that  the deduction of guilt from the circumstances is 
not merely conjectural or probable, they should be submitted to the 
jury, for they a re  the judges of the force or weight of the evidence 
of the defendant's guilt. N. v. Matthews, 542. 

4. Homicide-Murder-C"ircumstantia1 Evidence - Mot:we-Instructions 
for Jury.-Upon a trial for murder, the evidence in this case of 
improper relations between the prisoner and the wife of deceased 
as  t o  motive; threats made by the prisoner on the life of the de- 
ceased, one of which, that  he would kill the deceased on a day cer- 
tain, appeared to have been carried out by the murder of deceased 
on the day named; threats against deceased's wife should she dis- 
close communications of this nature he had made to her; his un- 
willingness for deceased to visit his own wife, who was living on 
land the prisoner claimed to have rented; the finding of the body 
of the deceased a t  his own home with a gun-shot wound in his head, 
while his gun remained on a rack in the room, the circumstances 
tending to show that  prisoner was in  a position to have inflicted it, 
when made, with other circumstances tending to show the prison- 
er's guilt, is sufficient to be submitted to the jury, and far them to 
find thereon that  the defendant was guilty. Ibid. 

I 

5. Murder-Nelf-defense-Reasonable Apprehension of Danger-Intruder 
Upon Home-Instructions-Appeal and Error.-Where it  is shown 
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by the evidence, on a trial for murder, that  the deceased and two 
others came to the prisoner's home during the night, and with threats 
and curses endeavored to force an entrance through the door and 
windows, terrifying the prisoner and the members of his family; 
and there is evidence that  the deceased began the attack by firing 
a pistol, to establish the plea of necessary defense in  firing through 
the door and killing the deceased, i t  i s  only required that  the de- 
fendant show the existence of a reasonable apprehension on his 
part that he or some member of his family was about to suffer 
great bodily harm; or his reasonable belief that i t  was necessary to 
kill in  order to  prevent the violent and forceful entry of a n  intruder 
into his home; and where upon conflicting evidence this principle 
is  charged with the modi&cation that the jury should also find, in  
order to acquit the defendant, that  one of the intruders was armed 
with a pistol, i t  is reversible error. 8. v. Gray, 608. 

6. Murder-Firearnzs-Accidental Discharge-Instructions - Manslaugh- 
ter-Culpable Negligence-Questtons for  Jury.-Where on a trial for 
murder the evidence of the State, the defendant not introducing any, 
tends only to show that the prisoner was with several others going 
along a' road in a good humor, when a pistol shot was heard, fol- 
lowed by exclamations of members of the party, "You shot that  
boy!" which the prisoner denied; that  the prisoner had out his pistol, 
"fooling with it, and it went off"; that  the shot killed the deceased, 
who was on the side of the road, a n  instruction is held reversible 
error which tells the jury that  the prisoner would be guilty of man- 
slaughter if they were satisfied beyond a reasonable doubt that the 
prisoner killed the deceased with a deadly weapon, with the burden 
on the prisoner to show excusable homicide; for there being no evi- 
dence that the prisoner was intentionally pointing the pistol a t  the 
deceased a t  the time of i ts  discharge, i t  was for the jury to say, 
upon the question of manslaughter, whether the prisoner was culpa- 
bly negligent in  handling the pistol at that  time. 8. v. Trollinger, 
618. 

7. Murder-Firearms-Accidental Discharge-Carrying Concealed Weap- 
ons-Interpretation of Statutes-Culpable Negligence.-The carrying 
of concealed weapons is  "malum prohibiturn," and the mere fact that  
one who was carrying a pistol in  a manner prohibited by the statute, 
killed another by its accidental discharge, does not make him guilty 
of manslaughter, unless his culpable negligence in  the way he was 
handling i t  produced the injury from its discharge or had a neces- 
sary tendency to bring about that  result. Ibid. 

8. Homicide-Preventing a Felony-Relative Rights-Justifiable Rela- 
tionship.-One charged with murder who seeks to justify his act 0-1 

the gronnd that  i t  was reasonably necessary to prevent the deceased 
from inflicting great bodily harm, etc., with a n  uplifted knife, upon 
his brother, with whom the deceased, a t  the time, was fightin.;. 
has  only such right as  his brother may have had to commit the homi- 
cide, and the defense is unavailing if his brother was in  the wrong 
i n  bringing on the fight or continuing to participate in  it. S. v. 
Greer, 640. 

9. Homicide-Affrav-Independent Intervention-Evidence-Questions of 
Law.-Where A and B are tried for the murder of C, and i t  appears 
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HOMICIDE-Continued. 
that  while B and C were fighting, A, acting independently and with- 
out conspiracy or a common purpose with B, struck the blow with a 
deadly weapon from which the death of C resulted, B is not re- 
sponsible for the death of C, though he may have been a t  fault in 
bringing on the fight and continuing to participate in  it. Ibtd. 

10. Murder-Self-defense-Reasonable Apprehension-Deceased's Danger- 
ous Character-Evidence.-Upon a trial for murder, where self-de- 
fense is relied on, the violent or dangerous character of the deceased 
may be shown in evidence when there is proof that the prisoner 
knew thereof a t  the time of the homicide, and there is direct evi- 
dence of the  facts showing, or tending to show, that  the prisoner 
acted under a reasonable apprehension that  his life was in danger 
or that  he was in  danger of great bodily harm; or when, owing to 
the circumstantial character of the evidence, the nature of the oc- 
currence is left in doubt. S. v. Blackwell, 672. 

11. Murder-Self-defense-Instructions -Burden of Proof.-In this trial 
for murder, the judge correctly instructed the jury upon the ques- 
tion of self-defense, placing the burden on the defendant to satisfy 
the jury of every matter of excuse or mitigation, the killing with a 
deadly weapon having been admitted. Ibid. 

HUSBAND AND WIFE. See Executors and Administrators; Deeds and Con- 
veyances; Criminal Law. 

1. Estates by Entiretzes-Husband and Wife-Wife's Separate Estate- 
Tenants i n  Common-Deeds and Conveyances.-Where a brother and 
sister have inherited lands as tenants in  common from their father, 
and in a n  interchange of deeds for a division the conveyance is 
made to the sister and her husband "and their heirs," etc., in  en- 
tireties, and the wife dies leaving her husband surviving her, with- 
out children of the marriage, the husband acquires no right of title 
by survivorship, and the lands descend to the heirs a t  law of the 
wife. Sprinkle v. Spaznhour, 149 N. C., 223, cited and applied. Speas 
v. TVoodhouse, 66. 

2. Same-Wife's Consent-Evidence-Contract.-Where a deed in divid- 
ing lands held in common conveys the interest therein of a wife to 
her and her husband in entireties, the fact that  the wife assented 
thereto cannot change the construction that the right of survivor- 
ship does not lie in the husband upon her death, and evidence thereof 
is immaterial; for she could only be deprived of her title thereto 
by contract having the formal legal requirements. Ibid. 

3. Husband and Wire-Enticing Wife-Crzminal Conversation-Declara- 
tions of Wife-Evidence-Interpretation of Statutes.-In a n  action 
brought by the husband against the defendant for unlawfully entic 
ing the plaintiff's wife from him, etc., declarations of the wife as  
to improper relations with the defendant are  incompetent a s  evi- 
dence. Revisal, see. 1636. McCall v. Gallmay, 353. 

4. Husband and Wife-Nonsupport of Wife-CriminaZ Law-Interpreta- 
tion o l  Statutes.-In order to convict under a n  indictment for aban- 
donment and nonsupport of the wife, i t  i s  essential to show a fail- 
ure of the  husband to provide an adequate support for his wife, as  
well as  the act of abandonment; and in this case the evidence is 
held insufficient. S. v. Toney, 635. 
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IDEM SONANS. See Indictment. 

INDEMNITY 
1. Contracts-Indemnity Bonds - Acceptance - Lex Loci Contractus.- 

Where a foreign corporation has issued a bond indemnifying a North 
Carolina concern against lass under a contract with a n  agency, lo- 
cated i n  another State, established to collect moneys, etc., as in this 
case, for insurance premiums, which bond was delivered to the 
agent to  be sent to the indemnified here for approval and accept- 
ance, the contract of indemnity is to be construed and enforced in 
accordance with our own laws. Insurance Co. v. Bonding Co., 384. 

2. Principal and Agent-Surety-Indemnity Bond-Notice of Default- 
Reasonable Notice.-Where a contract of indemnity only provides 
that  the indemnified give immediate notice of the default of an 
agent in accounting for moneys, for which the indemnifying eom- 
pany is  liable under i ts  bond, a failure of strict compliance in giv- 
ing the notice will not always prevent a recovery, the provision not 
being in the form of a condition, or an express warranty. Ibid. 

3. Same-Questions of Law-Notice Sufficient.-The plaintiff sues the de- 
fendant on i ts  bond indemnifying against loss by reasan of an agent's 
defalcation in failing to account for moneys collected, wherein it  was 
provided that  immediate notice be given the indemnifying conlpany 
of such default. I t  was not disputed that  this notice was given five 
days after the knowledge thereof of the plaintiff: Held, the reasan- 
ableness of the notice is a question of law, and the  time thereof in 
this case is  sufficient. Ibid. 

4. Principal and Surety-Indemnity Bond-Limitations of Actions--lit- 
terpretation of Statutes.-Suits upon an employee's indemnity bond 
a re  regulated by Revisal, sec. 4809, forbidding the  time far bring- 
ing suits on contracts of this character to less than one year; and a 
provision therein is void which required that no suits "or proceed- 
ings a t  law or in equity shall be brought against the surety after 
the expiration of six months from the end af the time during which. 
under the terms of this bond, the employer's claim may be filed with 
the surety." Ibid. 

5. Principal and Surety-Indemnity Bonds-Judgment Against Principel 
-Prima Facie Case-Rebuttal Evidence-Defenses-Igtterpretation 
of Statutes.-In an independent action against a surety on its in- 
demnity bond, a judgment against the principal is prima facie evi- 
dence sf the sum or amount which the surety is thereon obligated 
to  pay, although the surety i s  not a party, which the surety may 
impeach for fraud, collusion, or mistake, or he may also set up an 
independent defense. Revisal, sec. 285, has no application. Ibid. 

6. Principal and Agent-Surety-Declarations of Agent-Evic1enc-e.-In 
an independent action against a surety on a bond indemnifying 
against an agent's default, the declarations of the agent, the princi 
pal on the bond, are  incompetent. Ibid. 

7. Principal and Surety-Judgments-Prima Facie Case-Instructzons- 
Admissions-Appeal and Error.-The judgment against the principal 
on an indemnity bond being only prima facie evidence of the amount 
due by the surety for his alleged default thereunder, an instruction 
in this case is held for reversible error, that there was no con- 
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troversy about the fact that  this principal had defaulted i n  a cer- 
tain sum, no such admission appearing, and the issue being con- 
tested. Ibid. 

INDICTMENT. 
1. Railroads-Principal and Agent-False Pretense-Indictment SuBcient 

-Evidence-Interpretatton of Statutes.-Where a railroad agent is  
charged with obtaining money under false pretense by falsely repre- 
senting to his company that  it was necessary for him to employ a 
hand a t  his station a t  $25 per month, and who, in order to get the 
money, signed the company's check in the name of the supposed 
hand, sending i t  on to  the bank for collection and taking the money 
from his cash receipts, proof of these allegations is sufficient to 
sustain the charge in  the indictment and convict of the offense, under 
Revisal, see. 3432, for the charge is sufficiently stated if it is ex- 
pressed in a plain, intelligible, and explicit manner, and sufficient 
matter appear to enable the court to proceed to judgment. Revisal, 
see. 3254. fl. v. Marsh, 603. 

2. Indictment-Assault-Proof Variance-Interpretation of fltatutes- 
Former Jeopardy-Defenses.-Where the indictment charged a n  as- 
sault, etc., upon "Lila" Hatcher, and the evidence tended to show 
that  i t  was made upon "Liza" Hatcher, and upon defendant's mot im 
the  caurt directed an acquittal for the reason that the names were 
not idem sonans, but held the defendant to  appear and answer a t  the 
next term of the court to the charge of assault, etc., upon "Liza" 
Hatcher, i t  is  Held, (1) that  the variance between the charge in  the 
indictment and the proof was immaterial (Revisal, see. 3254) ; ( 2 )  
that, notwithstanding the plea of "former jeopardy" on the second 
trial could not be sustained, as  the instruction in the former action 
was a t  the prisoner's request, and had not the effect of placing him 
in jeopardy. R. v. Drakeford, 667. 

INJUNCTIONS. See Municipal Corporations; Equity; School Districts. 
1. Injunctions, Mandatory-In Personam-Residence-Jurisdictio.n.-A 

mandatory injunction to restrain an action upon the same subject- 
matter in  a foreign jurisdiction is in  personam, and will be issued 
only where both parties a re  residents of this State and the defend- 
a n t  is within our jurisdiction; and not where his residence and 
citizenship is in another State, and he is only constructively here, 
as  by being plaintiff in the action wherein the restraining order is 
sought. Carpenter v. Hanes, 46. 

2. flame-Injunction.-Where there are a first and second mortgage on 
lands and several junior judgments for materials furnished for a 
building thereon, and one of these junior judgment creditors has 
bought in  the lands a t  a n  execution sale of another of the junior 
judgment creditors, and in pursuance of a scheme to get the lands, 
has  procured the assignment of the first mortgage to a trustee, whom 
he controls, and under his instructions the mortgaged premises were 
sold, bid in by another of his agents a t  the foreclosure sale, so that  
the result of the scheme is  to  have obtained the land a t  a grossly 
inadequate price, the second mortgagee having offered to pay off 
the first mortgage debt and given notice of his rights a t  the sale; 
i t  is Held, that the evidence of fraud is  sufficient to be submitted to  
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INJUNCTIONS-Continued. 
the jury, and that  equity will enjoin the making of the deeds to the 
purchaser a t  the sale, and preserve the equities to the hearing of 
the second mortgagee and the other junior judgment lienors for 
materials furnished. Hayes v. Pace, 288. 

INSTRUCTIONS. See Appeal and Error;  Trial. 

INSURANCE. 
1. Insurance, Life-Valid Provisions-Suicide.-A provision in a life in- 

surance policy declaring suicide of the insured within twelve months 
of i t s  date an excepted risk, is valid. Heilig v. Insurance Go., 521. 

2. Same-Application-Statements -Policy Contracts.-Where attached 
to a life insurance policy sued on is a paper-writing, over the signa- 
ture  of the insured, purporting to be the original application for 
the  insurance, which states "that (among other things) if within 
one year from date of the policy I shall suicide or destroy myself, 
sane or insane, the policy hereby applied for shall be null and void," 
and this application is made a part of the policy by express provision 
upon the face of the policy, it  is  Held, that the statement is a part 
of the application, and the application is  a part of the contract of 
insurance, binding upon the beneficiaries thereunder. Ibid. 

INTENT. See Assault and Battery. 

INTERSTATE COMMERCE. See Carriers of Goods; Commerce; Removal of 
Causes. 

INTOXICATING LIQUORS. 
1. Intoxicating Liquors-Sales to Minors-Draft, Bill Lacling Attached- 

Payment-Dealers-Banks and Banking-Interpretation. of Statutes. 
-To be guilty of the offense prohibited under the provisions of the 
Revisal, sec. 3524, the person selling or giving away intoxicating 
liquors "to any unmarried person under the age of 21 years, know- 
ing the said person to be under that age," must be a dealer therein; 
and a bank or i ts  officer, in  the usual course of a banking business, 
who accepts money on a draft, bill of lading for such liquors attached, 
and surrenders the draft to  the drawee, by which he is enabled to 
take the bill of lading to the carrier and get the shipment, is  not a 
dealer, and hence, by the transaction, is not liable under the statute. 
8. v. Fisher, 550. 

2. Intoxicating Liquors-Eales to Minors-Contracts-Orders and Accept- 
ance-Lex: Loci-Interstate Commerce-Banks and Banking-lnter- 
pretation of Statutes.-A shipment of intoxicating liquor from an- 
other State here, with bill of lading attached to a draft, and put 
in  course of collection through the banks, is  interstate commerce 
until the delivery of the shipment to the consignee by the carrier; 
and where the sale of such liquor is  made through a sale agent here, 
and sent on and accepted by the principal in  another State, and 
shipment made, as  indicated, the contract is  made in another State, 
and the mere fact that the draft was paid here, and the bill of lad- 
ing surrendered to the drawee, an unmarried person under 2 1  years 
of age, who thereby is enabled to get his  bill of lading and receive 
the  shipment from the carrier, does not affect the interstate char- 
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INTOXICATING LIQUORS-Continued. 
acter of the shipment, so as  to  make the bank or i ts  officer thus sur- 
rendering the bill of lading guilty of violating section 3523 of the 
Revisal. Ibid. 

3. In to~ica t ing  Liquor -Pleas -Former Conviction-"Same 0flense."- 
The  defendant was indicted for selling one pint of spirituous liquor, 
contrary to  our statute, on 15 November. I t  was admitted on the 
trial that  he had been acquitted a t  a prior term of selling one pint 
of spirituous liquor charged t o  have been made to the same person 
within two months of the time charged in the second indictment. 
The evidence on behalf of the State tended to show that  the defend- 
a n t  continuously for several months procured liquor for the witness, 
for which he received payment, and that  i t  was obtained locally. 
Upon cross-examination this witness testified that  he had given the 
same evidence against the defendant on the former trial, as  he was 
then testifying to, and that  he could not remember the exact date 
of any  particular sale: Held, (1) the allegation a s  to the t i h e  of 
sale i s  immaterial, and the accused may be convicted upon proof of 
a n  unlawful sale to the person named a t  any time within two years 
prior to  the finding of the presentment, etc.; (2)  while the burden is 
on the defendant to sustain his plea of a former acquittal by the 
preponderance of the evidence, he may rely on the State's evidence 
for this purpose; (3)  i t  was for the jury to decide, under this evi- 
dence and by its preponderance, if the offense charged was the same 
as  that  of which the defendant had formerly been acquitted, and 
if i t  was, the defendant should be acquitted. Seven principles of 
law applicable to the  defense of former acquittal laid down, and the 
meaning of the term, "same offense," discussed by ALLEN, J. X. v. 
Freeman, 594. 

ISSUES. See Pleadings; Appeal and Error. 
1. Issues.-Where the  issues submitted fully cover the issues tendered, 

i t  is  not error for the trial judge to refuse to submit the latter. 
Bendricks v. Ireland, 523; Ins. Go. v. Bonding Go., 384. 

2. Issues-Objections and Exceptions-Appeal and Error-Issues Xuf- 
ficient.-When the appellant fails to tender issues which he consid- 
e r s  necessary and proper to present his case to t h e  jury, he may not 
take advantage of the failure of the court to give them, by an ex- 
ception to the issues submitted by the court. He must point out a t  
the  time the errors therein complained of. McCaZZ v. GalZowag, 353. 

3. Issues Bubmitted-Xuflciency.-The one issue submitted to the jury 
in this action for breach of contract for the sale, cutting, and de- 
livery of lumber, to wit, "Are the defendants indebted to the plain- 
tiff, and if so, in  what amount?" embraced every issuable fact, and 
enabled the appellant to present fully its side of the case to  the 
jury, and was sufficient; and i t  is Held, no error to reject numerous 
issues offered which would have tended to great prolixity. Lumber 
Co. v. Manufacturing Co., 395. 

JUDGMENTS. See Partition; Indemnity; Criminal Law; Liens; Costs; 
Claim and Delivery; Appeal and Error; Constitutional Law. 

1. Pleadings-Verification - Attorney and Client - Judgments.-A judg- 
ment by default for the want of a n  answer should not be entered 
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in an action upon a note for the payment of money when the com- 
plaint, verified by the plaintiff's attorney, does not substantially 
comply with the provisions of the statute respecting such verifica- 
tions. Miller v. Curl, 1. 

2. Same-Irregular Judgments-Defenses.-A judgment by default en- 
tered in  a n  action on a note for the recovery of money where there 
is a defective verification made by the plaintiff's attorney, is  not 
void, but irregular; and upon motion made to set i t  aside, the mov- 
ing party must show he has a meritorious defen$e. Ibid. 

3. Pleadings-Return Term-Criminal Courts-Ejectment - Defendant's 
Failure to Give Bond-Answer 8tricken Out-Judgment by Default- 
Interpretation of Btotutes.-Chapter 678, Laws 1909, permits process 
to be returnable and pleadings to be filed a t  criminal terms of the 
court, and where a defendant in  ejectment fails to file the undertak- . ing required by Revisal, sec. 453, or procure leave to defend without 
bond (Revisal, 4541, the court, a t  such term, may strike out the 
answer and render judgment by default. Patrick v. Dunn, 19. 

4. Judgments-Motions i n  Terw-Notice.-It is  unnecessary to  serve 
notice of a motion for a judgment made during a term of court a t  
which such judgment may properly be rendered. Ibid. 

5. Same-Inquiry-Harmless Error.-Where, in  a n  action of ejectment, 
plaintiff has obtained a judgment for the failure of defendant to give 
the undertaking required by Revisal, see. 453, the judgment is con- 
clusive as  to all matters therein determined; and where the judg- 
ment omits the inquiry as  to damages, but .is rendered only a s  to 
the plaintiff's title or right of possession, the defendant cannot be 
heard to complain that a final judgment had been entered. Ibid. 

6. Motions-Judgments-Excusable Neglect-Findings of Fact-Record- 
Presumptions-Appeal and Error.-Upon appeal from the  refusal of 
a motion to set aside a judgment for excusable neglect, the ruling 
of the Superior Court will be sustained when no facts are  found 
by the judge upon which his ruling was based, the burden being 
upon the appellant to show error, and the presumption being in favor 
of the validity of the action of the lower court. McLeod v. Cooch, 
122. 

7. Same-Excepttons-Assignments of Error.-It is the duty of the  party 
appealing from a n  adverse ruling of the trial court, upon his motion 
to set aside a judgment for excusable neglect, to have requested the 
court to find the facts upon which the ruling was based, or his ex- 
ception aptly taken of record to a refusal to have done so a t  the 
appellant's request; and an assignment of error, which i s  no part 
of the record, but of the attorney in grouping the exceptions noted 
in the case on appeal, which merely states that  the request was 
made and refused, unsupported by a n  exception of record, will not 
be considered on appeal. However, the Court has examined the 
appellant's affidavits upon which his motion was based, and holds 
that therefrom excusable neglect is  not shown. Ibid. 

8. Parties-Motions-Agreements Upon Condition-Hearings - Notice- 
Court Oflcers-Laches.-Where the parties to a n  action have agreed 
that  a motion to set aside a judgment for excusable neglect be heard 
on a specified day of a term of court, provided that the term held 
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JUDGMENTS-Continued. 
until then, and acting on this agreement the movant appeared after 
the adjournment of the court for the term, before which time and 
during the term the court had refused to grant his-motion, i t  is  
his own fault that he took the chances of the court's holding until 
the day thus specified; and his neglect will not be held a s  excusable 
on appeal; neither will i t  avail him that  he relied upon notice from 
the officers of the court, for they are  under no legal obligations in 
such matters. Ibid. 

9. Judgments-Effect-Title to Lands-Estoppel.-Where the disputed 
title to lands sufficiently described in a grant, under which a party 
claims, has been finally adjudicated, and the decree, by its terms, 
has the force and effect in law either of confirming or of vesting the 
title in that tract, the losing party to the record or those claiming 
under him are afterwards estopped from claiming any interest in 
the land a s  against the  successful litigant or those claiming under 
him. Burns v. Stewart, 360. 

10. Judgments-Color of Title.-A judgment of a court of competent juris- 
diction in an action involving title to land in dispute, declaring 
that  a certain party is the owner and entitled t o  the possession there- 
of, vests the title in  the successful party as  fully as if a deed had 
been required therein to be made, and constitutes color of title in 
his favor. Ibid. 

11. Same-Lands-Suficiency of Descriptzon.-In this case i t  i s  held that  
the judgment relied upon as  color of title adjudicated the title to 
lands in dispute with sufficient certainty, a s  they were definitely 
described therein by metes and bounds, and i t  also referred to a 
certain grant in  evidence; and objection to the judgment not being 
color on the ground of a defect in the description of the lands, can- 
not be sustained. Ibid. 

12. Actions-Notes-Parties-Judgments-Payments Into Court-Practice 
-Cancellation.-Where a holder of a note has pledged i t  a s  collateral 
to  a note given by him for borrowed money, he still has a t  least a 
distince beneficial or equitable interest in the note pledged, and is  a 
real party i n  interest (Revisal, sec. 400),  and may sue thereon with- 
out making the pledgee a party, if he produces the note in  court, so 
that  a judgment may be so framed a s  to protect the rights of his 
debtor, if he pays the judgment; and for the protection of all the 
parties, the court should order the note in the hand of the plaintiff 
to be deposited with the clerk for cancellation upon its payment. 
Ball-Thrash v. McCormick, 471. 

13. Murder - Judgments -Excessive Punishment - Appeal and Error.- 
Upon the evidence in  this trial for a homicide, the objection that  
the pupishment imposed is  excessive is not sustained on appeal. 
S. v. Vann, 534. 

JUDICIAL NOTICE. See Statutes. 

JURISDICTION. See Injunction; Partition; Removal of Causes; Courts. 

JURORS. 
1. Murder-Jurors-Dzsqualification-Challenge Allowed-Power of Court 

-Practice.-When on a trial for murder a juror states, after he has 
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JURORS-Continued. 
been passed by the defendant, but before he has been sworn, that  
he was opposed to capital punishment, and that  he would not agree 
to  a verdict of guilty even if the evidence, under the court's instruc- 
tion, should satisfy him beyond a reasonable doubt of the defendant's 
guilt, the court may, in  its discretion, allow the State to challenge 
him for incompetency to serve in  the case, and sustain the chal- 
lenge; and i t  is competent for the court to discharge the juror on 
its own motion, if he appears to  be disqualified. S. v. Vann, 534. 

2. Jury-Evidence-Expression of Opinion by Court-Remarks in  Jury's 
Hearang-Interpretatzon of Statutes-Appeal and Error.-Revisal, 
sec. 535, forbidding a judge in his charge to the petit jury in a 
criminal or civil case to express opinion on the facts involved, applies 
to any expression of opinion by the judge in the hearing of the jury 
a t  any time during the trial. S. v. Cook, 586. 

3. Grimi?al Law-Jurors-Challenge After Passing Juror-Discretion of 
Court-Appeal and Error.-It is within the sound discretion of the 
trial judge to allow the solicitor, in a criminal case, to challenge a 
juror for cause and stand him aside, after he had once passed the 
juror and before the jury had been sworn in or impaneled; and his 
action therein is  not reviewable on appeal. 8. v. Burney, 613. 

4. Constitutional Law-Jury-Attempted Wuiver-Judgment, Motion i n  
Arrest of-Procedure-Another Panel.-A trial by jury in  a criminal 
action cannot be waived by the accused, and though by express agree- 
ment and his conduct, and that of his attorneys, he may have agreed 
that  his case should be tried by only eleven men, or have attempted 
to waive his right to have twelve, his subsequent motion on the 
trial in  arrest of judgment on the ground that the jury, being com- 
posed of eleven men, was not lawfully constituted, should be granted, 
the procedure then being to impanel another and lawful jury. S. v. 
Rogers, 656. 

5. Criminal Law -Jurors -Expression. of Opinion - Grand Jurors.- 
Where a petty juror had sat upon the grand jury a t  a former term of 
the court, when a true bill for assault, etc., had been found against 
the defendant, upon which the action was dismissed a t  the instance 
of defendant for defect in the indictment, and the present trial is  
upon an indictment correcting this error, objection thereto cannot 
be sustained when the juror, on his voir dire, has stated he had not 
formed or expressed an opinion, and i t  does not appear that  he was 
present as a grand juror, or had then voted upon the indictment. 
S. v. Drakeford, 668. 

6. Jurors-Motion to Set Aside-Court's Discretion-Appeal and Error.- 
A motion to set aside a verdict because of a defect as  to one of the 
jurors i s  addressed to the discretion of the trial court, from which 
no appeal lies. Ibid. 

JUSTICE OF THE PEACE. See Courts. 

LACHES. See Attorney and Client; Judgments; Appeal and Error. 

LANDLORD AND TENANT. 
1. Landlord and Tenant-Written Leases-Interpretation.-Where there 

is ambiguity in the wording of a written lease of lands, the doubt 
must be settled against the lessor. Temple CO. v. Guano Go., 87. 
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LANDLORD AND TENANT-Continued. 
2. Same-Lessee's Option-Continuance of Term-Period of Tzme of 

Lease.-A written lease of land providing that  i t  shall be "for a 
term of six manths" and that the lessee "may have the privilege 
of continuing this lease for a term of four years on the same terms 
and conditions," is construed, from #the language employed, to give 
the lessee either one or two options; a lease far  a term of six months 
or one for four years; and if the latter option is  exercised, i t  will 
include the six months period, making in all a period of four years 
from i ts  commencement. Ibid. 

3. Landlord and Tenant-Written Leases-Interpretation-Words and 
Phrases.-Where a written lease of lands is  for six months, with 
the  privilege or option of "continuing this lease for a term of four 
years," the words "this lease" refer to the term already created, 
the  words "lease" and "term" being often treated by conveyancers 
a s  convertible, and the word "lease" as  descriptive of the estate and 
interest conveyed by the instrument. Ibid. 

4. Landlord and Tenant-Written Leases-Interpretation-Intent.-In 
construing written leases of land the words employed should be 
taken i n  their ordinary sense, unless forbidden by the context, so 
a s  to arrive a t  the intent of the parties to be gathered therefrom. 
Ibid. 

5. Landlord and Tenant-Optioa to Continue-Occupancy-Payment of 
Rent-Exercise of Option-Evidence.-Where a written lease of 
lands provides for an extension of the term, a t  the option of the 
lessee, his continued occupancy of the premises and the payment of 
rent  constitute sufficient notice of his electian to  extend the term. 
Ibid. 

LAST CLEAR CHANCE. See Trials. 

LEGISLATIVE POWER. See Constitutional Law. 

LESSOR AND LESSEE. See Removal of Causes; Evidence. 

LIENS. See Equity; Bills and Notes. 
Judgments-Nonsuit-Erroneous in  Part-Practice.-Where a judgment 

of nonsuit has been entered in a suit to recover upon a certain note, 
also involving the question of a lien, i t  becomes unnecessary to con- 
sider the plaintiff's right to the lien when i t  appears that  there was 
error committed in  allowing the judgment of nonsuit regarding the 
recovery upon the debt. Ball-Thrash v. McCormick, 471. 

LIMITATION OF ACTIONS. See Statutes; Receiver; Indemnity. 

MALICE. See Evidence. 

MAPS. See Evidence. 

MARRIED WOMEN. See Deeds and Conveyances. 

MASTER AND SERVANT. 
1. Automobiles-Parent and Child-Master and Servant-Negligence- 

Respondent Buperior.-A parent is not liable for the torts of hi3 
minor son done without his knowledge and consent; and where under 
such circumstances the son has taken an automobile owned by his 
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father, and by his negligent or reckless driving has caused damages, 
the father is  not responsible therefor by reason of the relationship; 
and to make him so i t  must appear that the son was i n  some way 
acting in a representative capacity, such as would make the master 
responsible for the servant's torts. Linville v. Nissen, 96. 

2. Same-Scope of Employment.-To hold the master responsible for 
the tort of his servant i t  must be shown that  the tort complained 
of occurred while the servant was acting within the scope of his 
duties and while in  pursuance af them, and the driving of an auto- 
mobile comes within this principle; and where it  is shown that a t  
times a father used the services of his son a s  a chauffeur, a s  in  
taking the family for a pleasure ride, etc., the tort of the son while 
taking a party of his friends to ride without the knowledge and 
against the commands of his father cannot be considered an act 
done for or in  behalf of the latter, and as  no negligence can therein 
be imputed to the father, he cannot be held liable, though he knew 
the son to be a reckless driver and had not locked up the automobile 
to prevent his having access to it. Ibid. 

3. Master and Servant-Negligence-Safe Appliances-Defects-Ordinnrg 
Care-Duty of Master.-While i t  i s  the duty of the master t o  furnish 
his servant reasonably safe machinery and appliances with which 
to do his work, including under certain conditions the peremptory 
obligation of supplying such a s  are "known, approved, and are  in  
general use," the responsibility of the master is  not that  of an 
insurer, for the requirement i s  only made of him to provide such 
as  are  reasonably safe, with the burden on the servant, in  his action 
for damages for a n  injury alleged to have been thus negligently in- 
flicted, to show the defective condition of the machine a t  which he 
was a t  work; that  i t  was the proximate cause of the injury; and 
that the defendant knew of this defect, or could have discovered i t  
by the exercise of ordinary care. Kiger v. Scales Co., 133. 

4. Same-Instructions.-Where the servant sues for damages for a per- 
sonal injury caused by the alleged negligence of the master in  fur- 
nishing him a defective machine with which to do his work, a n  
instruction is  erroneous which makes the defendant's liability de- 
pend only on whether the machine was defective a t  the time the 
servant received the injury, the evidence being conflicting upon 
whether the defective condition was brought to the master's notice 
or he should have known thereof in the exercise of ordinary care. 
Ibid. 

5. Same-Res Ipsa Loquitur-Questions for Jury.-Where there is  con- 
flicting evidence upon the question of the master's negligence in  not 
furnishing his servant a proper machine with which t o  do his work, 
as  the proximate cause of the injury complained of, the doctrine of 
res ipsa loquitur. a question for the jury, does not relieve of the re- 
quirement that, in charging the jury upon the issue, the constituent 
featqres of the law of negligence as  applicable t o  the facts in  evi- 
dence should be correctly given. Ibid. 

6. Master and Servant-Neglige?zce-Safe Place to Work-Cause Re- 
moved Since Injury - Contradictmy Evidence - Instructions.-The 
plaintiff was employed by the defendant to go upon a trestle of a 
railroad, which it was building, to dump dirt, and his evidence tended 

606 



INDEX. 

MASTER AND SERVANT-Continued, 
to show that while so engaged he went upon a plank, put there 
for the purpose, which gave way with him, and he thereby received 
the injury complained of in his action to recover damages. There 
was also evidence that this plank was defective, and per contra. and 
defendant resisted recovery on the ground of an accident: Held. 
evidence was competent that  the plank had been replaced and 
nailed down since the injury, as contradictory of the defendant's 
contention that the injury could not have occurred as plaintiff 
claimed, and the court having restricted its application to this phase 
of the case, and excluded its consideration upon the issue as  to 
negligence, in the charge to the jury, there was no error. Pearson v. 
Clay Co., 224. 

7. Master and Servant-Safe Applia?zces-Sz~bseqz~ent Repairs-Duty to 
Repair-Conflictinp Evidence--Competency,--While the subsequent 
strengthening and repair of an appliance furnished by the master 
to the servant to do the work required of him is not, as a rule, 
competent upon the question of the negligence of the master in 
furnishing a defective or inadequate one, for which damages are  
sought, i t  is held competent upon the question as to whether i t  was 
the duty of the master to make such repairs, where this question is 
presented, and is properly admitted for that purpose. Boggs v. 
Mining Go., 393. 

8. Master and Servant-Federal Employers' Liability Act-Interpretation 
of Statutes-Words and Phrases.-The Federal Employers' Liability 
Act abolishes contributory negligence as a defense and introduces the 
doctrine of comparative negligence, and provides that an "employee 
shall not be held to have assumed the risks of his employment in  any 
case where the violation by such common carrier of any statute 
enacted for the safety of employees contributed to the injury or death 
of suer employee": Held, that  the act should be construed by the 
State courts in accordance with the Federal decisions; and the use of 
the term "any statutes" refers to Federal statutes enacted for the 
safety of employees, etc. Horton v. R. R., 424. 

9. Federal Employers' Liability Act-Intent-Interpretation of Statutes- 
Contributory Negligence - Assumption of Risks.-Statutes should be 
construed as a whole to effectuate the intent of the lawmaking powers, 
and as to whether the Federal Employers' Liability Act, which abol- 
ishes contributory negligence as a defense, would permit the defense 
of assumption of risk, Quccre. Ibid. 

10. Same -Master and Servant - Negligence-Assumption of Risks-Safe 
Appliances-ATotice-Continuing to Work-Reasonable Time.-An em- 
ployer is negligent in failing to provide reasonably safe machinery 
and appliances for the employee to work with in the discharge of his 
duties, and to keep them in repair; the employee assumes the risk if 
he continues to work in the presence of a known defect without objec- 
tion, but not that of the negligence of the employer: Held, this appar- 
ent conflict is reconciled by imposing upon the employee, if he desires 
to be relieved from assumption of risk, the duty of making complaint 
when he knows of a defect, or could discover i t  by the exercise of 
ordinary care, and by referring his conduct, when he does complain, 
to the principles of contributory negligence, a t  least for a reasonable 
time. Ibid. 
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MASTER AND SERVANT-Continued, 
11. Same-Instructtons-Harmless Error.-Where under the evidence the 

court correctly charged the jury as  to the doctrine of assumption of 
risks, under the Federal Employers' Liability Act, if they found that 
the plaintiff had continued to work i n  the presence of a known dan- 
ger from a defective appliance, furnished by defendant railroad com- 
pany, without notifying i t  thereof, it is not error, of which the de- 
fendant can complain, that he also and erroneously charged them, as 
a distinct and separate proposition, that  the plaintiff assumed the 
risk, although he objected, if he continued to work when a man of 
ordinary prudence would have seen that  there was greater danger of 
being hurt  than otherwise. Ibid. 

MEASURE OF DAMAGES. See Nuisance; Trials; Contracts; Claim and De- 
livery. 

MINORS. See Partition; Intoxicating Liquors. 

MISJOINDER. See Actions. 

MORTGAGES. See Equity; Trusts and Trustees. 
1. Mortgages-Notice of Sale-Hour of Sale - Fraud - Evidence-Injunc- 

tion-Equity-Sale Vacated.-The failure of the notice of a foreclos- 
ure sale under a mortgage to have stated the hour thereof is  sufficient 
evidence of fraud for an order to issue restraining i ts  consummation 
t o  the hearing and to preserve the  equities of the parties thereunder 
arising; and should i t  then appear that  the hour was not thus stated, 
the sale should be set aside. Hayes v. Pace, 289. 

2. Mortgages - Stock of Goods -Debtor and Credztor-Fraud-Presump- 
tions.-A mortgage upon a stock of goods, the possession of which is 
left with the mortgagor, to secure a debt maturing in the future, 
which contains no provision far a n  account of sales and the appli- 
cation of the proceeds to the debt, is presumptively fraudulent as to 
existing creditors. Grocery Go. v. Taylor, 307. 

3. Same-Rebuttal Evidence-Intent.-Where there is  a presumption of 
fraud as  to existing creditors arising from a martgage of a stock of 
goods, i t  cannot be rebutted by proving the absence of a n  actual in- 
tent to defraud, the motive being immaterial. Ibid. 

4. Mortgages - iStock op Goods -Debtor and Creditor-Fraud-Rebuttal 
Evidence-Property Su@cient.-The presumptian of fraud a s  to exist- 
ing creditors in a mortgage of a stock of goods may be rebutted by 
proving that there was no other creditor of the mortgagor a t  the time 
of the registration of the mortgage, or if there was such creditor, that 
the mortgagor owned other property a t  that  time, which could be sub- 
jected to the payment of the debt, sufficient to pay such creditor. Ibid. 

5. Mortgages-Debtor and Creditor-Fraud -Registration - subsequent 
Creditors.-In the absence of actual or presumptive fraud, a mort- 
gage on a stock of goods is valid a s  to debts contracted subsequent to 

" i ts registration. Ibid. 

6. Mortgagor and Mortgagee - Sale - Expenses-Credits-Value of Prop- 
erty - Mortgagee's Liability.-A mortgagee seizing the mortgaged 
property under claim and delivery is  held accountable for its reason- 
able value, and not merely for the price i t  may have brought a t  a 



sale; and in this case, the property seized being leaf tobacco, i t  is  
Held, that the plaintiff should be credited with the reasonable cost of 
grading and marketing the tobacco, and with certain rent which he 
has paid for the defendant. Carroll v. James, 510. 

7. Actions-Costs-Mortgagor and Mortgagee - Possession - Sales.-The 
plaintiff mortgagee seized the defendant's leaf tobacco conveyed by 
the mortgage, under claim and delivery, and sold the same. T'he de- 
fendant alleged that the tobacco should have brought a sufficient price 
to  have paid off the mortgage. Upon the question of taxing the cost, 
i t  is  necessary to ascertain whether the plaintiff took possession be- 
fore or after the commencement of the action; for if before, and any- 
thing was found to be due the plaintiff, the answer, in  effect, denied 
the plaintiff's cause of action, and the costs should be taxed against 
the defendant; if afterwards, and the plaintiff does not recover the 
amount claimed, the cost should be taxed against him. Ibid. 

8. Mortgages-Sales-Fraud-Equity.-A court of equity has power to  
vacate a foreclosure sale which is  shown to have been tainted with 
fraud or deceit, or to have been made i n  pursuance of a corrupt 
scheme to gain possession of the premises inequitably. Hayes v. 

I 
Pace, 288. 

9. Same-Assignment of Mortgage-Transfer of Title.-The difference 
between a mere assignment of a mortgage of lands and the substi- 
tution of a trustee is, that the terms of the former do not profess 
to act upon the lands, or pass the mortgaged estate thereto, but only 
the security i t  affords to the holder of the debt; and where a fore- 
closure sale of the lands had been brought about by collusion and 
fraud of the  holder of the security for the purpose of acquiring the  
land a t  the sale, courts of equity will intervene, whether there has 
been only a n  assignment of the security or a transfer of the title 
to the lands to  another trustee. Ibid. 

10. Mortgages-Fraud-Collusive Sales-Liens-Junior Judgment Cred- 
itors-Equity.-Where fraud and collusion is  shown between the 
holder of a first mortgage debt in  the foreclosure sale of the mort- 
gaged premises, junior mortgagees or lien creditors will be pro- 
tected by the courts to the same extent a s  the  mortgagor. Ibid. 

MOTIONS. See Partition; Actions; -Assistance, Writ of; Appeal and Error;  
New Trials; Judgments. 

Parties-Motions-Agreements Upon Condition-Hearings-Notice-Court 
Oficers-Laches.-Where the parties to an action have agreed that a 
motion to set aside a judgment for excusable neglect be heard on a 
specified day of a term of court, provided that  the term held until 
then, and acting on this agreement the movant appeared after the 
adjournment of the court for the term, before which time and during 
the term the court had refused to grant his motion, i t  is his own 
fault that he took the chances of the court's holding until the day 
thus specified; and his neglect will not be held a s  excusable on 
appeal; neither will i t  avail him that  he relied upon notice from the 
officers of the court, for they are under no legal obligations i n  such 
matters. McLeod v. Gooch, 122. 
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MOTION IN ARREST. See Constitutional Law. 

MUNICIPAL CORPORATIONS. 
. 1. Cities and Towns-Btreets and Sidewalks-Negligence-Reasonable 

Care-Instructions-Appeal and Error.-A city is  required to main- 
tain its streets and sidewalks in  a reasonably safe condition for the 
safety of the public, and to exercise ordinary care and due diligence 
to  see that  they are so kept and maintained, and a charge which in 
effect requires the city to keep its streets and sidewalks in safe 
condition, and holds it responsible in  damages to a pedestrian in- 
jured by a defect therein, without negligence on his part, makes 
the  city insure or warrant the safe condition of i ts  streets, and 
is Held for reversible error. Smith v. Winston, 50. 

2. Cities and Towns-Presenting Claiqns-Period Allowed-Complaint- 
Demurrer-Interpretation of Statutes.-Where upon the face of, a 
complaint, in  a n  action against a town, etc., to recover for services 
rendered, i t  does not appear that claim was made upon its officers 
as  the statute (Revisal, see. 396) provides, within two years after 
i ts  maturity, the claim is  barred by the express provision of the 
statute, and demurrer, that  i t  states no cause of action, should be 
sustained. Dockery v. Hamlet, 118. 

3. Cities and Towns-Presenting Claims-Period Allowed-Condition 
Precedent-Interpretation of Statutes.-Revisal, see. 396, requiring 
a claim against a city to be presented, etc., within two years after 
i ts  maturity, i s  not strictly a statute of limitation, for it imposes 
this as a duty on the claimant as a condition upon which he may 
successfully maintain his action. Ibid. 

4. Same-Maturity-Evidence.-Where a claim has been made on the 
city for services rendered, and it nowhere therein appears when the 
services were rendered, in  an action to recover therefor the plaintiff 
must not only show that  the claim had been presented in the 
statutory period, but that  the amount claimed had matured within 
that time; and when he has failed to make this necessary allegation 
in his complaint, a demurrer thereto should be sustained. Ibid. 

5. Cities and Towns-Presenting Claim-Period Allowed-Demurrer- 
Defective Statement-Repleading.-The complaint in this action on 
a claim against a town, etc., for services rendered, not stating a 
cause of action under the requirements of Revisal, see. 396, is d e  
murrable; but as  the complaint is a defective statement of a cause 
of action, i t  was error to dismiss the action, and the plaintiff may 
amend by setting out the matters required by the statute. Ibid. 

6.  Cities and Towns-Governmental Fa~nctions-Liability - Nuzsance- 
Damages.-A city or town is liable i n  damages, notwithstanding its 
being a governmental agency, for creating or maintaining a nui- 
sance causing appreciable damage to the property of a private owner. 
Moser v. Burlington, 141. 

7. Same-Sewerage-Permanent Damages-ConstitutionaZ Law.-The op- 
eration and maintenance of a disposkl plant by a city or town, with 
septic tank for treatment of sewage before discharging i t  into a 
stream upon which the plaintiff lived and owned his home near-by, 
in a manner that  creates a nuisance, causing damages to his health 
and property, is, to the extent of the damages, regarded and dealt 
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MUNICIPAL CORPORATIONS-Continued. 

with as  a taking or appropriation of his property, and cannot be 
done except on compensation to the owner and pursuant to some 
of the recognized methods, and as  required by the "law of the 
land." Ibid. 

8. Sam-Improper Use-Additional Acts of A'uisance-Measure of Dam- 
ages-Instructions-Appeal and Error.-Where in  an action for 
permanent damages against a city or town caused by emptying sew- 
age into a stream on which the defendant owns his home and other 
realty, to its damage, etc., there is some evidence of negligence in  
tho operation of a disposal plant, etc., for the treatment of the 
sewage, an instruction is erroneous which charges the jury that  an 
adverse verdict would vest a perpetual right in  the defendant to 
continue to operate as  they were then doing; and i t  appearing in 
this case that the charge influenced the verdict by increasing the 
amount of damages to include improper a s  well as a proper main- 
tenance of the plant, i t  is  held to be prejudicial to defendant's rights 
and erroneous; for the right to recover damages for each further 
and injurious act of defendant amounting to an additional nuisance 
is still open to the plaintiff in the future. Ibid. 

9. Cities and Towns-Waterworks-Legislative Restrictions-Derogation 
of Rights-Interpretation of Statutes.-A statute which is  man- 
datory, and is in  derogation of the usual and common rights of a 
municipality to construct or purchase, as  well as  to manage, its 

, public utilities in the exercise of a sound discretion by the municipal 
authority, must be construed liberally in favor of the public and 
strictly against those specifically favored. Asbury v. Albemarle, 247. 

10. Same-Words and Phrases.-When words are  used in the expressions 
of a statute which have a well known legal meaning, and nothing 
appears therein which would show that  a different meaning was 
intended by the use of these words. there is  no ambiguity of ex- 
pression for the courts to construe, the presumption being that the 
lawmaking power had expressed its intent according to the legal 
significance of the words i t  had employed. Ibicl. 

11. Sanze-"Corporations."-Chapter 86, Public Laws of 1911, provides 
that a municipal corporation, before undertaking to build "any pub- 
lic system of v-aterworks, shall . . . first acquire, either by con- 
demnation or purchase, the property of such system already laid, 
operated, and maintained" by a "private, or quasi-public corpora- 
tion," within the municipality, etc.: Held, the word "corporation" 
has a definite legal meaning, and will not be construed to embrace 
an unincorporated company of individuals, or a partnership, operat- 
ing and maintaining a waterworks plant within the limits of the 
municipality. Efla~zd's case, 146 N. C., 135, cited and distinguished. 
Ibid. 

12. Cities and Towns-Waterworks-Acquisition of PZant-Discretion- 
Private Plants - Constitutional Law -Legislative Restrictions.-A 
water plant is a necessity which a municipal corporation may. in  
its discretion, acquire for the benefit of its awn citizens, and the 
exercise of this discretion is  local in  its nature, not governmental 
in character, and is subject to the constitutional legislative restraints 
upon private corporations; hence an act of the Legislature which 
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provides that before constructing i t s  .water plant the municipality 
shall acquire by purchase or condemnation a system maintained in 
i ts  corporate limits by a private corporation, etc., is an unconstitu- 
tional interference by the Legislature in  attempting to control the 
municipality in  the exercise of its discretion in the management 
of its lacal affairs, and is an undue limitation upon the right of 
local self-government. Ibid. 

13. Cities ancl Towns - Seacerage - Prioate Systenz. - Injunction.-This 
case, involving the right of an injunction against a city in construct- 
ing a sewerage system without first acquiring that of the plaintiff 
existing vi thin the corporate limits of the town, is controlled by 
the  decision in Asbury v. AlbewarZe, ante, p. 247. Sewerage Co. v. 
&Ionroe, 275. 

14. Cities and To~ns-A'uisance-Governmental Pu?zctions-Health-Re- 
pair of Streets.-Where a municipality, acting in accordance with 
the authority conferred by i ts  charter, and for sanitary purposes, 
organizes, through its proper officers, and directs a general cleaning 
up of the town, and in thus acting attempts to  fill up a large hole 
in  an unimportant street, partly to get trash and rubbish out of 
the way, and partly for the better use of the street, and a suit is 
brought for damages against the city for the creation of a nuisance, 
alleging that garbage refuse, causing foul stench and odors, was 
thrown into this hale, causing sickness, etc., to the plaintiff and 
his family residing near: Held. the acts complained of were govern- 
mental in their character. Hines v. Rocky Mount, 409. 

15. Citzes and Towns--Xuisnnce-Governmental Functions-Damages to 
Property-Co??zpensation-Damages-Constitutional Law.-The prin- 
ciple that a city may not be held liable in  damages for its author- 
ized acts of a governmental character which create a nuisance is 
subject to the limitation that neither a municipality nor other gov- 
ernmental agency is allowed to establish and maintain a nuisance, 
causing appreciable damage to a private owner, without liability 
to the extent of the damage done to his property; for such is re- 
garded and dealt with as a taking or appropriation of the property, 
to the extent of the damage thereto, and such an interference with 
the rights of ownership may not be made or authorized, except on 
compensation first made pursuant to law. Ibid. 

16. Cities and Towns-A-uisance - Governmental Functio?zs - Ingurzj to 
Health-Damages.-The principle upon which a recovery may be had 
of a municipality for damages arising from a nuisance by it  in the 
exercise of a governmental function applying only to instances that 
amount to a taking of private property far a public use, the dam- 
ages recoverable are  restricted to the diminished value of the land, 
and does not include damages by reason of sickness, etc., caused by 
such nuisance to the owner or his family, considered as  a direct 
element thereof. Ibid. 

17. Cities ancl Towns-AJaisance - Goownmental Functions -Injury to 
Property-Character of Ozcjnershzp-Nonsuit.-The damages for in- 
jury to reaI property for which a municipality is liable as the cause 
of a nuisance created by i t  in the exercise of its governmental func- 
tions is not confined to the ownership of the land, for a t  least nom- 
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inal damages are recoverable if damages a re  caused to the pro- 
prietary rights of a plaintiff, whether owner or renter; and where 
the evidence tends to show the invasion of such rights'by a munici- 
pality, thus acting, a judgment of nonsuit should be disallowed. Ibid. 

MURDER. See Homicide. 

NEGLIGENCE. See Trials; Municipal Corporations; Master and Servant; 
Contracts; Homicide. 

1. Street Railways - Trespasser - Contributory Negligence - Ordi?zary 
Care.-The mere fact that a person on a n  electric railway right of 
way is a trespasser and has placed himself on the track in a danger- 
ous position, of which he is apparently insensible, does not relieve 
the company of its duty to avoid running over him with its car, 
i f  this can be done by the exercise of ordinary care in the use of 
the means a t  the motorman's command, after he should have ob- 
served the danger to the pedestrian. Smith v. R. R., 29. 

2. Same-Definition of Ordinary Care.-In the exercise and enjoyment 
of its franchise, an electric railway company is bound to recognize 
the rights of others, and the ordinary care required of them is to 
be measured i n  each case by the apparent situation, and the dangers 
incident to their exercise of the privilege of prosecuting their busi- 
ness. Ibid. 

3. Electric Railways-Persons on Track-Apparent Insenszbility to Dan- 
ger-Presumptions.-Where a person is seen by the motorman down 
on defendant electric company's track, in a dangerous position, of 
which he is apparently unaware, in  front of a running car, the 
motorman cannot assume that  he will leave the track before the 
car overtakes him, and, free from negligence, continue to run the 
car until i t  is  too late to avoid a r  injury. Ibid. 

4. Automobiles-Kegligence Per  Se-Liability of Owner.-An automobile 
is not inherently a dangerous machine so as  to render the owner 
liable for damages caused by the unauthorized acts of another, by 
virtue of the fact that he is  the own= Linville v. Nissen, 95. 

NEGOTIABLE INSTRUMENTS. See Bills and Notes. 

NEW TRIALS. 
Evidence, InsufJiciency of-Motion for New Trial After Verdict-Prc~~2- 

tzce-Appeal and Error.-Where the sufficiencg- of the evidence is 
for the first time objected to after the verdict has beer rendered, it  
coms too late upon a motion for a new trial on that  ground. S. o. 
White, 615. 

NONSUITS. See Trials; Pleadings; Evidence; Liens; Removal of Causes. 

NOTICE. See Landlord and T'enant; Motions; Corporations; Deeds and 
Conveyances; Trials. 

NUISANCE. See Municipal Corporations. 
1. Nuisance-Fertilizer Plant-Increased Value of Property-Di~ninution 

of Val~~e-Measure of Damages-Commencement of Nuisance-In- 
structions.-Where the plaintiff is suing for permanent damages to 
his land caused by the erection of an addition by defendant to its 
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NUISANCE-Continued. 
fertilizer plant, about a year before the commencement of the action, 
including the manufacture of sulphuric acid, which is alleged to 
have cawed the injury complained of, and it  appearing that as 
formerly constructed it  had existed for four or five years before the 
enlargements, without damage done or threatened to the plaintiff's 
property, the latter is  entitled to have his damages assessed as of 
the later date when the injury commenced; and a charge of the 
court which instructed tho jury that s o  recovery could be had by 
reason of the increased value of the plaintiff's property by the loca- 
tion of defendant's plant, and a t  the same time charge for diminu- 
tion in value by the presence of gases and odors, is erroneous; for 
the plaintiff is entitled to damages caused by the enlargement of 
the plant, upon the value of his property as increased theretofore 
by reason of the location of that part of the plant ah ich  caused no 
injury. Brown v. Chemical Co., 83. 

2. Nuzsance-Permanent Damages-Easement-Measure of Damages - 
Where permanent damages to contiguous lands are sought by the 
owner fcr the operation of a fertilizer plant of such character as  
to be a nuisance, the suit amounts to the partial taking of an- 
other's property, and i t  becomes, in effect, proceedings to condemn 
the complainant's land, an easement to operate the plant for all 
time in a specified way; and the measure of damages is the differ- 
ence in  value of the property with and without the existence of 
the wrong, diminished by the incidental benefits especial and pe- 
culiar to the property by reason of the plant, but not by any bene- 
fits which a re  common to property of like kind similarly situated 
in that immediate neighborhood. Ibxd. 

OPTIONS. See Landlord and Tenant. 

PARDONS. See Habeas Corpus. 

PARENT AND CHILD. See Master and Servant. 
Parent and Child-Divorce-Concealment of Child-Abettor-Damages- 

Pleadzngs-Cause of Action.-Where a divorce absolute has been 
obtained by the husband, leaving open the matter of awarding the 
custody of a minor child, which remained with the wife, the judge 
of the Superior Court, a t  the suit of the father, alleging the con- 
cealment of the child by the wife and her father, may order the 
production of the child, if i t  is  within the State, and award i ts  
custody; and a civil action for damages nil1 lie against the father 
of the wife in aiding and abetting her in concealing the child, 
sending i t  beyond the borders of the State; and an allegation of the 
complaint that the defendant procured, aided, assisted, and advised 
( the wife) in the taking off the child and concealing its where- 
abouts, "causing plaintiff great and agonizing distress both of mind 
and body," states a good cause of action against the person thus 
acting. Howell v. Howell, 283. 

PAROL EVIDENCE. See Deeds and Conveyances. 

PARTIES. See Executors and Administrators; Actions; Trials; Removal 
of Causes; Evidence; Trespass. 

1. Contracts, Written-Breach-Support of Another--Death of Obligee- 
Abatement-Ezecutors and Sdministrators-Parties-C0urt.s-RzLles. 
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Where the obligor on a bond given for the support of another for 
life, and for a valuable consideration, has failed to comply there- 
with, and the obligee has since died, leaving the obligor responsible 
under the terms of the bond for moneys due for the former's reason- 
able support, the action upon the bond, brought by the obligee, does 
not abate upon his death, and the Superior Court clerk has the au- 
thority to make his administrator a party (Revisal, sec. 4 1 7 ) ;  or 
he could be made a party under Supreme Court Rule No. 46. Narttn 
v. Martin, 41. 

2. Evidence-De@osztiol?s-Personal Ingurry - W.?-ongfuk Death - Negli- 
gence-flame Issrce-Ezecutors and Administrators - Parties.-The 
difference betw-een hearsay evidence and that  obtained by deposition 
is  that in the latter instance testimony is taken before one who is  
empowered to administer oaths, and the aqverse party is given full 
opportunity to cross-examine; and where depositions have been regu- 
larly taken of a deceased person in his action for damages for  
negligence alleged of the defendant in  causing a personal injury, 
his administrator. in  his action against the same defendant for 
death alleged as  resulting from that same injury, involving the same 
subject-matter and the same issue of negligence, may avail himself 
of the testimony in the present action by introducing the deposition 
taken in the former one, notwithstanding his right of action rests 
by statute only, and that therefore the parties plaintiff in  the two 
actions are technically not the same. Hartzs v. Electric Railway Go., 
236. 

3. Actzo~zs-A-otes-Pledgo?--Pal-ties.-A holder of a note, who has de- 
posited i t  a t  a bank as  collateral security to his own note given 
for borrowed money, may sue and recover from the maker of the 
collateral note, if he pays his debt to the bank before the trial or 
judgment rendered, takes up the collateral note, and produces it  a t  
the trial so that it  may be canceled for the protection of his debtor, 
without making the bank a party to the action. Ball-Thrash v Xc- 
Cormzck. 471. 

PARTITION. See Estates; Assistance, Writ of. 
1. Partztion-Demurrer-Appeal from Clerk-Superior Court's JuriscZic- 

tion-An appeal by a guardian ad litem in proceedings for parti- 
tioning lands from an order of the clerk overruling his demurrer to 
the cause of action stated carries the entire case into the Superior 
Court, which, being a court of general jurisdiction in law and equity, 
is vested with full authority to proceed therewith. T7zompson v. 
Rospigliosi, 145. 

2. Partition-Sales-Sz~perio? Cozcrts-Discretio+Mznors-Private sa le  
-Power of Court.-The Superior Court may, i n  the exercise of its 
discretion, order a sale af lands in proceedings for partition, where 
minors are  interested and represented by guardian ad litem, either 
to be publicly or privately made, and where no abuse of this dis- 
cretion is shown on appeal, the action of the lower court will not 
be reviewed. Ibzd. 

3. Same-Confirmation-Increased Bid-Interpretation of Statutes.-Re- 
visal, see. 2513, applies to public sales, and not to a sale decreed 
by the court of lands held in common, for the purpose of partition; 

615 
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i t  is therefore not required that  the  report of such sale remain 
on file ten days, or that the court wait twenty days before confirma- 
tion; but the matter of confirmation being in the sound legal dis- 
cretion of the court, the  court may confirm i t  a t  once, or a t  any 
time during the continuance of the  term to which the report of 
sale i s  made; and this may be done notwithstanding there is an in- 
creased bid offered of 1 0  per cent subsequently to the confirmation 
of the sale, if in  the exercise of this discretion i t  seems best to the 
court to do so in  the interest of the parties, under existing condi- 
tions. Ibid. 

4. Name-Motions-Parties-Reasonable Discretion.-A commissioner to 
sell lands a t  private sale for partitioning the proceeds among ten- 
an t s  in  common, received and recommended a n  unconditional bid 
of $130,000, and reported it  to the  court, where i t  was confirmed; 
one who was not a party, and represented as  acting far another, 
made an offer of $145,000 for the property, provided its title was 
good, moved for a resale and to be made a party by reason of cer- 
tain deeds to  a part interest i n  the lands, which, i t  appeared, were 
procured by him, without consideration paid, for the purposes of his 
motion: Held, i t  having been found a s  a fact by the lower court 
that  i t  was to  the best interest of the real parties, who were not 
objecting, that  the confirmation of the sale be not disturbed, its 
refusal to grant the motian and order a resale was not an abuse of 
the  court's discretion. Ibid. 

5. Partition-Motion to Make Parties-Parties a t  Interest-Appeal and 
Error.-Upon the facts presented in this case, the Superior Court 
properly refused the motion of the petitioner to be made a party in  
proceedings to sell lands for partition, i t  appearing that he was not 
a real party a t  interest, and his only purpose being to set aside a 
sale confirmed by the court, satisfactory to those actually interested 
therein. Ibid. 

6. Partition-Tenants i n  Common-Judgments-Title-Severalty of Pos- 
session.-Where the title to  lands is not put  in  controversy, in par- 
titioning lands among tenants i n  common, the effect of the pro- 
ceeding is  to designate the shares of the tenants in common, allotted 
i n  severalty to each, which cannot have the effect of creating any 
title that  the tenants had not formerly held. Weston v. Lumber Co., 
166. 

7. Same-Estoppel.-A ,judgment in  proceedings for partition does not 
estop a grantee of one of the parties, who has purchased the lands 
allotted in  severalty to his grantor, to deny the title of another party 
to a different part of the lands divided in proceedings wherein the 
title to  lands had not been raised or adjudicated. Ibid. 

8. Partition-Clerk of Cow-t-Reference-Findings-Bale for Division- 
Excepttons-Questions for Court-Appeal and Error.-Where under 
a reference ordered by the clerk i n  proceedings for partition the 
referee has found that actual partition cannot be made of the lands 
without serious injustice to the various and numerous owners, an 
exception thereto by one of the parties does not involve a n  issue of 
title; and the question presented being confined to the exception 
taken, is  one to  be passed on by the clerk, and by the judge of the 
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Superior Court on appeal; and the judge's ruling that the matter * 

was one for the jury is  held reversible error. Bander6ilt v. Roberts, 
273. 

PAYMENTS. See Judgments. 

PENALTY STATUTES. See Carriers of Goods; Pleadings. 

PERMANENT DAMAGES. See Municipal Corporations. 

PLEADINGS. See Attorney and Client; Bills and Notes; Municipal Cor- 
porations; Statutes; Trials. 

1. Pleadings-Interpretation-Demurrer.-A demurrer to a complaint 
admits all of its allegations, and if any part of the complaint pre- 
sents facts sufficient to constitute a cause of action, or if facts suf- 
ficient for that  purpose can be gathered from it, under a liberal 
construction of its terms, the pleading will be sustained. Hendriz 
v. R. R., 9. 

2. Pleadings-I?zco?zsistent Proof-Penalty Statutes - Inte?y?retation of 
Statutes.-In a suit for the penalty against the carrier for the re- 
fusal to accept a shipment (Revisal, sec. 2631), the plaintiff, neces- 
sarily alleging the refusal of the carrier, cannot contradict this aver- 
ment by seeking a recovery upon the ground that  the company had 
received this shipment, as  i t  had a right to do, though under the 
law it  may have refused to do so in the condition in  which it  was 
offered. Tilley v. R. R., 37. 

3. Pleedings-Defective Cause - Demurrer - Practice.-Objection to a 
statement of a defective cause of action must be taken advantage 
of by demurrer, or i t  will be deemed waived. Dockery v. Hanmlet, 
118. 

4. Demurrer - Misjoinder - Multiplicity of Actions - Interpretation of 
Statutes.-Where it  is alleged that the officers and chief stockhold- 
ers  of a bank, in  order to merge with another bank, procured the 
indorsement of the papers in bank by the plaintiffs upon the agree- 
ment that the defendants would also indorse them, all assumillg a 
pro rata liability therein, and that  the defendants delivered these 
papers, many of which were worthless, to the other bank for the 
purpose of merger, but without having indorsed them as agreed; 
that  the plaintiffs have been forced by judgments to pay off some 
of these indorsed papers in a large amount: i t  is Held that  a demur- 
re r  for misjoinder of parties and causes of action is  bad; for the 
subject-matter of the action and the parties being the same, a multi- 
plicity of suits was prevented. Revisal, see. 469 ( 2 ) .  Avers v. 
Bailey, 209. 

5. Pleadings-Nonsuit-A~erments; How Construed.-Where an action 
has been dismissed upon the allegations of the complaint, these al- 
legations will be taken as  true upon the plaintiff's appeal. Howell 
v. Howell, 283. 

6. Pleadings-Demurrer-Answer.-A. demurrer to a complaint is over- 
ruled by the filing of an answer. Green v. Dunn, 340. 

7. Issues-Objectiolns and Ezceptions-Appeal and Error-Issues Suf- 
ficient.-When the appellant fails to tender issues which he con- 
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siders necessary and proper to present his case to the jury, he 
may not take advantage of the failure of the court to give them, 
by an exception to the issues submitted by the court. He must point 
out a t  the time the errors therein complained of. The issues sub- 
mitted in this case presented every phase of the controversy, and 
no error therein is found. YcCall v. Gallowuy, 353. 

8. Pleadings-Debtor and Creditor--Denial of Cause of Action.-Where 
in an action upon a mortgage note the answer denies the debt, it is, 
in effect, a denial af plaintiff's cause of action. Car~o7l v. James, 510. 

POSSESSION, CONSTRUCTIVE. See Deeds and Conveyances 

POWERS. See Wills. 

PRACTICE. See Pleadings; Appeal and Error;  Assistance, Writ of. 
1. Actions and Defenses -Pendency of Another Action - Denzwrer- 

Jur i sd ic t ion-Prac t iceAe defense that another action is  pending 
between the same parties on the same subject-matter is by demurrer 
(Revisal, see. 474, 3 ) ;  and it  must appear that the other action is 
pending in this State. Carpenter v. Hanes. 46. 

2. Pleadings-Forczble Trespass-Demurrer - Appeal and Error  - Prac- 
tice-Eep1eading.-Where the complaint alleges that defendant tres- 
passed on the home and lands of the plaintiff and his wife, in their 
possession, without regard to their resistance and rights. and a t  that 
time offered them indignities by demonstrations and by force and 
violence, which were willful and wanton and accompanied by acts of 
oppression, a cause of action for damages for forcible trespass is 
stated, to which a demurrer is bad; and, in this case, the trial judge 
having erroneously sustained the demurrer, and i t  not specifically 
appearing whether the lands are  owned by the plaintiff or his wife, 
the Superior Court should order a repleader so as to present more 
clearly the acts of trespass. the ownership of the land, and eliminate 
the objectionable features in  the pleadings. Hood v. Telegraph Go., 70. 

PRINCIPAL AND AGENT. See Attarney and Client; Carriers of Goods; 
Taxation; Embezzlement; Appeal and Error;  Criminal Law. 

1. Principal and Agent-A4dverse Interests-Fraud-Knowledge Imputed. 
Where an agent acts in his own behalf and in a manner antagonistic 
to the interest of his principal in  dealing with another, a s  in fraud 
and collusion against the principal, knowledge of the agent of the 
facts involved in the transaction will not be imputed to the prin- 
cipal, and will not be binding upon him in the absence of other 
knowledge thereof, express or implied. Lumber Co. v. Atkinson, 298. 

2. Principal and Agent-Surety-Declarations of Agent-Evidence.-In 
a n  independent action against a surety on a bond indemnifying 
against an agent's default, the declarations of the agent, the prin- 
cipal on the bond, are  incompetent. Insurance Co. v. Bondtng Co., 
385. 

PRINCIPAL AND SURETY. See Indemnity. 

PROBATE. See Wills. 
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PUBLIC OFFICERS. See School Districts. 
1. Elections-Public Oljicers-Disqz~alifications to Oljice-Next Highest in  

Votes-Vacancu in Once-Appointive Power.-The one receiving the 
next highest number of votes for a public office a t  an election held by 
the people, is not elected to fill that office because of the ineligibility 
of the one receiving the highest number. S. v. Bateman, 588. 

2. Public Oficers-Qualificatiolzs-Constitutional Law-Legislative Powers 
-Recorders' Goz~rts-Attorney.-The Constitution of North Carolina, 
Art. VI. provides who shall be voters, and by section 7 thereof, that 
"every voter in North Carolina, except in this article disqualified, 
shall be eligible to office," and the Legislature cannot add to the con- 
stitutional disqualifications to hold office by requiring candidates for 
the position of recorder in a municipal court to be "a licensed at- 
torney a t  law." The difference between an "assurance" and a "quali- 
fication" to office pointed out and discussed by CLARK, C. J. Ibid.  

PUBLIC POLICY. See Statutes. 

PUNITIVE DAMAGES. See Damages; Telegraph and Telephone. 

PURCHASER FOR VALUE. See Deeds and Conveyances; Removal of 
Causes; Bills and Notes. 

QUO WARRANTO. See Railroads. 

RAILROADS. See Statutes; Removal of Causes; Evidence; Criminal LavT. 
1. Pleadings-Railroads-Easements - Rlghts of Way - Unlawful L7se.- 

The grant by the owner of the lands in this action of a right of way 
to a railroad company thereon daes not include the right of the latter 
to go upon the lands except for the necessary porposes of construct- 
ing and maintaining the road according to the right granted; and 
where a demurrer is filed by the company to a complaint alleging 
that the company had taken dirt  from the plaintiff's lands to his 
damage, for the purpose of making fills along other portions of the 
road, the allegation states a good cause of action for damages to the 
land arising from an invasion of the plaintiff's rights, and the de- 
murrer should be overruled. Hendriz v. R. R., 9. 

2. Railroads-Negligence-Fire Davnages-Evidence-Nonsuit-&z~estions 
for Jury.-In a n  action to recover damages from a railroad for negli- ' 
gently setting fire to  the plaintiff's sawmill, there was evidence tend- 
ing to show, and per contra, that  the passing locomotive a t  that  point 
put on its exhaust, throwing out a great deal of smoke and cinders, 
which the wind carried to and enveloped the mill situated near; that 
from three to five minutes thereafter the ignition appeared on the.side 
of the roof sloping nearest to the track; that no fire was there before 
the train passed, or within the building which could have caused the 
fire; and it  is Held, that  the evidence, construed as required in such 
motions, was sufficient upon the defendant's negligence. and a motion 
to nonsuit should not be sustained; and further Held, i t  was compe- 
tent for a witness to testify that  on this same trip a t  a trestle below 
the mill the same locomotive had set fire to the grass along i ts  route. 
Armfleld v. R. R., 24. 
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RAILROADS-Continued. 

3. Electric Railways-"Practical Fenderss-Negligence-Evidence-Qq~es- 
t iom for Jury.-The failure of an electric railway company to furnish 
its car with "practical fenders" to prevent injuries to those using the 
track, as required by Revisal, secs. 2616, 3801, is  some evidence of 
negligence, in an action to recover damages for personal injury in- 
flicted by one of them in'a collision with a pedestrian, and actionable 
when it  is  the proximate cause of the injury. smi th  v. R. IZ., 29. 

4. Electric Railways - Outlook - Ordinary Care - Xeg1zgence.-It is the 
duty of a motorman on a moving electric railway car to  keep a care- 
ful, constant, and continuous outlook for persons or obstructions on 
the track, such as  is  reasonable and practicable, and required in the 
observance of ordinary care. Ibid. 

5. game-Persons on Track-Last Clear Chance-?Conswit.-The defend- 
an t  electric railway company being sued for damages for the negli- 
gent killing of plaintiff's intestate by one of its cars, while he was 
sitting, a t  night, on the defendant's track, his elbows on his knees 
and his head in his hands, introduced a s  a witness the motorman on 
the car, who testified that he sras "looking forward" a t  the time, and 
failed to see the intestate, because the night was dark and foggy. 
There was evidence that the car was equipped with an electric head- 
light, that  the track was straight and level where the killing occurred, 
that  the deceased could have been seen a t  a distance of 400 feet, and 
that, a t  the speed the car was then going, it  could have been stopped 
in about 35 feet: Held, the fact that  the motorman was keeping a 
careful lookout, under the circumstances, was evidence that he saw 
t h e  deceased in time to have stopped the car and avoided the i n j ~ r y ;  
and a motion for a judgment of nonsuit on the evidence should not 
be granted, there being more than a scintilla of evidence that the de- 
fendant was negligent upon the issue af the last clear chance. Ibid. 

6. Same - Trespasser - Contributory Negligence - Ordinary Care.-The 
mere fact that a person on an electric railway right of way is a tres- 
passer and has placed himself on the track in a dangerous position, 
of which he is apparently insensible, does not relieve the company of 
i ts  duty to avoid running over him with its car, if this can be done 
by the exercise of ordinary care in the use of the means a t  the motor- 
man's command, after he should have observed the danger to the 
pedestrian. Ibid. 

7. game-Definition of Ordinury Care.-In the exercise and enjoyment of 
i t s  franchise, a n  electric railway company is  bound to recognize the 
rights of others, and the ordinary cart: required of them is to be meas- 
ured in each case by the apparent situation, and the dangers incident 
to their exercise of the privilege of prosecuting their business. Ibid. 

8. Street Ratlways - Quasi-public Corporations -Private Business-Con- 
demnation-Easements.-Where a corporation is authorized to con- 
duct the quasz-public business of operating a street railway, i t  may 
exercise the right of eminent domain in  respect to  this business given 
to i t  by its charter and Revisal, secs. 1138, 2575, notwithstanding it  is 
also authorized to conduct business of a private nature. Land Go. v. 
Traction Co., 314. 

9. Same-Petition-Presumption of Good Faith-Use fo,r Private Purposes 
-Remedies-Quo Warranto.-Where an electric street railway com- 



pany, also authorized to conduct business of a private nature, sets 
forth in  i ts  petition to condemn lands that it  desires the lands in 
connection with its works for production of power "to generate elec- 
tricity for the use and benefit of the public," and i t  does not appear 
that  the lands are to be used for other purposes, i t  will not be pre- 
sumed that  the corporation is acting in bad faith; and should i t  after- 
wards appear that the land thus acquired was far private purpose, 
the remedy would be by quo zcarmnto, etc. Ibid. 

10. Street Railways-Radius of Operation-Interstate Connections-Char- 
ter Rights-Interpretation of Statwtes.--A corporation chartered un- 
der Revisal, 1138, may operate a "street railway," which includes 
railways operated by steam or electricity, between points in the same 
municipality, or between points in different municipalities within a 
radius of 5.0 miles, and may haul and deliver freight, etc.; and a vio- 
lation of its charter is not effected by the fact that the railway thus 
operated interchanges traffic with other carriers doing an interstate 
business. Ibid. 

11. Street Railways-Condemnation-Petztion-"Commercial Railways"-- 
"Words and Phi-ases"-Przvat'e Purposes.-A quasi-public corporation 
operating a street railway, also having the authority to engage in 
business of a private nature, in its petition to condemn land stated 
that  the land was to be used in generating power for public purposes, 
etc.: Held, the use of the words "commercial railway" in the petition 
did not indicate that the land was to be used for private purposes, for 
the company engages in commerce when it  carries articles of mer- 
chandise for the public. Ibid. 

I REASONABLE APPREHENSION. See Homicide. 

RECEIVERS. 
Corporations-Receivers - Xotes -Payments - Limitation of Actions.- 

I Payments made on a note, given by a corporation with individuals as  
sureties, by a receiver of the corporation are  not such as  will repel 
the bar of the statute of limitations. Bank v. Haml-ick, 216. 

RECENT POSSESSION. . See Evidence. 

REFERENCE. See Appeal and Error. 
Reference - Findings of Fact - Confirmation - Appeal and E1-ror.-The 

findings of fact of a referee, confirmed by the trial judge, are con- 
clusive on appeal if there is  any evidence to support them. Hudson v. 
Morton, 6. 

I REGISTRATION. See Deeds and Conveyances; Mortgages. 

RENOVAL OF CAUSES. See Executors and Administrators. 
1. Removal of Causes-Ezecntors and Administrators-Answer-Waiver- 

Interpretation of Statutes.-A motion to remove a n  action brought 
in the wrong county against an executor must be formally made a t  
the term of court for filing pleadings and before answer filed; and 
where answer has been filed and withdrawn for the purpose of the 
motion, a t  the proper term, the right to remove will be taken as 
waived. Revisal, sec. 425. Trustees v. Fetxer, 245. 
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REMOVAL OF CAUSES-Contin,ued. 
2. Foreign Corporations-Purchaser at  Foreclosure Sale-Donzestzc cor- 

porations-Removal of Causes-Diversity of Citixenship-lnterpreta- 
tion of Stattbtes-Jurisdiction.-A railroad corporation of another 
State purchasing the property of a railroad corporation of this State 
a t  a foreclosure sale under a mortgage or deed in trust becomes a 
new corporation of this State to the extent of the franchise, etc., of 
the domestic corporation thus acquired (Code, sec. 679), and may not 
remove a cause of action against it  to the Federal court upon the 
ground of diversity of citizenship, brought by a citizen of North Caro- 
lina; and this being so, as a matter of law, the State courts, upon 
petition and bond for removal filed, are  not deprived of their juris- 
diction to pass upon this question when the uncontradicted facts are  

. made to appear upon the face of the praceedings. Hurst  v. R. R., 
368. 

3. Railroads - Removal of Causes - Federal Employers' Liability Act- 
Concurrent Jurisdiction-Interpretation of Statutes-Writs of Error  
-Procedure.-The Federal Employers' Liability Act applies in favor 
of all employees of common carriers for railroads, while engaged in 
interstate commerce, and, "when injured or killed by reason of the 
negligence of any officer or agent of such carrier or by reason 
of any defect or insufficiency due to its negligence in its 
cars, engines, appliances," etc., and the amendment of 1910 provides 
that the jurisdiction of the courts of the United States under this act 
shall be concurrent with that of the courts of the several States, and 
that "no case arising under this act and brought in any State court 
of competent jurisdiction shall be removed to any court of the  
United States," etc. The constitutionality of the act being declared 
valid by the United States Supreme Court, i t  is Held, the purpose 
and effect of the amendment of 1910 is to withdraw the right of 
removal to  the Federal courts in eases arising under the statute 
when the action has been instituted in the State court, and the 
Federal questions thereunder arising are  reviewable in  the United 
States court upon a writ of error to the State court making final 
disposition of the cause in its jurisdiction. Lloyd u. R. R., 485. 

4. Removal of Causes-Petition-Diversity of Citixensl~ip-Fraudulent 
Joir~der-Jurisdictio?z.-TVhile ordinarily the State's courts have no 
jurisdiction to pass upon issues of fact raised by the filing of a 
sufficient petition and bond for removal to the Federal court for 
diversity of citizenship, i t  is necessary for this result, where a 
fraudulent joinder of a resident defendant is alleged, for the peti- 
tioner to set forth a full and direct statement of the facts and cir- 
cumstances of the transaction sufficient, if true, to demonstrate 
"that the adverse party is making a fraudulent attempt to impose 
upon the court, and so deprive the defendant of his right of re- 
moval." Ibid. 

5. Railroads-Removal of Causes-Defectiue Jfachinery-Personal 711,. 
jury-Lessor and Lessee-Interstate Conzme~ce-Fraudulent Joinder 
-Diversity of Citizenship-Allegations.--The plaintiff brings his 
action in the State court to recover damages, for a personal injury, 
against the Southern Railway Company, under the Frders! Win- 
ployers' Liability Act, and joins therein the North Carolina Rail- 
road Company, its lessor, wherein a petition and bond for removal 
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REMOVAL O F  CAUSES-Continued. 
of the cause to the Federal court, for diversi~y of cilizenship, is  
filed, upon the ground that the latter road was fraudulently joined 
for the purpose of retaining the cause in the State court. I t  appears 
from the pleadings and admissions, that the plaintifr was a loco- 
motive engineer of the petitioner; that the injury occurred a t  a 
repair shop of the petitioner, off of the leased premises, by reason 
of a defect in the machinery of the engine, not properly repaired, 
and while the plaintiff was preparing to test the engine, upon a 
trial trip within the State, for the further service of the company; 
that  he had theretofore been operating this locomotive for the peti- 
tioner over a portion of the North Carolina road, used a s  a part 
of the petitioner's North and South trunk line, and on to Monroe, 
Virginia, in  moving interstate trains: Held, that  upon these alle- 
gations, construing the Federal Employers' Liability Act in con- 
nection with the act of Congress entitled "Safety Appliance Act," 
the charge of fraud is not to be necessarily inferred, so a s  to give 
the petitioner the right of removal upon the filing of the petition 
and bond. Ibid. 

6. Removal of Causes-Diversity of Citizenship-h-onsuit-Resident 
Defendant-Esceptions-Appeal and Error.-Where a resident and 
nonresident defendant are joined i n  a cause of action, and the plain- 
tiff elects to discontinue his suit a s  to the resident party, the rights 
of removal of the cause to the Federal court by reason of the diversity 
of citizenship will then arise to the other; but this will not obtain 
when the nonsuit has been taken in deference to an adverse intima- 
'tian of the court, to which the plaintiff, insisting on his rights, ex- 
cepts and the exception is properly presented as an assignment of 
error on appeal from an order removing the cause. Ibid. 

7. Same - Becond Petition - Existing Conditions. - Where a cause of 
action is sought to be removed to the Federal court for diversity 
of citizenship, in which a resident defendant had been joined, but 
as  to which a nonsuit had thereafter been ordered, under exception 
duly taken and properly presented on appeal, and the lower court 
has ordered the removal of the cause, upon the filing of a second 
petition and bond, the order of nonsuit must be considered as having 
been taken in invittcm, and the right of removal is made to depend 
upon conditions existent a t  the time of filing the first petition.- 
Ibid. 

RES IPSA LOQUITUR. See Trials. 

RESTRAINT UPON ALIENATION. See Estates. 

REVISAL. 
SEC. 

4. The husband of testatrix may not recover damages for her wrongful 
death upon the idea of partial intestacy, another having been 
appointed as. executor. Hood v. Telegraph Co., 92. 

59. Executor or administrator is only party who may maintain action 
for damages for wrongful death. Hood v. Telegraph Co., 70. 

59. Testatrix having appointed her executor by will, he? husband may 
not maintain action for her wrongful death upon the idea of her 
partial intestacy. Hood v. Telegraph Co., 92. 
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REVISAL-Continued.  
SEC. 
285. This section is held inapplicable in an action by the principal against 

the surety of an indemnity bond against damages to employees. 
Insurance Co. v. Bonding Co., 385. 

396. To maintain an action against a town for claim for services ren- 
dered, the claim must have been made on the proper officers within 
two years. Dockery v. Hamlet ,  118. 

400. The pledgor of a negotiable instrument has a beneficial interest and 
may maintain an action thereon in his own name. Ball-Thrash v. 
McCormick, 471. 

417. Superior Court clerk may make administrator of deceased a party 
to an action to recover upon a breach of contract to support de- 
ceased during life. Martin v. Martin,  41. 

42 i .  An action brought to  recover iipon a paper-writing made by the de- 
ceased i n  the nature of a surety, involves a n  accounting, and 
should be brought in the county in  which the administrator qual- 
ified. Thomas  v. Ellington,  131. 

425, Motion to remove to right county an action against executor is not 
aptly made, when answer has bem filed, and withdrawn for the 
purpose of the motion. Trus tees  v. Fetxer, 245. 

453. Judgment by default upon striking out answer in  ejectment for 
failure to give bond may be rendered a t  criminal term of court. 
Chapter 678, Laws 1909. Patrick v. Dunn ,  19.  

454. Defendant in ejectment failing to give bond or procure leave to de- 
fend without one, court may strike out answer and render judg- 
ment by default a t  criminal term. Laws 1909, ch. 678. Patrick v. 
Dunn ,  19.  

469. ( 2 ) .  A demurrer to misjoinder of actions is  bad, when i t  appears 
that  the joinder of the parties plaintiff prevents a multiplicity 
of suits. -4gers u. Bailey,  209. 

474. The defense of the pendency of another action between the same 
parties on the same subject is by demurrer. Carpenter v. Hanes,  46. 

488. Requisites for verification of pleadings by attorney. Miller v. Curl, 1. 
489. Requisites for verification of pleadings by attorney. Miller a. Curl, 1. 
490. Requisites for verification of pleadings by attorney. Miller v. Curl, 1. 
500. Where a private statute settles the controversy, the Supreme Court, 

upon due notice, will take judicial knowledge thereof, though not 
specially pleaded, when formally presented. Reid v. R. R. 355. 

515. In  an action for wrongful ejection of passenger from train, where 
the proof is  as  to a certain station, and the allegation as  to a dif- 
ferent one, there is  no fatal variance between allegation and proof. 
Edwards  v. R. R., 278. 

535. Any expression by the judge of his opinion upon the evidence, in 
the hearing of the jury, is objectionable. 8. v. Cook, 586. 

536. The trial judge, upon request aptly made, is required to put his 
charge in  writing in criminal as well a s  in civil cases. 8. v. Black, 
637. 

570. In  action for claim and delivery, defendant having replevied, judg- 
ment may require return of the property, or i ts  value with dam- 
ages for detention. Hendricks v. Ireland,  523. 

859. An agreement to give new note in compromise of settlement of old 
one is valid. Bank  v. Walser ,  53. 
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Unless privy examination is taken a s  required by this section, i t  is 
void. Jackson v. Beard, 105. 

Corporation Commission may regulate shipments of inflammable 
freight. Tilleg v. R. R., 37. 

Corporation Commission may regulate shipments of inflammable 
freight. TilZey v. R. R., 37. 

Corporation Commission may regulate shipments of inflammable 
freight. Tilley v. R. R., 37. 

A corporation authorized to conduct business of a private nature may 
exercise Its right of eminent domain, when i t  is a quasi-public 
corporation. Land Co. v. Traction Co., 314. 

A resolution of the stockholders to decrease the amount of the cap- 
ital stock, if otherwise lawful, is binding vpon the  stockholders 
Meisenheimer v. Alexander, 228. 

Possession of lands is  not necessary to  maintain suit to remove cloud 
upon title. Speas v. Wood,house, 66. 

Declarations of wife a s  to improper relations with defendant are 
incompetent evidence i n  a n  action for unlawfully enticing the wife 
away from plaintiff, etc. rWcCaZ1 v. Galloway, 353. 

This section does not require the signature by the witness to his 
testimony taken by deposition. Boggs v. Mining Co., 393. 

Construed in connection with section 952. Jackson v. Beard, 105. 
Construed in connection with section 952. Jackson v. Beard, 105. 
Construed in connection with section 952. Jackson v. Beard, 105. 
A holder for value of a negotiable instrument is one for a con- 

sideration sufficient to support a simple contract, a preexisting 
debt, or a lien on the instrument. Snmtlzers v. Hotel Co., 246. 

This section does not apply to sale of lands decreed by court for 
partition. Thompson v. Rospigliosi, 145. 

A corporation authorized to conduct a private business may exercise 
i ts  right of eminent domain, when it  i s  a quasi-public corporation. 
Land Co. v. Tract.lon Co., 314. 

Failure of street railway companies to comply with this section and 
section 3801 of the Revisal is some evidence of negligence. Smith 
v. Salisbury, 29. 

The penalty of this section is not recoverable for refusal of carrier 
to accept shipment of inflammable freight contrary to Commis- 
sion's rules. Tilley v. R. R., 37. 

Manual signature of testator to will in presence of witness is un- 
necessary, nor is i t  necessary that witnesses sign, in  presence of 
each other. Watson v. Hinson, 72. 

Proof of testator's handwriting is unnecessary when he has signed 
the will by his mark. Watson v. Hinson, 72. 

Voluntary statement made by accused, properly warned, i s  held in 
this case competent as  evidence against him. 8. v, King, 580. 

Upon an indictment for assault upon "Lila" Hatcher, i t  was shown 
that the assault was made upon "Liza" Hatcher: Held, this variance 
was immaterial. 8. v. Drakeford, 667. 

Where a charge of false pretense is  intelligible, plain, and explicit, 
and upon sufficient allegation to proceed to judgment, i t  is suffi- 
cient. S. v. Marsh, 603. 
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3432. The charge, in this case, of false pretense of a railroad agent in  
getting from his principal money upon a receipt for payment to  a 
subemployee he has led the latter to believe he has employed in i ts  
behalf, is  held sufficient. 8. v. Marsh, 603. 

3523. The surrender of bill of lading for spirituous liquors, subject of in- 
terstate commerce, by a bank, upon drawee's payment of draft at- 
tached, does not render the bank liable under this section. 8. v. 
Fisher. 550. 

3801. Failure of street car companies to comply with Rev., secs. 3801 and 
2616 is evidence of negligence. Smith v. Salisbury, 29. 

4115. The election far issuance of bonds by a school district held valid 
in this case by correct interpretation of the order of the commis- 
sioners in connection with the petition, as to the polling place, etc. 
Gregg v. Commissioners, 479. 

4809. A provision in a n  employee's indemnity bond requiring suit to  be 
brought within six months is  void. Insurance Co. v. Bondzng Co., 
385. 

RIGHT O F  WAY. See Railroads; Street Railways. 

RULES. See Appeal and Error. 

SAFE APPLIANCES. See Master and Servant. 

SAFE PLACE TO WORK. See Master and Servant. 

SALES. See Partition; Trusts and Trustees; Taxation; Contracts; Mort- 
gages; Intoxicating Liquors. 

SCHOOL DISTRICTS. 
1. Bond Issu~s-School Districts-Separate Readings-"Aye and No" 

Vote-Amendments-Constitutional Laxq-Ezcluding Districts.-An 
act empowering special school districts of the State to  issue bonds 
in accordance with a certain method, passed its various readings on 
separate days, upon "aye" and "no" vote, following the requirements 
of Article 11, sec. 14, except that  upon i t s  last reading, by amend- 
ment, i t  was made to apply only to one district in  the State: HeTd, 
the effect of the amendment being to exclude the other districts, and 
the act being regularly enacted a s  to the one district retained, is 
valid as  to  that district. Gregg v. Com~nissioners, 480. 

2. Bond Issues-8chool Districts-Orders of County Commissioners- 
Petition-Voting Districts.-In accordance with legislative authority 
the commissioners of Randolph County, upon petition made for the 
issuance of bonds for Liberty School District, in that county (Revisal, 
sec. 4115),  ordered the election to be held in the town of Liberty, 
on a certain date, appointing a registrar and poll-holders. In con- 
struing the order of the commissioners in  connection with the peti- 
tion, i t  is Held, that the election was ordered for the district, the 
polling place being within the town of Liberty; and the election is 
held valid on this and the further ground that it  does not appear 
that  any citizen affected by the election was deprived of his right to 
vote therein. Ibid. 

3. Public OfSccers-Presu~n,ptions-8chool Distructs-Bond Issues-Suf- 
ficiency of Petition-InterpretatiQlz of 8tatutes.-There is a pre- 
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SCHOOL DISTRICTS-Continued. 
sumption in favor of the legality and regularity of the acts of public 
officers, and where an election, authorized by statute, has been or- 
dered by the board of county commissioners for a bond issue for a 
special school district therein upon a petition of its citizens (Re- 
visal, sec. 4115), and the act itself provides that "the ordering oi 
such election by the board of county commissioners shall conclusively 
presume that all precedent conditions of this act have been complied 
with," objection cannot be sustained that  the petition was insufficient, 
in  the absence of evidence rebutting the presumption. Ibid. 

4. Public Oacers-Presumptions-School Districts-Bond Issues-Suf- 
ficiency of Petition-Interpretation of Statutes.-There is a pre- 
sumption in favor of the legality and regularity of the acts of public 
officers, and where an election, authorized by statute, has  been or- 
dered by the board of county commissioners for a bond issue for a 
special school district therein upon a petition of its citizens (Revisal, 
sec. 4115), and the act itself provides that  "the ordering of such 
election by the board of county commissioners shall conclusively pre- 
sume that all precedent conditions of this act have been complied 
with," objection cannot be sustained that the petition was insuf- 
ficient, in the absence of evidence rebutting the presumption. Ibid. 

5. Bond Issues-School Districts-1nju.rtctions-h7onuser of Poser-In- 
terpretation of 8tatutes.-In this cause an injunction is sought 
against the issuance of certain bonds for a special school district, 
upon the ground that the lapse of time in proceeding to issue the 
bonds after the election was such a s  to forfeit the right. There was 
no provision of the act limiting the time for the issuance of the 
bonds, and in the absence of evidence of abuse of power, i t  is Held, 
there is no valid reason for the issuance of the restraining order. 
Ibid. 

SEWERAGE. See Municipal Corporations. 

SPECIAL PRIVILEGES. See Constitutional Law. 

SPECIFIC PERFORMANCE. See Corporations. 

STATEMENTS. See Criminal Law. 

STATUTES. See Wills; Attorney and Client; Carriers of Goods; Pleadings; 
Drainage Districts; Bills and Notes; Actions; Removal of Causes; Deeds 
and Conveyances; Railroads; Trials; Commerce; Husband and Wife; In- 
demnity; Evidence; Master and Servant; School Districts; Intoxicating 
Liquors; Courts; Criminal Law. 

STENOGRAPHER'S NOTES. See Appeal and Error. 

STREET RAILWAYS. See Railroads. 
1. Public-service Corporations-Street Railujays-Rights of Way-Use by 

Separate Corporations-Additional Burden-Damages.-An electric 
street railway corporation having acquired a right of way for its 
own use over private lands, may not grant to another such corpora- 
tion the right to likewise operate thereon, requiring the use of addi- 
tional poles, etc.; for the use thereof by the second corporation im- 
poses an additional burden upon the lands, for which the owner is 
entitled to compensation. Land Co. v. Traction Co., 503. 
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STREET RAILWAYS-Continued. 
2. Pt~blic-service Corporations-Street Railtcays-Rights of Way-Con- 

demnation -Damages, Speculative - Evidence.-In the admeasure- 
ment of damages to be awarded to the private owner of lands for the 
acquiring by a public-service corporation of a right of way thereon, 
the jury should consider the present condition of the property con- 
demned and the uses to which it  was then applied, and those for 
which i t  was naturally adapted, so as  to arrive a t  the difference be- 
tween the market value of the lands before and after the appropria- 
tion of the right of way; but so far as the same may not fall within 
this rule, damages are  speculative and too remote which allow for in- 
tended or future improvements, such as  laying off the property into 
lots and their development by the expenditure of money; the mak- 
ing of a park of unproductive lands, etc.; nor i s  i t  competent to  show 
a comparison of values with lands of or near the same city which 
had already been developed, etc. Ibid. 

STREETS AND SIDEWALKS. See Municipal Corporations. 

SUICIDE. See Insurance. 

TAXATION. 
1. Taa Sales-Tender-Issz~es Suficient.-The issue in this case being 

sufficient as  to a tender by the owner of amount of taxes, costs, and 
20 per cent interest to the purchaser of lands a t  a sale for taxes, and 
as  to the ownership, etc., of the lands, i t  was not error for the court 
to refuse to submit the issues tendered by the defendant. Green v. 
Dunn, 340. 

2. Taa Sales-Tender as Agent-Equitable O~ner-Appeal and Error- 
Regularity of Trial-Presumptions.-The plaintiff purchased certain 
lands with the erroneous understanding that taxes for that  year had 
been paid. The lands were sold for these taxes, and he testified that 
he had made a proper tender to the purchaser within the year, a s  
required by the statute, in  his own name and in the name of his 
grantor, which had been refused. The jury having found on this 
issue for the plaintiff, i t  is  Held, that the question whether the plain- 
tiff, as  equitable owner, could make a legal tender of the taxes does 
not arise, the presumption being that the jury was correctly in- 
structed, when no exception to the charge is taken and the charge 
does not appear in the record. Ibid. 

TELEGRAPH AND TELEPHONE. 
1. Telephone Companies - Cutting Out Phones - Malice-Evidence. - In 

this action for damages against a telephone company for maliciously 
taking plaintiff's phone from his residence for nonpayment for its 
service, when the service had in fact been paid for, the testimony of 
the plaintiff's daughter that  the defendant's collector, i n  plaintiff's 
absence, presented the bill a t  his residence in  a rude manner, is held 
competent a s  a part of the transaction complained of. CarmdcRaeZ v. 
Telephone Go., 333. 

2. Telephone Companies-Cutting Out Phones-Malice-Tort-Punitive 
Damages-Unforeseeable Results.--Where i t  is  established that  a sub- 
scriber to  a telephone exchange has paid the sum demanded for his 
service, and the company maliciously cuts out his phone for its 



INDEX. 

TELEGRAPH AND TELEPHONE-Continued. 
alleged nonpayment, the defendant is  guilty of a tort, and is liable 
for all damages flowing naturally and proximately from the wrongful 
act, although not foreseen. Ibid.,  

3. Telephone Companies-Duty to Patrons-Instructions.-In this action 
against a telephone company for damages caused the plaintiff for 
wrongfUlly cutting out a telephone from his residence, a charge is held 
correct that defendant's business is  affected with a public use, that  
it  is a public-service corporation, and among its duties is to give its 
patrons courteous and prompt service, and that the defendant must 
be sure i t  i s  within its rights before depriving a patron of its service. 
Ibid. 

TENANTS IN COMMON. See Husband and Wife; Partition. 

TENANT BY THE CURTESY. See Deeds and Conveyances. 

TITLE. See Partition; Deeds and Conveyances; Equity; Judgments. 

TORT. See Actions. 

TRANSFER O F  CAUSES. See Removal of Causes. 

TRESPASS. See Actions. 
1. Trespass-Boundaries-Declarations-Evidence-n an action of tres- 

pass quare clausurn fregit, testimony of the plaintiff a s  to certain 
lines and boundaries was objected to on the ground that  i t  was 
based on information his deceased father had given him: Held, no 
error, a s  this evidence may have been competent, a s  the declarations 
of the father had been made before any controversy had arisen; and 
as  the witness further testified that i t  was on information received 
from his father and others, and was also a matter of personal knowl- 
edge, and a s  the land in dispute adjoined that of the plaintiff, the 
evidence may have been competent under the principles announced 
in Halstead v. 1Mullen, 93 N. C., 252; Bowen v, Lumber Go., 516. 

2. Trespass-Parties.-In a n  action of trespass w a r e  clauswm fregit, 
only those who ownecl the land a t  the time of the trespass, and have 
any interest in the recovery, are  the necessary parties of record. Ibid. 

3. Trespass-Conflicting Evidence-Verdict.-When in an action of tres- 
pass, involving title to lands, the evidence is conflicting, the findings 
of the jury, under a proper charge of the court, are  conclusive. Ibid. 

TRIALS. See New Trials. 
1. Electric Raitways - "Practical Fenders" -Negligence -Evidence - 

Questions for Jury.-The failure of an electric railway company to 
furnish its cars with "practical fenders" to prevent injuries to those 
using the track, a s  required by Revisal, secs. 2616, 3801, is  some 
evidence of negligence, in an action to recover damages for personal 
injury inflicted by one of them in a collision with a pedestrian, and 
actionable when i t  is  the proximate cause of the injury. Smith v, 
R. R., 29. 

2. Evidence-"8cintilla"-AT0nsuit.-MThere there is  more than a scintilla 
of evidence, and such a s  rises above the plane of mere conjecture, 
and is sufficient to prove the essential facts making for the  plaintiff's 
contention in his  action, a judgment for nonsuit should be refused. . 
Ibid. 

629 
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TRIALS-Continued. 
3. Street Railways-Xegligence-Persons on Track-Last Clear Chnnce- 

Sonsuit.--The defendant electric railway company being sued for 
damages for the negligent killing of plaintiff's intestate by one of 
its cars, while he was sitting, a t  night, on the defendant's track, his  
elbows on.his knees and his head in his hands, introduced as  a witness 
the motorman on the car, who testified that he was "looking forward" 
a t  the time, and failed to  see the intestate, because the night was 
dark and foggy. There was evidence that the car was equipped with 
an electric headlight, that  the track was straight and level where 
the killing occurred, that the deceased could have been seen a t  a 
distance of 400 feet, and that  a t  the speed the car was then going i t  
could have been stopped in about 36 feet: Held, the fact that the 
motorman was keeping a careful lookout, under the circumstances, 
was evidence that he saw the deceased in time to have stopped the 
car and avoided the injury; and a motion for a judgment of nonsuit 
on the evidence should not be granted, there being more than a scin- 
tilla of evidence that  the defendant was negligent upon the issue of 
the last clear chance. Ibid. 

4. Improper Use-Additional Acts of Fuisance-AMeasure of Damages- 
Instructions-Appeal and Error-Where in an action for permanent 
damages against a city or town caused by emptying sewage into a 
stream on which the defendant owns his home and other realty, t o  
its damage, etc., there is  some evidence-of negligence in  the opera- 
tion of a disposal plant, etc., for the treatment of the sewage, an 
instruction is erroneous which charges the jury that an adverse 
verdict would vest a perpetual right in the defendant to continue t o  
operate a s  they were then doing; and it appearing in this case that 
the charge influenced the verdict by increasing the amount of dam- 
ages to include improper as  well a s  a proper maintenance of the  
plant, i t  is  held to be prejudicial to defendant's rights and erroneous; 
for the right to recover damages for each further and injurious act 
of defendant amounting to an additional nuisance is still open to 
the plaintiff in the future. Xoser v. Burlington, 141. 

5. Mortgages-Btock of Goods - Fraud - Instructions Inconsistent-Ap- 
peal and Error.-The plaintiff, mortgagee of a stock of goods, brings 
his action against the  mortgagor and his assignee for the benefit of 
his creditors and takes the goods under claim and delivery. The 
character of the transaction of the mortgage was such as to raise an 
issue of fraud as  to the other creditors of the mortgagor. A charge 
held to be inconsistent and for re~rersible error, which instructed 
the jury, one part thereof, that the issue was to be determined by 
the greater weight of the evidence, and in another part, without 
correcting this error, that  the evidence must be clear, strong, and 
convincing. Grocery Go. v. Taylor, 307. 

6 .  Instrz~ctions-Interest of Witnesses-Courts-Espresshn of Opinion- 
Intel-pretation of Statutes.-A charge in an action for damages for 
a personal injury alleged to have been negligently inflicted, wherein 
the plaintiff as  well as  other witnesses, both for the plaintiff and 
defendant, had testified, some in the latter's employment, that in  
weighing the conflicting evidence the jury had the right to consider 
the interest the parties had in the result, the conduct of the wit- 
nesses upon the stand, their demeanor or bias upon the stand, their 
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means of knowledge of what they had testified to, their cliaracter 
and reputation, etc., is not an intimation from the judge upon the 
weight of the evidence prohibited by statute, Revisal, see. 535, as i t  
applies equally to all witnesses testifying, both those of the plaintiff 
and defendant, and is  not prejudicial as  to either the one or the 
other. Herndon v. R. R., 317. 

7. Instructions-Construed as  a Whole-Erroneous in Part-Burden of 
Proof.-Where in a charge in an action for damages alleged to have 
been wrongfully inflicted, it  appears that the burden of proof is put 
on plaintiff to establish his cause by the greater weight of the evi- 
dence, when considered as  a whole, a detached portion thereof which 
fails to require this will not be held for reversible error. Carmichael 
v. Telephone Co., 333. 

8. Deeds and Conveyances-Boundaries-Course and Distance-Evidence 
-Instructions.-The lands in dispute in this case involve the location 
of a boundary line which in part reads "south to and with C.'s line 
145 poles to a stake," the next call being "east 135 poles to a stake 
in &I. C.'s line": Held, a requested prayer for instruction should be 
refused, under all the circumstances, that  "the call in  said grant is 
'south to and with said C.'s line 145 poles to a stake,' which would 
follow the C. line from the point E. 145 poles, irrespective of course, 
and a t  the end of the 145 poles, wherever that  line would be, the 
line should turn east and continue that course until i t  struck the 
next line called for," it  appearing that to run this line south in the 
direction and in the number of poles called for and then to run  
it  in the direction and extent of the next call, would close the calls 
to  the deed, and that the charge of the court in this respect was 
correctly given. In such case the course (S.) and the distance (145 
poles) should control, and not the various courses of C.'s line. Haga- 
nzan v. Bernhardt. 381. 

9. Bills and Notes-Dmfts, Btll of Lading Attached-Banks and Banking 
-Overdrafts-Deposzts-Purchaser for  Value - Liens -Evidence- 
Questions for Jury.-A vendor of goods delivered them to the carrier, 
received a bill of lading therefor, drew on the purchaser with bill of 
lading attached to draft, indorsed the draft, deposited i t  in a bank, 
which credited his account with the amount. The payee failed or 
&fused to pay the draft, and the bank charged back the draft to the 
drawer, retained the draft with the attached bill of lading, and 
claimed to be a purchaser of the draft, and to have a lien on the 
cotton shipped. There was evidence that a t  the time of the trans- 
action the drawer's account was overdrawn a t  the bank, and the 
amount of the draft went to his credit in the bank in extinguishment 
of the debt; that  there was no agreement between the drawer and 
the bank that  the former would protect the draft in  the event i t  
was not paid, but to the contrary; also that the dishonored draft was 
charged back to the drawer as a matter of bookkeeping: Held, if the 
drawer owed the bank, and the draft was discounted by i t  and the 
proceeds applied in discharge of such balance, the bank became the 
owner of the draft, and a purchaser for value to that  extent of the 
cotton described in the bill of lading; and, further, that  charging the 
draft to the drawer's account was some evidence of the cancellation 
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. of the transaction, and payment by the drawer, open to explanation, 
which was also for the determination of the jury. Latham u. 
Spragins, 404. 

10. Parties, Defect of-Objections and Exceptions-Practice-Nonsuit.- 
Objection i n  a suit upon a note pledged by the payee as  collateral, 
that  the pledgee was a necessary party to the action, must be taken 
by demurrer when the defect of parties i s  apparent upon the face 
of the pleadings; and when not thus apparent, i t  must be taken by 
answer; and a judgment of nonsuit based upon defect of parties is 
erroneously granted. Ball-Thrash v. McCormick, 473. 

11. Appeal and Error  - Instructions - Omissions to C,harge -Special 
Prayers for Instruction.-An exception that the trial judge failed to  
charge the jury upon a certain phase of the case can only be taken 
advantage of on appeal by an exception to his  failure to  give a re- 
quested instruction thereon. Pate v. Bank, 508. 

12. Same-Evidence of Deposit-Check Stubs-Prima Facie Case-Ques- 
tions for Jury.-The plaintiff sued a bank for a n  alleged deposit 
therein which he claimed the defendant had failed to credit to him, 
and put in  evidence his check book stubs whereon the proper officer 
of the bank had credited the  plaintiff two sums i n  the same amount 
a t  different times on the same day, the plaintiff's bank book only 
showing one credit i n  that  sum: Held, the entries on the stub were 
not so controlling or conclusive that  the jury could not find a s  a n  
independent fact that  the second deposit was or was not made by 
the defendant, leaving both entries to  their consideration; and the  
plaintiff was not entitled to a n  instruction that  the  entries made a 
prima facie case, especially a s  he had not requested i t  by a special 
prayer for instruction. Ibid. 

13. Appeal and Error-Instrz~ctions-"Broadside" Except.lons.-Unless a n  
exception to an instruction given by the trial court specify the  errors 
therein, i t  will not be considered on appeal. Hendricks u. Ireland, 524. 

14. Evidence-Issues of Fact-Questions for Jury.-This cause presenting 
a controversy of fact properly presented to the jury, no error is 
found. Hopkins v. Crisp, 528. 

15. Murder-Evidence-Identification-Exhibits.-On a trial for murder, 
the body of the deceased was.found in a dense thicket, after the time 
of the alleged homicide, and there was evidence of his identification 
by his clothes and certain articles found on his person: Held, no 
error in permitting these articles to be exhibited t o  the jury; and it 
not appearing to have prejudiced the prisoner, their exhibition was 
merely incidental, and i t  does not render the evidence incompetent. 
S. v. Vann, 534. 

16. Murder-Trial-Demonstrations-Appear and Error-Court's Discre- 
tion.-A demonstration to the prisoner's prejudice, occurring during 
his  trial for murder, which was promptly and severely rebuked by 
the  trial judge, who immediately instructed and cautioned the jury 
not to be influenced by i t  i n  the slightest degree, will not be held for 
reversible error on appeal, the conduct of the trial being left to the  
presiding judge, without interference, except in  extreme cases. f l .  v .  
Wilcox, 131 N. C., 707, cited and distinguished. Ibid. 
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17. Murder - Evidence - Premeditation-Instructions, How Considered- 

Court's Expression af Opinion.-The court having charged the jury 
that  they should consider all the evidence in  the case, "both that  of 
the State and that  of the prisoner," another portion of the charge, 
that  the law presumed malice from a killing with a deadly weapon, 
and the prisoner would be guilty of murder in  the second degree, 
unless he had shown such facts and circumstances as would reduce 
the killing t o  manslaughter or excusable homicide, should be con- 
strued with the charge as  a whole, and, thus construed, is not ob- 
jectionable a s  requiring the jury to consider only the testimony 
introduced by the prisoner. Ibid. 

18. Homicide-Murder-Circumstantial Evidence - Questions for  Jury.- 
Where upon a trial for murder circumstantial evidence for a convic- 
tion is relied on, and the circumstances tend to show defendant's 
guilt, so that  the deduction of guilt from the circumstances is  not 
merely conjectural or probable, they should be submitted to the jury, 
for they a r e  the judges of the force or weight of the evidence of t h e  
defendant's guilt. 8. v. Matthews, 542. 

19. Evidence-Recent Possession-Burden of Proof-Reasonable Doubt.- 
Where the evidence affords reasonable explanation of recent posses- 
sion of stolen property, consistent with the defendant's innocence, 
and which, if accepted, explains i t  satisfactorily, the rule does not 
require the defendant to satisfy the  jury that  his evidence in  ex- 
planation is  true'; and he is entitled t o  a n  instruction tha t  if the  
testimony offered in explanation raises a reasonable doubt of guilt, 
he is  entitled to acquittal. 8. v. Anderson, 571. 

20. Evidence, Circumstantial-Crimes-Burnings-Questions for Jury.- 
Circumstantial evidence is sufficient to convict a defendant charged 
with the burning of a barn which uncontradictedly shows a motive, 
i n  being previously ordered off the premises; that after the burning 
he left the  locality and passed under a n  assumed name; that  he  
made false statements a s  to  his being a t  a different place a t  the 
time; that upon his return to this location he asked a witness what 
had taken place in  his absence, and upon seeing the foreman of the  
owner of the barn, said, "Hush don't say anything"; these and other 
circumstances being insufficient when taken alone, but oollectively 
sufficient for :he jury to pass upon, determine its weight, and draw 
a n  inference of guilt. S. v. King, 580. 

21. Jury-Evidence-Expression of Opinion by Court-Remarks i n  Jury's 
Hearing -Interpretation of Statutes -Appeal and Error.-Revisal, 
see. 535, forbidding a judge in h i s  charge to the petit jury in  a crim* 
inal or civil case to  express opinion on the facts involved, applies 
to any expression of opinion by the judge in the hearing of the jury 
a t  any time during the trial. 8. v. Cook, 586. 

22. Same-Instructions Not Corrective.-Where self-defense is pleaded to 
a charge of murder, and there is evidence tending to show that  the 
prisoner was unsuccessfully endeavoring to retreat from a n  attack 
made on him by the deceased and one P. with sticks, and that  a third 
assailant, having made threats, had secured a gun and was returning 
with the gun, pointing it  a t  the prisoner; and i t  appears that  while 
the attorney for the prisoner was arguing to the jury that  because 
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of the advance on the prisoner by the deceased and P., both with 
sticks, the latter known by the prisoner to be a man of violent char- 
acter, the prisoner had a good and lawful reason for firing the fatal 
shot, the court interrupted him by saying, "What difference does it 
make if P. was advancing on him with a stick? That would not give 
him a right to kill the deceased," the remark of the court, in  the  
hearing of the jury, is an expression of his  opinion on the evidence, 
which constitutes reversible error, and i t  is  not cured by an instruc- 
tion that  the jury are  the sole judges of the evidence. Ibid. 

23. Criminal Law-Larceny-Evidence-Recent Possession-Instructions- 
Questions for Jury.-Upon a trial for larceny of money left in an 
office in  a desk drawar, the evidence tended to show that t b c  defcnd- 
a n t  had seen the prosecutor with the purse, containing $70 in  $10 and 
$5 bills, and had remarked on the money the prosecutor had; that  
the defendant saw the prosecutor leave the purse in the drawer be- 
fore going off for several hours, and when the prosecutor returned 
the purse was empty, and the defendant thereafter made contra- 
dictory statements of the amount of money he had on his person and 
where he had gotten i t ;  that  the defendant remained in the office 
after the prosecutor left, and no one else was seen to go in while the 
prosecutor was away: Held, sufficient to be submitted to the jury 
upon the question of defendant's guilt, and the judge properly in- 
structed the jury that there was no presumption of guilt arising upon 
the doctrine of recent possession, the money not being identified, but 
i t  was for them to decide thereon under the evidence. 8. v. White, 615. 

24. Instructions Requested to be Written-Omission of Judge-Procedure 
-Interpretation of Statutes.-The requirements of Revisal, sec. 536, 
are  mandotory i n  criminal as  well a s  in  civil cases, and where a 
party has requested the judge to put his charge in writing, a t  or 
before the close of the evidence, and an exception is duly noted for 
his failure or refusal to do so, a new trial will be granted to the 
appellant. 8. v. Black, 637. 

25. Instructions-Erroneous in  Part-Regarded as  a Whole.-A requested 
prayer for special instructions is  regarded as  a whole, and when 
erroneous in part, the refusal of the trial judge to instruct the jury 
in  accordance with such parts a s  a re  correct will not be held for 
reversible error. 8. v. Greer, 640. 

26. Instructions-If the Jury  Believe the Evidence-Incorrect Ezpressions 
-Words and Phrases-Appeal and Error.-An expression in a prayer 
for epecial instruction, "if the jury believe the evidence," preliminary 
to a direction to the jury a s  to  how they should find upon stated 
phases of the evidence, i s  not exact, and a refusal to give an instruc- 
tion t h u s  worded will not be held a s  reversible error, though when 
adopted by the court i t  is not ground for a new trial unless clearly 
prejudicial. 8. v. Blackwell, 672. 

27, Murder - Nelf-defense - Reasonable Apprehension-Instructiolzs for 
Jury.-Where the defense to  a charge of murder relied on i s  that the 
prisoner, in  committing the homicide, was in  reasonable apprehension 
of his life, or of receiving great bodily harm from the deceased, and 
that  the act was committed in self-defense, the reasonableness of his 



apprehension must be decided by the jury in  view of the facts, cir- 
cumstances, and surroundings as  they appeared to the prisoner a t  
the time. Ibid. 

28. Murder-Instructions-Verdict-Harmless Error.-The refusal to give 
a prayer for special instruction upon the question of murder in the 
second degree is held not to  be reversible error when a verdict for 
manslaughter i s  rendered, the error, if any, being rendered harmless 
by the verdict. Ibid. 

29. Instructions-Contentions of Fact-Statew~ents-Corrections-Xotice- 
Appeal and Error-Practice.-An assignment of error on the ground 
that  the trial judge incorrectly stated to the jury the contentions of 
fact of the parties will not be considered when it  does not appear that  
it  was called to the attention of the court in time for him to have 
corrected it. Ibid. 

30. Instructions Substantially Given-Appeal and Error.-Where the trial 
judge has fully and properly instructed the jury upon the law ap- 
plicable to  the facts, i t  will not be held a s  reversible error that he 
did not adopt the language of substantially correct instructions 
tendered by the appellant. Ibid. 

TRUSTS AND TRUSTEES. See Estates, 1, 2, 3. 
Mortgages-Sales-Trusts and Trustees-The owner of a d'ebt secured 

in a deed in trust made to a third party as  trustee, with power of 
sale, may lawfully bid and purchase at  the sale, where there is  no 
fraud or collusion between the creditor and the trustee. Hayes v. 
Pace, 288. 

VENUE. See Executors and Administrators. 

VERDICT. See Evidence; Homicide; Appeal and Error. 

WATERWORKS. See Nunicipal Corporations. 

WILLS. 
1. Wills-Subscribing Witnesses-Interpretation of Statutes.-Revisal, 

see. 3113, does not require the testator to manually sign his will in 
the presence of the subscribing witnesses, and the validity of the 
written instrument in  this respect will be upheld if the testator 
produces the will itself, and acknowledges and identifies i t  and his 
signature thereto, a t  the time the witnesses subscribe their names 
as  such. Watson v. Hinson, 72. 

2. Sanze-Signing of Will-Presence of Witnesses.-In order to a valid 
written will with witnesses, the same should be signed or his signa- 
ture identified by the testator, or signed by some other pers'on in 
his presence and by his direction, and subscribed in his  presence by 
a t  least two witnesses; and i t  is not required that the subscribing 
witnesses sign the will in the presence of each other. Revisal, see. 
3113. Ibid. 

3. Wills-Subscribing Witnesses-Witness Dead-Proof of Handwriting- 
Testator-Interpretation of Statutes.-Where one of the subscrib- 
ing witnesses to a will survives and is competent to testify upon its 
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offer for probate, proof may be taken both of the handwriting of the 
testator and the other witness or witnesses, and of such other cir- 
cumstances as  shall satisfy the clerk of the Superior Court of the  
genuineness and the due execution of such will; with the proviso 
that when the testator has signed by making his  mark, proof of his 
handwriting is  not necessary. Revisal, see. 3127. Ibid. 

4. Wills-Devisavit Vet Non-Propounders-Burclen of Proof-Trials de 
Novo-Record, Evidence-Handwriting-Testator.-Upon a n  issue of 
devisavit vel non, purporting to be signed by testator himself, i t  is 
necessary for the  propounders to show, in  the Superior Court, the  
handwriting of the testator and his  signature to the will, where 
only one of the subscribing witnesses to the will is alive, the matter 
of probate being de novo, and the record of the clerk not being com- 
petent evidence in  this respect. Ibid. 

5. TYills-Interpretation-Heparate Papers-Incorporation by Inference.- 
A will properly executed may so refer to another unattested will or 
other written paper or document a s  to incorporate the defective in- 
strument and make the same a part of the perfect will, the condi- 
tion being that  the paper referred to shall be in existence a t  the 
time the second will is  executed, and the reference to  i t  shall be i n  
terms so clear and distinct that  from a perusal of the second will, 
or with the aid of par01 or other proper testimony, full assurance is 
given that  the identity of the extrinsic paper has been correctly 
ascertained. Ibid. 

6. Same-Evidence.-Where after the testator has executed his will and 
thereafter duly executes another paper-writing purporting to be, 
and therein mentioned by the testator to be, his last will and testa- 
ment, with the statement therein expressed that "this addition is i n  
no wise to affect my former will," which was duly signed, witnessed, 
and admitted to probate, upon the issue of devisavit vel nopz tried 
in  the Superior Court, evidence was competent tending to show that  
the "addition" or second will referred to  and incorporated i n  the will 
first made, that  the testator had previously made only one will, with 
which the testator did not want the second will to "interfere," this 
being proper under the principle sometimes referred to a s  "the doc- 
trine of incorporation by reference." Ibid. 

7. Wills-Executors and Administrators-Erasures-Legal Execution- 
Subscribing Witnesses.-Where a testator has intentionally erased 
the name of a n  executor, who has died, from a paper-writing pur- 
porting to  be his  will, and substituted another executor without ob- 
serving the statutory requirements a s  to the witnessing, etc., of the  
paper, the substitution of the executor is inoperative, and without 
any effect on the instrument, and the result is that  the testator died 
testate of the property therein disposed of, but without naming a n  
executor. Ibid. 

8. Wills-Interpretation-Detached flheets-Subscribing Witnesses-Evi- 
dence of Authenticity a s  a Whole.-It is  not necessarily required for 
the validity of a will that  several sheets of paper purporting to be 
one are  physically attached together a t  the time the witnesses sub- 
scribe; and it is  sufficient if it appears that  the several sheets were 
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written by the same person a t  the same time, were all read to the 
testator as  his will, and were present a t  the time of the execution, 
and the papers themselves, by coherence and adaptation, and by 
their internal sense, bear evidence that, while separate, they were 
connected in the mind of the testator as  a whole. I n  r e  Hwaim's 
Will, 213. 

9. Wills-Interpretation-Powers of Disposition-Limitations.-Where a 
testator has bequeathed and devised all of his property, personal and 
real, to his wife, "with the power of disposing of the same as  she 
may deem best," with the direction that all of the undisposed of real 
and personal property a t  her death be equally divided among the 
testator's children, the conveyance of any part of the land carries 
a n  absolute fee-simple title thereto to her grantee in  the exercise of 
her power Of disposition under the terms of the will. As to 
whether the widaw acquired a fee-simple absolute title to the lands 
under the will, i t  is  not necessary to decide, for the exercise of the 
power cuts off all limitations, if any, so fa r  a s  the title of her 
grantee is concerned. Mabry v. Brown, 217. 

10. Same-Eaecutors and Administrators-Debts.-Where a n  absolute 
and valid power of disposition is  given in a will to  a devisee, who is 
also named a s  one of the leading executors, and there is a subse- 
quent clause authorizing and empowering the executors to sell o r  
otherwise dispose of any part of the estate to  effectuate the testator's 
intent and t o  make a good and sufficient conveyance of the same, i t  
i s  held that  the latter clause referred to the payment of the testator's 
debts, etc., which he had required to be paid, and not to a deed to 
lands made by the devisee and executor under the absolute power 
of disposition; and that  her deed conveyed an absolute fee-simple 
title to the grantee, subject t o  the testator's debts, etc., without the 
necessity of the other executors joining therein. Ibid. 

11. Wills - Caveat - Mutual Capacity - Evidence-Burden of Proof.-In 
these proceecPings to  caveat a will for mental incapacity of the tes- 
tator, i t  appeared that  he signed the will in accordance with the 
statutory provisions obtaining here, a t  the house af a third person, 
i n  the presence of impartial witnesses, dictated the terms of the  
will, making an intelligent disposition of his praperty, and stating 
his reasons therefor; and i t  is Held, that  the burden of proof was . 
not shifted to the propounders. I n  r e  Patrick's Will, 519. 

WITNESSES. See Wills; Trials; Evidence, 17. 
1. Appeal and Error-Witnesses-Impeachment-Contradictory State- 

melzts-Record-Presumptions.-Where the testimony of a witness 
is  sought to be impeached by his contradictory conversations held 
with others on the subject-matter of his evidence, i t  must appear of 
r-ecord on appeal, either by proof or proper suggestions, the sub- 
stance or tenor of the canversations excluded, so the Supreme Court 
may see their pertinence or materiality; for otherwise the correctness 
of the ruling of the trial judge will be presumed. Armfield v. 
R. R., 24. 

2. Character Witnesses-Impeaching Evide~zce-Admissibility.-A wit- 
ness introduced to impeach the character of a party who has testi- 
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fied may only be asked a s  to  the general character of that  party by 
the one introducing him; but after affirmatively answering the ques- 
tion the witness may qualify his own testimony by stating that his 
knowledge thereof extends to certain localities and for certain 
stated qualities. Testimony as  to specific acts is  not admissible for 
the purpose of impeachment of character witness. The rule as to  
the admissibility of this character of evidence stated by CLARK, C. J. 
Edwards u. Przce, 243. 

3. Witnesses-Interest-Evidence-lnstructions.-The charge of the court 
in  this case upon the weight'to be given to the testimony of interested 
witnesses is approved under the rulings of 8. v. Byers, 100 N. C., 512. 
S. v. Vann, 534. 

WORDS AND PHRASES. 
1. Landlord and Tenant-Writtelz Leases-Interpretation-Words and 

Phrases.-Where a written lease of lands is  for six inonths, with the 
privilege or option of "continuing th i s  lease for a term of four 
years," the words "this lease" refer to the term already created, the 
words "lease" and "term" being often treated by conveyancers a s  
convertible, and the word "lease" a s  descriptive of the estate and in- 
terest conveyed by the instrument. Temple Co. v. Guano Go., 87. 

2. Municipal Corporations-Words and Phrases.-When words are used 
in the expressions of a statute which have a well known legal mean- 
ing, and nothing appears therein which would show that a different 
meaning was intended by the use of these words, there is no ambigu- 
ity of expression for the courts to  construe, the presumption being 
that the lawmaking power had expressed its intent according to the 
legal significance of the words it had employed. Asbury v. Albe- 
marle, 247. 

3. Same-"Corporations."-Chapter 8, Public Laws of 1911, provides that  
a municipal co~poration, before undertaking to build "any public 
system of waterworks, shall . . . first acquire, either by con- 
demnation or purchase, the property of such system already laid, 
operated and maintained" by a "private or quasi-public corporation," 
within the municipality, etc.: Held, the word "corporation" has a 
definite legal meaning, and will not be construed to embrace an un- 
incorporated company of individuals, or a partnership, operating 
and maintaining a waterworks plant within the limits of the mu- 
nicipality. Epand's case, 146 N. C., 135, cited and distinguished. 
Ibid. 

4. Street Railways-Condemnation-Petition-"Commercial Railways"- 
' Words and Phrases"--Private Purposes.-A quasi-public corporation 
operating a street railway, also having the authority to  engage in 
business of a private nature, in  i ts  petition to condemn land stated 
that  the land was to be used i n  generating power for public pur- 
poses, etc.: Held, the use of the words "commercial railway" in the 
petition did not indicate that the land was to be used for private 
purposes, for the company engages in  commerce when it  carries arti- 
cles of merchandise for the public. Land Co. v. Traction Co., 314. 

WRONGFUL DEATH. See Executors and Administrators: Abatement and 
Revival. 
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