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C A S E S  
A4RGUl%D AND DETERXINED 

I N  THE: 

S U P R E M E  C O U R T  
OF 

NORTH CAROLINA 

FALL TERM, 1913 

MRS. E. V. HOOPER v. J. 0. HOOPER, 

(Filed 26 November, 1913.) 

1. Husband and Wife-Action for Support-Issues-Dirorce-Xotions-Judg- 
ment. 

In an action for support brought by the wife under the provisions 
of Revisal, see. 1567, the  inquiry is  confined to only two material issues, 
the marriage and the separation. Hence, reasons or excuses of the hus- 
band for the separation are  irrelevant to  the inquiry, as  the judgment is 
not final, and should he establish his right to an absolute divorce in  his 
separate action, he may then move in proceedings of this character to 
have the judgment therein modified or set aside. 

2. Husband and Wife-Action for Support-Pleadings-ddniissions-Formal 
Denials. 

In proceedings brought for support by the wife under the provisions 
of the Revisal, see. 1567, an admission in the answer of the husband 
that he had ceased to occupy a room with his wife or be with her a t  any 
place in privacy, and that he had notified his landlady that  he would 
not be responsible for her board, is an admission of separation from his 
wife, though the allegations of separation in the complaint was formally 
denied in the answer. 

APPEAL by defendant from Lyon, J., at chambers, 4 Narch, 1913; 
from POLK. 

This is a proceeding for support. The defendant asked that issues be 
submitted to a jury, v:hich mere refused, and he excepted. 

He  also offered affidavits containing charges of infidelity 
against his wife, which his Honor refused to receive, and he (. 2 ) 
excepted. 

After hearing eridence, judgment was rendered in favor of the plain- 
:iff, and the defendant appealed. 
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Fortune & Roberts for plaintiff. 
Smith d2 Shipman for defenda'nt. 

-ALLEN, J. This is a special proceeding for alimony, without divorce, 
brought under section 1567 of the Revisal. 

The defendant admits the marriage, and while he denies the allega- 
tion of the petition as to separation, he says in  his answer that he 
immediately ceased to occupy a room with his wife or to be with her 
a t  any place in privacy, and that in order to protect himself, he in- 
formed his landlady of his troubles and that from that time on he 
would not be responsible for his wife's board, and authorized her to 
so inform his wife and tell her his reasons, which is equivalent to an 
admission of a separation. 

The statute is one solely for support, and it provides a remedy for 
the wife, "if any husband shall separate himself from his wife and fail 
to provide her with necessary substance." 

I t  was, therefore, correctly held in Skittletharpe v. Skittletharpe, 130 
N.  C., 72, that only two material issues of fact can arise in  the pro- 
ceeding: ''(1) as to whether the marriage relation existed at the time 
of the institution of the proceeding, (2 )  whether the husband separated 
himself from his wife," and also that the reasons and excuses of the 
husband for the separation are irrevalent to the inquiry. 

I f  the plaintiff is guilty of the acts charged against her, the defendant 
may have his remedy in an action for divorce, and as the judgment in 
this proceeding is not final, he could then move to modify or set i t  aside. 

I n  the Skittletharpe case the Court says: "It is not contemplated by 
the statute that the judgment should be final and conclusive; for should 
the husband return to the wife and resume his marriage relations and 
obligations, the necessity for such a provision would cease; or, should 
defendant institute a suit for divorce (which is not permitted by the 
statute to be done until six months after obtaining the informatioin for 

such cause of action) and obtain an absolute divorce, it is certain 
( 3 ) that he ought to be relieved from her further support, which 

could not be done with a final judgment binding upon the parties." 
I t  follotvs, as there are no issues of fact raised by the pleadings re- 

quiring submission to a jury, and as the charges in the affidavits offered 
by the defendant are immaterial now, that there is no error in the pro- 
ceedings in the Superior Court. 

Affirmed. 
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W. M .  P R U E T T  v. SOUTHERN RAILWAY COMPANY. 

(Filed 26 November, 1913.) 

Carriers of Passengers-Segligence-Accide~~t-Damnu dbsyue. Injuria- 
Trials-Evidence-yon suit. 

A railroad company is not responsible for an injury caused to one 
of its passengers by another which it could not reasonably have antic- 
ipated or prevented; and it appearing in this case that the plaintiff 
was riding with three passengers on seats turned so that they faced 
each other, and that after drinking whiskey from a bottle, one of the 
passengers attempted to throw the bottle from the window in a curved 
tunnel, and the bottle was shattered against the rugged side of the 
tunnel, causing some of the fragments of glass to fly back and injure 
the plaintiff's eye, it is Held, that the injury thus sustained was acci- 
dental, an unusual and unexpected event, from which no damages are 
recoverable of the railroad. 

APPEAL by plaintiff from Justice, J., at  Fal l  Term, 1913, of CLEVE- 
LAPTD. 

At the conclusion of the evidence the court sustained motion to 11011- 
suit, and the plaintiff excepted and appealed. 

- Webb & 1Vull f o r  plaintiff. 
0. F. Xa.son and 0. M.  G a w h e r  for defenczant. 

BROWN, J. The evidence seems to be undisputed, and all of i t  tends 
to prove that  on 1 2  August, 1911, the plaintiff mas a passenger on the 
defendant's t rain and occupied the rear seat in the smoking com- 
partment. ( 4 $  

There were two other seats on that  side in  front  of the plain- 
tiff's seat, and these seats were turned so that  the four other passengers 
occupying them sat facing each other;  the windows were up, as the 
weather was hot ;  one of these four fellow-passengers had a bottle with , 
some whiskey in  i t ;  the bottle was passed and the whiskey drunk and 
the empty bottle was thrown out. of the mindom, and i t  struck against 
the bank of a cut through which the train mas passing, and broke, and 
pieces of i t  came back throngh the window of the car a t  which plaintiff 
was sitting and cut his e]ve; the banks of this cut mere jagged and 
perpendicular ( i t  being a rock cut), and the roadbed passed through 
the cut on a curre, and the right side of the track was higher than 
the  left or  inside of the curve. 

We are of opinion that  the injury to the plaintiff resulted from no 
negligence of the defendant, for  there is  no evidence that  the defendant 
failed ia any duty i t  owed him. 

3 
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The misfortune was occasioned by a pure accident, that reasonable 
care m d  foresight could not well guard against. I t  was "an unusual 
and unexpected event from a known cause, a chance casualty." Crutch- 
field c. R R., 76 N. C., 322. 

As Webster defines it, "an accident in law is equivalent to casus, or 
such unforeseen, extraordinary extraneous irterference as is out of the 
range of ordinary calculation." 

A11 the courts and text-writers agree that mischief, which could by 
upon which to predicate a wrong. 

Tbe carrier is not required to foresee and guard the passenger against 
no reasonable possibility have been foreseen, and which no reasonable 
person would have anticipated, cannot be taken into account as a basis 
all injuries, but only against such as from the circumstances may 
reasonably be expected to occur. Penny v. R. R., 153 N. C., 296; Britton 
v. R. R., 88 N. C., 536. 

A common carrier is not a guarantor of the safety of its passengers 
under all circumstances, but is required only to exercise proper care to 
guard them against injuries which may reasonably be anticipated. 

A carrier of passengers "is not responsible for either violent acts 
( 5 ) or their consequences, if they could not responsibly have been an- 

ticipated as within the range of possibility, nor for such acts as he 
could liot, with due care and diligence, prevent." Shearman and Red- 
field on Negligence (6 Ed.),  see. 512. 

A passenger on a street car who was smoking struck a match and 
the11 threw it away while lighted, so that it ignited the frock of a 
female passenger, which blazed and caused a panic on the car, because 
of which plaintiff either was thrown, pushed, or jumped from the car 
and %-as injured: Held, that such facts were insufficient to establish 
negligence on the part of the railway company. Fanizzi v. R. R., 99 
N. Y. S., 281; 113 App. Div., 440; Sullivan v. R. R., 32 L. R. A., 167. 

"A carrier is not responsible for injury to a passenger from the acts 
of another passenger, unless the circumstances are such that by the 
exercise of ordinary care he could have anticipated the danger and 
guarded against it." Adams c. R. R., 434 I<. Y., 620. 

"The rule that it is the duty of a carrier to use the highest degree of 
care to protect the passenger from wrong or injury by a fellow-passenger 
applies only  hen the carrier has knowledge of the existence of the 
danger, or of the facts and circumstances from which the danger may 
be responsibly anticipated." ATorris v. R. R., 88 S. C., 15; R. v. Duncan, 
55 Tex. C h .  Xpp., 440. 

The judgment of the Superior Court is 
Affirmed. 
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( 6 )  
B. A. IRVIN, ADMINISTRATOR, v. SOUTHERN RAILWAY COMPANY ET AL. , 

(Filed 26 November, 1913.)  

1. Railroads - Federal Employer's Liability Act - Transactions With De- 
ceased-Interest-Evidence-Interpretation of Statutes. 

In  an action brought by the administrator of the deceased, for the 
benefit of the mother, under the Federal Employer's Liability Act, to 
recover for the pecuniary loss she has sustained in the negligent killing 
by the defendant railroad company of her son, it  is competent for her 
to testify as  to what pecuniary benefits she had received from her son, 
such testimony, though she is interested in the event of the action, not 
being against the representative of a deceased person and prohibited by 
Revisal, sec. 1631. Bunn v. T o d d ,  107 N. C., 266, cited and applied. 

2. Railroads-Federal Employer's Liability Act-Prospective Benefits-Sup. 
port of Parent-Euidence, Material-Argument to Jurp-Instructions- 
Trials. 

An action may be sustained under the Federal Employer's Liability 
Act brought by the administrator of the deceased employee for the bene- 
fit of his parent, for the reasonable expectation of pecuniary benefit from 
the contirfuance of the life of the child, although the child has not con- 
tributed to the support of the parent, but evidence of contributions when 
made by the child to the support of the parent i s  material and important 
in determining whether such reasonable expectation exists, and also 
as  to  the amount of the recovery. Therefore, where the parent has not 
testified as  to the pecuniary benefits he had received during the life of 
the child, i t  is competent for the defendant's attorney, in his argument 
to the jury, to comment on this fact; and while matters of this character 
are  largely left within the discretion of the trial judge, he may not 
deprive a party litigant of the benefit of his counsel's argument when 
made within proper baunds and addressed to the material facts of the 
case; and his doing so, in this case, is held for reversible error, especi- 
ally as  i t  appears that the error was accentuated by a refusal of a 
special prayer for instructions tendered by the defendant, that there 
was no evidence of contribution by the son to the support of the parent, 
and a charge that the jury may cansider what support he had given, 
when there was no evidence thereof. 

3. Railroads-Engineer-Joint Actions-Negligence-Trials-Instructions. 
The railroad company and its engineer were jointly sued for the negli- 

gent killing of plaintiff's intestate while endeavoring to hold, with 
another employee, a long pole between the engine and the caboose car, 
so that  the latter could be pushed clear of the track a t  a crossing i t  was 
necessary for the former to pass over. There was evidence tending to 
show that the engineer was not negligent, which was found to be true 
by the jury and included in their verdict, but as  to the defendant rail- 
road company they found affirmatively upon the issue of negligence upon 
evidence tending to establish i t  as to other employees: Held, a prayer 
for special instructions should have been given as requested by the de- 
fendant railroad company, that if they found the engineer not negligent, 
his acts or conduct would not support an affirmative answer to the issue 
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as to the company's negligence and should not be cansidered in deter- 
mining its negligence; and a charge held for reversible error, that the 
defendant, acting necessarily through its employees, was responsible for 
any acts of negligence on the part of the train crew which proximately 
caused the injury complained of. 

4. Issues-Assumption of Risks-Trials-Instructions. 
In this action to recover damages from a railroad company for the 

negligent killing of plaintiff's intestate, an additional issue to those of 
negligence and contributory negligence is suggested as to the assump- 
tion of risks, the jury to be instructed in their answer thereto upon their 
finding as to a certain phase of the controversy with respect to the 
conduct of the defendant's engineer in signaling the engine forward at 
the time of the injury. Ilorton v. R. R., 162 N. C., 424. 

CLARK, C. J., concurs in result. 

( 7 ) APPEAL by defendant from Cooke, J., at March Term, 1913, 
of FORSYTH. 

This is an action under the Federal Employer's Liability Act, to 
recover damages for the alleged wrongful death of plaintiff's intestate 
and son, Leonard C. Ervin, caused by being caught beeween an engine 
and a freight caboose in the course of a switching movement by using a 
push pole on the yards at Rural Hall, North Carolina. 

The engineer, W. D. Thomas, was made a party defendant, and filed 
an answer, the jury answering the issue directed at  his conduct and 
the allegations of negligence in respect thereto in his favor. 

The deceased was a member of the crew, acting in  the capacity of 
flagman, and was 23 years old when he was killed. The train, which 
was a freight train, had just come in  from Mount Airy. While the con- 
ductor was up at the station, getting the bills from the station agent, 
preparatory to checking the cars that were to be put into his train, the 
engineer and the fireman, who were on the engine, together with Irvin, 
O'Neal, and Wall, were endeavoring to get the caboose at  a point on the 
yard where it could be placed at the rear of the train. To do this, it was 

necessary to get i t  over and across a switch or "cross-over," where 
( 8 ) the Wilkesboro main line and the Mount Airy main line converge. 

The first effort made in this direction was to push the caboose 
on a knoll and release the brakes, expecting gravity (i t  being down 
grade) to take it across the switch. This failed, however, the caboose 
getting only partially across the switch, thus blocking it, and prevent- 
ing the engine from getting to a necessary portion of the yard. I t  was 
necessary to get the caboose out of the way, and from across the switch. 
I t  was while endeavoring to do this that Irvin was killed. 

The switch on which the caboose stood was a cross-over switch, the 
caboose having come down from the knoll on one track while the engine 

6 
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stood on another, these tracks crossing at the switch. The method em- 
ployed was to get a pole, carried on the side of the tender for that 
purpose, which was 9 feet 4 inches long and some 6 inches in diameter, 
weighing about 74 pounds, and put one end against the end sill of the 
caboose where i t  was held by Ii-vin, and let the engine come up and strike 
the other end, which was held by Wall, thus giving the caboose sufficient 
momentum to clear the switch by shoving i t  forward on the track it 
came in on from the knoll, while the engine (the switch being thrown 
by O'Keal) would proceed across the switch along the same track i t  
stood on. 

The pole, which was called a push pole, would be at  a slight angle. 
At the time the push pole was taken down by Irvin, the conductor 
was still in the neighborhood of the station, but the evidence of the 
plaintiff tended to prove that he was present when the intestate was 
killed and gave the signal to the engineer to move forward. No evidence 
was introdt~ced that the intestate had ever contributed to the support of 
his mother. 

After setting forth in paragraph 5 that the conductor "was personally 
present, standing within a few feet of plaintiff's intestate at the time 
he was injured, and directed plaintiff's intestate in  the discharge of 
his duties at  said time, and gave the signal to the engineer to come 
forward with the engine," the complaint proceeds to charge negligence as 
follows: That the deceased was negligently ordered to hold the push 
pole "against the end of the caboose car, which was standing near the 
intersection of the main track and a side-track, while another employee 
was holding the other end of the pole, so that the engine" would 
in moving up come in  contact with the pole, thereby giving the ( 9 ) 
caboose car sufficient momentum to get i t  off the switch; that the 
deceased mas-"negligently required to stand at the crossing under the 
direction of the conductor, and hold his end of the pole against the 
caboose"; that there mas no socket on the caboose to hold the end of the 
pole up against the caboose; that the engine mas an old engine without 
sufficient brakes, and otherwise defective, and that the pole was old and 
not strong enough to do the work; that the engineer mas not a prudent 
and careful engineer, and negligently and at  an excessive speed brought 
the engine in contact with the pole, "causing the pole which plaintiff's 
intestate was holding against the caboose to bend and slip," thereby 
catching the plaintiff's intestate between the engine and caboose; that 
the manner in which the work was being done was negligent and 
irregular. 

As a result of failure of proof by the plaintiff, the jury mas instructed 
not to consider the following allegations: (b )  That intestate was ordered 
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to use the push pole; (c)  That the intestate was required by the conduc- 
tor "to stand at  the crossing and hold his end of the pole against the 
caboose"; (d)  That the engine was an old engine, without sufficient 
brakes and otherwise defective; ( e )  That the push pole was old and not 
strong enough. 

The following is the whole of his Honor's charge on the allegations 
of negligence left to the jury: 

"This is an action brought by the admiilistratrix of Leonard C. 
Irvin to recover damages for the death of her intestate, which she alleges 
mas caused by the negligence of the defendants, and the court charges 
you it is the duty of a railroad company, or its servants and agents, 
when engaged in operating a train, to be continuously 111 the exercise 
of reasonable care to avoid injury to its servants, as well as its passen- 
gers, and if there shall be a failure to perform such duty and in conse- 
quence thereof one is killed or injured, that shall be negligence, and if 
the injury should find by the greater weight of the evidence that 
such negligence was the proximate cause of the injury, that would be 
actionable negligence. 

"Reasonable care is such degree of care as a prudent man 
( 10 ) should use under like circumstances and charged with a like duty. 

"Proximate cause of an injury is one which produces the result 
in cor~tinuous sequence and without which such injury would not have 
occurred, and from which any man of ordinary prudence could foresee 
that such result was probable, under facts as they existed. . . . Now, 
applying these principles of law to the facts in this case, the court in- 
structs the jury that if they shall find by the greater weight of the 
evidence that the defendant, the railroad company, through its servants 
or agents who were operating the train by which the plaintiff's intestate 
was killed, and W. D. Thomas, the engineer, failed to exercise reasonable 
care-both of them--for the safety of its crew, and in consequence there- 
of the plaintiff's intestate was killed; and if the jury shall further find 
by the greater weight of the evidence that such failure was the proximate 
cause of the injury, then they shall answer that issue 'Yes' as to both of 
them. I f  they should so find as to only one of the defendants, they 
should answer 'Yes' as to one, and name the one. I f  they should not so 
find as to either one of the defendants, they should answer that issue 
C T )  h o --'Nothing.' 

"If any of that negligence or any negligence which resulted in the 
death of the intestate was caused by the negligence'of any one of the 
crew who was on that train, and it was the proximate cause-as I have 
explained proximate cause of an injury-aid the negligence was due 
to-a want bf exercise of reasonable care, then the railroad company is 
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responsible, because the7 have to operate their train by agents, and if 
the death of the plaintiff was due to a mmt  of exercise of reasonable 
care on the part of any one ~ h o  was representing the railroad company 
there in the operation of its train, it would be imputed to the railroad 
company. 

"So fa r  as Thomas is concerned, the court charges vou that iiotwith- 
standing Thomas was the engineer, and the conductor T i m  there about 
the train, or whether he was there or not, or whether he was directed 
by the conductor to move it or not-doesn't make any difference 
why he did it-if when he m7as proceeding with that engine he ( 11 ) 5 

saw, or by the exercise of reasonable care could have seen, and 
it was a fact that he could not pass a,long there and move that car that 
they wanted to more-that is, the caboose-without imperiling the 
safety of the men who mere holding the end of the pole, and if that was 
the proximate cause of the injury, that is, his moving down there, 
w h ~ t h e r  it mas at greater speed or not-if lie saw he could not accom- 
plish i t  without great danger to the plaintiff, and that was the cause 
of the injury, then it was the proximate cause, and you will s a i  'Yes' 
as to hinl." 

The defendant requested his Honor to charge the jury: "If the jury 
find from the evidence that the defendant W. D. Thomas is not guilty 
of negligence, then in so far as the plaintiff seeks to charge the railway 
company by reason of his conduct and acts with respect to the move- 
ment and handling of the ~ngine,  I charge you that such conduct and 
acts will not support an answer to the first issue, and you will not con- 
sider that phase of the case against the railway company." 

This was refused, and the defendant excepted. 
During the argument OY the counsel for the Southern Railway Com- 

pany, the last one who addressed the jury in its behalf said to the jury 
in substance that had Mrs. Irvin gone on the stand she could hare testi- 
fied whether her son. during his life, contributed to her support or not, 
and how much. Whereupon the court stopped counsel, stating that if 
Mrs. Irvin had gone on the stand as a witness she could not hare testified 
to  such a fact, and directed the j u r ~  not to con~ider such an argument. 
Whereupon, and at the time, the counsel of the Southern Railway (loin- 
pang objected to the ruling of the court, and upon the objection b?ing 
orerruled, excepted. 

The defendant requested his Honor to charge upon the iszue of dam- 
ages: '(Upon the question of the pecuniar- T-aluc of the life of the 
deceased to his mother. I charge yon that there is no evidence that he 
gaye any part of his earnings to his mother." Refused, and defendant 
excepted. 
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His Honor charged the jury on the issue of damages as follows: "As 
this action is brought under the act of Congress known as the 

(12) 'Federal Employer's Liability Act,' its provisions govem the 
rights and liabilities of the plaintiff and the defendant, the 

Southern Railway Company, and all rules of law must be determined 
by and in accordance with its provisions, for it i s  absolutely exclusive 
as to the subject-matter of its provisions. The State law cannot govern 
in any aspect of the case. 

"By virtue of the provisions of the Federal Employer's Liability Act, 
, the fact that an employee may have been guilty of contributory negli- 

gence cannot, as it does under the State law, bar a recovery; but the 
damages, if the jury find that the,plaintiff is entitled to damages, shall 
be diminished in proportion to the amount of negligence attributable 
to such employee. 

"The measure of damages in this case is not the measure of damages 
obtaining under the State practice, to wit, the pecuniary value of the life 
of the intestate during its prospective continuance, but is the measure 
of damages as fixed by the Federal Employer's Liability Act, and is 
brought for the benefit of some certain person, to wit, in  this case, the 
mother; so that the measure of damages in  this case is the loss in  money 
caused the mother by reason of the death of her son. I t  is purely and 
entirely a money or fiiancial loss. How much money has the mother 
been deprived of by the death of her son, computing the same at its 
present worth or value? I t  is not a question of how much the son could 
have made for his own use had he lived out his allotted time, but the 
present value of the sum his mother might reasonably have expected to 
receive from his earnings during her life, for the limit of time within 
which she could expect to receive financial aid from her son is the time 
which she could reasonably be expected to live. 

"You must not undertake to give the equivalent or the value of 
human life. You will allow nothing for the suffering or sorrow of 
either the deceased or his mother. You must not attempt to punish the 
railway company, but endeavor to give a fair and reasonable pecuniary 
value for the continuation of the life of the deceased to his mother. 

"Therefore, you will donsider what sum of money, paid at the present 
time, in  a lump sum, would represent the fair  value of what the mother 

had a reasonable right to expect, under all the circumstances, 
(13) to receive from the earnings of her son, had he lived until her 

death. 
"As a basis on which to enable you to make your estimate, it is proper 

for you to consider the wages the son was receiving, the age and health 
of the son, the fact that the son might have married and thereby made 
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it necessary to use all or a part of his earnings in the support of his 
own family; you will consider the habits, prospect in  life, industry and 
skill of the son, the business in which he was engaged, and its hazards 
as to life; you will consider how much of his earnings he spent on 
himself or otherwise, either for necessities or for other purposes, as 
distinguished from what he spent on or gave to his mother, if you find 
from the evidence that he contributed anything from his earnings to 
his mother; because the part of his wages that he spent on himself or 
for other purposes than that contributed to his mother, or what in the 
future she might reasonably expect he could contribute, would be en-. 
tirely eliminated from sour calculations. 

"There is another limitation upon the amount that you will allow as 
damages, and that is this: You will allow only the present value of 
what you may find the mother has lost in money because of the death 
of her son; for she is getting now in a lump sum that which she would 
have received from time to time during a future period. By this you 
are not to understand that you are to ascertain the number of years that 
the contributions to the mother from her son would probably continue, 
and then multiply such number of years by the amount of such probable 
yearly contribution, but you are to give a sum of money that mill rep- 
resent the present value of such contributions. 

"The evidence you have heard as to the probable duration of the life 
of the mother, based upon the mortality tables of the insurance com- 
panies, is not conclusive upon the question of the duration of her life. 
Such tables are submitted to you, not to control you, but merely to guide 
you. They are based upon averages, and there is no certainty that any 
person will live the average duration of life. 

"Now, if you answer the first issue 'Yes,' to wit, that the Southern 
Railway is chargeable with negligence, you should first consider 
the question of damages, without relation to the question of con- ( 14 ) 
tributary negligence. If you find that the plaintiff's intestate 
was guilty of contributory negligence, i t  would then be your duty to 
reduce the amount of damages in  proportion thereto, since the act 
provides that damages shall be diminished in proportion to the amount 
of negligence attributable to the injured employee. 

'(I instruct you that this provision means this: I f  you find that the 
negligence of the two is equal, that is, that the railway company was 
guilty of negligence and the plaintiff's intestate was guilty of equal 
negligence that contributed to the injury, you will reduce the damages 
one-half. I f  you find that the plaintiff's intestate was guilty of more 
negligence than the railroad company, then the damages should be 
reduced more than one-half. I f  he was guilty of less negligence than the 
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railway company, then the damages should not be reduced as much as 
one half." 

The following verdict was returned by the jury: 
1. Was the plaintiff's intestate killed by the negligence of the defend- 

ant, the Southern Railway Company, and of William D. Thomas, or 
either of them, and if only one, which one, as alleged in the complaint? 
Answer : Yes ; Southern Railway. 

2. Did the plaintiff's intestate, by his own negligence, contribute to 
his injury, as alleged in  the answers of the defendants, the Southern 
Railway Company and William D. Thomas? Answer: No. 

3. What damage, if any, is the plaintiff entitled to recover? Answer : 
$8,000. 

Judgment was entered upon the verdict for $6,000, the plaintiff having 
consented to the reduction, and the defendant appealed. 

W a t s o n ,  Bzcztolz & W a t s o n  and D. L. W a r d  for plaintif f .  
M a n l y ,  Hendren  ~4 Mromble for defendant .  

ALLEX, J. We will first consider the exception to the refusal of his 
Honor to permit counsel for the defendant to argue that the failure of 

the eon to support the mother should be considered by the j u r ~ ,  
(15) and that if he had contributed to her support it would have been 

proven by the mother. 
I f  the failure of the son to contribute to the support of the mother 

is a relevant circumstance, and the mother is a competent witness to 
prove the fact, there is error in the ruling. 

1. I s  the mother a compe.tent witness to prove the fact of support? 
The only objection urged against her competency is under section 

1631 of the Re~risal. 
An accurate and comprehensive analysis of this section will be found 

in R u n n  v. T o d d ,  107 S. C., 266, where the present Chief Jus t i ce  says: 
" I t  disqualifies 

WHOM-1. Parties to the action. 
2. Persons interested in the event of the action. 
3. Persons through or under whom the persons in the first tno 

classes derive their title or interest. 

A witness, although belonging to one of these classes, is incompetent 
only in the following cases: 

ITHEN-To testify in behalf of himself, or the person succeeding to this 
title or interest against the representative of a deceased per- 
son, or committee of a lunatic, or any one deriving his title or 
interest through them. 
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And the disqualification of such person, and in even such cases, is 
restricted to the folloming- 

SUBJECT-XBTTER-As to a personal transaction or communication be- 
tween the witness and the person since deceased or lunatic. 

And even to those persons and in those cases there are the following- 

EXCEPTIONS-Then the representative of, or person claiming through 
or unaler, the deceased person or lunatic is examined in his 
own behalf, or the testinionp of the deceased person or lunatic 
is g i ~ e n  in evidence concerning the same transaction. Burnett 
v. Savage, 92 N. C., 1 0 ;  Sumner v. Canclle~^, 92 N .  C., 634. 

Tested by this construction of the statute, the mother is a competent 
witness, because, while interested in  the event of the action, she 
would not be testifying against the representative of a deceased ( 16 ) 
person, etc. 

2. I s  the failure of the son to contribute to the support of the mother 
a relevant circumstance ? 

We held in Dooley v. R. R., 163 N. C., 454, that an action may be 
maintained under the Federal statute in behalf of a parent when there 
is a reasonable expectation of pecuniary benefit from the continuance of 
the life of the child, although the child has not contributed to the sup- 
port of the parent, and the authorities which support this principle also 
hold that eJidencr of contributions by the child to the support of the 
parent is material and important in determining whether such reason- 
able expectation exists, and in .the assessment of damages which may be 
recovered, and if such evidence is material and competent for the parent, 
the defendant may proye the contrary. 

The mother is not only a competent witness, but in all probability 
the only witness, mho mould know all the facts, and i t  is held in Hudson  
r * .  Jordan, 108 N. C., 12, "that the introduction or nonintrodnction of 
s party 3s a witneas in his own behalf is the subject of comment exactly 
as the introduction or nonintroduction of any other witness mould be." 

The conduct of counsel in presenting their causes to juries is left 
largely to the discretion of the trial judge, and that this discretion has 
been exercised liberally is shonm bv the following excerpt from 38 Cyc., 
1471, where the author says: "Counsel may bring to his use in the 
discussion of the case well established historical facts, and may allude 
to such principles of divine law relating to transactions of men as may 
be appropriate to the case. He  may argue matters of which judicial 
notice is bound to be taken, and state matters which the law presumes, 
and he may indulge in impassioned bursts of oratory, or what he may 
consider oratory, so long as he introduces no facts not disclosed by the 
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evidence. I t  is not impassioned oratory which the law condemns and 
discredits in the advocate, but the introduction of facts not disclosed by 
the evidence. I t  has been held that he nlay even shed tears during the 

argument, the only limitation on this right being that they must 
(17) not be indulged in to such excess as to impede or delay the busi- 

ness of the court.9' 
I t  does not seem that counsel in this case exercised all his privileges; 

but however this may be, the discretion vested in the judge does not 
"include the right to deprive a litigant of the benefit of his counsel's 
argument, when i t  is confined within proper bounds and is addressed to 
the material facts of the case." Puett v. R. R., 141 N. C., 335. 

We are, therefore, of opinion that the ruling of his Honor was er- 
roneous, and that it constitutes reversible error, because the defendant 
was not only deprived of the argument of its counsel on a material 
matter, but the error was accentuated when his Honor refused to charge 
the jury, at the request of the defendant, that there was no evidence 
that the son gave any part of his earnings to his mother, and assumed 
in his charge there was such evidence, when there was none, by saying, 
"You will consider how much of his earnings he spent on himself or 
otherwise, either for necessities, or for other purposes, as distinguished 
from what he spent on or even gave to his mother, if you find from the 
evidence that he contributed anything from his earnings to his mother." 

The defendant was also entitled to have the jury instructed, as re- 
quested, that if they found from the evidence that the defendant engi- 
neer was not negligent, his acts and conduct would not support an 
answer to the first issue in favor of the plaintiff, and should not be 
considered in determining the liability of the railroad company. 

We at first thought this might be treated as harmless, in view of the 
fact that the jury found that the engineer was not negligent and could 
not, therefore, be presumed to base their findings of negligence against 
the defendant company upon his acts and conduct; but it not only 
appears that the prayer was refused, but also that his Honor charged 
the jury: "If any of that negligence, or any negligence which resulted 
in  the death of the intestate, was caused by the negligence of any one of 
the crew who was on that train, and i t  was the proximate cause-as I 

have explained proximate cause of an injury-and the negligence 
(18) was due to a want of exercise of reasonable care, then the railroad 

company is responsible, because they have to operate their trains 
by agents, and if the death of the plaintiff was due to a want of exercise 
of reasonable care on the part of any one who was representing the 
railroad company there in the operation of its train, it tvould be imputed 
to the railroad company." 
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The charge given is, of course, predicated upon a finding of negligence, 
but it fails to direct the minds of the jurors to the facts in controversy 
or to exclude the conduct of the engineer if he was not negligent. 

The principal benefit to be derived from a charge to the jury is not 
the statement of of law, but the elimination of irrelevant 
matters and causes of action or allegations as to which no evidence has - 
been offered, and thereby let the jury understand and appreciate the 
precise facts that are material and determinative. 

9 s  said by JFerrimon, C. J., in S. v. Wilson, 104 N.  C., 873: "The 
jury should see the issues, stripped of all redundant and confusing 
matters, and in as clear a light as practicable." 

The prayer for instruction is a correct statement of the law upon an 
aspect of the case presented by the evidence, and as said by Justice 
Walker in Bnker v. R. R., 144 N.  C., 42: "We have held repeatedly 
that if there is a general charge upon the law of the case, i t  cannot be 
assigned here as error that the court did not instruct the jury as to 
some particular phase of the case, unless it was specially requested so 
to do. Simmons v. Davenport, 140 N.  C., 407. I t  would seem to 
follow from this rule, and to be inconsistent with i t  if we should not so 
hold, that if a special instruction is asked as to a particular aspect of 
the case presented by the evidence, i t  should be given by the court with 
substantial conformity to the prayer." 

Thcre must, therefore, be a new trial as between the plaintiff and the 
railroad company. 

We have not discussed the refusal to submit an issue as to assumption 
of risk, because we expressed our views on this question in Horton v. 
R. R., 162 N. C., 424, and it is not necessary to repeat them; 
but we would suggest that the issue be submitted a t  the next ( 19 ) 
trial and that the jury be instructed to answer it "No," if they 
find by the greater weight of the evidence that the plaintiff was injured 
by the negligent conduct of the conductor in  signaling the engine 
forward. 

We have set out the charge of his Honor on the issue of damages in  
full, because it involves a new question and is clear, accurate, and com- 
prehensive, as applied to the facts of this case, but would, of course, have 
to be modified to fit other facts. 

New trial. 

CLARK, C. J., concurs in result. - 
Cited: Xenney v. R. R., 165 N. C., 103; Marcom v. R. R., ib., 260; 

Saunderszj. R.R., 1 6 7 N .  C., 383; Rainesv. R. R., 169 N. C., 195. 

15 
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T x u s ~  Co. v. Goo~x. 

AMERICAN TRUST COMPANY v. W. S. COODE ET AL. 

(Filed 26 November, 1913.) 

Pri11cipa1 and Agent-Rcalty Broker-Sale by Owner-Conlmissions-Trials 
-E~idence-Nons~~it. 

While real property remains in the hands of a broker for the purpose 
of sale, the owner may not consummate the sale with one who had 
become interested as  a proposed purchaser through the efforts of the 
broker, and escape liability to the latter for the payment of the commis- 
sions agreed upon; and where in an action by the broker to recover his 
commissions, there is conflicting evidence, but the evidence viewed in 
the light most favorable to the plaintiff's contentions tends to establish 
a transaction of this character, a judgment as  of nonsuit upon the evi- 
dence should not be granted. 

APPEAL by plaintiff from W e h h ,  J., at January Term, 1913, of MECK- 
LENBURG. 

Action by a broker to recover his cominissions for the sale of lands. 
At the conclusion of the evidence the court rendered a judgment of 

nonsuit. Plaintiff excepted and appealed. 

(20) J .  11.'. U?rfchison,  Pharr d Bell for plnintilrf. 
Canslcr cE. Cansler for d ~ f e n d a n t s .  

T ~ K O W N ,  J. The plaintiff sues to recover commissions upon a sale 
of real estate alleged to have been made by it on behalf of the defend- 
ants. The plaintiff is a corporation doing business in Charlotte, and 
has il department for the sale and p r c h a s e  of real estate, of which E. C. 
Griffrth is manager. 

Thc cvidcnce must, in passing upon the motion to nonsuit, be taken 
in the light most favorable to the plaintiff, and all reasonable inferences 
must be drawn for the plaiutiff's benefit. 

Thc cvidence tends to prove that the defendant owned certain property 
occupied by onc Lummus as  tenant; that dcfendant requested Criffith to 
sell this property to Lurnmus; that Griffith was trying to sell Lummus 
the Draper property. Wlwn Lnmmus refused to buy the Draper prop 
erty, Lummus asked for a price. 

Griflith testifies: "I w m t  to Mr. Goode and asked him for the price, 
and hc told me he wanted to submit the property on the basis of $35,000, 
and not to fail to get a proposition to submit to him. This was the 
day preceding the consummation of the deal. I then went to see Lum- 
mu5 again, and he was still very much interested in the proposition, and 
asked me to come back thc next afternoon at 5 o'clock. 
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"Before the appointed hour came, Goode came into the office, and 
said he was about to close the trade with Lummus for this property, 
which was located at 203 South Church Street, and manted me to help 
him. I had had a number of previous transactions with Goode, having 
sold him the lot upon which the building was subsequently located. 

"In the first conversation, Goode stated that anywhere between $30,000 
and $85,000 would be interesting to him, and asked n ~ e  to submit it at  
$35,000; said he manted $35,000 for i t ;  that anymhere between $30,000 
and $35,000 would buy the property. I tried to get this offer, and made 
an appointment with Lummus for 5 o'clock the next afternoon. 

"When Goode told me he had closed the deal, he came into the office 
and said that he had incidentally seen Lummus, they had started 
talking about the purchase of the property, and that he had ( 2 1  ) 
gotten down to the point of a bargain-they wanted to trade. 

"He said he wanted me to remain in the office until he and Lummus 
came there: ~vanted me to dram up the papers. I n  ten minutes he 
returned with Lummus; said they had decided to trade, but was depend- 
ing upon a loan proposition, which I undertook to negotiate, and did." 

The plaintiff's evidence tends further to prove that the defendant was 
thinking of buying the Draper property which the plaintiff had for 
sale, and that the agreement was that if he did so, he was to pay only 
a nominal conlmission for the sale of his own property. 

About two weeks after the sale of his property, defendant came to 
see Griffith and told him he was unable to purchase the Draper property, 
and asked Griffith what the charges were for selling his property to 
Lummus. . 

There is no evidence in the record that defendant, after placing the 
property in the plaintiff's hands for sale, eT7er took it out. 

On the contrary, the plaintiff's eridence tends to prove that in this 
case Griffith took up the matter of sale with Lummus at defendant's 
request, and mas the efficient means by which the sale was made, and 
that he continued in the transaction, managed and conducted it, to a 
successful conclusion. 

Tt is a fair  inference, to be drawn from the defendant's conduct in  
going. to Griffith after he decided not to buy the Draper property and 
inquiring how much he owed him for his seruices, that the defendant 
recognized his liability to pay a reasonable commission. 

H e  had received the full benefit of Griffith's services in selling his 
property, negotiating the loan, and in  preparing and executing the 
necessary papers. At that time the defendant evidently thought the 
laborer was worthy of his hire, and, therefore, he inquired the amount 
of his indebtedness. 
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TRUST Co. v. GOODE. 

I t  seems to be well settled that if the owner authorizes the broker 
to effect the sale of his property at  a stipulated price, he cannot make 
a sale direct to a person with whom he knows the broker to be negotiat- 

ing, or who has been sent to him by the broker, at a less price, 
(22) and thus defeat the brdker7s claim for compensation. 9 A. and 

E. Anno. Cases, page 435, note, and cases cited in notes. 
I n  Schelgal v. Allerton, 65 Conn., 260, the owner of real estat:, after 

his efforts to sell to W. had failed and had been abandoned, put it in 
the hands of a real estate agent to sell at a certain price. H e  then com- 
menced negotiations with W., and while it still remained in his (agent's) 
hands, without notice to him the owner sold the property to W. for a less 
price than that at  which the agent had been authorized to sell. The 
Court held the agent was entitled to his commissions on tke amount for 
which the property sold. 

I n  B y d  v. P~ost ,  29 S .  W., 46, the Court held that where an owner 
of land places it in the hands of a broker to be sold for $4,000, and at 
the instance of the broker a proposed purchaser looks at  the land, and 
afterwards buys i t  from the owner for $3,750, the latter is liable for the 
broker's commissions. 

I n  T/Villiams v. Bishop,  11 Colo. App., 378, the Court held that one 
who sells directly at a reduced price, property listed with a real estate 
broker to a purchaser the broker had found, and with whom he mas 
negotiating a sale, without having introduced him to his principal, is 
liable for commissions on the price received. 

Hoadley v. Rank, 71 Conn., 599, 44 L. R. A., 321, is a case in 
point. Here property was placed in the plaintiff's hands for sale, 
and they told the plaintiff that X. might be a possible purchaser, 
and asked him to see X. and induce him to buy, stating that X. had 
some months before offered $38,000 for the property. Plaintiff saw 
him a number of times, and X. looked over the property. The defend- 
ants then sold to X, for $25,000. No agreement for any special rate 
of commission was made. The court found that plaintiff was the pro- 
curing cause of the sale, and entitled to recover. The Court said: 
"When an owner places land with a real estate broker for sale, he agrees, 
in the absence of any special contract, to pay the custoniarp commission 

or brokerage, in case a sale is consummated with a purchaser, 
(23) who v a s  led to begin the negotiation through the intervention 

of the broker. I t  is immaterial that the owner, after the broker 
has interested the purchaser. secretly pursues the negotiations and him- 
self eompletes the sale, or that the owner of his own accord effects a 
sale at a less price than that he gave the broker. 

"If any act of the broker in pursuance of his authority to find a 
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purchaser is the initiatory step that leads to the sale consummated, the 
owner must pay the commission. The procuring cause of sale is such 
intervention of the broker for that purpose as constitutes the foundation 
on which the negotiation is begun. 

"The law is clear that a broker does not forfeit his commission because 
the owner avails himself of the services rendered to sell at  a price less 
than that limited, and the owner's position is not improved if he seeks 
to fortify his evasion of liability by telling the broker after the rendi- 
tion of the services he will pay no commission, if he (the owner) sells 
at  such price." 

Our own Court has said : "Where a broker authorized to sell at  private 
sale has commenced negotiations, the owner cannot,   ending the nego- 
tiations, take i t  into his own hands and complete it, either at  or below 
the price limited, and then refuse to pay the commissions." Hartin v. 
Holly, 104 N. C., 36. 

I n  the case a t  bar, if Griffith7s evidence is to be believed, the sale was 
made within the limits fixed by the defendant when he placed his prop- 
erty in  Griffith's hands for sale, that is, between $30,000 and $35,000. 

Upon Griffith's version of the facts, the plaintiff is entitled to recover 
reasonable commissions. The decisions cited by the defendant ( N a l -  
lonee v. Young, 119 N.  C., 549; Abbott v. Hunt,  129 N.  C., 403; Trust 
Go. v. Adams, 145 N. C., 161; Clark v. Lumber Co., 158 N. C., 139)) 
are based upon a different state of facts, and are easily distinguishable 
from this case as made out upon the plaintiff's evidence. 

The judgment of the Superior Court nonsuiting the plaintiff is 
Reversed. 

Cited: 8. c., 167 N. C., 338 ; Crowell v. Parker, 171 N.  C., 396. 

DONALD MACRACKAN v. BANK OF COLUMBUS. 
( 24 ) 

(Filed 26 November, 1913.) 

1. Usury-Definition-Interpretation of Statutes-Forfeitures. 
Usury is the taking of a greater premium for the use of money loaned 

than the law allows; and if the lender knowingly takes, receives, 
reserves, or charges a greater rate than 6 per cent per annum, he for- 
feits the interest i f  it has not been paid, and is subject to a penalty af 
twice this amount if the interest has been paid (Revisal, sec. 19511, and 
whatever the form of the transaction may be, it is usury if the rate of 
interest charged or received is unlawful. 

19 
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2. Vsury-Intent Inferred. 
Whenever the usurious character of the transaction is revealed on 

the face of the instrument, the unlawful intent to charge or receive 
an illegal rate of interest for the money loaned will be inferred from 
the instrument itself. 

3. Usury-Banks and Banking-Loans to Ofieers-Interpretation of Statutes 
-In Pari Delieto. 

It is the receiving of a usurious rate of interest by the lender of 
money for which the statute, Revisal, see. 1951, imposes the penalty, and 
the question is not affected by the fact that the loan is from a bank and 
made to a stockholder who is also a director of the bank and a member 
of its loan or discount committee; nor is the doctrine of in. pari delicto 
applicable. 

4. Usury - Banks and Banking - Principal and Agent - Cashier - Imputed 
Knowledge. 

Notice to a cashier of a bank of an illegal charge of interest for money 
loaned by it, contrary to Revisal, see. 1951, is notice to the bank, and 
the latter is fixed with notice of a transaction of this character when 
upon paying the usurious interest the borrower protests to its cashier 
against the excessive interest he is obliged to pay for the loan. 

CLARK, C. J., files concurring opinion; ALLEN and BROWN, JJ., dissenting 
opinions. 

APPEAL by defendant from Ferguson, J., at June Special Term, 1913, 
of COLUMBUS. 

Action to recover the penalty under Revisal, sec. 1951, for knowingly 
charging and receiving from plaintiff a greater rate of interest than 
allowed by law, namely, 8 per cent interest on a note for $3,000. 

The jury returned the following verdict: 
(25) 1. Did the defendant knowingly take and receive from the 

plaintiff on the $3,000 note a greater rate of interest than 6 per 
cent per annum from 9 February, 1912 ? Answer : Yes. 

2. I f  so, what amount of interest was paid on said note from 9 
February to 30 May, 1912 ? Answer: $75.35. 

3. What sum, if any, is the plaintiff entitled to recover? Answer: 
$150.70. 

There was evidence that plaintiff was a member of the board of 
directors, one of the managing and loan committee of defendant bank; 
but he testified that, as such, he never passed on the loans of the bank, 
nor did he fix the rate of interest or help to do it. H e  also testified 
that he resigned about the time the loan in controversy was made, and 
that when he paid the unlawful interest he was not a member of the 
board of directors or the committee. 

The following are the two instructions which defendant requested 
should be given to the jury: 

20 
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1. "If the jury find from the evidence and by the greater weight 
thereof that a t  the time the note sued on in  this action, to wit, on 9 
November, 1911, and the time same was paid, to wit, on 30 May, 1912, 
the plaintiff was a stockholder and director in the Bank of Columbus, 
defendant in this action, and was at  said time a member of the loan or 
finance committee, and as such passed on said note, and was at  said time 
a member of the examining committee, the plaintiff would not be 
entitled to recover, even though they shall find that the plaintiff was 
charged and paid a greater rate of interest than 6 per cent." 

2. "To entitle the plaintiff to recover in this action, the jury must 
find by the greater weight of the evidence, not only that the defendant 
charged and received more than 6 per cent interest from the plaintiff, 
but a t  the time same was charged and received the defendant knew i t  
was usury, and there was in  the; mind of the lender a. wrongful intent 
and purpose to take more than the lawful rate for the use of his money." 

The first instruction was refused, and defendant excepted; the second 
was refused except as given in the charge, and defendant again excepted. 
Judgment for plaintiff, and defendant appealed. 

Jackson & Greer for plaintiff. ( 26 > 
Irwin B. Tucker, W. H.  Pozoell, and D. J.  Lewis fop defendant. 

WALKER, J., after stating the case: The defendant loaned to the 
plaintiff the sum of $3,000, and charged, reserved, and received from 
him, as interest thereon, a sum in excess of the legal rate. The char- 
acter of the transaction is not involved in  any doubt. Interest is the 
premium allowed by law for the use of money, while usury is the taking 
of more for its use than the law allows. I t  is an illegal profit. 4 Blk. 
Com., 156; Yarborough v. Hughes, 139 N.  C., 200. I f  the lender know- 
ingly takes, receives, reserves, or charges a greater rate than 6 per cent 
per annum, he forfeits the interest, and if the unlawful interest has 
been paid to him, he is liable to a penalty of twice the amount of interest 
so received. Revisal, sec. 1951. 

The second prayer for instruction is directed to the intent with which 
the interest was paid. Where there is negotiation for a loan of money, 
and the borrower agrees to return the amount advanced at all events, 
i t  is a contract of lending, and however the transaction may be shaped 
or disguised, if a profit or return beyond the legal rate of interest is 
intended to be made out of the necessities or improvidence of the bor- 
rower, or otherwise, the contract is usurious. The corrupt intent men- 
tioned in  the books consists in the charging or receiving the excessire 
interest with the knowledge that i t  is prohibited by law, and the purpose 
to violate it. Our statute makes i t  usury if the interest is lcnozoingly 
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charged or received at the unlawful rate. When the illegal purpose 
stands clearly revealed on the face of the instrument, as in this case, 
no further inquiry into the intent is required. Miller  v. Insurance Co., 
118 N .  C., 612. The contract itself establishes the corrupt intent, as 
i t  is susceptible of no other meaning. These principles were settled in  
the recent case of Ri ley  v. Sears, 154 N.  C., 509. 

This transaction cannot be explained upon any other theory than that 
the defendant knew the interrst it exacted to be unlawful, and this 
makes it usury. Doster v. English,  152 N. C., 339. The court charged 

the jury that knowledge of the illegal character of the interest 
(27) received by the defendant was essential to its liability, when i t  

gave this instruction: "If you find by the greater weight of the 
evidence that between 9 February, 1912, and 30 May, 1912, the plaintiff 
paid to the defendant bank a greater rate of interest than 6 per cent, 
and at  the time the bank knowingly charged and received a greater rate 
than 6 per cent, then it is your duty to answer the first issue 'Yes.' I f  
you do not so find by the greater weight of the evidence, you would 
answer i t  'No.' " 

The second question is, Did the fact that plaintiff was a member of 
the board of directors, and the managing and loan committee, purge 
the tsaiisaction of its usurious taint? The language of our statute 
(Revisal, see. 1951) is positive and peremptory, and it was said (by 
Just ice H o k e )  in  Ri ley  v. Xears, supra, that the courts have enforced it 
strictly, and with insistence and alertness. I t  may be added by us now, 
that i t  is the declared policy of the State, which for many years has 
stood with the approval of the popular will, that usury shall not be 
exacted of the borrower, and "whenever, directly or indirectly, unlawful 
intcrcst has been taken or charged, the provisions of the statute must 
be applied." R i l e y  v. Sears, s u p m ,  and numerous cases therein cited. 
The only test is the taking of the excessive interest knouing ly ,  and i t  
can make no difference who is the borrower. 

There is no exception in the statute of any person or class of persons. 
,4 bank is not privileged by the law to exact a larger rate of interest 
from its stockholders or officers than from those who are not. 

This Court has uniformly held that a stockholder who has paid 
usurious intcrcst to the corporation, of which he is a member, can re- 
cover the penalty, "notwithstanding that he is in pad d ~ l i c t o  in the 
transaction. The statute (Code, sec. 3836; Revisal, 1951) expressly 
provides that a party who has so paid usurious interest (and is in puri 
delicto) may recover double the amount he has paid." Hollowell v. 
B. and JI .  Assn., 120 N .  C., 286. The same was held in  Rowland 11. 

I?. and L Assn., 115 N. C., 825, where Justice Burwell  says: "Thus, i t  
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appears that what it takes from one of its stockholders, under the 
pretense that i t  i s  lending at  6 per cent, i t  gives to another with a ( 28 ) 
lavish hand. I t  is both a taker and a giver of usury." 

The doctrine is familiar that where each is equally in  fault ( i n  pari 
delicto) the law favors him who is defending, or, as otherwise expressed, 
when the fault is mutual and of equal degree, the law will leave the case 
as i t  finds it. But the principle does not apply here. It is not, in law, 
a case of equal fault. Lord Ellenborough once said that where there is 
oppression on the one side and submission on the other, i t  never can be 
predicated as par delictum, for one holds the rod and the other bows 
to it. Broom's Legal Maxims (6 Am. Ed.), 695; Smith v. Cuff ,  6 
M. and S., 160. And in Atk inson  v. Denhy,  7 H .  & N. (Exch.), 993, 
approving X m i t h  v. Cuf, supra, and Xmi th  v. Bromley ,  i n f r a ,  Chief 
Just ice  Cockburn said that where one of the parties is i n  a position to 
dictate and the other has no other alternative but to submit, i t  is vir- 
tually a state of coercion, and while the parties may be in delicto, i t  is 
no par delictum-they are not equally in fault, one being in  a position 
of dependence on the other and having to submit to his terms or suffer 
if he does not, and that i t  would be mischievous if i t  were held that 
he could not recover the money paid under such circumstances. 

Lord Xansf ie ld ,  in the Court of King's Bench, while deciding the 
cease of Lozvry v. Houvdieu ( 2  Douglas, 469)) reported in 99 Eng. Re- 
ports (Full Reprint, at pp. 209, 301)) said, "he desired i t  might not be 
understood that the Court held that, in all cases where money has been 
paid on an illegal consideration, i t  cannot be recovered back. That in  
cases of oppression, when paid, for instance, to a creditor to induce him 
to sign a bankrupt's certificate, or upon a usurious contract, i t  may be 
recovered, for in  such cases the parties are not in pari  delicto." 

The commentator on Jones v. Barclay,  i n f r a  (99 Eng. Reports, Full 
Reprint, a t  p. 443, note F 7 ) )  says: "The inference to be drawn from 
the various decisions that have taken place on this subject, stated her 
and in the notes to Lowry  v. Bourdieu,  supra, 468, appear to be that, 
the general principle remaining, that k pari delicto potidr est 
conditio possideniis, the two following exceptions to its application ( 29 ) 
are also established: (1) That where the illegality exists in  the 
contract itself, and that contract is not executed, there is a locus pen; 
t e n t i e ,  the del ic tum is incomplete, and the contract may be rescinded by 
either party. (2) Where the law that creates the illegality in  the 
transaction was designed for the coercion of one party and the protec- 
tion of the other, or where the one party is the principal offender, and 
the other only criminal from a constrained acquiescence in such illegal 
conduct, in  these cases there is no parity of del ic tum at all between the 
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parties, and the party so protected by law, or so acting under compulsion, 
may at any time resort to the law for his remedy, though the illegal 
transaction be completed." 

I n  another case (Smith v. Eromley, reported only in a note to Jones v. 
Barclay, 2 Douglas, 684, but in full from notes of Justice Buller), Lord 
Mansfield also said on this subject: "If the act is, in itself, immoral, 
or a violation of the general laws of public policy, there the party paying 
shall not have this action; for where both parties are equally criminal 
against such general laws, the rule is potior est conditio defendentis. 
But there are other laws which are calculated for the protection of the 
subject against oppression, extortion, deceit, etc. I f  such laws are 
violated and the defendant takes advantage of the plaintiff's condition 
or situation, there the plaintiff shall recover (citing cases in note) ; and 
i t  is astonishing that the reports do not distinguish between the viola- 

, tion of the one sort and the other.'' He then applies this principle, 
and says that the man who from mere necessity pays more than the other 
can in justice demand, and who is called in some books the d a r e  of 
the lender, has the right to recover back what he has thus paid to his 
creditor, who has no right to retain i t  in  violation of the law, and that 
the maxim, Polunfi non fit injuria, does not apply. "It is absurd to 
say that one willingly transgresses a law made for his own benefit." 
I n  order to prevent this oppression and advantage taken of the debtor's 
necessity, as described by Lord Mansfield, our law makes i t  penal for the 
lender to take more than i t  allows. And he concludes thus : "Upon the 

whole, I am persuaded that i t  is necessary, for thp hpftor support 
(30) and maintenance of the law, to allow this action; for no man will 

venture to take, if he knows he is liable to refund." 
The law upon which the judges were commenting in the last two 

cases was not as stringent and inflexible in its terms as our statute 
(Revisal, see. 1951). What right have we to restrict the scope of the 
statute by construction, when its terms are perfectly clear and explicit, 
being broad and comprehensive enough to embrace every borrower who 
pays usurious interest and every lender who exacts or receives i t  ? Every 
man who applies for a loan, in a very genuine sense, counsels that it 
be made. I t  would be strange if he should advise anything else. His 
own interest and present needs would dictate just such a course. Every 
borrower consents to the loan that is made to him, and often i t  is urged 
with extreme importunity. But the greater his necessity and extremity, 
the less excusable is the act of the lender in exacting usury. I f  the 
contention of defendant is upheld, the banks would be practically exempt 
from the forfeitures and penalties of the law, when they lend upon 
illegal interest to their officers and agents. Suppose the usurer lends 
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to his agmt, who has charge of his business, at  the latter's request, shall 
he be allowed to keep the usury which he had 110 right to take? Our 
law intemenes and declares that not only the excess above the lawful 
rate may be recovered by the debtor, but "twice the amount paid," and, 
aa we hare said, without regard to the class or condition of the borrow- 
ers. They are all served alike. The only inquiry is, Was the money 
obtained extortionately? and if this be so, it has been uniformly decided 
that an action by the borrower mill lie and the money recovered back. 

I n  S m i t h  v. C u f ,  and other cases cited abore, and many other cases 
that might be added to the list, the debtor had contracted with one of his 
creditors to g i ~ e  him a secret advantage over his other creditors in  a 
general composition, and having p i d  the amount bargained for to the 
preferred creditor, it was held that he could recover i t  back, although 
he had made the bargain secretly, covinously, and for the purpose of de- 
frauding the other creditors, who mere ignorant of it, and for 
his own gain and ad~~antage. The debtor recovers the money ( 31 ) 
unlawfully paid, though the creditor, vho combined with him 
to cheat his associates, could not recover on his bargain. Witiliozosky 
v. Baruch, 127 X. C., 313. That case is no stronger than this, for here 
there is no fraud, and the statute  gives the action for the usury besides, 
and it would not only be contrary to the uniform current of decisions 
noted above, bnt also against the declared policy of the State, to hold that 
plaintiff cannot recover. 

The defendant loaned this money with its eyes open, so to speak. 
There is competent e d e n c e  that it was its custom to lend it at  the 
higher rate. I t  cannot shift the blame to the plaintiff because he was 
its director, when i t  knew the law, and was fully aware of its violation; 
nor can its stockholders safely or justly rely on any such excuse. The 
money, which belongs to the plaintiff, because the law says so, was 
received by it, placed in its vaults, and is there now, as far as appears. 
Neither the bank nor its board of directors, nor its body of stockholders, 
which has supreme control of its affairs, has ever offered to return the 
excess of interest, though they have all had full notice of its payment 
by the bringing of this suit, and before i t  was brought. I f  they did not 
authorize the same originally, that is, approve what had been done, they 
have subsequently ratified it, with knowledge of the facts, by not return- 
ing even the excess, but retaining it themselves, and this we know is 
equivalent to a prior authorization of it. 

We doubt if there is any sufficient evidence that plaintiff participated 
in the meeting in which this loan was made; but that, in our view of the 
case, is immaterial. There is no place here for recrimination. The 
law assumes that the debtor is in delicto, and protects him against his 
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own wrong, because of the inequality of the parties. And for this reason 
i t  is said that, in equity, "relief is granted against usurious contracts, 
whether execntory or executed, since from considerations of public 
policy the two parties are not considered as standing on equal terms 
or in pari  cle7icto." Webb on Usury, sec. 342; 2 Pomeroy Eq. Jur., 

see. 937; Peacock v. T e r r y ,  9 Ga., 137. His plea, therefore, is 
(32) not rejected because of hi5 conduct in "advising" the loan to be 

made. "A contract by Qie borrower of money at an usurious 
rate of interest hy which he agrees not to plead usury in  defense to i t  
does not estop him from doing SO. Such a contract would, if sustained, 
furnish a ready mode of evading the usury laws." Webb on Usury, 
SCC. 440. Whether this be a sound public policy or not, we are forbid- 
den to inquire. We must abide by the written law. I t a  1e.r: scr ipta  est. 

We have nothing to do with the morality of the transaction nor the 
abstract merit of  lai in tiff's claim. We arc judges of the law and not 
censors of his morals; but we say that i t  comes with poor grace from 
the defendant, who has openly violated the law, to blame the plaintiff 
for his part i n  the transaction. I t  would be inconsistent for the law to 
listen to such appeals, and condemn the plaintiff, when i t  has justified, 
if not encouraged, what he has done. 

I n  conclusion, let us say that the usury laws are an exception to the 
rule, in pari delicto.  and in a case precisely like this one in  its essential 
features. the Court has so held. I n  B a v E  v. Slemmow, 34 Ohio St., 
142 (32 Am. Rep., 364), thc Court said: "Recurring in this connection 
to the defense, it is clear that Thomas, the principal in the notes, was 
no more estopped from setting up the illegality (usury) by reason of his 
position as director, than if he had not been officially connected with 
the bank.'' Webb on Usury, sec. 518. The Court also held i t  to be 
clear, as matter of law, that none of the notcs could bear interest, for 
the reason that their interest-bearing power was destroyed by the illegal 
agreement, and, therefore, payments made generally could only apply 
to the principal, and this by the very terms of the statute, the policy of 
which no courtwill investigate. "It is the duty of the court to ascertain 
and declare the law, and not to indulge in  speculations as to its policy 
or propriety, for such questions must be determined by those who make 
the law. The statutes upon the subject of usury have been long regarded 
as purely rcrnedial and subject to the modification and control of the 

legislative department, even as applied to past transactions." 
(33) Webb on Usury, sec. 12. And in Ferguson  v. Xulphen,  8 Ill., 

547, it was said of this question: "The law against usury is 
founded in principlw of public policy, principles that h a w  been for 
ages recognizcd, and almost universally adopted. Without inquiring 
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into the policy or justice of the statutes for the prevention of the usury, 
i t  is the imperative duty of the judicial tribunals faithfully to execute 
them. If there is any injustice or impolicy in  these enactments, the 
fault rests with the Legislature and i t  must provide the proper cor- 
rective, and not the courts. Whenever the injured party invokes the 
aid of the courts, and presents a case clearly within the statute, there 
should not be the least hesitation in applying the appropriate remedy. 

. The only effective mode of discouraging and preventing the practice of 
usury is by a rigid enforcement of the provisions of the statute. I f  a 
case comes within the mischief of the statute, i t  should be held to be 
within the remedy. And this seems to be the principle on which these 
statutes have everywhere been construed and administered. The real 
inquiry in  every case is, whether there has been a borrowing and lending 
at  a greater rate of interest than the law allows; and this becomes purely 
a question of fact, to be determined from all the circumstances of the 
particular case. The defense of usury is entitled to the same respect 
and consideration as other defenses authorized to be made in the courts, 
and i t  is the duty of the court to regard i t  the same as other defenses." 

I n  defense of the law, if i t  needs any from us, Chancellor Kent, 
speaking of Jeremy Bentham's dictum, that he should not wish to see 
the "spirit of project in any degree repressed," and commending the 
words of Lord Redesdale, that "the statute of usury was founded on 
great principles of public policy," and further quoting from him, said: 
"It (the statute) was intended to protect distressed men, by facilitating 
the means of procuring money on reasonable terms, and by refusing to 
men who sit idle as high a rate of interest, without hazard, as those 
can procure who employ money in hazardous undertakings of trade and 
manufacture. 1 trust that theoretic reformers have not yet attained, 
on this subject, any decided victory over public opinion. The statute 
of usury i s  constantly interposing its warning voice between the 
creditor and the debtor, even in  their most secret and dangerous ( 34 ) 
negotiations, and teaches a lesson of moderation to the one, and 
offers its protecting arm to the other. I am not willing to withdraw 
such a sentinel. I have been called to witness, in  the course of my 
official life, too many victims to the weakness and to the inflamed pas- 
sions of men," and he expressed the wish that "the first experiments of 
Bentham's projects may not be made within thesz walls." Dunham V .  

Gould, 16  Johns. (N. Y.), 367. 
The plaintiff, at  the time he paid the interest, complained to the 

cashier that i t  was excessive, and was told that it was the usual rate. 
The bank insisted on the usury to the last, and even to this time. I f  
the borrower could not waive his right to take advantage of the usury 
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by a prior express agreement to do so, which we have seen he cannot do, 
why should any kind of previous consent affect his right when i t  was 
given ? 

There are four constituent elements in a usurious contract: 
1. A loan or forbearance of money, either express or implied. 
2. An understanding between the parties that the principal shall be 

or may be returned. 
3. That for such loan or forbearance a greater profit than is author- 

ized by law shall be paid or agrccd to be paid. 
4. That the contract is entered into with an intention to violate the 

law. 
The fourth clcmcnt may be implied if all the others are expressed upon 

the face of the contract, or are establisl~ed by a sufficiency of evidence. 
Webb on Usury, see. 18. All of them havc been shown in  this case, 
plainly and clearly, and we conclude that there is no reason why the 
plaintiff is not entitled to the benefit of the statute, without regard to 
the moral guilt, or his conduct in  asking for it, whether i t  be good or 
bad. That the law favors the plea is sufficient; and while it does not 
become the usurer to question either the wisdom, policy, or justice of 
the law, i t  may be said that he is not expected to have a very good 
opinion of it. I t  is for this reason that the ponalty is given to restrain 
his cupidity and to punish his defiance of it, and also to deter him from 

a repetition of the ofiense. There is 110 exception in  the statute 
(35) of those who are induccd to take usury, even against their will. 

I t  is the bare taking of i t  that is condemned by the law and 
penalized. No amount of persuasion, or even importunity, by the bor- 
rower, will justify the forbidden act of the usurcr. H e  is subjected to 
the penalty for what h a  does, and cannot call to his aid the conduct of 
his debtor for his acquittal. The rule may appear to be harsh in some 
instances, but i t  must operate uniformly i11 order to execute the legisla- 
tive will, so plainly declared. 

Appellant suggests that plaintiff, as one of its officers, was a trustee, 
and therefore, that advising it to take usury was a breach of trust, for 
which he is liable in damages to the stockholders. We doubt the cor- 
rectness of the abstract proposition thus stated, but i t  does not apply to 
this case. I-Ie denies squarely that he advised it, and the cashier's testi- 
mony is not inconsistent with Iris. The cashier does not say that he 
advised the taking of 8 per cent in this case, but only that he generally 
advised it, but they did uot always follow his advice. The bank knew 
that it was charging nsury. I t  was not an incompetent nor an imbecile, 
and did not havc to be told by him what was the legal rate. I t  will 
hardly be urged that i t  did not know the legal rate. 
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The fiduciary relation, if i t  existed, counts for nothing, if the cestui 
que trust-the bank and its stockholders-knew of and consented to the 
loan, as was done in  this case. I t  will not be asserted that the latter 
could recover any damages under such circumstances. Townsend v. 
William, 117 N. C., 336, does not apply. The director here was not 
dealing with a third party, as in that case, but the bank was dealing 
with him as its borrower. ('Note the diversity." Besides, even if plain- 
tiff has looted the bank, the latter is the beneficiab of the loot, which i t  
now holds and refuses to return. After plaintiff had resigned and he 
and the bank were at arm's length, so to speak, he having divested 
himself of all fiduciary relation to it, he complained to the cashier of 
the excessive interest, when he paid the money, simply as a borrower 
of the bank, and the bank, by its cashier, even then insisted upon the 
usury. Notice to the cashier was notice to the bank and its 
stockholders, for he was vested with plenary authority, and he ( 36 ) 
took the excessive interest for the bank "with his eyes open" and 
after being warned not to exact it. The bank has since ratified what he 
did, if ratification was needed to bind i t  by his act. 

Gund v. Ballard, 73 Neb., 547, has no application. I t  was a suit in 
equity for a settlement of the affairs of a corporation, and as plaintiff 
was asking equity, the court merely required him to do equity and take 
the legal interest, and the whole controversy was about that matter, 
except so far  as it was mixed with the actual fraud of the plaintiff. 
But that is not this case at all. This is a suit at law, unmixed with any 
equity, to recover a statutory penalty, and we are compelled to obey the 
mandate of the statute, regardless of our personal views of its morality. 
There is no equitable principle involved, and this Court has so ruled in 
the cases we have cited, which have allowed officers to recover. I f ,  
however, the Gwnd case were in point, we should follow our own deci- 
sions, which construe our own statutes, especially as they are sustained 
by decisions in other jurisdictions. I f  anything is settled by the books, 
i t  is that the maxim, in  pari delirto, does not apply to usury cases. I f  a 
borrower's promise to waive usury, which itself induced the loan, is not 
binding, how can there be any waiver in the case? 

The ('blood-letting" statute may have been obscure, though we do not 
think i t  was, and the Court properly construed it, but i t  is a ('far cry" 
from this statute to that one, for the Legislature has made its meaning 
perfectly clear, and there can be no reasonable doubt that the law de- 
nounces all loans upon usury indiscriminately and annexes the forfeiture 
and the penalty. I t  makes no distinction among borrowers-they are 
all under its care and protection. The phlebotomy case and this one 
are, therefore, wide apart in time and tenor, the only similitude being 
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that the sufferer is bled in both cases, but here the analogy ceases, and 
the bank cannot assume the role of the good physician, as its own act 
was not one of benevolence. 

There is no danger of' breaking a bank by insisting upon obedience 
to thc plain n~audate of the statnte. Lending to its officers upon usury 

is no more dangerous to i t  than lending to other persons. If one 
(37) course will deplete its f ~ m d s  and empty its vaults, the other just 

as surely will ab the same thing. No argument, therefore, can 
be drawn from this classification of borrowers which can militate against 
the strict execution of the legislative wiil, as unmistakably written in 
the statute, ltcvisal, scc. 1951, and as interpreted by this Court in 
numerow cases. The stockholders are not parties to this suit, they seek 
no relief, and the bank has set up no counterclaim, either for itself or 
in their behalf. If this were a matter of mcre sentiment, and not the 
construction of a positive statute, we might qnestion the propriety of 
plaintiff's course; but not being so, we must abide by the Legislature's 
dcclaration of its policy. The bank, though, is in no position to criti- 
cise thc plaintiff's conduct, as it has broken the law and still holds his 
money, received in open violation of it. 

In  Thomas v. Fish, 9 Paige ( N .  Y.), 478, 482, a case much stronger 
for the dafcndant than is this, it was held that the actual fraud of the 
borrower in palming off a false secnrity upon the lender will not defeat 
the plea of usury in an action by the latter to recover the debt, as the 
statute is peremptory in its terms and admits of no such exception. The 
statute, construed in that case, is like ours. The law encourages the 
plea to prcvent the wrong or its repetition, and to enforce its policy, 
which is based upon the ancient proverb that "the borrower is servant 
to the lender," and it seeks, therefore, to protect the latter against 
injustice and oppression. 

The Court in Miles v. Rell?/, 25 S. W., 724, said that, under the 
statute, the debtor cannot waive or corltract away his right io the dcfcnse 
of usury, nor can he be estopped to insist upon it. To the same effect 
is Bank  11. X m y t h ,  9 Tcx. Civ. App., 540, where the debtor attempted 
to do 90 by express contract. The Court held that i t  was directly opposed 
to the policy of the law to allow it and thereby defeat its bencficcnt 
purpose. When rightly considered, the authorities are all one way. 
At this term we have held, in Coo7ce 1 1 .  Gooke, post, 272, construing the 
ten years divorcc provision of the statute, that as no exception is made 

against the right of either party to bring the suit, thc Court could 
(38) not hold that it can lie only in favor of the party injured. 

Justice Ho?e (the Chicf Justir e and J u s f i r c  nro~on concurring) 
says: "Thcrc is no such exception, and the courts are not at  liberty 
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to add to the statute what the Legislature has not seen fit to provide.'' 
And again : "As no exception is made i11 favor of the injured party, nor 
to exclude the time covered by the divorce a mcnsa, we must administer 
the law as we find it, and if it proves to be unwise in policy or undesira- 
ble in results, i t  must be changed by the legislative department, which 
has exclusive cognizance of the subject." This is really an apt and close 
analogy, and, in principle, there is absolutely no difference or distinction 
between the two cases. The one inevitably rules the other. There was 
a dissenting opinion in the case, but upon the ground, solely, that the 
statute had expressly provided that the suit should be brought by the 
injured party only. 

I n  ascertaining the legislative will, we are warned against what is 
known as the predestined interpretation of statutes, which takes place 
when, laboring undcr a strong bias of mind, induced even by a sense 
of justice, we unconsciously make the text subservient to our precon- 
ceived views or desires, which accord, it is true, with our individual 
notion of what is abstractly right. This, we are told, is making the law, 
and not even interpreting or construing it, which itself is not permissible, 
when i t  is plainly written and carries but one meaning. There is then 
no room for reasoning or construction. We merely declare i t  to be 
what in reality i t  is. 

After a careful review of the record, we conclude that the ruling of the 
court was correct. 

No error. 

CLARK, C .  J., concurring: I concur fully in all that is said in the 
.admirable opinion by Xr.. Justice Wallcer in this case. I t  leaves noth- 
ing to be added. Upon the defendant's own showing, i t  has been con- 
tinuously for  years an open and defiant violator of the law; yet it is 
now asking the Court as a special favor to write into the statute an 
exemption in  its favor. The Court has no 'power to do so, and if i t  
had the discretion, the defendant is not in a position to ask the 
mercy of the Court. Resides, the plaintiff has his rights, given ( 39 ) 
him by statute. 

I t  is astonishing that those who are indebted for the protection of 
their property and their business entirely to the respect which the 
people shall show to the law should thus inculcate by their daily conduct 
contempt for the law. The law against usury is as much the law of 
the State, and to be respected as such, as the law against burglary and 
larceny. Upon what ground can the defendant expect its property to 
be protected against such offenses when i t  is setting an example daily 
to the public of the violation of law for the purpose of taking the 
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property of others illegally? I t  can matter little when the property of 
others is taken contrary to law, whether it is done by the use of a crow- 
bar or by imposing upon the necessities of the needy, i n  a manner for- 
bidden by statute. 

The defendant has had the favor of incorporation, whereby the prop- 
erty of its stockholders and officers is exempt from liability for its debts, 
except to a limited extent. The bank and its officers have had the 
protection of the law in  safeguarding their property and their persons 
Yet, in total disregard of these matters, they have been for sears admit- 
tedly open and notorious and hardened offenders against the laws of 
the State. 

I t  is no defense, even if i t  were shown, that the  lai in tiff formerly 
aided the officers of the bank in  their illegal conduct. They had no 
right on that account to victimize him any more than to impose illegally 
upon any one else. The question presented is not the former conduct 
of the plaintiff, but their conduct towards him in this transaction. I f  
he had agreed (which he denies) to thcir exaction of usury in  his case, 
the same is true as to the victim in every case of usury. The law pro- 
vides that such acquiescence by any borrower shall not only be no estop- 
pel, but that he shall have the right to "recover back twice the amount 
of interest paid." The plaintiff is entitled to this protection of the law 
which is given to every other citizen. 

There is nothing more dangerous for property holders than to incul- 
cate contempt of law by themselves disregarding it. They awe 

(40) the protection of themselves and their property to the respect 
which is paid by the community to the law and its enforcement. 

Townsend v. Williams, 117 N. C., 336, is authority for the proposi-. 
tion that directors must direct, and if loss comes to the company by 
reason of their misconduct or negligence, they are liable both to stock- 
holders and to creditors. I f  the directors of this bank, including this 
plaintiff, by their violation of law subjected the bank to suits for the 
recovery of double the interest in  cases of usury, the stockholders, and 
if necessary the creditors, are entitled to recover for the losses so in- 
flicted. This is wholesome doctrine, and should be oftener applied. 
But it has no application in this case, where the plaintiff was the bor- 
rower and could not be also acting as a director. I n  fact, he testifies 
that he did not assent to the usury charged against him. But if he did, 
the law forbids i t  to be held a legal assent. As to this transaction, he 
stands simply' on the same footing as any other borrower. The law 
gives him the same remedy of recovering double the interest paid that 
i t  gives to any other borrower. The stockholders, of course, can recover 
against the other directors for the loss thus sustained by their conduct. 
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ALLEN, J., dissenting: The plaintiff ought not to recover upon the 
facts in  this record, unless the law is clear and unmistakable in  his favor, 
and then only in  obedience to the mandate of the law, which must be the 
final arbiter for the judge in his efforts to attain justice. 

The plaintiff is an attorney at  law, who drew the charter of the de- 
fendant bank, and while he denies that he was the general counsel of 
the bank, he admits that he has now an uncollected claim against i t  for 
legal services, which he says were rendered during the time of the trans- 
actions complained of. H e  was at  all times a director of the bank, a 
member of its finance committee, a member of its loan committee, and 
a member of its examining committee. 

H e  testified, among other things: "I was a stockholder in  the bank 
a t  the time, and was a director at  the time the note was given. I cannot 
say whether or not 1 was at  the time it was paid. I resigned 
about that time. I cannot say that I passed on the loans as ( 41 ) 
director. I applied for the loan and obtained it. I was either 
a member of the loan committee or the finance committee; I cannot say 
which. They are not the same thing. I did not pass on the loans of 
the bank or fix the rate of interest or help to do it. I was on the exam- 
ining committee. I had been director from the time the bank was 
organized. I was not general attorney for the bank. I have the bank 
sued for some special services rendered. I drew the charter when the 
bank was organized. I was director of the bank at the time I borrowed 
this money and at the time I paid i t  back, and also a member of the loan 
and examining and a member of the finance committees." 

The cashier of the bank also testified: "Mr. MacRackan advised the 
board of directors to charge 8 per cent all the time. That was always 
his advice, but we did not charge 8 per cent all the time." 

And upon these admitted facts and upon the evidence, his Honor, in  
an action by the plaintiff to recover the penalty for'charging and 
receiving usurious interest-double the amount of the interest paid- 
has excluded from the consideration of the jury everything except the 
amount of interest paid, and has charged the jury to answer the issue 
in favor of the plaintiff if the rate of interest was greater than 6 per 
cent. 

H e  a190 refused to give the special instruction prayer for by the 
defendant. 

I n  my opinion, there was error in the charge given and in  refusing 
the one requested. 

The plaintiff was a director, and as such, clothed with a trust in  
behalf of the corporation, stockholders and creditors, and he had no 
legal or moral right to divest himself of the trust and assume a hostile 
relation. 

3-1 6$ 33 
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The directors elect the officers; their acts are corporate acts; they 
control and manage the property of the bank, and say to whom money 
shall be loaned and upon what terms. Invested with these powers, and 
recognizing that the money of depositors and stockholders cannot be 
safeguarded unless officers are diligent and honest, the law imposes cor- 

responding duties. 
(42) "The high degree of confidence and responsibility resting upon 

directors of corporations has often led the courts to regard them 
as trustees, and to declare the relationship existing between them and the 
stockholders to be that of trustees and cestuis que rustent, respectively. 
I f  this can be asserted with regard to the generality of corporatio&, 
i t  is peculiarly and exceptionally true with regard to banking corpora- 
tions, in  whose solvency the whole neighboring community must be a t  
least indirectly interested. A bank of issue may properly be regarded 
as a quasi-public corporation. The directors of a bank are not trustees 
for the stockholders alone, but they owe an even earlier duty to the 
depositors, and if the bank exercises the privilege of circulation, still a 
prior duty to the public at  large. The law is, as i t  ought to be, very 
jealous in  exacting the strict and thorough performance of these duties, 
and i t  is in  the scrutiny of possible breaches of them that the rigid rules 
which govern trustees have been applied. I t  is not enough to exculpate 
a director, that no actual dishonesty can be shown, that he cannot be 
positively proved to have been influenced by interested motives. Like 
a trustee, he is absolutely prohibited from the performance of those 
questionable acts wherein his conduct may be wholly free from blame, 
but where the bias of self-interest is strong, and may influence him even 
without his own recognition of the fact. A director, who wishes to keep 
completely within the protection of the law, must look to something 
more than the mere integrity of his own intentions." Morse on Bank- 
ing, see. 125. 

This principle has been declared and enforced in  this Court. I n  
Townsend v. YITilliams, 117 N. C., 336, the present Chief Justice, quot- 
ing from Shea v. Mabry, 1 Lea, 319, said: "Directors are not mere 
figureheads of a corporation. They are trustees for the company, for 
the stockholders, for the creditors, and for the State. They must 
not only use good faith, but also care, attention, and circumspection in 
the affairs of the corporation, and particularly in  the safe keeping and' 
disbursement of the funds committed to their custody and control. They 
must see that these funds are appropriated as intended for the purposes 
of the trust, and if they misappropriate them or allow others to 

divert them from those purposes, they must answer for i t  to their 
( 43 ) cestui gue trust." 
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Applying this doctrine to the facts, the plaintiff was a trustee, and 
the defendant bank, its stockholders, and depositors, were his cestui 
yue trus t .  

The purpose of the trust mas to make legal contracts, not illegal ones; 
and if he allowed the f ~ m d s  of the bank to be diverted from this purpose, 
he became liable to his cestui yue trus t .  

Suppose as director he had approved a loan to a stranger at an illegal 
rate of interest, and the stranger had paid and then recovered the 
penalty, can i t  be doubted that the stockholders and depositors could 
h a w  conipelled him to make good the loss? I f  so, his position cannot 
be stronger because the penalty is in his own pocket instead of in the 
pocket of a stranger; and if he could be made to refund, the law will 
not permit him to recover. 

I n  G u n d  v. Bnllnrd,  73  Neb., 548, the Court so declared. "The presi- 
dent and director of a bank cannot enter into a contract with the cor- 
poration in  which he is such an officer to pay an usurious rate of interest 
on nioney owing by him to such corporation, and thereby escape the pay- 
ment of all interest on such indebtedness under the statute denouncing 
usuriclus contracts. The law will not permit him, acting in the dual 
capacity in which he was, and in a sense the agent of his principal, the 
bank, to enter into a usurious contract with himself and his principal, 
and thereby escape all liability for the payment of interest on the princi- 
pal sum of the indebtedness for which he thus became obligated. I t  
must be accepted, we think, as fu~ldanientally correct that he could not 
be permitted to profit by his own wrongful action, nor by the action of 
the bank on the one part and himself on the other, to the prejudice of 
the stockholders, he holding, as he did, the fiduciary relation then exist- 
ing between him and the corporation and those it represented." 

There is another reason for denying a Tecorery to the plaintiff, if we 
have regard to the spirit of the statute, '(which giveth life," instead of 
to its letter, "which killeth." 

The lendcr and borrower in a usurious transaction are parties ( 44 ) 
to an illegal contract, and the general rule is that the courts will 
not aid either party to such a contract. An exception is, however, 
niade in favor of the borromer, but on the distinct ground that as he is 
under the control of the lender, "in chains," as expressed in the brief 
of appellee, his payment is not ~ o l ~ m t a r y ,  nild that while in delicto,  he is 
not i n  pnri de7icto. 

How is it with the plaintiff? He drew the charter of the bank and 
aided in its organization. It was the child of his own loins, and as 
attorney, director, member of the finance committee, member of the 
loan committee, and member of the esamiiliilg conimittee, he had the 
authority and control of a parent. 

3 5 
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Whp, then, should we give him relief, unless we return to the days 
when i t  was seriously contended that a statute against "letting blood 
on the streets" embraced a surgeon who bled his patient to save his life? 

I not only think the option of the Court wrong, but i t  appears to me 
to establish a policy which will weaken confidence in  banks, and will 
furnish opportunity to officers to deplete the funds of ths  bank, with 
impunity, at the expense of innocent stockholders and creditors. 

I f  one director can borrow at a usurious rate, and after payment, 
recover the penalty, so can all. I f  they can borrow a small amount, they 
can borrow the capital of the bank, and the larger the rate of interest 
they charge each other, the greater m7ill be the recovery when they 
sue for the penalty. 

BROWN, J., dissenting: I n  the language of the Chief Justice, "I 
concur fully in all that is said in the admirable opinion'' by Mr. Justice 
-411en "in this case. I t  leaves nothing to be added." 

Upon the plaintiff's own showing he, as a director and one of the 
controlling officers of the defendant bank, in the language of the Chief 
Justice, "has been continuously for years an open and defiant violator 
of the law," yet he is now asking the Court to set a premium on his 
misconduct, to reward him for his misdeeds, and to visit its wrath upon 
all the other directors except himsdf. 

He admits that he was a director and financial officer of the de 
( 45 ) fendant when he borrowed the money. He  participated in the 

loan to himself, and practically admits that he advised and 
directed the cashier to charge 8 per cent on all loans. 

The first prayer for instruction requested by the defendant and 
refused by the court, in my opinion, embodies both sound law and good 
morals. There was abundant evidence to support it. 

I f  the jury should find that the plaintiff was a director in  the de- 
fendant bank and a member of its finance committee, and passed on and 
authorized the loan to himself at  a usurious rate of interest, he ought 
not either in law or good morals to be permitted to recover the fruits 
of his own w-ong, and subject the innocent stockholders to loss who 
had trusted him to conduct their institution honestly and according to 
the law of the land. 

Tt is said in the concurring opinion in this case that "they (the direc- 
tors) of this bank have been for years admittedly open, notorious, and 
hardened offenders against the laws of the State." 

One of thes- "hardened offenders" so severely castigated is the plain- 
tiff, whom  he majority of this Court think should be allowed to recover 
from innocent stockholders the penalties which are inteuded ouly f o ~  
innocent and oppressed debts. 

3 6 
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A bank is not a human being, and cannot act for itself. I t  is a 
creation of law, an artificial person, and must act through its officers. 
I f  they are unfaithful and violate the law, the innocent stockholders 
suffer. 

I t  iq said "that if the directors by violating the usury law subject the 
bank to suits for the recovery of the penalties imposed by the statute, 
the stockholders and, if necessary, the creditors are entitled to recover 
for losses so inflicted," and that "this is a wholmome doctrine and should 
be oftener applied." I fully concur in that sound and just principle. 

That is exactly what the minority of this Court believe should be done 
in this case. There is no better opportunity to apply this salutary 
principle than now. By his own conduct, as a director, in  voting to loan 
money to himself at a usurious rate of interest, the plaintiff has sub- 
jected the bank and its innocent stockholders to loss. 

To hold that the officer and director, who has brought about ( 46 ) 
this loss, can recover the penalties imposed by the statute, as a 
reward for his own misconduct, and be exonerated also from all 
future liability for his wrongful act, is in my opinion a legal solecism, 
and in contravention of a sound public policy. 

I t  i s  useless to say, as is said in concurring opinion, that the plain- 
tiff denies these charges, although there is strong evidence offered 
by the defendant to sustain them, for, in  refusing the plaintiff's instruc- 
tion, the court declined to allow the jury to pass upon the matter. 

I am of opinion that upon the admitted facts and uncontradicted evi- - 

dence in this case the plaintiff is entitled to have all excessive interest 
eliminated from his debt to defendant, but that, inasmuch as a director 
he consented to the loan to himself a t  a usurious rate, he is at  least in 
pari delicto, and is not entitled to recover penalties which the defendant 
must suffer because of the plaintiff's own wrongdoing. 

I t  is an almost universal axiom of the law that no man shall enjoy the 
fruits of his own wrong. 

A. A. SHUFORD, JR. V. F'. P. COOK. 

(Filed 26 November, 1913.) 

1. pleadings-Answer-Admissions-Prior Demand-Wail er-Principal and 
Surety. 

Where the plaintiff brings suit for contribution against a casurety 
on a note, alleging his liability as such, and that he had failed or refused 
reimbursement to the extent of his liability to the plaintiff, who had 
paid the same, and the defendant answers, denying liability, and there 

37 
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is no averment that demand had been previously made on the defendant, 
the right to a demand is waived by the answer, and the statement of 
the cause of action being only defective, is cured. 

2. Principal and Surety-Cosureties-Equity-Contribution-Insolncy of 
Principal-Actions-Interpretation of Statutes. 

Where it appears that the principal on a note has secured his dis- 
charge in bankruptcy from his obligations, including a note paid at 
maturity by one of two sureties thereon, and that a few months there- 
after the surety who paid the note brought his action for contribution 
against his cosurety, who has paid nothing, the right of action given 
by Revisal, sec. 2844, will not, without more, be denied upon the ground 
that it requires the insolvency of the principal, in such cases, to be 
shown at the institution of the action. 

3. Principal and Surety-Cosureties-Primary Liability-Trials-Evidence. 
Evidence that one signing a note with another did so only as "supple- 

mentary surety," with primary liability resting upon his cosurety, is . 
not sufficient which only tends to show that the cosurety represented 
that the principal was thoroughly solvent, and there was no danger, and 
thereupon he indorsed the note as surety with the other one. 

( 47 ) APPEAL by defendant from Cline, J., a t  June  Term, 1913, of 
BURKE. 

Action to recover the pro rata alleged to be due from defendant 
as cosurety on a note for $2,400, executed to First National Bank of 
Hickory, dated 5 June, 1909, payable sixty days after date, by one 
J. E. Wheeler as principal, and plaintiff and defendant as sureties. 

There was evidence on part of plaintiff tending to show the execution 
of the note ; that at maturity of same the bank demanded payment, and 
plaintiff, having paid the entire amount due, instituted the present 
action for contribution; that plaintiff has received nothing on said pay- 
ment from defendant or otherwise. The evidence further tendered to 
show that, a t  the time of maturity of the note and the payment of same 
and at the institution of suit, the said J. E .  Wheeler, principal, was 
resident in  Knoxville, Tenn.; that he was insolvent and had been duly 
adjudged bankrupt by the United States District Court for Northern 
Division of the Eastern District of Tennessee, and had received his dis- 
charge in  bankruptcy. 

The defendant denied any and all liability on said note, and alleged, 
further, that no demand had been made upon him for contribution 
before bringing suit. 

The following issues were submitted and responded to by the jury: 
1. Was J. E. Wheeler a nonresident of this State at  the time 

plaintiff alleges that he paid off the note of $2,400 to the bank? 
( 48 ) Answer: Yes. 
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2. Was the said J. E. Wheeler insolvent a t  the time plaintiff alleges 
he paid the amount of said debt to said bank? Answer: Yes. 

3. I n  what amount, if any, is defendant indebted to the plaintiff? 
Answer : $1,200, with interest from 8 September, 1909. 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

W. A. Self and Bagby & RZacLwelder for plaintif. 
Avery & Ervin for defendant. 

HOKE, J. I t  was chiefly urged for defendant that no demand upon 
him was alleged in  the complaint before bringing suit, and therefore 
no cause of. action was stated. The complaint alleges: "That defendant 
did not pay and has not paid, directly or indirectly, any part of said 
obligation, and has failed and refused to reimburse plaintiff in any 
measure for the sum so paid by plaintiff, and refuses to make contribution 
as the demands of justice and equity require." And this might well be 
interpreted as sufficient allegation of demand to permit evidence that 
same was made before suit brought; but, however that may be, i t  is uni- 
formly held, in cases of this character, that the right to a demand or  
notice will be considered as waived when all liability is denied in  the 
answer. It is only a defective statement of a good cause of action, and 
the defect is cured by such denial. Woolen Co. v. McXimmon, 114 N. C., 
661; BufLi12.s v. Eason, 112 N. C., 162; Felton v. I3ales, 67 N. C., 107. 

I t  was further objected that our statute, Revisal, see. 2844, giving a 
right of action to surety who has paid the debt against a cosurety when 
the principal is insolvent or out of the State, by correct interpretation 
refeis to the time when the action is instituted by the surety, and not to 
the time of payment. This construction has been given the statute in 
Leak v. Covlmgton, 99 N. C., 559 ; but, in  the present case, the note was 
paid at maturity, 5 August, 1909. The action was instituted on 11 Sep- 
tember following. There is no evidence or suggestion that there had 
been any change, meantime, in the pecuniary condition of the 
principal; in  fact, the discharge in  bankruptcy issued to the ( 49  ) 
principal as to any and all debts existent on 7 September, 1909, 
would seem to be conclusive on this question, and, under the pleadings 
and all the facts in  evidence, we are clearly of opinion that the issues 
are suficiently determinative to justify and uphold the judgment. 

It was fu'fther insisted that there was evidence on part of defendant 
tending to show that the defendant was not in  fact a cosurety with 
plaintiff, but only a "supplemental surety," and that, as between the 
two, the plaintiff was under the primary liability. The position and 
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the testimony tending to s ~ ~ p p o r t  it is sufficiently indicated from this 
excerpt from the examination of defendant as a witness in  the cause: 

"I was in Hickory when I indorsed the $2,400 note of Wheeler with 
Shuford. Mr. Shuford had the note when I first saw it. I t  had already 
been indorsed by Mr. Shuford when he handed i t  to me and asked me 
to indorse it. . . . He said Mr. Wheeler is all right; and he was not 
uneasy about him; that as I had indorsed the first note, he wanted me 
to go on with him. I agreed to indorse it with Mr. Suford, and did." 

Q. "What was the inducement for your indorsement of this first 
note?" (Defendant proposed to show that his inducement to indorse 
the note was the request of the plaintiff and his assurance that there 
was no danger in i t ;  that Wheeler was periectly all right.) 

Plaintiff objects. Sustained. ~ e f e n d a n t  excepts, and this is defend- 
ant's sixth exception. 

And further: "I will state again that Shuford came to my house and 
said Wheeler had written to him and asked him to indorse it, and 
asked me to indorse it with him. I told him I had been on i t  by myself 
for a while, and now he could go on by himself. Shuford said therz 
was no danger in  i t ;  that Wheeler is perfectly all right; there is no 
danger. T told him all right, and I indorsed it. That is about all that 
was said in the conversation between me and Mr. Shuford." 

Under authoritative decision, here and elsewhere, there is 
( 50 ) nothing in this evidence, either that admitted or proposed, which 

tends .to establish a primary liability on the part of plaintiff 
nor which makes or tends to make any change in the position of these 
parties as ordinary cosureties on the note. Atwater v. Farthing, 118 
N. C., 388; Daniel c. McRea, 9 PIT. C., 590; Claffel v. John, 45 Col., 45. 

,4 perusal of the entire evidence bearing on this transaction will 
disclose that the defendant was the original indorser for Wheeler in 
this indebtedness, and later the plaintiff came to share it with him. and 
thereby relieved him of a part a t  least of his obligation. There is 
nothing in the record to excuse or which tends to excuse defendant. 
from contributing his just share of the joint liability, and the judg- 
ment on the verdict i11 therefore affirmed. 

No error. 
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H. A. MURRILL v. CHARLES V. PALMER. 

(Filed 26 November, 1913.) 

1. Landlord and Tenant-Leases-Tenant Holding Over. 
When a tenant for a year or longer time holds over and is recognized 

by the landlord without further agreement or other qualifying facts or 
circumstances, he becomes tenant from year to year, and is  subject to 
the payment of the rent and other stipulations of the lease as  far as  
the same may be applied to existing conditions. 

2. Same-Renewal of Lease-Presumptions-Breach by Tenant-Damages. 
Where a tenant for a term of years continues to occupy the leased 

premises after the expiration of the lease, and pays the stipulated 
monthly rental, which the landlord accepts, and thereafter the landlord 
asks whether he wo~zld desire to renew the lease a t  an advanced rental, 
which resulted without further agreement in the continued occupancy 
by the tenant of the premises, and his continuing to pay the monthly 
rental in the same amount, the intent of renewing the lease a s  tenant 
from year to year is presumed from the circumstances, notwithstanding 
the tenant declares a different one; and where he leaves the premises 
before the expiration of the renewed term, he is liable to the landlord 
for the payment of the rent for the unexpired term, when the latter has 
used reasonable but unavailing diligence to secure another tenant within 
that  time. Instances in  which i t  is permissible to  show a contrary in- 
tent to that of a renewal of the lease, where the tenant holds after the 
expiration of the term, discussed by HOKE, J. 

3. Reference-Conclusion of Law-Appeal and Error. 
While the finding of a fact in  a matter of reference by the court below 

is  conclusive on appeal, the reason does not apply to a conclusion of law 
upon the facts found: as  in  this case, a conclusion of law that  the 
tenant had only become a tenant a t  will. 

APPEAL b y  defendant  f r o m  Webb, J., a t  J u n e  Term, 1913, of ( 5 1  ) 
MECXJXNBURB. 

Action, heard  on  appea l  f r o m  a justice's court. T h e  facts  
formally agreed upon  b y  t h e  part ies  a r e  stated i n  t h e  record a s  follows: 

"The above named part ies  agree t h a t  t h e  following statement of facts,  
together wi th  t h e  exhibits, shall constitute the  facts  i n  this  action, a n d  
agree t h a t  his  Honor,  J a m e s  L. Webb, judge presiding, shall upon  t h e s e  
facts  find a s  a fac t  the  intent ions of t h e  part ies  lit igant,  a n d  shal l  give 
judgment thereon as  h e  shall determine the  l a w  to b e  ar is ing therefrom. 

"First. T h a t  t h e  plaintiff a n d  defendant  entered into a wri t ten lease 
o n  27 March,  1909; f o r  a t e r m  of two (2) years  f r o m  1 April,  1909, f o r  
t h e  premises a t  No:16 E a s t  Morehead Street,  i n  t h e  ci ty  of Charlot te ,  
'upon t h e  following terms a n d  conditions : T h e  yearly rental  d u r i n g  said 
t e r m  shall be $500, which t h e  lessee agrees t o  p a y  i n  monthly payments  
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of $41.67 each, on the first day of each month, in  advance.' Agreeable 
thereto, the defendant occupied said premises and paid rent in advance 
during the two years, as stipulated under said lease. The lease expired 1 
April, 1911. (See Exhibit A.) 

"Spcond. That at the expiration of said lease defendant continued to 
occupy said premises, and paid as the rent therefor an amount equal 
to the amount he had formerly paid in  advance each month, to wit, 
$41.67, which sum, however, was paid at  the end of each month, and 

never in advance; that on 30 May, 1911, the plaintiff addressed 
( 52 ) a letter to the defendant, stating that the lease had expired, and 

that he 'would like to renew the lease for the remainder of the 
twelve (12) months at  $45 per month.' (See Exhibit C.) That on 1 
June, 1911, the defendant replied to  lai in tiff, stating, 'Will consider 
renewal for the next twelve months at the same rental heretofore paid,' 
and other conditions, such as other improvements, 'check covering 
rental for the mmth  of May inclosed.' (See Exhibit D.) That nothing 
came of this correspondence, and the defendant continued in  possession 
of the premises and the   la in tiff continued to receive the rent at  the end 
of each month. . 

"Third. That on 28 September, 1912, the defendant gave the plaintiff 
written notice that he would vacate said premises on 31st October, 
following. (See Exhibit E.) 

"Fourth. That on 3 October, 1912, the plaintiff replied to the defend- 
ant, advising him that 'he was a tenant from year to year, and that he 
could not vacate the premises until 31 March, 1913 ; but that if he would 
secure a satisfactory tenant to take the house on 1st November, the 
matter would be satisfactory. Any new lease on the property will have 
to be made at  $50 per month until 31 March, 1913." (See Exhibit F.) 

"Fifth. That on 16 October, 1912, plaintiff again wrote defendant as 
shown by Exhibit G. 

"Sixth. The defendant immediately replied, stating that he had con- 
sulted an attorney, and that he was advised that he had a right to 
vacate said premises, and would proceed to do so; and further offered 
to help plaintiff to secure another tenant. (See Exhibit H.) 

"Seventh. That on 31 October, 1912, the defendant vacated said 
premises, and they remained vacated until 1 February, 1913, or for a 
space of three months, which, as the plaintiff had been receiving $41.67 
each month fok said prehises, entailed a loss of $125.01. (See 
Exhibit B. ) 

"Eighth. That immediately upon the premises b e h g  vacated by the 
defendant, plaintiff advertised said property for i en t  and used due 
diligence in  every way to secure a new tenant immediately, and that he - 
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secured a new tenant within a reasonable time, to wit, about ( 53 ) 
ninety days. That the defendant also endeavored to help plain- 
tiff to secure a new tenant, and that this hiatus i n  the rental could not 
have been avoided by any further efforts. 

('That this cause of action originated in the magistrate's court, being 
appealed to the Superior Court by the defendant. That if upon the 
foregoing exhibits and record, his Honor shall find the plaintiff entitled 
to recover, he shall give judgment in favor of the plaintiff for $125.01, 
with interest thereon from 1 February, 1913, until paid. I f  he shall 
find the plaintiff is not entitled to recover, he shall give judgment for 
the defendant." 

The court, thereupon, entered judgment as follows: "This cause 
coming on to be heard on the above agreed statement of facts and the 
record, and being heard, the court is of the opinion that the defendant 
was a tenant a t  will of the plaintiff, and so adjudges. I t  i s  therefore 
ordered by the court that the plaintiff recover nothing of the defendant, 
and that the cost of this action be taxed against the plaintiff." 

From this judgment plaintiff, having duly excepted, appealed to this 
Court. 

T. W.  Alexander for p la in t i f .  
P. I .  Osborne, H. C. Miller,  W .  8. O'B. Robinso%, Jr., and N .  A. 

Cocke for defendant .  

HOKE, J. I t  is a principle fully recognized, and not infrequently 
applied in this State, that when a tenant for a year or a longer time 
holds over and is  recognized as .tenant by the landlord, without further 
agreement or other qualifying facts or circumstances, he becomes tenant 
from year to year, and subject to the payment of the rent and other 
stipulations of the lease as fa r  as the same may be applied to existent 
conditions. H o l t o n  v. Andrezus, 151 N.  C., 340; H a r t y  v. Harris ,  120 
N.  C., 408; Scheelky v. Koch ,  119 N.  C., 80; S t e a d m a n  v. McIntosh ,  
26 N.  C., 291; McAdam Landlord and Tenant (3  Ed.), see. 32 et seq.; 
Taylor on Landlord and Tenant (9 Ed.), sec. 525. 

The position, in the first instance, is at  the option of the land- ( 54 ) 
lord. H e  may treat his tenant, who holds over, as a trespasser, 
and eject him, or he may recognize him as tenant; but when such 
recognition has been made, a ~ r e s u m ~ t i o n  arises of a tenancy from 
year to year, and as stated, under the terms and stipulations of the lease 
as far  as the same may apply. This is a rebuttable ~ r e s u m ~ t i o n ,  which 
may be overcome by proper and sufficient proof. When there is testimony - 
prmi t t ing  the inquiry, i t  is usually a question of intent-an intent, 
howerer, which under some circumstances may be inferred from conduct, 
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and in direct opposition to the express declaration of one or the other 
of the parties. Thus in  &Adam, supra,, p. 83, i t  is said: "Notifying 
the landlord that the tenant does not intend to renew the lease is ineffec- 
tual if the tenant wrongfully holds over, for the intent is inferrcd from 
the act, and it is this that gives the landlord the right to treat him as 
a tenant for a renewed term." I n  further illustration of these general 
principles, there are decided cases to the effect that the presumption in 
question shall not prevail where i t  is made to appear that when the term 
closed the parties were negotiating for a renewal or change of the lease, 
and the tenant remained in  possession with the acquiescence of the land 
lord till the matter was determined. Mowtgomery v. Willis, 45 Neb., 434; 
Smith v. Aldt, 7 Daly, 492; Schilling v. Klein, 41 Ill. App. Court, 209. 

Again i t  has b-en properly held that there shall be no wrongful hold 
ing over within the meaning of the principle when the tenant has been 
compelled to continue his occupation of necessity; for instance, when he 
has remained in  possession solely by reason of the sickness of the tenant 
or some member of his family and of such a character that removal could 
not be presently made without serious danger to the patient. Hester v. 
Mullen, 159 N.  Y., 28. 

There is also a decision in the State to effect that the right of the land- 
lord to insist on a tenancy from year to year may be waived, and should 
be held waived, when after the term had expired the landlord made 
certain propositions to the tenant for a further renting and agreed to 
give the tenant time to consider them, and later, having made peremptory 

demand for a sum certain for a renewal, withdrawing all other 
( 55 ) propositions, the tenant thereupon rejected the last proposition 

and at  once vacated the premises. Drake 21. Wilhelm, 109 N.  C., 
97. Bat none of the conditions suggested are presented in this case. On 
the contrary, a perusal of the facts agreed upon will disclose that de- 
fendant rented the dwelling-house of plaintiff for two years from 1 
April, 1909, at $500 per annum, the rent payable at  $41.67 per month 
in advance; that at the end of the term the defendant held over without 
further agreement, and paid the rent for the first month. That on 30 
May plaintiff wrote to defendant, "That he would like to renew the 
lease for the remainder of the twelve months," and demanding a higher 
rent. Defendant answered, declining to pay more, and offering to take 
the property for twelve months at same rate, inclosing check at  that 
rate for the month of May, and as the case agreed then states it, "That 
nothing came of this correspondence." That defendant continued in 
possession of the premises during that year, 1911, paying the rent at  the 
old rate a t  the end of each month, and on into the second year, until 28 
September, 1912, when he g a w  plaintiff written notice and vacated the 
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premises on 30 October, 1912, and plaintiff, using due diligence, was left 
without a tenant for three months. At the time when the former lease 
expired there was no treaty pending for renewal. When plaintiff made his 
demand for a higher rent, the defendant did not accept plaintiff's position 
in reference to the tenure or vacate the promises. H e  continued in 
possession, paying rent at the old rate, and in our opinion there is 
nothing to prevent the operation of the principle usually obtaining in 
such cases, and that plaintiff had the right to consider and hold defend- 
ant as tenant from year to year. 

I t  was urged for defendant that the question is one of intent, which 
was left for the judge to find, and that his Honor has found as a fact 
that the intent was for defendant to occupy the premises as tenant at  
will; but we do not so interpret the action of his Honor. There is no 
additional finding of fact by him, but on the facts as presented he 
adjudges as a conclusion of law that defendant occupied the property 
as tenant at  will. The defendanh, after vacting the p r e m i ~ s ,  
seems to have acted very well in the matter, and to have done ( 56 ) 
what he could to aid plaintiff in obtaining a new tenant, and he 
no doubt has acted in good faith; but in our opinion he vacated the 
premises in breach of his tenure as tenant from year to year, and plain- 
tiff has the right to recover the damages suffered by. reason of the 
premises being without atenant. 

On the facts stated, the  lai in tiff is entitled to judgment for loss of 
rents, and this will be certified, that such judgment may be entered. 

Reversed. 

DESTY C. BUCHANAN v. W. C. CLARK ET AL. 

(Filed 13 December, 1913.) 

1. Trial by Jury-Waiver-Consent-Findings by Judge-Trials-Evidence- 
Exceptions-Appeal and Error. 

The parties to an action may waive their right to a jury by agreeing 
that the trial judge may find the facts upon the issues involved and de- 
clare his conclusions of law arising thereon (Revisal, sec. 540),  and 
where the judge has acted accordingly, the relevant and pertinent facts 
so found by him are conclusive on appeal when there is any sufficient 
legal evidence to support them. An exception to a finding of fact, on the 
ground that there was no evidence thereof, must be made in apt time 
before the judge. 

2. Deeds and Conveyances-Delivery to Another-Acceptance-Trials-Pre- 
sumptions-Evidence. 

Where one purchases land and has the deed made to his illegitimate 
son, and himself receives and holds the conveyance for the son, it is in 
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fact a delivery of the deed in such manner as  to vest the title of the 
lands in  his son; and where this is done without the knowledge of the 
son, the presunlption is that he will accept the deed made for his bene- 
fit, and this presumption will prevail in  the absence of evidence to the 
contrary. 

3. Deeds and Conveyances-Test of Delivery-Trials-Eridence. 
Where the fact of the delivery of a deed to lands is in  question, the 

test is, whether the grantor in parting with its possession thereby lost 
control of it, and the power of recalling it .  

4. Same-Gndisclosed IntentReconrepance. 
Where a father purchases lands and has a conveyance thereof made 

to his illegitimate son, saying a t  the time i t  was to make provision for 
him, but without the knowledge of the san, who dies before his majority, 
a second conveyance from the same grantor obtained afterwards by the 
father and made to him as grantee cannot divest the title conveyed to 
the son in the first deed, whatever his undisclosed intent may have been 
a t  that  time. 

5,  Deeds and Conveyances-Registration-Purchaser Sot  for Value-Actual 
Notice. 

The provision of Revisal, see. 980, was intended to protect a purchaser 
of land for value from the claim of a grantee under an unrecorded deed, 
and has no application where a deed has been delivered which conveys 
the title to ' a  son of the purchaser, and subsequently the purchaser ob- 
tains a conveyance thereof to himself from the same grantor without 
any consideration, for then, the grantor having parted with his title, the 
second deed is made without value, which is sufficient to avoid it. 

CLARK, C. J., dissenting. HOKE, J., did not sit. 

( 57 ) APPEAL by defendant Clark from Lyo?~, J., at October Term, 
1912, of AVERY. 

Action fo r  the recovery of land, and its decision turns upon 
the question whether a deed, or instrument in the form of a deed and 
sufficient to convey presently a fee-simple title in the land, to Raymond 
Buchanan by C. F .  and R. E. Franklin had been deliaered. h second 
deed was executed by the Franklins to the defendant W. C. Clark, at 
his request, for the same land. Plaintiff, who is the sole heir at law 
of Raymond Buchanan, he having died some time between the dates of 
the two deeds, contends that the first paper was  duly deliyered to de- 
fendant W. C. Clark, by the Franklins, the grantors, for Raymond 
Buchanan, and that Clark agreed to receive and did receive it for that 
purpose, and that the title, thereby, immediately passed t o  Buchanan, 
while Clark denies that there was such a delivery, and ayers that he ac- 
quired the title. The parties agreed to waive a jury trial, and that the 
judge should find the facts and state his conclusions of lam thereon, and 
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that judgment should be entered acordingly. The facts were found by 
the judge, in  accordance with the agreement of the parties, and 
i t  is sufficient to state that there was ample evidence, without ( 58 ) 
setting i t  out, to support the said findings, which are as follows: 

1. That Raymond Buchanan was an illegitimate son of the plaintiff. 
2. That the defendant W. C. Clark was the father of said Raymond 

Buchanan. 
3. That the said Raymond Buchanan died intestate on 15 May, 1911, 

leaving the plaintiff his sole heir at law. 
4. That on 16 March, 1910, the defendants W. C. Clark and C. F. 

Franklin and R. E. Franklin made an exchange of land, and in consider- 
ation of the conveyance of certain land to the defendants C. F. Franklin 
and R. E. Franklin, they, at  the request of the said W. C. Clark, executed 
a deed in  fee simple to said Raymond Buchanan for the lands in  contro- 
versy, which deed was duly acknowledged by the said defendants Frank- 
lin, before T. M. Vance, a justice of the peace, who took the acknowledge- 
ment of the said C. F. Franklin and wife, R. E. Franklin, and her 
privy examination, the said deed being in proper form and signed and 
sealed by both the Franklins before said acknowledgement. 

5. That after the due execution of the deed by the Franklins, and 
the probate of the same by the justice of the peace, i t  was delivered to 
the defendant W. C. Clark, for Raymond Buchanan, who was then in 
the State of Kentucky. 

6. That Raymond Buchanan died before he was 21 years of age. 
7. That on 21 November, 1911, after the death of Raymond 

Buchanan, and after defendants knew of his death, the Franklins, at  
the request of defendant W. 6. Clark, executed a second deed for the 
property, and delivered the same to the defendant W. C. Clark, and in  
this second deed W. C. Clark was named as grantee. 

8. That during April, 1912, W. C. Clark handed the first deed in 
which Raymond Buchanan was named as grantee, to defendant C. F. 
Franklin. 

9. That thereafter, upon demand of plaintiff's attorney, the 
defendant C. F. Franklin delivered said deed to the plaintiff, ( 59 ) 
and the same was registered i11 Avery County. 

10. That at  the time of the execution of the second deed above 
mentioned the defendant W. C. Clark executed and delivered to the 
defendant C. F .  Franklin a paper-writing as follows: 

This is to certify that I hereby bind myself, my heirs and executors, 
to pay to C. F. Franklin and wife and damages that may lawfully be 
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awardcd against them for making second deed for a piece of land, being 
a tract of land that said W. C. Clark intended to give to Raymond 
Buchanan. 

Witnesq by hand and seal, this 21  November, 1911. 
His 

W. C. X CLARK. [SEAL] 
Mark 

11. That the defendant Clark caused the said second deed to be 
registered before the registration of the first deed above mentioned. 

12. That there was no consideration for the execution and delivery of 
the second deed. 

13. That at the time of the execution of the first deed the grantors 
therein and the said W. C. Clark intended that the land i n  controversy 
should belong to Raymond Buchanan in fee simple. 

14. That the rents and profits derived from the land in  controversy 
since the death of Raymond Buchanan are $25. 

15. That the defendant W. C. Clark withholds the land in  controversy 
from the plaintiff, and has been in possession of the same, withholding 
the same from the plaintiff since the death of Raymond Buchanan on 
15 May, 1911. 

The court thereupon adjudged, upon the facts so found, that plaintiff 
is the owner of the land and entitled to the possession thereof; that 
defendants have no interest therein, and that the second deed of the 

Franklins to W. C. Clark be delivered up and canceled, and that 
( 60 ) the clerk of the court also cancel the same on the registry thereof, 

and also gave judgment against defendant for the costs. The de- 
fendant W. C. Clark excepted and assigned errors as follows: 

1. To the failure and omission of the court to find that i t  was the 
intention of W. C. Clark to deliver the deed to Raymond a t  the time 
of the death of the said Clark. 

2. To the failure and omission of the court to find that i t  was the 
purpose and intention of W. C. Clark to make some provision for Ray- 
mond Buchanan so as to make him equal with his other children, and 
that this purpose was defeated by the death of the said Buchanan before 

' 

the time at which the said Clark intended to deliver the deed. 
3. To the judgment, upon the ground that, on the facts found, it should 

have been rendered in favor of the defendant W. C. Clark. 

Bar .~- i son  Ba ird ,  L. I). Love,  and E d m u n d  Jones  for plaint i f f .  
S .  J .  E r v i n ,  IT. C. Y e z ~ ~ Z a n d ,  and  Lawrence Wakef ie ld  for defendant.  

WALKER, J., after stating the case: We are of opinion that the de- 
fendants in this case are completely foreclosed by the judge's findings 
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of fact. Parties can have their causes tried by jury, by reference, or by 
the court. They may waive the right of trial by jury by consenting that 
the judge may try the case without a jury, in  which event he finds the 
facts and declares the law arising thereon. Rerisal, see. 540. His  find- 
ings of fact are conclusi~e, unless proper exception is made in apt time 
that there is no eridelice to support his findings or any one or more 
of them. The present Chief Justice, in Xattlietus v. F q ,  143 N. C., 
384, ~ h u s  states the procedure in such cases: "The parties waived a 
jury trial and agreed in writing that the judge should find the facts and 
enter judgment thereon as upon the facts so found he might decide the  
law to be. The judge found the facts and entered judgment thereon in 
favor of the defendant. When the certificate of opinion mas presented 
in  the court below, the plaintiff moved for judgment in accordance there- 
with. The defendant resisted this judgment and asked for trial de noco, 
and insisted that some of the findings of fact had been made by 
the judge without any evidence to support them. The findings- ( 61 ) 
of fact by the judge, when authorized by law or by the consent of 
parties, are as conclusive as when found by a jury, if there is any evi- 
dence," citing Eranton ?I. O'Eriant, 93 K. C., 103; Roberts v .  Insurance 
Co., 118 N.  C., 435; Walnut v. Ithde, 103 U. S., 688. The findings 
have the force and effect of a verdict. This is also the rule in  other 
jurisdictions. Grigth v. Vanufacturing C'o.; 115 Ga., 592. The point 
was expressly decided, with reference to the delivery of a deed, i n  Avent 
v. Awington, 105 N .  C., 377, where it was held that the finding as to 
delivery, supported by some evidence, was not reviewable here. This 
question is important, for a bare reference to the judgment will show 
at once that the judge has found that, in fact, there was a delivery of 
the deed by the Franklins to W. C. Clark for Raymond Buchanan. The 
following two findings, aside from others of equal force, may be selected 
as coriclusive upon this question : 

"1. That after the due execution of the said deed by the defendants 
Franklin, and the probate of the same by the said justice of the peace, 
the said deed was deliyered to the said defendant TV. C. Clark, for said 
Raymond Buchanan, who mas then in the State of Kentucky. 

"2. That at the time of the execution of the first deed, the grantors 
therein and the said TIT. C. Clark intended that the land in controversy 
should belong to Eaymond Buchanan in fee simple." 

Conceding for the sake of discussion, that the defendant W. C. Clark 
has di~tinctly excepted, upon the g r o u ~ d  that there is no eridence to sus- 
tain this finding, which may be questionable, we yet think that the evi- 
dence is sufficient for the purpose. The deed v a s  prepared on 16 Xarch, 
1910; actually dzlivered to defendant W. C. Clark on the same day, for 
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Raymond Buchauan, his son, aftcr having been duly probated, and was 
registcred 8 May, 1912. C. F. Franklin testified that he delivered the 
deed to W. C. Clark, who said that he "wanted the lard deedi,d to 

Raymond." Mrs. Fra~rklin testified that "W. C. Clark had them 
( 62 ) to make the deed to Raymond, so his other children could not 

knock him out of it," and further, that W. C. Clark took the deed, 
said nothing about delivery, but that lic warlted Raymond to have it. 
The second deed was cxccutcd by the Franklins to W. C. Clark after 
the death of Raymond Buchanan, and on 21 November, 1911, and there 
was no  consideration for it. The Franklins told Clark they did not want 
to makc the second deed, as it was illegal, they having already made one 
to Raymond 13uchanan, and Clark gave them the paper-writing, agrceirrg 
thereby to indemnify them against damages for making the second dced. 
All this, of itself, was evidence sufficicnt to support the findings, with- 
out ally reference to other testimony in the case. There could not well 
be a "second" deed unlcss thcrc had been a "first" one. The Franklins 
simply signcd the paper, acknowledged it as their act and deed before the 
justice, and delivered i t  io W. C. Clark, who accepted i t  with the dis- 
tinct understanding bctwcen them that he held it for his natural son, 
Raymond Tiuchanan. This was all done at  the time. IIe so held it for 
a year and eight months or.more, and then the second deed was made. 

After the first deed had vested the fee-simple estate absolutely in 
Raymond Buchanan, nothing that the parties did afterwards, without 
his consent, could divest it. I t  makes no difference what the undisclosed 
or unexpressed intention of W. C. Clark was; having received the deed 
for his son, he is bound by his act, and the title then passed from the 
grantors, thc Franklins, to Raymond Buchanan. The deed had passed 
out of the possession of the Franklins and they had lost control of i t  
and all power of recall. and they so regarded the transactions. This is 
the supreme test of a delivery. I n  Phillips v. Houston, 50 N. C., 302, 
Judge Battle clcarly stated the rule: "The delivery of a deed 'depends 
upon the fact that a paprr, signcd and sealed, is put out of the possession 
of the maker.' That, we think, is the true test, and if it appears that 
the grantor, or donor has parted with the possession of the instrument 
to the grantee or dome, or to any other person for him, the delivery is 
complete, and the title of the property granted or given thereby passes. 

But i t  will be otherwise if the grantor or donor retain any 
( 63 ) control over the deed; as if he, when he hands i t  to a third person, 

request him to kccp it and deliver i t  to the person for whom 
i t  is intmded, unlcss hc shall call for i t  again. These principles will 
be found to govern all the rases, beginning with l ' a l ~  11. Tat r ,  21 N. C., 
22, running through BnJdzvin 1.. ~ l m l t s b ~ j ,  27 N. C., 505; Sn idw r.  



N. C.] FALL TERM, 1913. 

Lackenour, 37 N.  C., 360; Ellington zl. Currie, 40 N.  C., 21; Roe v. 
Lovirlr, 43 N .  C., P8; Gaskill 11. King, 34 N.  C., 211; and Newlin v. 
Osborne, 49 N.  C., 157, and down to Airey v. Holmes, ant-, 142. Tried 
by the above mentioned test, the delivery of the deed, in the present 
case, must be declarcd to be complete. The donor handed the paper, 
~igned and sealed, to a third person, for the use of the donee, without 
any reservation whatever, and when i t  was returned to her she im- 
mediately handed i t  to another person, for the donee, without the 
slightfst intimation that she was to have any control over it. The de- 
livery, however, was perfect when the instrument was handed to the first 
person, and i t  made no difference whether i t  was registered before or 
after the donor's death." This case, at  a long interval, but after being 
thoroughly approved as laying down the correct doctrine, was followed 
by Robbins v. Rascoe, 120 N.  C., 79, and Portun~ ?i. Hunt, 149 N.  C., 
358, in which Jzcstice Brown reiterated the principle as follows: "When 
the maker of a deed delivers it to some third party for the grantee, 
parting with the possession of it, without any condition or any direction 
as to how he shall hold it for him, and without in  some ,wag reserving the 
right to repossess it, the delivery is complete and the title passes at once, 
althongh the grantee may be ignorant of the facts, and no subsequent act 
of the grantor or any one else can defeat the effect of such delivery," 
citing Phillips v. Nouston, supra, and Bobbins v. Rascoe, supra. See 
Tate v. Tate, 21 N.  C., 26; Hall v. Harris, 40 N .  C., 303. "A deed is 
good if delivered to a stranger to the use of the grantee, and at the time 
i t  was thus delivered." Threadgill v. Jennings, 14 N.  C., 384. I t  ap- 
peared in Tatc 11. Tate, 21 N.  C., 26, that David Tate executed a deed of 
bargain and sale conveying land to his infant children, and delivered 
the deed to their uncle, Hugh Tate, in whose possession it re- 
mained until his death, when the bargainor went to the widow ( 64 ) 
of Hugh Tate and obtained the deed before i t  was registered and 
canceled i t  by tearing off his signature and that of the witness, and he, 
David Tate, conveyed the same property to another. The delivery of 
the deed was upheld, the Conrt saying: "Where the maker of a d e d  
parts from the possession of i t  to anybody, there is a presumption that 
i t  was delivered as a deed for the benefit of the grantee, and it is for 
the maker to show that i t  was on condition, as an escrow. Such a 
delivery to a third person is good. and the deed presently operates, and 
infants may assent to such a deed to themselves, and their assent is pre- 
sumed until the contrary appears,'' citing several English cases. Judge 
Henderson said in Rirk 11. Turner, 16 N.  C., 14:  "A delivery of a deed 
is in fact its tradition from the maker to the person to whom i t  is 
made, or to some person for his m e ;  for his acceptance is presumed 
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until the contrary is shown. I t  being for his interest, the presumption 
is, not that he toill accept, but that he does." The facts in Morrow v.  
Alexander were that a father, residing i11 South Carolina, signed and 
sealed a deed to his daughter, residing in North Carolina, and delivered 
it in South Carolina to his son, to be given to his daughter; held by 
this Court that the delivery to his son was complete, and the title passed, 
citing Gaskill v. King,  34 N.  C., 211, which cites and sustains Tate v.  
Tate,  supra. NcLean c. Nelson, 46 N. C., 396, is also in point, and is 
to this effect: "When one delivers a deed to a third person in the 
absence of the grantee, the latter is presumed to accept it, so that i t  forth- 
with becomes a deed, and the legal effect is to pass the property. This 
presumption may, of course, be rebutted by proving that the party 
refused to accept i t ;  but until he refuses, his assent is presumed for the 
purpose of giving effect to the instrument as a deed. U t  res magis valeat 
quam pereat." In  the last case, Judge Pearson rests the presumption 
of an acceptance by the grantee, not only upon the benefit conferred by 
the deed and the further presumption that a man will take advantage 
of that which advances his own interests, but says that the reason lays 

deeper, and that i t  also rests upon the maxim u t  res magis valeat 
( 65 ) quam pereat. The presumption of assent on the part of the 

grantee remains until there is a dissent by him or his heirs, and is 
sufficient to vest the title. 

The plaintiff, who is his heir, expressly assents to the conveyance, 
and, therefore, holds an irrevocable title to the land conveyed by the 
deed. No one, i t  is true, can be forced to take a title against his will, 
but the right of dissent prevents this from being done. I t  is the delivery 
to the third person for the grantee that passes the title, upon his pre- 
sumed assent; the deed, though, is put beyond the control of the grantor, 
and his power of recall is forever gone, because, as to him, i t  has been 
delivered. This is the principle established in the earliest period of 
this Court, and i t  has been followed ever since. I t  was illustrated 
practically in Phillips 4. Horn-ton, 50 N.  C., 302, where i t  was shown 
that the donor signed and sealed the deed and delivered i t  to Holland, 
the witness, and requested him to take i t  to the courthouse and have it 
recorded, which g a s  not done until after the donor's death; i t  was held 
that the delivery to the first person (Holland) was perfect, and it made 
no difference whether i t  was registered before or after the donor's death, 
the Court saying: "In Hall v.  Harris, 40 N. C., 303, i t  was said by the 
Court that the delivery of a deed deprnds upon the fact that a paper 
signed and sealed is put out of the possession of the maker. That, we 
think, is the true test, and if i t  appears that the grantor or donor has 
parted with the posseesion of the instrument to the grantee or donee, 
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or to any other person for him, the delivery is complete, and the title 
of the property granted or given thereby passes. But it will be other- 
wise if the grantor or donor retains any control over the deed; as if he, 
when he hands i t  to a third person, requests him to keep i t  and deliver 
i t  to the person for whom i t  is intended, unless he shall call for i t  again. 
These principles will be found to govern all the cases, beginning with 
Taie v. Tate, 21 N.  C., 22, and then a large number of North Carolina 
cases are cited." To those may be added two of recent date in  this 
Court, Helms v. Austin, 116 N.  C., 751, and Frank v. Heinsr, 117 
N. C., 79 ; and also Adarns v. A d a m ,  21 Wall. (U. S.), 185 ; 
I l e d g e  v. Drew, 12 Pick. (Mass.), 141. The Franklins, when they ( 66 ) 
delivered the deed to W. C. Clark, said absolutely nothing indicat- 
ing that they intended to reserve the least control over the deed. They 
parted with i t  unconditionally and the title at  once passed to the grantee. 
Nothing that was done afterwards by them alone would destroy its 
efficacy as a deed, or even impair it. 

I t  is unq~~estionable, too, that probate and registration of a deed 
furnish presumptive proof of its delivery, and were, therefore, additional 
evidence to sustain the finding of the fact. Fortune v. Hunt, supra. 
They were more than this, being facie evidence of the delivery, 
and snfficient in  themselves and even as against opposing proof, to 
support the finding as to the fact of delivery, i t  being for the judge, 
acting like a jury would, to weigh the evidence and decide upon its 
preponderance. I f  there was any evidence, as we have shown, the find- 
ing cannot be disturbed. 

The supplemental finding as to the intention of W. C. Clark, that his 
son should have the land, as his part of the estate, so that he could share 
with the other children, tends to strengthen the views already stated. 
The death of his son so soon was an event he may not have contemplated, 
but it was accidental, and did not alter the fact of the delivery, or tend 
to disprove it, but rather the contrary. 

The act of 1885, ch. 147 (Revisal, sec. 980), has no application, as 
defendant is admittedly not a purchaser for value, and the judge so 
finds, and the circumstances of the case would exclude him from its 
benefits. Austin v. Staten, 126 N.  C., 783. 

Of course, the decision of this case must rest upon a correct under- 
standing and statement of the facts as found by the court. The salient 
facts are these : 

1. That after the due execution of the deed by the Franklins to Ray- 
mond Buchanan, and the probate of the same by the justice of the peace, 
i t  was delivered unconditionally to the defendant W. C. Clark, for Ray- 
mond Buchanan, who was then in  the State of Kentucky. This is the 
judge's sixth finding of fact. 
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( 67 ) 2. The deed of the Franklins to Raymond Buchanan was exe- 
cuted and delivered by them to W. C. Clark for him 16 March, 

1910, and the subsequent deed of the Franklins to W. C. Clark, 
which they told Clark they did not have the right to make, was executed 
on 21 November, 1911, or one year and eight months after the delivery of 
the other deed, and not even anything said between them about i t  during 
this long interval of time. 

3. W. C. Clark, on that day (21 November, 1911), when he insisted on 
the execution of the deed to him by the Franklins and gave them the 
writing admitting the execution of the prior deed, had full actual notice 
of the latter deed. This is admitted. This, of course, is not notice under 
the Connor Act, but he was not a purchaser for value, as the judge 
expressly finds, having paid nothing for the deed. This was also ad- 
mitted on the argument. To hold that he is protected by that statute 
would violate its very principle, and would enable him to perpetrate a 
fraud upon his son, for whom he voluntarily held the other deed. 

4. I t  is pcrfectly clear that the Franklins parted with the possession 
of the deed with intent to pass the title to Raymond Buchanan and put 
the same beyond their control or recall. They so say, and the judge so 
finds. They could not have recovered the deed or the land by action. 
The title, therefore, passed out of them, and there is no one in  whom 
i t  could have vested except Raymond Buchanan, as there was no inten- 
tion in the minds of the parties to vest i t  in any one else. W. C. Clark 
so understood it, as he said: "I gave the deed to my wife to hold; I 
was acting for this boy, though he did not know it, and I was not his 
agent." But this is evidence, and we must abide by the facts as found 
by the judge, which plainly fix him with the intention to accept the 
deed, not for himself, nor for any one else, but his son alone. No sub- 
sequent change of mind can affect the result. 

5. The additional finding of the court, under the cert iorari ,  goes no 
further than to show an undisclosed or unexpressed intention of W. C. 
Clrak to do something which he did not do at  the proper time, and is  
based altogether upon evidence as to what he afterwards, and long after- 

wards, said about it, and after his son had died. He could not 
( 68 ) thus recall a delivery already completely made, and if we should 

so hold, no man's deed would be safe from attack, and every title 
in  this State would be in constant jeopardy, depending, not upon what 2 

grantor may have done, but upon his uncommunicated intentions or the 
thoughts hidden in the inner recessw of his mind, even if Ile had them. 
I t  will place every grantee at the mercy of his grantor. 

No error is disclosed in the record. 
No error. 

HOKE, J., not sitting. 
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CLARK, C. J., dissenting: I t  is elementary that delivery is essential 
to a deed. I n  my opinion, there is no evidence whatever of a delivery 
in  this cese; on the contrary, the facts show conclusively that there was 
no attempted delivery, and no present intention shown to deliver. The 
evidence shows an intention not to deliver till an event which has not 
yet happened, i. e., Clark's own death. 

The facts, briefly stated, are that Clark exchanged lands with the de- 
fendant Franklin and his wife. Clark executed his deed to Franklin and 
in exchange Franklin was to convey another tract to him. But a t  
Clark's request, Franklin inserted in  the deed the name of Raymond 
Buchanan, the illegitimate son of Clark. There was no delivery to 
Buchanan, no consideration paid by him, and no agreement by Clark 
to hold for him. Buchanan was a stranger to the transaction, and there 
was nothing to make Clark a trustee for him. Clark, in  effect, remained 
the true owner of the land, and retained the same control over i t  and 
over the deed as he had had over the land which he conveyed to Franklin 
in exchange. H e  had an intention, he testifies, to deliver the deed to 
Buchanan at his own death; but i t  was an intention founded on no con- 
sideration and based upon no agreement with Franklin or Buchanan, 
and such intention remained unexecuted. Buchanan never saw the deed, 
so far  as the evidence shows; had no agreement about it, and was not 
even aware of its existence. H e  was at the time in  a distant 
State, and died before becoming 21 years of age and without ( 69 ) 
having returned to North Carolina. 

On Raymond's death, Clark changed his mind, handed the deed back 
to Franklin and wife, and obtained a '  new deed for himself. At  
Franklin's request, he gave him an agreement to pay any damages which 
might accrue to him by reason of giving Clark a second deed to the 
land which he had " in tendsd  to give to Raymond Buchanan." This is 
so expressed in  the contract, and shows that he had not given the land 
to Raymond. His  statement to Franklin when he received the deed, that 
he intended to have the deed delivered to Buchanan at his own death, 
shows that he was to retain control over it. The case, therefore, comes 
squarely under the decision in Weaver  w. Weaver ,  159 N. C., 18. 

After Raymond's death, upon the demand of the plaintiff's lawyer, 
Franklin surrendered the deed, which Clark had returned, to him, to 
the plaintiff, who had it recorded, but subsequent to the registration of 
the deed to Clark. The deed never having been delivered to Buchanan, 
this forcible obtaining it after its return to Franklin and its registration 
thereafter could have no effect. The privy examination of Franklin's 
wife and acknowledgment of her husband to the first deed could have no 
validity, in  view of the fact that there had been no delivery to Buchanan. 
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The deed was based upon no consideration moving from Buchanan. I t  
remained in the control and possession of Clark, who did not agree to 
hold it for Buchanan, but merely expressed an intention to give it to 
him at his own death. Buchanan could not have maintained an action 
against Clark to convert him into a trustee nor to compel him to deliver 
the deed. 

Clark retained control over the deed and of the land. H e  has parted 
with neither the title nor the possession of the land, and retained the 
right to cancel the deed at will. He  could have maintained, upon tender 
of the return of the deed to Franklin and wife, an action to compel 
Franklin and wife to execute their contract and to deliver to him a deed 
for the land in exchange for the land he had conveyed to them. He  

could not, "unbeknownst" to both himself and Buchanan, pass 
( 70 ) the title to Buchanan and d e p r i ~ e  himself of his own property, 

when he has received no consideration therefor and had not ex" 
pressed even an intention to do so, except an intention, without any con 
sideration from Buchanan, to deliver the deed to him at his own death. 
H e  has done nothing to deprive himself of his own property, merely 
because he had an unexecuted intention, on a future event which has 
not occurred, to pass the title to Buchanan, who died before the event 
occurred. 

The whole matter remained i n  fieri, and Clark possessed the right 
to cancel his intended gift of the property to Buchanan and to take the 
title to himself, which he has done. Until delivery to Buchanan, the 
paper-writing, though signed and acknowledged by Franklin and wife, 
was not a deed, and had no more effect than if it had been a blank piece 
of paper. I t  is diflerent when such paper is deliveriid to the grantee 
named therein. 

I n  obedience to the writ of certiorari from this Court, the judge made 
the following additional finding of fact: "That the defendant W. C. 
Clark purchased and paid for the land on his own intitative, without 
the knowledge of Raymond Buchanan, intending at  the time to deliver 
the deed to the said Raymond Buchanan on his return to the State, so 
that the said Raymond Buchanan, who was illegitimate, should share 
with his other children in his estate; and the said Raymond having died 
before his return to the State, the said W. C. Clark surrendered the 
deed to the grantors and procured the other deed to himself." I t  is thus 
found as a fact by the court, by consent of the parties, that the deed was 
never delivered to Buchanan; that Clark received it, not as his agent, 
but as a purchaser for value, and held it subject to his own control of . 
it, and with the intention to deliver i t  to Buchanan on a contingency 
which did not happen, and that he was not under any compulsion to 
have delivered it at  all. 

56 



N. C.] FALL TERM, 1913. 

Besides, under  Revisal, 980, Cla rk  being a purchaser  f o r  a valuable 
consideration, a n d  h i s  deed registered first, the  conreyance to  Buchanan,  
even i f  i t  had  been deliyered and  e r e n  i f  i t  h a d  been registered 
b y  authori ty ,  was no t  ~ a l i d  against him.  I t  is  true, Cla rk  h a d  ( 71 ) 
notice of the  p r io r  deed. B u t  i t  has  been held i n  cases too 
numerous to  be cited t h a t  "no notice, hox~ever  fu l l  and  formal, can  supply 
notice b y  registration, a n d  a purchaser f o r  value under  a p r io r  registered 
deed is  not affected by  notice of a n  unregistered deed, even if t h e  holders 
thereunder  a re  i n  possession of t h e  property." I n  this  case Cla rk  remained 
i n  possession, a n d  Buchanan  h a d  possession nei ther  of t h e  deed nor  of 
t h e  land.  Tremaine v. Williams, 144  N. C., 1 1 4 ;  Collins v. Davis, 132 
N. C., 1 0 6 ;  BZalock v. Strain, 122 N .  C., 283;  Patterson v. ilIills, 1 2 1  
N.  C., 267, and  cases cited; Hinton 1;. Leigh, 102 S. C., 2 8 ;  Blevins v. 
Barkw, ?5 N.  C., 436. 

Citcd: Lynch v. Johnson, 1 7 1  N .  C., 614, 620. 

J. W. BETHELL v. J. T. McKINNEY aso A. D. IVIE. 

(Filed 3 December, 1913.) 

1. Appeal and Error-Pleas in Bar. 
Where specific performance of a contract to convey land is  resisted 

upon the ground that the proposed grantor is a married man whose life 
will not join in  the conveyance, an appeal from a decree of performance 
and the payment into court of the agreed purchase price abated to the 
extent of the value of the wife's dower, to be subsequently ascertained, 
is in  the nature of an appeal from a plea in  bar, and presents a n  excep- 
tion to the-general rule which requires the entire case to be passed upon 
before the appeal will be entertained. 

9. Deeds and Conveyances-Contracts to Convey-Husband and Wife-Dower 
Valuation-Abatement-Judgments. 

The contingent dower interest of the wife in  the lands of her living 
husband is capable of being valued, and where she refuses to join her 
husband in a deed to his lands, which he has contracted to convey, and 
resistance to making the conveyance is based thereon, a decree in  an 
action by the vendee for specific performance, that the vendor convey 
the land a t  the agreed price to be reduced by the value of the 11-ife's 
dower, is  a proper one. 

3. Deeds and Conveyances-Husband and Wife-Dower-Warranties-En- 
cumbrances. 

The inchoate right of dower of the widow in the lands of her living 
husband, while not an estate in his lands, is  such an encumbrance on 
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the title as is contemplated in the usual covenants and warranties 
against encumbrances contained in a deed to the fee. 

4. Deeds and Conveyances-Definite Tract of Land-Acreage-Purchase Price 
Abatement. 

Where a definite tract of land has been contracted to be sold, in the 
absence of fraud and false representations, the purchaser is not entitled 
to an abatement in the price because of a shortage in the acreage as 
represented, where the quantity of the land has not been guaranteed or 
warranted. 

( 72 ) APPEAL by defendant from Cooke, J., a t  June Term, 1913, of 
ROCKINGHAM. 

H. R. Xcott, R i n g  & Kirnball for p l a i ~ ~ t i f f .  
-4. L. Brooks, P. W.  Glidewell, and  C. 0. McMichael for defendants.  

CLARK, C. J. On 5 April, 1912, the defendants executed a contract 
to sell to the plaintiff "the farm known as the J. T. McKinney place, 
lying on the Reidsville-Lawsonville road, about 2 miles from Reidsville, 
N. C., at  the  rice of $8,000, including the crop now on said land, said 
farm containing 375 acres, more or less," and stipulated, "the deed to 
be executed to said Bethell is to contain the usual covenants of warranty 
and the property relieved of any and all encumbrances now subsisting. 
Said land adjoins C. H. Overman, Mrs. John Harrison, W. C. Harris, 
and others." 

This action was brought for specific performance. The defendant 
J. T. McKinney answered that he had tendered a fee-simple warranty 
deed for his interest in the said land; that he is a widower, and that 
there is no lien or mortgage upon his interest in  said property, which 
allegation is admitted in the reply. 

The other defendant, Ivie, answered, alleging that he is and has 
always been willing to execute to the plaintiff a fee-simple warranty 
deed covering the tract described in  the contract, but that the plaintiff 

refused to accept the same; that his wife is unwilling to join in  
( 73 ) said deed, and that the plaintiff knew at the time of the contract 

of sale that the defendant Ivie was a married man, and that 
his wife was entitled to a contingent dower in the land, and that the 
plaintiff knew that the contract did not stipulate for her joinder in the 
deed; that there is a mortgage upon his interest in the land for the 
purchase money, but that the plaintiff understands that the amount 
thereof is to be deducted from the purchase money to be paid by him. 

Upon motion by the plaintiff for judgment upon the pleadings, the 
court decreed : 

1. That the defendants should execute "a good and sufficient deed in 
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fee simple to the lands described in  the contract, with the usual coven- 
ants, and relieved of all encumbrances thereon, and conveying said land 
by metes and bounds upon the plaintiff paying into court the contract 
price of $8,000, with interest from 5 April, 1912, to be abated: 

( a )  By the full net market value of the rents and profits of the 1912 
crops grown on said lands, and by the full net market value of the rents 
and profits of the 1913 crops growing on said lands; 

( b )  By a sum proportionate to the net deficiency in  acreage between 
375 acres, the amount in acreage contracted to be conveyed, and the 
amount in  acreage which a survey ordered of the lands described in  the 
pleadings shall establish ; ' 

(c) By  the amount, with interest, of any valid subsisting lien or liens 
of record or otherwise, which in any manner might be asserted against 
said lands or against the title thereto in priority to the title decreed to 
be conveyed to the plaintiff and his assigns; 

(d) By the present value of the inchoate right of dower of the wife 
of the defendant A. D. Ivie, as damages or equitable compensation for 
failure of title to that extent, unless defendant Ivie shall in  the mean- 
time procure said deed to be executed by his wife with her private 
examination. 

The court further decreed that the defendant A. D. Ivie make reason- 
able effort to procure his wife to join him in  the execution of the deed 
with her privy examination, and, further, that on her failure to 
join, there should be submitted for determination by the jury a t  ( 74 ) 
the next term the following issues : 

(1)  The value of the rents and profits of the lands for the year 1912 
and for the year 1913. 

(2) The present value of the inchoate right of dower of the wife of 
the defendant A. D. Ivie in his irterest in the lands. 

(3)  That there should be a survey to determine the acreage, with a 
view to the abatement of the price. The defendants excepted to this 
judgment. 

The ascertainment of these issues might have been made before the 
appeal was taken, so that the whole case should come up from the final 
judgment. But the defendants do not object on the ground that this 
is a premature appeal and ask that the points involved shall be decided. 
I n  this case the points decided are really in  the nature of pleas in  bar 
which may well be passed upon before the matters necessary for an 
accounting are submitted to ascertainment by a referee or a jury. 
Royster v. Wright, 118 N. C., 152, and cases there cited. Where there is 
a plea in  bar, i t  presents an exception to the general rule which requires 
the entire case to be passed upon before the court will consider the 
appeal. 

69 



I K  THE SUPREME COCRT. [I64 

There is no controversy as to the tract of land that was agreed to be 
conveyed, nor as to the price. There are but two points of difference. 
The plaintiff contends that he is entitled to have the wife of the defend- 
ant Ivie join in the deed or that he answer in damages by way of abate- 
ment for the estimated value of her contingent right of dower, and that 
he is entitled as against both defendants to an abatement in  the price 
on account of a shortage of 70 acres, because, as he alleges, there are 
only 305 acres of land, instead of 376. 

As to the first matter of difference, it is not denied that at the time 
of the execution of the contract the plaintiff knew that the defendant 
Ivie was a married man, and i t  is admitted that his wife is still living. 
Ender the terms of the contract before us, the plantiff is entitled to 
an abatement of the purchase price of the land on account of the dower 
right of the wife of the defendant Ivie. The defendants agreed "to 

make and deliver a deed to said lands. The deed is to contain 
( 75 ) the usual covenants of warranty and the property relieved of any 

and all encumbrances now subsisting." The language in  the con- 
tract, "all encumbrances now subsisting," includes an inchoate right of 
dower, because the defendants contracted to relieve the land of the 
encumbrances. 

I t  is settled in this State that inchoate dower is an encumbrance. I n  
Gore v. Totunsend, 105 N.  C., 228, the Court says: "Although there- 
fore, an inchoate right of dower cannot be properly denominated an 
estate in land, nor indeed a  rested interest therein, and notwithstanding 
the difficulty of defining with accuracy the precise legal qualities of the 
interest, it may, nevertheless, be fairly deduced from the authorities that 
it is a sulostantial right, possessing in contemplation of law the attributes 
of property, and to be estimated and valued as such. I t  has many of 
the incidents of property. I t  has a present value that can be computed. 
I t  is a valuable consideration for a conveyance to the wife. The wife 
may maintain an action for its protection. She may file a bill or bring 
an action for the redemption of a mortgage covering it. I t  has been 
repeatedly declared by the courts 'an encumbrance within the meaning 
of the usual covenants in a deed.' " 

In Trust  Co. v. Benbow, 138 N.  C., 303, at 311: "As dower was a 
humane provision for the sustenance of the widow and younger 
children, some limit mas imposed on the power to defeat its consumma- 
tion. Yet, while not technically an estate, it cannot at this day be denied 
that inchoate dower is a valuable interest in land. I t  is an interest which 
the courts hare repeatedly recognized. I ts  presence works a breach of 
the covenants against encumbrances." 

. The last utterance upon the subject is in Fisher v. Browning, 145 
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N. C., 71, where Connor, J., spealiing for a unaninlous Court, says: 
"It is well settled that the right of dower is such an encumbrance up011 
land as works a breach of roreliant against encumbrances." 

Fortune 2 ) .  W a t k i n s ,  94 N. C., 304, upon mhich the defense ( 76 ) 
mainly rests, is not in point, because an examination of the 
original record in that case discloses that there was no stipulation in 
the contract then before the Court against encumbrances. 

Again, nothing can be found in the opinion in the For tune  case 
supporting the contention of defendant, except the quotation from 
Pomeroy, and that does not deal with a contract covenanting against en- 
cumbrances, and immediately following the question is the statement 
by the Court that, "Tl'iThile t h i ~  is said of a vendee seeking to have the 
\-endor's contract executed, and does not apply to a case where the rela- 
tion of the parties is reversed, and relief is demanded by the vendor 
against the rendee, it nevertheless asserts a proposition not altogether 
foreign to the present controversy. The present action looks to a judicial 
appropriation of property in the hands of a creditor, retained as security 
for his debt contracted in the purchase, to the discharge of the debt, if 
necessary." 

The F o ~ t u n e  case is cited in Farthing z3. BoclzelZe, 131 N.  C., 563, 
and in R o d m a n  c. Robinson,  134 N .  C., 504, in support of the propo- 
sition that the wife cannot be compelled to join in the conreyance of 
her husband, which is not doubted. The authorities e lse~~here  sustain 
our proposition. I n  Sheare? 1 ' .  Ranger,  39 Xass., 447, it was decided 
that, "-411 inchoate right of d o ~ e r  is an existing encumbrance on land, 
within the meaning of the covenant against encun~brances." 

Tozrmsend v. Rlccncl~a~cl,  I17  Ioiva, 41, holds that, ('the plaintiff should 
hare specific performance for the residue of the land, under either con- 
tingency suggested, by p y i n g  $1,100, the d u e  found by the referee as 
the contract price, less the amount of any unsatisfied mortgage lien there 
might b~ resting upon it, and also less the 8200 already paid on the 
purchasr money at the time the contract was made, and also less the 
wife's contingent d o ~ ~ e r  right." 

J f a r t i n  v. X ~ r r i t t ,  57 Ind., 41, says: "But it is insisted that if there 
be a general rule that specific performance may be decreed as to a part, 
~v i th  an abatement or compensation for the deficiency, the rules does not 
enibrace cases \&ere the interest that cannot be conveyed is an inchoate 
dower right. As matter of fact, m-e find the rule is applied in  
such cases. ST'right v. Younger; 6 Tis . ,  127; Park v. Jo7zmon, ( 77 ) 
4 Allen, 259 ; Presser v. Hildebrand, 23 Iowa, 483." 

I n  W r i g h t  c. I'oung, 6 Wis., 127: "I11 the present case there is 
nothing to shorn that the wife is ~mwilling to relinquish her right of 
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dower in thc premises, arid we do not feel authorized from the proof to 
prtsuine that to be the fact. She rnay be entirely willing to sign the 
deed and release hcr dower upon being requested so to do by the husband ; 
but if she would refuse to release her dower we are unable to see any 
good 01- satisfactory reason for denying the complainant a proper com- 
pensation for the right of dower left outstanding. What argument can 
br advanced to show that an abatemcnt or equivalent should not be made 
in this cww, which would not be equally cogent and weighty in any cast, 
where the vendor's interest is less tha91 what he profcssed to sell? Dart 
on Vendors, 501. There can be no doubt but the title of the vendee is 
defective, while the inchoate right of dowrr is left outstailding. I f  the 
wife should survive the husband, the vendee's title might be partially 
defeated by her taking a life estate in one third of the premises. I11 

Shearer  v. Ranger ,  22 Pick., 447, i t  was held that an inchoate or con- 
tingent right of dowcr was an existing encumbrance anrountirrg to a 
breach of the covenant, which extends to all adverse claims and liens on 
the estate conveyed, whereby the same may be defeated in whole or in 
part, whether the claims or liens be uncertain and contiugmt, or other- 
wise. Rawle on Covenants, 136 et  seq., and cases cited by him. We 
therefore conclude that in the present casc the vendee can enforce a 
performance of the contract, and take such a title as the vendG can 
give, and have :In abatement of the purchase money for the right of 
dower left outstanding. Some question has been made as to whether the 
value of this dower interest could be accurately calculated. There can 
be no difficulty, however, in ascertaining what this revtrsionag interest 
is worth." Also, Por tcr  v. ?Voyes, 2 Grecnl., 2 7 ;  Yrcsser  I.. Hildehrand,  
23 Iowa, 483 ; Jones  v. Gordon,  10 Johns., 266. 

I n  36 Cyc., 744, marry authorities are cited in support of the text. 
"The usual rule as to specific performance with abatemerit from 

(78) the price is applied in marly of the States to the case of purchase 
from a married man whose cstatc is subjcct to his wife's inclioatc 

dower right. The purchaser may have specific performance, with a 
deduction from the price of such sum as represents the prcsmt value of 
the wife's contingent interest estimated by the usual rules and tables." 

We are, therefore, of opinion that his IIonor held corrcctly that the 
plaintiff is entitled to an abatement of the purchase price to the cxtcnt 
of th t  value of the dower right. I t  is true, there is a double contingency 
that the wife mav not survive her husband and the expcctancy as to the 
life of each, but there are tables of calculations which can be used as a 
basis for the jury in estimating the value of the contingent interest of 
the inchoate right of dower. 

The other exception is to decreeing an abatement by reason of the 
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alleged shortage in  the acreage. As to that, the law in  this State is well 
settled. In  Xmathers v. Gilrner, 126 N.  C., 757, the Court held that 
where a definite tract of land was sold, or contracted to be sold, in the 
absence of fraud and false representation, a party purchases the tract 
agreed upon, and, in the absence of a guarantee as to quantity, is 
entitled to no abatement if there is a shortage, nor is the vendor entitled 
to an addition to the price if there is an excess. 

I n  that case, as in this, the sale was of a solid body of land, and not 
by the acre. The definition was, "containing 500 acres, more or less." 
I t  turned out on survey that there were only 262 acres; but the court 
allowed the purchaser no abatement, because he could have protected 
himself by examination or survey, or he could have required a covenant 
as to the number of acres, citing Walsh v. Hall, 66 N.  C., 233; Etheridge 
v. V ~ m o y ,  70 N.  C., 713, and cases there cited. Smathers v. Gilmer, 
supra, has been cited with approval in Stern v. Benbow, 151 N.  C., 462. 
I t  would be otherwise if there was a covenant as to the acreage or if 
the purchase was by the acre and not for a definite tract of land as 
to which sources of information were open to both parties. 

For  the error pointed out the judgment must be modified. The ( 79 ) 
costs of this appeal wiIl be divided. 

Modified. 

Cited: iYigdon v. Howell, 167 N.  C., 456; Turner v. Vann, 171 
N. C., 129. 

OLLIE  HOYLE ET AIS,  v. CITY O F  HICKORY. 

(Filed 10 December, 1913.) 

1. Cities and Towns-Street Grading-Embankments-Adjoining Owners- 
Courts-Negligence. 

Where a town has caused damage to the lands of adjoining o-mers on 
a street by filling in the street in the course of grading it, so as to cause 
an embankment 5 or 6 feet high to be made in front thereof, and it ap- 
pears that the work was not negligently dane and was in accordance 
with the plans of the town engineer, adopted by the city council, all act- 
ing in good faith, under powers conferred by the charter, such damages 
are not recoverable in an action therefor against the city, for the j u d g  
ment of the town authorities in such matters is not reviewable by the 
courts. 

2. Cities and Towns-Street Grading-Embankment-Trials-Negligence- 
Evidence. 

The height of an embankment placed by a town in grading its streets 
in front of adjoining lots on one of them is not of itself evidence of 
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negligent construction for which damages are recoverable by the oxners;  
and in  the absence of further negligence therein, an  instruction which 
leaves the question of actionable negligence to the determination of the 
jury is erroneous. 

3. Cities and Towns-Street Grading - Embankments - Retaining Walls- 
Trials-Evidence-Negligence. 

Where the owner of lands adjoining a street sues for damages arising 
from the dir t  of an  embankment constructed by the city in the grading 
of the street rolling down upon and damaging his land, and i t  appears 
that a retaining wall would have prevented the injury, evidence in be- 
half of the city is competent that  a t  the request or instance of the plain- 
tiff, ratified by the proper authorities of the defendant, the latter did not 
construct the retaining wall which i t  othervise would have done. 

4. Cities and Towns-Street Grading-Different Locations-Trials-Evidence 
-Negligence. 

In  an  action by the owner of lands on a city street, brought against the 
city for the alleged negligent construction on that  street of an  embank- 
ment to the plaintiff's damages. erected in the grading thereof, evidence 
of construction a t  an  entirely different place is not evidence of negligent 
construction a t  the place complained of. 

HOKE, J., did not sit. ALLES, J., dissents. 

(SO) APPEAL by defendant from Cline,  J., at July  Term, 1913, of 
CATAWBA. 

W. A. Se l f  cmd C .  L. W h i t e n e r  for p la in t i f s .  
A. S. W h i t e n e r  for defendant .  

CLARK, C. J. The defendant in grading Ninth Avenue in that city 
found it necessary to place a fill between 5 and 6 feet high in  front of 
a house, belonging to the plaintiffs, which was located in a depression. 
There was no condemnation proceedibgs, as the city did not take any 
portion of the property belonging to the plaintiffs. This action mas 
brought, alleging that the fill was negligently constructed. The evidence 
is that the mork was executed for the city in accordance with the plans, 
specifications, and directions of the city engineer. I t  was not denied 
that the city acted in good faith in grading the street. 
' I n  T a t e  u.  Greensboro, 114 K. C., 401, it is said: "As against the lot 
ov-ner, a city, as trustee of the public me, has an undoubted right, 
IT-henever its authorities see fit, to open and fit for use and travel the 
streets over which the public easen~ent extends to the entire width; and 
whether it will so open and improve it, or whether it should be opened 
and improved, is a matter of discretion, to be determined by the 
public authorities to he horn the charge and control of the public interests 
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in and over such easements are committed. With the discretion of the 
authorities courts cannot ordinarily interfere so long as the easement 
continues to exist. . . . The public use is a dominant interest, and the 
public anthorities are the exclusire judges -+vhen and to what extent the 
streets shall be improved. Courts can interfere only in cases of fraud 
ancl oppression constituting nlanifest abuse of discretion. I t  neces- 
sarily follom that for the performance of this discretionary duty 
by the city officers in a reasonable and prudent nlanner no action ( 81 ) 
can be maintained against the city." 

"Authority to establish grades for streets, and to grade them, involves 
the right to make changes in the surface of the ground which may 
i i~ ju~ous ly  affect the adjacent property owners. But where the power 
is not exceeded there is no liability, unless created by special constitu- 
tional provision or by statute (and then only in the mode and to the 
extent prorided) for the consequence resulting from the powers being 
exercised and properly carried into execution." 2 Dillon Mun. Corp., 
see. 1040, cited and approred in Dorsey v. Henderson, 148 S. C., 426. 

Dorsezl t!. Henderson also cites with approral from 10 A. &! E .  (2 
Ed.) ,  1224ff, as follows: "A change of grade in streets made by a 
municipality, if made in accordance v-ith the statute, is not such an 
injury to adjoining property as to require compensation to be made to 
omners, unless there is a statute rendering the municipality liable there- 
for." I t  is further said therein that this citation is based upon cases 
cited from England, the U n i t ~ d  States Supreme Court, and twenty-five 
States, and is recognized especially in Transportation Co. v. Chicago, 
99 U. S., 635; Xmith z'. Washington, 20 Howard, 135. 

Indeed, the whole subject is so fully discussed by X r .  Justice Brown 
in Domey v. Henderson, 148 n'. C., 423, that nothing can be added. I n  
that case it is said that "an abutting owner on a public street cannot 
recorer damages for the diminution of the ralue of his property caused 
Isy the change in the grade of the street in the absence of any negligence 
in the construction of the work. . . . The law has been so held by this 
Court in a number of cases, and in such explicit terms that to adopt the 
plaintiff's theories would be to orerrule a long line of well established 
precedents. The question was first considered in this Court in  1848, 
and exhausti1 ely discussed by Juclge Pear-son, and the conclusion reached 
that where a municipal corporation has authority to grade its street it is 
not liable for consequential damages unless the vrork was done in an 
unsldlful and incantious manner. Xeares 2 % .  Wilmington, 31 N. C., 73. 
This case has been approved and followed in many adjudicatiolis of 
this Court in more recent years. Xalisbury z'. R. R., 91 K. C., 
490; IT'right 2.. ~~7ilmi.ilglo?z, 92 N. C., 160; 2hte ?;. Greensboro, ( 82 ) 



i I N  T H E  SUPREME COURT. - [I 64 

114 K. C., 397; Broun v. Electric Go., 138 N.  C., 537; Ward v. Com- 
missioners, 146 N. C., 538; Small v. Eclenton, ib., 527; Jones v. Hen- 
dorson, 147 N .  C., 120. I n  Thomason v. R. R. the subject is referred 
to as 'the settled doctrine of this State,' 142 N. C., 301." 

I n  Cooley Const. Lim., 542, it is said that this doctrine is almost 
universally accepted by the State courts of this country. I11 Transpor- 
tation Go. v. Chicago, 99 U. S., 635, it is said that the doctrine "rests 
upon the soundest legal reason,!' adding: "Acts done in the proper 
exercise of governmental powers, and not directly encroaching upon 
private property, though their consequences may impair its use, ars  
universally held not to be a 'taking' within the meaning of the constitu- 
tional provision. They do not entitle the owner of such property to 
compensation from the State or its agents, or give him any right of 
action. This is supported by an immense weight of authority." 

There is no constitutional provision or statute which limits the right 
in this State, and, on the contrary, the defendant has full authority 
for its action under the provisions of its charter, chapter 242, P r .  Laws 
1907. Dorsey v. Hend,wwm, supra, was a carefully considered case, 
and has been cited and approved since. Crowell v. Monroe, 152 n'. C., 
401; Harper v. Lenoir, ib., 726; Enrnhardt v. Commissioners, 157 
N.  C., 236. 

The plaintiffs were permitted to introduce evidence tending to show 
that the grade at another place on said Ninth Avenue was different from 
that opposite their property. The evidence of the three civil engineers, 
one of them subpcenaed by plaintiffs, was that the grade opposite plain- 
tiff's property was necessary and proper. The evidence that the grade 
a t  another point was different was incompetent. I t  tended merely to 
raise another issue, not pertinent to this controversy. The city had 
the right to grade the street in accordance with the judgment of the civil 
engineers, subject to the approval of its board of commissioners, in  the 
absence of oppression, misconduct, or bad faith, of which there was no 

evidence. 
(83) The court also erred in instructing the jury that it was for 

them to say from the evidence whether or not the construction 
of the embankment at  this point was negligent because of an unnecessary 
height, because there was no evidence to support this view. I f  there 
had been, it should have been submitted to the jury. Harper v. Lertoir, 
152 N. C., 726. But the mere fact that the height of the embankment 
was an inconvenience to the plaintiffs and injured the value of their 
property was not of itself evidence to support the allegation of negligent 
construction. The jury have neither the skill nor the instruments to 
enable them to  re^-iew the work of the engineers, nor have they the 



N. C.] FALL TERM, 1913. 

experience or the opportunity to examine and criticise the work. There 
must be evidence of negligence. 

The pIaintiffs also contended that the work was negligently done 
because the dirt was permitted to roll down from the embankment upon 
their lot, covering up part of it and some of it rolling upon their porch. 
The ther  it mas negligence not to put in a retaining wall to prevent this 
might well be submitted to the jury unless the plaintiffs consented to 
the work being done mthout this. There mas evidence that they objected 
to a retaining wall being put in, and also that they gave permission that 
the work should be done without such mall. I f  so, they cannot complain 
of the consequences. The court erred in refusing to admit evidence in 
corroboration of the alleged agreement on the part of the plaintiffs to 
this effect and the ratification of such agreement by the town authorities. 

I t  mas alleged in the complaint that the city cut down an oak tree on 
the plaintiffs' lot worth .$as. This was denied in the answer, and the 
preponderance of the e~idence seems to be that the tree was not cut down 
by 'the city, or by its authority, but by a negro with the permission of 
the plaintiffs. This contro~ersy can scarcely be said to come within 
the terms of the issues submitted, for it was no part of the grading of 
the street. Rut as the case goes back for new trial, a separate issue as 
to this point can be submitted, if desired. 

Our conclusion is that for any inconrenience or damage sustained by 
the plaintiffs7 lot from placing the fill in the street opposite thereto 
under the advice and supervision of the civil engineer, whose ( 84 ) 
plans mere appro~ed  by the city authorities acting in good faith, 
the plaintiffs cannot recox-er unless the work was done negligently. I t  
is darnnum absque iwjuria. The court erred in submitting to the jury 
the question whether the embankment was not negligently constructed, 
because unnecessarily high, without evidence to support i t ;  in allowing 
the jury to consider evidence as to the nature of the grading on another 
block on said street and in not submitting to the jury for their considera- 
tion the evidence of the agreement of the plaintiffs to dispense with 
the erection of a retaining wall. I f  there was no such agreement, the 
plaintiffs mere entitled to have the jury consider the damage, if any, 
caused by defendant's negligence in not erecting a retaining x~all  to 
prerent the dirt from rolling down upon the lot of the plaintiffs. 

F o r  the reasons above giaen, there must be a 
S e w  trial. 

ALLEPT, J., dissents. HOKE, J., did not sit. 

Cited: S. c., 167 N. C., 620; ~lfunda?j 1%. N~zoto?~, ib., 657; Brinkley 
v. R. R., 168 N. C., 433; Bwnett v. R. R., 170 S. C., 391. 
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H. M. KADIS v. LIONEL WEIL, 

(Filed 1 0  December, 1913.) 

Trusts-Power of Sale-Cestui Que Trust-Written Request-Deeds and Con- 
veyances-Purchaser-Application of Funds. 

A deed in trust to  lands to be held to the sole and separate use of an- 
. other, with certain expressed limitations over, containing a power of 
sale in the trustee upon the written request of the cestui que trtbst, the 
proceeds to be invested and held by the trustee to  the same uses and 
purposes, confers upon the trustee with such written consent, fu l l  po~-er 
to convey t o  a bona f ide purchaser, and the latter is not held to the 
proper application of the funds derived from the sale; and it is further 
held that the cestui que trust joining in the trustee's deed is a suffinient 
authorization. 

( 8 5 )  APPEAL by defendant from Daniels, J., a t  November Term, 
1913, of WATKE. 

Controversy without action. The plaintiff by mesne conveya&ces 
claims to be the owner in fee of certain property therein described in 
the following deed : 

"This deed, made by William T. Griffin, of the county of Kash and 
State aforesaid, to A. B. Chestnutt, of the county of Sampson, State 
aforesaid, witnesseth : 

"That the said William T. Griffin has, for and in consideration of the 
sum of $354 to him paid, bargained and sold to A. B. Chestnutt and his 
heirs a certain town lot in the town of Goldsboro, North Carolina, and, 
known in the plan of said town as Lot No. . . . ., being a lot deeded by 
H. W. Burwell and wife to the said Griffin, and orignally purchased by 
said Burwell of John T. Kennedy by deed dated 1 December, 1855. 

"Beginning on North Boundary Street at Mrs. Brockett's corner, now 
Mrs. Davis', thence along her line north 18 east 297 feet to the ditch, 
the Langston line; thence up the ditch westerly to a stake, a corner of 
the lot known as the James H.  Griffin lot; thence along said lot 348 feet 
to the street; thence along the street to the beginning, being one-half of 
the whole front mentioned in  deed of said Kennedy, dated 1 December, 
1855, containing 1 acre and 14y2 poles. 

"To have and to hold the within conveyed town lot upon the following 
conditions, and for the f o l l o ~ ~ i n p  uses and purposes, for the sole and 
separate use and benefit of Martha J. Hollowell, wife of James Hol- 
lowell. exclusive of the contract of her husband, or of any contract or 
liability that he may at this time be bound, or for any future contract or 
liability, but to be held for her sole and separate use and benefit during 
her life, and, at her death, to such children as she may leave surviving 
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her, begotten of her present marriage, and to the issue of such as nlay be 
dead, such issue to take such share as the parent would have taken if 
living; and in case the said Martha J. Hollowell shall die learing 
no child or children s u r ~ ~ i r i n g  her, then in that case the property 
in this deed conveyed shall be held and o ~ m e d  by her husband, James M. 
Hollowell. 

"And it is further proaided that should the said Martha J. ( 86 ) 
Hollowell die learing children or a child surriving her, begotten 
by her present husband. that then in that case James 31. Hollowell shall 
be allowed to l i ~ e  in the house and use the lot during his life, without 
paying any rent for the same; and it is further provided that the said 
A. B. Chestnutt or any future trustee shall, i ~ h e n  requested in writing 
by the said Xartha J. Hollowell, sell the within conveyed town lot and 
make a deed for the same and reinvest the proceeds of said sale as the 
said Martha J. Hollowell may in writing direct, ~ h i c h  is to be held on 
the same terms and conditions, and for the same use and purposes as 
this town lot is held, and for no other. 

"And it is further prox-ided that should the said Chestnutt die, refuse 
to accept this trust, or become incompetent to act, that then in that case 
the said Martha J. Hollowell shall have power to appoint a trustee to 
hold the property in this deed conveyed; a d  it is further provided that 
the said Chestnutt or any future trustee shall not be held responsible for 
any rents or profits of said town lot ~vhile the said Martha J. Hollowell 
or her husband, James &I. Holloxvell, remains in possession of said 
town lot. 

"And the said William T. Griffin, for himself, his heirs and executors, 
etc., do covenant and agree with the said Chestnutt, trustee, etc., to 
warrant, make, give and defend the title and right to said lot against the 
lawful claim or claims of any and all persons. 

"In testimony whereof, the said William T. Griffin has hereunto set 
his hand and seal, this 8 December, 1876. 

"Signed, sealed, and delivered in the presence of B. W. Heffum. 
WILLIAII T. GRIFFIN. [SEAL] " 

The court rendered judgment in faror of the plaintiff, and the de- 
fendant appealed. 

E. A. Humphrey for plaintif. 
D. C.  Humphrey for defendant. 

BROWN, J. The plaintiff contends that he and his wife hare a right 
to convey in fee simple, free from encumbrances, to the defendant, the 
land conveyed to the plaintiff by the said AIartha J. Hollowell 



IX T H E  SUPREME COCRT. [I64 

(87)  and George E. Hood, trustee, and described in the deed tendered 
to the defendant by the plaintiff. 

We are of opinion that under the terms of the deed in trust a b o ~ e  set 
out, the contention of the plaintiff is well founded. I t  is admitted that 
George E. Hood has been duly and legally substituted as trustee in place 
of A. B. Chestnutt, deceased, in said deed in trust. 

By force of law, as well as by the express words of the deed, Hood 
is vested with all the powers conferred upon his predecessor. The lan- 
guage of the instrument is clear, and confers upon the trustee the power 
to sell the property, or any part of it, and execute a title in fee to the 
purchaser when requested in writing by the said Martha J. Hollow~ll, 
the cestzk que trust. This consent is manifested when she joined in 
the deed with the trustee. 

The contention of the defendant that i t  was the duty of the plaintiff 
to see to the application of the proceeds derived from the sale to him, 
and see that the same was reinvested in real estate by the trustee, cannot 
be sustained. 

I t  n7as so held in England, but is not the law here as to a bona fide 
purchase for value. House v. Shore, 40 N.  C., 357 ; Whitted v. Nash, 66 
N. C., 590; Grimes v. Tuft, 98 N. C., 198; Hunt v. Bank, 17 N. C., 60; 
39 Cpc., pp. 378 and 379 ; 25 A. & E. (2 Ed.), 1130 and 1131. 

Affirmed. 

(Filed 1 0  December, 1913.) 

Banks and Banking-Correspondent Bank-Bills and Notes-Trials-Payment . 
-Nail-Evidence. 

Evidence that a letter has been mailed is some evidence that it was 
properly addressed, stamped, and received by the addressee; and where 
there is evidence that the drawer of a draft deposited it in his bank, 
which mailed it to its correspondent bank at a different town and that it 
was paid to some one by the drawee; this is sufficient to sustain a verdict 
in favor of the drawer in an action brought by him against the corre- 
spondent bank for collecting the money and failing to remit. 

(88) APPEAL by defendant, American National Bank, from Adams, 
J., at April Term, 1913, of BUNCOMBE. 

Plaintiff Model Mill Company, of Johnson City, Tenn., had sold and 
shipped goods to the defendant D. H. Webb, at Asheville, N. C., drew 
a draft on him for the price ($62.78) with bill of lading attached, and 
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placed it with the Xational City Bank of Joliiison City for collection. 
The draft and bill of lading were mailed by that bank to the defendant 
American Satioiial Bank of dsheville for collection. There was eri- 
deiice that the latter bank did slot receive the letter nor collect it. The 
draft wts  paid by defendant TTebb, but he did not know to whom. He  
received the bill of lading and got the goods and admitted that he owed 
the Model Nil1 Company for them, but stated that he had paid the debt. 
The court charged that if Webb paid the money to the American E a -  
tional Bank, which held the draft, it was, in law, a payment to the 
plaintiff Mill Company and discharged defendant Webb; but if to any 
one else, not authorized to receive the nioney, it mas not a payment 
by him to the Xi11 Company, and he would still be liable to it. The 
court left the question of payment to the defendant bank to the jury, 
instructing them to consider all the eridence and find as to the fact. 
The jury returned a verdict that Webb had paid the money to the bank, 
under the charge. by answering the first issue as to the indebtedness of 
Webb to the Xi11 Conipany "No," and the second issue, as to the indebt- 
edness of the defendant bank, "$62.78." 

Judgment for plaintiff, and appeal by defendant. 

W. R. Whitson for plaintif. 
J .  T .  Merrimon for. American, Sational Bank, appellant. 

X T L u x ~ ~ ,  J., after stating the case: The only question is, Was there 
any eridence to support the charge and the verdict? The City National 
Bank, i t  appears, mailed the letter with the draft and bill of lading 
to the defendant bank. This was evidence of its receipt by the ( 89 ) 
latter, and raised a rebuttable presumption of the fact to be sub 
mitted to the jury, along with any e~idence in the case tending to $how 
that it was or was not in fact recei~~ed. This i s  said to be founded upon 
another presumption, that officers of the Postoffice Department will do 
their duty, or upon the better reason, the regularity and certainty with 
which, according to common experience, the mail is carried. I t  is, at 
least, evidence from which the jury may reasonably infer the fact that 
the mail matter mas received in due course of transmissioii and delivery. 
16 Cyc., 1065;  Bragaw v. Supreme L o d g ~ ,  124 N. C., 154 ;  Coile v. 
Commercial Travelers, 161 N. C., 104 ;  Hollowell v. Insurance Co., 126 
3. C.. 398;  Huntby v. Wkitfier, 105 Mass., 391;  Starr v. Torrey, 22 
N.  J .  L., 190;  Austin, T .  Howard, 69 N. Y., 571; Howard v. Duly, ibid., 
362;  Dana v. Kemble, 19 Picli., 112. This kind of remittance is ac- 
cording to the universal custom of banks in collecting drafts or other 
commercial papers. Farther or more certain proof of the receipt by the 
bank of the letter than is derived from the fact that i t  was properly 
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mailed would be wholly unnecessary, always difficult, and often impos- 
sible, as suggested by Chief Jusfice Ames, for the Court, in Russell z.. 
Buckley, 4 R. I., 525 (70 d m .  Dec., 167). If the law generally requires 
the best proof of which the particular fact in issue is susceptible, this 
is the best possible under the circumstances of this case. I t  is not 
conclusive. The contrary may be shown or may be inferred from all 
the testimony, but it is some evidence of the fact. "The burden of pror- 
ing its receipt remains throughout upon the party who asserts it." 
Huntley v. Whittier, supra. Such a remittance, as is said in Hollo'well 
v. Insuranc~ Co., supra. is at the risk of the remitting bank, and if the 
letter was not actually received, the bank addressed is  not liable. But 
this is not that question, but one merely of proof as to the receipt of 
the draft. 

But defendant contends that there is no evidence that the letter in- 
closing the draft and bill of lading was properly addressed and stamped 

and deposited in  the mails for transmission. The testimony is 
(90) that the clerk in the Johnson City Bank "mailed the letter to the 

American Xational Bank of Asheville," and "it was forwarded 
by the (former) bank to the American National Bank of Asheville." 
These are the expressions used bjr the witness Samuel T.  Millard. When 
a person says that he "mailed" a letter to another, it is commonly under- 
stood that the letter was in a mailable condition, properly addressed to 
tha't other, and stamped. We would not speak of a blank envelope 
deposited in the postoffice, neither stamped nor addressed, as having been 
mailed; and when the witness said the letter was mailed to defendant 
bank, the jury could, at least, infer that he meant it was addressed and 
stamped and deposited in the postoffice as is usual, that is, in the ordinary 
way. U. S. 6. Rapp, 30 Fed., 818. At page 822 d l  be found the expres- 
sion, "This letter was mailed precisely like other letters," and the word 
"mailed" is several times used by the Court in the sense we have given 
to it. Matter, in order to be mailable, must be stamped and addressed; 
otherwise, it will not be transmitted. 2 U. S. Compiled Statutes, p. 
3663, sec. 3896. Besides, defendant I). H. Webb testified that he lived 
in Asheville, K. C., and paid the draft and got the bill of lading; that 
he did not pay the Nodel Mill Company, but paid some one. The letter 
inclosing the draft and bill of lading must have been transmitted to 
Asheville, which is some evidence that it was stamped. I t  was not ad- 
dressed to Webb, because he paid the draft to some one else, who had it. 
The bank at Asheville is the only other person or corporation at Ash:- 
ville connected with the transaction by the evidence. The jury could 
draw these conclusions, and from them make the further deduction that 
the bank collected the draft. 
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T h e  charge of t h e  learned judge was clear a n d  explicit, a n d  submitted 
the  question fa i r ly  t o  the jury. There v a s  strong evidence t h a t  the 
defendant bank did not  receive the  paper  o r  handle it ,  bu t  t h a t  it nras 
really addressed to the  defendant D. H. TTTebb by  mistake, a n d  t h a t  he  
used the  bill of lading attached to get the  goods f r o m  the rai l road com- 
pany,  as  h e  could not  say to  whom he  h a d  paid the draf t .  B u t  
the  jury,  unfortunately fo r  t h e  defendant bank, have decided ( 91  ) 
otherwise, and  we cannot  rer ise  their rerdict .  I t  m a y  be a h a r d  
case, and  if justice h a s  miscarried, we can do nothing more t h a n  regret 
it. On the  other  side, i t  m a y  be said t h a t  a most able and  enlightened 
judge, profoundly imbued wi th  a s t rong sense of justice a n d  right,  h a s  
heard  t h e  witnesses a n d  seen the  actual  occurrences of the  t r ia l ,  a n d  is, 
therefore, f a r  more  conipetent to  judge of the  correctness of t h e  ~ e r d i c t  
t h a n  me are. R e  should, therefore, hesitate to  disturb it ,  e r e n  if we 
h a d  the  porn-er, but  rather  defer to  his  better judgment. 

N o  error .  

Cited: Trust Co. c. Eaizk, 166 S. C., 117;  L y n c l ~  v. Johnson, If1 
N. C., 625.  

R. A. ABERNATHY, ADXIXISTRATOR, v. SOUTHERN RAILWAY COMPANY. 

(Filed 1 3  December, 1913 . )  

1. Railroads-Pedestrians-"Look and Listen7'-Reasonable Precautions- 
Kegligence-Proximate Cause. 

One walking on a railroad track is required to look and listen for ap- 
proaching trains and to be reasonably alert for his own safety, which the 
employees on the train may assume that he has done. and that  he will 
leave the track in time to avoid an injury, where it does not appear that 
he is incapacitated from appreciating the danger or avoiding i t ;  and this 
without reference to the speed of the train at  the time; therefore, when 
under such circumstances a pedestrian is killed or injured by being run 
upon or over by a railroad train, negligence is imputed to him as  the 
proximate cause of the injury, whether the approaching train gave a l u m  
signals or not, and he may not recover damages therefor. 

2. Same-Evidence-Nonsuit. 
In an action for damages for the alleged negligent killing of plaintiff's 

intestate while walking on defendant railroad company's pass-track, the 
uncontradicted evidence tended to show that at the time in question, of 
which the intestate was aware, the defendant's trains, going in opposite 
directions, were scheduled to pass there; that a t  that time one of these 
trains was on the main line waiting for the other to go upon the pass- 
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track, which had given the station and meeting-place sound of the whistle 
within easy hearing of the intestate, who was not looking or listening 
for its approach, which otherwise he would have seen, and that he was 
consequently run over and killed as i t  was running on the side-track 
upon which he was walking: Held,  the negligence of the plaintiff's in- 
testate was the proximate cause of his death, and a motion for a judg- 
ment as of nonsuit was properly granted. 

(92) APPEAL by plaintiff from Cline, J., at June Term, 1913, of 
BURKE. 

I t  appears in this case that the intestate of the plaintiff and R. J. 
Hodge were walking on the main line of defendant near Bridgewater. 
They left the main line and went to the pass-track because they saw a 
train, headed east, at  the depot. Trains from the east and the west 
passed at that place, and the inner side-track was the pass-track. The 
switch was open from the main line to the inner side-track, so that the 
train from the east could go onto the side- or pass-track and permit the 
train going east to pass. The pass-track was known to be used for that 
purpose. The intestate was killed and R. J. Hodge was injured by 
the train going west while it mas moving on the pass-track towards the 
station. The engineer had g i ~ e n  the station blow with the whistle, 
and also the "meeting point" blow, before the train entered upon the 
siding. Sbernnthy and Hodge could have seen the train if they had 
looked after they got upon the pass-track, in time to have left the track 
and avoided the accident. 

Plaintiff's witness, S. W. Cannon, said: "I did not see them look 
around until the signal was given, and Abernathy turned his head. 
There was no obqtacle to keep them from getting out of the way." 

There was evidence that a train coming from the east, as this train 
was, could be seen some distance before it reached Abernathy and Hodge. 

Plaintiff's witness, Een Corpening, testified that i t  was about four 
minutes from the time he first saw the train until i t  struck ,4bernathy, 

and that the noise of the train, as it comes in, could be heard 
(93) about half a mile. There are three tracks at the place, the main 

line, pass-track, and a shorter side-track further out to the south- 
west. A work engine was on the last mentioned track exhausting steam 
and making a lond noise. There were signboards near the place to warn 
travelers. There was much other evidence of the same kind in the case. 

A11 the evidence was offered by the plaintiff, and at  the close of it the 
court, on motion of defendant, ordered a nonsuit, under the statute, and 
plaintiff appealed. 

A. A. Whitecer, W .  A. Self, Spainhour & 1M1~11 for plaintif. 
S. J .  Ervin for defendant. 
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WALKER, J., after stating the case: We have repeatedly held, since 
McAdoo v. R. R. (105 N. C., 140) was decided in 1890, nearly a quarter 
of a century ago, that a person walking along the track of a railroad 
company must look and listen for approaching trains and take care of 
hims~lf ,  and the engineer has the right to assume that he has done so 
and will leave the track in time to avoid any injury to himself, and hav- 
ing the right to act upon this assumption, he is not guilty of negligence 
in  failing to give signals to the pedestrian. I f  any injury results to the 
latter, the law imputes it to his own negligence in not using proper 
caution for his own safety. We believe this to be a correct statement 
of the law applicable to such cases, and the one approved by McAdoo's 
case, P S  will appear from the following language of Justice Avery:  

"When a person is about to cross the track of a railroad, even at  a 
regular crossing, i t  is his duty to examine and see that no train is 
approaching before venturing upon it, and he is negligent when he can, 
by looking a l o n  the track, see a moving train, which, in his attempt 
to blindly pass across the road, injures him. Bullock v .  R. R., post, - 180 ; 2 Wood R. R., sec. 333. Even where i t  is conceded that one is not 
a trespasser, as in our case, in using the track as a footway from a 
foundry to his house, it behooves him to be still more watchful. The 
license to use does not carry with i t  the right to obstruct the road and 
impede the passage of trains. A railroad company has the right to the 
use of its track, and its servants are justified in assuming that a human , 

being who has the use of all his senses will step off the track before 
a train reaches him. Wharton on Negligence, see. 389a; Parker ( 94 ) 
v. R. R., 86 N. C., 321; 2 Wood R. R., see. 320." 

The same doctrine has recently been stated by this Court in its latest 
opinion upon this question, by Justice Hoke: "We have held in many 
well considered cases that the engineer of a moving train who sees, on 
the track ahead, a pedestrian who is alive and in  the apparent possession 
of his strength and faculties. the engineer not having information to the 
contrary, is not required to stop his train or even slacken its speed be- 
cause of such person's presence on the track. Under the conditions 
suggested, the engineer may act on the assumption that the pedestrian 
will use his facultiesfor his own protection and will leave the track in 
time to save himself from injury." Takley v .  R. R., 163 N. C., 567, 
citing Beach 73. R. R., 148 N. C., 153; Exum v. R. R., 154 N. C., 408. 

There may be circumstances where the otherwise absolute duty 
on the part of the traek walker to look and listen and to keep constantly 
on the lookout for approaching trains may be qualified by circumstances, 
but they are not present in this case. Here the deceased, and his walk- 
ing companion who testified in the cause, had notice of the invariable 
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custom that trains passed at  that point, and they were in full view of 
a train "headed east," then standing at the station and waiting for the 
coming train to take the inner side-track (which they, for their own 
convenience, were using for a footway), in order that i t  might proceed 
by the main track on its journey. The approaching train gave every 
possible warning; i t  blew for the station (a single long blow) and for 
the "place to meet and pass" (two short, sharp blows). Other persons 
similarly situated to the intestate and Hodge heard these blows and 
knew the train was coming to the pass-track. The switch, which they 
had passed by, was set for the siding, so that the train bound west could 
enter upon it and wait for the one "headed east" to pass it. I t  was, 
therefore, a live track and a place of danger, and they looked not, neither 

did they listen, according to plaintiff's witness Cannon. The 
(95) engineer was so sure that they knew of his approach that he did 

not again blow the whistle until it was too late, and in this, by 
all our cases, he was in no fault. I f  it mas even negligence at all, it 
was not a culpable act of negligence. This track was being used by the 
railroad company every day for the passing of its trains. They w x e  
on time, and the moment for their passing had arrived. A court of the 
highest authority has said that under such circumstances "the track 
itself, as it seems necessary to repeat with emphasis, is itself a warning. 
I t  is R place of danger, and a signal to all on it to look out for trains. 
I t  can never be assumed that trains are not coming on a track and that 
there can be no risk to the pedestrian from them." But the same has 
been so often the utterance of this Court that the doctrine has become 
deeply imbedded in  our jurisprudence. The facts of this particular case 
bring i t  squarely within it, and they so clearly point to the unfortunate 
negligence of the intestate as the active and efficient cause of his death- 
and this includes his companion as well-that it is impossible to dis- 
tinguish it from the many cases decided here upon the same principle, 
such as McAdoo v. R. R.. supm; Purker v. R. R., 86 N. C., 221; .Mere- 
dith v. 22. R., 108 N. C., 616; No~wood v. R. R., 111 N. C., 236; High V .  

R. R., 112 N. C., 385; Syme v. R. R., 113 N. C., 538; Bessent v. R. R., 
132 S. C., 934; Stewart v. R. R., 128 N. C., 618; Wycoff v. R. R., 126 
R. C., 1152; iqhcldon 2;. Bsheville, 119 N.  C., 606; Beach v. R. R., 148 
N. C., 153; Leu 21 .  R. R., 129 S. C., 459. We said in Beach's case that 
"a railroad track is intended for the running and operation of trains, 
and not for a walkway, and the company owning the track has the right, 
unless it has in some way restricted that right, to the full and unimpeded 
use of it. The public have rights as well as the individual, and usually 
the former are considered superior to the latter. That private con- 
venience must yield to the public good and public accoinmodation is an 
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ancient maxim 3f the la~v. I f  we should for a moment listen with 
favor to the argument and erentuallg establish the principle that an 
engineer must stop or even slacken his speed until it may suit the 
conr.enience of a trespasser on the track to get off, the operation ( 96 ) 
of railroads would be seriously if not practically im- 
possible, and the injury to the public might be incalculable. The prior 
right to the use of the track is in the railmag as between it and a tres- 
passer who is apparently in possession of his senses and easily able to 
step off the track." 

I t  appeared in High 1). R. R., supra, a leading case on this subject, 
which has been approved repeatedly, that a woman wearing a long poke- 
bonnet. which totally obstructed her ~ G i o n ,  was walking on a side-track, 
supposing that the approaching train would take the main track, "as 
they usually did," but it so happened that on the particular occasion 
it did not, but used the side-track, and it r a s  held to be clear that she 
could not recover, as she had no right to speculate on the course the 
engine would take. This is what the Court said ~ ~ i t h  reference to the 
facts, which are in every essential respect like those we have here: "If 
the plaintiff had looked and listened for approaching trains, as a person 
using a track for a footray. sl~ould in the exercise of ordinary care 
always do, she would h a w  seen that the train, contrary t o  the usual 
custom,  was moving on the siding. The fact that it was a windy day 
and that she was wearing a bonnet, or that the train mas late, gare 
her no greater privilege than she would otherwise h a w  enjoyed as 
licensee; but, on the contrary, should have made her more watchful. 
There was nothing in the conduct or condition of the plaintiff that 
imposed upon the engineel; in determining what course he should pur- 
sue, the duty of departing from the usual rule that the servant of a 
company is warranted in expecting licensees or trespassers, apparently 
sound i11 mind and body and in possession of their senses, to leave the 
track, till it is too late to preaent a collision," citing Xereclith v. R. R., 
108 N. C., 616; Sorwoocl 1'. R. R., 111 N. C., 236. And those cases 
fully sustain the correctness of the proposition. They both hold that 
~vhen on the track, the absolute duty of the pedestrian is to look and 
listen, if he can see and hear, and it is not at all modified by the fact of 
its being a side-track instead of the main line. The public could 
not be safely and adequately served upon any other principle. ( 97  ) 
I f  engineers must stop their traills to await the pleasure or con- 
~~enience of foot passengers in leaving its tracks, when they can step off 
so easily and avoid injury and not obstruct or retard the passage of 
trains, the company cannot well perform its public duty as a carrier, 
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and the public convenience, though superior and of prior right, must 
give way to private interests, contrary to the just maxim of the law. 

I n  Meredith's case the party injured was on the side-track, and not 
expecting the train to run on that track, but on another. I n  this con- 
nection let it be said that the same principle applies to trespassers and 
licensees. I t  was said in Meredith's case: "Actual or implied license 
from the railroad company to use the track as a footway would not 
relieve him from the consequences of failing to exercise ordinary care. 
The license to use the track does not carry with it the right to obstruct 
the road and impede the passage of trains," citing XcAdoo v. R. R., 
105 K. C., 140. We may also remark that all of those cases hold that 
the speed of the train can make no difference, because the pedestrian, if 
he exercises due care, can escape danger as well in the one as in the other. 
High v. R. R. and McAdoo v. R. R., supra. But Glenn v. R. R., 128 
K. C., 184, is also decisive of the question. I t  is another case where 
the plaintiff stepped from one track to a side-track, thinking that he 
was safe there, as the train would not run on that track, and therefore 
he turned his back to the approaching train, which he knew was coming, 
as he heard its whistle, and did not look or listen. Held, that he could 
not recover. This Court unanimously said: "The railroad track itself 
was a warning of danger, made imminent by the approaching train. 
I t  was then his duty to keep his 'wits' about him and to use them for 
his own safety. He  knew or ought to have known that he was a tres- 
passer, and it was his duty to have gotten out of the way of the train. 
The defendant was under no obligation to stop its train at the sight of 
a man on its track." The Court further said that it was apparent to the 
engineer that the plaintiff m7as in full possession of his faculties and 

could take care of himself, and the engineer had the right to 
(98) presume that he would leave the track in time to avoid the injury. 

"That he did not do so was his own fault, and he should suffer 
the consequences of his folly." The doctrine of the cases already cited 
and decided in this Court has been firm established in other jurisdic- 
tions, and notably in R. R. v. Houstofi, 95 U. S., 697, where i t  is said 
that a person using the track of a railroad company must look and 
listen, and any failure to do so will deprive him of all right to recover 
for any injury caused thereby. "A party cannot walk carelessly into a 
place of danger," said the Court in that case. See also R. R. v. Hart, 
87 Ill.. 529 ; Morgan v. R. R., 116 C. C. A. (196 Fed., 449) ; Kinnare v. 
R. R., 57 Ill., 163; White v. R. R., 73 N. Y. Suppl., 827; Smith v. R. R., 
141 Ind., 92; Boyd v. R. R., 50 Wash., 619 ; Rich v. R. R., 31 Ind. App., 
10. 

This case is stronger for defendant than any of those last cited, bc- 
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cause here the intertate and his friend knelt- that the train was waiting 
at the station and that the trains passed at that point, this being the 
schedule time. They were, therefore, in just as much danger as if they 
had been on the main track. I t  is almost incredible that men will take 
so maily chances under such circumstances. The cases in our courts 
also hold that neither the fact of an engine being on the south siding 
and exhausting steam, nor the speed of the oncoming train, which was 
not, in this case, at all excessiw, can make any difference. Xyme, 
Jfcddoo,  and High cases, and R. R. v. Bouston, supra.  The diagram 
accompanying the case ~ o u l d  indicate that the speed of the train mas 
slow. I t  vas  their plain duty, both by law and the instinct of self- 
preser~ation, not only to listen, but to look for the train, and they tvould 
have seen and beard it, if they had done so, as i t  was seen and heard by 
others in no better position for that purpose than they were; and yet 
plaintiff's ~i~itness, S. W. Cannon, says they did not do so, but walked 
along the track regardless of their personal safety. R. J. Hodges testi- 
fied that if they had known the train r a s  coming and had looked, they 
could have seen it at the bridge 800 yards distant. According to the 
uniform decisions of this Court, this m7as negligence on their part, 
w-hich was the proximate cause of the intestate's death. The 
nonsuit, therefore, was proper. ( 9 9 )  

Affirmed. 

C i t e d :  T o w e  v. R. R., 165 N. C., 3 ;  W a r d  v. R. R., 167 N. C., 152; 
T y s o n  v. R. R., ib., 216; TreadwdZ v. R. R., 169 N. C., 697; H i l l  v. 
R. R., ib., 741; D a z i s  21. R. R., 170 N. C., 584, 586, 587; H o r n e  v. R. R., 
ib., 6.56. 

H. J. HARDIN ET AL, v. MATTIE J. GREENE, ADMIXISTRATRIX OF 

L. L. GREENE, ET ALS. 

(Filed 10 December, 1913.) 

1. Limitation of Actions-Judgments-Pleadings. 
Where judgment is rendered in the Superior Court upon judgments 

theretofore rendered, the statute of limitations as to the prior judgments 
should have been pleaded in the later action. if available, and i t  will be- 
gin to run only from the date of the last judgment. 

2. Trials-Pleadings-Extension of T i m ~ F u r t h e r  Orders-Court's Discre- 
tion-Limitation of Actions. 

I t  is not within the discretion of the trial judge to order stricken out 
a part of an  amended pleading simply because the statute of limitations 



I N  T H E  SUPREME COURT. [I64 

was pleaded in it when the judge holding a former term of the court has 
unconditionally allowed the pleader further time in which to file the 
amended answer. 

ALLER', J., dissenting. 

APPEAL by defendant from Daniels, J. ,  at April Term, 1913, of 
WATAITGA. Action tried upon these issues : 

1. I n  what amount, if any, is the defendant Mattie J. Greene, admin- 
istratrix, indebted to the plaintiff H. J. Hardin? Answer: $2,000, with 
interest on $1,500 from 4 August, 1902. 

2. I n  what amount, if anything, is defendant 11. J. Greene, admin- 
istratrix, indebted to plaintiff A. W. Beach, administrator? Answer : 
$479.63, with interest from 2 Xay, 1892. 

3. I n  what amount, if anything, is defendant M: J. Greene, adrnin- 
istratrix, indebted to plaintiff 31. N. Horton, administrator? Answer: 
Nothing. 

4. I s  the debt of the plaintiff H. J. Rardin barred by the statute of 
limitations ? Answer : No. 

5. I s  the debt of M. N. Horton, administrator, barred by the statute 
of limitations B Answer : No. 

(100) From the judgment rendered, the defendant appealed. 

L. D. Lowe for plaintiff. 
F.  A. Linney, T .  A. Lov? for  defendark 

BROWN, J. This is an action in the nature of a creditor's bill, 
brought to collect certain judgments set. out in the record against the 
defendant's intestate in favor of H.  J. Hardin, and A. W. Beach, ad- 
ministrator of John Ragan. 

The assignments of error relate largely to the statute of limitations. 
The judgment upon which plaintiff Hardin sues was rendered Fall 

Term, 1902, upon a number of small judgments against L. L. Greene 
in favor of W. T. Hayes and others. I t  is admitted that the judgment 
was duly assigned to plaintiff Hardin. 

As the summons in this action was issued on 27 June, 1910, less than 
eight years have elapsed from the time of the rendition of the judgment 
until this action was commenced. We are unable, therefore, to see 
anything upon which to found the plea of the statute as to that judgment. 

I t  is immaterial whether the small judgments upon which this judg- 
ment was rendered at Fall Term, 1902, were barred or not. The statute 
should have been pleaded as t o  them in that action. The matters de- 
termined by the judgment at Fall Term, 1902, cannot now be considered 
They are foreclosed by that decree. 
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TTe find no error as to the rulings of the court in respect to the Hardin 
judgment, and the j~~dgment  of the court ill that particular is affirmed. 

The defendant assigns error for that his Honor signed the order 
strikiup out defendants' amended answer in so far  as it affected the 
plaintiff A. TIT. Beach, administrator. The order is as follows: 

This cause coming on for trial, and the defendants, in answer to the 
tomplai~lt, read an amended answer setting up the statute of limitations, 
which was  filed at Fall Term, 1912, uilder an order made by his Honor, 
Judge Biggs, at Fall Term, 1911, permitting the defendants to 
file an amended answer, and it appearing to the court that in (101) 
the original anslyer no plea of the statute of limitations has been 
pleaded. and at the time of making the said order there was no sug- 
gestion made that it was the purpose of the defendants to set up such 
plea in the amended answer anthorized by said order, and it appearing 
to the court that neither the interpleacler. A. W. Beach, nor his attorney, 
had notice that such plea was to be pleaded and set up until the plead- 
ings m-ere read at this term : 

I t  is, therefore. on motion of E. F. Lovill, attorney for the inter- 
pleader, ordered by the court that such plea of the statute of limitations, 
so far  as said plea would affect the interpleader, be stricken out, and 
to which said order the dnfendant excepted. 

F. A. DANIELS, 
Judge Presiding. 

There was error in making this order. An unconditional and unre- 
stricted right to file an amended ansn7er had been granted by Judge 
Biggs, and the amended answer filed in pursuance of such order. 

Judge Biggs had plenary power to make such order, and his successor 
at  a subs~qnent term had no right to set it aside because in such amended 
anslTer the defendant set up the statute of limitations. Such plea is 
not immoral, and under the terms of the order the defendant has as 
much right to set it up as any other plea. Smith v. Smith, 123 IS. C., 
233; Wilson, 2.. Pearson, 102 N. C., 306. 

So much of the judgment as relates to the cause of action of Beach, 
administrator of Ragan, is set aside. 

The costs of this appeal d l  be paid by A, W. Beach, administrator 
of John Ragan. 

Partial new trial. 

ALT~EK, ,J.. dissenting: I do not agree to the part of the opinion of the 
Court holding that there was error in striking out the plea of the statute 
of limitations in the amended answer. The judgment of his Honor is pre- 
sumed to be correct (Commissio~z~rs y .  Chi, 126 N. C., 8 1 ) ,  and if the lam 
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(102) vested him with discretion in  the matter, he is presumed to hare 
exercised it. Pelletier v. Lumber Co., 123 N.  C., 601; Balk c. 

Harris, 130 N.  C., 381. The order of Judge Biggs allowing an amended 
answer to be filed was made at the Fall Term, 1911, and the answer was 
not filed until the Fall Term, 1912, more than one term of court having 
interwned between the making of the order and the filing of the an- 
swer. I n  Shook v. Sain, 127 K. C., 271, the Court says: "It is well 
settled that the court has the right to give further time to parties to 
plead. But this extension of time is within certain limits and cannot 
extend beyond the next term of court, unless by the consent of the parties. 
To attempt to give further time than this would be to trench upon the 
prerogative of the judge succeeding him." I t  does not appear from 
the record that the parties consented to any extension of time beyond 
the next term of court after Judge Biggs made his order, or that any 
leave was obtained to file the answer after i t  was prepared, and upoil 
the authorities cited it would seem that the right to answer had expired 
and that it was then discretionary with the judge to permit i t  to remain 
on the files or strike i t  out, and that he is presumed to have exercised 
this discretion. His Honor was doubtless influenced in his action by 
the fact that there had been a former suit between the parties, which 
was dismissed because of an effort to settle and compromise and under 
an agreement that the statute of limitations would not be pleaded. 

W. H. BAIN v. CITY O F  GOLDSBORO. 

(Filed 10 December, 1913.) 

1. Taxation-Cities and Towns-Bond Issues-Waterworks-Vote of the Peo- 
ple-Constitutional Law-Necessaries-Interpretation of Statutes. 

Bonds issued for purpose of enlarging and improving the waterworks 
system of a town and authorized by legislative enactment, are for a 
necessary expense and valid without the question of their issue having 
been submitted to the qualified voters of the municipality, when the stat- 
utes do not so require; and chapter 86, Laws 1911, and chapter 201, see. 
3, Public Laws 1913, have no application. 

2. Taxation-Cities and Towns-Waterworks-Bond Issues-Injunction-Ex. 
cessire Tax-Burden of Proof. 

Where the issuance of municipal bonds for enlarging and improving 
the waterworks system of the town are sought to be enjoined by a tax- 
payer on the ground that the present tax rate is burdensome, and the 
issuance would increase this rate beyond the limitation placed by the 
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statutes, the burden is upon the plaintiff t o  show that the tax rate would 
be unlawfully increased, which in the present case would involve the 
question of the increase in revenue of the town by the receipts from the 
waterworks plant. 

APPEAL by plaintiff from an order of Daniels, J., rendered at (103) 
chambers, 1 December, 1913 ; from WaYxx. 

Thc General Assembly, at its special session of 1913 (Private Laws, 
ch. 301, authorized the city of Goldsboro to issue bonds in the total sun1 
of $20,000 for the purpose of completing the enlargement and iniprore 
nient of Its waterworks plant and system, said bonds to run for t h i r t ~  
years, and pro~ided for a specified tax to pay accruing interest and the 
principal at its maturity. The defendants propose to issue the bonds 
thus authorized ~ ~ i t h o u t  submitting the question of their issue to the 
qualifi~d roters of the city. I t  is alleged by plaintiff, in his complaint, 

.he  being a citizen and taxpayer of Goldsboro, that the term of the 
present members of the board of aldermen of the city will expire in 
May, 1915; that the population of the city is approximately 8,000 and 
the assessed valuation of all real and personal property within its cor- 
porate limits is approximately four and one-half millions of dollars and 
the rate of taxation at  the present time 94 cents on the assessed ralua- 
tion of real and personal property and $2.82 on each poll. Plaintiff 
asks for an injunction against the issuance of the bonds. The court, 
upon the pleadings, denied thr application, and he appealed. 

R. X .  Robinson f o r  plaint$. 
D. C.  H u m p h r e y  for defendant. 

WALKER, ,J., after stating the case: MTe think the judgment (10-1.) 
mas correct.. No popular vote was required, as none is provided 
for in the act of 1913, and it was evidently conteniplated by the Legisla- 
ture, in passing the act, that there should be none. The act of 1911, 
ch. '86, was intended to apply to municipal corporations  hose charters 
make no special provision for the establishment or improvenient of 
waterworks, srnTerage, or lighting plants and systems. X u r p h y  z.. W e b b ,  
156 N. C., 402. This case also holds that the cost of the improvements 
for n~hich the bonds in question are to be issued fall within the general 
class and description of necessary expenses, which do not require a 
favorable vote of the people before the bonds are issued. Bradshaw ?r. 

H i g h  Poin t ,  151 S. C., 517; Fazucett v. X o u n t  Airy, 134 N. C., 125; 
Robinson v. Golclsboro, 135 N.  C., 382, to which may be added W a t ~ r  
Co. .I>. Trustees, 151 N .  C.,  171, as inrolring the question we are now 
discussing. 
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The clause of the revenue act (Public Laws 1913, ch. 201, sec. 3), 
limiting the rate of municipal taxation to 1 per centum on the value of 
real and personal property, does not apply to our facts, as the Legisla- 
ture has given special authority to levy the tax for the payment of the 
principal and interest of the bonds to be issued by the defendant, which 
brings this case within the exception of that section. 

There is nothing in the facts, as now presented, to show that the issue 
of the bonds or the lery of the tax for the purpose of paying principal 
and interest is contrary to any prohibition, restriction, or limitation of 
the law a$ regards the power of municipal corporations to contract a 
debt or impose n tax upon its citizens. Plaintiff, being the actor and 
holding the afirmatire, is required to take the burden of proving wherein 
any such conflict betveen the proposed action of defendant and the law 
exists. This he has not done, according to our view of the facts. The 
case seems to be fully covered by the reasoning in W h a r t o n  v. Greens- 
boro, 146 N. C., 356. and especially by the decision in  Underwood v. 
Ashboro, 152 N. C., 641, where the Ckief .Tustice says: "It does not 
appear that, after deducting rentals and profits of the water system, the 

levy to pay interest on these bonds would probably swell the total 
(105) levy for other than s ~ e c i a l  purposes (which are authorized by 

special statute) beyond the limitation in Revisal, sec. 2924, or 
Revisal, see, 5110. The burden of showing this was on the plaintiff 
asking for an injunction." This places the burden where i t  properly 
belongs, and the same rule is applicable to Revisal, see. 2977, as to the 
10 per cent restriction upon the right of such a corporation to contract 
debts, pledge its faith, or loan its credit, which section was considered 
in W h n r t o n  v. Greensboro, supra, where Justice B r o w n  says: "A spe- 
cial purpose within the meaning of the statute embraces all forms of 
debt not within the legitimate necessary expenses of the municipality." 
Where the facts do not appear, we must presume that they do not exist, 
or, otherwise, the party who asserts and relies on their existence would 
have brought them forward; and, besides, it is incumbent upon the 
appellant to show error affirmatively in such a case. 

Affirmed. 
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G. W. FISHER v. J. C. FISHER A S D  TOXAWAY COMPANY ET AL. 

(Filed 13 December, 1913.) 

Appeal and Error-Notice of Appeal-Judgment Rendered Out of Terni- 
Receipt by Clerk-Computation of Time-Certiorari. 

Where by consent of the parties a judgment in the Superior Court is 
rendered after expiration of the term in which the action has been 
tried, and sent by mail to the clerk of the court, with mailed notice to  
the appellant from the judge that this has been done, the time within 
which notice of appeal to the Supreme Court may be given is computed 
from the time the judgment has been received by the clerk, and not from 
the time the appellant has received the judge's notification that he had 
signed the judgment; and where the judge improperly refuses to settle 
the case on appeal for want of statutory notice given to the appellee, a 
certiorari from the Supreme Court will lie. 

CLARK, C. J., dissenting. 

APPEAL by defendants from Adams, J., at Spring Term, 1913, or 
TRANSYL~ANIA. 

This is a petition for a cert iorari  to require the judge of the Superior 
Court to settle the case on appeal, he haring declined to do so 
upon the ground that the defendant had lost his appeal by failing (106) 
to serve his notice of appeal within the statutory time. 

Upon the application to settle the case, his Honor found the facts 
and ruled thereon as follows : 

1. On the last day of the term the exceptions to the report of the 
referee were fully argued by counsel, and a t  the conclusion of the argu- 
ment counsel consented that the court might take the papers to Ashe- 
ville and consider the arguments and the exceptions. 

2. After considering the evidence, arguments, and exceptions, the 
court prepared a draft of the judgment and forwarded i t  to the plaintiff's 
attorney in June, requesting him to confer with an attorney for the de- 
fendant and ascertain whether they could agree on the comnlissioners to 
be appointed. Nothing was heard from the attorneys until after the 
close of the courts in the Fifteenth Judicial District, and the under- 
signed had returned to his home in Carthage. 

3. After considerable correspondence it was finally agreed that the 
judgment might be signed a n p h e r e  in the State and in  vacation. 

4. The judgment was then immediately signed, and at  the request of 
plaintiff's counsel was sent to him at Hendersonville, together with 
other papers in the cause, on 28 June, 1913. At the same time a letter 
was mailed to mT. W. Zachary, one of the attorneys for the defendant, 
a t  Brevard, notifying him that the draft of the judgment originally sub- 

8 5 
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mitted had been signed and sert  to Judge Ewart, plaintiff's attorney. 
W. W. Zachary, attorney for the defendant, had previously written the 
undersigned that he had examined the judgment, and had consented 
that it should be signed, as heretofore stated. 

5. That judgment and other papers in the cause were sent by Judge 
- 

Ewart to the clerk of the Superior Court at 13revard, 30 June, 1913, by 
express, and were received the same day by the express agent a t  Brevard, 

who notified the clerk of their receipt through the postoffice, 1 
(107) July, 1913. 

6. On 30 June Judge Ewart wrote the clerk at Brevard to 
mark the judgment filed as of that date. 

7. On 1 July Judge Ewart wrote N r .  Zachary that he had sent by ex- 
press to the clerk at Brevard the judgment and other papers in the cause, 
and that he could, if he desired, serve notice of appeal on Judge Ewart 
or on the plaintiff. 

8. That the papers sent by Judge Ewart to the clerk by express were 
not prepaid, and the clerk, for this reason, refused to take the papers 
out of the express office, and so notified the defendant's counsel. The 
clerk afterwards changed his mind and took the papers to his office 
on 6 July, but did not notify defendant's counsel until 12 July that 
he had done so. 

9. On 17 July the defendant caused to be served on Judge Ewart a 
notice of appeal from the judgment, and on 31 July caused its state- 
ment of case on appeal to be served upon him. 

10. On 8 August, 1913, the plaintiff's attorney prepared a "counter- 
case and exceptions" and placed this paper in the hands of an officer, 
who made the following return: "Executed the within by reading the 
con te~~ts  to 0 .  W. Clayton, of Zachary & Clayton, attorneys, for 
the defendant, The Toxaway Company. This 8 August, 1913. J. H. 
Pickelsimer, Sheriff, by W. H. Harris, D. S." 

11. 0 1 7  13 August the plaintiff caused to be served on the defendant's 
attorney notice that he would make a motion before the undersigned, at  
Monroe on 25  Sugust, to "strike from the files of the clerk and to dis- 
allow the appeal on the ground that notice was not given within the 
statutory period." 

12. At the same time and place, after notice, the defendant mored to 
adopt its statement and to disallow the exceptions or counter-case of 
plaintiff. 

The court further finds : 
13. That Judge Ewart reserved and did not waive his right to move 

to disallow defendant's statement of case on appeal, by causing the 
counter-case to be served, the counter-case containing the statement that 
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it was "not intended to waire any rights of plaintiff to move to strike 
appeal from the files of the clerk." 

14. A letter mailed at Carthage, 28 June, ~ ~ o u l d  reach Brev- (108) 
vard, the residence of Mr. Zachary, in due course before 1 July. 

15. A letter mailed at Hendersonrille, the residence of Judge Ewart, 
mould reach Brerard in due course within a few hours, there being daily 
trains between these places. 

16. The court finds no eridence in the record that the defendant, 

docket. 
17. The plaintiff did not return the defendant's statement of case on 

appeal with his exceptions or counter-case attached or indorsed, ai?d that 
the same was served as hereinbefore stated within ten days after the 
appellant's statement of case was sexed on appellee. 

The court further finds: 
18. Conceding that the failure of the clerk to take the papers from the 

express office (although the defendant's attorney was notified on 1 
July that the papers had theretofore been sent to the clerk by express) 
cannot be imputed to defendant as laches, still Mr. Zachary, attorney 
for defendant, knew the contents of the judgment, which had previously 
and before signing been submitted to him, and had actual notice of the 
rendition of the judgment by letter from the undersigned, written 28 
June, and from plaintiff's counsel, written 1 July. 

ConcIusion of law : 
The judgment haring been rendered by consent out of term, and in 

1-acation, it was the duty of the defendant, appellant, to take its appeal 
~ r i th in  ten days after notice of the judgment, and as notice of appeal 
mas served on plaintiff on 17 July, more than ten days after notice 
of the judgment, and the statement of the case was served on 31 July, 
the court is of the opinion that neither the notice of appeal nor the 
statement on appeal was seraed within the time required by law, and for 
that reason disallows defendant's appeal, and orders it stricken from 
the files. 

H. G. Ezuart f o r  p l a i n t i f .  
J .  A. .Fferrimon, f o r  defendant .  

AI,LET\', J. I f  the defendant has lost the right to appeal by its (109) 
own laches, in failing to gire the notice of appeal within the 
statutory time, the certornri ought not to issue; and, on the other' 
hand, if the notice mas served in time, i t  is entitled to the writ in order 
that the case may be settled and the appeal heard. 

The defendant knew on 1 July, 1913, that a judgment had been signed 
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d e n ~ i n g  its claim; the judgment reached the office of the clerk of the 
Superior Court on 8 July, 1913, and the notice of appeal was served on 
17 July, 1913. 

I f ,  therefore, time to be counted against the defendant from 1 July, 
when it knew that judgment had been signed, it has lost the right of' 
appeal, because notice thereof was not served within ten days; but 
if from 8 July, when the judgment nTas filed with the clerk, the de- 
fendant has complied mith the statute. 

When a judgment is rendered out of term, the party desiring to re- 
view it must take his appeal "within ten days after notice thereof" 
(Revisal, see. 590)) and within this time must cause notice of appeal 
to be stm-ed on the adverse party. Revisal, see. 591. 

Within ten days after notice thereof, means ten days after notice of 
the rendition thereof, and the determination of the question before us 
depends on whether a judgment out of term is rendered when it is signed 
or when it is filed with the clerk. 

I f  the latter is the correct constiuction, the defendant had notice that 
a judgment had been signed on 1 July, but did not have notice of the 
rendition of a judgment until 8 July. 

The authorities furnish us rery little aid, and as either construction 
is permissible, we are properly influenced by our conception of the 
safest and most convenient rule. 

Many difficulties may arise, which will create confusion and uncer- 
tainty, if we hold that a letter from the judge that he has signed a judg- 
ment is notice of its rendition. Did he write the letter? When? Did 
he mail i t ?  When? Did he change the judgment after writing? Did 
the attorney receive the letter, and when? and other question which, 
in the e~-ent of controversy, the judge, whose acts are being investigated, 
must pass upon. 

Again, the careful and experienced lavyer cannot decide what 
(110) to do until he has seen and read the judgment. H e  takes no 

man's word as to what is in a contract, deed, will, or judgment, 
but must examine the paper before determining upon a line of action. 

Judgments signed out of term are entered as of the term, and in X c -  
Dowel7 v. XcDowell, 92 S. C., 228, it is wid :  "The judgment must 
be entered as of the term of the court at ~ i ~ h i c h  the question to be decided 
or the matter to be acted upon was presented to the court, and the day 
of entry should be noted on the record." And again in the same case: 
('When the judgment shall b- entered, the appellants, if they shall then 
be dissatisfied mith it, mav thereafter, by some appropriate proceeding, 
have it reviewed in this Court." 

I t  mas also held in Harrrll 2 % .  Peeblns. 79 R. C.. 32, that it should ap- 



pear by the record when a judgment signed out of term was rendered 
and when recorded, and in Shackelfo~rd a. Miller, 9 1  N. C., 185, that the 
date of entering should a lmys  be noted on the record. . 

These cases are not authoritative upon the question before us, be- 
cause it is necessary to make the entry upon the docket for other 
purposes than an appeal, but they serae to show that as the clerk is re 
quired to note the date of e n t r ~  on the docket, this furnishes a definite 
and fixed period from which to complete the time. 

That the entry on the docket is important in its relation to the appeal 
seems to be the opinion of the Chief ,Tmtice, who prepared the articles on 
"Appeal and Error," 2 Cyc. He  says on p. 626: "In order that a judg- 
ment may be re r i~wed  by an appellate court, it must be entered in 
permanent form as a record of the court. The entry must be intended 
as an entry of judgment." And he makes the following annotation upon 
the t ~ x t :  "On the consideration of the question as to when the time 
allowed within which to perfect an appeal begins to run, the following 
rulings hare been made as to when a judgment is to be considered 
e n t e r ~ d  : 

"California-When it is 'entered at length in the minute-book (111) 
of the court.' Xat ter  of Pearson, 119 Cal., 27, construing Cal. 
Code. Civ. Proc., sees. 3704, 1715. 
"Yzw York-When it is left with the clerk to be copied into the 

records. Gay 'L;. Gay, 10 Paige (N. P.), 369. 
"Ohio-At the date of filing in accordance with a direction to counsel 

to prepare and file a decree on lines stated, and not at  the time of p c h  
annouiicement and directon. S. v. Seward, 1 6  Ohio Cis. Ct., 443 ; 9 Ohio 
Cir. Dec., 168. 

"Te.cas-When it is entered on the minutes of the court. Xew 
Birmingham Iron, etc.. Co. 11. Hlevens, 12 Tex. Ciu. App., 410. 

"Wisconsin-When it is entered in brief on the minute-book of the 
clerk, though not recorded at length upon the order book. Uren v. 
Wakh, 57 Wis., 98, construing Wis. Rev. Stat., sec. 3042." 

We are, therefore, of opinion that it is the wiser rule, and so hold, that 
the  time for se r~ ice  of notice of appeal begins to run when the judg- 
ment reaches the office of the clerk, and that the petitioner is entitled to 
the writ of ce~tiorari, as prayed for. 

Petition allowed. 

CLARK. C. J., dissenting: This ca'se was argued upon exceptions to 
the  referee's report, and, by consent, Judge ddains JFas to render his 
decision in vacation and ont of the district. The sole question is within 
what time the appeal must be taken from such judgment. 
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Revisal, 590, provides: "The appeal must be taken from a judgment 
rendered out of term, ~i-ithin ten days a f t e r  n o t i c e  thereof." The judge 
finds as a fact, ('Mr. Zachary, attorney for defendant, knew the contents 
of the judgment. which had previously and before signing been sub- 
mitted to him, and had actqra l  n o t i c e  of the rendition of the judgment 
by letter from the undersigned, written 28 June and from plaintiff's 
counsel, mit ten 1 July." 

The judge haring found as a fact that the defendant had recei~~ed 
" a c t u a l  no t i cn "  of the rendition of the judgment 28 June, and again on 

1 July, and knew the contents of the judgment, which had been 
(112) previously submitted to him, it would seem that under the pro- 

vision of the statute, Revisal, 590, the appeal should have been 
taken "within ten days" after such notice. 

His Honor's conclusion of law is as follows, which it seems to me ought 
to be sustained: "The judgment haring been rendered by consent out 
of term, and in ~~acat jon,  it was the duty of the defendant, appellant, 
to take its appeal within ten days after notice of the judgment;,and 
as notice of appeal mas served on plaintiff on 1 7  July, more than ten 
days after notice of the judgment, and the statement of the case tras 
serred on 31 July, the court is of opinion that neither the notice of ap- 
peal nor the statement on appeal mas served within the time required by 
law, and for that reason disallows defendant's appeal and orders it to 
be stricken from the files." 

I t  is true that entering the judgment on the docket mould give con- 
struetiye notice to all parties; but here the judge finds more than that. 
He  finds that the appellant's counsel knew the contents of the judgment, 
haring read it, and that afterwards he had actud n o t i c e  of its rendition 
on 28 June from hinlself and also on 1 July by letter from the opposing 
connsel. This fact is not denied. I f  it had been, the judge would have 
passed upon the facts, which he did anyvay. I t  is not a question, there- 
fore, ~vhether the appellant's counsel receired the notice. He  does not 
deny it, and the judge finds that he did receire it. What more could 
be required? I t  ~ o u l d  be very inconvenient if in such cases nothing 
can be done until the clerk sees fit to record the judgment, which indeed 
would not be actual notice, but only constructire. When there is no notice 
except the constructive notice from filing the judgment in the clerk's 
office, the appeal must be taken within ten days thereafter. But when 
there is actual notice prior to that time, why should the appeal be de- 
layed until there is a constructive notice? 

I t  will be noted that when judgment is rendered at tern1 time notice 
is giwn in open court or within ten d a y  after its rendition, without 
m y  requirement that the clerk shall have recorded the judgment. By 
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what  analogy.or  proris ion of law, v h e n  there is  actual  notice, mus t  t h e  
appel lant  be g h e n  ten days  a f te r  recording a judgment rendered 
b y  c o ~ ~ s e n t  out  of t e r m  ? (113) 

B y  t h e  plain terms of the statute, Revisal, 590, the  appeal  
should be taken "rrithin tell days after not ice  of the  judgment, when 
rendered out of term," and  "within ten  days a f te r  i t s  rendition, when 
rendered i n  term." W h y  should t h e  court  change the  plain letter of t h e  
s ta tu te?  T h ~ r e  is n o  ambiguity i n  t h e  s tatute  whatever. 

Cited: Fislzer v. Torazuuy Co., 165  N. C., 669. 

(Filed 13 December, 1913.) 

1. Wills-Interpretation-Intent-Rules of Coastruetion. 
I n  construing a will, where there is doubt or ambiguity, the true in. 

tent and meaning of the testator should be gathered from the entire in- 
strument, in  accordance mith the rules of law established for the pur- 
pose. 

2. Same-Heir at Law. 
A will should not be so construed as  to disinherit the heir unless this 

has been done by express devise, or from necessary implication from the 
terms of the will. 

3. lTills-Interpretation-Intent-''Un1narried'f-TVords and Phrases. 
Where a devise is made contingent upon the devisee being "unmar 

ried," etc., the word used must be construed with the context and as ;1 

part of i t ;  for expressions of this character are not inflexible in their 
meaning and by proper interpretation should carry out the intent of the 
testator as  gathered from the will. 

4. Wills-Interpretation-Intent-Delisee First Named. 
The first taker in a will is presumably the favorite of the testator, and 

in doubtful cases the gift is to be construed so as to make it  as  effectual 
as  to him as  the language of the will, by reasonable construction, will 
\?-arrant. 

5,  IVills-Interpretation-IntentContingent Limitations-Vesting of Estates. 
The law favors the early vesting of estate, to the end that property 

may be kept in the channels of commerce. Hence a future or executory 
limitation under a devise in a will will not be construed as contingent, 
when, construing the will as a whole, i t  appears that the intent of the 
testator was that i t  should be deemed as  vested. 

9 1 
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Dums v. HINES. 

6. Wills-Interpretation-Intent - Contingent Limitations -aUnmarried"- 
Children of Age-Vesting of Estates. 

A testator devised his lands to  his several children, and first, a certain 
tract of land to his wife for life, then to his daughter C. "during her 
natural life; and should she marry and have children to arrive at the 
age of 21 years, then to my said daughter and her children then living, 
etc.," in fee simple; and i f  my said daughter should die without mar- 
riage and children of the age of 21," etc., then with limitation over to a 
son who was later provided for in the will. The widow of the testator 
being dead, and the daughter C. being alive and having several children. 
one of whom had arrived at the age of 21 years, it is Held, that in accord- 
ance with the intent of the testator as gathered from the terms of the 
will, the fee simple had vested in C. and her children as tenants in com- 
mon, and that they may convey an absolute fee-simple title to the land; 
and, further, that the arrival at full age of any one of t.he children w2s 
sufficient to vest the estate. 

(114) APPEAL by defendants from Whedbee, J., at  December Term, 
of JOKES. 

Controversy submitted upon an  agreed state of facts, as follows: 
1. 7'hat E. B. Isler, late of the county of Jones, some time before 

27 April, 1891, died, leaving a last will and testament, which was duly 
and regularly admitted to probate in said county, a copy of which is 
hereto attached and made a part  of the case. The  second item of the 
will, which is  the material one in  this matter, is  as follows: "I give 
to my wife, Susan C. Isler, the tract of land i n  Jones County on which 
I live, during her natural life or widowhood, and in  consideration thereof 
she is  to raise and educate my  daughter, Carrie F. Isler;  and at the 
death o r  marriage of my said.wife, then I give said tract of land to 
my said daughter, Carrie 3'. Isler, during her natural  l i fe;  and if she 
shall marry  and have children to arrive at the age of 21  years, then my 
said daughter and her children then living, together with the children 
of any deceased child, shall have tract of land absolutely i n  fee simple 

forever. And if my said daughter should die without marriage 
(115) and children of the age of 2 1  years o r  bodily heirs of such 

children, then J give said tract of land to my  son, William B. 
Isler, during his natural life, then to his children absolutely and in fee 
simple forever." 

2. That  Eusan C. Isler, named in the second item of the will, i s  dead; 
Carrie F. Dunn, named in said item, intermarried with her coplaintiff, 
R. B. Dunn, and as a result of the marriage there have been born the 
following children: Pau l  W. Dunn, Lillian F. Lee, Robert I. Dunn, 
Maude Rountree Eunn,  W. Edwin Dunn, Carrie May  Dunn, and Sam 
Augustus Dunn, all of whom are made parties hereto; tha t  of the 
children, P a u l  W. Dunn became 2 1  years of age on 24 October, 1913; 
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that the other children are all under the age of 21, and one of then?, 
to xvit. Lillian F. Lee, has intermarried with A. S. Lee, and the said 
A. S. Lee is also made a partv plaintiff hereto; that further, the said 
R. B. Dunn and 71-ife ha\-e had no children to die learing children up to 
the date when Paul R. Dunn became 2 1  years of age, or to the date 
of this proceeding. 

3. That the estate of E. B. Isler has been fully administered and 
settled, and in the course of such administration a portion of the lands 
qet out in the second paragraph of his 1x41 TI-as duly and legally sold 
for the purpose of paying his debts under a decree of the Superior 
Court of Jones County, entered at Noaember Term, 1693, in an action 
therein pending, entitled "Mrs. S. C. Isler, executrix, v. W. B. Isler 
et al.," the lands so sold being fully set out and described in a deed 
from S. C. Isler, cxccutrix, to Carrie F. Dunn, of record in Jones 
County, book 39, page 330, to which reference is made; and this action 
has no reference to the land contained in said deed, but has reference 
only to the remaining lands mentioned in the second paragraph of the 
 ill of E. B. Isler, deceased, after excluding the lands described in the 
above mentioned deed, which remaining lands it is agreed are susceptible 
of a specific and certain description, but are known as the lands on 
which E. B. Isler lided. or the E. B. Isler home place. 

4. I t  is further alleged in the case agreed that proceedings hare (116) 
been d ~ d y  instituted and prosecuted for a sale of the said land 
so remaining unsold, which are in all respects regular and confer 
a good title, provided plaintiffs are the owners as tenants in common 
of the said land under the d l  of E. B. Isler, by a fair and legal con- 
struction of the second item of the same. That defendants hai-e duly 
entered into an agreement to buy said land, under the order of the court 
appointing a commissioner to sell the same and make title to the pur- 
chasers, but decline to pay the purchase money and take a deed for the 
land, upon the ground that the title is defectiw, the estate of plaintiffs 
not being an absolute one in fee siniple, but contingent upon the death 
of Mrs. Dunn unmarried and without children. The court adjudged 
that a good title can be made, as the plaintiffs are the owners of the 
land in fee simple absolute, and required the purchaser to accept the 
title and the deed therefor upon the terms as to payment of the purchase 
money stated in the judgment. Defendants appealed. 

G. 8. Cowper  for* p l a i n t i f s .  
Rouse  & L a n d  and L o f t i n  & Dlczosor~ for defendants .  

WALKER, J., after statiug the case : The question turns upon the point 
as to what meaning we will gire to the words of the settlement, "without 
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marriage and children of the age of 2 1  years or bodily heirs of such 
children," for there is an ulterior or alternative limitation in  the form 
of an executory devise, to the testator's son, William B. Isler, and should 
those words be construed to mean that if Carrie F. Isler (now Xrs.  
Dunn) dies a widow and without leaving children, the estate could not 
rest absolutely in any one until her death, but would remain contingent 
until that event takes place. But we do not think this can possibly be the 
meaning, in view of the context of the will. 

The main purpose in construing a will, where there is doubt or ambi- 
guity, is to ascertain the true intent and meaning of the testator, and 
in doing so we must be governed by the rules of law established for the 
purpose; otherwise, we would be in no better case than if traversing an 

unknown sea without rudder or compass, and in each particular 
(117) case the court deciding it would be a law unto itself, without 

anything reliable or stable to guide it. One of those rules is, 
that we must look at the whole will, so as to take a broad and compre- 
hensive view of it, and not a narrow or partial one, which would so 
restrict its meaning as to defeat the clear intention. Underhill on Wills, 
sec. 464. There is a cardinal rule, also, that the heir should not be 
disinherited except by express devise or by one arising from necessary 
implication, by which the property is given to another, though the 
right of the testator to omit the heir from his will is not to be denied or 
curtailed. Ibid.,  sec. 466. There are other rules of more or less impor- 
tance. Applying those we have mentioned to this will, what is the 
result 1 

The principal objects of this testator's bounty in this devise were 
undoubtedly his wife, his daughter, and her descendants. His primary 
intention clearly was that the land should go to his daughter and her 
children after his widow's death. How will we best execute this dominant 
purpose? Surely not by holding that the quoted words mean the death 
of his daughter without then having a husband and children, for the 
happening of such an event would carry the estate to his son, who gets 
his share under another clause of the will, and might leave others who 
would have been the testator's descendants and lineal heirs and equally 
entitled to his bounty, reduced to penury and to become objects of charity 
This, if not absurd, would be contrary to all rules of humanity and to 
those common instincts of love and affection which ordinarily control our 
actions. Xot that a testator is required to be a humanitarian, but that 
he is sup~osed to be influenced by natural motives, and he was, because 
the manifestly leading idea of the will i s  equality among his children 
and their descendants. This testator has done what we would expect of 
him under his surroundings and circumstances. His evident intentioil 
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was to prefer his daughter and her children to his son, for whom he 
had already prorided, and therefore in  the first limitation he declared 
that if his daughter Carrie should marry and have children, who attained 
to the age of 21 years, then she and her living children and the children 
of any deceased child should hare a fee simple in the land abso- 
lutely. What does this mean? What else can it mean than that (118) 
the estate is to vest absolutely in fee, in  the lifetime of his 
danghter, when she married and had such children, for he says, in  so 
many words, i t  shall "then" vest. The limitation over was clearly 
intended to refer to the nonhappening of the very same event, which is, 
that at her death, if she should not have been married and should not 
have had children, so that the estate had not already ~ e s t e d  absolutely, 
then and in that case it should go over to his son. What reason can be 
assigned for his changing the nature of the event? If the first one 
named had happened, whereby the estate had vested, why should he wish 
to nullify this provision by substituting another and very different one? 
H e  may do so; but has he done so? is the question. We think not. But 
we are not confined to mere reasoning against such a probability, for 
the authorities are strongly with us in  our view. 

A limitation expressed in the same words was before the Court of 
Chancery of England in 1861 for construction, in  the case of Heywood 
v. Heywood, 30 L. J .  Equity, 155, where i t  was held, Sir John Romilly, 
Master of the Rolls, delivering the opinion, "that a gift over, in  the 
event of daughters dying unmarried, meant 'without ever having mar- 
ried,' and that the superadded words, 'and without issue,' meant 'with- 
out ever having any issue,' and the event having happened, the interests 
had vested, and the children, on whose behalf appointment had been 
made, were entitled to the fund." B-ut i t  must not be understood that 
these words, "unmarried" or "without marriage" and "without children," 
have this inflexible meaning. On the contrary, they must be construed 
with the context and as a part of it, in  the light of all the words of the 
gift and according to the obvious intention of the party using them. 
"The word 'unmarried' (and any equivalent expression, of course) is 
a flexible term, and the meaning is to be ascertained, not by any strict 
rule applied to the term itself, but according to the sense of it where 
the word is used." Maughan ?j. T7inced, 9 I;. J. (1840-41) Equity, 329 
(opinion by Lord Cottenham). These words were there given 
the other meaning, that is, "a dying not then being in a state of (119) 
marriage," because to give it the ordinary meaning of never 
having been married would exclude the heir in favor of the ulterior 
devisee, who was the husband. I t  was held, though, in Mertens v. WalZey 
(sub. aom. I n  re Svgeant),  L. R. 26, ch. 575, decided in 1884: "Al- 
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though the word 'unmarried7 is one of flexible meaning, and may mean 
either 'nerer having been married' or 'not haring a husband,' at the time 
n~hen a gift is to take effect, the fornier is the primary or natural mean- 
ing, and in the absence of any context showing a different intention, 
the word will be so construed." The word "unrv~arried," or its equivalent, 
was also held, in Dalrymple c. Hall, L. R., 16, Ch. (1880-81), p. 715, to 
mean "neaer having been married," according to the ordinary and 
primary sense of the term, and in the absence of context showing a 
contrary intention, "and the gift to the children of testator's brother, 
therefore. did not take effect." See Underhill on Wills, sec. 478. The 
authorities show that the courts have been iiiflueiiced largely by tlie par- 
ticnlar circumstances of the case and the terms in which the intention of 
the tectator is expressed. Fnrther reference may, therefore, be made to 
those c a s s  as indicating a clear drift of sentiment towards our conclu- 
sion, although in some of them the other meaning was given to the ~vords, 
because of qualifying words, such as "a dying without being married 
or !ea~-ing children." X a b e d ? ~  z.. Xfrocle, 3 Vesey, Jr . ,  450 (30 English 
Reports, Full Reprint. 1100) ; I n  w 1-orman's Trust, 3 De G., XcK. 
k- G., star p. 965; Rell c. Plzyn, 7 Vesey, Jr., 435; Wilson v. Buyly, 3 
Broxm H .  of L., 195 ( 1  Eng. Rep., Full Reprint, 1265). 

I n  Pinbury c. Elkin, 1 Peere TVms., 564 (24 Eng. Reports, 518), the 
Lord Chancellor ( P a r k )  said the m-ords "dying without issue" had 
se~~era l  senses. Our case falls under the second of these, which is: 

"Second. Another sense of dying without issue was, if the party died 
~vithout ever having had issue, and that was the sense put upon these 
words in the case of Brett .c. Pildridge, cited in 1 Sid., 102, and in 1 

Keb., 248, 462, m~here a man gave a portion mith his daughter 
(120) in marriage, and the husband corenanted mith the father-in- 

law to repay him £500 part of the portion, if the daughter should 
die without issue 11-ithin t~vo  years after the marriage; the daughter 
had issue within two years, but she, and afterwards her issue, died mitli- 
out issue in the tm7o years; and the case coming on in  chancery was re- 
ferred to the opinion of four judges, ~ ~ h o  all held that the father should 
not hare any of the portion b&ck again, in regard there once had been 
an issue of the marriage. Rell v. Phyn, 7 Ves., 453." 

r e  need not stop to consider ~i~hether  the ~vord "and" in the phrase, 
"should die wl'thout mamiage and children," should be construed as a 
copulative or disjunctive conjunction, as in Brll 1). Plzyn, supra, for 
here both events have taken place, as the daughter, Carrie F. Isler, was 
married and had children, one of whom has attained to full age. 

But there are other important rules of interpretation that should be 
applied to ascertain the real intention. The first taker in a will is pre 
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cumably the favorite of the testator. Rowalt v.  Ulrich, 23 Pa., 388; 
= I p p ~ c t l  by XcIi7a~land, 37 ibid., 300, and in doubtful cases the gift is 
to be construed so as to make it as effectual to hini as possible or as the 
language  ill warrant. WiZson v.  Xclieethan, 53 ibid., 79. And, too, the 
l a x  fhvors the esrly vesting of an estate, to the end that property may 
be kept in the channels of commerce. Underhill on Wills, sec. 861; 
Hilliard v.  Kenrizey, 45 N. C., 221 ;  Galloway v. Ca~te r ,  100 N. C., 111, 
and cases there cited. ''So future or executory liniitation will be re- 
garded as contingent which may, consistently with the intention of the 
testator gathered from the whole mill, be deemed rested." Underhill on 
Wills, see. 861. 

I f  we construe this mill according to these rules, me find that the 
testator favored his daughter and her children in preference to his son, 
as to particular property, and his first solicitation was for them and their 
intere*ts. He therefore provided for an early vesting of their interests, 
when his daughter should niarry and hare children, and as soon as they 
(meaning, of course, one or more of them) should become of full age. 
These two events happened, and the limitation over is made to 
depend, not upon the situation at her death, whether married or (121) 
a widow, or then having children, but upon the prior happening 
of the two contingent events. I f  we should hold that there must 
be children of age at  the death of their mother, it would altogether 
exclude them from the testator's bounty, if those left were under 
age at  that time, in  favor of his son, William B. Isler, who had already 
been fully prorided for in other parts of the will. These facts show 
conclusively that the testator intended that the estate should abso- 
lutely vest in  his daughter and her children as soon as there was a 
child of full age. This interpretation agrees with the rules, that there 
should br an early resting of the estate; that the testator is not presumed 
to intend a disinheritance of a part of his heirs, the first objects of his 
bountv, by a contingent limitation, especially in favor of another, for 
~vhom, it seems, aniple pro~ision is made by the mill. This is most in  
accordance with the intention, to be collected from the whole will, and 
is evidently what the testator really meant. I t  was the failure of the 
particular events described in the first limitation that was to render 
effectual the second or ulterior one. I t  was held in Chrystie v. Phyfe, 
19 K. Y., 361, "that terms used in making a mere substitutional dispo- 
sition of an estate should not be applied so as to alter what is before 
clearly expressed in reference to the same matter." 

The persons interested in this vested estate have been made parties. 
I f  there were any contingent interests among those first designated as 
beneficiaries, excluding the ulterior devisees, the sale under the judicial 
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proceeding would pass a good title, under  the  doctrine of class representa- 
t ion a n d  the acts of 1903, ch. 9 9 ;  Revisal, secs. 1590, 1591. flprings v. 
Scott, 132 N. C., 563;  Anderson v. Willfins, 142 N. C., 1 5 9 ;  Trust Co. 
71. ATicholson, 162 N. C., 257. 

We conclude t h a t  the  judgment  was  corrcct a n d  that t h e  defendants 
mus t  comply with the same. 

Affirnird. 

Cited: Rullocl,. v. Oil Co., 165  N. C., 68 ;  Bank c.  Johnson,  165 
N. C., 309. 

(122 > 
STATE EX ner,. J. P. ECHERD v. C. G. VIELE. 

(Filed 10  December, 1913.)  

I. Quo Warranto-Attorney-General - Consent - Trials - Corresponder~ce- 
Evidence-Questions for Court. 

A letter received, in due course of mail, from the addressee in  reply to 
a letter mailed to him, is prima facie evidence, without further proof, of 
the genuineness of the letter so received; and where a relator, through 
his attorney, in  quo warranto, has mailed a letter to the Attorney-General 
for authority to bring the action, a letter receilied by mail in  reply. 
apparently from the Attorney-General, granting the request, is evidence 
sufficient that such consent had been duly obtained, and presents a ques- 
tion of fact for the court. 

2. Quo Warranto-Election-Returns-Trials-Evidence-Prima Facie Case. 
I n  a n  action of quo wlarranto, impeaching the result of an election to 

the office contested, the return of the poll-holders of the result is prima 
facie evidence of its correctness. 

3. Elections-Quo Warranto-Electors-Qualification-Registration-Pol1 Tax 
-Interpretation of Statutes. 

In  a n  action of quo ?oarranto in which the title to a municipal ofice 
depends upon the result of an election held therein, i t  is competent to 
show that  certain votes for the relator were cast by persons disqualified 
by nonresidence, and that others cast against him were by persons who 
were ineligible for nonpayment of poll tax, required for valid registra- 
tion by Revisal, sec. 2949, though these voters had been admitted to 
registration after challenge. 

4, Qurre: Whether the General Assembly must require the same qualifica- 
tions for municipal suffrage as  for electors in  State and county elections. 
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APPEAL by defendant from C h e ,  J., at Fall  Term, 1913, of 
ALEXANDER. 

A. C. Payne for plaintifl. 
J .  TI'. Burke and L. (I. Calclu~sll for defendant. 

CLARK, C. J. This is a yuo warmnto for the office of mayor of the 
town of Taylorsville. 

The first exception is to the admission of the paper purporting to be 
authority given by the Attorney-General to the relator to bring this 
action, and purports to be signed by the Attorney-General. The 
relator by his attorney placed in the post-oflice at Taylorsrille (123) 
a letter addressed to the Attorney-General of the State, asking 
for permission to bring this action, together mith the requisite bond, 
and received in due course of mail the permit mith what purported to 
be the signature of that office attached. Though he does not testify that 
the signature is genuine, he testifies to the abore facts. I n  McConkey v. 
Gaylord, 46 N.  C., 94, it is held: "A letter receired i n  due course of 
mail purporting to be written by a person in answer to another letter 
proved to have been sent him is prima facie genuine, and is admissible 
in evidence without proof of the handwriting or other proof of its 
authenticity." There being no eridence to the contrary, the court 
properly admitted the paper. There was not properly an issue for the 
jury. n u t  they hare found that the permit was genuine. I t  was a 
"question of fact" for the determination of the court. There is no error, 
however, as the court by its judgment adopted the finding of the jury. 

The returns of the poll-holders showed 49 rotes cast for the relator 
and 51 for the defendant. This action is  brought to impeach this result, 
which is prima facie correct. 

I t  was shown that 1 vote cast for the relator was by a party living 
outside of the town limits. This was properly disallowed, leaving 48 
votes for the relator. The relator mas permitted to prove that a certain 
number of aoters, more than enough to change the result, though 
registered,' had not paid their poll tax for the year ending 1 Max, 1913, 
the election having taken place 6 May, 1913, and he showed bv these 
voters and others that the ballots of the parties named who were be- 
t~reen 2 1  and 50 years of age and had not paid their poll tax were cast 
for the defendant, and vere allowed to rote, though challenged. 

The defendant excepted (1) That the plaintiff was allomd to show 
how these parties roted. This exception does not require discussion. 
( 2 )  That the Constitution does not require that voters in a municipal 
election shall be qualified voters of the State and county, nor is this 
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(124) required by any statute, and hence i t  was not necessaly that these 
voters should have paid the poll tax. 

I t  is not necessary to the decision of this case to pass on the 
power of the General Assembly to require different qualifications for 
electors in municipal elections from those required in State and county 
elections, and the question is too important to be decided without the 
most careful consideration. I n  point of fact, the General Assembly has 
prescribed for city and county elections the following: 

"Rev., 2949. R e g i s t r a t i o n  of vo ters .  It shall be the duty of the board 
of commissioners of eTTery city and town to cause a registration to be 
made of all the qualified voters residing therein, under the rules  a n d  
r egu la t i ons  prescribed for the registration of vo t e r s  f o r  geaeral  elections." 

From this it will be seen that the General Assembly has prescribed 
for municipal suffrage the same rules and regulations as for voters for 
general elections, and that under the statute voters at municipal elections 
must hare  the same qualifications as are required in  general elections, 
i. e., in elections for State and county. Among these qualifications is the 
payment of the poll tax. 

The defendant further contends that the voters having been registered, 
it is not competent to show that they were not qualified voters. This 
point was discussed and settled in P a c e  v. R a l e i g h ,  140 N .  C., 65, in 
which it was held that where it was required that a petition should be 
signed by "one-third of the registered voters therein who were registered 
for the preceding municipal election to order an election," only those per- 
sons were entitled to sign the petition who, besides being lawfully regis- 
tered, also possessed the necessary qualification of having paid the poll 
tax (if liable to poll tax). I f ,  notwithstanding being registered, it could 
be inquired into upon the petition for an election whether they were 
qualified to register, it follows that upon an inquiry as to the true result 
of an election, i t  can be ascertained whether voters, notwithstanding their 
being registered, were qualified to register. 

I n  P a c e  a. R a l e i g h ,  supra ,  the Court said that each person must 
not only be a "registel-ed voter," but also "a registered voter." 

(125) The jury having found that a sufficient number of the regis- 
tered voters to change the result had cast their ballots for the de- 

fendant, who had not paid the poll tax, though liable to such tax, 1 May, 
1913, it is unnecessary to consider the other exceptions. 

The verdict of the jury in faror of the relator and the judgment there- 
on in his faror must be sustained. 

Xo error. 
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E. C. ARMSTRONG v. J. M. KINSELL AXD KATIONAL BANK OF 
NEW BERN. 

(Filed 10  December, 1913.) 

1. Injunctions -Distinctions Abolished - Code Practice - Interpretation of 
Statutes. 

Cnder our Code practice the difference between special and common 
injunctions has been abolished, and they are ancillary to the relief 
sought in the action, and dependent upon service of process upon the de- 
fendant therein in accordance with the modes recognized by statute. 

2. Injunctions-Bills and Notes-Banks and Banking-Nonresident Defend- 
antProcess-Attachment. 

Where the maker of a note brings his action against a nonresident 
payee to impeach his note upon the ground of fraud or false representa- 
tions in  its procurement, and seeks an injunction restraining the payee 
from further negotiating it, and a resident bank, where it  had been de- 
posited, from parting with its possession, it is necessary to show per- 
sonal service of the summons on the nonresident defendant or his duly 
authorized agent, or some act of his amounting to a waiver thereof; and 
the issuance of the restraining order on the bank, depending upon proper 
service of process on the payee, will likewise be dismissed 7%-here a spe- 
cial appearance has been entered for that purpose, and there has been 
no service or waiver of process by the nonresident defendant. The rem- 
edy is by attachment of the note in the hands of the bank, under the 
provisions of Revisal, see. 777, and publication of notice to the nonresi- 
dent defendant based thereon. Bernhardt v. Brown, 118 N. C., 701, cited 
and applied. 

APPEAL b y  plaintiff f r o m  Whedbee,  J., a t  October Term, 1913, (126)  
of CRAVEN. 

Ernes t  M. Green for plaintiff. . 

Charles R. T h o m a s  for defendants.  

CLARK, C .  J. T h e  plaintiff executed to defendant Kinsell tmo notes 
f o r  $400 each, payable a t  the  Nat iona l  B a n k  of N e w  Bern, respectively, 
on  3 J a n u a r y ,  1914, a n d  3 September, 1914, f o r  t h e  balance due on  pur-  
chase of a "merry-go-round" on  which h e  h a d  made a cash payment .  
These notes were deposited wi th  t h e  defendant bank f o r  collection. O n  
a r r iva l  of the  machine, being dissatisfied wi th  i t s  condition, t h e  plain- 
tiff brought th i s  action, alleging false  representation a n d  breach of 
~ v a r r a n t y  and  asking damages t o  t h e  extent of the  balance of t h e  purchase 
money a n d  a n  injunct ion against the  defendant  Kinsell f r o m  negotiat- 
i n g  or  t ransferr ing said notes a n d  against t h e  bank to p re ren t  i t s  par t ing  
w i t h  the  custody thereof un t i l  t h e  fu r ther  orders of the  court. 

T h e  defendant  Kinsell entered a special appearance a n d  asked t o  
dismiss t h e  action and  to r a c a t e  a n d  dissolve the  restraining order, 
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upon the ground that there had been no personal service of the summons 
upon him and no appearance, or acceptance of service, and aeking that 
the injunction be dissolved and that the action be dismissed. 

Under the system of procedure prior to the adoption of The Code, 
injunctions were special or common. The former was where the injunc- 
tion itself was the relief sought, while a common injunction was an 
ancillary proceeding; but under The Code all injunctions are simply 
ancillary ~roceedings and cannot issue except when there is an action 
pending in court, in which jurisdiction has been obtained in one of 
the modes recognized by the statute. These are fully discussed and dis 
tinguished in Rernhardt 2). Brown, 118 N. C., 701. They are: 

( I )  Personal service, or, in lieu thereof, acceptance of service or a 
waiver by appearance. 

(2) PToceedings in rem, in which the court already has jurisdiction 
of the rcs as to enforce some lien or a partition of property in its control, 
and the like. I n  these cases publication of the summons or notice may 

be made, but the judgment has no personal force, not even for 
(127) the costs, being limited to acting upon the property. 

( 3 )  Proceedings quasi in  rem, in which cases the court ac- 
quires jurisdiction by attaching property of a nonresident or of an ab- 
sconding debtor (Winfree v. Ragley, 102 N.  C., 515)) and in  similar 
cases, and the j u d p e n t  has no effect beyond the enforcement of the 
judgment out of the property seized by the attachment. I n  such cases 
publication of the summons or notice may be made based upon the juris- 
diction of the property attached. Revisal, 442 and 442 ( 3 )  ; Grocery 
Co, v. Bag Go., 142 X. C., 174. 

Proceedings in divorce are sui generis, as the judgment therein merely 
declares a personal status, and publication of the summons is allowed 
without the acquisition of jurisdiction by attachment of property, where 
the defendant is a nonresident, the court having jurisdiction of the 
person of the plaintiff. 

The distinction between the above proceedings or niethods of bringing 
parties into court is fully pointed out in Bernharclt v. Brown, supra, p. 
706, with citation of authorities: Yennoyer v. Ili'eff, 95 U. S., 714; 
Winfree v. Bagley, 102 N.  C., 515; Long v. Insurance Go., 114 N.  C., 
466; Heilbetter v. Oil Po., 112 U. S., 294. Bernhardt v. Brown has been 
repeatedly cited; see Anno. Ed. 

I n  this case there was no personal service on the defendant Xinsell 
nor acceptance of service nor waiver thereof by an appearance. He  
entered a special appearance and asked to dissolve the injunction and 
dismiss the proceeding. This is not a proceeding in rpm to enforce any 
lien upon the property or to make partition thereof. Nor has jurisdic- 
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tion been acquired as i11 a proceeding yuasi in Trim, because there has 
been no attachment issued and levied. An injunction granted before the 
issuing of a sunlmons is irregular and will be vacated on motion. Me-  
Arthur r .  X c E n c h i n ,  64 S. C., 72 ; Hirslz c. N7hi tehead,  65 N .  C., 516. 
For a stronger reason, it must be ~ a c a t e d  when no summons has been 
served on Kinsell and jurisdiction has not been acquired either by 
attachment or by the court being in control of the r e s .  

The injunction, therefore, was properly dismissed as to Kinsell (128) 
and also as to the bank, because as to the l a t t e ~  no cause of action 
was stated in the absence of the defendant Kinsell. We see. no 
advantage to the plaintiff in an injunction against the bank nor even 
as against Kinsell, which cannot be had by the attachment when pro- 
cured. Moreover, an injunction as to a nonresident is improvident, for 
i t  can have no effect-usually, at least-except in personam. W a r l i c k  
2. .  Reymolds, 151 N. C., 606. 

Jurisdiction can be acquired as to Kinsell by the service of an attach- 
ment upon the notes (Revisal, 777) and the publication of a notice 
based on the jurisdiction thus acquired. R e s t  v. ilIortgage Co., 128 
N .  C., 351; Grocery Po. v. Bag Po., 142 N. C., 180. I n  W i n f r e e  v. 
R a g l e y ,  102 N. C., 515, it is held in a well considered opinion by 
Sh-phercl,  J., that " ' a  chose i n  action is property, and embraced in  the 
terms of The Code which provides for ser~ice  by publication' when the 
defendant is not a resident of the State, but has property therein." That 
case has been repeatedly cited since. See Anno. Ed. 

I n  this case there was no publication of notice nor acquirement of 
juiisdiction by attachment of the notes. The plaintiff did not ask to 
amend his proceeding by making the attachment and publication, and 
the judgment below disnlissing the action is 

Affirmed. 

A. S .  REES ET AL. v. MRS.  CHARLOTTE GRIMES WILLIAMS. 

(Filed 1 0  December, 1913.) 

Estates-Contingent Lin~itations-Deeds and Conveyances. 
A devise of land to L. with limitation that if she "shall die leaving 

issue surviving her, then to such issue and their heirs forever," but if 
she "shall die without issue surviving her, then the property to return 
to my eldest daughter": Held. the vesting of the estate in remainder 
depended upon the contingency of the death of L. without leaving "issue" 
surviving her, and not upon the death of the testatrix (Revisal, sec. 
1581) ; hence. during the lifetime of L. indefeasible title could not be 
conveyed, for should L. die leaving issue, the title would vest in them. 
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REES v. WILLIAMS. 

(129) APPEAL by defendant from Cooke, J., at Kovember Term, 1913, 
of WAKE. 

This is a controversy without action, submitted upon the following 
facts : 

1. Several years ago Mrs. Jennie L. Lee, mother of the female plain- 
tiffs, and of Harry Lee, the other plaintiff, died leaving a last will and 
testament, which reads as follows, to wit: 

WILXETTE, ILLINOIS, 30 June, 1906. 
Know all men by these presents, I, Jennie Lind Lee, a citizen of the 

United State of America, residing at  present in Wilmette, Illinois, do 
declare this to be my will and testament. 

First. I hereby revoke and annul all wills and codicils by me hereto- 
fore made. 

'My house and lot situated on corner of East and Jones street in 
Raleigh, N. C., I leave to my daughter Jennie Lee; also $1,000 worth 
,of stock at  present invested in the Gibson Manufacturing Company of 
.Concord, N. C. 

I n  case my daughter Jennie Lee shall die leaving issue surviving her, 
then to such issue and their heirs forever; but if my said daughter 
Jennie Lee shall die without issue surviving her, then I desire said 
property to return to my eldest daughter, May Lee Schlesinger, and 
to my son, Harry Lee, to be equally divided between them, or to their 
heirs, share and share alike. 

I bequeath my stock in  the Commercial and Farmers Bank in  Raleigh, 
N. C., to be equally divided between my daughter May Lee Schlesinger 
and my son Harry Lee. 

I also bequeath the sum of $25, and this sum to be taken from the 
interest of said  ropert ties and to be paid over by my executor as he 
thinks best, to a colored man called John, who waited on my husband 
during his last illness. 

I appoint Mr. Henry E. Litchford as my executor of this will, and 
with the power to change the investments if he thinks best for the interest 
of my children; also appoint Mr. Henry E. Litchfield guardian of my 
daughter Jennie Lee. 

X y  son Harry Lee is not to have control of his stock, only to 
(130) spend the interest on it, until he is 35 years old, and then said 

stock is to be turned over to him, if he so desires it. 
JENNIE L. LEE. [SEAL] 

Witnesses : 
SIGMUND L. STRAUSS, Chicago, Ill. 
HOWARD H. HITCHCOCX, Wilmette, Ill. 
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 hi; mill mas duly admitted to probate and of record in Wake County, 
13 April, 1906. 

2. The plaintiff, Jennie Lee Rees, who has intermarried with A. S. 
Rees, is one of the de~isees mentioned in said mill, and said Harry Lee, 
also called Joseph Harry Lee, and Mary Lee Schlesinger, are the other 
devisees mentioned in said will. 

3. The said Jennie Lee Rees and A. S. Rees have no issue now and 
never have had any. B. F. Schlesinger is the husband of Mary Lee 
Schlesinger, and Harry Lee is married, but he and his wife hare 
separated and hare lived separate and apart for some years. 

4. The $25 bequeathed to John has been paid, and the stock in the 
Comniercial and Farmers Bank of Raleigh has been sold and the pro 
ceeds divided under said will between Harry LPP and May Lee Schles- 
inger, said proceeds amounting to sereral thousand dollars. 

5. The plaintiffs have agreed to sell the house and lot mentioned in 
said mill on the corner of East and Jones street in Raleigh, North 
Carolina, to the defendant, Mrs. Willianls, for $7,500, which is a fair  
and adequate price for said lot; but the said defendant refuses to take 
the said property at said price, because she fears that a deed executed to 
her and her heirs in due form by all the plaintiffs is not sufficient to give 
her a fee-simple title. The said purchaser had been advised that there 
is doubt as to whether the said plaintiff, Jennie Lee Rees, has a fee 
simple, and whether she, together with Harry Lee and May Schlesinger 
and her husband, can convey a fee simple, and therefore defendant re- 
fuses to take said deed. 

6. The plaintiffs'hare executed a deed to the said lot to the defendant, 
i t  being in due form .and in fee simple, with the usual covenants of 
warranty, and i t  has been deposited with the clerk for delivery 
when the said sum of $7,500 is paid, a copy being attached (131) 
hereto, marked Exhibit "A," and prayed to be taken as a part  
hereof. 

His  Honor held that the deed of the plaintiffs was sufficient to convey 
a valid title, and rendered judgment in favor of the plaintiffs, and the 
defendant excepted and appealed. 

W i m t o n  d2 Biggs  f o ~  plaintif fs.  
Ernmt Haywood for defendant .  

ALLEX, J. The determination of this appeal depends upon the con- 
struction of the will under which the plaintiffs claim, in which the land 
in  controversy is devised to the plaintff, Jennie Lee, now Rees, with 
the limitation that if she "shall die leaving issue surviving her, then 
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to such issue and their heirs forever," but if she '(shall die without 
issue surviving her," then the property "to return to my eldest daughter," 
etc. 

Do the words "die leaving issue" and "die without issue" refer to the 
death of the devisee in the lifetime of the testatrix, or to the time when 
the devisee dies, whether before or after the testatrix? Did the testatrix 
intend to say. I give this property to my daughter; but if she dies before 
I do, leaving issue, I give it to them; and if she die before I do, without 
issue, I give it to my eldest daughter, etc? or did she intend to give it to 
her, and if a t  her death she left issue, then to them, and if no issue, then 
to the eldest daughter? 

Tho plaintiffs contend that the first is the correct construction, and 
that as the devisee has survived the testatrix, she is the owner of the 
property in  fee. 

The older authorities fully sustain the position of the plaintiffs, and 
a large number of them are collected and discussed in Buchanan v. 
Buchanan, 99 N.  C., 311, where the reason for the rule is stated to be 
that as the limitation is upon an indefinite failure of issue, it is void for 
remoteness; but since the statute of 1827, now Revisal, sec. 1581, the 
rule is otherwise. 

That statute privides that, "Every contingent limitation in any deed 
or will, made to depend upon the dying of any person without heir 

or heirs of the body, or without issue or issues of the body, or 
(132) without children, or offspring, or descendant, or other relative, 

shall be held and interpreted a limitation to take effect when 
such person shall die, not having such heir, or issue, or'child or offspring, 
or descendant, or other relative (as the case may be) living at  the time 
of his death, or born to him within ten lunar months thereafter, unless 
the intention of such limitation be otherwise, and expressly and plainly 
declared in  the face of the deed or will creating i t :  Provided, that the 
rule of construction contained in this section shall not extend to any deed 
or will made and executed before 15 January, 1828." 

Following this statute, it has been held in several cases, as mas said 
by Justice Hoke in Harr~ll v. Hagan, 147 N.  C., 113, that "the event by 
which the interest of each is to be determined must be referred, not to the 
death of the devisor, but to that of the several takers of the estate in 
remainder, respectively, without leaving a lawful heir. Rornegay v. 
Xorris, 122 N. C., 199; Williams v. Lewis, 100 N. C., 142; Buchanan 
2,. Buchanan, 99 N. C., 308," and this language was approved in Perrett 
v. Bird, 152 N. C., 220, and Smith v. Lumber Co., 155 N. C., 389. 

I t  appears, therefore, to be established that since the act of 1827 i t  
cannot be determined who will take under the limitation until the death 
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Jennie  Lee Rees, and  tha t  if she should die  l e a ~ i n g  issue, they would 
t h e  owners of t h e  property devised, and  a s  they  ~17ould not  be bound 
the  deed tendered, i t  does not pass a n  indefeasible title. 

I f  t h e  defendant  should accept the  deed a n d  Mys. Rees should die  
leaving issue, t h e  issue could defeat the  deed a n d  recover the  l and  under  
t h e  l imitat ions i n  t h e  will. 

Reversed. 

Ci ted:  8. c., 165 K. C., 201; B u r d e n  v. Lips i t z ,  166 S.  C., 525; 
Hobgood v. Hobgood,  169 N. C., 489 ; O'Nenl  v. Borders ,  170 N. C., 484. 

(Filed 13 December, 1913.) 

1. f ills-IYidow's Dissent-Qualification as Executrix-Right hot Barred, 
Vhen. 

A widow named in her husband's will as  executrix with other execu- 
tors, who has qualified, but received no benefits made under the pro- 
visions of the will, and who has acted under the advice of her son-in-law, 
an attorney, and with the assurance of the beneficiaries competent to 
make them, that  she would be further provided for than the will directs, 
and by her coexecutors that they would use their best endeavors to pro- 
cure a more adequate provision for her, is not barred of her right to dis- 
sent from the will within six months from the time i t  had been ascer- 
tained that this further provision could not be made; and the position of 
the executors, that they would not be protected from the claims of minor 
beneficiaries, under the circumstances in this case, is held a correct one. 

I. Wills-Bequests-Vested Interest-Husband and Wife. 
A bequest f6r the annual payment of a sum of money to a daughtey of 

a testator, the beneficiary dying after the testator's death, leaving a hus- 
band and children, but no will, is held to  vest the interest in  the child 
named, and a t  her death the payment should be made to the husband. 

APPEAL b~ executors of will f r o m  Cline,  J., a t  October Term,  (133) 
1912, of CATATBA. 

W .  A. Sel f  for executors.  
Council1 d Y o u n t  for Gordon CilZey. 
B. R. Blackwelder  f o r  c h i l c h n .  

CLARK, C. J. T h i s  case was submitted upon facts  agreed, upon  three 
propositions : 

107 
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1 1. Whether the widow was estopped to dissent from the will on 2 
Rovember, 1912, because she had qualified as executrix on 11 May, 1912. 
I t  is agreed as a fact that immediately prior to her qualification sh-. 
advised with her son-in-law, who was an attorney at law, and was ad- 
vised by him and also by her son, a reputable business man, that by 
arrangement among the devisees a further and more adequate provision 
would be made for her than that in the will, and that if it was not 

done she would have a period of six months in which to make 
(134) her election to dissent, and that just previous to her qualification 

she told the other executors that the amount provided for her 
' 

support and maintenance in the will was insufficient, and that they 
assured her that they w o ~ ~ l d  use their best endeavors to procure a more 
adequate provision to be made for her, and that believing that this 
would be done, she qualified as administratrix; that since her qualifi- 
cation she has declined to accept the specific bequest made to her under 
the will, and in the management of the estate she has gone no further 
than to attend the meeting of the executors, discussing the affairs of 
the estate and signing certain checks for the disbursement of money 
for the estate. All the children now living have signed an agreement to 
increase the allowance of $2,000 per year to her, which is provided in 
the will, to $3,500 per year, but she is advised that said agreement is 
insufficient in law to protect the executors in making such additional 
provision for her, and it has been so held in this proceeding. 

The widow having qualified as executrix, relying upon the advice of 
her son and son-in-law, the latter a member of the bar in active practice, 
and upon an assurance of the other executors by which she was led to 
believe that adequate provision would be made for her, which indeed 
the living children have endeavored to do, we think she was entitled to 
enter her dissent, notwithstanding her qualification, which she has done 
within the six months prescribed by the statute, upon finding that the 
assent of the living children would not be a protection to the executors 
in  paying out the additional provision. Richardson v. Justice, 125 N. C., 
410. Tn Simonton v. Houston, 78 N. C., 408, the widow was allowed to 
claim her dower sixteen months after her qualification as an adminis 
tratrix, because she had not been aware that the estate was insolvent 
when she qualified. This last, it is true, was a very unusual case. 

2. Under the third item of the will it was directed that $1,000 a year 
should be paid by the executors to each of testator's children annually 
during the lifetime of his wife. One of said children, Maud E. Cilley, has 
since died, leaving a hqsband and two children, The court 

properly held that this legacy was vested (Guyther v. Taylor, 
(135) 38 N. C., 323 ; Gwen 11. Gwen, 86 K. C., 546), and hence at her 
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death,  intestate, the  payment  should be made  to her  husband (Revisal,  
4 ;  I n  re J ~ a y e r s ,  113 N. C., 545;  Se i l l  z.. 1;C'ilso7.~, 146 N .  C., 245) ; 
subject i n  his  hands, of course, to  t h e  payment  of the debts of h i s  wife, 
i f  any. Bank v. Gilrner, 116 N. C., 701;  Wkitaker  2. H a m i l t o n ,  126 
N.  C., 468. 

3. T h e  paper-writing signed b y  al l  the  l iving children, agreeing t h a t  
t h e  allowance of $2,000 i n  the  will  should be increased to $3,500 an- 
nually, was properly held "insufficient i n  l aw to empower t h e  executors 
to  change the  directions of t h e  testator i n  section 2 of h i s  will, i n  
which he  directed $2,000 a year  t o  be pa id  h e r  i n  lieu of her  dower a n d  
distributive share." There  is, besides, n o  appeal  as  to  th i s  point, .which 
i s  i n  favor  of t h e  executors, I\-ho a r e  the  sole appellants i n  the  record. 

T h e  judgment is, therefore, 
Affirmed. 

-4. P. SMITH v. D. D. WILKINS. 

(Filed 3 December, 1913.) 

1. Taxation-Trade Tax-Peddlers. 
The Legislature has the power to tax trades, which are defined to be a 

tax upon "any emplayment or business embarked in for gain or profit," 
and includes within the definition the tax upon peddlers imposed by 
section 44. ch. 201, Public Laws 1913. 

2. Same-Classification-Legislatire Powers-Constitutional Law. 
In  taxing trades the Legislature may divide them into several classes, 

with different rates of taxation, subject to the limitation that the differ- 
ence in the various rates shall be reasonable and each rate uniformly 
applicable to i ts  respective class, the reasonableness of the classifica- 
tions, with their respective rates, being largely left to legislative discre- 
tion; and in the exercise of this discretion it is not required that  all 
trades be taxed, but the Legislature may tax some of them and refuse 
to tax others. 

3. 'Same Courts. 
The power of the Legislature to provide regulations determining the 

different classes of trades and imposing a different tax on each class will 
not be interfered with unless utterly unreasonably exercised, and while 
the courts will interfere when this power has been exceeded, every pre- 
sunlption is in favor af its proper exercise, and the courts will not other- 
wise declare except in extreme cases and from necessity. 

4. Taxation-Peddlers-Reasonable Classification. 
I t  is held that the difference in classification of peddlers by section 44, 

chapter 201, Public Laws 1913, between those on foot and with vehicles 
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those selling proprietary medicines with free attractions and those with- 
out, etc., furnish reasonable grounds for the classifications made, and the 
several rates of taxation prescribed by the statute. 

6. Taxation-Classification-Uniformity-Exemptions-Constitutional Law. 
The Legislature having the power to tax trades, preserving the uni- 

formity of classification, and to omit some of them, it  is held that section 
44, chapter 201, Public Laws 1913, exempting or excepting those engaged 
in the sale of books, etc., or those exchanging woolen goods for wool, is 
a valid exercise of the legislative discretion. 

6. Same-Drummers. 
Drummers selling by wholesale do not Come within the definition of 

the word "peddler," and hence would not be required to pay the peddler's 
tax prescribed by section 44, chapter 201, Public Laws 1913, should they 
not have been expressly excepted from its provisions. 

7. Constitutional Law-Legislative Acts-Void in  ParLIntent-Interpreta- 
tion of Statutes. 

An act of the Legislature taxing trades will not be declared invalid by 
the Court because i t  exceeded its power in  excluding trades of a certain 
class, unless i t  is evident from its subject-matter that the Legislature in- 
tended i t  to be construed only a s  a whole. Hence, section 44 is not con- 
strued as  unconstitutional because i t  exempts from the peddler's tax, in 
the discretion of the board of county commissioners, "any poor and in- 
firm person," and expressly exempts Confederate soldiers and blind resi- 
dents of the State, i f  i t  be conceded that such exemptions would, as far 
as  beneficial to the class of persons named, be unconstitutional. 

8. Taxation-Exemptions-County Commissioners-Discretion-Constitution- 
a1 Law. 

I t  is held in this case that the discretion vested in the county commis- 
sioners to exempt from the peddler's tax the "poor and infirm" is neces- 
sary to the administration of statutes like section 44, chapter 201, Public 
Laws 1913, and will not be interfered with unless arbitrarily exercised; 
and that  the plaintiff having received his license, could not complain if 
i t  were otherwise. 

9. Commerce-Shipments in Bulk-Separate Packages-Taxation-Peddlers 
-Constitutional Law. 

*Where separate articles are  shipped into this State in larger packages, 
they a re  not the subject of interstate commerce after the bulk has been 
broken here for distribution; and a peddler's tax imposed upon a person 
thus selling these separate articles which have in this manner been 
shipped to him from beyond the State is not an interference with the 
commerce clause of the Federal Constitution. 

(137) APPEAL by  plaintiff f r o m  IYebh, J., a t  J u l y  Term,  1913, of 
CLEVELAND. 

T h i s  is  a controversy .without action, submitted on a n  agreed 
s tatement  of facts, and involving the  val idi ty  of t h e  peddlers' license 
statute, section 44 of the  Revenue Act, chapter  201, Publ ic  Laws 1913. 

110 



IT. C.] FALL TERM, 1913. 

The plaintiff paid the tax under protest, and has brought this action 
against the sheriff to recover the amount paid. 

The statement of facts shom that the plaintiff is engaged in Clereland 
Co~inty in the business of selling proprietary medicines manufactured 
by the W.  T. Ramleigh Medical Company, of Freeport, Ill. The goods 
are put up by the manufacturer in small bottles and packages for use, 
as is usual in the case of proprietary articles, and shipped in bulk to 
the plaintiff, who opens the packages and sells the small bottles and 
packages direct to his customers, trarelilig from place to place. 
d correct analysis of the statute is given in plaintiff's brief as follows : 
"First. Those who travel on foot, $26. 
"Second. Each peddler with horse, ox, or mule, with or without 

vehicle, or with a vehicle propelled by any other power, $7 5. 
"Third. Peddlers of medical and proprietary medicines, whether on 

foot or with a horse, mule, or ox, with or without a vehicle, or 
with a ~eh ic le  propelled by any other power, and no fee or paid (138) 
attraction, $100. 

"Fnurth. Those who peddle medicinal and proprietary preparations 
who have free or paid attractions, $150. 

"Fifth. Every itinerant salesman who exposes for sale upon the street 
or in a house rented temporarily for that purpose, goods, wares, or 
merchandise, whether as principal or for another person, $100. 

"Sixth. Each person other than a bona fide citizen of the county who 
shall expose for sale goods, wares, or merchandise in any building 
rented for such purpose for a period of less than one year shall be liable 
to the tax herein imposed upon itinerant dealers: Prozided, however, 
that this sum shall be refunded to him if he continues to do business in 
the county for a period of one year." 

Exemption., or exceptions in the section: 
"First. It provides that 'this section shall not apply to those who sell 

or offer for sale books, periodicals, printed music, ice, fuel, fish, vege- 
tables, fruits, or any article of the farm or dairy, or any article of their 
own individual manufacture, except medicines or drugs.' 

"Second. The board of county commissioners shall have power, at 
their discretion, to exempt from tax under this section 'any poor and in- 
firm person.' 

"Third. And 'shall exempt Confederate soldiers, and such license shall 
be good in any .county in the State.' 

"Fourth. Prod&! ,  this section shall not apply to persons, or their 
agents, engaged in exchanging woolen goods for wool. 

"Sixth. To bona fide residents who are blind." 
The plaintiff contends that the statute is \rod, in that:  
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1. The various classifications of peddlers made in said section are un- 
just, without reasonable grounds therefor, and are arbitrary selections 
made, whereby the plaintiff in this case was required to pay a prohibi- 
tive license fee for doing a legitimate business. 

2. That the exceptjons made whereby certain persons were 
(139) reliered from the payment of said license fee are unconstitu- 

tional, in that they grant special privileges to persons engaged 
in the business of peddling, thereby relieving them of the burden of pay- 
ing a license fee for peddling without any just or reasonable grounds 
therefor. 

3. Sections 44 and 89, when enforced together, are unconstitutional 
and void, because they authorize the county commissioners of the various 
counties of the State to levy a peddler's license tax, in their discretion, 
of $100 for the State and $300 for the county, which said sum of $200 is 
excessive, confiscatory, prohibitive, and not warranted by the Constitu. 
tion of the State of North Carolina as a revenue measure or as a police 
measure. 

4. Said section is unconstitutional and void in that it delegates to the 
county commissioners of the various counties of the State power in their 
discretion to issue the license upon payment of the tax to the sheriff, as 
this clause in said sat ion is obnoxious to the limitations on the legisla- 
tive power contained in the Constitution of the State of North Carolna. 

8.  Sections 44 and 89, when enforced together, are unconstitutional 
and void as repugnant to that payt of section 8, -4rticle I of the Consti- 
tution of the Cnited States, known as the "Commerce Clause," because 
said sections when so enforced together permit the commissioners of 
the various counties of the State of North Carolina to levy a peddler's 
license tax so high that it operates directly in  restraint of trade; and the 
plaintiff in this case, A. P. Smith, charges that the sum of $200 levied 
upon him as a peddler's license tax by the commissioners of Cleveland 
County, North Carolina, is so excessive, prohibitive, and confiscatory 
that it restrains him from carrying on his business, which is the sale, 
in original packages, direct to the customer, of goods manufactured by 
the W. T. Rawleigh Medical Company of Freeport, Illinois, in  com- 
pliance with the pure food and drug laws of the United States, and 
shipped to him in unbroken packages, in accordance with the intestate 
commerce laws of the United States. 

Judgment was rendered in fayor of the defendant, and the 
(140) plaintiff excepted and appealed. 

J o h n  A .  B u m e s  and R y b u m  & H o e y  for plaintiff. 
D. Z. Sezvton and T .  H.  Culvert,  Assistant Attorney-General,  for 

defendant.  
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ALLEE, J. I n  S .  c. W o r t h ,  116 N .  C., 1010, the Court defines the 
term "trades" as including ' (my employment or business embarked in for 
gain or profit," and while the Constitutjon, Art. V, sec. 3, is mandatory 
upon the General Assembly to l e ~ ? ~  a tax upon all property and by a 
u n i f o ~ m  rule, the authority to tax trades is permissire only, and no 
rule as to the method is prescribed. 

I t  has, howe~er,  been held that the rule of uniformity applies to the 
tax on trades, but onlv to the extent that it must be equal upon all 
persons belonging to the class upon which ~t is imposed. CT'atlin v. 
Tnrboro,  7 8  K. C., 122; Lacy  1%. Pnrking Co., 134 N. C., 671. 

The Legislature can lay a franchise or license tax on some callings, 
and it will not be illegal because some other occupations are not taxed. 
It can lay a fixed tax on some occupations and graduate the tax on others 
by the rolume of business, or in any other mode it  may deem fit. Cobb 
2.. Commissioners. 122 S. C., 307; 8. c. Sfeof inson,  109 N .  C., 730; 8. 
zl. Carter, 129 N. C., 560; S.  T .  French,  109 X. C., 722; Albertson v. 
Wallace,  81 N.  C., 479. 

I t  is within the legislative power to define the different classes upon 
which license taxes are to be levied, and fix the tax required of each 
class. -511 the licensee can demand is that he shall not be taxed at a 
different rate from others in the same occupation, as "classified" by 
legislative enactment. 8. v.. Sterenson,  109 N.  C., 730; Rosenbaum v. 
JTew B e m ,  118 N. C., 83, holding that a separate license tax may be 
imposed on merchants and those dealing in second-hand clothing; 
Schazill v. Charlotte,  118 N. C., 733, holding brokers and pawnbrokers 
different classes upon which distinct license taxes may be imposed. Con- 
nor and Cheshire, p. 270. 

Varying amounts may be assessed upon yocations or employ- 
ments of different kinds ( W o r t h  c. R. R., 89 N. C., 291; 8,  v. (141) 
W o r t h ,  116 N. C., 1007), and the Legislature may make selection 
and is not required to tax all trades. Lucy  c. Packing Go., 134 S. C., 571. 

The tax levied i s  presumed to be reasonable, and its reasonableness 
is usually within the discretion of the General Assembly. S. T. Danen-  
berg, 151 N. C., 721. 

Xany illustrations of the exercise of this power in  this State mill be 
found in Connor and Cheshire on the Constitution, 263. 

I11 R .  R. v. Xnttheacs, 174 U. S., 106, the Court, after recognizing the 
right to classify, says: "It is the essence of classification that upon the 
class are cast duties and burdens different from those resting upon the 
general public. The Tery idea of classification is inequality, so that 
it goes without saying that the fact of inequity in no manner determines 
the matter of constitutionality." 
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I t  mas held in Life dssociation v. Mutter,  185 U. S., 327, that placing 
life companies in a different class from mutual benefit associations was 
not arbitrary and rested on sufficient reason, and in Field v. Asphalt CO., 
194 U. S., that it was not the purpose of the fourteenth amendment to 
prevent the States from classifying the subjects of taxation. 

I n  the l i en tucky  Railroad T a x  casn, 115 U.  S., 337, the Court said, 
in  sustaining a classification of property: '(There is nothing in the 
Constitution of Kentucky that requires taxes to be levied by a uniform 
method upon all descriptions of property. The whole matter is left to the 
discretion of the legislative power, and there is nothing to forbid the 
classification of property for purposes of taxation and the valuation 
of different classes by different methods. The rule of equality, in respect 
to the subject, only requires that the same means and methods be 
applied impartially to all the constituents of each class, so that the law 
shall operate equally and uniformly upon all persons in similar circum- 
stances. There is no objection, therefore, to the discrimination made as 
between railroad companies and other corporations in the methods and 

instrumentalities by which the value of their property is ascer 
(142) tained. 

I t  is also said in Gundling v. Chicago, 177 U.  S., 188: "Regu- 
lations respecting the pursuit of a lawful trade or business are of very 
frequent occurrence in the various cities of the country, and what such 
regulations shall be, and to what particular trade, business, or occupa- 
tion they shall apply, are questions for the State to determine, and their 
determination comes within the proper exercise of the police power by 
the State, and unless the regulations are so utterly unreasonable and 
extravagant in their nature and purpose that the property and personal 
rights of the citizen are unnecessarily, and in  a manner wholly arbitrar- 
ily, interfered with or destroyed without due process of law, they do not 
extend beyond the power of the State to pass, and they form no subject 
for Federal interference." 

I t  must appear, however, that the classification has been made, and 
i t  must be based on some difference which bears a just and proper rela- 
tion to the attempted. classification. R. R. v. Ellis, 165 U. S., 165;  
Lacy v. Packing Co., supra; S. v. Danenherg, 151 N.  C., 718. 

The rule which should guide the courts in determining whether the 
legislative department has transcended its powers is also well established. 
I n  Ency. S. S. C. Reports, 1701. 4, pp. 254-5, the author cites many 
authorities in support of the principle that, '(The theory that parties 
have an appeal from the Legislature to the courts, and that the latter 
are given an immediate and general supervision of the constitutionality 
of the acts of the former, is not true. Whenever, in  pursuance of an 
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honest and actual antagonistic assertion of rights by one individual 
against another, there is  presented a question inx-olving the validity 
of any act of any Legislature, State or  Federal, and the decision neces- 
sarily rests on the competency of the Legislature to so enact, the court 
must, in the exercise of its solemn duties, deternline whether the act be 
constitutional o r  not. But  such an  exercise of power is the ultimate 
and supreme function of courts. I t  is legitimate only i n  the last resort, 
and as a necessity in the determination of a real, earnest, and vital con- 
troversy between individuals. . . . The judicial cannot prescribe to the 
legislative department of the Go~ernmen t  limitations upon the exercise 
of its acknowledged powers. That  poTTer has bren or may be abused, or 
that  i t  has not been wisely exercised, or that the measures adopted 
are untimely and inexpedirnt and not the ~ ~ i s e s t ,  best, or  most (143) 
appropriate means to a desired end, is no ground for declaring 
them void, so long as the Legislature had the power to do what i t  actually 
did. Within the limits of its powers, its discretion is  absolute and sub- 
ject to no review by the courts. Courts do not sit in judgment on the 
wisdom of legislative or constitutional enactments. This is a gelleral 
principle; but it is  especially true of Federal courts when they are asked 
to interpose in  a controversy between a State and its citizens." 

We deduce from these authorities: 
(1 )  That  the plaintiff is  engaged in a trade within the meaning of 

the Constitution. 
( 2 )  That  the General Assembly has the power to tax trades. 
( 3 )  That  in the exercise of this power the General Assembly is not 

required to tax  all trades, but may tax some and refuse to tax others. 
(4) Tha t  the General Assembly has the power to make classifications . 

subject to the limitation that  the tax m~ls t  be equal on those in the same 
class, and that  there must be some reason for the difference between the 
classes. 

( 6 )  That  it has the power to provide rrgulations determining the 
different classes. and that  these mill not be interfered with unless utterly 
unreasonable. 

( 6 )  That  if the General Sssembly has exceeded its power, it  is the 
duty of the courts to so declare, but that every presumption is i n  favor 
of the proper exercise of the power of the General Assembly, and the 
courts will not declare otherwise except in extreme cases and from neces- 
sity. 

Applying these principles, we are of opinion that  the differences be- 
tween peddler3 on foot, and with uehicles, peddlers of proprietary medi- 
cines with free attractions and those without, itinerant salesmen 
who expose for sale on the streets or  i n  a house rented temporarily (144) 
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for that purpose, and the other salesmen mentioned, furnish rea- 
sonable grounds for the classifications made in the statute. A similar 
statute Tvas considered in Servonit2 v. Stute, 133 Wis., 231, where the 
Court gives the reasons underlying the classifications made: '(No rea- 
son ~vhich appeals rery strongly to our judgment is advanced why ped 
dlers should not be classified, as in the law in question, according to 
their facilities for going from place to place and carrying their wares. 
The perils to be guarded against in respect to the occupation and the 
contributions that may reasonably be required to the public revenue, 
strongly suggest, if they do not demand, such classification. Certainly 
the Legislature, vithin the boundaries of reason, may well have thought 
that a person trareling about the country plying the vocation of a peddler 
with an equipment consisting of a span of horses and a wagon should, 
both as a matter of police regulation and taxation, pay a greater license 
fee than a person plying the same trade, but traveling about from place 
to place on foot. Not because the former would be more liable to be 
dishonest than the latter, but because of the greater opportunity and 
liability thereof in the one case than in the other, and the correspondillg 
greater liability in the one case than in the other of the harm, if com- 
mitted, being difficult of redress or going entirely without remedy; again, 
not, because the person, as such, traveling with a team should be taxed 
more than one trareling on foot, but since the one in all reasonable prob- 
ability would conduct a much greater business than the other, the tax 
exaction sl~ould bear some practical relation thereto." 

The first and fourth exceptions or exemptions may be considered 
together. 

Keeping in mind that the General Assembly has the power to classify, 
and that it is not required to tax all trades, these exceptions or exemp- 
tions amount to no more than the exercise of the power of classification. 

I n  other words, if the General Assembly has the power to classify, 
based on the difference in the business engaged in, it may place proprie- 

tary medicines in one class, and books, fuel, etc., in another; it 
(143) may tax one of these classes one amount and the other a different 

amount: or it mag tax one and refuse to tax the otheT. 
I t  will also be observed that no one engaged in selling the articles 

enurnc.rated in these exceptions can come in competition with the plain- 
tiff, who is licensed to sdl  medicinal and proprietary medicines. 

The same reasoning applies to the fifth exception or exemption, and 
further as to this, that "drummers selling by wholesale" do not come 
withill the definition of the term "p~ddler" and mould not h a ~ e  been 
included if not specially exempted. 

The second, third, and sixth exemptions will be considered together. 
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h 21 Cyc., 365, the author says : "It is generally held to be allowable 
to exempt from the operation of the statute certain persons who peddle 
their own products or manufactures, such as farmers, butchers, and 
manufacturers; persons under physical disability, and soldiers. So i t  
is held to be proper for the Legislature in the enactment of such statutes 
to discriminate in favor of certain articles by not requiring a license 
to peddle them," and many cases are cited in the note to support the 
text; hut there is also much authority to the contrary, which is referred 
to and discussed in the learned brief of the appellant, notably 8. v. 
Garbruski, 11 Ill., 496; S, v. Sherdoi, 75 Vt., 277; X. c. IT'hifcomb, 122 
T i s . ,  116, holding the exemption of Union soldiers from a peddler's tax 
to be T-oid, and Lnurons v. Anderson, 75  S .  C., 62, \&ere there is a like 
holding as to Confederate soldiers. Rut it is not necessary for us to 
determine the constitutionality of these provisions. as we are of opinion 
they are not so intimately connected with the other parts of the statute 
that they determine the validity of the whole, and courts, out of defer- 
ence to a coordinate de~ar tment  of Government, always refrain from 
passing on a constitutional question except from necessity. 

I n  Riggsbee v. Dtirham, 94 N. C., 800, the Court appronx the doctrine 
stated by Judge Cooley, that "the unconstitutional do not affect 
the constitutional parts of a statute, 'unless all the provisions are (146) 
connected in the subject-matter, depending on each other, operat- 
ing together for the same purpose, or otherwise so connected together 
in  meaning that it cannot be presumed that the Legislature would have 
passed the one without the other.' Const. Lim., 178, 215, with cases 
cited in notes 2 and 3." 

The same principle is declared in S z ~ p e n i m - s  c. Stnnly, 105 U. S., 
312, where the Court says: "The general proposition must be conceded, 
that in a statute which contains invalid or unconstitutional pro~isions, 
t h ~ t  which is unaffected by these provisions, or which can stand without 
them, must remain. I f  the valid and invalid are capable of separation. 
only the latter are to be disregarded. I n  R. R. Companies v. Schutte 
(103 U. S., l l S ) ,  decided at  the last term, this point was pressed upon 
us wit11 much earnestness, and its decision was necessary to the judgment 
of the Court. 'It is contended,' said the Court, 'that as the provision of 
the act in respect to the execution and exchange of the State bonds is 
unconstitutional, the one in relation to the statutory lien on the property 
of the company is also void and must fail. We do not so understand 
the law.' And yet this was a case in which the scheme of exchanging 
the bonds of the State for the bonds of the company, in  order that the 
company might get the benefit of the better credit of the State, was 
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1 accompanied by a mortgage created alone by the statute in favor of 

I the State as her security; and the Court, while holding that the exchange 
of bonds was void, as being in conflict with the Constitution of the State 
of Florida, held that the mortgage which secured the bonds of the com- 

I pany, and which was only a mortgage by operation of the same statute, 
mas valid." 

Thp Confederate soldier is entitled to consideration and recognition 
at  the hands of the General Assembly, and of the State; but it is now 
nearly fifty years since the close of the war, and the gray line has grown 
so thin that those in it bear so small a proportion to the population of 
the State that we cannot think the General Assembly would haae re- 
frained from taxing all peddlers because to do otherwise might im- 

post a tax on the few soldiers who might wish to follow the 
(147) occupation of a peddler; and the same may be said of the infirm 

and blind. 
We are also of opinion that there is no interference with the commerc: 

clause of the Federal Constitution, as it appears from the agreed facts 
that the articles were shipped in large packages to the plaintiff, which 
were opened and the separate articles disposed of. X a c h i n e  Co. ?j. Qage, 
100 U. S., 675; N a y  c. S e t c  Orleans, 178 U. S., 497; Austin v. Tenn. ,  
119 U. S., 352; Cook 1 % .  XamhalZ,  196 U .  S., 269. 

I n  the Machine  C o m p a n y  case a Connecticut corporation, manufac- 
turing sewing machines in that State, maintained an office in the State 
of Te~messer. The company sent out, for the purpose of selling or 
peddling machines, an agent who traveled through the country exhibit- 
ing and offering for sale the company's machines, and i t  was held that 
the agent was liable for the payment of a peddler's license tax. The 
distinctire fact in that casP v7as that the agent would either sell the 
machine he mas exhibiting or would send an order to be filled from 
stock in the possessioll of the State agency within the State of Tennessee. 
The machine being within the State at the time of the sale or contract 
of sale, the transaction was not one of interstate commerce. 

I n  the X n y  ease Xay & Co., merchants at New Orleans, were engaged 
in the business of importing goods from abroad and selling them. I n  
each box or case in n-hich they v7ere brought into this country there 
would be many packages, each of vhich was separately marked and 
wrapped. The importer sold each package separately. The city of 
Kern Orleans taxed the goods after they reached the h?nds of the im- 
porter (the duties haring been paid) and wpre  read^- for sale. Held, 
that the box, case, or bale in which the separate parcels or bundles mere 
placed by the foreign seller, manufacturer, or packer vas  to be regarded 
as the original package, and when i t  reached its destination for trade or 
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sale and was opened for the purpose of using or exposing to sale the 
separate parcels or bundles, the goods lost their distinctive charac- 
ter as imports and each parcel or bundle became part  of the gen- (148) 
era1 mass of property in the State and s6bject to local taxation. 

I n  the _4ustin case it was held that cigarettes, put up ten to the pack- 
age and shipped in a large package 01- basket, became the subject of 
State tax and regulation when the large package reached its destination, 
and this is approved in the Cook case. 

The discretion vested in the commissioners is necessary in the admin- 
istration of statutes like the one before us, and will not be interfered 
with unless exercised arbitrarily; but the plaintiff cannot complain of 
this feati~re of the statute, as license has been issued to him. 

The questions presented hare not been free from difficulty, but upon 
the whole record we are of opinion that the judgment must be affirmed. 

Affirmed. 

C i t d :  S. v. DcL'cZ'S, 171 Ar. C., 813. 

J. W. H E N S L E Y  v. McDOWELL FURNITURE COMPANY. 

(Filed 3 December, 1913.) 

1. Pleadings-Orders-Definiteness - Court's Discretion - Interpretation of 
Statutes. 

While the trial judge is authorized in the exercise of his discretion to 
order that a pleading be made more definite under the provisions of the 
Revisal, see. 496, he may not direct the manner in which this may be 
done. 

2. Same-Indemnity Companies-Copies of Policies-Findings-Direction for 
Pleadings. 

In an action to recover damages for an injury alleged to have been 
negligently inflicted on the defendant's employee, an indemnity company 
was made a codefendant and moved that the complaint be made more 
definite, under the provisions of the Revisal, see. 496, and to an affidavit 
of its president attached a copy of a policy it  alleged to have been in 
force a t  the time. and under which no recovery could be had (Jan-etf  w. 
Trunk Co., 142 N. C., 466). The trial judge stated in his order that no 
denial was made of the truth of the affidavit, and found as a fact the 
copy set out was a true copy of the policy in force at  the time of the in- 
jury. Held ,  a n  order of the judge that a copy of the policy as  thus ascer- 
tained be attached to the complaint as  a part thereof exceeded his 
authority and was reversible error on appeal therefrom, as  plaintiff had 
the right to show what was the contract. The extent of the discretion 
vested in the trial judge and the manner of its exercise discussed by 
W~LKER, J. 

119 
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(149) APPEAL by plaintiff from Just ice ,  J., at September Term, 1913, 
of ~I\ICDOWELL. 

Plaintiff sued for damages resulting from personal injury to himself, 
alleged to have been caused by the negligence of the furniture company, 
one of the defendants. Afterwards the Xaryland Casualty Company 
vas  made a defendant. The following order appears in the case: '(The 
defendant (casualty company) then offers the affidarit of L. J. P. Cur- 
lar, which is filed in the record together with the policies, and the same 
not being denied by affidavit, and the court having found same to be 
true, it moves for a bill of particulars making the pleading as to the 
contract certain, and that the pleading be made more definite and cer- 
tain, which motion is granted and order made that plaintiff be required 
to append such contract or copy thereof to the allegation in his com- 
plaint relating to said company, and that all proceedings in this cause 
be stayed until the complaint is so amended." The affidavit mentioned 
simply alleged that tm7o policies, copies of which are attached, were the 
only indemnity or insurance contracts the company issuea during the 
period stated in them, and one of them vas  in force at  the time of the 
injury. As stated above, the court, upon this simple allegation, required 
the  lai in tiff to make his conilslaint more definite and certain under 
Revisal, sec. 496, and also that he annex thereto a copy of the contract 
set out in affidavit and exhibit. Plaintiff excepted and appealed. 

W. Ii'. Iforgan, Jolznsto?z dZ Xci l 'a iry ,  and C. R. X c B r a y e r  f o ~  
plaintif. 

Pless & T Y i n b o ~ n e  for defendant .  

WALKER, J., after stating the facts: I f  the facts are truthfully stated 
in the affidavit of L. J. P. Cutlar, it is apparent that the Mary- 

(150) land Casualty Company has made no such contract with its 
codefendant, McDowell Furniture Company, as is alleged in the 

complaint, for the reason that the policy, which is set out in full and 
annexed to the affidavit, mill bear no such construction as the plainti3 
has put upon it, but a very different one in fact and in lam; and it may 
be further said that if the contract subsisting between the defendants 
at the time of the illjury is correctly set forth in the copy annexed to 
the affidavit, then the casualty company has been improperly joined as 
a defendant, and if, at the trial, the facts should so appear, the court 
should enter judgment in  its favor and against the plaintiff for its costs, 
and continue the case against the other defendant, or take such other 
measure for its protection, if it shall appear to have been prejudiced by 
the joinder in making its defense before the jury then impaneled to try 
the cause. We must leave these matters largely to the exercise of the 
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presiding judge's discretion, who can better understand the exigencies 
of the particular case, under the circunistances, than we can. He  
should, and no doubt in all cases will, use this discretion with judgment, 
not timidly, but with firmness and courage, and yet judiciously, for the 
purpose intended, so that each of the parties may have a fa i r  and 
impartial trial under the larv and facts, without any extraneouj influ- 
ences or considerations which niav tend to defeat the true and eren 
administration of justice, which is the ultimate and principal object 
of all ~vell ordered judicial systems. 

Judicial discretion, said Coke, is never exercised to give effect to the 
niere will of the judge, but to the mill of the law. The judge's proper 
function, when using it, is to discern according to law what is just in 
the premises. "Discernere per legem quid sit justurn." Osborn i. 

Rank, 9 Wheat., 738. When applied to a court of justice, said Lord 
iblunsfield, discretion nieans sound discretion guided by law. I t  must be 
governed bg rule, not by humor; i t  must not be arbitrary, vague, and 
fanciful, but legal and regular. 1- Burrows, 2539. While the necessity 
for exercising this discretion, in any given case, is not to be determined 
by the mere inclination of the judge, but hy a sound and enlight- 
ened judgment, in an effort to attain the end of all law, namely, (151) 
the doing of even and exact justice, we will yet not supervise it, 
except, perhaps, in extreme circumstances, not at all likely to arise; and 
i t  is therefore practically unlimited. We do not interfere unless the 
discretion is abused. Ja>rrett v. Trunk GO., 142 N. C., 466. 

These observations seem to be necessary in view of what mre said (by 
Justice Hoke) in Clark v. BonsaZ, 157 N. C., 270, a suit brought upon 
a like policy: "In construing contracts of this character, the courts 
hare generally held that if the indemnity is clearly one against loss or 
damage, no action will lie in faror of the insured till some damage has 
been sustained, either by payment of the whole sum or some part of an 
employee's claim; but if the stipulation is, in effect, one indemnifying 
against liability, a right of action accrues when the injury occurs, or, 
in 'sonie instances, when the amount and rightfulness of the claim have 
lueen established by judgment of some court having jurisdiction-this 
according to the terms of the policy; but unless the contract expressly 
provides that i t  is taken out for the benefit of the injured employees 
and the payment of recoveries by them, none of the cases hold that an 
injured employee may, in the first instance, proceed directly against 
the insurance company. I n  all of them, so far  as examined, a right 
of action arising on the policy is treated and dealt with as an asset of 
the insured employer, and, in the absence of an assignment from him, 
the employee cannot appropriate it to his claim, except by attachment 
or bill in the nature of an equitable ji. f a .  or some action in the nature 
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of final process, incident to bankruptcy or insolvency. Certainly this 
position is supported by the great weight of authority," citing many 
authorities to support the proposition thus stated by him. 
d declaration of defendant's president, that the company was insured 

and would have to pay the loss, was held incompetent and excluded by 
this Court in the following language of Justice Broz~n, in Lytton e. 
Xcnufactu~iny Co., 157 N .  C., 331: "I11 addition to the incompetency 
of Little's declarations as mere hearsay, the subject-matter of the decla- 

ration is universally held to be incompetent and disconnected 
(152) with the inquiry before the court. Evidence that the defendant 

in an action for damages arising from an injury is insured in 
a casualty company is entirely foreign to the issues raised by the plead- 
ings and is incompetent. By some courts it is held to be so dangerous 
as to justify another trial, even when the trial judge strikes i t  from 
the record," citing many cases. 

There may, of course, be cases where it can readily be seen that 110 

prejudice has arisen, and, perhaps, others where it will plainly appear 
to be otherwise. I t  is the highest prerogative of the judge, in any court, 
and his bounden duty as well, to see that rights of partie's before the 
law are not prejudiced or impi red  by irrelevant or foreign matters of 
any kind, and for this purpose he is endowed with plenary authority. 
I f  i t  be the judge sitting at  nisi prim, who is exercising this power of 
t,he law to do justice. v7e will not review or revise his orders. but sustain 
them, as in  no case do we review the exercise of discretion unless there 
appears clearly to have been some abuse of it which is prejudicial to 
one of the parties, which, if i t  ever arises, must be of very rare occur- 
rence. But, in  this case, the learned judge, intending doubtless to 
enforce what appeared to him to be the legal rights of the defendant, 
went too far, and required the plaintiff to do something not within his 
polver to require, and thereby transcended the limit of his jurisdiction. 
H e  properly ordered him to amend the complaint by making it more 
definite and certain. Pell's Revisal, sec. 406 and notes; Clark's Code 
(3 Ed.),  sec. 261; 14'ood v. Kincaid, 144 N.  C., 393; Xrnitl~ v. Summer- 
6elcl, 108 N. C., 284; Conley v.  R. R., 109 N. C., 696; Allen v. R. R ,  
120 N. C., 548; Best 7; .  Clyde, 86 N .  C., 4. These cases also hold that 
the motion to make a pleading more definite and certain must be made 
in apt time, and if made after answering or demurring, it comes too 
late, and then falls within the discretion of the judge, who may allow 
it or not, as he may deem best. His  refusal to allow it will not be 
reviewed (Best v.  Clyde, supra); unless it is based upon his supposed 
want of power. Henderson c. Graham, 84 N.  C., 496. This rule is 

analogous to the one m~hich prevails in the courts of equity, that for 
(153) mere impertinence a reference is not granted after defendant has 
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answered or submitted to answer by obtaining an order for time, 
though a reference was allowed for scandal, and, under the later Code - 
System, motions to make a pleading more definite and certain are denied 
if defendant has answered or obtained an extension of time to plead, 
or has done any act legally admitting that a sufficient issue is raised. 

But here, the judge has required plaintiff not only to make his plead- 
ing more definite and certain, which was within his power, but has 
required him to annex a copy of the contract as stated in the affidavit 
offered by defendant. H e  can direct the plaintiff generally holy he 
shall plead, but he cannot plead for him, nor take from him the right 
to plead and show by proof what the contract really is. He  is not bound 
to accept the defendant's version of it. The judge, though, as we hare 
said, may act afterwards, when it does appear certainly what the con- 
tract is, and prevent any prejudice to the defendant by reason of the 
improper joinder, as a defendant, of the casualty company. He  cannot, 
of course, deny to the plaintiff the right to have any disputed fact passed 
upon by the jury. I t  is only when the nature of the contract is either 
admitted or appears beyond question that his discretion, in the interest 
of a fair trial, may be exercised. But whenever this is disclosed, the 
judge may, at any stage of the trial, exercise the discretion lodged in 
him, as justice may require. 

The order is, therefore, modified by sustaining i t  so far as plaintiff 
is required to make his complaint more definite and certain, and vacat- 
ing the other requirements. Each party will pay one-half of the costs 
in this Court. 

Xodified. 

Cited:  W n l t e m  v. L u r n b e ~  Co., 165 S. C., 390; Starr v. Oil Co., ib., 
595; Speed c. P e r r y ,  167 N.  C., 128 ;  X e d l i n  v. Board of Educatiow,, ib. ,  
246;  Lozoe v. Fide l i t y  Co., 170 N .  C., 447. 

C. C. HUMPHRIES v. D. D. EDWARDS. 

(Filed 3 December, 1913.) 

1. Xalicious Prosecution-Prolsablele Cause-Xalice. 
In an action to recover damages for malicious prosecution the plaintiff 

must show a  ant of probable cause in the criminal action, and ms:ice 
in its prosecution. 

2, Same-RTalice Inferred. 
In an action to recover damages for malicious prosecution, malice may 

be inferred from the absence of probable cause, or it may be otherwise 
123 
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established, though malice alone, without the want of probable cause, is 
not sufficient; and where i t  appears that the criminal prosecution was 
with probable cause, the civil action will not lie. 

3. RIalicious Prosecution-Probable Cause-Trials-Questions for Court, 
When the facts are  admitted or established in an action to recover 

damages for malicious prosecution, the question of probable cause for 
the prosecution af the criminal action is one of law. 

4. Xalicious Prosecution-dssanlts-Threats-E~idence, 
Where one is  engaged in doing a lawful act, and is  compelled to desist 

therefrom and retreat by the threats of violence and display of force by 
another having the reasonably apparent present capacity and means of 
carrying his threats into execution or inflict injury, the acts of such per- 
son will be held to be the commission of an assault, as a matter of l ay ,  
in the absence of further evidence as  to a pacific intent on the part of the 
aggressor. 

5. Same-Eridence-Questions for Court. 
In  an action to recover damages for malicious prosecution the only 

evidence upon the question of probable cause for the prosecution of the 
'criminal action for an assault was that the defendant was marking the 
line between his land and that of an adjoining owner, which had been 
plowed over by the tenant of the latter, when the plaintiff appeared, and 
without provocation, and with rocks in each hand, and in a threatening 
attitude, using aggressive language, demanded that he desist from his 
occupation, which, being influenced by the plaintiff's attitude, he did and 
left the place: Held,  as a matter of law the evidence established a prob- 
able cause for the prosecution of the criminal action of assault, and a 
judgment as  of nonsuit in the civil action was properly granted. 

6. Malicious Prosecution-Participation-Eridence-Questions for Court. 
I t  is necessary, in a n  action to recover damages for malicious prosecu- 

tion, that the plaintiff show that the defendant authorized the prosecu- 
tion of the criminal action; and the evidence in this case is held insuffi- 
cient for that purpose, it  appearing that on appeal from the justice's 
court the judgment there taxing the defendant with costs was reversed 
in the Superior Court, whereupon the solicitor voluntarily sent a bill to 
the grand jury, marking the defendant a State's witness. for the same 
assault, resulting in a trial and acquittal, and that the court declined 
the request of the solicitor to adjudge the defendant to be the prose- 
cutor. 

(155) APPEAL b y  plaintiff f r o m  Justice, J., a t  August Term,  1913, 
of RUTHERFORD. 

Action f o r  malicious prosecution. Defendant  h a d  prosecuted the  
plaintiff before a magistrate  f o r  a n  assault upon him, under  the  fol- 
lowing circumstances : Plaintiff was son-in-law of one Dycus, the  la t ter  
hav ing  formerly rented land  f r o m  defendant, a n d  so ploughed it. t h a t  
t h e  furrows obliterated t h e  boundary  l ine between t h e  lands  which 
adjoined. Defendant  went wi th  one Johnson to m a r k  or  stake off the 
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line again, and broke some slats of a fence to use for stakes. While 
they mere engaged in "sighting" the line, Dycus approached them and 
told defendant "to get back." Defendant said, "You must more your 
road off my land," and at  that time Humphries went in the direction 
of the place where they were standing, ~ 6 t h  a morning scythe in his 
hand. dropped the scythe and picked up some rock? and advanced 
towards defendant until he got about 8 feet from him. when he ordered 
him "to get back, and he got back." Plaintiff testified: "One rock 
might have done, but I wanted a pIenty in case I needed them. I did 
not throw the rocks. I got up two of them. They were pretty good 
size little rocks. I just held them in my hands." Dycus, plaintiff's 
witness, testified: "When Humphries came up, I heard something 
right behind me, and I looked and i t  was Mr. Humphries. He  said: 
TOU get back ooer the line.' Edwards replied: 'Who are you?' and 
Hunlphries then said, 'It's none of your business; get back over the 
line,' and Edwards went back." And again: "Edwards was not 
trying to assault any one n-ith the slat. H e  did not attempt to (156) 
assault any one, but had the slat sighting to locate the line. As 
Humphries came up with the rocks, Edwards began to come back off 
and get away from there-he backed off a piece and left. After Edwards 
got off, he hallooed back and asked, 'Who is that fellow?' but Hum- 
phries mould not tell him." 

The court, at the close of the eridence, ordered a nonsuit, on motion 
of defendant, and plaintiff appealed. 

Quinn, Hanzriclc & McRorie for plaintif. 
Webb & ilfull for defendant. 

WALKER, J., after stating the case: The first question is, ~ h e t h e r  
there  as any evidence that defendant prosecuted the plaintiff for the 
assault without probable cause, for in an action of this kind it is necec- 
sary to allege and prove malice, a want of probable cause, and the 
termination of the former s ~ ~ i t  or proceedings. R. R. c. Hardware Co., 
138 N.  C., 114. 

Malice may be inferred from the absence of probable cause, or may 
be otherwise established. Jolznson v. Chambers, 32 N.  C., 287;  Iie17y 
2%. Traction Co., 132 N.  C. ,  369 ; Xerrell v. Dudley, 139 N.  C., 57. And 
then there is general malice and particular malice, defined and care- 
fully distinguished by Justice Hoke in Stanford v. Grocery Co., 143 
N. C., 419; Downing v. Stone, 152 K. C., 525. But i t  is not sufficient 
that there should be malice alone; there must be a want of probable 
cause for the original proceeding, as this is an essential element of his 
case when a party is seeking recovery in this form of action, '(and at  
every stage of that proceeding." The very foundation of the action is 
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that the previous proceeding was resorted to or mas pursued causelessly. 
26 Cyc., 20. 

When i t  appears that there was probable cause to induce such original 
suit, the action will not lie, i t  being a full justification that the defend- 
ant had good reason for proceeding in it. Ibid., 20, 21; Jackson ?;. 

Telegraph Co., 139 aT. C., 347; Petty v. Huntington Loan Co., 70 VCT. 
Va., 688. This probable cause is defined in .Moore v. Bank, 140 

(157) N.  C., 293, to be (quoting from the cases) "the existence of cir- 
cumstances and facts sufficiently strong to excite, in a reasonable 

mind, suspicion that the person charged with having been guilty was 
guilty; it is a case of apparent guilt, as contradistinguished from real 
guilt. I t  is not essential that there should be positive evidence at the 
time the action is commenced; but the guilt should be so apparent as 
that i t  would be sufficient ground to induce a rational and prudent man, 
who duly regards the rights of others as well as his own, to institute a 
prosecution," citing Cabiness v. Martin, 14 N .  C., 454; Smith v. Deaver, 
49 N. C., 513; Jaggard on Torts, 616. And again: "A reasonable or 
wen grounded suspicion of the guilt of the accused, based on circum- 
stances sufficient to justify a reasonable belief thereof in the mind of a 
cautious and prudent man, is sufficient defense to the action," citing 19 
A. & E.  Enc. (2 Ed.), 659 ; Stacey v. Emery, 97 U. S., 642 ; Fergusom 
v. Arnow, 142 N. Y., 580. 

When the facts are admitted, or otherwise established, what is prob- 
able cause becomes a pure question of law. Swaim v. fitafford, 25 
N.  C., 289 ; Moore v. Barzk, supra. This is so thoroughly settled by the 
euthorities that very recently we reiterated i t  with emphasis in Wilkin- 
son v. Wdkinson, 159 N .  C., 265, quoting from Panton v. Williams, 
2 Ad. & El. (N. S.), 169, where it is said: "In an action of this sort, 
the judge must determine whether the facts, if proved, or any of them, 
constitute such cause, leaving i t  to the jury to decide only whether the 
facts, or those inferred from them, exist; and as that is so when the 
facts are few and the case simple, i t  cannot be otherwise when the facts 
are numerous and complicated. I t  would seem, then, that making a 
question on this subject must be regarded as an attempt to move fixed 
things, and cannot be successful either in England or here." 

I n  the light of these principles, let us examine the facts of this case 
and determine their legal character with respect to the cause of action 
under consideration. I t  must be borne in mind that we are dealing 

with a nonsuit, and we must construe the evidence most favorably 
(158) for the plaintiff, and if there is any reasonable inference to be 

drawn therefrom which will authorize his recovery, the judge 
erred in ordering a nonsuit. But me think that there is clearly 
not any such permissible view of the evidence. I t  was said in 8. 1;. 
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Humpton, 63' N.  C., 13:  "An assault is an offer to strike another. I n  
the case before us, the defendant placed himself immediately in front 
of the prosecutor, assumed an attitude to strike, within striking distance, 
in  an angry manner, and turned the latter out of his course. This TTas 
an offer of violence, and constituted an assault, unless there was some- 
thing accompanying the act mhich q~~alified it and indicated that there 
was no purpose of ~~iolence. The only accompaninient of the act wns 
the declaration, 'I have a good mind to strike you.' I f  the declaration 
had been, 'I intend to strike you,' that would not have qualified the act 
favorably for the defendant. Ner if he had said, 'I hare a mind to 
strike you.' I t  is suggested, however, that the expression, 'I haae a 
great mind to strike,' is used to express indecision," but the Court held 
it mould not avail the defendant. And in S. v. Xyerjield, 61 N.  C., 
108. assault is thus defined: "An offer to strike is an act mhich is the 
beginning of the act of striking, and most usually results in a blow, 
as if one draws back his fist or raises a stick, it is violence begun to be 
executed, and amounts to an assault, being 'an offer to strike.' " I t  was 
there held that there was no assault; first, when the offer is explained 
by a declaration showing that there is no intention to strike, and, second, 
when there is no intention, prorided a certain condition is performed 
which the party has the right to impose; but if he has no right to impose 
the condition, i t  is an assault, or if the offer to strike is made with a 
deadly weapon, the law does not allow it to be thus explained, whether 
defendant had the right or not to inlpose the condition. We extract 
the following principle from S. v. Daniel, 136 K. C., 571: "The prin- 
ciple is well established that not only is a person who offers or attemprs 
by violence to injure the person of another guilty of an  assault, but no 
one by the show of violence has the right to put another in fear and 
thereby force him to leave a place where he has the right to be. 
8. v. Hampto.n, 63 N. C., 13; S. v. C h ~ c h ,  63 N. C., 15; 8. z?. (159) 
Rawl~s, 65 N. C., 334; S. v. Shippman 81 N .  C., 513; S. v. Mar- 
tin, 8 5  N. C., 508; 39 Am. Rep., 711; S. ?;. Jefreys, 117 N .  C., 743." 

I t  is not always necessary to constitute an assault that the person 
whose conduct is in  question should have the present capacity to inflict 
injury, for if by threats or a menace of violence which he attempts to 
execute, or by threats and a display of force, he causes another to  
reasonably apprehend imminent danger, and thereby forces him to do 
otherwise than he would have done, or to abandon any lawful purpose 
or pursuit, he con~mits an assault. I t  is the apparently imminent danger 
that is threatened, rather thau the present ability to inflict injury, mhich 
distinguishes violence menaced from an assault. S. v. Jefries and S. o. 
Xartin, supra. It is sufficient if the aggressor, by his conduct, lead 
another to suppose that he mill do that which he apparentlr attempts 
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. to  do. I drchb. Cr. Pr., P1. and Er. (8 Ed. by Pomeroy), 907, 908. -4 
concrete example is there stated as follows: "If, thqrefore, the defend- 
ant had threatened the prosecutor with ~iolence, and the threat had 
been acconlpanied by any show of force, such as drawing a sword or 
knife, or if he had advanced towards the prosecutor in a menacing atti- 
tude, even without ahy weapon, and had been stopped before he deliv- 
ered a blow, and the prosecutor had been put in fear and compelled to 
leave the place where he had the lawful right to be, the assault mould 
hare been complete, although he mas not at the time in striking dis- 
tance." 

I n  the most favorable view of the evidence, me find that defendant 
Edwards was in the quiet and peaceful performance of a perfectly 
lawful act, with his associate, Mr. Johnson. He  had the right to 
restore the obliterated niarks of his line so as to distinguish his land 

u 

from his neighbor's and preserve the evidence of his title and the extent 
of his boundary. While thus engaged, he is approached in a menacing 
manner by two men younger than himself, one much younger, and told 
to stand back, and one of them, the plaintiff in this action and defendant 
in the former prosecution, advances towards him. first with a scythe 

and thenA with large rocks, and, when withih 8 feet of wherk he 
(160) was standing, orders him to get back, and defendant Edwards 

"got back" or retreated from his position, that is, went away 
from and left the place where he had a right to be. There were no " 
qualifying words used by Humphries. Besides, he had a deadly weapon, 
which could have been used effectively in an instant. As we have said, 
there were no explanatory words, showing an intention not to strike, as 
in XyerfielZs case, but, on the contrary, Humphries' attitude towards 
Edwards was a distinctly hostile and aggressive one, and his inter- 
ference was, in lam, unjustifiable. His language clearly shows that he 
intended to use the rocks if Edwards had not retreated and complied 
with a demand he had no right to make. "One rock might have done, 
but I wanted ~ l e n t v ,  in case I needed  then^." He  was an intermeddler, 

L " ,  

when his presence and services were not solicited or needed. 
To the facts of this case the language of the Court in S. c. Rawles ,  

65 N. C., 334, is most appropriate: "The prosecutor was where he had 
a right to be, and had just been engaged in repairing his fences, which 
some one had knocked down, and no one had the right by numbers, 
manner, language, weapons, or otherwise to drire him home by a differ- 
ent path or at a different pace than that which he chose to take. What 
was the prosecutor to do? Was he to stand still and submit to a bai- 
tery? Can the defendants stand in a more favorable light before a 
court of justice merely because their violence was not fully consum- 
mated in consequence of the flight of the prosecutor? Some stress 
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seems to be laid upon the fact that the gun and other ~veapons were 
not taken from the shoulders of those carrying them. As is said in 
8. zl. Clzurch, 63 N. C., 15, that makes no difference, for 'that would 
haae been but the ~ o r k  of an instant, and was not needed to put the 
prosecutor in fear and to interfere with his personal liberty.' " 

The plaintiff, without any legal prorocation, assumed ail aggressive 
attitnde tom-ards defendant, causing him to do what otherwise he would 
not hare done, by putting him in fear if he refused to comply with 
orders. His intention vas  clearly manifest, that is, to use the 
rocks offeiisircly, if defendant did not back away from his posi- (161) 
tion, 11-hich he had the right to occupy. Rut if his hidden inten- 
tion TTas actually pacific, the law judges him by what he did-his acts 
and ~~ords-and b ~ -  the necessary consequences of his conduct. Any 
rational and.prudent man would have concluded that he mas in danger, 
when confronted so suddenly by such a peremptory demand, accom- 
panied by such a defiant mien, and this was sufficient to justify the 
prosecution of plaintiff in the Superior Court, if defendant was respon- 
sible for it or its moving spirit. Plaintiff did not approach him at the 
fence line, so as to inspire confidence in his good intentions, as a peace- 
maker, but he came towards hini as a broiler, with the avowed purpose 
of stirring up strife and of doing violence, if he did not yield his rights, 
and he, therefore, deliberately brought the trouble upon himself. 

But we are of the opinion that the nonsuit was right on another 
ground. There was no sufficient evidence that defendant Edwards insti- 
tuted the prosecution for which he is now sued. He  charged the plain- 
tiff before a magistrate, and the plaintiff was acquitted, and defendant 
taxed with the costs. Upon appeal by him, the order of the justice was 
reuersed, and he was discharged of the costs. The solicitor, i t  appears, 
then voluntarily, so far as the case shows, sent a bill to the grand jury, 
for the same assault, marking defendant Edwards as a State's witness. 
The court mas asked to adjudge him to be the prosecutor, which he 
declined to do. While he was acquitted, it nras incumbent upon plain- 
tiff to show that defendant prosecuted the indictment or authorized its 
I~rosecution at  some stage of it, and this he has failed to do. 

So that, in any view of the facts, the judge correctly ordercd a nonsuit. 
Affirmed. 



IK T H E  SUPREME COURT. [I 64 

(162) 
A. S. ABERNETHY v. W. C. STARNES AND T H E  H E N K E L  

LIVE-STOCK COMPANY. 

(Filed 3 December, 1913.) 

Mortgages-Incorrect Registration-Notice-Bnbsequent Xortgage-Action. 
A chattel mortgage of a bay horse, incorrectly recorded as a bay steer, 

does not give notice to a subsequent mortgagee of the horse of the prior 
encumbrance, and the lien of the second mortgage is prior to that of the 
first, though subsequently registered; and where the first mortgagee has 
obtained possession of the horse under a judgment rendered in claim and 
delivery before a justice of the peace, has sold the horse, satisfied his 
debt and turned the balance of the proceeds over to the second mortga- 
gee, and the justice's judgment has been reversed on appeal, the latter 
may recover so much of the proceeds of sale of the horse from the former 
as will satisfy the balance due on his lien. 

APPEAL by plaintiff from Daniels, J., at May Term, 1913, of CALD- 
WELL. 

Appeal from justice's court to the Superior Court and heard upon 
the following agreed facts : 
1. That on 7 July, 1908, W. C. Starnes executed a chattel mortgage 

to A. S. Abernethy, which mortgage was registered in Caldwell County 
on 11 March, 1908, in Book X on page 331, and the following is n 
copy thereof as the same appears of record: 

I, W. C. Starnes, of the county of Caldwell, in the State of North 
Carolina, am indebted to A. S. Abernethy, of Catawba County, in said 
State, in  the sum of $94, for which they hold my note to be due on 7 
July, 9. D. 1909, and to secure payment of the same, I do hereby con- 
vey to them these articles of personal property, to wit: One top new 
Decatur buggy, one set single buggy harness, both this day bought of 
A. S. Abernethy; also one pair of bay steers, about 6 and 7 years old. 

The above described property is free from encumbrance. 
But on this special trust, that if I fail to pay said debt and 

(163) interest on or before 7 July, A. D. 1909, then they niay sell said 
property, or so much thereof as may be necessary, by public 

auction for cash, first giving twenty days notice at three public places 
in the county, and apply the proceeds of such sale to the dischnrge of 
said debt and interest on the same, and pay any surplus to me. 

Given under my hand and seal, this 7 July, A. D. 1908. 
W. C. STARNES. [SEAL] 

Witness: F. A. ABERXETHY. 
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2. That the one pair of bay steers, as appears upon said record, mas 
not correctly transcribed from the original, but was written in the orig- 
inal '(one pair of bay homes." 

3. That on 26 January, 1909, the said W. C. Starnes executed a 
mortgage to the interpleader, which was correctly copied upon the 
record, and the same is in words and figures as follows: 

I, W. C. Starnes, of the county of Caldmell, in the State of Sor th  
Carolina, am indebted to the Henkel Live-stock Company, of Iredell 
County, in said State, in the sum of $370.40, for which they hold niy 
note, to be due on 1 November, A. D. 1909, and to secure payment of 
the same, I do hereby conxrey to them these articles of personal property, 
to wit: One pair of bronn mare mules about 7 years old, stoutly built, 
with brown noses, weight about 1,800 pounds; one set of double wagon 
harness, made by Flanigan Harness Company (the above this day 
received of them) ; one pair bay horses, about 7 and 8 years old, with 
white hind feet, weight about 2,700 pounds, bought of company, worth 
about $500; one eight-disk Bickford & Huffnian grain drill, bought of 
company, worth about $70. 

The above described property is free from encumbrance. 
But on this special trust, that if I fail to pay said debt and interest 

on or before 1 November, 9. D. 1909, or fail to properly feed or care 
for the above property, then they may sell said property, or so much 
thereof as may be necessary, by public auction for cash, at the 
Firr t  National Bank, Hickory, N. C., or in the county of the (164) 
undersigned mortgagor, first giving twenty days notice a t  three 
public places in the county en here said sale is to take place, as per terms 
of mortgage, and apply the proceeds of such sale to the discharge of 
aaid debt and interest on same, and pay any surplus to me. 

Given under my hand and seal, this 26 January, A. D. '1909. 
TjT. C. STARNES. [SEAL] 

4. That one of the bay horses described in the said mortgage to 
Henkel Live-stock Company was one of the same horses that was con- 
veyed to the plaintiff, A. S. Abernethy. 

5. That the justice of the peace rendered a judgment in favor of the 
plaintiff for the possession of the aaid horse referred to in the next 
preceding paragraph, and the plaintiff, after due advertisement, sold 
the same, under the terms of his mortgage, at which sale the said horse 
TTas purchased by Henkel Live-stock Company for the sum of $140. 

6. That the amount of plaintiff's debt, with cost of sale. and adver- 
tisement, was the sum of $70.20, and the Henkel Live-stock Company 

131 
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receipted for the residue of the amo~ult said horse brought at  said sale 
by its paper-writing in  the following words and figures: 

A. S. ABERNETIIY, 
DEALER I N  

Ei-omes, rllules, Carriages,  Wagons, Harness, Etc. 

HICKORY, N. C., 18 September, 1909. 
Received of A. S. Abernethy $69.80 after deducting the a i i iou~~t  of 

his claim ($70.20), which was secured by first mortgage on one bay 
horse, 7 years old, said mortgage given by W. C. Starnes. 

This horse was this day sold by the said first mortgage at  A. S. dber- 
liethy's stable. The Henkel Live-stock Company being the purchasers 
of said horse, they agree to arrange any other claims or suits or niort- 

gage against said horse or A. S. Abernethy, while he, A. S. hber- 
(165) nethy, was in possession of the horse. The horse was sold and 

turned over to the IIenkel Live-stock Company with the above 
:mount of money. HENIIET, LIVE-STOCII COMPANY, 

By W. I. CALDWELL. 

7. That the plaintiff, A. S. Aberncthy, is a resident of Hickory, N. C., 
and his mortgage was transmitted by mail to the register of deeds of 
Caldwell County, who registered same as llereinbefore set forth, and 
returned same to plaintiff by mail. 
8. That the Henkel Live-stock Company, at the time of taking their 

mortgage, did not actually examine the records of the office of the 
register of decds for the purpose of ascertaining whether or not any 
liens or encumbrances were against W. C. Starnes for the property 
described in their mortgage. 

The foregoing is agreed between the parties to be a true statcinent 
of thc facts necessary to a decision of this cause, and i t  is agreed that 
the judge presiding and holding this term of court may decide the same, 
either in or out of the district as of this term. 

MARK SQUIRES, 
A t t o ~ n e y  for Plai~ztif. 

LAWRENRE WAKEFIELD, 
At torney  for Interpleader .  

Upon the foregoing facts, it is considered and adjudged by the court 
that Henliel Live-stock Conipany recover of plaintiff the sum of $70.20, 
with interest thereon from 18 September, 1909, and the costs of the 
interpleader, Henkel Live-stock Company, to be taxed by the clerk. 

F. A. DANIELS, 
The plaintiff excepted and appealed. J u d g e  Presiding.  
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M a r k  Squ i res  f o r  plaintif f .  
Lawrence Wake f i e ld  for i n t e ~ p l e a d e r .  

BROWN, J., after stating the case: This action, with the ancillary 
claim and  deli^-ery, was brought to recover one bay horse from the 
defendant Starnes. The Henkel Live-stock Company interpleaded, 
claiming the horse under its mortgage, also executed by said defendant. 

The justice of the peace rendered judgment, giaing the horse 
to plaintiff, and the interpleader appealed to the Superior Court. (166) 

Pending the trial of the case in the Superior Court, the plain- 
tiff, having obtained possession under the justice's judgment, sold the 
horse at public sale under the power contained in the mortgage, and the 
Henkel Live-stock Company purchased i t  for $140. 

The plaintiff applied $70.72 to his own mortgage debt, claiming it 
to be the first mortgage, and paid the remainder, $69.80, to the Henkel 
Company. This being insufficient to discharge the Henkel debt and 
mortgage, the litigation is over the $70.72 retained by the plaintiff from 
the proceeds of the sale of the horse. 

I t  is plain that the plaintiff's mortgage on one pair of bay horses was 
not properly recorded. AS registered, i t  described one pair of bay steers. 
This would not give notice to a subsequent mortgagee that the plaintiff's 
mortgage conveyed horses instead of steers. 

As the Henkel mortgage, although subsequent in  execution to the 
plaintiffs, was properly registered, it gave the Henkel Live-stock Com- 
pany the prior lien on the bay horseg. 

Nor is there anything in the receipt dated 18 September, 1909, which 
estops the Henkel Company from pursuing its claim to the $70.72, the 
proceeds of sale of the bay horse. 

Had  the horse not been sold, the Henkel Company would have recor- 
ered the horse itself. As i t  holds the prior valid mortgage, it is entitled 
to the proceeds necessary to satisfy its mortgage. 

Xffirnled. 

(167 
BLUE RIDGE INTERURBAN RAILROAD COMPANY v. R. M. OATES 

AND HENDERSONVILLE LIGHT AND POWER COMPANY. 

(Filed 13 December. 1913.) 

1. Corporations-Repeal of Charter-Legislatire Powers-Constitutional Law. 
By express provision of Article VIII, see. 1, of our Constitution all 

legislative powers conferred upon corporations are taken by them sub- 
ject to the legislative power of repeal. 

133  
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2. Statutes, Interpretation - Vested Rights - Condemnation - Summons- 
Prosecution Bond. 

In  order to acquire a vested right under a statute to condemn lands, 
which has subsequently been repealed, it  is necessary to show a finality 
by judgment in the proceedings before the later act had become effective; 
and where it  appears that the summons was served in time, but that the 
prosecution bond, made a prerequisite by Revisal, 450, was not, no vested 
right in the former statute can be acquired by the further prosecution of 
the condemnation proceedings. 

3. Same-Railroads-Water Rights. 
Chapter 94, Laws 1913, ratified 8 March, 1913, amending chapter 302, 

Laws 1907, excepts from the provisions of the prior act the condemnation 
of "any water-power, right, or property of any person, firm, or corpora- 
tion engaged in the actual service of the general public, where such 
power, right, or property is being used or held to be used or developed 
for use in connection with or in addition to any power actually used by 
such person, etc., serving the general publjc." Held, no vested right was 
acquired under the acts of 1907 by an "interurban railroad company" so 
as  to except i t  from the provisions of the act of 1913, which had only 
issued the summons in condemnation proceedings before the later act 
had become effective. A vested right could have been acquired only by 
final judgment prior to the repealing act. 

4. Condemnation-Trial by Jury-Procedure. 
While ordinarily a jury trial is not required in condemnation proceed- 

ings, except as to the assessment of damages, the general rule does not 
apply where the pleadings put a t  issue the question as to whether the 
character of the lands is such as  to be embraced within the right con- 
ferred or within an exception to that right under the terms of a statute. 

5. Condemnation-Verdict, Directing-Issues of F a c t l p p e a l  and Error- 
Procedure. 

Where the judge erroneously holds that an issue answered by the jury 
was a "question of fact'' and not an issue of fact, in. condemnation pro- 
ceedings, and strikes out the answer found and enters one directly oppo- 
site, not as against the weight of the evidence or in his discretion, it  will 
be held for reversible error, and in proper instances the Supreme Court 
will order that the answer of the jury be reinstated. 

WALKER, J., dissents; BROWS, J., concurs in  dissenting opinion. 

(168) APPEAL by defendants f r o m  Lyon, J., a t  M a y  Term, 1913, of 
HEXDERSON. 

Xanning & Kitchin, Smith & Shiprnan, and Tillett & Guthrie for 
plaintiff. 

James H .  ~Verrimon, Xichael Schrnck, K ~ t t  & Toms, Staton & Rector 
for defendants. 

CLARK, C. J. T h e  Hendersonville Light  a n d  Power  Company was 
chartered i n  1904 f o r  the  purpose of supplying electric l ights  a n d  power 
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to Hendersonville and the surrounding community. I t s  power plant is 
located on Big Hungry Creek near Hendersonville; its lands consisting 
of three small tracts known as Power No. 1, Pomer No. 2, and Power 
No. 3, the first only being fully developed and supplying the electric 
po7Ter used at  this time. The second is partly developed, and the third 
held for development in connection with the others. The company has 
furnished for ten years electric light and power to the people of Hen- 
dersonrille and the vicinity. I n  1912 George E. Laidlaw and others 
obtained a charter in South Carolina under the name of the Manufac- 
turers' Power Company, but finding that they could not condemn water- 
power under our laws, it being prohibited to any water-power company 
to do this by Laws 1907, ch. 74, they organized the Blue Ridge Inter- 
urban Railroad Company, claiming that under the laws of 1907, ch. 
302, haring the power to construct an interurban railroad, they could 
condenln water-powers for that purpose. 

The plaintiffs instituted this proceeding to condemn for their pur- 
poses the tracts No. 2 and S o .  3 above described, belonging to the 
defendants. The summons was dated 27 February, 1913, but the 
prosecution bond which is required by Re~isa l ,  450, to be given 
"before issuing the summons" is dated 10 March, 1913, and (169) 
summons was served on that day on the defendants. 

Chapter 74, Laws 1907, conferring the power of condemnation on 
telephone and electric light and power companies, contains the follow- 
ing provisos: "Provided, that the pomrer given under this act shall not 
be used to interfere with any mill or power plant actually in process 
of construction or in operation; and Provided further, that water- 
polvers, developed or undeveloped, with the necessary land adjacent 
thereto for their development, shall not be taken." Chapter 302, Laws 
1907, authorizes street and interurban railway companies "owning land 
on one or both sides of a stream" as follows : "Whenever such company 
shall not own the entire water front, or all the lands, water or 
other easements necessary to be used in fully developing such water- 
power, then such railroad company shall have the power to acquire any 
other lands, water rights, or easements which may be needed to fully 
develop such ~~ater-power ; and if such company cannot agree with the 
owner or owners for the purchase of such lands, water rights, or other 
easements, the same may be condemned, appropriated, and taken by 
such railway company for that purpose, and the procedure shall be the 
same as that provided by chapter 61, Revigal 1905, entitled 'Railways' 
and relating to the condemnation of lands for railroads." 

I t  would therefore seem that if a company needed a water power to 
produce electric power, and styled itself an electric light and power 
company, it could not condemn the water-power of another for that pur- 
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pose. Chapter 74, Lams 1907. But if it styled itself "a street and inter- 
urban railway company," and should "own land on one or both sides 
of a stream which can be used in developing water-power," it might 
have condemned the additional lands "needed to fully derelop such 
water-power." Chapter 302, L a m  1907. Power Co. v. Whi tney ,  150 
N.  C., 34, held that water-powers could not be condemned in this State, 
being against our public policy as declared by chapter 74, L a m  1907. 

While matters were in  this state, the Legislature enacted chap- 
(170) ter 94, Laws 1913, ratified 8 March, 1913, which TTas entitled 

"An act to amend chapter 302, Laws 1907, relating to the right 
of eminent domain." The amendment consisted in the addition to said 
chapter 302, see. 1, Laws 1907, of the following words: "Provided fur-  
ther, that such company or companies shall not have the power to con- 
demn any water-power, right, or property of any person, firm, or 
corporation engaged in the actual service of the general public, where 
such power, right, or property is being used or held to bc used, or to- be 
deaeloped for use in connection with or in addition to any power actually 
used by such persons, firms, or corporations serving the general public." 
This act, ratified 8 March, 1913, was subsequent to the date in  the 
sumnlons issued by the plaintiff in this proceeding (27 February), but 
was prior to giving the prosecution bond in that case, which is required 
to be done "before the summons is issued," and was also prior to the 
seraice of the summons in this case. At that time the plaintiff had 
acquired no vested right in the land sought to be condemned, and the 
Legislature had the power to withdraw, or repeal, any provision of 
law under which the plaintiffs could have acted, if indeed they were 
authorized to condemn this property by chapter 302, Laws 1907. 

I n  Dyer v. Ellington, 126 N.  C., 945, it is said: "Until the right 
becomes vested, we think it can be destroyed by the Legislature. As 
the laws of one Legislature do not bind another, except in so far  as they 
may be absolute contracts, we must take Revisal, 2330, as merely a 
rule of construction, having no application where the intention of the 
Legislature clearly and explicitly appears to the contrary." I n  Wil- 
l i a m  ?j. R. R., 153 N. C., 365, the Court said: "Where the suit i s  
brought during the life of a statute, and is pending at its repeal, without 
having gone to judgment, the Legislature may, by express terms, take 
away the right of action. Dyer v. Ellington, supra. The power of the 
Legislature to destroy, by a repealing act, a penalty before it has become 

vested by a judgment, is placed upon the ground that it is a right 
(171) created by statute-a favor conferred by legislatire act which 

may be withdrawn by express provision before judgment." 
I n  Pearsall e. R. R., 161 U. S., 637, cited and approred in Bank v. 

Glenn, 163 U.  S., 425, it is said: "Where no act is done under the pro- 
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vision and no rested right is acquired prior to the time mhen it Is 
repealed, the provision may be validly recalled without thereby impair- 
ing the obligation of the contract.'' To same effect R. R. v. Texas, 101 
U.  S., 240. 

The Legislature may alter a pro~is ion of law at any time before the 
rights of parties are settled. Phifer v. Commissioners, 151 S. C., 150; 
8. v. Cantzcell, 142 A'. C., 616. I n  R. R. v. Nesbitt, 10 Howard (L-. S.) ,  
395, it was held that even after the acts required to condemn had been 
performed, except payment of compensation assessed, it vas  competent 
for the Legislature to repeal. Il'ibon ?I. Jenkins, 72 N .  C., 9. 

A man's land should stand condeiuned when, and ouIy ~vhen, erery 
step xhich the law prescribed to that end has been complied with. 
8. r.  Jones, 139 N. C., 839. There is no vested right under an? general 
statute until all necessary steps have been taken. Gaslight CO. 0. Ham- 
ilton, 146 C. s., 269. -1 right is vested when judgment is entered. Dun- 
ham T. dnclrews, 128 N .  C., 213. I t  is mhen the right becomes absolute 
that no subsequent repeal can invalidate it. Copple v. Commissioners, 
138 N.  C., 134. 

Even if the right to condemn water-powers had been conferred upon 
the plaintiff company by a special act of the Legislature, it was com- 
petent for the Legislature to repeal it. The Constitution of North Caro- 
lina, Art. VI I I ,  see. l, prescribes: "Corporations may be formed under 
general laws, but shall not be created by special act except for nlunicipal 
purposes, and in cases where, in the judgment of the Legislature, the 
object of the corporation cannot be attained under general laws. All 
general laws and special acts passed pursuant, to this section may he 
altered from time to time or repealed." This prorision mas placed in 
our Constitution, as i t  has been placed in the constitutions of all the 
other States, lo avoid the effect of the Dartmouth College de- 
cision. which held that the charters of corporations mere con- (172) 
tracts, and not privileges revocable at the will of the State. This 
provision in our Constitution fixes el-ery corporation taking out a 
charter since 1868 with notice that the State has the right to repeal or 
alter such charter a t  will. Wilson 12. Leary, 120 N.  C., 92; Ward v. E. 
City, 121 N. C., 2 ;  CoZemun ?I. R. R., 138 N. C., 354. 

At the time the act of 8 Xarch, 1913, was enacted, the plaintiff had 
filed no prosecution bond nor complaint, and the summons was not 
served. I t  goes without saying that i t  had acquired no vested right to 
condemn the defendants' land and could not do so until judgment had 
been obtained in such proceeding. The matter turns, therefore, on the 
question whether upon the terms of chapter 94, Laws 1913, the land 
in question is subject to condemnation. 

I t  is true that from the decision in R. R. v. Davis, 19 N. C., 451, 
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down to the present it has been held that as to property within the 
scope of condemnation proceedings a jury is not required except as to 
the assessment of damages. But whether or not land comes within the - 
scope of property subject to condemnation is a matter of law depending 
upon the finding of fact by a jury as to the nature of the land sought 
to be condemned, when that is put in issue by the pleadings, as in this 
case. 

If ,  therefore, the tracts Power NO. 2 and Power No. 3 were either 
. "a water-power, right, or property of any person, firm, or corporation, 

engaged in the actual service of the general public, where such power 
or right of property is used or held to be used, or to be developed for 
use in connection with or in addition to any power actually used by 
such person, firms, or corporations serving the general public," it is 
specifically withdrawn from the power of condemnation by chapter 91, 
Laws 1913, as is also a graveyard or other property also exempted from 
condemnation bv the statute. 

The essence o? the defense in this proceeding is that tract, Power No. 
2 ,  m7as such property as was exempted from condemnation by plaintiff 
under chapter 94, Laws 1913. This was an issue of fact which the 

judge properly submitted to the jury, and the jury found that it 
(173) was property which "could be developed as a water-power or 

used as such in connection with or in addition to the power 
actually in use by the defendant company." Upon this verdict judg- 
ment should have been entered for the defendant on that issue. 

There was ample evidence to submit that issue to the iurv. The 
judge did not s e t  aside the verdict as being against the werghi of the 
evidence nor as a matter of discretion, but erroneously held that this 
was a "question of fact," and not an issue of fact, and thereupon struck 
out the response of the jury "Yes" to the tenth issue, that i t  was such 
property, and entered his own response "No" to that issue as a matter 
of law, or rather as a finding of a question of fact which was for the 
court. I n  this he erred. 

The action of the court in this respect is reversed, and the verdict 
of the jury as to the tenth issue must be restored, with directions to 
enter judgment thereon in favor of the defendants as to the tract Power 
No. 2. I t  seems that there is no real controversy over the other tract. 

The defendants need this water-power for their own use, as the jury 
find, upon the evidence. 

Reversed. 

WALKER, J., dissenting: This is a proceeding to condemn a water- 
power for the use of the plaintiff, a public-service corporation. No 
question is raised as to its general right to condemn, as the use is a 
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public one, but defendant avers that the particular property is not the 
subject of condemnation under the terms of Acts of 1913, ch. 94. Ever 
since the case of R. R. v.  Davis, 19 N .  C., 451, was decided in 1837, this 
Court has held with singular unanimity that all questions involved in 
the proceedings are for the court to decide without a jury, unless other- 
wise directed by the Legislature. There is no such provision in this 
instance. There are many cases to this effect, the latest being Luther 
?;. Commissionem, post, 241. Even the assessment of damages is not 
required to be made by a jury, i t  not being a controversy respecting 
property within the meaning of the Constitution. Davis v. R. R., 
supra, per Rufin, C. J. In Abemathy 7;. R. R., 150 N. C., 87, (174) 
where the question was presented, Justice Connor said for a 
unanimous Court: "While in other special proceedings, where an issue 
of fact is raised upon the pleadings, it is transferred to the civil-issue 
docket for trial, in condemnation proceedings the questions of fact and 
lam are passed upon by the clerk, to whose rulings exceptions are noted, 
and no appeal lies until the final report of the commissioners comes in, 
when, upon exceptions filed, the entire record is sent to the Superior 
Court, where all of the exceptions are passed upon and questions may 
be then presented for the first time. R. R. v. Stroud, 132 N .  C., 413; 
R. R. v. Mewton, 133 N.  C., 132; Porter v. Armstrong, 134 N. C., 447; 
Dt~rlzarn v. Riggsbee, 141 N.  C., 128. The reason for this practice is 
discussed in these cases. Pursuant to these decisions, the clerk should 
have found whether the plaintiff was the owner of the land before order- 
ing the appraisemeat. I f  he had found that plaintiff was such owner, 
the clerk would have dismissed the proceeding, and plaintiff could have 
appealed. I f  the clerk had found the plaintiff to be the owner, the 
defendant could have excepted, the clerk mrould have appointed the com- 
missioners, and upon the coming in of the report and exceptions the entire 
record would have been open to review. Assuming that the clerk found 
that plaintii? was the owner, the case mas properly in the Superior Court 
for all purposes. We have held that in proceedings instituted by the 
corp&ation the only issue of fact to be submitted to the jury was the 
amonnt of compensation. 8. R. v. R. R., supra," citing R .  R. v. R. R., 
148 AT. C., 61; R. R. v. Lumber Co., 132 N. C., 644; Durham v. Riggsbee, 
141 N.  C., 128. R e  then says that the judge can, at his discretion, call 
a jury to his aid, but as me know by the settled rule, he is not bound 
by the verdict, but may accept or reject it. 

There are statutes which provide for a jury trial on the question of 
compensation, and some of the decisions proceed upon this ground, when 
referring to it as an issue for a jury. 

This Court has held, contrary to the decisions in some other jurisdic- 
tions, that in the absence of legislation, even the matter of compensation 
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(175) may be tried without .a jury. The order of condemnation, as 
to facts, is not reviewable in  this Court, u-e being bound by 

the finding of the court below. Luther v. Commissioners, supra, 
where the cases are cited; Mewton v. School Committee, 158 R. C., 186. 
The question was fully discussed in S. v. Jones, 139 N .  C., 613. I n  that 
case this Court held that the landowner is not entitled to a iurv trial " " 
upon the question of compensation, unless given by statute, citing R. R. 
v. Newton, 133 N.  C., 134, and 9. v. Lytle, 138 N.  C., 738, in both of 
which the opinions were delivered by the Chief Justice. I t  was also 
held that the condemnor was not required even to wait until compensa- 
tion was made before The Code, sec. 946, was enacted, requiring pay- 
ment before entry. The ATewton case is a strong and decisive one. The 
Court, by the Chief Justice, clearly and emphatically denies the right 
to a jury, even as to compensation, unless it is conferred by statute, and 
says that "our decisions are uniform" upon the subject. The object of 
the law is to expedite the construction of works of internal improvement 
without interruption, says the Court in that case, and especially in the 
same case upon an application for a writ of prohibition. R. R. v. Xew- 
ton, 133 N.  C.. 136. I t  cites the case of R. R. 2;. R. R., 83 N. C.. 499. , , 
with approval, and that involved the very question we have here, that 
it is a question of fact and not an issue of fact, as the defendant sought 
to condemn a part of plaintiff's right of way, and the latter denied that 
i t  was condemnable. I n  the Newton case numerous decisions of this 
Court are cited in support of the conclusion of the Court. I have no 
time, at  this late hour in the term, to discuss the case more at large, 
and to demonstrate the similarity between this case and our former 
decisions. I t  is sufficient to say that even a cursory examination will 
show that we are making a wide departure from this settled principle, 
so important to be preserved for the public good and convenience. The 
Legislature may give the right of trial by jury; but let us wait for its 
action. 

BROWN, J., 'concurs in the dissenting opinion. 
e 

Ciiecl: S. v. Haynie, 169 N.  C., 281; R. ,R. v. Power Co., ib., 472, 
473,474,476,478; s. c,, 171 N. C., 318,319,321. 
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(176) 
J. A. WATSON, GUSRDIAS, v. BLACK MOUNTAIN RAILWAY COMPANY. 

(Filed 3 December, 1913.) 

1. Trials-Continuances-Court's Discretion-New Parties. 
The question of continuance is ordinarily a matter appealing to the 

discretion of the trial judge, and his action in refusing a motion for a 
continuance a s  a matter of right, for making a new party to the action 
at  the instance of the appellant, where no change has thereby been made 
in the pleadings and the issues, and no suggestion that it  would be preju- 
dicial to him to immediately proceed with the trial, i s  not held erro- 
neous. 

2. Same-Prejudice of Rights-Appeal and Error. 
There is no change of parties to an action, in a legal sense, where a 

guardian ad liten% is appointed on the ground of mental incompetency of 
one of them; and where such guardian is appointed and made a party at  
the trial term of the action, without change of pleading, it does not give 
the opposing party a legal right to continue the cause, and the refusal of 
the trial judge to grant his motion is not reviewable on appeal. 

3. Corporations-Segligence-Independent Contractor-Master and Senant- 
Production of Books-Evidence-Trials. 

Where a defendant corporation relies upon the defense of an inde- 
pendent contractor in an action to recover damages for a personal injury 
alleged to have been negligently inflicted, and upon notice produces a t  
the trial the minutes of the stockholders and directors bearing upon the 
employment of the alleged independent contractor, the production of the 
books is a t  least sufficient evidence of genuineness to justify their ad- 
mission on the part of the plaintiff, and are  properly received in evi- 
dence when tendered by him; and it  is held in this case that evidence 
nhich tended to show that one who substantially owned the defendant 
company and was in  a position to change the contract made by i t  with 
him, was not such an independent contractor as would relieve the com- 
pany from liability for his negligent acts. 

4. Naster and Senant-Negligence-Dangerous Work-Independent Contrac- 
tor-Vice-Principal-Instructions to En~ployees-Trials-E~idence-Son- 
suit. 

The plaintiff was engaged a t  the time of his injury for which this 
action to recover damages was brought, in  drilling holes for blasting a 
right of way for defendant's road, using dynamite and powder, and there 
was evidence tending to shos that  the injury was caused by his having 
been directed, by the vice-principal, to drill into a hole in a rock which 
had failed to explode, to clear it  out, while the safe method. followed up 
to that  time, was to use a sharpened stick or the hands for the purpose; 
that in  using the drill the plaintiff relied upon the knowledge or judg- 
ment of the vice-principal, though he was an experienced man in such 
work: Held,  (1) the evidence was sufficient upon the question of de- 
fendant's negligence to take the case to the jury; ( 2 )  the character of 
this class of work is so intrinsically dangerous that  the defense of inde- 
pendent contractor will not avail. A r t 7 ~ w  v. Heni-21, 157 N. C. 402, cited 
and applied. 

141 
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WATSON v. 'R. R. 

6. Trials-Compromise-Evidence-f itness-Bias. 
The defendant corporation was sued to recover damages for personal 

injury to an employee, and under cross-examination its president was 
required to testify, under its objection, as to conversations with the 
plaintiff and his attorneys, in an attempt to compromise the suit before 
trial, and especially as to his statements that plaintiff's attorneys were 
holding up the compromise because of their contingent fee; that under 
the plaintiff's arrangement with his attorneys he had agreed to pay too 
much; that he had approached the plaintiff, when he agreed at a prior 
term of the court not to do so, etc.: Held ,  the evidence was competent 
as bearing upon the bias of the witness in being unduly zealous in the 
defendant's behalf, and having been properly restricted by the trial 
judge to this purpose, its admission was not error. 

(177) APPEAL by defendant from Daniels, J., at April Term, 1913, 
of MITCHELL. 

This is an action to recover damages for personal injury. 
When the case was called for trial, the defendant asked leave to file 

a plea since last continuance, alleging that a guardian had been ap- 
pointed for the plaintiff since the last term of the court on the ground 
of the mental incompetency of the plaintiff. 

The motion was allowed; the guardian, John A. Watson, came into 
court and adopted the complaint heretofore filed. 

The defendant then moved for a continuance on the ground that a 
new party had been made at this term, but in the exercise of its discre- 
tion the court overruled the motion and directed the cause to proceed, 
and the defendant excepted. 

The plaintiff testified, among other things : "I had worked on 
(178) the Carolina, Clinchfield and Ohio Railway, off and on, about 

eight years. I generally drilled, put the loads in  holes and shot. 
I worked mostly with the rock crew. They used dynamite mostly as 
an explosive on the C. C. and 0 .  ; sometimes black powder. I had seen 
a great deal of blasting done with dynamite, and had helped to do it. 
I had about eight years experience in this kind of work. I had blasted 
in mica mines; I had full control and use of the dynamite. I know 
the danger of dynamite and knew the danger when I worked in mica 
mines and used the dynamite myself, and I had worked on other roads 
than the C. C. and 0. I had right smart experience in work on the 
Tennessee Central below Knoxville. I worked on the steel gang most 
of the time. The biggest portion of my life since I have been big 
enough to do public work, I have worked on the rock crew. I have 
farmed a little. On all of these jobs we used dynamite. We used 
powder in the top of the hole generally. We put in powder sometimes 
to shoot with a fuse. I have loaded a good many of these fuses myself 
or loaded the powder. All are supposed to go off a t  once, if there ain't 
nothing wrong. I have had a great deal of experience in helping to 
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clean out holes that had been shot. I have been helping to clean out 
holes when they failed to fire, for a number of years. I was injured on 
16 May, 1911. I have never been able to see anything since that date. 
I do not go about in the country from house to house when court is not 
in session. I never go from one house to another by myself. I never 
ha\-e since I mas injured without some one with me. I knew it was 
dangerous to drill into a hole that had been loaded with dynamite m~ith- 
out it having been cleaned out. I knew it was dangerous if you go 
down to the dynamite. If you happened to strike it, i t  would explode. 
The proper method of cleaning out a hole is to clean it out carefully 
with a swab pole until you get down in order to see if there is any dyna- 
mite in there. You would take a sharp stick, sometimes take a little 
spoon with a little scraper on it, and sometimes take your hands. There 
was no danger if you used a sharp stick. Sometimes you would uqe 
your hands. There was no danger in this method. The only 
dangerous method was drilling in  there. I recollect Mr. Buckley (179) 
coming along before I was injured. He  was my foreman. H e  
hired and discharged the men. Mr. Buckley gave orders as to how the 
work mas to be done. Mr. Buckley hired me. Buckley put me to do 
the work at  this hole. I was there when the blast mas put off. There 
were five or six holes. They mere drilled on the Saturday before that 
and loaded that morning and fired and then they came back and put 
us on that hole and blowed up. Mr. Buckley put us on that hole. The 
first time Mr. Buckley put us to work, he told us to put that hole down. 
H e  told us how far  to put it. H e  told us to put them holes about a 
foot below grade. Manassa Thomas mas working with me. We then 
started to clean the gravel out. Cleaned it out with the stick. Ah*. 
Buckley came along and said, 'Boys, you can't get i t  done that way. 
Gus, you will have to get a drill and hammer i t  down.' We got a drill 
and Xr .  Thomas was holding and I was drilling; we struck five or six 
licks, and i t  exploded. After that explosion I didn't know anything. 
We didn't have any drill when he first came there-kinder swabbing it 
out. There was no drill close to the hole. Mr. Thomas went for the 
drill and brought i t  back. He  was holding the drill and I was ham- 
mering. I stopped cleaning i t  out the way I was cleaning and put the 
drill in and  vent to hammering because I was going to rely on him. I 
thought if there had been any dynamite in that hole, he knew it. I 
was relying on his word. I knew I was working under him, and if I 
didn't obey his orders he would turn us off. I didn't know whether 
there was any dynamite in there or not. I 'lowed he knew or else he 
would never have put me on." 

One of the defenses relied on by the defendant was that the work, in 
doing which the plaintiff was injured, was in charge of Charles L. 
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Ruffin, an independent contractor, and to meet this defense the plaintiff 
served notice on the defendant to produce in court the minutes of the 
meetings of the stockholders and directors of the defendant company. 
Books purporting to be such minutes were produced in response to the 
notice, and offered in evidence by the plaintiff. 

The defendant excepted upon the ground that the books were 
(180) not produced under order of court, but in response to notice. 

The president of the defendant company was exanlined as a 
witness, and aniong other things testified on cross-examination: "I am 
a lawyer and practice in this county, in Yancey, and in other counties. 
I have risen in this case and made objections more by intuition than 
anything else. I did state at the last term of the court that I knew of 
no effort to settle this case, and that none would be made. And I woulcl 
not have made any attempt unless conditions had radically changed. 
As I understand the law, the law wants you to compromise. I ap- 
proached the man to compromise after notice to you and X r .  McBee, 
and I felt at  liberty under all legal ethics to come and approach your 
client. I offered you an amount that your client said was ample, but 
mas not able to accept because he had to pay you so much. I told him 
that all you were after was his money, and I believe it. The negro is 
being maintained by you and Mr. &Bee. I said you were after the 
railroad's money. I think that it is professional, after I went to see 
you gentlenien, and you 'told me that you and I would part right then. . I don't think his Honor could take a right from me authorized by the 
statutes of North Carolina which encourages compromises. I offered 
your client the amount you had made to me over there as we got on the 
train at Toecane. I don't want to go into these things. I want to state 
in regard to the professional ethics-I don't want to go into this thing. 
You know what has actuated me in this cause, and as a matter of fact, 
I hold the signed statement that this man Forney gave to me and that 
his attorneys wanted to hold upon the amount. That they would not 
ratify the statement over there. I don't know but that I told your 
client that he had an improvident contract. I may have stated the 
amount I offered you is ample. He  wanted to take it, but by reason of 
having to pay you men, he said he was held by your contract. I wanted 
to pay that negro all that was right, but I don't think I violated the 
ethics when I attempted to settle it with him. I think I offered him 

and his lawyers what is fair. I think I was justified in going to 
(181) him. I refer to what I offered you down at the coal station." 

The defendant objected to the foregoing evidence in regard to 
the attempt to compromise the case. Objection overruled. Exception 
taken, the court stating: ('This evidence is offered as having bearing on 
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the weight the jury m-ill give the testimony of the witness, and for no 
other purpose, and the jury is not to cnsider it in any other way." 

S t  the conclusion of all the evidence the defendant moved for judg- 
ment of nonsuit, which was denied, and the defendant excepted. 

There are also sewral exceptions taken to the rulings upon the question 
whether Rufin was an independent contractor. 

Verdict and judgment for the plaintiff, and the defendant appealed. 

Hudgi~zs 14. 1T7atson, John C. JIcBee, and Pless & Winbome for 
p la in t i f f .  

James J .  Xc1;aughli~z and J .  Ris Ray f o ~  defendnnt. 

ALI.ES, J. The gtiardian was entered upon the record as a party 
upon the motion of the defendant, and i t  cannot well say that it was 
taken by surprise, nor does it claim that it was not ready for trial, or 
urge any reason for the continuance except as a matter of legal right 
upon a new party being made. 

I f  new parties are made or amendments allowed, which change the 
issues, and a party is not prepared with his evidence to meet the changed 
conditions, he is entitled to a continuance as a matter of right (Dobson 
v. R. R., 129 N. C., 291), but ordinarily the ruling of the judge upon a 
motion for continuance is a matter of discretion and not reviewable, and 
in  this case i t  appears that there was no change i n  the pleadings or 
issues, and no suggestion that it mould be more prejudicial to the de- 
fendant to try at  that time than at  any other. 

We are also of opinion there was no change of parties in a legal sense 
by marking the name of the guardian on the record. 

I t  was said in Tate v. X o t t ,  96 N .  C., 23 : "Generally, an infant can 
maintain an action if he has a just cause of action, just as an adult 
may do, the only difference being in  the mode of conducting it. 
His  action must be brought and prosecuted in his om7n name, and (182) 
i t  is in all respects his, just as if he mere of full age; but it must 
be managed and prosecuted, not by himself, but by his guardian or next 
friend, under the snpervision and control of the court. This is neces- 
sary, because of his presumed lack of discretion and want of capacity 
to understand and manage his own affairs, his inability to bind himself 
and to become liable for costs. The guardian or next friend is not in  
a legal sense a party to the action, although his name appears in the 
record," and this has been approred several times. 

The minutes of the meetings of the stockholders and directors of the 
defendant were properly admitted in evidence. 

Thsy were produced by the defendant pursuant to notice, and this 
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is at least suf ic i~nt  eridri~ce of genuiaencas to justify their admission, 
and the defendant does not say now they are not the minutes. 

These minutes not only furnish evidence that Ruffin was not an inde- 
pendent contractor, but they go far  to establish that he substantially 
owned tlic defendant company, and, as testified to by the president of 
thc company, that he was in a position to change the contract under 
which i t  was claimed he was working, a t  will, as he owned a irr~jority 
of the stock. 

If ,  however, the evidence was incompetent, it would be no ground 
for. a new trial, because the doctrine is well established and is applica- 
ble licrc, that the work at  which the plaintiff was engaged is so intrinsi 
cally dangerous that protection from l i ab i l i t~  will not be afforded by 
an independent contract, and this also disposes of the rarious exceptions 
to the r~~l i i igs  of his Honor, and the exceptions to his charge on the 
question of independent contractor. Arthur z*. Henry, 157 N. C., 402. 

The position of the defendant is undoubtedly true that compromises 
are favored, and that usually evidence of what has been said or done 
in an attempt to settle is not competent, but in this casc i t  was not 
offered as an admission of liability nor to attack the general character 
of the witness, but to show that although his motires might be com- 

mendable to protect a railroad which had been recently organized, 
(153) and which he believed meant much for the development of his 

section, which had theretofore had no railroad facilities, he was 
unduly zealous, and had gone so far  as to approach the client for thc 
purpose of compromising, after agreeing at a prior term of court that 
this would not be done. 

Foi. this purpose the evidence was competent, as bearing on the bias 
of the witness, who had testified to important and material facts in 
behalf of the defendant, and his Honor properly restricted the evidence 
at  the time i t  Toas introduced and again in his charge. 

The motion for judgment of nonsuit ought not to have bcen allowed. 
Thc c~idenee is stronger in behalf of the plaintiff that in Hawis v. 

Qun+ry Co., 137 N.  C., 204, because in this case there is evidence that 
the plaintiff was pursuing a method which W R S  safe, d e n  he mas 
directed by the party in charge for the defendant to adopt another and 
more dangerous method, which caused his injury. The authorities sus- 
taining this proposition are collected in  L?ynch v. R. R., post, 249. 

We haoe examined all of the exceptions, including those not assigned 
as errors in accordailre with the rules of Court, and find 

No error. 

C i t ~ d :  i S t ~ &  11. Grant, 166 N. C., 648; Dunlap v. R. R., 167 K. C., 
670 ;. M o ~ t o n  I - .  TTnfe?* Po., 368 IS. C., 556; Xtricklund v. Lumber Co., 
171 N. C., 736. 146 
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CHARLES S. RICHARDS v. SAM T. HODGES. 

(Filed 10 December, 1913.) 

1. Contracts, Written - Par01 Agreement - Promissory Notes - Statute of 
Frauds. 

Where a promissory note expresses payment to be made in money, a 
parol contemporaneous agreement that i t  was otherwise to have been 
paid, as in this case, by the acceptance of a note of a third person, would 
vary or contradict the writing, and is inadmissible under the statute of 
frauds; but where the evidence tends to show that this note was accepted 
by the payee in  discharge of the original note, i t  would establish an exe- 
cuted agreement if found to be true, and in that  event evidence of the 
parol agreement would be competent as tending to show that the note of 
the third person when accepted was in  payment or discharge of the orig- 
inal one. 

Upon evidence tending to show that the payee of a promissory note ex- 
pressed as payable in money, and given for stock in a corporation, subse- 
quently received and held the note of the corporation for the payment of 
the same debt, and upon the insolvency of the corporation, .proved his 
claim in bankruptcy proceedings and obtained his dividend thereon; in 
an action brought by him upon the original note it  is Held,  that  i t  was 
competent for the defendant to show a parol agreement, made contempo- 
raneously with the making of his note, that  the payee should accept the 
corporation note in  payment and discharge of his obligation, though this 
note accepted ultimately proved to have been valueless. 

APPEAL by plaintiff from Lyon, J., at May Term, 1913, of (184) 
HENDERSON. 

Civil action to recover the amount of certain note8 secured by the 
defendant to the plaintiff for stock in the Bell-Richards Shoe Company. 
The defense is that at  the time the stock was purchased and the notes 
given, plaintiff agreed with the defendant that he would accept four 
notes of the company in full payment and satisfaction of the notes so 
given for the stock, and that this agreement was afterwards carried 
out, and the debt, evidenced by the sixteen notes, thereby settled and 
discharged.. The following synopsis of the evidence is taken from the 
record: Plaintiff and defendant were the majority stockholders in the 
Bell-Richards Shoe Company, a corporation, with places of business 
at Spartanburg, S. C., Chattanooga, Tenn., and Rocky Mount, N. C. 
On 6 August, 1907, they cntered into a contract by which plaintiff 
sold and defendant bought the former's stock in said corporation, paying 
therefor $100 in cash and executing sixteen notes, one for $150 and 
fifteen for $250 each, and stipulating that he mould assume all of the 
liabilities of Mr. Richards in the comlmny. One of said notes was 
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payable every three months, commencing 6 November, 1907. 'Defend- 
ant was permitted to prove that, at  the time of the sale and as part of 

the consideration, plaintiff agreed to take four notes of the Bell- 
(185) Richards Shoe Company in  substitution for the other notes and 

in satisfaction of the same, as the stock was really bought for 
the benefit of the company. A few days after the defendant purchased 
the stock, he sold the Spartanburg store to the other stockholders of the 
corporation, leaving the corporation with places of business at  Chatta- 
nooga and Rocky Mount. On October, 1907, the corporation was ad- 
judged a bankrupt. On 7 November, 1904, the first note matured and 
was protested for nonpayment. The defendant delivered to plaintiff 
four $1,000 notes of the company, dated 29 April, 1907, and due one, 
two, three, and four years after date, respectively. The notes were 
retained by plaintiff and his attorneys for about two years, and were 
then returned to defendant. These four notes purport to be signed by 
the Bell Richards Shoe Company, a corporation then in bankruptcy, by 
the defendant as secretary and treasurer. The notes were payable to 
plaintiff, and bore date more than four months  receding the bankruptcy 
and more than six months preceding delivery. I n  January, 1908, the 
plaintiff filed a claim in bankruptcy against the Bell-Richards Shoe 
Company, basing it, not on the four $1,000 notes made by Hodges in 
December, 1907, but on the sixteen notes of 6 August, 1907, aggregating 
$3,900, which, in  the proof of his claim, he alleged were given for the 
stock in  the company. I n  the proof of claim appears the statement: 
"That the only security held by Charles S. Richards for said debt is 
the following: The signature of Sam T. Hodges to the notes above 
referred to, and the certificates of stock, amounting to $4,000, in the 
Bell-Richards Shoe Company, which have been deposited by the said 
Sam T. Hodges in the First National Bank of Hendersonville, N. C., 
and on which the said Charles S. Richards has a lien." The claim was 
afterwards withdrawn by plaintiff, and he received $98.52 on the capital 
stock sold to Hodges and deposited in  the First National Bank of Hen- 
dersonville, as security for the notes sued on. This action is brought to 
recover $3,750, alleged to be due by defendant on the notes of 6 August, 
1907, which were made by him to plaintiff in accordance with the con- 

tract entered into between them on that date. The defense is that 
(186) the sixteen notes of 6 August, 1907, were paid and satisfied by the 

four $1,000 notes of the corporation given to ~ l a i ~ l t i f f .  
Plaintiff duly objected to all evidence tending to change, vary, or 

contradict the original contract of the parties, which was in writing, 
and i t  being admitted, he excepted. The following verdict was returned 
by the jury: 
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1. Were the notes sucd on given with the understanding and agree- 
ment that the notes of the Bell-Richards Shoe Company in the sum of 
$4,000 should be received and accepted by the plaintiff in the payment 
of the notes sued on ? h s ~ ~ e r :  Yes. 

2. Did the defendant d e l i ~ e r  to the plaintiff notes of the Bell-Richards 
Shoe Company for $4,000 in pursuance of such agreenlent? h s m e r :  
Yes. 

The judge charged the jury as follows: 
"1. Were the notes sued 011 giaen with the understanding and agree- 

ment that the notes of the Bell-Richards Shoe Company, in the sum of 
84,000, should be receiaed and accepted by the plaintiff in payment of 
the notes sued on?  That is a plain question of fact;  the issue presents 
the clear-cut question of fact for you to determine from the evidence, 
and if you find therefrom and by the greater weight thereof, the burden 
being on the defendant Hodges to so satisfy you, that this was the agree- 
ment, that is, that lie and the plaintiff Richards agreed and contracted, at 
the time the notes in suit were signed and delivered to Richards, that 
they should be paid off and discharged by the substitution of the notes 
of the Bell-Richards Shoe Conlpany for $4,000, then you will answer 
the issue 'Tes'; but if the defendant has not so satisfied you from the 
evidence and all the evidence and circumstances, you mill answer the 
issue 'NO.' 

"2. Tf you answer the first issue 'Yes,' the second issue is, Did the 
defendant deliver to the plaintiff notes of the Bell-Richards Shoe Com- 
pany for $4,000 in pursuance of such agreement? The burden of this 
issue is one the defendant to satisfy you that he had not only delivered 
the notes of $1,000 each to Richards, the plaintiff, but that he 
delivered them in pursuance of the contract .made 6 August, (187) 
1907, and not only that he delivered them, but that they were 
accepted by Richards in pursuance of the prior contract, and, if the 
defendant has so satisfied you, you will answer the second issue 'Yes'; 
but if he has not so satisfied you, yon mill answer 'NO.'" He further 
charged that, while the four $1,000 notes would not be good against the 
creditors of the company, or its stockholders, or in the bankruptcy court, 
that was not the question, but the jury should simplr inquire and find 
whether or not they were made, delivered, and accepted in execution of 
the prior contract of Richards with the defendant; but the jury were 
told that they might consider the nature of this transaction in passing 
upon the credibility of the defendant, who had testified in the case in his 
own behalf. 

Judgment mas entered upon the verdict, and plaintiff appealed. 
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X a r k  IT. 237 own and B ? i t t  (6 T o m s  for ~ l a i n t i f i ' .  
Il l ichad Schenck for defrndant. 

WALKER, J., after stating the case: The general rule is readily ad- 
mitted, that a contract in  writing, complete on its face, cannot be altered 
by parol evidence of inconsistent agreements previously or conten~por- 
aneously made, in the absence of fraud, accident, or mistake. The 
terms of a writtei~ contract cannot be mried or contradicted in such a 
may, hut all such negotiations are conclusively presumed to have been 
merged into the final agreement, of which the writing is, in lam, the 
only memorial. The difficulty arises always in the application of this 
rule and the determination in any given case of the question whether 
the proposed evidence does tend to vary or contradict it, or shows merely 
a collateral and independent agreement having no such tendency. 

I n  recent years me hare decided numerous cases with reference to 
the bearing and application of this rule to their special facts, and some 
in which were involved the consideration whether the terms of the in- 

strument were essentially varied or contradicted, and the obliga- 
(188) tions of parties under the contract thereby changed or modified. 

Cobb v. Clegg, 137 K. C., 153; E v a n s  v. Preoman, 142 N .  C., 61; 
Typewri ter  Co. 2.. Hardware Co., 143 N. C., 97; illedicine Co. v. iCfizell, 
148 N.  C., 384; Basnigkt  1 % .  Jobbing Co., 148 N .  C., 350; Walker  v. 
Venters ,  148 N.  C., 388; IT'oodson v. Beck,  151 N.  C., 144; Pierce v. 
Cobb, 161 N.  C., 300; Carson ?;. Insurance Co., ibid., 441; Ipock v .  
& s k i n s ,  ibid., 673, and many others; but those cited, if carefully exam- 
ined, will serve to illustrate the force and extent of the rule in its appli- 
cation to cases of varying phases. 

Itre should give proper heed to the admonition of Justice Shepherd 
in X ~ $ t t  v. Xaness ,  10i  N.  C., 457, quoting the words of Judge Taylor 
in S m i t h  2%. I;lTillknzs, 5 N. C., 46, and those of other eminent jurists, 
that the ~ i ~ i t t e n  memorial is far more trustworthy than oral statements 
of witnesses, "the sages of the law haring said that the fallability of 
human memory weakens the effect of that testimony which the most 
upright mind and one fully impressed with the solemnity of an oath 
may be disposed to give to it." He counsels us that in  some of the cases 
we h a ~ e  approached close to the verge of the law, and that there is great 
danger that 11-e n1a7 pass beyond it. But me apprehend no such danger 
in this case, for the charge of the court may  ell be sustained, and safely, 
too, upon an unquestioned principle of the lam. 

There is no attempt here to vary or contradict the n~rit ten agreement, 
but only to show that the plaintiff has accepted the new notes in full 
payment and satisfaction of the original ones. I f  the original parol 
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stipulation, that they should be thus received as a discharge of the first 
obligation, changes the coiltract as evidenced by the writing, that is, the 
sixteen notes. which we need not decide, Richards afterwards took the 
new ones, kept them, proved then1 in bankruptcy, and, as the jury found 
under the evidence and the verdict as interpreted by the charge, he so 
received them in substitution for the other notes as a satisfaction thereof. 
Tn this view, it can make no difference whether the oral stipulation was 
made contemporaneously with or subsequently to the date of the original 
notes, as he afterwards voluntarily submitted to a performance 
of i t  by accepting the new notes. I t  then became an executed (189) 
contract. The p;evious agreement to accept the notes of the 
company in  substitution for or as a satisfaction of the defendant's notes 
in other words, to explain his act of receiving them. 

The case of Rugland v. Thompson, 51 N.  W .  Rep. (Minn.), 604, 
seems to be exactly in point. I t  appeared there that the payee and 
was, at least, competent to show that they were delivered to plaintiff 
anit retained by him for that purpose, that is, to satisfy the others, or, 
holder of a promissory note had accepted from the maker certain per- 
sonal property and services, and i t  was held admissible to prove an 
oral agreement when the note was made, that whatever should be thus 
supplied to the payee should be applied in payment on the note; such 
cvidence being admissible, not to vary the agreement expressed in  the 
note, hut only as bearing upon and characterizing the subsequent delivery 
and acceptance of the property and services. And so is  the case of 
Buchanon v. Adams, 49 N. J. L., 636 (60 Am. Rep., 666)) where the 
defendant proposed to prove that the plaintiff had orally agreed with 
the defendant, at the time of giving the note in suit, that he would 
receive lumber in payment of it, and that it would not be negotiated. 
The Court decided that whole this evidence, by itself, was incompetent, 
as we held in Walker 2.. Venters, supra, yet "that the testimony offered, 
when supplemented by proof that such agreement was executed, on the 
part of the defendants, by the delivery of more than sufficient lumber 
to pay the note, was admitted for the purpose of showing that the lum- 
ber was in fact received in  payment and satisfaction of the note, and 
not for the purpose of varying the terms of the written promise to pay. 
The rule is-well settled that evidence of contem~oraneous declarations 
is inadmissible to vary the terms of a written contract," citing several 
cases in support of the ruling. See, also, Bank v. Osborne, 81 Minn., 
276; Braly v. Henry, 71 Cal., 481; Honeycut v. Strother, 2 Ala., 135. 
The last three cases go even beyond the necessities of our case. Refer- 
ence is also directed to a number of cases of a like tenor, to be found in  
a valuable note to Woodson v. Beck, supra, as reported in  31 
L. R. A. (N. S.), 235. 

151 
(190) 
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The Court, in middle tor^ v. Qrifith, 57 N.  J .  L., 442, after 
referring to the case just cited, Buchanon v .  ddams, said: "It was held 
in  Chadcloclc v. V a n  Ness, 6 Vroom, 517, that parol evidence of a con- 
temporaneous agreement between the parties as to the mode of payment, 
which has been executed in satisfaction of the debt, is admissible in an 
action by the payee against the maker. The principle upon which such 
evidence is admissible in an action by the payee is that i t  goes to estab- 
lish the fact of payment or satisfaction. Oliver v. Phelps, 1 Zab., 597, 
603. I f  this offer of evidence in  this case was to establish a contem- 
poraneous agreement as to its mode or manner of payment between the 
plaintiff and defendant, and which had been executed in satisfaction 
of the note or debt secured thereby, then i t  was admissible to defeat 
the action; but in order to be admissible, the offer must tend to show 
this result." 

Par01 evidence will not be received for the purpose of engrafting upon 
a promissory note, which appears upon its face to call for the payment 
of a definite sum of money a t  a specified time, absolutely and uncon- 
ditionally, a promise which contradicts its terms and subverts its legal 
effect; but in Zimmerman v. Adee, 126 Ind., 15, the Court, while fully 
recognizing and adopting that principle, held, upon a state of facts like 
ours, ('that the rule which precluded proof of prior or contemporaneous 
agreements did not prevent proof of an executed agreement made a t  
the time of the making of a note to the effect that the instrument should 
be surrendered upon the performance of certain conditions, which had 
been fully performed. Where the object of parol evidence is to show 
that a note has actually been satisfied in  some other way than by the 
payment of money, it is perfectly competent for the maker to prove that 
contemporaneously with the making of the note i t  had been agreed 
that i t  might be paid or satisfied by delivering another note, and that 
the other note had actually been delivered in  pursuance of the agree- 
ment," citing Hagood v. Swords, 2 Bailey, 305; Crosman v. Fuller, 17 
Pick., 171; Low v. Trradwell, 12 Me., 441; Bradley v. Remtly, 8 Vt., 

243; Buchanon v .  Adams, 9 Cent. Rep., 120. Citations to this 
(191) point might easily be multiplied indefinitely, but we will content 

ourselves with a reference to only a few of them. Sutton v. 
Gabriel, 118 Iowa, 78; Howard v .  Stratton, 64 Gal., 487; Tucker v. 
Tucker, 113 Ind., 272, where the Court held: "This rule (of exclusion) 
does not, however, prevent the maker of a promissory note from alleging 
and proving an executed agreement, made at  the time of the execution 
of the note, that i t  should be delivered up upon the performance of 
certain conditions By the maker. The effect of averments and proof 
of that nature is not to vary, contradict, or add to the note, but to show 
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that, according to the terms of a collateral agreement, made at the time, 
and since fully executed, the note has been paid and satisfied." See, 
also, an elaborate note to Gas Co. v. T/T'ood, 43 L. R. A. (0. S.), at page 
483, mhere many cases to the like effect are collected, especial attention 
being called to JuiUiard c. Clzaffee, 92 N.  Y., 529, and Patrick e. Pet ty ,  
83 Ala., 420. 

mTe may consider it as settled by the authorities that mhere the col- 
lateral agreement, though in parol, has actually been performed, or 
passed from the executory to the executed stage in the negotiations 
between the parties, it is conlpeteilt to show the oral agreement, not for 
the purpose of varying or contradicting the writing, but to explain and 
characterize that part of the transaction by which the collateral agree- 
ment was executed; and, too, apart from the prior oral agreement, it 
would be competent to show. independently, as an isolated fact, for what 
purpose the subsequent notes mere given by defendant and received by 
the plaintifl, as i t  does not alter any written contract. The parties can 
voluntarily stipulate as to the method of performing their contract 
( T y p e w r i t e r  Co. v. Hardware Co., 143 N.  C., 97), and it is binding upon 
them, at least, when the agreement is executed, as much so as if the 
original contract had been performed identicall>* as stated therein, the 
new method being substituted fdr the old. 

I t  does not appear clearly in the record at ~x~ha t  time the new notes 
were actually delivered. When an oral contract of this kind is made 
with respect to performance of the written contract, the creditor 
who accepts one set of notes in  satisfaction of the other and (192) 
prior one cannot object that the new notes turned out to be uncol- 
lectible. On this point the law is thus stated in  2 Greenleaf on Ev. 
(14 Ed.),  see. 523: '(Proof of the acceptance of the promissory note or 
bill of a third person mill also support the defense of payment. But 
here it must appear to have been the roluntary act and choice of the 
creditor, and not a measure forced upon him by necessity, where nothing 
else could be obtained. Thus, ~vhere the creditor recei~~ed the note of 
a stranger who owed his debtor, the note being made payable to the 
agent of the creditor, it was held a good payment, though the promisor 
afterwards failed. So. where one entitled to receive cash receives in- 
stead thereof notes or bills against a third person, it is payment, though 
the securities turn out to be of no ralue," citing in support of the text 
W i s e m a n  I*. Lymcrn, 7 Mass., 286, and other cases. 

There was no fraud or suppression of the facts, and no necessity 
forced upon the plaintiff to take the new notes, and certainly no duress. 
I t  was his free and ~~olun ta ry  act, with full knowledge of all the circum- 
stances. Taking an abstractly equitable view of the matter, he has lost 
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nothing, real lv;  as, if h e  h a d  kept the  stock, i t  would have  been practi- 
cally worthless; and  the  defendant conversely acquired nothing of aalue 
by t h e  purchase. C n d e r  t h e  circumstances, i f  we required defendant 
to  p a y  t h e  original notes, when plaintiff agreed to t ake  t h e  company's 
notes i n   ati is faction of them, i t  would not be  just f r o m  a moral  stand- 
point, even i f ,  i n  strictness, it is  the  correct legal aspect of the case. B u t  
we consider the  case only as  i t  i s  affected by t h e  law, and  not  by  a n y  
moral  q u e ~ t i o n  inrolued. 

There  were no requests f o r  special instructions, presenting a n y  other  
fea ture  of the  case, a n d  under  the  charge a n d  t h e  evidence the  ju ry  have 
found t h a t  plaintiff actually received the  notes of t h e  company i n  per- 
formance of his  pr ior  contract, and  this  makes a complete defense to  
h i s  recovery upon the sixteen notes, there being ample  eridence to  sus- 
t a in  the  charge. 

N o  error. 

Cited:  Bzcie v. Kennedy, post, 299. 

(103) 
JOSEPHINE HARTSELL v. CITY OF ASKEVILLE AND MARIA BEALE 

AND HUSBAXD. 

(Filed 10 December, 1913.) 

1. Cities and To~~ns-Ordinances-Streets and Sidewalks-Adjoining Owner 
-Negligence-Trials. 

Where a city ordinance requires the owners of lots adjoining the 
streets to keep the sidewalks in front of their premises, under penalty, 
free from ice, snow, etc., i t  is for the city to enforce its ordinance, and a 
property owner is not liable in damages to a pedestrian injured by fall- 
ing on a sidewalk in front of his premises, alleged to have been caused 
by his negligence in failing to observe the ordinance. Instances distin- 
guished in which the city has made a contract for the benefit of its citi- 
zens, as in Gorrell v. W a t e r  Go., 124 N .  C., 328. 

2. Cities and Towns-Xegligence-Presenting Claims-Interpretation of Stat- 
utes-Notice-Exceptions. 

No actual notice is required to be given of a provision of a city charter 
that no action for damages for a personal injury shall be instituted 
against it unlezs notice be given in writing, in a certain manner, within 
ninety days after the happening or infliction of the injury complained of, 
and a provision of this character being to protect the city from unjust. 
claims or demands, is held valid; and no exception thereto is shown 
when it  appears that a plaintiff was not mentally incapacitated from giv- 
ing the notice, and had ample opportunity to have done so, though physi- 
cally unable during the period specified. 

154 
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_ ~ P P E A L  by plaintiff from Erugu~~i ,  J., at Bugust Term, 1913, of BUN- 
COMBE. 

CLARK, C. J. This action is for the recoTery of damages for an injury 
sustained from a fall on ice and snow which had been permitted to 
accumulate on the sidewalk in dsheville along the front of the property 
owned by the defendant, Xaria  Beale. 

Upon the close of all the eridence the court held that there was no 
eridence sufficient to go to the jury a s  to the liability of the de- 
fendant Beale, and that all the e~idence tended to show only (194) 
physical disability on the part of the plaintiff as an excuse for a 
failure to file notice within ninety days of her claim, as required by the 
charter of Ashwille, and she could not maintain this action against the 
city, and judgment of nonsuit was duly entered as to both defendants. 

There was e~idence that the plaintiff fell on ice which x a s  on the 
sidewalk in front of the property of Xaria  Beale, and mas seriously 
injured. She was taken to the hospital and was practically helpless 
for three months, but she mas not unconscious during that time except 
for one period of two hours, when ether was administered. Her  daugh- 
ter 7-iuited her e ~ e r y  day while in the hospital. 

The ordinances of Asherille made it the "duty of all occupants or 
tenants of improved property and of the owners of all vacant property 
within the city of dsheville in front of which the sidewalks hare been 
paved. to keep said sidewalks clean and to do such sweeping and scrap- 
ing as may be necessary to keep such sidewalks clean and free from 
snow, ice, dirt, and trash, and to render the snme passable, comfortable, 
and sightly, and the gutter next to and along such sidewalk open and 
free from obstructions for the full width of their respective fronts, and 
no further. And any person failing, neglecting or refusing to comply 
with the prorisions of this section shall be subject to a penalty of $10 
for each and everF such offense." I t  nTas in evidence that the Beale 
property  as unoccupied at the time of the injury. But that mould 
not reIease the omxer from the duty to olsser~-e the requirements of this 
ordinance. The failure to obey it subjected the ow11er of the property 
to a penalty of $10 for each offense. We lmow, however, of no principle 
of law, nor harp me been able to find any precedent where the owner 
of property failing to obey such ordinance became liable to any passer-by 
who might be injured by slipping upon the ice or snow accumulated on 
the sidewalk. I t  mas the duty of the city to see that the sidewalks were 
kept clear, and the penalty upon the abutting owner for failure to 

1 5 5  
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(195) observe the requirement of the city is prescribed in the ordinance. 
There was no obligation created thereby upon the abutting owner 

for injuries accruing to the plaintiff under such circumstances. 
I t  is true, we have decisions that when a contract i5 made for the 

benefit of a third party the beneficiary therein is entitled to maintain 
an action for its breach. GorrelZ Y. Water Supply Co., 124 S. C., 328, 
and cases therein cited, and citations to that case in Anno. Ed. This 
principle does not apply to actions of tort x~~here one is injured by 
failure to obey a town ordinance, which was enacted as a part of the 
tomn system of government. I t  is for the tomn to enforce its own 
ordinances, and the failure of a citizen to obey an ordinance creates no 
contractual or other liability on hini in faror of one who has been in- 
jured hp the failure of the town to enforce its regulations. We find no 
precedent extending the doctrine to such cases, and it would open a wide 
and dangerous geld of liability for abutting owners of property if lia- 
bility should accrue against them in such cases. I n  GorreZZ 21. Water 
S u p p l y  Co., supra; Prmut Cu. c .  R. R.. 155 N. C., 148, and like cases, 
there was no question as to the liabilty of the defendant upon the facts 
alleged. The question was whether the plaintiff, as beneficiary, could 
maintain the action. Rut unless it were held that the defendant Beale 
was liable to the city for the damages, the plaintiff could not sustain 
this action. 

Section 97 of the charter of Asheville prescribes: "No action for 
damages against said city of any character wliate~er, to either property 
or persons, shall be instituted against said city unless within ninety days 
after the happening or infliction of the injury complained of, the com- 
plainant, his executors or administrators, shall have giren notice to the 
hoard of aldermen of such city of such injury in writing, stating in such 
notice the date and place of the happening or infliction of such injury, 
the manner of such infliction, the character of the injury, and the 
amount of damages claimed therefor; but this shall not prevent any 
time of limitation pre~cribed by law from commencing to run at the 
date of the happening or infliction of such injury, or in any manner 
interfere with its running." This section n7as set out and sustained 

as ralid in Cresler v. Ashevill~, 134 N. C., 315. I t  is, besides, 
(196) a most necessary requirement that the city should have prompt 

notice of the circumstances attending the injury and the damages 
claimed, in order that the matter may be inrestigated while the injury 
is fresh and the evidence obtainable. 

A similar provision in regard to claims for  damages sustained from 
the nondelivery of telegrams, express, and freight has been sustained in 
this Court, though not required by any statute, as in this case, and 
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though the period is restricted to sixty days. SherriZZ v. Telegraph Co., 
109 14'. C., 531, and cases there cited and citations thereto in &no Ed. 
Such provision neither restricts nor interferes with the statute of limita- 
tions as to the time within which the action may be brought. I t  is a 
reasonable r~gula-tion, in this case, indeed, expressly authorized by stat- 
ute, to give opportunity for prompt investigation of the circumstances 
attending the alleged injury. I t  is not necessary, therefore, that the 
plaintiff should be shown to har-e had actual notice of the requirement. 

I t  is contended that the plaintiff is relieved from giving notice by the 
decision in  Tswell v. Tl'ashhgton, 158 N. C., 281. But upon examina- 
tion it will be found that in that case the condition of the plaintiff was 
such, both mentally and physically, that he was unable during that 
period to transact ordinary business or present his claim. I n  this case 
the plaintiff was during the whole time, both mentally and physically, 
able through her friends to give notice of her claim, and was no more 
disabled from doing so than are those injured in the vast majority of 
cases for which the limitation of the time for notice is prescribed. 
Ever31 person who is at a11 seriously injured is in more or less pain and 
more or less confined for some period thereafter. The provision applies 
to them. The statute in this case prescribed that in case of the death 
of the party injured such notice must be given by the personal repre- 
sentative within said ninety days, who must therefore be appointed and 
qualified. The object is to protect the city from unjust claims. I n  
this case the plaintiff was unconscious for only two hours, and, besides, 
had the daily attendance of her daughter, who looked after her 
personal comfort, and through her the plaintiff could have given (197)  
at  any time the notice required by the statute, which is a mere 
formulation of what is reasonable and proper, without any statute, for 
all who h a ~ e  just claims for injuries. 

The judqment of nonsuit mast be sustained as to both defendants. 
Affirmed. 

~ Cited: S. c., 166 N. C., 633. 
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S. R. MORRISON ET AL. v. J. H. PARKS. 

(Filed 3 December, 1913.) 

Contracts-Offer-Acceptance. 
For the acceptance of an offer to become a binding contract, i t  must be 

absolute and unconditional, and identical with its terms in all respects; 
and where a n  offer to sell lumber is made, and the acceptance is for a 
lower price, with further specification as  to  kinds, etc., the acceptance is 
a conditional one, and does not make a contract of sale. 

APPEAL by plaintiffs from Duniels, J., at May Term, 1913, of CA- 
TAWBA. 

A.  A. Whi tener  f o r  plaintif fs.  
TV. A. Xelf and Sp inhour  & &ful l  f o ~  defendant. 

CLAKK, C. J. This is an action to recover $320 on account of defcnd- 
ant's failure to execute an allegcd contract for the sale of certain lumber. 
At the close of plaintiffs' evidence the court sustained the motion for a 
nonsuit. 

The defendant addressed a letter to the plaintiff as follows : 

"GENTLEMEN:-1 have about 50,000 feet of oak left yet, for which I 
will take $16 per M, delivered on cars at  Bridgewater 'log-run.' I will 
take $8 per M for the mill culls I h a ~ ~ e  at Bridgewater, as that is what 
i t  cost me ; cut and deliver same." 

To this the plaintiff replied : 

"DEAR SIR :-Your letter of the 20th received, and would say, we will 
take your % oak, at  $16, mill culls out, delivered on cars at  Bridgewater. 

We will handle all your mill culls, but not at  the price you are 
(198) asking. We are buying from A. 1;. & Co. for $4.50 on board the 

cars. We would be glad to handlc yours a t  this price. Hour 
soon will you havc some % ready to load? We will take the $80,000 
feet and will depend on this, and mill load i t  out a s  soon as yon can 
put it on the railroad. Pleasr write us at oncc how soon you will have 
some of this stock ready to load." 

The alleged contract being in writing, the construction of this written 
evidence was a matter for the court. I n  ordcr to make the offer and 
reply a contract, "The acceptance must be (a)  absolutc and uncondi- 
tional, ( B )  identical with the terms of the affer, (c) in the mode, at  the 

168 
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place, and within the time expressly or impliedly required by the offer." 
Clark on Contracts (2 Ed.), 25; Sumrell 2). Salt Co., 148 N.  C., 552. 

The plaintiff Morrison testified that "yi" means lumber "an inch 
thick, of any length or width," and that "log-run" means "any thick- 
ness, with culls out." R e  further testified that the market price of % 
lumber, of that character, at  that place and time, was $18.50. 

I t  is  apparent that the reply was not an acceptance of the terms of 
the offer of the defendant. (1) The defendant offered to take $8 per Dil 
for mill culls. The plaintiff replied, offering $4.50. (2 )  The defendant 
offered 80,000 feet of oak "log-run" at  $16. The plaintiff replied, 
offering $16 per M for % oak-an entirely different article, and which 
he himself testified was then worth in the market $18.50 at  the same 
place. 

There was no contract. The offer of the defendant was not accepted, 
but a counter offer of an ~n t i re ly  different nature was made. The minds 
of the parties never met. The judgment of nonsuit must be 

Affirmed. 

J. D. HALL v. H. C. JONES. 

(Filed 10 December, 1913.) 

Contracts-Offer to Sell-Acceptance-Place of Payment. 
An acceptance of an offer to sell must unconditionally be in accordance 

with the full terms of the offer, to make a binding contract; and where 
the proposed vendor and purchaser reside in different towns or places, 
an offer to sell lands at a certain price implies that payment should be 
made in cash at the residence of the former, and an acceptance by the 
latter specifying payment at his own place of residence is a variation 
from the terms of the offer, and no contract is thereby effectuated. 

APPEAL by plaintiff from Daniels, J., at Spring Term, 1913, of 
WILKES. From a judgment of nonsuit, the plaintiff appealed. 

Finley & Hendren foe p l ~ r & ~ .  
N o  counsel for defendant. 

BROWN, J. The plaintiff alleges that he entered into a valid contract 
with the defendant by which the defendant contracted to sell the plaintiff 
a certain tract of land; the defendant refused to perform his contract, 
and plaintiff seeks to recover damages for its breach. The alleged con- 
tract is contained in certain letters, as follows: 
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MR. J. D. HALL, BLUEFIELD, W. VA., 7 January, 1909. 
Halls Mills, N .  C. 

MY DEAR SIR:-I am just in receipt of your letter, inquiring for cash 
price on the Calloway farm. I will take fifteen hundred dollars ($1,500) 
cash for it. 

I am offered $1,600, with $700 cash and the other in payments. Let 
me hear from you at once if you want the place. 

Yours very truly, 
(200) H. C. JONES. 

HALLS MILLS, N. C., 11 January, 1909. 
DR. COMMODORE JONES, 

Bluefield, W.  V a .  
DEAR SIR:-I accept your offer of $1,500 for the Galloway farm, and 

inclose you $1 to bind the trade. 
I will have the deed fixed up within fifteen or twenty days and mail 

to you; then you can sign the deed and send it to the Deposit and Sav- 
ings Bank, a t  North Wilkesboro, N. C., with instructions to deliver 
to me upon the payment of $1,500; or, if you prefer, I will come to 
Bluefield, which would add to my cost. 

So if this is satisfactory, let me know, and acknowledge receipt of 
the $1. Yours very truly, 

J. 'D. HALL. 

There is some further correspondence between the parties subsequent 
to the above, which i t  is unnecessary to set out. I f  there was a valid 
contract between the parties, it is contained in  the above letters. 

We agree with his Honor that there was no proper acceptance of the 
defendant's offer. I t  is familiar learning that to make a valid sale, 
the acceptance must be in the terms of the offer. 7 A. & E. Enc., 125. 
No especial formalities are required, but the offer and acceptance must 
agree. The buyer has no right to attach any conditions, if he purposes 
to hold the seller upon the original offer. Tanning Co. v. Telegraph 
Co., 143 N. C., 376. 

The defendant offered to sell for cash, This required the buyer to 
pay at  the seller's residence. I t  was the seller's right and duty then to 
prepare and deliver the deed at that place. 

This case is very much like Sawyer v. Brossart, 56 Am. Rep., 372, 
in which a resident of California at  Los Angeles addressed a letter to 
the plaintiff at his residence in Iowa, offering to sell him certain land 
at  a certain price. The plaintiff telegraphed that he would take the 
property at the price, but added: "Money at your order a t  the First 
National Bank here." 

I 6 0  
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T h e  Supreme Cour t  of I o w a  held t h a t  it was  not  a n  acceptance; (201) 
t h a t  defendant's offer entitled h i m  t o  have  the  money paid to  
h i m  a t  Los Angeles, his  residence, a n d  t o  deliver the  deed there. See, 
also, Nor thwes tern  Iron, Co. v. Meade,  21 Wis., 474 ;  B a k e r  v. Holt, 
56 Wis., 100; 1 Parsons  on Contracts  ( 6  Ed . ) ,  475. 

Affirmed. 

JOHN BUCKNER v. MADISON COUNTY RAILROAD COMPANY 

(Filed 10 December, 1913.) 

1. Trials-Kotes of Evidence-Judge's Notes. 
I t  is  not required that the presiding judge shall take down the evi- 

dence upon the trial of an action, and though Revisal, 554 ( 2 1 ,  does 
require that  so much of the evidence as  may be material to an exception 
taken shall be reduced to writing and entered by the judge upon the 
minutes of the court and filed with the clerk, the judge may require a 
stenographer or some one else to do so; and where the attorney for the 
appellant has been previously informed and given ample time on the 
trial to do this, and his notes with exceptions have been fully adopted in 
the case on appeal, he cannot be heard to complain either of its insuffi- 
ciency or the failure of the judge to take the notes himself. 

2. Negligence-Trials-Evidence-JIeasure of Damages. 
In  an action to recover damages for a personal injury, i t  is competent 

for the plaintiff to testify the regular price the defendant promised to 
pay him for the work in which he was engaged, a s  an element of dam- 
ages involving the loss of compensation. 

3. Negligence-Inexperienced Employees-Trials-Evidence. 
Where damages for a personal injury is alleged to have been negli- 

gently inflicted by a railroad company, the negligence alleged being that 
of a fellow-servant, it is competent for the plaintiff to testify to a con- 
versation had by him and the defendant's foreman, tending to show that 
the fellow-servant was inexperienced in the work; and while this testi- 
mony was held unnecesary in this case, its admission is held as imma- 
terial. 

4. Trials-Negligence-Evidence-SonsuitQuestions for Jury. 
In an action to recover damages for a personal injury alleged to have 

been negligently inflicted, there was evidence that while the plaintiff was 
engaged in loading logs for the defendant company, operating a logging 
road, the defendant's log-loader, without any signal or warning, suddenly 
and unexpectedly jerked the log a t  which plaintiff was a t  work, and thus 
caused the injury complained of by throwing i t  upon him: Held, evi- 
dence sufficient to take the case to the jury, and a motion as of nonsuit 
was properly denied. 
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5. Appeal and Error-Brief-Exceptions Abandoned-- Trials - Evidence- 
Negligence. 

Exceptions not noted in the brief are taken as abandoned, but held, in 
this case, the refusal to give an instruction excepted to was not error, as 
it barred the right of recovery for an injury inflicted by the unexpected 
movement of a log resulting from a negligent act of the defendant. 

6. Fellow.servant-Logging Roads-Interpretation of Statutes. 
Logging roads are railroads within the meaning of the fellow-servant 

act, Revisal, sec. 2646, and the provisions of the act apply to an injury 
negligently inflicted by a fellow-servant in any department of a railroad 
being operated. 

(202) APPEAL by defendant from Carter, J., at September Term, 
1913, of MADISON. 

Martin, Rollins & Wright  and J .  D. Murphey for p l a i n t i f .  
Merrick & Barnard and Guy  V .  Roberts for defendant. 

CLARK, C. J. This is an action for personal injuries. The court 
suggested that counsel should arrange to have a stenographer to take 
notes on the trial. They failed to do so, and the court finds as a fact 
that "counsel were notified at  the beginning of the trial that they would 
be given ample  t ime to record all exceptions, and they were givsn such 
ample  t ime,  and in this case on appeal the appellant is allowed every 
exception claimed by i t  in its statement of the case on appeal." 

The defendant excepts because the judge did not take notes of the 
evidence and did not himself make a record of the exceptions taken by 
the defendant on the trial. The statute does not require that the judge 

shall take down the evidence. I t  is true that Revisal, 554, sub- 
(203) sec. (2 ) ,  does provide: "If an exception be taken on the trial, it 

must be reduced to writing at the time, with so much of the 
evidence or subject-matter as may be material to the exception taken; 
the same shall be entered on the judge's minutes and be filed with the 
clerk as a part of the case upon appeal." This provision does not 
rzquire that the judge shall reduce the exceptions to writing himself, 
but merely that they shall be reduced to writing and entered on his 
minutes. I t  is competent for the judge to require the stenographer, or 
some one else for him, to take down the exceptions and evidence perti- 
nent thereto. I t  was, therefore, competent for him to authorize the 
defendant's counsel themselves to take down their own exceptions. He 
finds as a fact that he promised them ample time to do so, and that 
they had it. The defendant certainly cannot except to this privilcge. 
The other side might ~ossibly  feel aggrieved. Even if it was error, 
the defendant could not complain, for i t  could not be and was not preju- 
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dicial error to that side. I t  is found that the "appellant is allowed 
every c,xception claimed by it in its statement of case on appeal." I t  
is not alleged that therc were any othcr exceptions of which the appellant 
was deprived from lack of timc, and the judge finds the contrary to be 
the fact. His statement is neccssarily conc~hisive of what occurred at 
tho trial. Garne~on v. P o w w  go., 137 N. C., 100, and cases therc cited. 

Exception 2 is that the plaintiff was allowed to testify what was the 
"regular price" for the work which he was doing, stating that he was 
promi~ed the regular price. This was competent, and if incorrect as to 
amount, the defcndant could have shown it. Exception 3 is to the 
admission of a conversation between the plaintiff and the defendant's 
foreman and vice-principal prior to the injury. This tended to show 
that Thomas, the log-loader, was an inexperienced man. The negligence 
complained of in this case is the act of the log-loader, who was running 
the engine, in suddenly and unexpectedly and without warning jcrking 
a log into which the plaintiff had hooked the tongs, without giving 
the plaintiff an opportunity to get out of the way. Although i t  was riot 
necessary to put in this testimony, at most it was immaterial. 

The motion for a nonsuit was properly refused. The allegation i n  
the amended complaint is: "The defendant, Madison County 
Railroad Company, without any signal, suddenly, and without (204) 
any notice to the plaintiff, moved the log to which thc plaintiff 
had attached the tong hooks, and carelessly and negligently threw or 
caused said log to bc thrown, upon the plaintiff, and seriously and pcr- 
manently injuring him." The testimony of the plaintiff upon this 
point was: "After 1 had hooked thc tongs to the log, Marion Thomas, 
the log-loader, without any signal or waruing, suddenly and unexpectedly 
jerked the log with the crane and log-loadcr and threw the same over 
on me and injured me before I had time to get out of the way." 

Exception 5 was for refusal to charge that if the jury believed the 
cvidmce, to find the issue of negligence "No." 

Exception 6 is for the refusal of the court to give the following in- 
struction: "If the jury shall find from the evidence that at the time 
Thomas started to pull on the log he did not know, and had no reason- 
able ground to believe, that the log was caught or that i t  would follow 
other than the usual direction, the act of Thomas in pulling on the log 
would not be negligent, and the jur,y would answer the first issue 'No.' " 

This exception and the next arc abandoned because not set out in 
thc dcfendant7s brief. Rule 34 provides: "Exceptions in the rccord 
not S P ~  out in appellant's brief will be taken as abandoned by him." 
Rut if i t  had been insisted on in the brief, it could not be sustained, 
for though Thomas did not know, or had no reason to bt~lieve, that the 
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log was caught or would follow other than the usual direction, it was, 
uotwithstanding, negligence, if, as charged in the complaint and shown 
in the evidence, he jerked the log, without warning and unexpectedly, 
without giving the plaintiff' an opportunity to gain a place of safety, 
as he should have done, whereby he was injured. 

I t  was held in Hemphill a. Lumber Co., 141 N.  C., 487, that lumber 
roads are "railroads" within the meaning of Revisal, 2646, and this 
ruling has been followed ever since. I n  Nicholsoa v. R. R., 138 N. C., 

516, and in many other cases it has been held that this section 
(205) applies to an injury suffered by an employee in any department 

of work of a railroad which is being operated. 
No error. 

CORPORATION COMMISSION v. BANK OF JONESBORO. 

(Filed 3 December, 1913.) 

Banks and Banking-Collateral Notes-Provisions as to Future Loans-Cred- 
itors. 

Where a bank takes a note with collateral security whereon it is 
stated that the collateral hypothecated should not only be held to secure 
the amount of the note, but any amount that may at any time become 
due which the pledgor may have borrowed from the bank, with reference 
to these further loans contemplated the collateral used in their pay- - 
ment is not for a preexisting debt, but for a present consideration exist- 
ing at the time of making the loans. Hence, when a bank is the pIedgor 
and has become insolvent and in a receiver's hands, its creditors can 
acquire no right to the collateral superior to that of the pledgor thereof. 

APPEAL by Mrs. F. C. Jones et als., exceptors, and Banking, Loan and 
Trust Company, from Banieb, J., at July Term, 1913, of LEE. 

This is a petition to rehear, based upon the ground that the Court 
overlooked and did not consider a question raised by the appeal, relat- 
ing to the right of the Loan and Trust Company to retain certain col- 
laterals deposited with i t  as security for the indebtedness due. 

The facts are, that on 18 September, 1911, the Bank of Jonesboro 
owed the Loan and Trust Company $11,831.60; that on 19 September, 
1911, it paid said trust company in money and notes $16,162.31; that 
of this amount of $15,162.31 the sum of $7,000 was a note of the Bank 
of Jonesboro secured by the collaterals in controversy, which were de- 
posited under an agreement that they should be held, not only as security 
for the note of $7,000, but also to secure any other indebtedness the 
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Bank of Jonesboro might at  any time owe the trust company; (206) 
that the amount paid on 19 September, 1911, including the $7,000 
note, gave the Bank of Jonesboro a credit with the Trust Com- 
pany of $3,330.71; that this credit was exhausted on 16 October, 1911; 
that the sum of $2,000 was paid on said $7,000 note; that from 16 
October, 1911, to the suspension of the Bank of Jonesboro on 6 February, 
1912, the indebtedness of the bank to the trust company was increased 
from time to time until at the latter date i t  amounted to $16,581.10; 
that this amount was made up of money advanced by the trust company 
to enable the Bank of Jonesboro to pay its depositors and to remit for 
collections made by i t ;  that said collaterals were deposited by Huntley, 
cashier and manager of the Bank of Jonesboro, and president of the 
trust company; that during these different transactions the Bank of 
Jonesboro was insolvent, but this fact was not known to the trust com- 
pany except as i t  was affected by the knowledge of its president, Huntley, 
who did know of the insolvency. 

JfcIvesr & W i l l i a m s  and H .  A,. London & S o n  for Bank ing ,  Loan  and 
T r u s t  Compan,y. 

H a y e s  & B y n u m ,  U ,  L. Spence, and H o y l e  & Hoyle  for exceptors. 

ALLEN, J. The former opinion in this action was prepared for the 
Court by the writer of this opinion, and i t  is true, as alleged in  the 
petition to rehear, that the point now presented as to the right of the 
trust company to retain the collaterals deposited with i t  was then made 
and dismissed, and was not considered by the Court. 

I t  appears, however, from the first brief filed that the ground then 
chiefly relied on by the appellant was that the deposit of the collaterals 
was in effect an assignment, and therefore void as a preference, and that 
this position is now practically abandoned, because i t  does not appear that 
the collaterals formed any considerable portion of the assets of the bank; 
and if a preference, it was made more than four months prior to the 
suspension of the bank. 

The appellant now urges that the deposit of the collateral was (207) 
to secure a preExisting debt; that in this transaction Htultley 
was acting for the trust company, and not against it.; that therefore his 
knowledge of the insolvency of the bank is to be imputed to the trust 
company; and that as he was the cashier and manager of the bank and 
president of the trust company, the deposit of the collaterals is fraudu- 
lent as to the other creditors. 

There is much force in this contention, if the premises are admitted; 
but it rests upon the assumption that the collaterals were deposited to 
secure a preexisting debt, which does not appear to us to be true. 
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The agreement at  the time of the deposit was that the collaterals 
should not only be held to secure the a&ount then due, but any amount 
that might become due at  any time, and it appears from the findings 
of fact that in  addition to the balance of $5,000 due on the $7,500 note, 
the trust company has advanced since that time $11,581.50 on the faith 
of the collaterals, which has been used in paying depositors of the Bank 
of Jonesboro, and in remittances for collections. I f  so, the debt of the 
trust company, for which the collaterals are held, is not pregxisting. 

An agreement in  reference to collaterals securing other indebtedness 
in all material respects like that before us was sustained in  Norfleet v. 
Irzsurance Co., 160 N.  C., 330, and a deposit of collaterals by an insol- 
vent to secure a debt then created was upheld against creditors in  
Godwin v. Rank, 145 N. C., 325, under facts not more favorable to them 
than those in this case. 

The trust company has advanced, under any contention of the ap- 
pellants under the facts found by the Court, more than $11,000 on the 
faith of the collaterals, which has been used in  payment of depositors 
and other boas fide creditors, and i t  is no wrong or injustice, upon these 
facts, to permit it to retain its security according to the agreement of 
the parties. 

We are, therefore, of opinion that the judgment of the Superior Court 
should be affirmed and 

Petition dismissed. 
-- - 

(208) 
ISOM PATRICK v. GIANT LUMBER COMPANY. 

(Filed 3 December, 1913.) 

Naster and Serrant-Contracts-Independent Contractor-Trials-Evidence 
-Control by Employer. 

In determining the liability for a tort alleged by the defendant to 
have been committed by an independent contractor, the question is de- 
terminative as to whether the employer has the right to cantrol the 
employee in respect to the work from which the injury arose, whether 
he exercised the right or not; and where there is evidence of this char- 
acter of 'employment and per contra, the question of independent con- 
tractor should be submitted to the jury under proper instructions, and 
a motion for judgment as  of nonsuit denied. 

APPEAL by defendants from Cline, ,T., at August Term, 1913, of 
WILKES. 

Civil action, tried upon these issues: 
1. Did the defendant lumber company set fire to its woodland adjoin- 

ing the lands of the plaintiff without giving any notice of its intention 
to do P O ?  dnswer: Yes. 
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2. I f  so, did such fire escape from defendant's land to and burn over 
the plaintiff's land, injuring and destroying the plaintiff's fence, timber, 
and undergrowth, as alleged in the complaint? Answer: Yes. 

3. What damage is the plaintiff entitled to recover of the defendant, 
Giant Lumber Company? Answer : $300. 

The defendant appealed. 

R e ~ ~ b o w  & Cavin,ess, T .  C.  Bowie for plaintiff. 
Finley & Hendren, W. ,  W .  Barber for  defendant. 

BROWN, J. This action was brought to recover damages caused to 
the plaintiff's land by the negligent setting out of fire of the defendant 
without giving due notice. The fire spread to the plaintiff's lands and 
destroyed his timber. 

The action was originally brought against W. H. Taylor and Ham 
Miller, as well as the defendant company, but a nonsuit was taken as to 
them. The only assignment of error is the refusal of the court to allow 
the motion to nonsuit. 

The defendant contends that the negligence complained of was (209) 
that of Taylor and Miller, and that they were independent con- 
tractors, and that under the evidence as a whole i t  is not liable for the 
tort complained of, and that, therefore, the court below should have 
allowed its motion, under the statute, to nonsuit plaintiff. 

The plaintiff, on the other hand, contends that Miller and Taylor 
were not independent contractors, but that they were sufficiently under 
the general control of the defendant company to make i t  liable for  the 
tort complained of. 

The sawmill and lands where the fire originated belonged to the 
defendant company, and the mill was operated by Will Taylor. H e  
testified that he operated the mill from which location the fire got out; 
that the Giant Lumber .Company paid him for it. I t  was Will Palmer's 
mill, and George Palmer was foreman. 

There is  evidence amply sufficient to go to the jury that the control of 
the operations of Taylor in operating the mill and of MilIer in  logging 
i t  was exercised by the defendant company, and that it retained super- 
vision and control over the servants employed and the methods of work. 

The chief consideration which determines one to be an independent 
contractor is the fact that the employer has no right of control as to 
the mode of doing the work contracted for. I f  the employer has the 
right of control, i t  is immaterial whether he actually exercises it. 16  
A. & E. Enc., 188. 

I n  denying the motion to nonsuit, there was 
No error. 
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(210) 
JAMES HUDDLESTON ET ALS. V. A. F. BAXTER HARDY. 

(Filed 3 December, 1913.) 

1. Deeds and Conveyances-Escrow-Delivery-Evidence. 
Where a deed is executed and given to a third person to be held in  

escrow and to be given by him to the grantee after the death of the 
grantor, the latter retaining no control over i t  and no right to recall it, 
i t  is a valid delivery; and when the deed is once delivered without reser- 
vation, the grantor cannot by any subsequent act of his, defeat the rights 
of the grantee. 

2. Same-Intent-Trials-Questions for Jury. 
Where a deed is executed and given to a third party to be held in  

escrow, to be then given t'o the grantee after the death of the grantor, 
and the evidence is conflicting as  to whether, a t  the time of the delivery 
i n  escrow, the grantor did so without reservation or without retaining 
control over it, the controlling test is  the intent of the grantor, a t  the 
time, to part with the deed and put it beyond his control, which raises 
a n  issue of fact to be determined by the jury. 

3. Same-Subsequent Writing i n  Escrow. 
In  an action involving the question of delivery of a deed, a witness 

testified that the deceased grantor had told him he wished the grantee 
to have the lands, and on the following day the grantor came to his 
office, executed the deed, saying he wanted i t  to be held in escrow, and 
passed i t  across a desk a t  which he was sitting, saying, "There is the 
deed," and the witness placed the deed under a n  inkstand on his desk; 
that  about a n  hour and a half later the grantor signed written instrur- 
tions as  to the conditimons of the escrow, reciting therein that he "did 
execute and deliver the deed," before which time there was no suggestion 
of the right of the grantor to retain or lose control of the deed: Held,  
upon this evidence i t  was for the jury to determine whether or not the 
grantor parted with the possession of the deed, intending a t  the time to 
surrender all power or control over it. 

WALKER, J., concurring in result. 

APPEAJ~ by defendant from .Justice, J., at July  Term, 1913, of Mc- 
DOWELL. 

Action to recover land. The plaintiffs are the heirs at law of A. F. 
Huddleston. The defendant claims under a deed from the said 

(211j A. F. Huddleston, and the question in controversy is whether 
there is any evidence of the delivery of this deed. 

During the trial of the cause the plaintiffs introduced as a witness 
one I,. A. Haney, who testified as follows : That he had talked to old man 
Huddleston more than once about preparing a deed for him to sign to 
defendant; that on Sunday, 3 May, 1903, he went over to his house 
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and adked him if he had prepared the deed; that he wanted to sign the 
said deed to Hardy and place it in his hands as an escrow; that on 
Uonday, 4 May, the next day, he went to his (Huddleston's) house and 
wrote deed and he signed it and pushed or threw it across the table to 
witness, and told him there it was, and witness took deed and folded it 
up and Iaid i t  down and put inkstand on it, and then went on to talk 
about the history of his life for an hour and a half;  that he (Huddleston) 
said he did not want Hardy put in possession to turn him off the land, 
and either Huddleston or witness suggested that witness had better put 
i n  writing what he was to do with the deed, when witness wrote 
the other paper dated 4 Nay, 1903, at his own suggestion, one and a half 
hours after Huddleston had signed deed. Then deceased (Huddleston) 
signed it. The deed and other paper were both witnessed by L. A. I-laney 
and L. A. Owens. The deceased, at differeilt times, told witness that h- 
intended for Baxter Hardy, the defendant, to hare the land. 

The other paper referred to it as  follows: 

This writing mritnesseth, that whereas A. F. Huddleston did on 4 Nay, 
1903, execute and deliver a certain deed bearing el-en date herewith, 
made by said A. F. Huddleston to one A. F. Baxter Hardy, and whereas 
the said Huddleston is desirous of obtaining his support from land 
during his natural life: Now, therefore, he places the above described 
deed in escrow with one Lewis 9. Haney to be delivered by the said 
Haney on the following conditions : 

1st. The said L. A. Haney is to deliver the above described deed to 
A. F. Huddleston at  any time at the request of said A. F. Huddleston. 

2d. A t  the request of said 8. F. Huddleston, the said Haney 
is to deliver the said deed to A. F. Baxter Hardy. (212) 

3d. That immediately at my death the said L. A. Haney shall 
at  once delirer the said deed to the said A. F. Baxter Hardjr, should it 
not be delivered by him as above set forth before my death. 

I n  witness I have set my hand and seal, this 4 Xay, 1903. 
A. F. HUDDLESTON. 

His  Honor instructed the jury if they believed the evidence to answer 
the first issue ((Yes" and the second issue ((NO," to which the defendant 
excepted, and under this instruction the jury returned the following 
verdict : 

1. Are the plaintiffs the owners of the land described in the coinplaint? 
Answer: Yes. 

2. Was the deed to the defendant executed and delirered by A. F. 
Huddleston ? Answer : No. 
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Judgment was rendered in  favor of the plaintiffs, and the defendant 
excepted and appealed. 

James Norris and W .  T .  Morgan for plaintiff. 
D. L. Carlton and Hudgins & Watson for defendant. 

ALLEN, J. I f  there is any evidendce of a delivery of the deed to 
Haney for the defendant, the ruling of his Honor is erroneous, and 
Weawr v. Weaver, 159 N. C., 18, would be decisive in favor of the 
contention of the plaintiffs that there is no such evidence, if the paper- 
writing executed after the deed was signed, by which the control of the 
deed remained with the grantor, had been incorporated in the deed, or 
had passed from the grantor at  the same time with the deed. 

I t  was held in  the Waav.er case that there is no delivery if the grantor 
reserves the right of recall, although the deed is placed in  possession of 
a third person, to be delivered to the grantee at the death of the grantor, 
if not recalled; but the Court also quoted with approval from Tarlton V .  

Griggs, 131 N. C., 216, that, "There must be an intention of the grantor 
to pass the deed from his possession and beyond his control, and he 
must actually do so, with the intent that i t  shall be taken by grantee or 

some one for him. Both the intent and the act are necessary to 
(213) the valid delivery. Whether such existed is a question of fact 

to be found by the jury." 
The Court also approved Fortune v. Hunt, 149 N.  C., 360, where i t  

is said: "When the maker of a deed delivers i t  to some third party for 
the grantee, parting with the possession of it, without any condition or 
any direction to hold i t  for him, and without in some way reserving the 
right to repossess it, the delivery is complete and the title passes at  once, 
although the grantee may be ignorant of the facts, and no subsequent 
act of the grantor or any one else can defeat the effect of such delivery." 

These authorities establish the following propositions : 
(1) I f  the deed is given to a third person for the grantee, and the 

grantor retains control of it and the right to recall it, there is no 
delivery. 

(2) I f  the deed is given to a third person for the benefit of the grantee 
and the grantor retains no control over it and no right to recall it, there 
is a delivery. 

(3) I f  the deed is once delivered, without the reservation of any con- 
trol over it, the grantor cannot by any subsequent act of his defeat the 
rights of the grantee. 

(4) That the controlling test of delivery is the intention of the grantor 
to part with the deed and put i t  beyond his control, and that this intent 
is an issue of fact, to be passed on by a jury. 
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Applying these principles, we are of opinion, not that the decd has 
been dclivered, but that there is evidence of delivery which should be 
considered by a jury. 

The grantor told Haney thc day before the deed was signed that he 
wanted to sign a dced to the defendant and' place it in  his (I1aney7s) 
hands as an escrow; on the next day, after signing the deed, he pushed 
or thlew i t  across the table and said therc it was, and Haney took it, 
folded it, and placed i t  under an inkstand, and in the paper executed 
one hour and a half later he recites that he "did execute and deliver" 
the dced. I t  also appears from the cvidence that after the deed was 

- signed and given to Haney, the grantor talked an hour and a half 
about the history of his life before the right to retain control of (214) 
tho deed was suggested or considered. 

I f  the jury find upon this evidencc that the grantor parted with the 
possession of the decd, intending at  the time to surrender all power or 
control over it, there has been a dclivery, which could not be affected by 
the execution of the paper thereafter. 

On the other hand, if the grantor did not part with the possession of 
the deed until after the second paper was signed, and i t  was left on the 
table while hc and Hancy were discussing his history and what was best 
to be done, or if i t  was not the intention of the grantor at  the time he 
pushed or thrcw the deed to Haney to part with its possession and con- 
trol, then there is no delivery. 

These are questions for the jury, and to the end that they may bc 
considered, a triaI before a jury is ordered. 

Reversed. 

WALKER, J., concurring in  result: I yield my assent fully to the 
general principles stated in  the Court's opinion. There must not only 
be a physical delivery of a deed as the final act of cxecution, but i t  must 
be acconlpanied by an intent of the grantor to perfect the instrument. 
Tho question of delivery is a mixed one of law and fact. Whcn the 
facts are admitted or establishcdd, i t  is onc of law. No special formulary 
of words or acts is prescribed as essential to the completeness of the 
instrument as the decd of thc party sealing it, but when a present un- 
qualified or unconditioned delivery has been made, the decd becomes 
immediately operative and is placcd beyond the grantor's recall. I t  can 
make no difference how long afterwards i t  is when he changes his mind, 
whether the interval be very short or very long, i t  will not change the 
result; the act of delivery is instantaneous, and the deed becomes irrev- 
ocable. This is what we drcidcd in  Portunw v. Hunt, 149 N. C., 358, 
where Justice Brown says: "When the maker of a dced delivers i t  to 
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some third party for the grantee, parting with the possession of it, 
without any condition or any direction as to how he shall hold 

(215) it for him, and without in some way reserving the right to re- 
possess it, the delivery is complete and the title passes at once, 

although the grantee may be ignorant of the facts, and no subsequcnt act 
of the grantor or any one clse can defeat the effect of such delivery." 
The facts in this case arc not disputed. The deed was written by L. A. 
Haney, signed by the grantor, A. F. Huddleston, on 4 May, 1903, at  
his home, "who pushed or threw it across the table to IIaney," saying, 
at  the timtx, "There it is." He had stated that he wanted to "sign the 
drrd to Baxter Hardy" and place it in  his hands, for his use and benefit, 
and a t  different tinies told witness "that he intended for Baxter Hardy, 
the defendant, lo lmvo land." Henry took the deed, folded i t  up, 
and laid it down, and put the ink-stand on it. The matter was then 
dropped for a full hour and a half, when, for the first time, he referred 
to the possibility that "his son might turn him off the land." But the 
act of delivery was then complete, as much so as if the new matter had 
not been mentioned for a month afterwards. I f  nothing more had been 
said after the delivery to Haney, we would !lot hesitate to declare that 
a legal delivery had been effected, and that no locus penetentiw was 
left to the grantor, or power of recall. Why is not the same true, as 
to this dced, if after delivery the grantor "cannot by a subsequent act 
defeat the effect of the delivery," as Justice B r o w n  said in Fortune ?I. 
Iluntb I t  did not require one and a half hours to ripcn the delivery 
into a perfect one. I t  was already a finished act. T might cite author- 
ities without number to sustain these views, but they ]wed no such sup- 
port. Our own decisions are quite sufficient for the purpose, and t h y  
are perfectly familiar to us. Some of ibein will be found in Robbins I , .  

Rascoc, 120 N.  C., 80; Hall v. Ha~.~i.s, 40 N. C., 303. The grantor de- 
livered the deed and IIaney took possession of it, at his request, for his 
son. I t  is the same as if the son had been there and received it in 
person. There was nothing to explaiu or this unequivocal act of 
delivery, and the law, thcrcfore, adjudges it to be, in itself, sufficient to 

perfect the deed. The judge should have rcversed his instruction 
(216) and told the jury to answer the first issue "No" and the sxond 

issue "Yes," if thcy believed the cvidrnce or found the facts ac- 
cording to the testimony. Thc case falls manifestly withiir t h ~  second 
and third classes stated in the Court's opinio~i. Rond 1 % .  Wilson ,  129 
N.  C.. 325, 330. What the grantor said after the execntion of the decd 
was clearly ail afterthought. 

Cited: I ~ P  v. PEIT~CPT, 171 N. C., 151 ; Lynch  v. Johnson, ib., 620. 
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RICHARD WILLIAMS v. HUTTON & BOURBONNAIS COMPANY ET - 4 ~ .  

(Filed 10 December, 1913.)  

1. Jndgments-Estoppel-Pleadings-Issues-Trials-Forms - Interpretation 
of Statutes. 

Under our Code system of pleading, forms which do not make for the 
speedy trial of a cause of action upon its merits are abolished, and our 
statute, Revisal, sec. 479, does not require that  new matter constituting 
a defense must exist a t  the time of the commencement of the action, 
and inconsistent defenses may be pleaded. Hence, a judgment rendered 
in another jurisdiction after the present cause had been commenced and 
is a t  issue may be taken advantage of by amendment, and pleaded as an 
estoppel, to be determined at  the trial by the court alone if presenting 
only a matter of law, and by the jury if issues of fact are raised by the 
pleadings. 

a. Same-Pleas-"Puis Darrein Continuance." 
After pleadings were filed in an action involving the disputed title to 

lands, the defendant filed a plea puts darrein continuance, alleging an 
estoppel by judgment rendered in the Federal Court, to which the plain- 
tiff replied, denying the jurisdiction of the Federal Court and alleging 
that  there was no identity of or privity among the parties to that action 
with those of the present one: Held, the defendant's plea should be 
considered as  an amendment to the answer, which, not being in the 
nature of a counterclaim, required no further pleading by the plaintiff 
to be considered as  denied. The practice of the common-law plea of puis 
darrein continuance,  and its effect, discussed by ALLEN, J. 

APPEAL by defendant from Lyon, J., at February Term, 1913, (217) 
of MCDOWELL. 

This is an action to remove a cloud from the title to land, described 
in  the complaint, in which Richard Williams is plaintiff and the Hutton- 
Bourbonnais Company and fifteen others, including A. G. Olmstead, 
M. E. Olmstead, and F. L. Bartlett, are defendants. 

The action was commenced in Burke County, and was removed to 
McDowell County for trial. 

After the complaint and answers were filed and issues joined, the 
defendant filed the foIlowing plea, which was verified. 

"The defendants filing this special plea, since the last continuance, 
allege and say : 

"1. That this action, as they are advised and believe, cannot be main- 
tained, or further prosecuted by the plaintiff, Richard Williams, for that 
since the commencement of this action a final decree has been rendered 
in the United States Circuit Court, at XtateBville, N. C., and a copy of 
the same duly filed and recorded and docketed in the office of the Su- 
perior Court of Burke County, in an action brought by Herman Bon- 
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ninghausen, who is in privity with some of the defendants in  this action, 
and holds the title to the lands in controversy as trustee for some of these 
defendants, against Richard Williams, the plaintiff herein, and others, 
in which i t  is adjudged that the plaintiff Bonninghausen is the owner 
of the identical land sued for in this action, and in  which the identical 
grants sued on in  this action, to wit, Grant 17,226, dated 9 July, 1908, 
and Grant 17,302 to Richard Williams, dated 3 February, 1909, are 
ordered to be delivered up and canceled of record, and that the same 
under said decree have been duly canceled of record in the office of 
register of deeds of Burke County, and by said decree the said R. Wil- 
liams and each and all persons claiming under or through him are 
perpetually enjoined and restrained from interfering with, trespassing 
upon, or asserting any claim of title to any part of said land within the 
boundary of plaintiff's land, as therein established, a copy of which said 

decree of the Circuit Court of the United States for the Western 
(218) District of North Carolina is hereto attached and asked to be 

taken as a part of this special plea. 
"2. And the defendants plead, allege, and aver that in said decree it 

is specifically adjudged that the plaintiff, Herman Bonninghausen- 
who claims under the William and James Erwin and James Greenlee 
grant, No. 2125, issued in 1795, and by mesne conveyances from said 
James Greenlee, William and James Erwin, through a special proceeding 
between their heirs, a trust deed by G. P. Erwin, in said special pro- 
ceeding appointed trustee to Joshua Kidd, and from Joshua Kidd to 
William Battye and others, and from William Battye and others to the 
North Carolina Estate Company, and by judgment of J. M. Barnhardt 
and others v. the North Carolina Estate Company and others, and from 
J. M. Barnhardt and others to South Mountain Land Company, and 
from South Mountain Land Company to A. G. Olmsted, M. E .  Olmstead, 
and F. L. Bartlett, defendants in this action, and through said A. G. 
Olmstead, M. E .  Olmstead, and F. L. Bartlett to the said Herman 
Bonninghausen--is the owner of all the unsold lands in the said Grant 
No. 2125, and that the said two grants sued on in this action, to wit, 
Grant 17,226, dated 9 July, 1908, and 'Grant 17,302, dated 3 February, 
1909, both to Richard Williams, are parts of said Grant No. 2125, and 
are void and ordered to be delivered up and canceled of record, together 
with any mesne conJ7eyances under the same, and the said R. Williams 
perpetually enjoined and restained from asserting any claim of title to 
any part of said land in said Grant No. 2125; and these defendants 
plead the same, a copy of which is hereto attached, in  bar of any further 
prosecution of this action, and that the said plaintiff herein will be in 
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contempt of the said ordcr and decree of the Circuit Court of the United 
States if said action is further prosecuted. 

"Wherefore these dcfendants pray that this action be dismissed and 
that they recover of the plaintiff and his sureties their costs of the same, 
to be taxed by the clerk of this court." 

And the plaintiff filed the following verified reply thereto: 
"The plaintiff, Richard Williams, acting by virtue of the leave and 

direction of the court, appearing in the minutes of the court of 
26 Januasy, 1912, says in reply to the paper filed as an amended (219) 
answer to the complaint: 

(( 1. T h t  reserving his exception entered upon the minutes of the term 

on 26 January, 1912, to the ordcr allowing the defendants to set up the 
defense of estoppel as a bar to plaintiff's action by refiling as an amend- 
mcnt to their answer on said 26 January, 1912, a formal plea rendered 
since the last continuance filed theretofore on 23 l)ecember, 1911, pur- 
porting to be setting up a decree of the Circuit Court of the United 
States rendered since the last continuance as a bar to the further prose- 
cution of this action, the plaintiff says he denies that the Circuit Court 
of the Unitcd States at  Statesville entered and rendered any decrce and 
order in a cause pending in  said Circuit Court, wherein i t  appeared 
from the record in any such case that the court had jurisdiction of the 
subject-matter involvcd in  such controversy, constituting the cause of 
action, and of the parties thereto, and avers and alleges that it appeared 
upon the face of the pleadings and upon the evidence offered by the 
complaint in  the suit wherein said dccree purports to have been rendered 
that said Circuit Court did not have jurisdiction of the parties and 
subject-matter in said suit, and that the Circuit Court at Statesville had 
no jurisdiction or authority to render any such decree, the plaintiff 
specially avers and pleads that he is advised, and therefore avers, that 
a full copy, duly certified, of the whole record in  said suit brought by 
Hcrrnan Ronninghausen will show upon inspection of the record of the 
pleadings in said suit, with exhibits and report of the master, Haydcn 
Clement, together with the evidence reported by him, that the said 
Circuit Court had no jurisdictioi or authority to render the decree pur- 
ported to be rendered by it, and that said dccree set up in said papcr 
filed on 26 Janunry, 1912, is not a bar to the f i~r ther  prosecution of this 
action, and that i t  is thc right and the duty of this court to disregard 
the said decree, treat it as null and void, and proceed to hear and tly 
this action by a jury. 

"2. That the plaintiff dcnics that the record of the said suit (220) 
in  equity, in which said decrce was rendered, will show upon 
inspection that the said suit involved a controversy, as alleged, between 
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the plaintiff, Richard Williams, and others as defendants, and the de- 
fendants to this action as plaintiffs or complainants, and their privities 
and estates, as to the title of the land in dispute in this action, and 
demands that the defendants herein produce and file in this court a 
certified copy of all the pleadings, with exhibits filed as a part of said 
pleadings in  said Circuit Court of Appeals, together with all interlocu- 
tory orders entered in said suit, together with the report of Hayden 
Clement mentioned in the affidavit of defendants, and all of the evidence 
accompanying said report of Hayden Clement to said Circuit Court in 
said suit as an exhibit to said report; and the plaintiff demands the 
production of testimony relied on to prove that Herman Bonninghausen, 
named as plaintiff in the suit wherein said decree purports to have been 
rendered, was or is a privy in estate as to the land purporting to be 
described in  said decree or the land described in the complant in this 
action as that to which the plaintiff claims title. 

('3. That the plantiff denies the jurisdiction of the said Circuit Court 
at  Statesville to order that the grant to the land in controversy in this 
action be delivered up and canceled of record, and says that since the 
paper now filed as an amended answer was filed on 23d December in 
this court, the plaintiff has ascertained that J. T. Perkins, counsel for 
the defendant, went into the office of the register of deeds, and, without 
authority so to do, induced the register of deeds to deface the record of 
plaintiff's grants under the pretense of authority so to do contained 
in  said judgment of the Circuit Court of the United States at States- 
ville, which the plaintiff is advised purported upon the face of the record, 
pleadings, and exhibits to  ha^-e been rendered in a cause of which the 
said court at Statesville had no jurisdiction and no authority to make 
the said decree binding, and a bar by way of estoppel upon the plaintiff. 

"Wherefore plaintiff prays judgment : 
(221) "(1) That he is the owner in fee of the land in contro~ersy, 

which is described in the complaint. (2) For cost of action. 
(3)  For  such other and further relief as the nature of the case may 
permit and as to the court may seem just." 

At February Term, 1913, of McDowell Superior Court the defendants 
moved for judgment upon the pleadings. Motion was by consent con- 
tinued to be heard at Morganton. N. C., and the motion came on for 
hearing 19 March, 1913, and being heard upon the pleadings, was denied, 
and defendants excepted and appealed, and it was ordered that the cause 
remain on the civil-issue docket of I\/IcDowell for trial in its regular 
order. 

S p a i n h o u r  & Mull, W .  T .  J l o ~ g a n ,  and  A. C.  A c e r y  for plaintif f .  
J .  T .  P e r k i n s  for defendant .  
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ALLEN, J. The appeal in this case is the result of a misconception 
of the nature of the pleadings filed by the defendants. 

Under the common law, defenses arising after the commencement of 
the action could not avail the defendants for the purpose of adjudging 
the rights of the parties, and were only effective to dismiss the action 
then pending. I f  they arose after the commencement of the action and 
before the defendant filed his plea, he could take advantage of them in 
the plea, and after plea filed by a plea puis darrein continuance. 

The pleas had to be under oath, and if since the last continuance, were 
a waiver of other pleas. 1 Chitty PI., 657-9; Yeaton v. Lynn, 5 Pet., 
231; White v. Guest, 6 Blackf. (Ind.), 231; RozuelZ v. Hayden, 40 Me., 
585; Bank v. Bank, 32 Ind., 429; Allen v. Newberry, 8 Iowa, 69; 
Mount v. Scholes, 120 Ill., 399. 

I n  the last case, which is based on Chitty and Tidd, the Court sum- 
marizes the procedure and its effect: "The rule upon this subject, at  
common lam, is that any matter of defense arising after the commence- 
ment of the suit cannot be pleaded in bar of the action, generally. I f  
such matter arise after the commencement of the suit and before plea, 
i t  must be pleaded to the further maintenance of the action. But if it 
arise after plea, and before replication, or after issue joined, 
whether of law or fact, then i t  must be pleaded puis darrein co* (222) 
tinuance. A plea of this kind involves grave legal consequences 
that do not attach to an ordinary plea. I t  only questions the plaintiff's 
right to further maintain the suit. When filed, it, by operation of law, 
supersedes all other pleas and defenses in the cause, and the parties 
proceed to settle the pleadings de novo, just as though no plea or pleas 
had theretofore been filed in the case. By reason of pleas of this kind 
having a tendency to delay, great strictness is required in  framing them. 
I n  this respect they are viewed much like pleas in  abatement, and, for 
the same reason they must, like those pleas, be verified by affidavit." 

Under the Code system, which prevails with us, fornis which do not 
make for the trial of causes upon the merits as speedily as possible are 
abolished, and instead of the pleas referred to, which, if true, would only 
defeat the action pending, the defendant may have the benefit of defenses 
arising after the commencement of the action by supplemental answer. 

I n  31 Cyc., 506, the author correctly states the new rule: "As a 
general rule, defendant may, with leave of court, file a supplemental 
answer alleging any facts which may have arisen or become known since 
the commencement of the suit and which may have a material bearing 
on the final determination of the suit, such as a settlement between the 
~ a r t i e s  or a discharge in bankruptcy. Such new matter must be in 
addition to, or in continuance of, the original matter alleged, and the 
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court may refuse to file a proposed supplemental answer when the allega- 
tions contained therein are not material, or do not show a defense to 
plaintiff's claim, or are of facts which occurred previous to the filing 
of the original answer. Any defense which defendant could, as a matter 
of right, have pleaded puis darrein continuance under the old procedure 
should be allowed under The Code as a supplemental answer. If the 
sufficiency of a supplemental answer is doubtful, the court will not 
determine on a motion the validity of the defense set up by it, but will 

allow i t  to stand." 

(223) The Revisal, see. 479, does not require that new matter con- 
stituting a defense must exist at  the time of the commencement 

of the action, and a defense arising thereafter was recognized i n  Pufer 
v. Lucas. 101 N.  C., 285, and in the later case of Smith v. French, 141 
N. C., 2, i t  was held that, "B counter-claim connected with the plaintiff's 
cause of action or with the subject of the same (Revisal, see. 481, sub- 
see. 1 )  should not necessarily or entirely mature before action com- 
menced, nor even before answer filed." 

I t  is also permitted under our practice to plead inconsistent defenses 
(McLarnb v. McPhail, 126 N.  C., 218)) and matter alleged as a defense 
not constituting a counterclaim is deemed to be denied without a reply. 
Smith v. Burton, 137 N.  C., 79. 

An estoppel by judgment is new'matter constituting a defense which 
must be pleaded, and when relied on, i t  must be established like other 
defenses, a t  the time of trial by the verdict of the jury, unless the facts 
relating to the plea are admitted, when i t  may be passed on by the judge 
as matter of law. Harrison v. Hof ,  102 N.  C., 126; Blackwell v. Dib- 
brell, 103 N. C., 270. 

I t  follows, therefore, that the plea filed by the defendants has no other 
legal effect than to allege another defense by supplemental answer, in 
addition to those theretofore relied on, to which it was not necessary 
to reply, as i t  has none of the elements of a counterclaim, and which 
must be passed on by a jury, unless all the facts are agreed to. 

The parties to the two actions are not the same, and when we turn to 
the reply, filed unnecessarily by the plaintiff, we find not only a denial 
of jurisdiction in the Federal Court, which may be a question of law 
to be determined by the Court, but also a denial of any privity between 
the defendants in this action, and the plaintiff in the judgment relied 
on, which is an issuable fact, and if there is no privity, the defendants 
cannot rely upon the judgment. 

An interesting and important case upon the question of privity, as 
applied to the facts before us, is Rryan v. Malloy, 90 N.  C., 510. 

We are, therefore, of opinion that his Honor correctly held that the 
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defendants were not entitled to judgment on the pleadings or to (224) 
one dismissing the action. 

The "consent" referred to in the rulings of the court was not a 
consent :hat the judge should find the facts and adjudicate the rights 
of the  parties, but that he might hear the motion of the defendants at 
another place, instead of at the place where the niotion was first return- 
able. 

Affirmed. 

W. N. JEANS v. SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 1 0  December, 1913.) 

1. Carriers of Goods-Refusal to Deliver-Valid Excuse-Burden of Proof. 
Where a consignee brings his action to recover the value of a shipment 

of goods from the carrier, shows that the shipment was addressed to 
him, was prepaid, in  the carrier's possession a t  destination, and a de- 
mand for delivery, the burden is on the carrier to show a valid reason 
for its refusal to deliver the shipment. 

2. Carriers of Goods-Contracts of Shipment-Par01 Contracts. 
A par01 contract of shipment made with a common carrier is valid 

in  law. 

3. Carriers of Goods-Refusal to Deliver-Demand of Bill of Lading-Valid 
Excuse-Burden of Proof. 

I 
The failure or refusal of a consignee to produce, upon the carrier's 

demand, a bill of lading for a prepaid shipment of goods in  the carrier's 
possession is ordinarily a valid defense to an action to recover of the 
carrier the value of a shipment, which has never been delivered, but the 
burden is upon the carrier to prove that  such demand has been made and 
not complied with. 

4. Same-Frandulent Transfer-Presumptions. 
Where a prepaid shipment of goods is in the carrier's possession a t  its 

destination; addressed to the consignee, and he demands delivery thereof 
to him, he is entitled to the goods, nothing else appearing; for while the 
bill of lading is assignable, i t  will not be presumed that in a given in- 
stance it has been assigned, without evidence thereof, and the burden 
is upon the carrier to prove the consignee's fraudulent intent in making 
his demand without producing his bill of lading, when such is relied on 
by i t  as  a reason for refusing delivery. 

5. Carriers of Goods-Interstate Commerce-Federal Questions-Practice- 
Penalties. 

In an action to recover the penalty for the refusal of the carrier to 
deliver an interstate shipment of goods, the exceptian that such recovery 
would impose a burden upon interstate commerce must be taken upon 
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the trial and in the appellant's brief in order for the Federal question to 
be made available; but it is Held,  that a penalty recoverable for the 
refusal of delivery and the failure to settle a claim based thereon after 
the arrival here of the shipment and while in the carrier's possession, 
does not raise a Federal question. Revisal, secs. 2633, 2634. 

6. Carriers of Goods-Penalty Statutes-Actions. 
A recovery of the valpe of a shipment of goods and the penalties for 

the refusal of the carrier to deliver (Revisal, see. 2634)  and for the fail- 
ure to settle the claim within the statutory period, may be united in the 
same action. 

ALLEN, J., concurring; BROWN, J., dissenting in part; WALKER, J., concur- 
ring in the dissenting opinion. 

APPEAL by defendant from Eragaw,  J., at March Term, 1913, of 
Anson-. 

Gu!ledge & Boggan  f o ~  p l a i n t i f .  
W.  E. Rroclc and  M u r r a y  A l l e n  for defendant .  

CLARK, C. J. This is an action begun before a justice of the peace 
to recover for the loss of a shipment of goods (molasses) of the value 
of $18.75, and the penalty of $50, under Revisal, 2633, for failure and 
refusal of the defendant to deliver said goods upon demand of plaintiff 
while i t  was lying in their station after arrival at Wadesboro, N. C., 
and also for the penalty of $50 under Revisal, 2634, for the failure of 
the defendant to settle and pay for the loss of said goods its value 
($18.75) within four months from the time the claim was filed with the 

defendant. 
(236) By agreement, the issue as to the value of the goods was an- 

swered 818.75. 
The plaintiff's evidence is that in March, 1912, he went to the Seaboard 

station, saw his goods lying in the station, and requested delivery; that 
the agent did not demand a bill of lading of him, but said he could not 
deliver because his waybill had not been received; that in fact he did 
not get a bill of lading till it was mailed to him from Charlotte, 30 
December, 1912. He  offered to pay freight, but the defendant admits 
that the molasses came freight prepaid. I t  was also in evidence that 
the plaintiff filed his bill for the loss of the goods, $18.75, on 15 October, 
1912, and this bill had not been paid yet. The goods were not delivered 
to plaintiff, but mere sold by the defendant. 

The sole colltroversy seems to arise upon the evidence of the defend- 
int's agent, ~ h o  in  contradiction to the plaintiff testified that he de- 
manded the bill of lading of the plaintiff. H e  testified that the molasses 
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came on a "stray shipment," and that he himself had received no way- 
bill. and that they had no evidence whence the shipment came, as the 
bill mas sent out from Charlotte. I t  was afterwards ascertained that 
the goods in fact mere shipped from New Orleans, and were received 
by the defendant at  Charlotte and transported over its line to Wadesboro. 

The defendant excepted because the court charged the jury: "If you 
find that these goods were in  the possession of the defendant, and were 
the same goods that the -plaintiff purchased, that is, if you answer the 
second issue 'Yes,' then the burden is on the defendant on this third 
issue to satisfy you that it demanded of Mr. Jeans that he produce the 
bill of lading, and that it was because of his failure to produce the bill 
of lading that they failed and refused to deliver the shipment of goods." 
The jury by their answer found that the defendant did not demand the 
bill of lading, and that its nonproduction was not the cause of its failure 
and refusal to deliver the molasses. The plaintiff testified that the 
reason given by the agent was that the defendant itself had not received 
its waybill. 

It is not clear that any bill of lading was issued, for the defendant 
testified that he received none till one was sent him from Charlotte, 30 
December following. There being no "waybill," the goods were rebilled 
from Charlotte to Wadesboro. 

As the goods were lying in the station at  Wadesboro, and i t  is (227) 
not contradicted that they were the property of the plaintiff, and 
the defendant's testimony is that the freight was prepaid, the burden, 
as the judge correctly charged, was upon the defendant to show good 
cause for a refusal to deliver. Whether the failure to produce the bill 
of lading on demand was such good cause or not, does not arise, as the 
jury found that it was not demanded and was not the reason for the 
failure to deliver. A shipment without bill of lading and by par01 is 
valid at common lam. 

I n  Dunie v. R. R., 1 6 1  N. C., 622, Brown, J., says: "The burden of 
proof of delivery of the goods, the receipt thereof being admitted, is 
cast by law on the defendant. And upon failure to satisfy the jury 
by the preponderance of evidence that the case of goods was delivered, 
the defendant is liable for its value." I t  follows, therefore, that the 
goods being in the possession of the defendant, and it being admitted 
that the plaintiff made demand for delivery and they were not delioered, 
the burden must be on the defendant to show cause for its refusal. 

There is no presumption that the bill of lading had been assigned 
by the plaintiff. The goods directed to him were lying on the floor of 
the warehouqe, marked in  his name. I t  is admitted that the freight was 
prepaid. When, therefore, he demanded possession of the goods, nothing 
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J E A ~  v. R. R. 

else appearing, he was entitled to them. I f  there is any reason why 
they should not have bceri delivered, the burden was upon the defendant, 
as warchouscman, to show it. The defendant had a right to requirc a 
bill of lading, and if it did, and the plaintiff had refused to produce 
same, this would have becn an excuse, unless the plaintiff had shown, 
as he could, that he had not received any bill of lading, and, thereforcl, 
had not assigned it. There i? no presumption that the plaintiff had 
assigned the bill of lading and was cirdeavoring to get possession of the 
goods by false pretenses, a penitentiary offense. Whilc the defendant 
had a right to demand thc bill of lading, or proof of its nonreceipt, the 
burden was upon the defcndant, as the judge propcrly charged, to show 

that fact in excuse of his failure to deliver goods addressed to the 
(228) plaintiff, on which all charges had been prepaid. Any other 

ruling would reverse the rule, that the plaintiff having made out 
a prima f a c i ~  case by demanding goods addressed to him, matters in  
excuse must be shown by the bailee. I t  would be very inconvenient in 
practice if farmcrs and other consignees in the country sending their 
wagons, often many miles, to the railroad station for fertilizers and meat 
or other articles should have thc wagons scnt back without any excuse, 
when if the bill of lading had been demanded, i t  would be produced. A 
bailee who refuses to deliver goods belonging to the bailor, p r k a  facie 
by virtue of its receipt addressed to him, must show matters in excuse. 

I t  is not suggested in defendant's brief here, nor by any exception 
takcn on the trial below nor in this Court, that the failure to deliver, 
after the receipt of the goods in the warehousc a t  Wadesboro, raises a 
Federal question. Such question cannot be raised in  any othcr way. 
But as the point is suggested, it is only necessary to say that i t  has been 
often passed on in this Court. 

I n  IJnrrill 21. R. 11.. 144 N. C., 537, Walker, J., says: ('A railroad 
company owes i t  as a common-law duty to deliver freight upon the pay- 
ment of charges by the consignec (here they were prepaid), and in the 
absencc of a conflicting regulation by Congress, Revisal, 2633, imposing 
a penalty upon default of thc railroad company therein, is constitutional 
and valid. and is an aid to, rather than a burden upon, interstate com- 
merce," citing United Statcs decisions. 

I n  Morris v. Ezprcss Co., 146 N .  C., 167, Hoke ,  J., held that the 
failure to deliver freight after its arrival at  the destination in this State 
and after being placed in clefcndant's warehouse is not interstate com- 
merce, citing 12. R. v.  Polan, 169 U.  S., 137, and many other United 
States decisions. 

I n  IJnrlcfield v. R. R., 150 N. C., 422, i t  is held by a unanimous 
Court: "The penalty imposed by the Revisal, 2633, has nothing to do 
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with interstate transportation, but deals only with the neglect of duty 
of the defendant after the transportaion was fully completed and the 
goods lay in its warehouse-not in the cars-at Durham. The 
plaintiff demanded his goods again and again (as in this case), (229) 
but the defendant would not make out its freight charges nor 
deliver the goods. The penalty laid by the Revisal, 2633, has been held 
not a burden on interstate commerce (Harrill v. R. R., 144 N. C., 532) ; 
and, indeed, the failure to deliver freight is not interstate commerce. 
Norris v. Express Co., 146 N. C., 171." 

"There is no exception as to the penalty of $50 for failure to settle 
the claim within four months after filing, as authorized by Revisal, 
2634. But if i t  had been, this has been held not a violation of inter- 
state commerce, in Tron Works 2;. R. R., 148 N. C., 470, citing Ef lmd  v. 
R. R., 146 N. C., 135; Mowis v. Express Co., ib., 167; Harrill v. R. R., 
144 N. C., 540; Cottrell v. R. R., 141 N. C., 383, in all which that point 
has been thoroughly discussed. 

I t  may be noted that Revisal, 2634, has been somewhat changed and 
amended by Laws 1911, ch. 139, in  which i t  is expressly provided (though 
i t  was not necessary to do so, Robertson v. R. B., 148 N. C., 323) that 
"causes of action for the recovery of the possession of the property 
shipped, for loss or damage thereto, and the penalties herein provided 
for, may be united in the same complaint." 

No error. 

ALLEN, J., concurring: No question is raised upon the record as to 
the rights of a shipper under a par01 contract of shipment, as i t  appears 
that the plaintiff introduced a bill of lading as evidence of his title to 
the goods. Nor is the right involved of the carrier to require the 
production of the bill of lading, when one has been issued, in  order that 
the correct freight charges may be ascertained, because i t  i s  alleged in 
the complaint and admitted in  the answer that the freight charges were 
prepaid. Nor is any Federal question raised, as the defendant has not 
invoked the protection of the commerce clause of the Constitution. Nor 
has any exception been taken to any issue submitted to the jury. 

I t  does appear, however, that the defendant excepted to the refusal 
of his Honor to substitute for the third issue the following: "Did the 
plaintiff make a proper demand on the agent of the defendant for the 
delivery of said syrup?" and to his charge on the third issue as 
to the burden of proof, and these exceptions present the questions (230) 
'n controversy. 

I agree to the proposition that when a bill of lading is issued, i t  is 
evidence of the shipper's title to the goods, and i t  is to the interest of 
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the carrier and the shipper that i t  should be presented before the delivery 
of the goods, because, as it is assignable, i t  is only in this way that the 
carrier can be protected against a delivery to the wrong person, and 
that the shipper may be sure to get his goods. I t  is, therefore, I think, 
under the authorities, the right of the carrier to require the presentation 
of the bill of lading when the goods are demanded; but this right may 
be waived, 

I therefore think that, ordinarily, the issue tendered is the proper 
one but in  this case i t  is admitted that the goods were shipped, that the 
freight was prepaid, and that they were in possession of the defendant 
marked as the property of the plaintiff, and the issue submitted to the 
jury presented the only excuse relied on in the answer for nondelivery, 
that the agent of the defendant demanded the bill of lading and it was 
refused. 

The issue follows very closely the language of the answer, and under 
i t  both parties had ample opportunity to present their contentions. 

His Honor charged the jury on the second and third issues as follows: 
"The second issue, 'Was said shipment of goods received by defendant 
railroad at Wadesboro, as alleged?' You have heard the evidence on 
that issue. The only question for you to determine is whether or not 
the goods admitted by the defendant to have been in  its warehouse at  
Wadesboro, marked to the plaintiff and sold by it, was the same ship- 
ment for which the plaintiff contends. I f  you are satisfied that i t  was, 
then you should answer the second issue 'Yes'; otherwise, answer i t  
'No.' The third issue is, 'Did the defendant, the railroad company, 
demand the production of the bill of lading for said goods by the plain- 
tiff as a condition precedent to delivery, as alleged by the defendant?' 
I f  you find that these goods in the possession of the defendant were the 
same goods which the plaintiff purchased, that is, if you answer the 
second issue 'Yes,' then the burden is on the defendant on this third 
issue to satisfy you that i t  demanded of Mr. Jeans that he produce the 

. bill of lading, and that it was because of his failure to produce the 
(231) bill of lading that they failed and refused to deliver the shipment 

of goods," and the defendant excepted to the last paragraph. 
The charge is based on an admission or a finding of the jury that the 

goods were shipped t o  the   la in tiff; that the freight charges were pre- 
paid; that they were in possession of the defendant, marked to the 
plaintiff, and that delivery had been refused upon demand; and, so 
understood, mas not, I think, erroneous. 

These facts, if proven, would establish prima fa& ownership in the 
plaintiff and entitle him to a delivery of the goods, and the burden would 
then be on the defendant to justify nondelivery. 
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BROWN, J., dissenting in par t :  This action is brought to recover 
$18.15, the value of a shipment of syrup made to the plaintiff over the 
defendant's railway, and for $50 penalty under section 2634 for delay 
in settling the claim, and also for an additional penalty of $50 under 
Revisal, see. 2633, for refusal of defendant's agent to deliver the goods 
upon plaintiff's demand. 

I am of opinion that the plaintiff is not entitled to recover the addi- 
tional penalty last named. 

The plaintiff's evidence tends to prove that in March, 1912, Penick & 
Foard shipped to him by the defendant's railway six crates of syrup. 
The plaintiff receivedkthe bill of lading for the syrup for the shipment, 
which he introduced in  evidence. The plaintiff testifies that he does not 
remember when he received the bill of lading, but the evidence shows 
h e  never presented i t  to the defendant's agent. 

The goods were received by the defendant at Wadesboro, and when 
the plaintiff called for them, they were in the defendant's warehouse. 
The plaintiff did riot have a bill of lading for the goods then, and did 
not present it. 

Plaintiff offered to pay any freight charges, but defendant's (232) 
agent stated he had no waybill for the goods, and could not tell 
what the charges were. There is no evidence that the plaintiff ever 
presented a bill of lading to defendant's agent for the goods, accompanied 
by a demand for the same. 

There is evidence that the defendant's agent demanded the bill of 
lading before delivering the goods. The goods were sold by the defend- 
ant some time afterwards for the freight money. 

I agree with the majority of the Court that the plaintiff is entitled 
to recover the value of the goods and the $50 penalty for failure to 
settle the clai'm within the statutory period. But I do not think the 
plaintiff is entitled to recover the additional penalty for failure to de- 
liver the goods, under Revisal, see. 2633. That section reads as follows : 

"Paid a t  classified rates; penalty f o ~  overcharge. A11 common car- 
riers doing business in  this State shall settle their freight charges accord- 
ing to the rate stipulated in the bill of lading, provided the rate therein 
stipulated be in conformity with the classification and rates made and 
filed with the Interstate Commerce Commission in case of shipments 
from without the State, and with those of the Corporation Commission 
of the State in case of shipments wholly within this State, by which 
classifications and rates all consignees shall in all cases be entitled to 
settle freight charges with such carriers; and it shall be the duty of 
such common carriers to inform any consignee or consignees of' the 
correct amount due for freight according to such classification and rates, 
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and upon payment or tender of the amount due on any shipment which 
has arrived at  its destination according to such classification and rates 
such common carrier shall deliver the freight in question to consignee 
or consignees, and any failure or refusal to comply with the provisions 
hereof shall subject such carrier, so failing or refusing, to a penalty of 
$50 for each such failure or refusal, to be recovered by any consignee 
or consignees aggrieved by any suit in any court of competent juris- 
diction." 

To my mind, the statute does not warrant the recovery of the penalty 
upon the facts of this case in  any view of them. The statute does not 
purport to cover all cases of refusal to deliver freight. I f  i t  is so con- 

strued, a great hardship would be worked on the carrier, because 
(233)  its good faith in refusing to deliver freight upon any other ground 

than failure to pay freight charges would be no defense. 
The statute makes no exception, because in its entirety i t  constitutes 

an exception. Generally, the carrier is liable in damages for refusal 
to deliver freight unless such refusal can be justified, but in  the specific 
case of refusal of delivery because the consignee refuses to pay more 
than the amount due for freight according to the published classification 
and rates, the law imposes a penalty of $50. 

By its very terms the section applies only when the carrier refuses 
to deliver the goods and settle the freight "according to the bill of 
lading.'' And manifestly i t  is intended to cover only those cases in 
which the refusal to deliver is because of a dispute about freight rates, 
and then the bill of lading must control. 

This statute has been construed in Harrill v. R. R., 144 N. C., 533. I n  
that case the consignees offered to pay freight charges according t,o the 
bill of lading produced by them. The agent refused to deliver because 
he had received no waybill accompanying the shipment. 

Referring to this section, the Court says: "It does not provide that 
the penalty for a refusal to deliver freight shall be recoverable only 
where rates have been made and filed with the Interstate Commerce 
Commission . . . but the meaning of the section is that upon a tender 
of the stipulated charges, as stated in, t h e  bill of lading, which shall not 
exceed the amount fixed in the classification and table of rates published 
and filed with the Commission, and upon refusal to deliver the freight, 
the penalty shall accrue." 

The opinion goes on to declare that in the absence of such classifica- 
tion the settlement of freight must be made according to the terms of 
the bill of lading, and says: 

('The legislation embodied in section 2633 was intended to recognize 
and enforce the observance of the rates as fixed under the requirement 
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of the Federal law where i t  is applicable. The provision was made 
for the protection of the consignee, so that the carrier cannot 
exact from him, as a condition of the delivery of freight, the (234) 
payment of excessive freight charges." 

Mr. Justice? Walker, speaking for the Court, further says: "If the 
defendant did not know what the charges were as fixed by the bill of 
lading, because i t  did not have the waybill, i t  should haveknown, and 
i t  was not the fault of the plaintiffs that the waybill did not accompany 
the goods, and was not received with them, or in the usual course of 
business." 

I n  the case at bar there was neither waybill nor bill of lading, and 
nothing indicating what the proper charges were. The bill of lading 
is always given to the shipper, and he mails it in the course of business 
to the consignee. 

I n  this case it had not been received, and has never been presented 
to the defendant, accompanied with a demand for the goods. The 
agent of defendant was not required to deliver the goods without pre- 
payment of the freight charges, and he could not lawfully fix those in  
the absence of the bill of lading. 

The Harrill case, supra, is an example of the proper application of 
the statute. There the consignees produced the bill of lading, offered to 
pay freight charges, and demanded the delivery of the goods. The 
agent refused for the reason that he did not know what the freight 
charges were, having received no waybill. 

Section 2633 expressly provides that refusal to deliver subjects the 
carrier to the penalty when the freight charges are tendered. But the 
statute does not say that when delivery is refused upon any other ground 
that the penalty will be imposed. The hardship of such a view can be 
illustrated : 

I f  the carrier delivers freight to one who does not present the bill 
cf lading, i t  does so at  its peril. I f  it is the wrong person, the carrier 
is liable in damages. I f  the carrier refuses to deliver freight when the 
proper charges are tendered, a penalty of $50 is imposed. I f  the proper 
charges are tendeed by one who does not present the bill of lading, the 
carrier must either deliver at  its peril or incur the penalty. 

The defendant excepted to each issue submitted, and tendered other 
issues. The third issue submitted is as follows: "Did the defend 
ant demand the production of the bill of lading for said goods (235) 
as a condition precedent to delivering?" 

This issue was erroneously submitted under a wrong conception of 
the legal relations of the parties. Our statute, Revisal, see. 1111, in 
unmistakable language, puts the burden upon the consignee to produce 
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and present his bill of lading before the carrier is required to deliver 
the goods. I t  reads as follows: 

"Dupl i ca te  freight receipts; charges s tated;  freight delivered 0% pay- 
m e n t  of charges. All railroad companies shall on demand issue dupli- 
cate freight receipts to shippers, in which shall be stated the class or 
classes of freight shipped, the freight charges over the road giving the 
receipt, and, so far as practicable, shall state the freight charges over 
the roads that carry such freight. 

" m ' h ~ n  t h e  consignee presents the railroad receipt to the agent of the 
railroad that delivers such freight, such agent shall deliver the articles 
shipped, upon payment of the rate charged for the class of freight men- 
tioned in the receipt." 

The bill of lading is the evidence of the title to the goods, and an in- 
dorsement of it by the shipper, if made out to his order, or by the con- 
signee, if made out to him, confers a good title upon the indorsee. 

Therefore, the statute fixes clearly the condition upon which the 
carrier is required to deliver freight. I t  provides that delivery must 
be made w h e n  the  consignee presents t h e  railroad receipt,  w h i c h  i s  t h e  
bill of ladiwg, t o  the  agent.  I t  is essential that the consignee show that 
he has complied with the equirements of this statute before he can com- 
plain of the carrier's failure to deliver freight. 

We have a very exhaustive discussion of the question of the duty of 
the carriers to deliver only to one who has the bill of lading, by M r .  
Jus t i ce  W a l k e r  in his dissenting opinion in CZegg v. R. R., 135 N. C., 
149. The position taken by the dissenting justices, W a l k w  and Cownor, 
on this point, was not controverted by the Court in  the opinion. The 

case went off on the point that the defendant waived the right to 
(236) require presentation of the bill of lading. I quote from the 

dissenting opinion : 
"Passing to the question as to the legal duty of a carrier with respect 

to the delivery of goods, we find i t  to be well settled that an obligation 
to deliver to the party having title under he bill of lading is imposed 
by law on the carrier, and is absolute and imperative, and a delivery to 
any other person is a conversion. R. R. v .  Ba19clzouse, 100 Ma.,  543. 

"The duty of a common carrier is not only to carry safely, but to 
make a true delivery to the person to whom the goods are consigned 
( H o u s t o n  v .  Adams (Tex.), 30 ,4m. Rep., 119), and a delivery to any 
other is made at  the peril of the carrier, unless that person surrenders 
the bill of lading either made or indorsed to himself. Gates v .  R. R., 
42 Neb., 379; m'eya~zd 2).  R. R., 75 Iowa, 573; 1 L. R. A, 650; 9 Am. 
St. ;  U.  T. D. Co.  v. Merr iman ,  111 Ind., 5 ;  B a n k  v. R. R., 160 Ill., 401. 

"One reason for this rule is that the bill of lading is the symbol of 
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ownership of the property, and though not negotiable, in  the ordinary 
sense, is assignable. Gates v. R. R., supra. 

"The carrier can require the production for an inspection of the bill 
of lading a t  any time before delivery. Porter on Bills of Lading, see. 
379. The same right belongs to his agent for his own security and 
protection, and he may exact production of the bill before he gives up 
the property. Until the carrier can deliver to the shipper, or some one 
showing authority from him (the bill of lading duly indorsed and de- 
livered being evidence of that authority), i t  is his duty to retain the 
goods, and if they are delivered to one hot legally entitled, the carrier 
will be liable to the true owner for their value. 

"He has no right under any circumstances to deliver them to a 
stranger. T ~ P  Thames ,  14 Wall., 98. The carrier is  bound not to 
deliver to any one who has not the bill or symbol of ownership. Portner 
B. of L., see. 414. 

"The pledgee of the bill of lading is not divested of his right or title 
by any delivery to the consignee, though that delivery was obtained upon 
presentation by the latter of a duplicate bill or invoice, which 
the carrier treats as sufficient authority in him to receive the (237) 
goods. Section 530. 

'"The carrier takes the risk of a delivery to the person entitled to the 
goods by the bill of lading and its indorsement. Too great caution 
cannot, therefore, be exercised in respect to the right of the person to 
whom th'e delivery is made. No obligation of the carrier is more rigor- 
ously enforced than that which req~~i res  delivery to the proper person, 
and the law will allow, in fact, of no excuse for a wrong delivery except 
the fault of the shipper himself.' Hutchison on Carriers (2 Ed.), secs. 
130, 340, and 344, ~t seq." 

To the same effect is Bank v. R. R., 153 N. C., 346. Assuming that 
the agent could have done so, i t  is not claimed in this case that he did 
waive the production of the bill of lading, because if he had waived it, 
he would have delivered the goods; and, therefore, no issue as to waiver 
was tendered or submitted. 

I t  is only claimed by the plaintiff that the burden was on the agent 
to demand the production of the bill of lading. I n  this instance, if the 
agent had demanded it, the plaintiff could not have produced it, for he 
did not have i t  then, and did not get i t  until long afterwards. There 
is no evidence that the plaintiff ever at any time presented a bill of lad- 
ing to the defendant and at same time demanded the goods. 

But I think I have shown by the terms of our statute, section 1111, 
as well as by the authorities, that it was the consignee's duty to present 
the bill of lading as a condition precedent to demanding the goods. I t  



IX T H E  S U P R E X E  COCRT. [I64 

was as much his duty to do so as it is the duty of a payee in a draft to 
present it before he can demand the money ~t calls for. 

For these reasons, I am of opinion that section 2633 of the Revisal was 
intended to apply only in those cases in which the refusal to deliver the 
goods is due to a dispute about the amount of the freight charges, where 
the carrier demands more than the consignee is required to pay upon the 
face of the bill of lading. Certainly, this is the construction placed upon 
the statute by this Court in the Hawill case. 

I n  our case no freight cliarges lvere tendered, and none demanded, for 
the consignee did not haee the bill of lading, and the agent had 

(238) no waybill, and neither knem then what they were or whether 
they were prepaid. 

The plaintiff in his testimony admits that he did not receive the bill 
of lading mailed to him from Charlotte on 30 December, 1912, until 
after the goods were sold. 

I admit that this Court has held in several cases cited in  the opinion 
that section 2633 of the Revisal is not obnoxious as an interference with 
interstate commerce, But those decisions were made before the recent 
decisions by the Supreme Court of the United States reversing the ma- 
jority of this Court in R. R. v. Reid, 222 I?. S., 424; R. R. v. Reid, 222 
U. S., 444; R. R. v. Lumber Co., 225 U. S., 99. 

Under those decisions it would seem to be very clear that section 2633 
is void as a regulation of interstate commerce. 

MR. JCSTICE WALKER concurs in this opinion. 

Cited: Thurston v. R. R., 165 S. C., 599; Xmith c. Express C'o., 
166 K. C., 159; Grocery Co. v. R. R., 170 N .  C., 248. 

A. L. ARUNDELL COMPANY v. IVEY MILL COMPANY. 

(Filed 1 0  December, 1913.) 

1. Justices' Courts-Appeal Docketed in Superior Court-Xotice of dppeal- 
Discretion of Court. 

After an appeal from a judgment rendered by a justice of the peace 
has been duly docketed in the Superior Court, without notice thereof to 
the appellee, it is within the discretion of the Superior Court judge then 
to allow such notice to be given. . 

2. Contracts, Written-Vendor and Vendee - Trials - Evidence - Copies- 
Harmless Error. 

Where the controversy rests upon a written order or contract for the 
sale 0.f goods, and a carbon copy of this order offered by the vendee has 

190 



N. C.] FALL TERN, 1913. 

ARUNDELL w. MILL Co. 

been admitted in evidence, the original being in the hands of the vendor, 
the error, if any, is cured by the introduction of the original order by 
the vendor, identical with the copy. 

3. Contracts, Written-Vendor and Vendee-Warranties-Parol E~idenee-. 
Trials-Evidence. 

Where a written order for the purchase of oil, accepted by the vendor, 
provides that if the "goods prove unsatisfactory after a thorough trial 
by the purchaser within thirty days after delivery the remaining quan- 
tity may be returned, without any charge for what has been used in the 
test," evidence is competent on behalf of the vendee, tending to show 
that the sales agent, a t  the time of the sale, informed him that the vendor 
would send a demonstrator and that  the vendee should not use the oil 
until he arrived; for such evidence is not a variance with or contradic- 
tion of the written order, and in this case is competent to explain the 
vendee's delay in returning the unsatisfactory goods under the provisioll 
of the contract. 

APPEAL by plaintiff from Cline,  J., at July Term, 1913, of (239) 
C A 4 ~ a w s ~ .  

This is an action to recover $81.50, the price of certain oil, which tho 
plaintiff alleges i t  sold to the defendant, which mas tried in the Superior 
Court on appeal by the defendant from the judgment of a justice of 
the peace. 

At a term of conrt prior to the one at which the action was tried, the 
plaintiff moved to disniiss the appeal "on account of no notice being 
giren." His  Honor denied the motion and allowed notice to be given 
nunc pro tunc, and the plaintiff excepted. 

During the trial, the defendant introduced a duplicate or carbon of 
the order for the oil, which he gave the salesman of the plaintiff, which 
contains the following clause : 

"NOTICE.-It is hereby understood and agreed to by and between the 
Standard Oil Leather Dressing Company and the purchaser, that should 
these goods prove unsatisfactory after a thorough trial by the purchaser 
up to or within thirty days after the delivery, the remaining quantity 
may be returned, without any charge for what has been used in the test." 

The plaintiff excepted, and afterwards introduced the original order. 
George F. Ivey testified in behalf of the defendant as follows: "I 

am superintendent of defendant company. I n  May, 1912, Applebanner, 
salesman of the plaintiff, came to see me. He  said he had a xTery 
fine quality of belt oil-best ex-er inrented; ~ i~an ted  me to buy (840) 
some. The order is in the possessio:~ of the plaintiff. dpple- 
banner said it was necessary for us to be shown how to apply the oil, 
and that the company could send a demonstrator; to be sure not to use 
the oil till the demonstrator arri~ed." 

Plnintiff objected to this evidence. Objection 01-erruled; plaintiff 
excepted. 

1 9 1  
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The oil was unsatisfactory to the defendant, and was returned to the 
plaintiff. 

There was a verdict and judgment for the defendant, and the plaintiff 
excepted and appealed. 

A. A. Whitener for plaintiff. 
B. B. Blackwelder, Charles W .  Bagby, and W.  A. Self for defendant. 

ALLEN, J. I t  was within the discretion of the judge to allow the 
notice of appeal to be given after the case was docketed in the Superior 
Court. Marsh v. Coherz, 68 N .  C., 283 ; Wells v. Johnson, 109 N. C., 
852. I n  the last case the Court says: "Any hardship which might, 
under any circumstances, be entailed on an appellant by failure to serve 
notice in  a legal manner and within the statutory time is removed by 
the discretion reposed in the appellate court to permit notice to be given 
after that time." 

Abell v. Power Co., 159 N .  C., 348, and others like it, relied on by the 
plaintiff, are not applicable, because in them the motion to dismiss was 
on the ground that the appeal had not been docketed according to law, 
and in this case the basis of the motion is that notice of appeal was not 
given. 

I f  there was error in admitting carbon copies of the written order, 
i t  was cured when the plaintiff, in  order to make out its case against 
the defendant, introduced the original. 

The evidence of the conversation with the salesman of the plaintiff is 
competent. I t  does not vary or change the written order, and is im- 

portant and material only as explanatory of the delay in making a 
(241) test of the oil, in order that the defendant might avail itself of the 

provision in the order to return if unsatisfactory after a test. 
I f  the evidence is competent, it follows that there was no error in  

adverting to it in the charge. 
No error. 

S .  J. L U T H E R  ET ALS. Y. COMMISSIONERS BUNCOMBE COUNTY. 

(Piled 10 December, 1913.) 

1. County Commissioners-Roads and Highways-Discretionary Pomers- 
Power of Conrts. 

Where the county commissioners under authority of statute, and in 
exact accord with its provisions, lay out and establish a public road, tho 
courts will not interfere with the exercise af the discretion conferred, 

192 
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except to the extent of preserving to the landowner, when necessary, his 
constitutional right of compensation for thus taking his land for a 
public use. 

* 
2. County Commissioners-Roads and Highways-Condemnation-30tiee- 

Due Process-Interpretation of Statutes. 
The presunlption is in favor of the validity of a statute, and i t  is held 

that section 16, ch. 80, Laws 1909, autharizing the county commissioners 
of Buncombe County to lay out and establish a public road, is not un- 
constitutional in failing to provide that notice be given the landowner 
sufficient to protect him in asserting his right to receive compensation 
for his land thus taken, as  he is expressly given thirty days after the 
order of the comnlissioners to make the road in which to assert his 
rights, which clearly implies that notice should be given him thereof. 

3. Same-Actual Notice-Hisapprehension of Rights. 
One who has had actual and ample notice of an order of the board 

of county commissioners to lay off a public road in accordance with the 
provisions of a statute cannot successfully set up the invalidity of the 
statute in  failing to provide for giving the notice, upon the ground that 
the road a s  laid out ran upon his land and did not afford him oppor- 
tunity to appeal from the assessment of his damages for his property 
thus taken; or that it  deprived him of reasonable time in which to 
appeal under its provisions, when it  appears that  he had ample and suf- 
ficient time except for a misapprehension of his remedy. 

APPEAL by m la in tiffs from order of Carter, J., rendered at (242) 
chambers, 15 November, 1913; fyom RUKCOMBE. 

The commissioners of the county of Buncombe, after due compliance 
with the provisions of Public Lams 1909, ch. 80, as the court finds, or- 

dered a public road to be laid out over the plaintiff's lands. The pro- 
ceedi~gs were regularly conducted. Plaintiff applied for an injunction 
against further action by them, and a restraining order was granted. 
At the hearing, Judge Carter found the facts to be as above stated, and 
denied the application for an injunction. I t  appears also that the order 
was made and recorded on 3 Noueniber, 1913, and plaintiffs, the next 
day, appeared before the board and prayed an appeal therefrom, which 
was disallowed by the board. They did not move for any appraise- 
ment of the damages. 

N a r k  W .  Broum for plaintiff. 
Wells 9 8wnin  for defendant. 

WALKER, J., after stating the case: The plaintiffs were not entitled 
to an appeal from the order to lay out the road, unless given by the 
statute, as such an order is not, in such case, reviewable. This has been 
settled in Brodnan: v. Groom. 64 N.  C., 244; 8. v. Lyle, 100 N. C., 497; 
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8. P .  Jones, 139 N. C., 614; Durham v. Riggsbee, 141 N. C., 128; 
Jeflress v. Gr~envil le,  154 N.  C., 492; Newton, v. School Committee, 
158 N. C., 186. We held in  Durham v. Riggsbee, supra, that the method 
of taking property for the public use is exclusively within the control 
of the Legislature, except in so far  as i t  is restricted by the organic law. 
The exercise of the power of eminent domain being a political and not 
a judicial act, the courts can afford no aid to the landowner, in  a case 
like this, where the statute has been strictly followed, until the question 
of compensation is reached. The advisability of opening a road or 
street or of widening the same is  committed by law to the sound discre- 

tion of the local authorities, charged with the duty of detcrmin- 
(243) ing what is best for the public in that respect, and with the 

exercise of this discretion the courts will not intcrfere. "The 
landowner is not even entitled to notice of the ordcr of condemnation 
or to be heard thereon," unless so provided by the law. 2 Lewis Em. 
Dorn., sec. 66 ; nurhunz 1.. RiggsFe~, and other cases, supra. 

The act in  question does not provide for any notice, nor does i t  grant 
a hearing to t2;e landowner until the time comes for the assessment of 
his damages and the ascertainment of the cornpensation which bv the 
lam and of right he is entitled to have in return for. the ~ont~iblit ioli  hc 
thus makes of his properly to the public good arid welfare. 

Plaintiffs complain that they were deprived of a constitutional right, 
because Laws 1909, ch. 80, sec. 16, requires their "claim for damages" to 
be preferred within thirty days after the order for the laying out of 
the road and the appropriation of thcir proprrty was made, without 
requiring any notice of thc order to be given, and for that reason their 
land could not be taken for puhlic use without giving them any adequate 
remcdy for compensation, as they might not, within thirty days, so fixed 
by thc act, acquire any knowledge of the order, no provision bcirig made 
for a "claim for damages" after the expiration of the time so prescribed. 

I f  plaintiffs are in a positioii to raise this q~~cst ion,  having had notice 
and full opportunity to bc heard, upon R proper- motion, on 4 November, 
1913, when they appealed improperly from the order of condcmnation, 
we think this Court has, neverthelrss, settled the question, upon its 
merits, against them in ,Tones 1 . .  Commissiorrr.rs, 130 N. C., 455, whcw 
i t  was held that if the landowner was prevc-ntcd from duly claiming his 
damages because of the impossibility of his having received notice of 
the ordw. not attributable to his fanlt, h~ is entitled by the rules of law 
and fairness to a rcasonahle time within which to make liis said claim. 
I t  is reasonable that landowners affected by wch an order should h a w  
notice of it, in order that they may assert thcir right of compcnsatio1~; 
but this question is not before iw, as the appeal is based upon the ground 
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that plaintiffs were denied the right to review the order itself by appeal 
therefrom, and they also had actual and very early notice of the 
same. Parties should prosecute their rights seasonably and dili- (244) 
gently, for by laches  the^ may sometimes lose them. 

We are, however, of the opinion that the act ilnpliedly requires notice 
of the order to be giwn to those affected by it. We should not impute 
to the Legislature an intention to do injustice by depriving a person of 
his property without due notice. The fact that he is allowed thirty 
days to make his claim implies that he should have such notice, as other- 
wise he could never avail himself of this prooision of the law. 

ii ill1 questions relating to the exercise of the eminent donlain power 

and which are politicel in their nature and rest in the exclusive control 
and discretion of the Legis la t~~re may be determined without notice to 
the ovner of the pro pert^ to be affected. Whether the particular work 
or improvement shall be made or the particular property taken are 
questions of this character, and the owner is not entitled to a hearing 
thereon as a matter of right." 2 Lewis Eminent Domain, sec. 66. 

"It is not upon the question of the appropriation of lands for public 
use, but upon that of compensation for lands so appropriated, that the 
owner is entitled of right to a hearing in court and the rerdict of a jury." 
Zirnm~rman T .  C n n j i ~ l d ,  12 Ohio St., 463. To the same effect, see 
People e. R. R., 160 N. Y., 225. 

"It is, however, held in most of the cases vhich h a ~ e  given the sub- 
ject careful consideratio17 that a statute will bc ~ a l i d  which determines 
without any interference a question of the necessity for the appropria- 
tion, or submits it without providing for notice to an inferior tribunal, 
but that a statute mhich undevtakes to determine the question of com- 
pensation or to submit it to commissioners or appraisers, without pro- 
viding for noticc, is unconstitutional." Elliott on Roads and Streets, 
sec. 260. The same author say; in  section 198: "There are some courts 
of high authority which hold that although notice is indispensable, i t  is 
not essential to the validity of the statute that it should provide for 
notice, arid that it is sufficient if due notice is actually given." 

"A condemnation proceeding which does not provide for notice (245) 
seems to be considered in some decision3 as essentially defective, 
But the better view is that such act may be made effective by actually 
giving the proper notice. Thus it has been held that notice is plainly 
intended where the act contemplates the participation of the owner in 
the proceedings, as where it authorizes him to assist in striking a jury 
or gives him the right to appeal." Randolph Em. Domain, sec. 338. 

These and many other authorities are cited and approved in 8. v. 
Jones, supra, where i t  is said: "In Lewis on Eminent Domain, see. 368, 
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i t  is recognized as settled law, by repeated adjudications, that statutes 
authorizing condemnation and making no provision for notice are valid 
if actual notice is given. Lewis on Eminent Domain, see. 368. But 
a t  the same time he says: 'By far  the greater portion of the cases pro- 
ceed upon the principle of implying a requirement to give notice from 
the provision of the statute itself.' " 

The notice there referred to is the one as to the time and place of 
fixing the compensation or assessing the damages and benefits, but the 
principles apply just as well to this case. Laws 1909, ch. 80, see. 16, 
provides for notice of the time and place for assessing the damages to 
the landowner and ascertaining the benefits to him, but i t  fails expressly 
to require notice of the order, so that the landowner may proceed with 
his claim for compensation. I t  sufficiently does so, however, by the 
clearest implication. Why give him thirty days after the making of an 
order, of which he has no notice and may never have any? 

But further discussion would be futile, as plaintiff had actual notice, 
as shown by his own conduct the next day, and his appearance before 
the board in the cause is a waiver of any formal notice to him by it. 
Penniman v. Daniel, 95 S. C., 341; Wheeler v. Gobb, 75 N. C., 21; 
8. v. Jones, 88 N. C., 683; Roberts v. Bllmcm, 106 N. C., 391. This is 
the general rule, and is not affected by the fact that he may have made 
the wrong motion or proceeded otherwise improperly or erroheously, as 
will appear from the foregoing cases. The only inquiry that arises is, 
Did he have a fair opportunity to present his case? No doubt, if the 

plaintiffs had made their claim for compensation and a request 
(246) that proceedings be taken for that purpose, the board would have 

granted the application. I f  they had refused, they could have 
appealed, and if they had denied them this right, they then could have 
applied for remedial process to the Superior Court, and to the judge for 
an injunction meanwhile, if necessary to protect their rights pendente 
7ite. Blair v. Coakley, 136 S. C., 405. 

Lams 1909, ch. 80, sec. 16, gives the right of appeal from the finding 
of the jury as to the damages or benefits, but denies it as to the order of 
condemnation. We would suggest that hereafter the commissioi~ers, or 
those having charge of such matters, give notice of the order of con- 
demnation to those affected thereby, so that they may certainly kno75- 
when they are expected to file their claim for compensation. 

I n  this wit, as there appears to have been some doubt as to the proper 
course of procedure in such cases, we will direct that  lai in tiffs be allowed 
to file their claim for damages before the commissioners, or in such way 
as they may be advised, within thirty days after the certification of this 
opinion and the judgment of this Court to the court below, and the 
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receipt of the certificate by the clerk of the latter court, that  time having 
been considered reasonable by the Legislature. But  this order is  not, 
hereafter, to be taken as a precedent. 

There was no error i n  the order denying the injunction. 
Affirmed. 

C i t e d :  Il'ood v. Lanrl Co., 165  X. C., 370 ;  B e n n e t t  v. R. R., 170 
N. C., 392. 

ZOE BARRINGER a \ - D  H r s ~ a n . ~  v. E. M. DEAL 

(Filed 3 December, 1913.) 

1. Slander-Ulterior Purpose-Trial-Evidence. 
While in an action for slander it is competent for the defendant to 

testify that the slanderous words were uttered by him without malice, 
it is incompetent for him to testify as to the purpose with which he did 
so, uncommunicated a t  the time. 

2. Slander-Compensatory Damages-Evidence. 
Compensatory damages may be recovered in an action for slander 

without specific proof that they have been suffered, when the words are 
libelous per se, their falsity is admitted, justification not pleaded, and 
privilege not claimed. 

3. Trial-Instructions, When Submitted-Appeal and Error. 
The refusal of the trial judge to give special instructions requested is 

not reviewable on appeal when it appears that they were submitted to 
the judge after the close of the evidence. Rev., sees. 536, 538. 

APPEAI, hy defendant from Cline,  J . ,  at  Ju ly  Term, 1913 of CSTAWBA. 

TV. -1. S e l f ,  George McCorlcle, R. R. Moose for plaintif f .  
Counci l  $ 170zint for defendant .  

(247) 

CLARK, C. J. This action is  to recover damages for the slander of 
the f c m e  plaintiff. The  charge, if not true, was a cruel and malicious 
slander. The  defendant In his ansJver does not plead justification, but 
admits that  at the time of making the libelous statement he did not 
know that  i t  mas true, and in  his evidence admits that  it was not true. 
H e  does not plead privilege, and i t  mas not an  occasion for  privilege. 

The first exception is because the judge excluded the following 
question: "Yon admit in your answer using the language charged for 
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a purpose. Tell what your purpose was." This question was properly 
excluded. The language on its face was grossly libelous per se. I t  was 
not competent for the defendant to testify as to his purpose, which was 
only a mental conclusion, unless he had stated his purpose at the time 
of ths making the libelous utterance. Kot having done so, it could 
not lessen the damage and wrong done the plaintiff that the defendant 
may have had a concealed ulterior motive. I n  Fields v. Bynum, 156 
N. C., 413, the Court said: "The defendant must  how something more 
than honest belief in the truth of his utterances, for he must show 
that the communication was made in good faith on an occasion which 
justified his making it." Xone of these things were shown. 

I t  was competent to ask the witness whether he had any malice 
(248) toward the plaintiff. This was done, and the defendant testified 

that he did not have any malice. But i t  is not open to him to 
testify that he had a motive which he did not make known at the time 
of his utterance. The rule is thus stated in Folkard's Starkie on 
Slander, 398, note 2 : '(A defendant in an action for slander has a right 
to explain the meaning of the words used by him and rebut the presump- 
tion of malice if his explanation is by reference to matters occurring 
when the words were spoken, so that those hearing them ought to have 
understood them as explained.'' But this does not permit the defendant 
to testify that he had a hidden, uncommunicated motive, when at the 
time of using the words i t  was not made known to those who heard him 
make the slanderous statement. 

The exception that the court permitted the plaintiff to recover compen- 
satory damages without proof of having actually suffered any, cannot 
be sustained. I n  Hamilton, v. Nance, 159 N. C., 56, i t  is held: ('In an 
action for slander, where justification is not pleaded and privilege is not 
claimed, the jury, upon finding an affirmative answer to the first issue, 
implies as a matter of law that the charge complained of is false and 
malicious, and compensatory damages should be awarded ; and additional 
punitive damages may also be given if the jury find a c h a l  malice." 
To same effect, Fields v. Bynum, 156 N.  C., 414, where the Court says: 
"When general damages are sought in an action of slandcr for words 
spoken which are actionable per se, compensatory damages may be 
awarded which embrace compensation for those injuries which the law 
will presume must naturally, proximately and necessarily result, includ- 
ing injury to the feeling and mental suffering endured in consequence; 
and it is not incumbent on the plaintiff to introduce evidence that he 
has suffered special damage in such instance." This was excepted to, 
but is a ~ w r b a t i m  quotation from that opinion. 

The defendant r~qnested certain prayers which the court declined to 
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give, f o r  the  reason t h a t  they were "handed u p  af ter  t h e  conclusion of 
t h e  charge." Revisal, 536, 538, require such prayers  to  be handed u p  
a t  o r  before the  close of t h e  evidence, a n d  it was not e r r o r  f o r  
t h e  judge to refuse to  consider them. C ~ a d d o c k  v. Barnes, 142 (249) 
N.  C., 89; Biggs v. G w g a n u s ,  152 N. C., 173. 

W e  cannot pass over without  notice t h a t  the  assignment of e r rors  
a r e  insufficiently made, i n  t h a t  they merely refer  to  the  exceptions, 
without  giving t h e  substance of the  matters  excepted to. Thompson v. 
R. R., 147 N. C., 412;  S m i t h  v. ~ U a n u f a c t u r i n ~  Co., 1 5 1  N.  C., 260;  
Keller v. Bibel- Go., 157 N. C., 576. 

N o  error. 

Cited:  H u r d w a w  Co. c. B u g g y  Co., 170  K. C., 301. 

V. G. LYNCH v. CAROLINA, C L I N C H F I E L D  A N D  OHIO R A I L W A Y  
COMPANY. 

(Filed 3 December, 1913.)  

1. Master and ServantDangerous Work-Assumption of Risk---Safe dp- 
pliances-Duty of Naster-Negligence. 

I t  is  the duty of the employer to furnish his employee such tools and 
appliances to  do the work required of him as  are reasonably safe, under 
the rule of the prudent man; and where the character of the work is  dan- 
gerous, the employe2 only assumes the risk incident to its dangerous 
character, and not that caused by the omission or neglect of the employer 
in the performance of the duties required of him for the employee's 
greatest security. 

2. Same-Trials-NegligenccE~idence-Nonsuit. 
In a n  action to recover damages from a n  employer for a personal 

injury alleged to have been negligently inflicted upon its employee, there 
was a motion as of nonsuit upon evidence tending to show that  the 
plaintiff was employed at the time af the injury in  unloading coal from a 
gondola car, opening a t  the bottom and dumping the coal into the tender 
of a locomotive beneath; and while he mas using a pick for the purpose, 
as  was customary with him, he was peremptorily instructed to use a 
shovel instead, the latter being a more dangerous method, and in conse- 
quence thereof he received the injury: Held, under this evidence, viewed 
in the light most favorable to the plaintiff, as required, a judgment of 
nonsuit was properly disallowed, there being sufficient evidence of de- 
fendant's actionable negligence to take the case to the jury; and, further, 
there was no evidence of contributory negligence O r r  v Telephone GO.. 
132 N. C ,  691. 
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(250) APPEAL by defendant from Just ice ,  J., at February Term, 
1913, of RUTHERFORD. 

Action for personal injury and damages caused by defendant's 
negligence. Plaintiff was employed by defendant as hostler helper, and 
assigned by his superior, or boss, to empty coal from a car or gondola, 
which was tanding on a trestle. The coal was piled up in the hopper 
car, which had an opening in the bottom, through which the coal would 
drop into the chute and then'ce into the tender of the engine underneath. 
The coal was of a large size. He  had been doing this kind of work 
safely with a pick for ten months before the day of this injury. He was 
ordercd to unload a car and proposed to use a pick, when he was told 
to use a shovel. He  then said, "I will take a pick," whereupon his 
boss gruffly ordered him to use the shovel. Plaintiff preferred to use a 
pick, which, he said, is safer than a shovel in doing the particular work, 
and he stated in his testimony in what respect it is safer. I t  renders 
the work easier and increases the chances of safety by affording a 
better opportunity than would the shovel-method of preventing the 
coal from striking you as it slides down the sides of the hopper, through 
the bottom of the car and the chute, into the tender. Defendant moved 
for a nonsuit, which the court refused, and defendant excepted. Verdict 
as follows : 

1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

2. Did the plaintiff by his own negligence contribute to his injury? 
Answer : No. 

3. What damages, if any, is plaintiff entitled to recorer of defendant? 
Answer : $250. 

Judgment thereon, and appeal by defendant. 

Pless & b i n b o r n e  and  York :  Co leman  for p l a i n t i f .  
J .  J .  N c L a u g h l i n  and Quinn ,  Hamrick & N c R o r i e  for defendant .  

WALKER, J., after stating the case: I t  seems clear to us that the 
question of defendant's negligence was one for the jury. There is but 
one exception, that the court denied the motion for a nonsuit. We must, 

therefore, view the evidence most favorably for the plaintiff, 
(251) and if there is any phass of i t  which, if found by the jury, 

entitles him to reco7-er? it presents a case for them, instead of 
one for a nonsuit. 

We have said in numerous decisions that the master owes the duty 
to his servant, which he cannot satisfy neglect, to furnish him with 
proper tools and appliances for the performance of his work, and he 
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does not meet fully the requirement of the law in the selection of them, 
unless he uses the degree of care which a person of ordinary prudence 
would exercise, having regard for his own safety, if he were supplying . 
them for his own use. Marks v. Cotton Mill,  135 N.  C., 287; Avery 
v. LzlnzEer Co., 346 N .  C., 595; Nercer v. h!. R., 154 N. C., 399. The 
master should, in the exercise of such care, provide reasonably safe 
tools, appliances, and surroundings for his servant while doing the 
work. Dorsett v. Manufacturing Co., 131 N .  C., 254; Witsell v. R. R., 
120 N. C., 557; Orr v. Telephone Go., 132 N .  C., 691. 

We have said that the rule which calls for the care of the prudent 
man is, in such cases, the best and safest one for adoption. I t  is perfectly 
just to the employee and not unfair to his employer, and is but the 
outgrowth of the elementary principle that the employee, with certain 
statutory exceptions, assumes the ordinary risks and perils of the 
service in which he is engaged, but not the risk of his employer's 
negligence. When the injury to him results from one of the ordinary 
~ i s k s  or perils of the service, i t  is the misfortune of the employee, and 
h e  must bear the loss, i t  being damnurn d s q u e  injuria; but the employer 
must take care that ordinary risks and perils of the employment are 
not increased by reason of any omission on his part to provide for the 
safety of his employee. To. the extent that he fails in  this plain duty, 
he must answer in damages to his employee for any injuries the latter 
may  sustain which are proximately caused by his negligence, and not by 
the negligence of the employee. M a r b  1'. Cotton Mill,  supra. These 
principles are familiar, and the difficulty generally arises in their appli- 
cation; but we do not think there is any in this case. 

Here the employee wanted to use a safe implement, one which (252) 
h e  had been using for some time with safety and efficiency, and 
the employer interfered and compelled him, under a menace of 
discharge (for the plaintiff, as it appears, knew and realized the conse- 
quence of disobedience), to use one which was not so well adapted to 
the work and was more dangerous to the employee, who was proximately 
injured thereby. This makes out, at  least, a case for the jury. 

I t  appeared in  8irnpso.n v. R. R., 154 N. C., 51, and Warwick v. 
Ginning Co., 153 N.  C., 262, relied on by appellant, that the work was 
simple, and the servant was permitted to do i t  in  his own way, without 
compl>lsion by the master as to any particular method of doing it, 
which distinguishes them from this case, where he was peremptorily 
ordered to use the shovel. I t  is, therefore, the case of a master requiring 
the servant to do his work in a dangerous way, by which he is hurt. 

I n  Whitson v. Wrenn ,  134 N. C . ,  86, the master had instructed the 
servant to do the work in a way that was safe. and he elected to disobey 
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the order and do it in a dangerous way, and we held that he could not 
recover for the injury caused by a departure form his instructions, be- 
cause the fault was all his own. 

Not so here, but the contrary. I t  is the converse of that case. The 
servant selected a safe method of doing the work, and the master ordered 
him to desist and do i t  in a dangerous way. The injury was, therefore, 
caused by the master's fault, and fixes him with responsibility for it. 
There is no pretense that the servant was guilty of any contributory 
negligence, and could not be, under the facts. O w  v. Telephone Co., 
supra. 

We have just decked a case at  this term, which is analogous to the 
one at  bar (Breeden v. Manufactum'n,g Co., 163 N. C., 469)) where 
the plaintiff was injured in cleaning a tentering machine. H e  was per- 
forming the work in a safe way, when his boss ordered him to stop 
and change his method to one which was dangerous. We held the 
master liable, there being no contributory negligence, as he had sub- 
stituted a hazardous for a safe method of doing the work by an order 
which the servant was bound to obey. There was some evidence of 

negligence, and this is suficient upon a motion to nonsuit. 
(253) The case is free from any error that we have been able to dis- 

cover. 
No  error. 

Cited: Lloyd v. R. R., 166 N. C., 32; Steele 11. Grant, ibid., 647; 
DeZigny v. Furniture Co., 110 N.  C., 201, 203. 

ASHEVILLE AND EAST TENNESSEE RAILROAD COMPANY 
v. W. A. BAIRD AND J. E. JOHNSON. 

(Filed 13  December, 1913.) 

1. Railroads-Car-load Shippers-Bailment-Negligence-Trials-Evidence- 
Damages. 

Where a railroad company has placed a car on its track and turned 
it over to the shipper to be loaded by the shipper, the relation of bailor 
and bailee is established between them; and where the car is damaged 
through the negligence of the shipper's employees, the shipper is respon- 
sible to the company for the amount of such damages. 

2. Same-Ownership of Car. 
Where under through traffic arrangements a railroad company fur- 

nishes its shipper a car belonging to another railroad company, to be 
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loaded by the shipper, the relation between the two companies is that 
of bailor and bailee; and where the shipper, through the negligence of 
his employees, injures the car, the bailee railroad company may recover 
the damages from the shipper, though it was not the owner of the car 
furnished him. 

3. Trials-Contributory Negligence-Issues Submitted. 
It is not error for the trial judge to refuse to submit an issue upon 

the question of contributory negligence when such has not been tendered 
by the defendant. 

4. Railroads-Car-load Shiyper-Railment-Trials - Damages - E~idence- 
Burden of Proof. 

In such cases, where it is shown that the car was delivered to the 
shipper in good condition and returned by him damaged, the burden ia 
upon him to show that he had used ordinary care in caring for the 
property while under his control. 

APPEAL by defendant from Pouskee, J., at  November Term, 1912, of 
BUNCOMBE. 

Civil action tried upon these issues: (254) 
1. Did the plaintiff deliver to the defendants, or  either of them, 

a railroad freight car, as alleged in  the complaint? I f  so, to whom? 
Answer: Yes;  as  to W. A. Baird. 

2. Was said car injured and damaged by the negligence of the de- 
fendants, or  either of them, as alleged in  the complaint? I f  so, by 
whom? Answer: Yes;  W. A. Baird. 

3. What  damage, if any, is  the plaintiff entitled to recover by reason 
of such negligence? Answer: $354.28, with interest from date of pay- 
ment of bill. 

The court rendered judgment against the defendant W. A. Baird, who 
appealed. 

JIerrimon, Adams & Adamu for plaintiff. 
W.  P. Brown, J .  D. Xurphy for d~fendanf. 

BROWIY, J .  This  record contains thirty-one exceptions, sel-enteen of 
which are to the rulings of the court upon the admission of testimony. 

Impressed by the earnestness of the learned and able counsel for  the 
defendant, Judge Nurphy,  me hal-e scrutinized each of these assign- 
ments of error with great care, but are unable to find any error which 
warrants another tr ial  of this case. 

The  weight of the evidence tends to prove very clearly that  the plain- 
tiff, at the instance of the defendant Baird, delivered to him a freight 
car, and placed i t  securely chocked on a sidetrack to be loaded by Baird 
with acid wood for qliipment over plaintiff's road and i t  connections. 



I N  T H E  SUPREME COURT. [I64 

During the progress of the loading of said car by the servants of the 
said Baird they undertook, after the car had been practically loaded, 
to move it, and in order to do so they negligently removed all the 
scotches placed under said car by the plaintiff for the purpose of holding 
the same. 

The car had been placed on a side-track of the plaintiff in a location 
convenient for the loading of the wood by the said Baird, on a grade 
of about 2 per cent, and when the scotches and brakes were removed 
by the servants of the defendants, the car got from under their control 
and was permitted to run out on the main line of the plaintiff, and 

finally, after running along the main line for some distance, left 
(255) the track and was thereby injured and damaged. 

The car was the property of the Southern Railway Company, 
and was being used by the plaintiff under its traffic arrangements with 
the Southern. The plaintiff paid the Southern the sum of $354.28 
damages to the car. 

I t  is contended that the plaintiff cannot recover because the car 
was not the property of the plaintiff, but of the Southern Railway Com- 
pany, and that if the real owner had brought the action, the defendant 
could have successfully defended against it. 

The jury has found that the car was delivered by the plaintiff, Ashe- 
ville and East Tennessee Railway Company, to the defendant W. A. 
Baird, and the relation existing between the plaintiff and the defendant 
was that of bailor and bailee. I t  is well settled that under these facts 
the defendant Baird could not take advantage of the fact that the title 
to the property was outstanding in the Southern Railway. Lain v. 
Gaither, 72 N. C., 234. 

Where a third party has deprived baliee of the possession of the 
property, or injured it, the baliee may recover the whole value of the 
property, unless the bailor interposes by a suit for his own protection, 
and will hold the excess beyond his special interest in trust for the 
bailor. 5 Cyc., 223, see. 8. 

I t  has been uniformly held that the bailee has a right of action 
against a third party, who by his negligence causes the loss of or any 
injury to the bailed articles, and this right has been held to be the same, 
even though the bailee is not responsible to the bailor for the loss. 5 
Cyc., 210. 

I t  is  contended "that the plaintiff was guilty of contributory negligence 
in any view of this case, and an issue should have been submitted by 
his Honor for this purpose, as set out in exception 21." 

I t  does not appear, however, either from the record proper or from 
the case on appeal, what this issue w ~ s .  It ,  therefore, cannot be relied 
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on as error. Contributory negligence is a defense, and i t  was the duty 
of the defendant to tender such issue, and except in case the 
court refused to submit it. Gross v. McRrayer, 159 N.  C., 374. (256) 

I n  any view of the evidence, i t  appears that the proximate cause 
of the injury to the car was the negligent removal of the "scotches or 
chocks." Consequently, had such issue been submitted, i t  would not 
have availed the defendant. 

As to the burden of proof, the charge of the court was in  some respects 
more favorable to defendant than he was entitled to. 

The car, according to the evidence, was delivered to the defendant 
in  good condition, for defendant's use. Under these circumstances, i t  
also appearing that the car had been returned in  a damaged condition, 
there was a presumption that the defendant was negligent, and the 
burden was upon him to show that he had used ordinary care in  caring 
for the property. The court, however, in its charge, placed this burden 
upon the plaintiff. 5 Cyc., 217; sec. 7 ;  Simmons 11. Eilces, 24 N. C., 
100. 

The rule is laid down in  Cyc., supra, as follows: "Where negligence 
is the foundation of the action between the bailor and bailee, the 
burden of proving negligence is ordinarily on the formei. T h e  burden 
i3 on the hailee, however, to sholw that he has exercised such degree of 
care as the bailment tallied for, where the subject-matter was in good 
condition when placed in the hands of the bailee, and in a damaged 
condition when rpturned or where it was lost and not returned at  all, or 
where he refused to give any account of how the injury occurred." 

No error. 

W. C. PENNELL, TRUSTEE IN BAXKRUPTCY, v. L. W. ROBINSON AND M. M. 
WORLEY, INDIVIDCAL~Y, AXD AS PARTNERS, DOING BUSINESS 4 8  ROBIN- 
SON & WORLEY. 

(Filed 13 December, 1913.) 

1. Vendor and Vendee-Sales-Nerchandise in Bulk-Void Transactions-In- 
terpretation of Statutes. 

Where the provisions of chapter 623, Laws 1907, regulating the sale 
of the whole or a large part of a stock 8o.f merchandise other than in 
the usual course of the seller's business, have not been complied with, 
in making a sale of this character, as to giving notice to creditors, mak- 
ing inventory or  giving bond, etc., the sale is absolutely void, the ques- 
tion of bona fides in the transaction arising only when the conditions 
of the statute are met. 
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2. Bankruptcy-Partnership Exemptions-Consent of Partrier-Jnrisdiction. 
Where one has been adjudicated a bankrupt under the laws of the 

United States, his right to homestead and personal property exemption 
under State laws is to be adjudicated in the bankruptcy court. 

APPEAL by plaintiff from 1h-agaw, J., a t  August Term, 1913, of BUN- 
COMBE. 

Action tried upon these issues : 
1. 13id the defendants purchase the stock of merchandise of M. J. 

McElreath & Son otherwise than in  the ordinary course of trade and the 
usual prosecution of their said business, while they were indebted 
to vario~as creditors, without giving any notice of said purchase and 
sale to said creditors? Answer: Yes. 

2. Did the dcfendants purchase said goods in good faith and for a fair 
price, paying for the same, without knowledge of the insolvency of said 
1111. J. McElrcath & Son, or that they owed dcbts? Answer: Yes. 

3. What was thc value of said goods at the time of said sale on 7 
March, 1912 ? Answer: $268. 

4. Are the defendants indebted to the plaintiff, and if so, in what 
amount? Answer: No. 

Fourth ~ S S U P  answered "No" as a rnattcr of law by the court. 
I t  is agrecd that upon application of C. H. McElreatb, one of 

( 2 5 5 )  the bankrupts, for a personal property excniption, in the bank- 
ruptcy court, he was denied his personal properly exemption. 

The other bankrupt did not ask for his personal property exemption. 
or conssilt in apt time for C. 11. McElreath to have any exemption. 
Upon the issucs as found by the jury, the court rsiiderod judgment 
against the plaintiff, who excepted and appealed. 

Murk W .  Brown for plaintiff. 
Lee & Ford f o r  dcfen,danis. 

BILOWN, J. This is an action brought by the plaintiff as trustee in 
bankruptcy of M. J .  McElreath & Son, bankrupts, to recover. possession 
of, or the valuc of, thc stock of nmxhandisc sold by M. J.  McElreat11 
& Eon to the defendants. 

I t  is admitted that the defendants purchased thc stock of goods at  
the time plaintiffs mere indebted to various creditors, without a com- 
p1ianc.e with the provisions of the statute regulating "sales in bulk," and 
that they paid a fair  price for the same; that the same was purchased in 
good faith, and tvithout legal knowledge or notice of thc insolvency of 
the bankrupts, or that the bankrupts owed debts, at  or before the time 
of the sale or the delivery of the goods. The only question presented is 
the construction of the "sale in bulk7' statute. 

206 
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The statute is chaptes 623, L a r s  1907, and is brought forward in 
Pell's Revisal, sec. 964a. 

The plaintiff contends that under the "sale in bulk" law, the sale of 
the whole or a large part of a stock of merchandise otherwise than in 
the regular course of the seller's business is void, absolutely, as to the 
seller's creditors, unless he shall observe the provisions of the statute as 
to giving notice to creditors, making inventory or giving bond as provided 
in said act. 

The defendants maintain that a failure to observe the provisions of 
the statute as to the notice to creditors or bond does not render the 
transaction void, but merely raises a presumption of fraud which may 
be rebutted by proof that ( a )  they purchased in good faith, ( b )  paid a 
fair price, ( c )  and were without knowledge of the fraud or of the insol- 
vency of the bankrupt. 

We think the construction of the statute contended for by the (259) 
defendants would practically destroy its beneficial effect. I t s  
purpose is to prevent the purchase of a stock of merchandise from 
various persons on a credit, and then selling i t  out in bulk for the 
purpose of defeating the rights of the creditors who extended the credit. 

The statute effectually protects such creditors, not only by making it 
easier to establish fraud, but by declaring the "sale in bulk" absol~~tely 
void unless the provisions of the lam are complied with. 

As we construe the act, the sale in bulk of a large part, or the whole, 
of a shock of merchandise, otherwise than in the ordinary course of trade, 
and in the regular and usual prosecution of the seller's business, renders 
the transaction pr ima facie fradulent, and open to attack on such ground 
by creditors, even though the provisions of the act are fully complied 
with. 

BLI~ in case they are not complied with, then the "sale in bulk" is 
absolutely void as to creditors, without any further evidence of a fradu- 
lent purpose. 

The construction contended for by the defendants, if allowed to pre- 
vail, not only renders the act nugatory, but gives to the creditor no 
greater protection than he had prior to its enactment. 

A sale in bulk of a stock of merchandise was prima facie evidence 
of fraud under some circumstances before the passage of this act. 

The Supreme Court of the United States, in referring to such a sale, 
says: '(Brit i t  is wholly a different thing when he sells his entire stock 
to one or more persons. This is an unusual occurrence, out of the ordi- 
nary mode of transacting such a business, is pr ima facie evidence of 
fraud, and throws the burden of proof on the purchaser to sustain the 
validity of his purchase." Srnmmon ti. C o l ~ ,  6 Bank Reg., 257; Graham 
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(260) v. Stark, 3 Bank Reg., 95; Kingsbury v.  Hale, 3 Bank Reg., 84 
Driggs v .  AIoore, 3 Bank Reg., 149; Tuttle v .  Traux, 1 Bank 

Reg. 169. 
I f  the defendants had known of the insolvency of McElreath, and that 

the sale of the stock of merchandise to them was for the purpose of de- 
feating the rights of creditors, then the sale could have been avoided 
irrespective of bankruptcy or of the ('sale-in-bulk" law, even though 
appellees paid full value for the merchandise. Revisal of 1905, secs. 
960-964; Cox 2). Wall, 132 N. C., 730. 

Any other construction than the one we place on the act of 1907 would 
leave the law practically as i t  stood under the Revisal of 1905, secs. 960- 
964, for under that law, as demonstrated by Mr. Justice Walker, the 
burden of proof is on the purchaser of property conveyed to defraud 
creditors to show that he bought for a valuable consideration and with- 
out notice. Cox: v. Wall, 132 N .  C., 731. 

The act of 1907 declares in explicit and unmistakable terms that 
such sales are (a )  "prima facie evidence of fraud, and ( 6 )  void as 
against the creditors of the seller." 

There must have been some purpose in inserting the comma after the 
declaration "prima fa& evidence of fraud," and adding "and void as 
against the creditors of the seller." 

But if the construction contended for by the defendant is adopted, 
the words "and void as against the creditors of the seller" must be 
stricken from the statute. The General Assembly will then have done a 
vain thing, and the purpose of the enactment destroyed. 

I n  construing a similar statute, the Supreme Court of Mississippi 
in  Dry Goods Co. v. Rowe, 99 Xiss., 30, held that "a sale in violation 
of the bulk sales law, declaring that sale of a stock of merchandise in 
bulk shall be presumed to be fraudulent as against the seller's creditors, 
unless specified conditions are complied with, is prima facie fraudulent, 
and unless the purchaser shows n compliance with the conditions as to 
inventory and notice to creditors, the sale is absolutely void, the word 
presumed having no fixed meaning, and in one instance the presumption 

declared may be only prima facie, while in another conclusive." 
(261) See, also, ContrelZ z.. Ring, 125 Tenn., 480; Jacques v .  Ware- 

house Co., 131 Ga., 15. 
I t  is well known that the business of retailing goods, wares, and mer- 

chandise is conducted largely upon credit, and furnishes abundant 
opportunity for the conimission of fraud upon creditors, not usual in 
other classes of business. Therefore, many other States have adopted 
similar statutes, the purpose being to provide, in general, protection 
against a class of sales to which fraud most frequently attaches. Such 
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statutes have received different constructions by the courts of the 
several States, depending largely upon the language employed in the 
act. We will not undertake to review the various decisions. They are 
referred to, and the different, views taken by the courts commented on, in 
that  valuable publication, vol. 26, Am. and Eng. Annotated Cases, 
pages 1214-1216. 

We prefer to adopt the view taken by sereral of the courts con- 
struing such statutes, to the effect that, while these statutes ha re  the 
object to prevent persons in debt who own stocks of merchandise from 
selling the same in bulk for the pnrpose of defrauding their creditors, 
its subject-matter is not fraud in  such sales, but the regulation of them. 

The statute prescribes certain duties which must be performed by the 
buyer and certain correlative duties which must be performed by the 
seller. This is regulation, pure and simple. 

Unless these duties are complied with, and the requirements of the 
statute observed, such sale or  transfer, as to any and all creditors of 
the vendor, is conclusively presumed to be fraudulent in l a r ,  whatever it 
may lmae been in fact. 

Whether McElreath is entitled to a personal property exemption now 
is  a question for tlie bankruptcy court. I t  is well settled in  this State 
tha t  a copartner is  not entitled to a personal exemption in the partner- 
ship property without the consent of the other copartner. 

We are of opinion that  the plaintiff is elltitled to judgment for the 
value of the merchandise as assessed by the jury. Let such judgment 
be entered in the Superior Court. 

Rewrved. 

(262) 
S A R A H  MAY v, MANUFACTURING A N D  TRADING COMPANY. 

(Filed 3 December. 1913.) 

1. Limitation of Actions-Adverse Possession - State's Title - E~idence- 
Marked Lines. 

One relying solely upon adverse possession and without color of title 
to  establish his title to lands in controversy must show title out of the 
State by actual possession for thirty years, not necessarily continuous 
occupancy of the property, but of a hostile character sufficiently definite 
and observable to apprise the true owner that his property rights have 
been invaded and to the extent of the adverse claim. And where there 
is a physical occupation with claim extending to certain marked bounda- 
ries, there must be some evidence tending to connect such occupation 
with the boundaries claimed or some exclusive control or dominion over 
the unoccupied portions of the land. 
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2. Trials-Expression of Opinion by CourtDeeds and Conveyances-Acreage 
-Evidence. 

In an action of trespass, involving title to lands, it appeared that to 
locate the land in accordance with plaintiff's contention the boundaries 
would include 60 acres, whereas the successive deeds he relies on to 
show paper title purports to convey 50 acres only; and under the bounda- 
ries contended for by the defendant, 50 acres would be included, accord- 
ing to the acreage expressed to be conveyed in plaintiff's deeds; on the 
facts preseded: Held, this discrepancy between the number of acres 
embraced under the boundaries contended for by plaintiff and the number 
of acres stated in his deeds, under the circumstances, was a relevant 
circumstance to be passed upon by the jury; and the charge of the court 
that it would be of no great value as an aid to the jury, was an expres- 
sion of opinion forbidden by the statute. 

APPEAL by defendant from Cline, J., a t  J u n e  Tesrm, 1913, of BURKE. 
Action to recover damages for trespass to realty, involving also 

a n  issue as to title. The plaintiff introduced the following deeds : 

1. Deed from H. H. Walton and wife to Alex Sisk, dated 4 October, 
1899, containing the following description: Beginning on a pine and 
runs south 85 east 60 poles to a chestnut; thence south 70 east 60 poles 
to a white oak;  thence north 80 poles to a stake; thence west 120 poles 

to a stake; thence south 50 poles to the beginning, containing 50 
(263) acres, represented on the annexed plat under its calls of course 

and distance by the letters a, b, c, d, e. 
2. Deed from Alex Sisk and wife to William Maloney, dated 18 

November, 1901, containing substantially the same description and 
calling for same acreage; 50 acres. 
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3. Deed from William Maloney and wife to Sarah A. May, dated 11 
Nay, 1903, containing the following description: Being a tract of 50 
acres, more or less, beginning on a pine on the south side of a road and 
runs east 60 poles to a chestnut; same course 60 poles to a large white 
oak; thence north 80 poles to a black oak; thence west 120 poles to a 
stake; thence south to the beginning, being a tract of land bought of 
H. H. Walton by Alex Sisk and conveyed by Sisk to William Maloney 
and wife, which said tract lies and is situated on one prong of Hall's 
Creek, reference hereby made to deeds to said Walton and Sisk for 
more specific calls and boundaries, represented on the annexed plat 
according to the calls by course aiid distance by the figures 1, 2, 3, 4. 

Plaintiff then offered evidenceZending to show title out of the State, 
and also that plaintiff and her more immediate grantors had occupied 
and possessed the property covered by the above deeds for seven 
consecutive years next before action brought. There was also (264) 
evidence tending to show the cutting of timber, complained of, 
by defendant in  a lot of woodland in the northeastern part of the land 
between the lines 3 and 4 and d and e near the eastern boundary as 
claimed by plaintiff. I t  was admitted on the argument here that the deed 
from WiIliam Maloney and wife to plaintiff covered the land in contro- 
versy; that the deed from Walton and wife to Sisk and from Sisk and 
wife to Maloney did not cover the land in  the calls by course and distance, 
unless their correct location was made to embrace the locus in quo by 
marked and recognized lines and corners. 

The annexed cut is inserted as an aid to a proper understanding 
of the point presented. 

The jury rendered the following verdict: 
1. Has the defendant trespassed and cut timber on the lands of the 

plaintiff, as alleged in the complaint? Answer: Yes. 
2. I f  so, what damages has plaintiff sustained thereby? Answer : $138. 
Judgment on the verdict, and defendant excepted and appealed. 

J .  T .  Perkins for plnintifl-'. 
A v ~ r y  & Ervin for de fendan / .  

I-ToKE, J., after stating the case: The plaintiff, relying in great 
measure on showing title by seven years advers'e occupation of land 
under color, was required to prove title out of the State, and endeavored 
to meet this requirement by showing thirty years adverse possession and 
also by evidence tending to prove that the locus in quo was embraced 
within a grant of the State to Erwin and Greenlee, bearing date in  1795, 
and both phases of the inquiry were submitted to the jury on the issue 
as to plaintiff's title. 
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Adverse possession for thirty years is one of the recognized methods 
of showing title out of the State, and it is not necessary to prove that 
such possession has been continuous one year with another, and, in 
cases coming within the former law, it was not required to show any 

privity of estate between the different occupants, this last position 
(265) having been changed by our statute on the subject and as to causes 

coming within its provisions. Phillips v. Pivce, 94 N. C., 518; 
Price v. Jackson, 91 N.  C., 11-15; Revisal, sec. 380. The possession re- 
ferred to, however, within the meaning of the principle, is actual posses- 
sion, not necessarily continuous occupation of the property, but there must 
be solme possession of a hostile character sufficiently definite and observ- 
able to apprise the true owner that his proprietary rights are being 
invaded, and of the extent of the adverse claim. 

Where one is in possession under color of title, having definite lines 
and boundarics;the calls and descriptions of the deed may be sufficient, 
but where there is no deed or color giving description of the property, 
there actual possession must be shown. I t  is not always required for 
this purpose that there should have been an inclosure or a clearing 
defining the full extent of the claim. As indicated by the statute, it may 
be suficient to show possession "ascertained and identified under known 
and visible lines and boundaries." Revisal, see. 380. But when it is . 
sought to extend the effect of an adverse occupation beyond an actual 
inclosure or clearing and up to marked lines and boundaries, there must 
be some evidence tending to connect the physical occupation with the 
boundaries claimed or some exclusive control and dominion over the 
unoccupied portion sufficiently definite and observable, as stated, to 
apprise the true owner of the extent of the adverse claim. Davis v. 
XcArfhzir, 78 N. C., 357; Wullace v. Maxwell, 32 N .  C., 110; s. c., 29 
N. C., 135-131; B y m m  v. Thompson, 25 N. C,, 578; Ill. Sled go. v. 
Relot, 109 Wis., 408; De Ii'rieze v. Quint, 94 Cal., 653; Wade v. Xc- 
DougZe, 59 W .  Va., 113 ; Porter v. Kennedy, 23 S. C., 352. 

I n  R p u m  v. Thompson the correct principle is stated as follows: 
"It i~ admitted that, upon a long possession, all necessary assurances 
may and ought to be presumed. But the question is, What is possession 
for that purpose? Plainly, it must be actual possession and enjoyment. 
I t  is true, indeed, that if one enters into land under a deed or will, 
the entry is into the whole tract described in the conveyance, prima facie, 

and is so deemed in reality, unless some other person has posses- 
(266) sion of a part, either actually or by virtue of the title. But when 

one enters on land without any conveyance or other thing to show 
what he claims, how can the possession by any presumption or impli- 
cation be extended beyond his occupation de facto? To allow him to 
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say that he claims to certain boundaries beyond his occupation, and by 
construction to hold his possession to be con~mensurate with the claim, 
would be to hold the ouster of the owner without giving him an action 
therefor. One cannot thus make in himself a possession contrary to the 
fact." 

Smith v. Bryan,  44 N. C., 180-162, in no wise miIitates against this 
principle; on the contrary, serx7es the better to illustrate i t ;  the evidence 
in that case tending to show clearing and exercise of control up to the 
known and visible lines and boundaries. On careful examination of the 
record, we fail to find evidence in the facts, as now stated, tending to 
connect the earlier and actual occupation or possession, relied upon by 
plaintiff to show title out of the State, with the lines and boundaries 
in the nortbeaatern portion of the land claimed and necessary to corer 
the locus in quo. There is tes t imon~ of long possession at an old house 
place in the western part  of the tract and a clearing of several acres 
around it, but there is nothing to connect such an occupation with the 
lines referred to. There seems to be no satisfactory evidence of marks 
through that woodland of sufficient age to answer the requirement. The 
witness Denton, a sur~~eyor ,  said he observed some marked lines out 
there, on a surrey made by him something like eight or nine years 
before the trial, and they seemed to be fifteen or twenty years of age. 
Narks, therefore, which of themselves could have had no connection 
with the old settlement in the western part of the plat, where the clear- 
ing was, and we find no evidence of any exercise of control or dominion 
of the unoccupied portion of the land in any way connected with the 
occupants of the old clearing or the title they professed to assert. On 
this'phase of the inquiry, therefore, we must hold there was reversible 
error in  allowing the jury to determine title out of the State by adverse 
possession and by reason of an old settlement and clearing on the 
western portion of the land, when there was not color of title (267) 
defining the limit of the claim and no evidence tending to extend 
the force and effect of such occupation to the woodland on the eastern 
part of the land, and which was necessary to include the locus in quo. 

Again, in  effort to establish the title in herself by seven years adverse 
possession under color, the immediate deed to plaintiff was insufficient 
for the purpose, being only six years old at the time of action brought, 
and it was necessary, therefore, for plaintiff to show that one or both 
of the preceding deeds, uildrr which she claimed, covered the land 
in controversy. The plaintiff contended and offered evidence tending 
to sl~ow that the northern boundary of these two preceding deeds was 
the line 3-4, and which mould include the land in dispute, while defend- 
ant contended that the true location was the line d-e, as indicated by 
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the course and distance of the deeds, and which would not include the 
land. 

All of these deeds purported to convey 50 acres. I f  located as plaintiff 
contended, they would include 60 acres, and if as defendant claimed, 
the quantity would be in accord with the deeds, and defendant referred 
to this excess of acreage as a circumstance i n  support of its position, and 
asked his Honor to so instruct the jury. The  court responded to the 
request, but i n  doing so, among other things, said:  "I will state very 
frankly tha t  I do not think the acreage is  of so great value to aid 
you in  the determination of this location, but you can consider i t  if 
it is  of any aid according to your finding," etc. H i s  Honor may have 
been correct in his estimate, but if i t  were a revelant circumstance a t  
all, and i t  has been so held in  casks of disputed boundary (Baxter a. 
Wilson, 95 K. C., 131))  the question of i ts  weight i n  value, under our 
statute, was for the jury, and not for  the court. F o r  the errors indicated, 
the defendant is entitled to a 

New trial. 

(268) 
J. S,HOILMAN ET ALS. v. WALDRON JOHNSON. 

(Filed 1 0  December, 1913.) 

1. Deeds and Conveyances-Minerals-Surface of Lands-Adverse Possession 
-Limitation of Actions. 

Where the mineral interest in lands and the surface thereof are con- 
veyed to different grantees, each constitutes a different and distinet es- 
tate in the lands from the other, and adverse user or possession of the 
one sufficient to ripen title will not alone apply to the other. 

2. Same-Trials-Evidence-Questions for Jury. 
The acts of the owner of the surface of the lands in mining for mica 

and other mineral interests therein which had separately been conveyed 
are held sufficient in this case upon the question of adverse possession, 
under conflicting evidence, to be submitted to the jury upon the issue 
of title thereto. 

3. Deeds and Conveyances-Minerals-Adverse Possession of Part-Limita- 
tion of Actions-Trials-E~idence. 

Where the mineral interests in lands have been separately conveyed, 
and there is sufficient evidence of adverse possession to ripen title in 
the occupant and defeat the grantee's paper title, it applies to all of the 
mineral interests'conveyed by the deed, and is not confined to the par- 
ticular mineral or minerals which had been mined. 

APPEAL by plaintiff from Cline, J., at  Ju ly  Term, 1913, of MITCHELL. 
Action tried upon this issue: 
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"Are the plaintiffs the owners and entitled to the possession of the 
mineral interests in the lands described in the complaint? Answer : NO.'? 

The plaintiffs appealed from the judgment rendered. 

A. IIall ,Jolznson, Elack 62 Wilson, Pless 62 AIcBee for ~ la in t i f l s .  
TI'. L. Lambert, Clzarles E. Green for defendant. 

Blrowiv J. This action, as the issue indicates, is brought to recover 
the mineral interests in a certain tract of land which formerly belonged 
to Simeon Slagle. The plaintiff introduced a connected chain 
of deeds for the mineral interests from Slagle to the plaintiffs (269) 
antedating the deed of the defendant. 

The defendant claimed title to the entire fee, including the mineral 
interests, by deed from Simeon Slagle to the defendant, dated 29 
January, 1903. 

I t  is admitted that the defendant owns the surface, and to show title 
to the mineral interests, the defendant relies on his deed as color of title, 
and undertakes to show seren years possession. 

I n  apt time the plaintiffs asked the court to instruct as follows: 
('You are instructed that in all the evidence the defendant has not 

shown sufficient evidence of adverse possession or user of the mineral 
interests invol~ed in this suit, and you will answer the issue 'Yes.' " 

His Honor refused to give the prayer; plaintiff excepts. 
I t  is well settled that the surface of the earth and the minerals under 

the surface may be severed by a deed, or reservation in a deed, and 
when so se~~ered, they constitute tu7o distinct estates. Outlaw v. Gray, 163 
N.  C., 325. The mineral interests being a part of the realty, the estate 
in them is subject to the ordinary rules of law governing the title to 
real property. 

The presumption that the party having possession of the surface has 
the possession of the sltbsoil containing the minerals does not exist when 
these rights are severed. Armstrong v. Caldwell, 53 Pa.  St., 284. 

The owner of the surface can acquire no title to the minerals by 
exclusive and continuous possession of the surface, nor does the owner 
of the minerals lose his right or his possession by any length of nonsuer. 
H e  must be disseized to lose his right, and there can be no disseizin by 
any act which does not actually take the minerals out of his possession. 
1 Cyc., 994; Armstrong v. Caldwell, 53 Pa. St., 284; Caldwell v. Corpen- 
ing, 37 Pa.  St., 427; 87 Amer. Dec., 436; Wallace v. Coal Co., 57 W. 
Va., 449; Xewman v. Yewman,  7 L. R. A. (N. S.),  370; Plant v. 
Humphries, 26 L. R. A. (N.  S.), 558. 

As Mr. J u s t i c ~  Strong says in Armstrong 2;. Caldwell, supra, 
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(270) "The owner of the surface can acquire title against the owner 
of the minerals underneath by no acts or continuous series of acts 

that would not give title to a stranger." 
Although the evidence as to continuous possession of the mineral 

interests is conflicting, measured by the above rule, we think his Honor 
properly refused the plaintiff's requested instruction. 

The defendant testifies that he took possession in  January, 1903, and 
commenced to mine at  once; that he bought the land and mineral 
interests, not knowing that the latter had been previously sold. 

Witness continues: "I used the land for farming, mining, timber, 
and all other purposes I needed it. I began to prospect and mine some in 
two or three months. lllined on it five or six days the first year, and 
have mined some on it every year since. Did this in fall and wniter 
at leisure times. Made some dumps. Took some mica out of side veins. 
Worked over the vein for 20 feet, tunneled for 20 or 30 feet. This was 
on the 3%-acre tract. 

"Then we ran a tunnel on the south side of my house on the 50-acre 
tract. This was two years after I moved there. Worked two or three 
days at that place. Mined and hunted mica all over the land. When 
I went there, very little mining had been done. Looked like a little 
pro~pecting after I went there. The place was torn all to pieces, hunting 
for mica. 

('Leased it for mining to Thomas, and his father, about a year after 
I bought it. They worked for about two years; then I leased to Wilt 
Davis. He  worked along for some five years. I leased i t  to Logan 
Davis last time ; was in 1910, when I gave him a written lease. 

"We got a good deal of small mica, and sold it first to Mr. Willis. 
Then James Hoilman came there about five years ago to my house, 
bought our mica and gave checks for i t ;  made no claim to it. There 
are thirty five openings on the 50-acre tract made between 1903 and 1913. 
One opening on the 3%-acre tract. 

"Have paid taxes on the land and mineral. Have not per- 
(271) mitted any one to work on the land except under me. Have not, 

myself, worked for any one else on the land since I bought it. 
The general custom of mining is to work in fall and winter at leisure 
times, opening up mines and hunting for better prospects. No regular 
time for working. 

"Before I bought land, I worked under lease from X r .  Slagle. Wilt 
Davis had the lease, and I went in with him. Paid some royalty. Mr. 
Edwin C. Guy came to my house about five years ago Said he was 
hunting for a piece of land that Nr .  Willis had in possession. Then 
pulled ont a paper and asked me if I knew certain calls. I told him 
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'No.' He asked to see my deed. I showed i t  to him. Three or four years 
later he came back; he said, 'Let's look over that Willis title.' 

"He offered nie $50, then $100, for my mineral interest in my land. 
At last I offered to take $1,000. Said if he did no take my offer, I could 
sell to whoerer I pleased, and he would try to sell what he held in that 
neighborhood. 

"R~uben Qrindstaff worked 400 yards from my house, and I did not 
see him. ZTevev saw him or Reltben Hoilman work on niv land since 
I bought it. I n  1912 Reuben Grindstaff was at my house to buy mica. 
We were threshing wheat. Said he did not knon~ if he could show us 
where he once worked; that he had not been there in fifteen years.'' 

There is much other evidence unnecessary to recite introduced by the 
defendant tending to show an ad~~erse  actual use and occupation of the 
mineral interests continuously for over seven pears from the time the 
defendant acquired the deed from Slagle prior to the commencement of 
this action. 

Taking all the evidence into consideration, JTe think his Honor 
properly submitted the question of adrerse possession to the jury. His  
instructions relating thereto are in line with the decisions of this Court. 

The plaintiff further requested the court to charge the jury: 
"You are instructed that there is 110 erideilce to be considered by you 

of any adverse possession to any marble on the land involved herein, 
and if you find that the defendant has ripened title to the mica 
and other minerals. then your answer to the issue ~ ~ o u l d  be 'Yes,' (272) 
but only the mica, etc." 

His Honor refused to give the prayer, as requested. The plaintiff 
excepts. 

This position is untenable. The defendant r a s  not required to mine 
for every- known mineral in order to gi~ye notice that he claimed the 
mineral interests. The mineral interests in land means all the minerals 
beneath the surfme, and when the defendant sunk his shaft or opened his 
mines. h~ gave notice of his claim to all such interests included in his 
deed, and not to one particular mineral only. 

We have been cited to no authority by plaintiff3 in support of this 
contention, and deem further discussion of it unnecessary. 

R e  have examined the remaining assignments of error, and find 
them without merit. 

No error. 

Cited: Je femon  1 % .  Lu~nbcr Co., 165 N. C., 6 0 ;  R ~ ~ y n o l d ~  v.  
PaJwwr, 167 N. C., 455. 
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JOHN M. COOKE v. M. IRENE COOKE. 

(Filed 3 December, 1913.)  

1. Xarriage and Divorce-Statutes-Constitutional Law. 
The only limitation on powers of the Legislature in  enacting statutes 

relating to divorce is found in Article 11, sec. 10, of the Constitution, 
which prohibits legislation of this character which is passed for any 
individual case. 

2. Same-Interpretation of Statutes-Party at Faul tPower  of Courts-Liv- 
ing Separate and ApartDivorce a Mensa-Computation of Time. 

I t  being in the exclusive power of the Legislature to regulate the ques- 
tions of divorce, the cou,rts may not by interpretation interpolate a pro- 
visian which does not appear in  a clearly expressed legislative act; and 
the Legislature having added a new cause for absolute divorce by chapter 
89, Laws 1907, as amended by chapter 166, Laws 1913, as follows: "If 
there shall have been a separation of husband and wife, and they shall 
have lived separate and apart for ten successive years; and the plaintiff 
in  the suit for divorce shall have resided in this State for that period 
and no children be born of the marriage and living," the plaintiff in an 
action for divorce under the canditions named is  entitled to a decree 
i n  his or her favor, without reference to the question whether the one 
or the other party was in fault in bringing about the separation; and 
should a part of the statutory period have been covered by a decree 
a mensa et thoro, this will not be excluded from the computation of the 
period of time required. 

3. Marriage and Divorce-Interpretation of Statutes-Separation by Consent. 
It is  nlot necessary to a divorce under the provisions of chapter 89, 

Laws 1907, amended by chapter 165,  Laws 1913, that  the separation be- 
tween husband and wife should have been by mutual consent. 

4. Marriage and Divorce-Interpretation of Statutes-Judgments for Divorce 
a ~ensa--z4bsolute Divorce-Estoppel. 

The cancellation of the marriage tie is  not included within the scope 
of the inquiry, issues, verdict, or judgment in an action for divorce a 
mensa et thoro, and such may not be successfully pleaded as an estoppel 
in  a suit for absolute divorce brought under the provisions of chapter 
89, Laws 1907, amended by chapter 165, Laws 1913. 

BROWX, J., concurring; WALKER, J., dissenting; ALLEN, J., concurring in 
dissenting opinion. 

(273) APPEAL by defendant f r o m  Peebles,  J., a t  M a y  Term, 1913, 
of ALAMANCE. 

Action f o r  divorce. T h e  action w a s  t o  obtain a divorce a 
~ ~ i n c z r l o ,  u n d e r  section 1.561, Revisal, subsection 5 of Fell's Revisal, by 
reason of separation of husband a n d  wife existent f o r  t en  successive 
years, etc. 
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The suit was originally instituted in Alamance County by summons 
dated in 1910, and served, returnable to November Term, 1910, of 
said court, and complaint thereon was duly filed. Pending such suit, 
the present defendant instituted her action for a divorce from bed and 
board by reason of wrongful abandonment on the part of plaintiff. That 
suit was commenced by summons duly served and returnable to Sep- 
tember Term, 1911, of the Superior Court of Wake County. At said 
term the defendant therein, the present plaintiff; appeared and pleaded 
in abatement the pendency of the proceedings in Alamance, and 
further answered, denying the abandonment, etc. The court below (274) 
held that the answer over had the effect of destroying the plea 
in  abatement, and on issue joined there was verdict and judgment for 
divorcc from bed and board in favor of the plaintiff therein. On appeal, 
while disapproving the position that to answer over necessarily destroyed 
the plea in abatement, the judgment on the verdict was affirmed for 
reasons stsated in the opinion. See Cook v. Cook, 159 N .  C., 46. 

. The judgment on that appeal having been certified down, the plaintiff 
suffered a judgment of nonsuit in the original action in Alamance 
Court, aud instituted the present suit by summons served and returnable 

haying again been duly filed for divorce a vinculo under section 1561, 
Revisal, subsection 5. The defendant appeared, and among other things 
pleaded the proceedings and judgment of divorce from bed and board 
obtained in Superior Court of Wake County in bar of plaintiff's suit. 

A transcript of the proceedings and judgment in the Wake Court 
having been put in evidence and admitted by plaintiff in  open court to 
be a true copy, his Honor intimated "that he would charge the jury 
that the plea of res adjudicata as set up in the answer was a finality of 
the action, and precluded the plaintiff from bringing or maintaining 
the present suit." 

Thereupon the plaintiff, having duly excepted, submitted to a nonsuit 
and appealed. 

Long & Long, E. X. W .  Darneron, W .  H. Carroll, and Parker & Parker 
for p la in t i f .  

R. N .  iYirnrns, Brooks, Xapp & Hall  for dofendant. 

HOKE, J., after stating the case: Subject to the constitutional re- 
striction that "it may not grant a divorce nor secure alimony in any 
individual case" (Const., -4rt. 11, sec. l o ) ,  the question of divorce is 
a matter exclusively of legislative cognizance, and in the exercise of its 
powers over the subject the General Assembly of 1907 (chapter 89) 
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added a new cause for absolute divorce, as follows: "If there shall have 
been a separation of husband and wife, and they shall have lived 

(275) separate and apart for ten successive years, and they shall have 
resided in this State for that period, and no children shall have 

been born of the marriage." 
By chapter 165, Laws 1913, this section was amended by "striking 

out all after the word 'years' in line six (line two of Pell's Revisal, see. 
1681, subsec. 5)  and inserting, 'and the plaintiff in the suit for divorcee 
shall haye resided in this State for that period, and no children be born 
of the marriage and l i~ ing . '  " 

This statute, express in terms and plain of meaning, is broad enough 
to include, and clearly does include, any kind of separation by which the 
marital association is severed and which may be made the subject of 
further judicial investigation. There is nothing in the law to indicate 
that the right conferred is dependent on the blame which may attach to 
the one party or the other, nor that the time which may be covered by' a 
judicial decree of divorce from bed and board shall be excluded from the 
statutory period, nor which permits the interpretation chiefly insisted 
upon by defendant, that the statute only applies when there has been a 
separation by mutual consent of the parties. But in  the language of the 
statute, this cause for divorce shall prevail whenever- 

"1. That has been a separation of husband and wife. 
"2. When they have lived apart for ten successive years. 
"3. When the plaintiff shall have resided in this State for that period. 
"4. No children be born of the marriage and living." 
And the Legislature having thus formally and clearly expressed 

its will, the Court is not at liberty to interpolate or superimpose con- 
ditions and limitations which the statute itself does not contain. 

This being the correct construction of the law, we are of opinion that 
the proceedings and judgment in the Superior Court of Wake County 
offered in evidence by the present defendant, and in which she was 
awarded a divorce from bed and board on the ground of wrongful 

abandonment on the part of plaintiff, her husband, cannot be 
(276) allowed to affect the course or results of the present trial. Not 

the decree, for i t  does not profess to sever the martial tie; that 
was not the question then presented, and on that record the court had 
no jurisdiction to award it. S o t  the verdict, on which the decree mas 
based, for the fact of abandonment being, as we have seen, irrelevant 
to the present issue. the judicial ascertainment of such fact would lend 
i t  no significance. As heretofore indicated, it was chiefly urged for 
the defendant that the statute under which present proceedings are 
instituted only applies when the separation has been by mutual consent 
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of parties, citing certain decisions from the Wisconsin courts, Thompson 
L?.  Thompson, 53 Wis., 153; Cole 2 , .  Cole, 27 Wis., 531, and the definition 
of the word, "separation9' appearing in  Black's Law Dictionary, etc. 
From a perusal of the Wisconsin decisions, it appears that the statute 
of that State contained express provision that the separation must be 
by mutual consent; and while the term '(separation" has obtained the 
restricted meaning of a voluntary separation from being frequently so 
used in judicial proceedings, in its more usual sense it extends to and 
includes any kind of separation by which the martial association is 
severed: "The liviiig asunder of a man and wife." 25 A. 8L E. Em.,  432, 
citing Wharton and Jackson Law Dictioaary. "If there shall have 
been a separation of husband and wife" is the language of the statute, 
and i t  clearlx contem$ates the primary and broader acceptation of the 
term. 

Again, it was contended that a proceediilg for divorce deals with and 
is designed to affect the status of the parties, and that the judgment 
in Wake has established this status to be legal separation from bed and 
board, and not otherwise; and further, that the time of such separation 
under and by virtue of that decree maj- not be properly counted as 
part of the statutory period. The premise here is undoubtedly sound. 
Divorce proceedings concern chiefly the status of the parties, but this 
action in Wake County did not deal, and the court acquired no juris- 
diction to deal, with the marriage tie. The decree only established a 
legal separatidli of the parties for the time, and it is very generally 
held that such a decree does not bar the right to an absolute (277) 
divorce when the statutory conditions for such a divorce are 
properly established. Evans T .  Evans, 43 Minn., 31 ; Edgerly v.  Edgerly, 
112 Dlass., 53; Q w ~ n  v. Green,, L. R. Courts, Pro. Div., 1 2 1 ;  M u o n  v. 
Xason.  L. R., Pro. Div., 121. True, in some of these cases it is held 
that such divorce can only be obtained on facts subsequent to the former 
decree, and that as to all former facts the parties are concluded. But 
this limitation should only prevail when such former facts have legal 
bearing on the second inquiry, and does not affect the case presented here, 
where, as we have seen, neither the decree itself no the fact on which 
i t  is predicated is relevant to the issue. 

I t  is suggested, in this connection, that decrees for absolute divorce in 
a proceeding of this character will likely and at times necessarily 
bring about perplexing conflicts with the terms and conditions imposed 
by former decrees of di~-orce from bed and board, and more particularly 
in  reference to allowances for alimony and certnin proprietary rights 
still existent in cases of such decrees. 
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We do not now see that any such conflicts will necessarily arise; but, 
if they do, the relief sought and the changes required in the law may not 
be made here. ,4nd so, as to the time covered by these decrees, the law, 
as we have seen, makes no such exception, and the courts are not at 
liberty to add to the statute what the Legislature has not seen fit to 
provide. 

And the same answer may be made to another position submitted for 
defendant: that the plaintiff wrongfully abandoned defendant, and 
should not be allowed to take advantage of conditions brought about by 
his own misconduct. This general principle has been recognized in some 
of our former decisions, but, in the recent case of EZZett v. Ellett, 157 
N. C., 161, i t  was held to be unsound where, as in  the present case, the 
Legislature has conferred the right of absolute divorce on the existence 
of certain specific fact7 or conditions, and it appears from the provisions 
of the law that the incipient blame of the one party or the other is not 
to affect the question. 

The public policy which finds expression in this statute rests on the 
assumption that it is not well for persons in these circumstances 

(278) to be absolutely deprived of all right to marry again; and where 
it has been sufficiently demonstrated by ten years separation that 

a reconciliation will not occur, and there are no living children to be 
affected, the lawmakers have deemed it expedient and right to establish 
this as a cause for absolute divorce. They have not seen fit to make any 
exception in favor of the injured party nor to exclude the'time covered 
by decree for a limitfd divorce; and, this being true, we must administer 
the law as we find it, and if it proves to be unwise in policy or unde- 
sirable in results, it must be changed by the legislative department, which 
is given full and exclusive cognizance of the subject. 

Reversed. 

BROWN, ,J., concurring: I concur fully in the opinion of the Court 
by Justice Hoke. I t  clearly demonstrates that under the act of 1907, 
as amended, the fact of separation for ten successive years, the residence 
of the plaintiff within this State for that period, and that there are no 
living children of the marriage, are all the facts required to be alleged 
or proved to support a decree for divorce a vinculo. 

I t  is contended that the plaintiff must allege and prove that the plain- 
tiff is the injured party. There are no such words in the act, although 
they are and have been in  the Revisal long prior to the act of 1907. 

I think those words plainly apply only to those causes of action which 
grow out of the personal misconduct of the parties. They would be out 
of place in the act of 1907, and are entirely inconsistent with its spirit 



and purpose. That act does not create a cause for divorce, so to speak, 
but only a ground for the a~inulment of the marriage tic. 

As the opinion of the Court points out, this act differs ill its language 
from other somewhat similar statatcs, in that it usw the past tense: "and 
they shall havc lived apart for ten successive years." 

I t  is impossible to conceive that after the expiration of so long a period 
the Legislature intended that the'married life of the parties should 
be opened up and the dread skel~toil of ail unhappy past be (279) 
resurrected arid displayed ill all its nakedness to the public gaze. 

Cui bono 9 The partics have bccn separated so long that reconciliation 
is hopeless, and thcre are no children to be concerned. Why expose 
their lmhappy past? There may havc been no disgraceful wrong on 
the part of either, only irreconcilable differences. 

I t  is plain to me that thc object of the act is to ani~ul  the marriage 
tie, and to give such unfortunate persons an opportunity to marry again, 
and percliancc to make a happy and congenial union, as such relation 
leads to virtue and unselfiehnesq and makt s better and more useful 
citizens. 

Afier ten long years of separation, why illquire into whose fault it 
was? Why dig up from their graves the buried memories of broken 
lives ? 

I t  is bettc3r to let the dead past bury its dead, and not distnrb the 
remains. Suc1.1 was evidently the wisc and humane purpose of the 
Legislature. - 

WALKER, <T., dissenting: I t  is always a matter for regret when I arn 
called upon, even by my sense of duty and a strong desire that justicc 
may always prevail, to differ with my brethren. This is a very im- 
portant question, and the result which has been reached by the majority, 
if in accordance with the law and compell~d by its edict, as supposed, is 
not in harmony with right and equity. 

I think the opinion of the Court is erroneous in several respects: 
I .  Thc Legislature, as L will presently show, and try to demonstrate, 

expressly provided that a suit of this kind ran be brought only by the 
party in jurcd. 

2. I f  this were not so, the amendment of 1907 should be confined 
strictly to separation of husband and wife, and not cxtended to those 
who have been previously divorccd. 

3. Thc time elapsing sincc the Wake decree of divorce from bed and 
board should not be counted, in which event, ten years had not 
cxpired at the comrnenccmmt of this action. 

First. The act of 1907, being chaptcr 89, amcnds, and purports (280) 
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on its face to amend, section 1561 of the Revisal, and Judge Pell, in 
his annotated edition, has given this enactment its proper place in that 
section. (Pell's Rev., see. 1561, subsec. 6).  Section 1561, in its first 
paragraph, and before enumerating the causes for divorce a vinculo, 
each being placed separately in the five succeeding subdivisions, provides 
as follows : "Marriage may be dissolved and the parties thereto divorced 
from the bond of matrimony on application of the party injured, made 
as by law provided, in the following cases." Among the "following 
cases" occurs the cause for divorce given by the act of 1907, i t  being in 
the fifth subsection. So that if interpreted according to its setting in 
that section, and controlled and qualified by what precedes and is appli- 
cable to all the causes alike, the provision of the act of 1907 is subject 
to the restriction contained in the first clause of the section, which re- 
quires that the application for the dissolution of the marriage and the 
divorce of the parties shall be made only by "the party injured." 

The act of 1907, provides that "Revisal, sec. 1651, be amended by 
adding thereto the following," and then comes the new enactment as to 
ten years separation. The law in regard to such an amendment and 
the future construction of the section thus amended has been conclusively 
settled by the highest authority. 36 Cyc., 1165, says that an amended 
act is to be construed "as if the original statute had been repealed, and 
a new and independent act, in the amended form, had been adopted in 
its stead: or, as frequently stated by the courts, sb far as regards any 
action after the adoption of the amendment, it is the same as if the 
statute had been originally enacted in its amended form." We find this 
familar doctrine stated explicitly and concisely in Black's Inter. of Laws, 
p. 356 et seq., sees. 130, 132. H e  says: ''(1) An original act and an  
amendment to it should be read and construed as one act. (2) An 

amended statute is to be construed as if it had read from the 
(281) beginning as i t  does with the amendments added to i t  or incor- 

porated in it. (3) ,4n amendatory statute is to be confined, in 
its scope and operation, to the limits of the act to which i t  is an amend- 
ment, unless the intention of the Legislature to give i t  a wider field of 
operation is manifest." And again: "4. I n  the construction of a statute, 
in order to determine the true intention of the Legislature, the particular 
clauses and phrases should not be studied as detached and isolated ex- 
pressions, but the whole and every part of the statute must be considered 
in fixing the meaning of any of its parts." Page 166, see. 74. 

There are many cases sustaining the validity and universality of these 
rules of interpretation. Bimpfel  v. Beam, 41 Col., 25 ; McGuire v.  R. R., 
131 Iowa, 340; People v.  R. R., 145 Mich., 140; Kamerick v.  Castleman, 
21 Mo. App., 587; Campbell v. Youngson, 80 Neb., 322; Cortesy v. 
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Territory, 7 N .  M., 89; McRilibbon v. Lester, 9 Ohio St., 627; Holbrook: 
v. Nichol, 36 Ill., 161; S .  v. Espress Co., 171 Ind., 138; Epperson v. 
Insurance Co., 90 Mo. Bpp., 432; Purrell v. State, 54 N. J .  L., 421. 
Some of these decisions have applied the principle concretely to cases 
just like this one. "As to subsequent events, an amendment to a statute 
is considered as a part of the original act." S.  v. Express CO., supra. 
"An amendment of a statute operates precisely as though the subject- 
matter of the amendment had been originally embodied in the statute 
amended, as regards any action had after its adoption." Holbroolc v. 
Michol ,  supra. "A statute which is amended is thereafter, and as to 
all a d s  subsequently done, to be constr~~ed as if the amendment had 
always been there; and the amendment itself so thoroughly becomes a 
part of the original statute that i t  must be construed, in view of the 
original statute, as it stands after the amendments are introduced." 
Farre11 v. State, supra. "An amendment to a statute will gene~ally be 
considered as a part of the original act, and the entire act as amended be 
given the const&ction which would be given if the amendment were a 
part  of the original act." People v. R. R., supra. The case of McKibbon 
v. Lester; supm,  holds that where there is an amendment of an act having 
originally a clause of restriction or limitation, the matter intro- 
duced into it by the amendment is, of course, subject to the same (282) 
restriction or qualification as the other parts of the act. 

The clear result from these authorities is that the fifth clause, as 
shown in Pell's Revisal, sec. 1561, i t  being the act of 1907, is subject 
to the qualification which pervades the entire section, namely, that the 
action for divorce a vinc& must be brought by the injured party; and 
this is in consonance with right and justice. The Legislature had no 
idea of changing the rule heretofore settled by this Court (Tew v. Tew,  
80 N. C., 316; Moss v. Moss, 24 N. C., 55; Setzer v. h'etzer, 128 N .  C., 
170)) and give an action to the one who may have been flagrantly in  
fault;  and therefore it did not pass a separate and independent act 
:tllowing a divorce after ten years of separation (if even that would 
have changed the result), but adopted i t  as an amendment to the original 
statute, so that i t  would be subject to its beneficent restrictions and 
work no wrong or oppression to the faithful and blameless spouse. 

But if there could be any doubt as to the correct meaning of the act, 
we are admonished by other rules of statutory interpretation that the 
law shonld be so construed as to prevent "absured or unjust conse- 
quences." With regard to a doubtful or ambiguous statute, the pre- 
sumption should always be indnlged that the legislative intention was 
to enact "a valid, sensible, and just law, and one which should change 
the prior law no further than may be necessary to effectuate the specific 
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purpose of the act in question, and the construction should be in harmony 
with this assumption." Black Int. of Laws, secs. 41, 46,47. There is also 
a presumption against an intention to cause a private hardship (sections 
47), or to enact contrary to a sound public policy and interests of 
public morality, or to make any changes in  the present law except only 
to the extent specified in  the amendment (sections 47, 50, 5 2 ) .  There is 
also a presumption that the Legislature did not intend that the law 
should be inconsistent or discriminatory, but that i t  should be consistent 
in  all its provisions, and that the amendment should be in harmony with 
the pregxisting body of the law (section 44). 

I n  the construction of the statute, as amended, and in  order 
(283) to determine the real intention of the Legislature, and its true 

meaning, the statute should be construed as a whole, each part 
being given its proper funetion, and its bearing upon the entire act or 
section, if such it be. Black, see. 74. I n  applying these principles to the 
facts of this case, we mu& not forget that the provision of 1907 as to 
separation is not an independent act, to be construed and to operate as 
such, but it is an amendment to section 1561 of the Revisal, and is so 
expressly declared to be. This was purposely done, so that the just rule 
of the law, giving the action to the party injured, might prevail in this 
case as in others of a like kind. What sound reason for restricting the 
right of action for the other four causes to the injured party that does not 
equally apply to the fifth, which is created by the act of 1907! Sone at 
all. I t  makes no difference what the nature of the offense may be upon 
which the application is based, the cause of action should, in good 
morals and in simple justice, belong only to the party who. has been 
wronged. ,4pplying these rules, or any of them, to the statute, and it 
should read, that a marriage may be dissolved and divorce granted in the 
following five cass, provided the "application is made by the party 
injured." This is what the Legislature has plainly said; it is what is 
manifestly meant, and it is in harmony with prior decisions of this 
Court and with the eternal principle of right and equity. 

Unless we are compelled to do so by inevitable interpretation, we 
should not give this cause of action to one who has done his wife so 
grave a wrong, of which he has been convicted by a court of justice and 
a partial divorce granted therefor. The record imports verity, and it 
finds that he "unlawfully, unjustly, and cruelly abandoned his wife"- 
deserted her without cause and refused to support her. He  caused the 
separation himself, and now asks that i t  be made permanent. We shrink 
from the contemplation of such injustice, even if his case is accidentally 
good in law, and turn instinctively to inquire if such it can be. But 
happily, for the sake of offended justice, i t  is found that the statutc, in 
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plain terms. as I think, bars his right to any relief. The law is still 
etrong to protect this woman against his iniquitous pursuits of 
her, taking advantage of his own wrong, and drives him back (284) 
at  the very door of the temple. 

We think the meaning and intention of the Legislature are clearly 
exprewed in the way I hal-e indicated; but if not, and the act is 
ambiguous, the Court should resort to the established rule of presump- 
tion, that the lawmaking body never intends to do injustice or to make 
unfair discrimination among those equally entitled to its favorable con- 
sideration, and the courts should adopt that construction which mill 
avoid any such result. Black Inter. of Law, p. 100, sec. 46. And for 
this purpose i t  has recourse to the original statute, which is amended, and 
considers the amendment with reference to its general scope and purpose. 
Black, p. 356, sec. 130. 

Second. But he should go out of court on another ground. The 
lexicographers define a separation as a cessation of cohabitation by 
husband and wife by the act of the parties or one of them (Black's 
Dict., p. 1080), and not by the act of the law, which is technically and 
legally considered as a divorce. Black, at  p. 382, defines divorce as 
('the legal separation of a man and wife, effected, for cause, by the 
judgment of a court, and either totally dissolving the marriage relation 
or suspending its effects so far  as concerns the cohabitation of the 
parties." And this is the popular notion. Besides, the statute itself 
makes a clear distinction between the two-divorce and separation. 
Revisal, secs. 2110, 2111, 2116. "Words found in the original act will 
be presumed to be used in the same sense in the amendment." 36 Cyc., 
1165. The two are really placed in separate chapters. Certain rights 
are incident to a divorce mhich do not pertain to a voluntary separation 
or one brought about by the wrongful act of either spouse. 

I f  "separation" includes divorce n mensa, and stands upon the same 
footing, it is a strange inconsistency that the statute allows the complaint 
in a divorce a mensa to be made only b~ the injured party, and i t  does 
not require i t  in this case. 

But whatever may be said about it, there is plenty of room for a 
construction that will prevent such an anomaly, if not enormity, as to 
permit this plaintiff to take advantage of his own willful wrong 
in causing the separation and convert i t  into a good and lawful (285) 
cause of action. We believe the law is plainly the other way, on 
its face, snd by every pertinent and well settled rule of statutory inter- 
pretation. How utterly contrary to our ideas of judicial procedure, that 
the law should decree a thing to be lawful, in favor of one of the parties, 
and then make that same thing an instrument in the hands of the wrong- 
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doer to undo its own work and permit him to use it for his own gain 
and advantage, to the oppression of the other party! That is turning a 
wrong into a right, and as to her, 'lit is holding the promise to the 
ear and breaking i t  to the hope." 

Third. The time which elapsed under the operation of the divorce 
decree should not be counted. We have shown what a strange anomaly 
i t  would produce; but apart from this consideration, the very language 
of the statute shows that i t  was not intended to be applied in  such cases, 
and only to those where the separation has been caused by a nonjudicial 
act. I t  is true that although a partial divorce has been granted, the 
injured party may afterwards obtain an absolute divorce or one a 
vin,culo, for sufficient cause. I n  the cases cited by the Court in its 
opinion, the decree was given only to the injured party, and he was not 
allowed to set up any cause involved in the first suit. One of the allega- 
tions in the former suit by the defendant against the plaintiff in Wake 
Superior Court was the desertion and separation of the husband and 
his crnel treatment of her. This passed into the issue and the decree. 

Ellett v. Ellett, 157 N .  C., 161, is easily distinguished from this case, 
and rests upon a peculiar ground which does not underlie it. Here the 
wife has done no such positive wrong as mas shown to have been com- 
mitted by the wife in Ellett's case. She is perfectly innocent of any 
wrongdoing, and is altogether the aggrieved party. I t  was only held in 
Ellet's case that the previous conducfc in  banishing his wife from their 
home did not justify her in afterwards committing adultery, no more 
than i t  would be justifiable for a widow or a single woman to do so. 
I n  regard to the two offenses, this Court held that of the husband merely 

trivial in comparison with the graver and more serious offense 
(286) of his wife, which was not excused, if palliated, by his act, the 

evil consequences of which, it was said, could largely be prevented 
or offset by requiring the husband to provide for her maintenance and 
support under the statute, and by order of the court, if she cared to 
apply for it, relying upon SteeZe v. Steele, 104 N.  C., 636. I t  is not 
necessary to inquire whether this is a valid reason, for suffice i t  to say 
that neither those facts, the reason, nor the decision have any relevancy 
to this case. The defendant has done nothing contrary to her duty and 
obligation as a wife, and her husband has, by the decree of the court, 
been found recreant to his duty and false to his marriage vow. The 
two cases, as we see, are widely separated in  principle by their distinctive 
facts. Elket v. Eklef, therefore, is not in the way, and aside from the 
plain meaning of the statute and its positive requirement, the plaintiff 
should be required, under our decisions, to show himself blameless, or, at  
least, that he is the wronged and not the guilty party. 
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T h ~ r e  can be no question, i t  seems to me, that plaintiff is estopped 
by the Wake decree. So far as the record shows, the issue as to the 
abandonment of his wife in August, 1900, was fairly raised by the plead- 
ings in that case, and fairly submitted to the jury, and they found against 
him. I t  was suggested that the court refused to hear his plea of former 
suit pending unless he first withdrew his answer to the merits. That does 
not appear; but if it did, there would be no difference wrought by i t  
in  the result, for he did not withdraw it, and he then had a fair oppor- 
tunity to present his  defense upon the issues submitted. We must 
assunre conclusively that the trial was conducted regularly and accord- 
ing to the usual course and practice of the court, in the absence of any 
finding in the record to the contrary or any motion or any proceeding to 
vacate the judgment. I t  cannot be impeached collaterally. "The geueral 
rule is that the judgment or decree of a court haring ,general jurisdictioil 
oTer the subject-matter, subsisting unreversed, mnst be respected, and 
in  collateral suits sustains all things done under it, notwithstanding any 
irregularity in the course of the proceedings or error in the de- 
cision." Yarboroz igh  v. Moore ,  151 N. C., 116; ~ l I i l l s a p s  v .  (287) 
E s f e s ,  137 N. C., 536; D o y l e  v. B r o w n ,  12 N .  C., 393; W i l l i a m s  
c. H a r r i n g t o n ,  33 N .  C.,  616;  H a r r i s o n  v. H a r g r o v e ,  120 N .  C., 96; 
Rack7ry  1.. Rohe?.ts, 147 N. C., 201 ; N c D o n a l d  v. H o f f m a n ,  153 N. C., 
254. I t  is established, by the estoppel of the judgment or the principle 
of res  juclicata, that plaintiff is not the injured party, but the one who 
caused all the trouble, and he should not be allowed to profit by his 
wrongdoing. This decision d l  be a precedent for any evilminded hus- 
band to desert or abandon his wife for the .\-el-y purpose of benefiting by 
the statute after ten years of his wrongful separation. The Legislature 
never intended any such result, or contemplated the spectacle of a man 
reaping the benefit and reward of his onm betrayal, and cruel treatment, 
of his wife v i th  the sanction of law. 

Why chould the law fal-or the husband, who deliberately and cruelly 
(as the jury found) abandons his wife, ~vithout just cause or excuse, 
and leave her without sapport, in preference to one who commits any 
other offense agaii~st his wife, or violates his marital duty, and for which 
she is entitled to an absolute divorce? There is no reason for an7 such 
distinction, and the Lrgislature adopted the form of an amendment to 
section 1561 to prevent it, and to bring all faithless husbands under the 
same rule of ~xclusion from the courts, by requiring that a snit may 
be brought on7y bv him or her who has been wronged. 

JUSTICE _L\T.T.EJS concurs in this opinion. 
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A. D. RABY v. M. E. COZAD. 

(Filed 13 December, 1913.) 

1. Contracts-Breach-Quantum ValebatBenefits. 
The recovery on a quantum meruit  or quantum valeoat is allowed upon 

breach of a special contract between the parties where the defendsnt 
has been properly apprised tbat it would, in the event of the breach, be 
insisted upon, and where substantial or appreciable benefit has been re- 
ceived and enjoyed by the party charged under the circumstances, which 
renders it inequitable that any and all recovery should be denied. 

2. Same-Instructions-Appeal and Error. 
When the evidence is conflicting and the defendant contends that the 

contract sued on was that the plaintiff was to have obtained options on 
certain lands and his services therefor pzid only if the defendant sold 
the lands to a certain contemplated purchaser; that such sale had not 
been made and no benefit had consequently been received by him, it is 
error for the judge to charge the jury, if they found that the minds of 
the parties had not come together in making the alleged contract, the 
plaintiff was entitled to recover upon a quantum valebat, and reversible 
error when it appeared from the verdict that the instruction influenced 
the finding upon the issue. 

(288) APPEAL by defendant from Ferguson ,  J., a t  Fal l  Term, 1913, 
of GRAHAX. 

Civil action on a money demand for  $700. On issue submitted, 
the jury  rendered the following verdict: 

"In what sum is defendant M. E. Cozad indebted to plaintiff, if 
anything? Anwer : $350." 

Judgment on the verdict for plaintiff, and defendant excepted and 
appealed. 

M. W .  Be l l  for plainti f f .  
Z e h u l o n  We ,aver  and J .  N .  M o o d y  for defen 'dant .  

HOKE, J. The plaintiff alleged and testified in effect that  he entered 
into contract with defendant, by which the latter agreed to pay plaintiff 
a t  the rate of 50 cents per acre for all the options he would obtain on 
certain lands in  the county of Graham;  tha t  pursuant to said contract 
he obtained options on not less than 1,400 acres of the land referred to, 
and turned them over to defendant, and had received nothing for same, 
and there was due him not less than $700, as per terms of contract. 

Defendant denied any and all liability on the demand, and testifying 
in his own behalf, said among other things: "That he wished to obtain 
options on certain lands in said county adjacent to or near the property 
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of the Whiting Manufacturing Company for the purpose of sell- (289) 
ing the same to said company, and he agreed with plaintiff to 
pay him the amount per acre for obtaining the options on all the 
lands that the VThiting Company ~vould take, and not otherwise. That 
the Whiting Company had refused to take any of the lands, and that 
according to the contract and agreement, there was nothing due from 
defendant to plaintiff ." 

The court submitted to the jury the opposing views presented by this 
el-idence, and in  addition charged the jury as follows: "Or if you 
shall find from the evidence that the plaintiff, at the instance of the 
defendant and at  his request, procured the options on the lands adjoin- 
ing the Suniner lands, and in coxtemplation of the sale of these lands 
to the Whitings, and that their minds did not come together, and the 
defendant understood that he was to have pay for i t  regardless of 
whether the Whiting Company accepted the lands or not, then there 
will be no agreement as to when or how the payment should be made. 
And if you should so find, and having found, if you so do, that the 
plaintiff undertook the work for the defendant, then the plaintiff would 
be entitled to thc ralue of his services in getting up options, although 
the Whiting Company may not have taken the options on the lands." 

The jury rendered a ~ ~ e r d i c t  for $350, and defendant excepted and 
appealed, assigning for error the portion of the charge as specified. 

There are many decisions in this State upholding recoveries on a 
quantum meruit or quanhm valebat, notwithstanding the existence 
of a special contract between the parties, as in Dizon v. Gravely, 117 
N. C., 84; Simpson 2%. R. R., 112 N. C., 703. But this principle has 
been allowed to obtain in cases where, as in the authorities cited, either 
from the pleadings or nature of the demand itself the defendant has 
been properly apprised that this position would be insisted on, and where 
substantial or appreciable benefit has been received and enjoyed by the 
party charged and under circumstances which render it inequitable that 
any and all recovery should be denied. I n  absence of the conditions 
suggested, the proper rule is that where there is definite and 
specific agreement controlling the contract relation between the (290) 
parties, their rights must be adjusted and recoveries allowed or 
denied arcording to the agreement between them. Corindhian Lodge V .  

Smith, 147 N. C., 244; Pqrllen v. Greene, 75 N. C., 215; Russell v. 
Stewart, 64 N. C., 487; I;17iastead v. Reid, 44 N .  C., 76. 

I n  the present case plaintiff claimed that under the contract he was 
to be paid for the options a definite sum. The defendant, that payment 
was to be made only in case the lands were bought by the Whiting 
Company, and that the company has failed or refused to take over any 
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of the  property, and t h a t  110 benefit whatever h a d  accrued t o  h i m  by  
reason of plaintiff's work. 

Nei ther  side contended t h a t  recovery could be allowed on  t h e  common 
counts, a n d  under  the  authorities a n d  on  t h e  facts  i n  evidence t h e  case i s  
no t  one which required or  permitted t h a t  such a view be submitted to  the  
p ry .  It  i s  evident, too, t h a t  the  portion of the charge excepted to has  
affected the  result, the  j u r y  hav ing  rendered a verdict f o r  just  one-half 
t h e  amount  due by  the  terms of the  alleged contract, if there was a 
breach. F o r  the  e r ror  indicated the  defendant i s  entitled t o  a 

N e w  tr ia l .  

M. A. BUIE ET AL. v. ANGUS KENNEDY ET AT.. 

(Filed 13 December, 1913.) 

1. Partnership - Dissolution - Profits -Diminution of Assets-LiabiHt~ for 
Losses. 

Where a partnership was formed for  the purpose of engaging in the 
business of making turpentihe, the partners agreeing to divide the profits 
in  the proportion of three-fourths and one-fourth, and one-half of the 
capital was lost in the business in  depreciation of the property contributed 
by the partners which was caused by its use in the business: Held, that 
as the firm was indebted to each partner for the share of capital fur- 
nished by him, the amount of capital so lost shquld be deducted from 
the gross returns, along with the costs and expenses of operation, in 
order to ascertain if any profits had been realized, and if any, to what 
amount. And this would be sa whether the firm is  to be considered as 
indebted to the partners in their contribution to the capital or whether 
there was merely a loss of capital by user of the property so contributed, 
and which is  to be regarded a s  making a part of the gross returns in its 
converted form and to be taken therefrom, in like manner as  debts of 
the firm, and to be deducted, in ascertaining whether there a re  any 
profits. 

2. Contracts, Writing-Deeds and Conveyances-Consideration-Guaranty- 
Parol Contracts-Trials-E~idence. 

The plaintiff and defendant having agreed to form a copartnership for 
producing turpentine on the lands of the latter, an undivided one-half 
interest in the lands was conveyed to the former for a monetary "and a 
further consideration." It  was found as  a fact that the entire contract 
was not reduced to writing, but that it  was stipulated by parol that the 
defendant would pay the amount of shortage in the "crop boxes" should 
the actual number thereof be less than that specified in the conveyance:. 
Held,  the parol part of the contract did not vary or contradict the writ- 
ing (the deeds) in this case, and is  admissible as evidence; and tha t  
this agreement to refund was a part of the consideration of the deed. 
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3. Appeal and Error-Assignments of Error-Exceptions Valid in Part. 
Where there is a single assignment of error to several rulings of the 

trial court, and one of them is correct, the assignment must fail; and in 
this case it is held that the assignment, being general, was not taken as 
required by the rule of this Court. 

APPEAL by plaintiff from F'e~yuso?z, J., at February Term, 1913, of 
ROBESON. 

This action was brought by the plaintiff to enjoin the sale of 
certain real property under a power of sale contained in a mortgage 
given by them to the defendants. The rral controversy, though, arose 
out of the settlement of their partnership dealings. Defendants being the 
owners of lands, chattels, and turpentine leases in the State of Florida, 
conreyed a one-half undivided interest therein to the plaintiffs for the 
sum of $8,000, under an existing agreement to form a copartner- 
ship for the purpose of carrying on a turpentine business, and (292) 
this was to constitute the capital of the firm. This was 
in November, 1901, The mortgage was giren to secure the payment of 
$5,000 of the $8,000 indebtedness. Th? business mas entered upon and 
continurd by the firm of Kennedy Brothers & Buie until 18 April, 1910, 
when it mas dissolved. The partners contributed equally to the capital, 
lout agreed to share unequally in the profits, M. A. Buie to receive three- 
fourths thereof and defendants the other fourth, the excess of one-fourth 
over defendant's share going to Buie on account of personal services 
to be rendered by him. 

The case was referred to Nr .  S. F. Mordecai, to take and state an 
account of the copartnership, the sale haring been enjoined until the 
amount due on the $5,000 note could be ascertained. The referee found 
the balance due 1 December, 1912, to be $4,778.25. Exceptions were 
duly taken to his findings of fact and lam, and upon a review of his 
report, under the exceptions, the court found the balance to be $5,394.03. 

Thr principal items in dispute between the parties mere as to what 
constitut~d profits of the business, and whether, in estin~ating the same, 
depreciation of the capital by its use in the business should be counted 
as a loss, or whether the profits to b? divided should be ascertained 
simply by deducting the costs and expenses of operation from the gross 
returns of the business. 

The referee was of the opinion that no loss or depreciation of capital 
should be considered in making the computation, and up011 this basis 
he found the profits to be $1,279.60, while the judge mas of the opposite 
opinion, and held that, under the facts of the case as found by the 
referee and approred by him, the amount by which the capital had been 
reduced in v a l ~ ~ e  by use in the busiiless should be considered arid deduct-d 
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from the gross returns, and under this view he found the profits to be 
$174.03. 

There was another question of importance in the case, which, perhaps, 
does not enter strictly into the partnership account, but should be con- 
sidered as a separate and independent item of charge against the defend- 

ants, if plaintiff's claim is held to be well founded. They alleged 
(293) that a t  the time they entered into the partnership arrangement 

the defendants orally represented and agreed, as a part of the 
terms of the purchase of the land, chattels, and turpentine interests or 
leaseholds, that the timber on the land would '(cut not less than thirteen 
crops of 10,000 boxes each, and that any deficiency in this amount would 
be deducted from the purchase price; that the timber failed by actual 
test to cut more than ten crops of 10,000 boxes each, and by reason 
thereof plaintiffs are entitled to a credit of $4,500 on the price; leaving 
only a balance of $3,500 due originally thereon, without any deduction 
on account of their subsequent partnership transactions. The referee 
held, the court affirming the finding, that the claim for the deficiency in 
the crops varied or contradicted the writing, and, therefore, excluded 
it from consideration. Evidence as to it was taken under objection by 
defendants, but finally ruled out for the reason just given. 

There are some other subsidiary questions, which -will be noticed in 
the fnrther development of the case. The court gave judgment against 
the plaintiffs for $5,394.03, with interest on the principal, $5,000, from 
10 April, 1910, and the costs, and ordered a sale of the property de- 
scribed in the mortgage. Plaintiff, having assigned errors, appealed 
to this Court. 

Cox & Dunn  for plainhffs. 
McTniyre, Lawrence & Proctor. and McLean, Varser & McLean for 

def endants. 

WALKER, J., after stating the case: The first question presented is 
the one in regard to the profits. The authorities seem to hold it to be 
clear that an important distinction exists between the terms "profits" 
and "gross returns." Profits are the excess of returns over advances; 
the excess of what is obtained over the cost of obtaining it. Losses, on 
the other hand, are the excess of advances over returns; the excess of 
the cost of obtaining over what is obtained. The expressions "net 
profits" and "gross profits" are met with in  the books, but they are 
inaccurate. "Profits" and "net profits" are, for all legal purposes, 
synonymous expressions. All profits are necessarily net, and no 

profits can possibly be gross. But the term ('gross profits" is some- 
(29.4) times used to designate the returns. This use of the term, however, 
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is inaccurate. A business is susceptible of "gross returns" and "net 
returns," and "profits" is the synonym of "net returns." The distinc- 
tion between profits, on the one hand, and gross returns on the other 
hand, is obvious. George on Partnership, p. 64. I t  is said by the same 
author that an agreement to share gross returns does not create a part- 
nership, for the reason that such an agreement is inconsistent with the 
joint ownership of the profits. I n  a partnership the profits are shared 
because the partners are joint owners of them. I f  no profits have been 
made, no partner is entitled to any share as against the others, for 
there is nothing to share. But where the agreement is to share gross 
returns, the share is independent of the existence of profits, and may be 
taken when there is a loss. I t  necessarily follows that an agreement to 
share gross returns creates a debt between the parties, and not a joint 
proprietorship in  the profits. He  then quotes Parsons on Partnership, 
sec. 62, as follows: "Though the sum may come out of profits, if they 
are sufficient, it will, nevertheless, come out of somebody, though there 
be no profits. The fixed amount, which is independent of the success 
or failure of the business, betrays a stranger's interest, and not a prin- 
cipal's. A proprietor's share springs out of the business, and varies 
according to its vicissitudes. A principal who made no contribution 
himself could never take his copartner's, and make gain out of his co- 
partner's loss and the failure of the business." George on Partnership, 
pp. 64, 65. We deduce the principle, from what is there-said, that the 
word "profits," when used in relation to the final distribution of the 
partnership effects or to the shares of the members upon a settlement of 
its affairs, means "net returns," that is, the gross returns after paying 
its liabilities and taking off the losses in the business and the costs and 
expenses of operation. But in this case the vital question is, whether 
the amount of the reduction in the value of the capital contributed by 
the partners by the use of it, that is, by cutting and scraping the boxes, 
and in other respects, should be deducted from the gross returns. 
The partnership, as an entity distinct from its individual mem- (295) 
bers, becomes indebted to them for the capital they advance, and 
upon a, settlement this debt should be paid just as any other liabilty of 
the firm, except that i t  is subordinate to the prior claims of creditors. 
As between the members and the partnership, i t  is a debt, and i t  makes 
no difference whether the capital mas contributed in money or in money's 
worth, such as property. Upon this subject the rule is thus stated in 
George on Partnership, p. 116. "Where the business has resulted in a 
loss impairing the capital, such loss is prima facie to be equally borne, 
notwithstanding the fact that the capital was unequally contributed. 
Thus, in Whitcomb 1.. Converse the articles of partnership provided 
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that A. and B. should contribute the whole capital in  unequal propor- 
tions; that B., C., and D, should contribute all their time to the business, 
and A. 'such time as he may be able to give'; and that each should 
receive one-fourth of the net profits. The business resulted in a loss 
of a portion of the capital. I t  was held that the capital constituted a 
debt of the partnerghip, to which all the partners were bound to con- 
tribute equally. The fact that the partner contributing services loses 
them does not affect the question. The doctrine here presented is sus- 
tained by the great weight of authority, though there are some coatra 
cases. Of course, the agreement of the parties determines the propor- 
tions i n  which losses are to be shared, and what losses are to be shared. 
But prima facie,  a loss of capital is like any other loss, and is to be 
borne in like proportions." And at p. 117 : "Any advances of money 
to the firm by a partner in excess of his contribution agreed to be made 
in the contract do not come within the designation of capital, the same 
being nothing other than a loan to the ~ar tnership,  whereby the loaner 
becomes a creditor of the firm, though, of course, not of equal standing 
with outside creditors in  respect of payment in case of the firm's in- 
solvency." And again at p. 115: ''When the amount of each partner's 
contribution is shown, there is no room for presumptions, and upon 

a dissolution each partner must be repaid the amount contributed 
(296) by him, before there is any distribution of profits." 

I t  is apparent here, from the facts and circumstances, though 
the terms of the partnership were not all reduced to writing, that the 
partners mutually intended that the property contributed by them, as 
capital, should belong to the firm and be made good to the partners at  
its dissoli~tion, and not merely that the firm should have the use of it, 
and for this reason defendants conveyed one-half interest in i t  to the 
plaintiff Buie. "Where, as is usual in an ordinary mercantile partner- 
ship transaction, a partnership is created, not merely in profits and 
losses, but in the property itself, the property is transferred from the 
original owners to the partnership, and becomes the joint property of 
the latter." Whitcow& v. Conversf, 119 Mass., 38, 43. This was 
directly held by the same Court in Livingston c. Blanchard, 130 Mass., 
241. Some authorities treat the impairment of the capital as a loss 
to be borne by the parties in the same proportion as they share the 
profits. "If there are no profits, and the capital has been impaired or 
wholly lost, in dividing losses the deficit must be repaid like any other 
loss, for impairment of capital is a loss the same as any other, and is 
not to be reimbursed out of profits merelv. That the capital has been 
contrikmted unequally and losses are to be equal makes no difference, or 
i f  the capital has been wholly paid by one partner, the other contributing 
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ser~4ces and skill, the latter who has lost his time owes to the former 
the same proportion of a loss of capital that he mould be chargeable 
with had the losses not reached the capital, but had simply diminished 
the profits." 2 Bates on Partnership, sec. 813. He  gkes  several con- 
crete examples of this principle in the notes to the text. Under this 
view, Kasbrouck c. ChiZds, 3 Bosw., 105, is an apt illustration, and its 
fact.; are very much like those in this case. H. and C. formed a part- 
nership, each contributing $2,000, H. giving his whole time and C. a 
small p a ~ t  of his time, H. to receive three-fourths of the profits and C. 
one-fourth; but nothing was said as to losses. There were no profits, 
but the capital was heavily impaired, only $879.80 being left. I t  was 
held that this must be equally divided; that IT'S excess of profits 
was for extra services and payable only out of the profits, if any (297)  
were made, and that losses mere to be shared equally. 

I t  would be strange if ire should hold in this case that there had been 
a. net profit, when the firm had lost half of its capital, which really 
~~eprescnted nearly all of its gross returns, having been converted into 
money by a sale of the manufactured product. The agreement was to 
divide net profits, and not any part of the capital. But whichever view 
we take, whether the amount contributed to capital is to be considered 
as a debt of the firm, or whether if capital is impaired, it is to be re- 
garded as a loss, the ruling of the judge was correct. The defendant 
has not appealed, but is satisfied with that decision, and the plaintiff 
cannot complain of it. 

But n . ~  think the court erred as to the other question. The oral 
stipulation that defendants would pay the amount of the shortage in the 
"crops of boxes," if there turned out to be less than thirteen of them, 
was but a part of the entire contract between the parties, the other part 
of which. namely, the deeds, was reduced to writing. I t  did not con- 
tradict or vary the mit ten part. Besides, the deed for the land and 
leasehold and timber boxes, dated 19  November, 1907, recites that i t  is 
given in consideration of $100 (and a further consideration)," showing 
that the whole consideration Tyas not set forth. The referee finds, and 
the court approved his findings of fact, that the partnership agreement 
was not in writing and the misunderstanding of the parties grew out of 
this fact. I t  is true the deeds for the property mere in writing, but 
what the finding means is that the entire contract between the parties 
was not written, but a part of i t  rested in parol. The facts in XcGee  v. 
Craven, 106 N. C., 351, were that a tract of land was sold with the 
understanding between the parties that if there should be a deficiency in 
the acreage, the grantor would pay back the difference or the value of the 
deficiency. The deed conveyed 111 acres of land for $900, and not by 
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the acre. Plaintiff, the grantor, sued on one of the purchase-money 
notes, representing the balance alleged to be due; defendant counter- 

claimed upon the ground that there were only 82% acres in the 
(298) tract, the difference being $230.85. The jury so found, and this 

Court affirmed the judgment upon the verdict, and held that there 
was no contradiction or alteration of the written part of the contract, 
and that the stipulation as to the deficiency was enforcible, not being 
in violation of the rule excluding oral evidence to vary or contradict a 
written agreement. That case is strictly analogous to ours. I t  is "on 
all-fours with it," as we sometimes say in order to express an exact 
similitude. Not only is this case like that one, so f a r  as there are facts 
common to both, and to the extent that the legal principle involved in 
both is the same, but the facts of this case more clearly, if anything, 
exclude the application of the rule of law in  regard to parol testimony 
which is now involved, and present a much stronger case than did those 
in .VcGee v. Cmwn. At any rate, the rule of exclusion does not apply 
here. A case much like ours is Sherrill v. Hagan, 92 N.  C., 345, in 
which it is held, Justice Ashe delivering the opinion: "Where it is 
agreed between the vendor and purchaser of a tract of land that the 
purchaser shall ha\-e it surl-eyed at his expenses, and if it shall be found 
to contain a smaller number of acres than is called for by the deed, that 
the vendor shall refund a pro rata part of the purchase money: Held, 
that such contract is founded on a sufficient consideration, and that i t  is 
not within the provisions of the statute of frauds. I n  such case parol 
evidence is admissible to establish the contract," citing Xanning v. 
Jones, 44 N. C., 368: Iloule 21. O'Jdalley, 1 Minn., 387; T w i d y  v. Saun- 
derson, 31 N. C., 5 ;  Dauglztrcy 1). Bootlze, 49 N. C., 87, and Terry v. 
R. R., 91 N. C., 236. I t  was said in Colgate v. Latta, 115 N. C., 127, 
quoting hbbott Tr.  Ev., 294: 94 written instrument, although i t  be a 
contract within the meaning of the rule on this point, does not exclude 
evidence tending to show the actual transaction, where it appears that 
the instnxment was not intended to be a complete and final settlement 
of the whole transaction, and the object of the evidence is simply to 
establish a separate oral agreement in the matter as to which the in- 
strument is silent and which is not contrary to its terms nor to their 

legal effect." 
(299) I n  classifying cases exempt from this rule of evidence, the 

Court, in Thomas v. Scott, 127 N. Y., 133, said: "The second 
class embraces those cases which recognize the written instrument as 
existing and valid, but regard it as incomplete, either obviously or at 
least possibly, and admit parol evidence, not to contradict or vary, but 
to complete the entire agreement, of which the writing was only a part." 
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And in  Batterman v. Pierce, 11 Hill, 171, which was an action for pur- 
chase of wood, a verbal agreement was made at the time that if anything 
happened to the wood through plaintiff's means, or by setting fire to his 
fallow, he would guarantee tho purchaser against any loss. The Court 
held that the evidence was competent, and to the objection that this 
contravened the rule, said there was "nothing in  it.)' See, also, Currie 
v. Hawkins, 118 N.  C., 594; Walton v. Jordan, 65 N. C., 170; Johnson 
v. R. R., 116 N. C., 926; Kelly v. Oliver, 113 N.  C., 442. We said in 
Typewriter Co. v. Hardware Go., 143 N. C., 97, quoting with approval 
Evans v. Preeman, 142 N.  C., 61 :"Numerous other cases have been 
decided by this Court in  which the application of the same ~r inc ip le  
has been made to various combinations of facts, a11 tending, though, to 
the same general conclusion, that such evidence is competent where it 
does not conflict with the written part of the agreement and tends to 
supply its complement or to prove some collateral agreement made at  
the same time. The other terms of the contract may generally thus be 
shown where i t  appears that the writing embraces some, but not all, of 
the terms.') 

The subject was considered in Eichards a. Hedges, ante, 183, with 
full citation of authorities, though the facts of that case were not, in all 
respects, identical with those of this one. Reference is also mado to a 
valuable note to Woodson v. Beck, 31 L. R. Anno. (N. S.), 235, cited 
in Richards v. Hodges, where there are many authorities collected which 
sustain our view in this case. One of the cases cited there is Brady v. 
Henry, 71 Cal., 481 (60  Am. Rep., 543)) where a par01 agreement made 
at  the time of giving a note, that if the quantity of hay for which i t  
was given, not then known, should fall below the given amount, a credit 
should be allowed to the extent of the deficiency, and i t  was held 
by the Court to be admissible, as not contradicting or varying the (300) 
writing. Other cases to be found there, and which agree with 
our decision in Evans v. Freeman, supra, and Typewriter Co. v. Hard- 
ware CO., supra, are the following : Hansen v. Yturria, 48 S .  W., 797 ; 
Bank v. Cook, 125 Iowa, 111 ; Mitchell u. SeZ1mnnr, 5 Md., 376 ; Insurance 
Co. v. Smucker, 106 Mo. App., 304; Saffer v. Lambert, 111 Ill. App., 410. 

I n  this case i t  was agreed that if the timber on the land did not cut 
thirteen crops, the amount of the shortage should be deducted from the 
price for which the note was given. This comes within the principle 
of the above authorities, and the judge erred in not submitting the 
question to the jury. This will be done unless the parties can agree as to 
the amount, or to some other method of ascertaining it. The case of 
Walker v. Venters, 148 N.  C., 388, is not applicable, for there the writing 
was contradicted or varied, but our case is more like Brown v. Hobbs, 
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147 N. C., 73, which cites, ilTitchel1 v. Foil,  100 N.  C., 178, and Sprague 
v. Bond ,  108 N.  C., 382, where this Court held the parol agreements for 
a division of the profits, upon a sale of the land conveyed, not to be 
within the rule of exclusion, nor within the statute of frauds. The 
agreement to pay a part of the proceeds or to refund a portion of the 
price was a part of the consideration upon which the deed was obtained. 
Ilrown v. Hobbs, supra; Trowb?-idye v. Welherbee, 93 Mass. ( 1 1  Allen), 
364; X e s s  v. F O J ,  10 Wendell, 436; X p r a p e  71. Bond,  supra. These cases 
are in principle like R i c h a ~ d s  11. l lodyes, supra, decided at  this term. 

Assignment of error No. 4 is not taken as required by this Court. 
Porter  v. Lumbpr Co., post, 396. Besides, it is a general assignment to 
several distinct rulings of the court, one of which at least, we have de- 
vided to be correct. I n  such a case the assignment of course, must fail, 
as we held in 8. u. English,  post, 497. I t  is the same as if taken to 
several portions of a chargc, it must be good as a whole ( B o s t  v. B o d ,  
87 N. C., 477; l m u r a n c e  Co.  I:. #pa, 21 Wall, 158) ; or as if taken to a 
mass of evidence, some of which is competent. Barndmrdt 1 1 .  S m i t h ,  86 

N. C., 473. I n  S. I ) .  Ledford,  133 N .  C., 722, we held: "The 
(301) objections are general, and the rule is well settled that surh ob- 

jcctions will not he entertained if the evidence consists of several 
distinct parts, some of which are corrlpetent and others not. I n  sue11 
a case the objector must specify the ground of the objection, and i t  
must be confined to the incompetent evidence. Unlcss this is done, he 
cannot afterwards single out and assign as error the admission of' that 
part of the testimony which was irirornpctent," citing the cases. Without 
conclusively determining the qucstioii as to what is ra1h.d the "high 
boxes," and the refusal of the referee mid court to allow it as ;I part of 
the profits, as thcy are embraced in the ~ e n e r a l  assignment, wc may say 
that i t  appears to be without any real rr1er.i t. 

Some assignments are made to the findings of fact, but we are bound by 
those of the judge, or, rather, we do not review them in matters of 
account and certain other cases not rlccessary now to enumerate. 1116 
Cullers 11. C'heathnm, 163 N. C., 61, and authorities there cited. 

There was error as to the parol ngreernent and no error as to other 
mattes. Costs of this Conrt to he dividcd equally. 

Modified. 
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BOARD OF COMMISSIONERS O F  RUTHERFORD r. SECURITY TRUST 
COMPANY. 

(Filed 10  December, 1913.)  

Taxation-Bond Issues-Polling Places-Notice. 
While i t  is required, for the purpose of submitting to the vote of 

the people the question of issuing bonds, that  a correct notice of the 
polling places be given, this requirement is fully met when the voting 
places have been established and are well known to the entire electorate 
of the county, and the voters were fully and formally notified that  the 
election mould be held on the specified date "at the various voting pre- 
cincts of the county as they are  now established. Revisal, see. 4305. 

APPEAL by defendant from Justice, J., at Fall Term, 1913, (302) 
of ROTHERFORD. 

Controversy without action, involving the validity of a pro- 
posed bond issue, submitted to Judge 31. H. Justice, holding court in 
the Eighteenth Judicial District. An election having been held under 
an act of the General Assembly on the question of issuing bonds for 
road improx-ement in the county for the sum of $250,000, the measure 
was approved by the voters; the bonds prepared and contracted to de- 
fendant company. who rpfuspd to accept same, on the ground that in giv- 
ing the general notice of election the polling places were not specially 
named. The notice, othelwise full and sufficient, notified the voters 
that an election would be held on the day stated, "at the various voting 
precincts of said county as they are now established, and upon said 
date the polls will be opened at sunrise and closed at sunset, when and 
where said voters are requested to cast their votes." Thep did appear 
at  tlie various precincts of the county, a full ~ o t e  was cast, and the 
issuance formally approved. His Honor gave judgment as follows: 

This cause conling on to be heard on statement of case in submitting 
controversy without action, and the same being heard, the court finds 
tlie facts as set out in such statement. 

I t  is adjudged, ordered, and decreed, that the notice of election pub- 
lished by the county combiissioners, and signed by W. G. Harris, chair- 
man of said board, and dated 8 Xarch, 1913, is in all respects valid 
and in accordance 71-ith law. I t  mas not necessary to state the polling 
places in said notice under the circumstances under which the election 
was held. The polling places were fixed and permanent and had been 
used as such in prerious elections, and all electors knew or were pre- 
sunled to know the polling place in the precinct where they resided 
and mere entitled to vote. The court adjudges that the notice of 
said election was legal and ample for the purpose of said bond election. 

16-164 241 
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And it is further ordered, that the defendant accept and pay for said 
bonds and pay the costs of this proceeding. M. H. JUSTICE 

This 18 November, 1913. Judge Superior Court. 

Defendant excepted and appealed. 

S. Gallert fo r  plaintiff. 
S. &I. Wetmore for defenclant. 

HOKE, J. The judgment of his Honor is fully approved. I t  
(303) is well understood that a correct notice of the polling places is 

considered of the substance, and must be properly given; but the 
notice in  this instance fully meets the requirements of the law. These 
voting precincts must be formally established, and can be moved or 
changed only after due inquiry and notice fully given. Revisal, see. 
4305. They are known to the entire electorate of the county, and when 
the voters were publicly and formally notified that the election would be 
held on the specified date, "at the various voting precincts of the county 
as they are now established," the notice conveyed as full and ample infor- 
mation as could well be given, and on the facts in evidence we think his 
Honor was fully justified in declaring that the polling places were fixed 
and permanent and had been used as such in  previous elections, and 
that all electors knew or were presumed to know the polling places in the 
precinct where they resided and were entitled to vote," a position 
which finds further support in the full expression had from the ~ o t e r s  
on the question submitted. 

The judgment of the lower court approving the ~ a l i d i t ~  of the bonds 
is affi~med. This will be certified, that the contract between the parties 
may be properly enforced. 

Affirmed. 

FIRST NATIONAL BANK OF OXFORD P. CLAUD KING ET AL. 

(Filed 10  December, 1913:) 

Bills and Notes-Sale of Collaterals-Credits-Payments-Limitation of dc- 
tions. 

K. executed his note to plaintiff bank and assigned certain collateral 
to H., cashier, to secure the same, with power to  H, to sell, and as K.'s 
agent to  apply the proceeds to payment of note, with specific agreement 
by K, to pay any deficiency. H. sold the collateral and so applied pro- 
ceeds. Held, that  the statute of limitations was repelled and that K. 
was liable for the deficiency'. 

CLARK, C. J., dissents; HOKE, J., concurs in  dissent. 
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-~PPEAI, by defendants from Connor, J., at august Term, (304) 
1913, of GRAXV-VILLE. 

Civil action, tried upon these issues : 
1. Did the defendants execute the note, as alleged, and make the 

paynwnts down to April, 1907, as alleged? Answer: Yes. 
2. Did the plaintiff sell the stock for $1,500, and apply the proceeds 

thereof 011 the note, as alleged in the pleadings, on 25 February, 1913? 
Answcr : Yes. 

3. I s  the plailztiff's cause of action barred by the statute of limita- 
tions ? Ansv-er : No. 

4. Are the defendants indebted to the plaintiffs, as alleged; if so, in 
what sum? - 4 n s ~ ~ e r :  $1,036.36, with interest on $1,005.58 from 2 
Xay, 19L3. 

The defendants excepted to the charge of the co~lrt  upon the third 
issue, and appealed. 

Eicks  r6 Xtem, T. T. H i d s  for plaintiff. 
John W. Hestrr, D. G. Brummitl for def~ndnnf. 

BROWN, J. The part of the charge excepted to is as folloms: "Inas- 
much as the note contains a pro-iision authorizing the plaintiff bank, 
its pr~sident  or cashier, to sell the stock mentioned in the note of 18 
July, 1906, and apply the proceeds of such sale to the note, the court 
holds and charges you that in making the sale of the twenty shares of 
stock of the Icing Buggy Company, mentioned in the note sued on, to 
E. H. Crenshaw, on 26 February, 1013, W. H. Hunt, cashier of plaintiff 
bank, was acting as the agent of defendants. and the application of the 
proceeds of such sale on said date by plaintiff bank to said note was 
such a voluntary payment as revived the debt and created a new promise 
or obligation upon the part of defendants to pay said note. Thereupon 
the court charges you, if you find the facts to be as testified to in the 
evidence, to answer the third issue 'No.' " 

The uncontradicted evidence pro.ies that the defendants exe- 
cuted their obligation to plaintiff, of which the follomiag is a (305) 
copy : 

On 1 September, 1906, after date, for value received, me promise to 
pay to the First National Bank of Oxford, N. C., or order, $2,000, 
negotiable and payable at  said bank, with interest at the rate of 6 per 
cent per annum after maturity, having deposited with said bank as 
collateral security for payment of this or any other liability or liabilities 
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of ours to said bank, due or which may be hereafter contracted, the fol- 
lowing property, viz. : 

Certificate No. 15, twenty shares Xing Buggy Company stock attached 
as collateral. I t  is hereby understood and agreed that we are to pay $75 
per month on this note until paid in  full, with such additional collaterals 
as may from time to time be required by the president or cashier of 
the First National Bank of Oxford, N. C., and which additional col- 
laterals I hereby promise to give at any time on demand, and if not 
so given when demanded, then this note to become due .and payable at  
once, with full power and authority to said bank to sell, assign, and 
deliver the whole or any part thereof, or any substitutes therefor, or 
any additions thereto, at  any broker's board, or at public or private 
sale, at  the option of said bank, or its president or cashier, or its or their 
or either of their assigns, on the nonperformance of this promise, or 
the nonpayment of any of the liabilties above mentioned, or at  any 
time or times thereafter, without advertisement or notice, which are 
hereby expressly waived; and upon such sale the holder hereof may pur- 
chase the whole or any part of such securities, discharged from any 
right of redemption; and by these presents we do hereby constitute and 
appoint W. H. Hunt, cashier, and his successors in office, our true and 
lawful attorney, for us and in our name and behalf, to assign and 
transfer said securities to the purchasers thereof, and after deducting 
all legal or other costs and expenses for collection, sale, and delivery, to 
apply the residue of the proceeds of such sale or sales so to be made 

to pay any, either, or all of said liabilities to said bank, or its 
(306) assigns, as its president or cashier, or its or their or either of 

their assigns, shall deem proper, returning the overplus, if any, 
to the undersigned. And the undersigned agree to be and remain liable 
to the holder thereof for an? deficiency. 

CLAUD KING, 
MOSES A. KING, 
JESSE KING. 

The defendants afterwards made the following payments on said 
notc, to wit: 6 August, 1906, $60; 1 September, 1906, $30; 12 October, 
1906, $70; 23 April, 1907, $15; and 25 February, 1913, from sale then 
made of the stock deposited as aforesaid, $1,500. 

There is a conflict of authority on the question of the effect of apply- 
ing the proceeds of collaterals left with the creditor by the debtor as 
part payment of the debt. I n  some jurisdictions it is regarded as suffi- 
cient to interrupt the statute, provided the collaterals are realized on 
within a reasonable time. Thls 1s the rule laid down in Maine, Massa- 
chussetts, Nebraska, Xew Jersey, and Vermont. 
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I n  others it is ineffectual to stop the bar of the statute in the absence 
of evidence of notice to or assent by the debtor. This is held in Alabama, 
New York, and Uinnesota. 25 Cyc., page 1379 and notes. 

The author of Cyc. says: "If the debtor constitutes a third person 
his agent to hold, and, in case of default, to realize on collateral and 
apply the proceeds to his debt, payment of such proceeds by such agent 
will interrupt the statute." 25 Cyc., page 1379 and notes. 

This distinction is based upon the idea that mhen the debtor's duly 
constituted agent makes the sale of the collateral and applies the pro- 
ceeds to the payment of the note, i t  is the debtor's own act. 

This principle seems to be supported by all the authorities. I n  the 
case before us the defendants not only appointed Hunt as their agent 
to hold the collateral, sell i t  and apply the proceeds to the pay- 
ment of the note, but they specially bound themselves to pay (307) 
any deficiency remaining after such application. 

The words, "and the undersigned agree to be and remain liable to the 
holder. hereof for any deficiency," constitute a contract to pay such 
deficiency mhen ascertained, and that could not be ascertained until the 
defendants' agent sold the collateral and applied the net proceeds to 
the note. 

No error. 

CLARK, C. J., dissenting: Revisal, 371, ~ rov ides :  "No acknowledg- 
ment or promise shall be received as evidence of a new or continuing 
contract from which the statutes of limtations shall run unless the 
yame be contained in some writing signed by the party to be charged 
thereby; but this section shall not alter the effect of any payment of 
principal or interest." I t  is evident from this that such payment shall 
be made under circumstances which shall be equivalent to a new promise 
in writing, i. e., it must be voluntary payment by a party who at the 
xime is free to make his election and who by the payment intends to 
expressly recognize the debt as existing. 9 sale under a previous authori- 
zation to an n'geat or trustee to sell collaterals and apply the proceeds 
on the debt can no more hare the effect of a voluntary new proniise 
than the agreement itself in the face of the note or bond to pay it. The 
paynient must not only be made in recopition of debt, but there must 
be an agrexnent to pay the balance. RuttZe v. Battle, 116 N.  C., 161; 
Supply Co. v. Dowd, 146 N. C., 196. 

I n  this case the sale of the collaterals by the trustee and the payment 
were made after the debt was barred. A payment is a renewal of the 
debt as to the principal (Garrett v. R e e v ~ s ,  125 N. C., 529), but not 
as to partners after partnership dissolved (Wood I). Barbour, 90 N.  C., 
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79), nor as to indorsers ( G a m t t  v. Reeves, supra), I t  follows, therefore, 
that i t  cannot be construed as a voluntary payment constituting a new 
promise by the debtor where the trustee makes the sale under authority 
g i ~ e n  seven years prior thereto to sell the collaterals. When such 

authority was conferred, the debtor was bound for any deficiency, 
(308) because he was not yet protected by the statute. When the sale 

was made, and the proceeds were applied, this was valid as a sale 
and payment, but no inference of a new promise could be drawn there- 
from, the debt having become barred. 

I n  Rattle v. Battle, 116 N. C., 164, it is said: ('Partial payment is 
allowcd this effect only when i t  is made under such circumstances as 
will warrant a clear inference that the debtor recognizes the debt then 
existing and his willingness, or at least his obligation, to pay the 
balance," citing Hezulett v. Schenck, 82 N. C., 234. This is reaffirmed 
and amplified by iWr. Justice Walker in  Sz~pply GO. v. Dozud, 146 N. C., 
196. A new promise cannot be implied except when the payment is 
made with the consent of the debtor-not therefore authorized merely, 
but given at  the time. "The principle is that by the part payment the 
party paying intended thereto acknowledge and admit the greater 
debt to be due, and upon this the inference may be drawn of a promise 
to pay the balance, or the payment by its own rigor revives the debt." 
25 Cyc., 1369; 19 A. & E., 326-328. 

The doctrine is best and most clearly stated by Rapallo, J., in 
Harper 7). Fairley, 53 N. Y., 422, in a case almost identical with that 
now before the Court. He said: "That a part payment, whether made 
before or after the debt was barred by the statute, does not revive the 
contract, unless made by the debtor himself, or by some one having 
authority to make a .new promise on his behalf, for the residue." The 
bank, as trustee here for itself, did not have the authority to make to 
itself a new promise for the debtor to pay the debt. The authority 
given it was no more than to sell the stock and apply the proceeds. 

There must be a conscious, voluntary, intentional act upon the part 
of the debtor, contemporaneous with the payment, before the implica- 
tion of a new promise will arise. Not every payment, if made even by 
the debtor himself, will have the effect of reviving the debt, because 
such payment may be made as a compromise and settlement, as in 
Supply Co. v. Dowd, 146 N. C., 193. The intention to pay the balance 

in such case would be lacking, and no new promise could be im- 
(309) plied. U. S. v. Wilder, 13 Wall., 254. I n  this case the authoritg 

given seven years before to sell the collaterals and apply the 
proceeds cannot be construed as equivalent to a new ~ r o m i s e  in 1913 to 
pay the balance of the debt when the sale did not take place till that 
time. 
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"Where a debtor owes two notes to the same creditor, one of which i s  
barred and the other is not, and a payment is made without any direction 
as to which note it shall be applied, the creditor may apply i t  upon the 
barred debt, but such application does not revive the debt nor imply a 
new promise. No inference of such intention to pay the balance can 
be drawn from the act and no new promise will arise." McBride  v. 
Noble,  40 Col., 372; Ramsey v. W a ~ n e r ,  97 Mass., 8 ,  and cases cited in 
notes to i?. S. v. Wi lder ,  20 U. S. (Law Ed.), 681. 

No en. parte action on the part of the creditor is sufficient, but the 
payment must be made either by the debtor voluntarily or by some 
one clothed with authority, not only to make the payment, but to 
make it as a new promise in his behalf. The creditor cannot credit 
upon the note a debt owing by him to the debtor and thus revire the 
debt. B a n k  v. I$arris, 90 N.  C., 118. 

This Court has held that the payment by a trustee, who is selected as 
a disinterested party, at the time the debt is contracted, to hold the legal 
title, will not operate to rerive the debt or toll the statute. Batt le  2;. 

Balt le ,  supra.  I n  Cone v. H y a t t ,  132 N. C., 810, the true rule is laid 
down: "The reason why a part pap len t  is allowed to prevent the bar 
of the statute is that i t  is deemed an admission of a subsisting liability 
from which a promise, as of the date of the payment, to pay the balance 
of the debt mill be implied. But in order to raise this implication there 
must be a vo lun tary  payment by the debtor or by some one authorized 
to make the payment for him." The sale of collaterals and application 
of proceds under authority given seven years prior thereto cannot be 
considered a voluntary payment that will raise the implication of a new 
promise. 

This debt became barred on 24 April, 1910. The authority to sell 
the collaterals upon default was given when the note was executed and 
the collaterals deposited, 18 July, 1906. The sale of the collaterals 
was not made till February, 1913. Whether such sale and appli- (310) 
catioil would be valid after the debt mas barred is a matter about 
which the'decisions differ, but none go so far as to say that such act 
mill revive the debt. 25 Cyc., 1379. 

I n  1 Wood Statute of Limitations (2 Ed.), 282, i t  is said that a part 
payment derived from collateral security and its application to the debt 
without the debtor's assent at  the time does not remove the bar, citing 
Harper  v. Pairley,  53 N.  Y., 442; Brozorz v. Latham, 58 N.  H., 30, and 
other cases. 

I n  J o m s  v. Larzghor?ae, 19,  Col., 206, i t  is held: "A new promise to 
pay a debt barred by the statute of limitations will not be implied from 
part payment where the circumstances of the payment rebut the inference 
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of such promise; and where the part payment is money realized from 
assets transferred by the debtor to the creditor, the new promise is not 
to be implied as of a later date than the transfer." This date in  this 
case was July, 1900. 

Again in Gold v. Ehrilich, 67 Kansas, 1, it is held that "to revive a 
debt there must be a voluntary payment, and collection from collaterals 
cannot have this effect, but such collection must be referred back to the 
date of the deposit of the collaterals." 

The strongest case probably is Ferris v. Curtis, 53 Col., 340, where 
i t  is said. '(It has also been repeatedly held in this Court that the 
efficiency of the payment to avert the effect of the statute as a bar 
rests in the conscious and voluntary act of the defendant when ex- 
plainable only as a recognition and confession of the existing liability. 
To raise such implied promise i t  must be voluntarily made by the debtor 
to the creditor. I t  must be shown to be a payment of a portion of an 
admitted debt paid to and accepted by the creditor as such, accompanied 
by circumstances amounting to an absolute, unqualified acknowledg- 
ment of more being due, from which a promise must be inferred to pay 
the remainder.'' The Court then held that, in this aspect, the sale of 
collaterals under a prior authority, to me applied to the debt, while 

an authorized, is not a voluntary, but an involuntary sale, from 
(311) which no new promise can be implied. 

I n  Banks v. Rarnaby, 197 N.  Y., 210, the paper and authority 
were indentical with those in this ease, and the Court, reviewing all 
the authorities, held: "Few lawyers will have the courage to argue that 
under a general authority to sell securities and apply the proceeds a 
pledgee will have power to revive a debt against his pledgor already 
barred by the statute." 

A part payment to bar the statute and revive the debt must be made 
with the intention of making a new promise and acknowledging the debt. 
The above authorities hold that such intention cannot be implied from 
the sale of collaterals and their application under authority given prior 
thereto, and most especially this could not be the effect when the debt 
in meantime has become barrrd. There was no express evidence offered 
in this case of such intention, and if there had been, it should have been 
submitted to the jury. 25 Cyc., 1369, and notes. 

HOKE, J., concurs in this dissent. 
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JOSEPH RAY v. N. E. ANDERS ET ALS. 

(Filed 1 3  December, 1913 . )  

1. Deeds and Conveyances-Color of Title-Boundaries--Adverse Possession 
-Limitations of Actions-Trials-Nonsuit. 

Where one enters on a tract of land under a deed having known and 
visible lines and boundaries, and occupies any portion of the tract, 
asserting ownership of the whole, there being no adverse occupation 
of any part, the force and effect of such occupation will be extended to 
the outer boundaries of his deed, and if exclusive and continuous for 
seven consecutive years, the title being out of the State, such possession 
will ripen into an unimpeachable title to the entire tract. 

2. Same-Intermittent Possession-Trespasser-Trials-R'oIisuit. 
A casual or intermittent interruption of the possession of one who 

occupies land under a deed conveying it  under known and visible 
boundaries is insufficient to defeat his title when otherwise his  pos- 
session for seven years has ripened i t  to the whole of the lands thus 
conveyed; nor can this right be defeated by one occupying adjacent 
lands without evidence of claim of color. whose actual possession ex- 
tends only to a clearing not included in the locus in quo (Hacldock v. 
Leary, 148 N. C., 378, cited and distinguished); and upon the evidence 
in  this case a judgment of nonsuit should not have been granted. 

-!PPEAL by plaintiff from C a ~ t e r ,  J . ,  at October Term, 1913, (312) 
of BUNCOXBE. 

Action to recover land. At the close of plaintiff's evidence, on 
motion, there was judgment of nonsnit. Plaintiff excepted and appealed. 

Lee & Ford f o ~  p l a i n t i f .  
Z e h  V .  Curtis for defel~dant .  

HOKE, J. Plaintiff introduced a grant of the State covering the land 
in controversy to Alexander Penland, dated 12 December, 1832, registered 
22 February, 1837. And further, two deeds, also covering the land in 
controversy, one from J. A. Brookshire, sheriff of Buncombe County, to 
Charlw'Moore and others, dated 8 September, 1893, and the second 
from Moore et ai. to plaintiff, 12 September, 1893. 

Plaintiff, a witness in his own behalf, testified that at the time he  
purchased the land in 1893 he entered into possession under his deed, 
put a tenant on it, had some of i t  cleared, and has been in continuous 
possessioli every year from that date, rentiilg it to Xr. Hodge and Frank 
Lunsford, who cultivated it. That he had been in possessioil of the 
whole tract, had cut timber on it and used it eyer since he had it, with the 
exception hereinafter stated. That a part of the land, to the amount of 
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about 13 acres, lay on the west side of a mountain ridge, the plaintiff's 
clearing being on the eastern side, and there was no marked line on 
the top of this ridge which divided the property; but not long after 
the plaintiff entered and made his clearing, that is, about seventeen years 
ago, one Mose Fox entered on that portion of the land lying west of the 
mountain ridge and cleared about 3 acres; that soon after this clearing 

was abandoned and the land thrown out;  that since that time 
(313) there had been casual trespassers on the land, and part of that 

clearing may have been cultivated for a short time; that there 
had been only about 4 or 5 acres in the clearing, and the rest of the 13 
acres were in wood. But there had been no entry or assertion of owner- 
ship as to the entire portion of land lying west of the ridge until the 
spring of 1912, when the defendants entered on the land, took possession 
of it to the top of the mountain, putting the same under fence. 

On these, the facts chiefly relevant, me think the issue should have 
been submitted to the jury. 

It is the established ~r inc ip le  in this State that when one enters on 
a tract of land under a deed having known and visible lines and boun- 
daries and occupies any portion of the tract, asserting ownership of the 
whole, there being no adverse occupation of any part, the force and 
effect of such occupation will be extended to the outer boundaries of 
his deed, and if exclusive and continuous for seven consecutive years, 
the title being out of the State, such possession will ripen into an 
unimpeachable title to the entire tract. Simmons v. Box CO., 153 N. C., 
257; C u ~ r i e  v. Gilchrist, 147 N.  C., 648. 

Accepting the testimony making for plaintiff's claim as true, and we 
are required so to accept i t  when an order of nonsuit has been entered, 
the title to this land was shown to be out of the State, and the plaintiff 
has been in  possession, asserting ownership under his deeds from their 
date in September, 1893. True, the portion of land actually in  cultiva- 
tion by him and his tenant was on the eastern side of the ridge, but he 
exercised acts of ownership of different kinds throughout the entire 
boundary. And there is nothing in the facts brought out on a cross- 
examination of the plaintiff which necessarily interrupts the pperation 
of the principle as stated, or prevents the maturing of his title to that 
portion of land within his boundary lying west of the ridge. 

As to the land cleared by Moses Fox, i t  seems to have been abandoned 
the first year after i t  was made, and if there was further occupation of 

this clearing, the evidence permits the interpretation that it was 
(314) of such a casual and intermittent character that i t  would not 

necessarily serve to break the con.tinuity of plaintiff's possession. 
Speaking to this question in Simmons v. Box Co., supra, the Court said: 
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"The prii icipl~ stated is not affected by the casual entry of a mere 
wrongdoer. Our cases hold that one in the exclusive possession of a tract 
of land under color can maintain trespass quare c l a u s u m  fregit  against 
such a person even before title matures. X y r z c k  v. B i s h o p ,  8 N .  C.,  
4 8 5 ;  Oshorne u. B a Z l m ,  34 N .  C., 373. I n  ~ U y r i c k ' s  case, supra,  T a y l o r ,  
C .  J. ,  said: "The plaintift' having a deed covering the land where the 
trespass was committed and being in possession of a part within the 
boundaries of his deed, was in  the actual possession of the whole." And 
in Osborne v. Ballew,  supra,  i t  was held: "That an entry under a deed 
into a part of a tract of land shall as against a mere wrongdoer be 
considered as an entry into the whole, i t  not appearing that any one 
else has possession of any part." And if a different view should be 
allowed to prevail as to this clearing on the west of the mountain, there 
was no deed or color of title shown by defendants which defined or 
limited his claim, nor mas there any evidence of a marked line along 
the top of the ridge dividing the property, and on the facts in evidence 
the occupation of this clearing, even if i t  existed, would be confined to 
the clearing itself, the possessio peclis, and the plaintiff would have 
shown a: prima facie title to the remaining portion of the land. Bynum 
v. T h o m p s o n ,  2 5  N.  C., 578. 

The is not affected by Haddock  v. Leary ,  148 N. C., 378, to 
which we are referred by defendant's counsel. In that case the parties had 
agreed upon a line defining the limits of the claim, and it was held that 
the claimant of the land under color will not be presumed to be in 
possession coextensive with the boundaries of the deed under which he 
claims when it is made to appear that by agreement of the one under 
whom he claims and within the statutory period, a division line was run 
excluding therefrom the land in dispute. But there is  nothing of this kind 
in the present case. Plaintiff testifies that he entered under his deed, 
asserting claim to the whole tract, and, as stated, there is nothing 
developed in the cross-examination of the plaintiff which neces- (315) 
sarilj prevents the operation of the general principle that his 
occupation of the property under such a claim wiIl extend to the outer 
boundaries of his deed, certainly not as to a portion of the disputed land. 
The judgment of nonsuit must be set aside, and the cause subniitted to 
the jury. 

Reversed. 
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CITY O F  ASHEVILLE v. H. L. NETTLES. 

(Filed 10 December, 1913.) 

1. Health Laws-Taxation-Cities and Towns -Boards of Health - Dairy 
Products-Trials-Reasonable Taxation. 

A tax authorized to be levied by the health board of a city upon those 
selling milk products therein of $1 upon each cow kept for the pur- 
pose is  a license tax and not one upon the property; and when the  
statute requires that  the tax shall be reasonable and applied to the 
expense of this department, and that the amount received is insuffi- 
cient for that purpose, the tax will not be held an unreasonable one, 
without further proof thereof. 

2. Same-Business Unprofitable. 
The fact that a vendor of milk in  a city is a good business man and 

has lost money in his dairy business for a certain year does not estab- 
lish a s  a further fact that  his losses occurred by reason of an author- 
ized tax of $1 on each cow for that year ordered by the board of health 
of the city to be collected, or furnish evidence that  the tax was unrea- 
sonable when the statute required that  i t  should be reasonable. 

3. Health Laws-Taxation-Cities and Towns-Boards of Health-Dairy 
Products-Reasonable Taxation-Trials-Evidence. 

Where the unreasonableness of the tax ordered levied by the board 
of health of a city on each cow used for producing milk to be sold 
within its limits is brought in  question, and it  appears that  the taxes 
thus received are  inadequate, and the statute directs they shall be ap- 
plied to  the payment of such expenditures, extravagance of the board 
of health will not be considered in an action brought by the  city for 
the penalty for the violation of its ordinance, the proper remedy being 
first on application to the authorities to  remedy the matter, and then. 
upon their refusal, and upon proper proceedings, to have the matter 
determined in the courts. 

4. Health Laws-Taxation-Cities and Towns-Dairy Products-Sale Within 
the City-Outside Dairies-Sale to One Person. 

Where authority is conferred upon a city board of health to levy and 
collect a tax upon each milk cow used for the purpose of selling milk 
within its corporate limits, the fact that  the cows are kept on a dairy 
farm near to  the city and their milk sold to one person within the city, 
who distributed or sold i t  therein, will not avoid the collection of the 
tax on the cows thus wed.  

S. G. Bernard for plainttf. 
Wells (6 Swain. f o r  defendanf. 

(316) CLARK, C. J. The charter  of Asheville, Pr iva te  Laws  1901, 
ch. 100, see. 32, prescribes t h e  powers a n d  duties of t h e  board of 

hea l th  of t h a t  city, and  among other  things provides: "Said 
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joint board shall hare authoritx, and power is hereby expressly giren it, 
to prescribe and adopt rules and regulatioiis governing and controlling 
the p~oduc t i on  and ma~keting of milk and other dairy products sold 
within soid ci ty ,  and rules and regulations for the visitation, examination, 
inspection, and condemnation of all premises, stables, cows, milk, and 
other dairy products, utensils, and other property and things used in 
connection with the production and marketing of milk and other dairy 
products sold within said city, and to prescribe and fix fines and peual- 
ties for the ~~iolat ion of any of said rules and I-egulations, and to 
license the sale of milk and other dairy products within said city; a d  
to levy and collect special taxes of reasonable amount upon persons or 
corporations offering milk and other dairy products for sale in said 
city, for the purpose of defraving the expense of the examinations and 
inspections herein authorized." 

Under authority of the abore provision in its charter, the city adopted 
Ordinance 521, which provides that "Every person, firm, or corporation, 
before selling milk or offering it for sale, or before conveying milk in 
carriages or otherwise for the purpose of selling it, or delivering 
i t  in  said city, shall, annually, before 1 January, procure a license (317) 
froni the joint board of health of the city of Xsheville to sell 
milk within the limits thereof; and a license fee of $1 per c o ~  in the 
dairy herd shall be paid in advance to the city clerk and by him turned 
over to the city treasurer"; and further adopted Ordinance 525: "Any 
firni, corporation, city official, employee, agent, or other person whntso- 
ever violating any of the provisions of auy section of this chapter of 
this code, or failing, neglecting, or refusing to comply mith its require- 
nients or acting contrary to the same, where no specific penalty is herein- 
before in  said section or in this chapter prescribed, shall be subject 
to a penalty of $25 for each and every such offense." 

I n  pursuance of the provisions above cited from the charter, the 
board of health prescribed a very full and careful system of rules and 
regulations, providing that every producer of milk should have his 
dairy herd inspected; the turberculin test applied to all his herd; that the 
milk men should wear certain kinds of clothing, milk their cows in  
vessels mith tops to prevent dirt falling into the milk; the owners must 
have co~icrete floors in their dairies; that the food of the dairy cattle 
should be inspected ; that persons exposed to diseases of a comniunicable 
nature should not be allowed around the barn or to handle the milk; 
that the milk in the wagons should be inspected, and, in short, regulations 
in  accordance with the latest requirements of science to prevent the 
disseminatioii of typhoid fever, consumption, and other diseases which 
are known to be most readily comniunicated by means of impure milk. 
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This inspection and the enforcement of these regulations require 
considerable expenditure, and to defray in part at  least the expense 
thereof the ordinance above set forth requires a license fee of $1 per cow 
in each dairy herd. I t  is agreed as a fact in  this case that defendant 
during the year 1912 was engaged in the dairy business in the county 
outside of Asheville, and was selling and delivering milk in said city to 
Brown's Creamery, who resold it at wholesale and retail in said city, 

but that the special license tax of $1 per cow required of this 
(318) defendant was not paid for the year 1912. 

I t  is further agreed as a fact that the city of Asheville em- 
ploys a chief milk and dairy inspector, and an assistant dairy inspector, 
and that a part of the salary of a clerk to the health department, whose 
duty it is to keep all dairy records of inspection, etc., is charged against 
this account, the total cost thereof amounting to $1,030.23 per annum, 
and that for the year 1912 the total of h e n s 2  fees at $1 per cow to 
which owners of dairy herds were liable under the terms of said ordi- 
nance amounted to $862. 

The defendant contends that said tax is invalid, and that if i t  is not, 
it is excessive, because it is admitted as a fact in the record that though 
he is a competent dairyman and good business man, he actually lost 
money in the dairy business for 1912. 

The city is authorized by its charter to prescribe regulations in regard 
to the sale of milk in order to safeguard the health of its citizens, and 
is to be commended for the care which it has shown in so doing. It is 
also authorized by its charter to levy a license tax to provide for the 
necessary expenditure in making the inspections and enforcing its regu- 
lations. Besides, Revisal, 2924, authorizes eTery city to lay a license 
tax "on all trades, professions, and franchises carried on and enjoyed 
within the city, unless otherwise provided by law." 

The license tax of $1 per cow is not a tax upon property, but a license 
tax to provide funds for the expense of supervising the business, and, 
in the language of the charter above quoted, it se'ems to be of a reasonable 
amount, as the aggregate of the license taxes does not equal the cost. 
The defendant contends that the expenditure by the city is excessive in 
that it has too many employees, i. e., a chief inspector and an assistant, 
and part of the salary of the clerk is also charged up. But if this is 
true, it is not found as a fact in this case, and it is not a matter of law of 
which we can take notice. I t  is agreed as a fact that though the defend- 
ant is a good business man, he lost money in conducting the dairy busi- 
ness for that year; but it does not follow as a matter of law that this 

was due to the requirement of $1 per cow as a license fee. I t  could 
(319) not be so, seeing that this prosecution is because he has not paid it. 
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While license fees in this case are for the purpose of "defraying 
the expenses of the examinations and inspections herein authorized," 
and therefore should not ~xceed a reasonable amount for that purpose, 
all license taxes authorized by Reuisal, 2924, are not so restricted. See 
cases cited under that section in Pe117s Revisal. As to the license tax 
in this particular instance, which is thus restricted by section 32, 
chapter 100, Laws 1901, if the costs of the inspections and supervisions 
are extravagant, the parties interested should make coniplaint to the 
city authorities, and if not corrected they can upon proper proceedings 
have the fact determined in an action for that purpose, and the Court 
will make appropriae orders to correct the evil. I f  such defense could 
be set up for the nonpayment of a license fee which is required to be 
paid in advance it. might seriously interfere with the execution of the 
regulations of the board of health. Such fact is neither alleged, ad 
mitted, nor found as a fact in this case. 

The defendant upon the facts agreed was engaged in selling milk in 
the city of Asheville in contemplation of its charter and ordinances. He  
 old and delivered milk, it is true, to only one customer, Brown's 
Creamery. But this required the same inspection and regulation of the 
defendant's herd and of his milk as if he had sold to numerous customers. 
We find nothing in the statute which restricts the inspection of such 
dairy herds and milk to those located within the cor-porate limits. 
Probably all the herds are, like this, outside of, but near the corporate 
limits. Where milk is shipped in from other States or distant points 
ez necassitate the inspection is restricted to the milk when put on sale; 
but not so when the dairy is located in the same county and in the suburbs 
or near the city to which the milk is sent. The object of the la117 is to 
give the board of health supei~ision of the source of milk supply, its 
production and sale, so far  as i s  practicable, in order to protect the 
lives and health of its citizens. We can find nothing in this record which 
authorizes us to hold as a matter of lam that a license tax assessed at  the 
rate of $1 per head upon each cow i n  a dairy herd is  an un- 
reasonable tax. (320) 

The judgment that the ordinance aud the license tax therein 
provided for are valid and adjudging the defendant liable to the penalty 
prescribed for failure to pay the tax is 

Affirmed. 
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W. C, AND G.  H. JONES v. JULIA E. JONES AND TENNIE E. JONES. 

(Filed 13 December, 1913. 

1. Deeds and Conveyances-Trusts-Exceptions. 
A parol trust, excepting one in favor of the grantor, may be estab- 

lished by parol declarations contemporarily made with the making of a 
deed to lands, or prior thereto and existent a t  the time it  was executed 
and title passed, where, as in North Carolina, there is  no controlling 
statute to the contrary; but the exception as  to the grantor in  engrafting 
on his deed a parol t rust  in  his own favor does not extend to his chil- 
dren when i t  is properly shown and established that the tit le to the 
land passed to grantee, to be held in trust for them. Revisal, see. 979 
(Laws 1715, ch. 7, see. 21). 

2. Same-Consideration Recited. 
The consideration recited in a conveyance of lands is open to ex- 

planation by parol, and does not conclude the parties from showing 
the actual consideration passed, e x c e ~ t  in so far  a s  to  prevent a result- 
ing trust in  favor of the grantor in  the deed; and hence such deed recit- 
ing a valuable consideration does not prevent engrafting a parol trust 
on the lands conveyed when not i n  favor of the grantor, and sufficiently 
and properly proved and established. 

3. Deeds of Conveyances-Parol Trusts-Statute of Frauds-Equity. 
Engrafting a para1 trust npon lands conveyed is  not a contradiction 

or variance of the terms of the writing as  expressed in the deed i n  
contemplation of the statute of frauds, for such is an incident attached 
to the title conveyed affecting the conscience of the grantee thereof. 

(321) APPEAL by defendant from A d a m .  J., at April Term, 1913, 
of BUNCOMBE. 

Action to establish a par01 trust in a tract of land. 
There was allegation with evidence on part of plaintiff tending to 

show that in March, 1897, G. T. Jones, now deceased, by deed of bargain 
and sale, reciting a valuable consideration paid, in  the sum of $200, 
conveyed to his daughter, Julia, a valuable tract of land, the tract in 
controversy, and at the time of conveyance made no consideration was 
paid, and the daughter took and held the land with the understanding 
and agreement existent at  the time, that she would hold the land in 
trust for the grantor and then for his children, the present plaintiff and 
defendants; that said G. T. Jones having died, the defendant repudiated 
the said trust, insisting that the deed conveyed to her an absolute estate, 
and the present action was instituted to enforce the said trust in favor 
of the other children. 

The allegations of complaint were fully denied in the answer, and 
motion for nonsuit was duly made and overruled. 
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The following issues were submitted and verdict rendered : 
1. Was there a parol agreement between G. T. Jones and the defendant 

Julia'E. Jones, at  or before the delivery of the deed of 19 March, 1897, 
to the effect that said Julia E. Jones would accept said deed and hold the 
lands therein described for the benefit of said G. T. Jones during his 
lifetime ? Answer : No. 

2. Was there a parol agreement between G. T. Jones and the defendant 
Julia E. Jones, at  or before the delivery of the deed of 19 Xarch, 1897, 
to the efl'ect that said Julia E. Jones would hold the lands therein de- 
scribed for the benefit of the children of G. T. Jones, after his death, to 
wit, W. C. Jones, G. H. Jones, Julia E. Jones, and Tennie Jones? An- 
swer: Yes. 

3. 1s plaintiffs' action barred by the statute of limitations? Answer: 
No. 

4. What is the annual rental value of said land? Answer: Nothing. 
Judgment on verdict for plaintiff, and defendant Julia E. 

Jones appealed. (322) 

Wells & Bwain for plaintifl. 
James H.  Xerrimon and Harkins & V a n  Winkle for defendant. 

HOKE, J., after stating the case: I t  was earnestly insisted for defend- 
ant, as we understood the position, that a trust of this character could 
not be engrafted on a deed of bargain and sale, because the deed itself 
contained a declaration of the use in favor of the grantee, and, being 
in  writing, the same could not be contradicted by parol evidence. 

2. That the recital of a valuable consideration of $200, contained in  the 
written deed, would prevent the establishment of such a trust by parol; 
but a long series of authoritative decisions in this State are against 
defendant on both of these positions. 

I n  Gaylord v. Ga,ylord, 150 X. C., 227, the Court said: "The seventh 
section of the English statute of frauds, forbidding 'the creation of parol 
trusts or confidences of land, tenements, or hereditaments, unless mani- 
fested or proved by some writing,' not being in force with us, and no 
statute of equivalent import having been enacted, these parol trusts have 
a recognized place in our jurisprudence and have been sanctioned and 
upheld in numerous and well considered decisions," citing Avery v. 
Ste.wart, 136 N .  C., 436; Bykes v. Boone, 132 N. C., 199; Shelton v. 
Shelton, 58 N .  C., 292; Strong v. Glasgow, 6 N.  C., 289. 

I n  Gaylord's case the effort to establish the trust in favor of the 
grantor in the deed failed, the controlling principle on that question 
being stated as follows: "Upon the creation of these estates, however, 
our authorities seem to have declared or established the limitation that 

17-164 257 
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excepL in cases of fraud, mistake, or undue influence, a parol trust, 
to arise by reason of the contract or agreement of the parties thereto, 
will not be set up or engrafted in favor of the grantor upon a writteli deed 
conveying to the grantee the absolute title, and giving clear indication 
on the face of the instrument that such a title was intended to pass." 

I t  was no doubt in deference to this principle that a verdict 
(323) on the first issue was rendered in favor of defendant, that issue 

being addressed to the interest alleged in favor of G. T. Jones, the 
grantor in the deed; but as to the children who were not directly parties 
to the instrument, i t  is well established that a parol trust of this kind 
may be established by parol declarations cotemporary with the making 
of the deed or prior thereto, and existent at the time the same was 
executed and title passed. See cases referred to of Sykes v. Boone, 
and Avery v. Stewart, supra, and Wood v. Cherry, 73 N.  C., 110, and the 
numerous authorities therein referred to. 

I n  reference to defendant's position that the deed itself contained a 
written declaration of the use in favor of the grantee: in  former times 
interests of this kind ordinarily arose and were made effective in con- 
veyances at common law and operating by transmutation of possessioa 
as in  case of feoffments, etc.; but as early as 1715 and by subsequent 
statutes it was provided that "written deeds conveying land in this 
jurisdiction, when properly proved and registered, shall operate to all 
intents and purposes as if such title had been made by fine, common 
recovery, livery of seizin, attornment, or in any other mays used and 
practiced within the kingdom of Great Britain.'' Laws 1715, ch. 7, 
sec. 2 ;  1 Potter's Statutes, p. 105; Revised Statutes, ch. 37, sec. 1 ;  
present Revisal, sec. 979. 

Since the enactment of this statute, the courts, in administering the 
doctrine of parol trusts, have treated these deeds of bargain and sale 
and other written instruments formally conveying land, when properly 
proved and registered, as feoffments, and have upheld these interests 
when established by proper testimony. 

I n  Rowlalzd v. Rowlaad, 93 N. C., 221, Ashe, J., speaking to the 
position now urged for defendant, said: '(But i t  may be objected that 
as the deed is one operating under the statute of uses, no further use 
can be raised by it, for a use cannot be limited on a use. To this we 
have to say, that since the year 1715 our courts have been gradually 
receding from the rules of the common law in the construction of deeds. 

By the act passed that year, i t  was enacted that the registration 
(324) of deeds should pass lands without livery of seizin. The con- 

struction first put upon this act was, that i t  only applied to such 
deeds as operated at common law by livery of seizin. Hogan v. Stray- 
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horn, 65 K. C., 279. But our courts, in their policy of relaxing the 
rigid. and technical rules of common law, have since extended the con- 
struction so as to bring all of our deeds of conveyance within the purview 
of that statute. Thus it has been held that deeds of bargain and sale 
and covenants to stand seized to uses are put on the same footing with 
feoffments at  common law, with respect to seizin, the declaration of 
uses thereon, and the consideration. Love v. Harbin, 89 N .  C., 249, 
and Iry v. Grnnberry, 66 N. C., 223. Prior to that statute, and the 
more recent interpretation upon it, if there was a deed of bargain and 
sale upon a consideration, the consideration raised a use for the bar- 
gainee, and then the statute transferred the legal estate to the use, that 
is, to the bargainee, but no further use could be declared by the deed, 
for i t  was held a use could not be mounted upon a use. But there is no 
reason now why i t  may not be done, since the registration of the deed 
has all the effect of livery of seizin." 

And, on the second position contended for by defendant, that the 
recital of a valuable consideration of $200 in the written deed should 
prevent the enforcement of the trust as claimed, it was held in Barbee 
v. Baubee, 108 K. C., 581, that the recital of consideration paid, in a 
written deed, was not contractual in character and did not conclude 
except in so far  as i t  may serve to prevent a resulting trust in favor 
of the grantor; otherwise, and even as between the parties to the deed, 
such recital is open to denial or explanation by parol, and while the 
actual payment of a valuable consideration to the grantor of a deed or 
by the grantee may, under some circumstances, be allowed as controlling, 
the mere recital of such consideration is, as stated, always open to 
explanation. I t  is further held in numerous cases that, in the absence 
of a statute dealing sppcifically with parol trusts, the general provisions 
of our statute of frauds, requiring contracts concerning land to be in 
writing, in no way affect their validity, nor the evidence by which 
they may be established. Speaking directly to this question in (325) 
Shelton v. Shelton, supra, Chief Justice Pearson, delivering the 
opinion, said: "It was s~~ggested on the argument that a declaration of 
trust falls within the operation of the act of 1819, Rev. Code, ch. 50, 
sec. 11, 'All contracts to sell or convey land or any interest in or con- 
cerning land shall be in writing.' The construction of this statute is 
fully discussed in  Ilargravc: v. King, 40 N. C., 430 ; Cloninger v. Xurn- 
mil, 55 N.  C., 513. A bare perusal of the statute will suffice to show 
that i t  cannot, by any rule of construction, be made to include a declara- 
tion of trusts, so as to supply the place of the section of the English 
statute of frauds in regard to a parol declaration of trusts, which our 
Legislature hab omitted to reBnact. I t  was also suggested that a verbal 
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declaration of trust cannot be proved without violating the rule of evi- 
dence, 'A written instrument shall not be altered, added to, or explained. 
by parol.' The reply is, if this position be true, the English statute 
in  respect to the declaration of trusts was uncalled for, and the doctrine 
of verbal declaration of trusts would not have obtained at  common law. 
The truth is, neither the declaration nor the implication of a trust has 
ever been considered as affected by that rule of evidence. The deed has 
its full force and effect in passing the absolute title at  law, and is not 
altered, added to, or explained by the trust, which is an incident at- 
tached to it, in equity, as affecting the conscience of the party who holds 
the legal title." A ~os i t ion  qualified to some extent, as we have seen, 
in Guylord's c u e ,  where i t  is sought to establish a trust in favor of the 
grantor in the deed, but otherwise still effective and controlling. This 
has been the uniform ruling in  this jurisdiction and is now too firmly 
established to permit of further question. There is 

No error. 

Cited: Trust Co. v. Stemhie, 169 N. C., 22;  Campbell v. Sigmon, 
170 N. C., 351; Price v. Harrimgl~n, 171 N.  C., 133. 

(326) 
Z. F. FISHER, ~ ~ ~ I ~ I S T R A T O R  O F  S. BALLLARD, v. W. H. BALLARD ET AL, 

(Filed 1 0  December, 1913.) 

Executors and Administrators-Interrupted Administration - Judgments- 
Proceedings to Hake Assets-Limitations of Actions-Interpretation of 
Statutes. 

Where a judgment has been obtahed in 1893 against an administrator 
upon a debt due by deceased, the administrator dies in 1898 without 
further administration until 1911, when proceedings are commenced 
against the heirs at law to sell lands to make assets to pay the judgment 
debt, there being no personal assets, a plea of the statute of limitations 
as a defense should be sustained under the express requirements of the 
Revisal 1905, sec. 367, that letters of administration shall issue "within 
ten years of the death of such person," and the period of interrupted 
administration will not be counted. Bmith v. Brown, 99 N .  C., 386, cited 
and approved. 

APPEAL by defendant from Carter, J., at November Term, 1913, of 
MADISON. 

This is a proceeding to sell land for assets, in which -the following 
judgment was rendered : 

260 
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"This cause coming on for hearing before'his Honor, Frank Carter, 
judge, and a jurg.; at  the November Term, 1913, of the Superior Court 
of Madison County, the ~ a r t i e s ,  by consent, agreed upon the following 
statement of facts, the same appearing from the allegations of the peti- 
tion and the admissions in  the answer: 

"1. That Stanhope Ballard died intestate in the year 1892, leaving 
surviving him Lucinda Ballard, his widow, and the defendants as next 
of kin and hers at  law. 

"2. That on 5 December, 1892, Lucinda Ballard, widow of Stanhope 
Ballard, deceased, was duly appointed and qualified as administratrix 
of the said Stanhope Ballard, and entered upon the discharge of her 
duties. 

"3. That on 18 March, 1893, Roberson Brothers obtained judgment 
before J. M. Oliver, a justice of the peace of Madison County, against 
Lucinda Ballard, administratrix of Stanhope Ballard, for the sum 
of $113.38, and the same was duly docketed in the office of the (327) 
clerk of the Superior Court of Madison County on 10 April, 1893. 

"4. That Lucinda Ballard, administratrix of Stanhope Ballard, de- 
ceased, died intestate in the year 1898 without ever having made her 
final settlement. 

"5. That  a t  the time of his death the said Stanhope Ballard was 
seized in  fee simple of certain lands in  the county of Madison, set out 
and described in the petition in this cause. 

"6. That on 3 July, 1911, the plaintiff, Z. V. Fisher, was duly ap- 
pointed administrator de bonis non of the estate of the said Stanhope 
Ballard, deceased, and at once qualified and entered upon the discharge 
of his duties. 

"7. That on 11 July, 1911, the plaintiff instituted a special proceeding 
before the clerk of the Superior Court of Madison County to sell the 
real estate described in the petition and the amendment thereto, for 
the purpose of making assets to pay off the judgment of Roberson 
Brothers rendered on I8  March, 1893, i t  being agreed that there are no 
personal assets belonging to said estate. 

"8. That said judgment has never been paid, and is a valid claim 
against the estate of the said Stanhope Rallard, deceased, unless the 
same is barred by the statute of limitations, the defendant having 
pleaded the three, six, seven, and ten years statutes of limitations, no 
proceedings having been taken on said judgment except as hereinbefore 
recited. 

"Upon the foregoing findings of fact the court is of the opinion that 
the defendants' pleas of the statute of limitations cannot be sustiined, 
and is further. of the opinion that said judgment in favor of Roberson 
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Brothers is a valid claim against the estate of the said Stanhope Ballard, 
deceased. 

('It is, therefore, ordered, adjudged, and decreed that all interests of 
the said Stanhope Ballard, of which he died seized, in the lands set out 
and described in the petition in this cause, and in  the amendment thereto, 
be sold in  order to pay said debt due Roberson Brothers, except so much 
of said lands as may have been vested in the hands of innocent pur- 
chasers prior to the institution of this proceeding. 

"It is further ordered and decreed that Z. V. Fisher be and he is 
hereby appointed commissioner to sell the aforesaid interest of 

(328) the said Stanhope Ballard in said lands at the courthouse door of 
madison County, to the highest bidder at public auction for cash, 

after first giving thirty days notice at the courthouse door and in some 
newspaper published in  Madison County, and report his proceedings in 
the premises to this court. 

((It  is further ordered and adjudged that the defendants pay the costs, 
to be taxed by the clerk." 

The defendants excepted and appealed. 

C. B. Marshburn and P. A .  McElroy for plaintiff 
Martin, Rollina & Wright for d~fendants.  

ALLEN. J. On 18 Xarch, 1893, Roberson Brothers obtained a judg- 
ment against Lucinda Ballard, administratrix of Stanhope Ballard, for 
$113.38. About five years thereafter, in 1898, the administratrix died. 

There was no further administration upon the estate until 3 July, 
1911, eighteen gears after the rendition of the judgment, and eleven 
years after the death of the first administrator. 

This proceeding was commenced on 11 July, 1911. 
I s  the right of action barred by the statute of limitations? Clearly 

80, unless the time elapsing between the death of the first administrator 
in 1898 and the appointment of the second in  1911 is eliminated, and 
the authorities are to the effect that prior to 1905 the time between the 
two administrations must be 4xcluded from the computation under that 
part of section 367 of Revisal which reads as follows: "If a person 
  gain st whom an action may be brought die before the expiration of 
the time limited for the commencement thereof, and the cause of action 
survive, an action may be commenced against his personal representa- 
tive after the expiration of that time, and within one year after the 
iwuing of letters testamentary or of administration." Smith v. Brown, 
99 N. C., 386; Rrawley v. Bra~uley, 109 N. C., 524. 

The letter of this statute does not cover the case of an administration 
interrupted by the death of the first administrator; but, as was 

262 
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said in ,Smith v. Brown, supra: "This clanse uses language (329) 
appropriate to actions against a debtor personally and not barred 
by the statute at the time of his death, and not verbally to a case where 
one representative dies, or i 9  removed, and another succeeds to his place 
and carries on the work of administration left unfinished; yet the 
analogy is so complete and the spirit, if not the letter, of the act, rea- 
sonably interpreted, so closely applicable to the present facts, that we 
feel constrained to bring them under its provisions, so as to embrace 
them.'' 

I t  would seem, therefore, that prior'to 1905 the statute was applicable 
to administration interrupted by the death of the first administrator, 
and that the time between the two administrations would not be counted; 
but an important change in  the statute was made by the General Bs- 
sembly of 1905 by adding thereto, "Proded,  such letters are issued 
within ten years of the death of such person." 

The effect of this proviso was considered in Xatthews v. Peterson, 
150 N.  C., 132, and i t  was there held that a delay of ten years in  taking 
out letters of administration, was a bar to a proceeding to sell land for 
assets with which to pay judgments. 

The facts in the fMatthews case were: The plaintiff's intestate, Hay- 
wood J. Peterson, died 12 July, 1895. The plaintiff took out letters 
of administration 25 September, 1905. The proceeding was begun 
23 March, 1906, to make assets to pay five judgments taken before a 
justice of the peace 13 November, 1888, and docketed in the Superior 
Court the same day. These judgments were presented to the adminig- 
trator a few weeks after his qualification, and were admitted by him to 
be valid claims against the estate. No personal property of the estate 
came into the hands of the administrator, and the Court said on these 
facts: "Revisal, see. 367, which suspends the running of the statute 
upon the death of a debtor till one year after the issuing of letters to his 
personal representative (Winslow v. Benton, 130 N.  C., 58), contains 
this clause, inserted by the Revisal commissioners: 'Provided, such 
letters are issued within ten years after the death of such person.' The 
Revisal was enacted 6 March, 1905, but to go into effect 1 August, 1905. 
The plaintiff took out his letters thereafter on 23 September, 
1905, which was more than ten years after the death of the judg- (330) 
ment debtor, the plaintiff's intestate. . . . The claim is not 
meritorious. More than seventeen years had elapsed after judgments 
taken, with no effort to enforce collection, and more than ten years after 
they had ceased to be causa Zitis. Daniels u. Laughlin, 87 N.  C., 433. 
As to such stale claims, evidence of payment may well have been lost. 
The Revisal, sec. 367, was a wise provision. The plaintiff, nevertheless, 
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waited more t h a n  a year  af ter  i ts  enactment a n d  nearly eight months 
a f t e r  t h e  f u t u r e  d a y  set f o r  it going in to  effect before beginning th i s  
proceeding. N o t  having moved 'in a reasonable time' a f te r  the  passage 
of t h e  act, h e  i s  justly barred." 

W e  are, therefore, of the  opinion t h a t  the  facts  presented come within 
t h e  statute, and  t h a t  under  the  construction placed upon  the  amendment  
of 1905, t h e  action i s  barred. 

Reversed. 

J A M E S  D. DONNELL v. CITY OF GREENSBORO. 

(Filed 13 ~ e c e m b e r ;  1913.) 

1. Cities and Towns-Nuisance-Sewerage-Permanent Damages-Taking of 
Property-Constitutional Law. 

An act which directs or authorizes the taking of private property, in  
whole or in part, without compensation, is unconstitutional; and the 
creation of a nuisance by a city which permanently damages the riparian 
owner of lands on a stream below the place where the city sewage is 
emptied, by reason of offensive matter cast upon the lands, and odors 
affecting the convenience and health of the owner's home, i s  actionable, 
permitting a recovery against the city for such damages as are  thereby 

- permanently caused and which are evidenced by the depreciation i n  
value of the lands. 

2. Same-State Board of Health. 
Where a city has created a nuisance to the permanent damage of the 

land of a riparian owner on a stream into which the city sewage is  
emptied, the owner may recover such damages, though the city has 
therein complied with all the regulations of the State Board of Health, 
under authority conferred upon the latter by statute. Laws 1909, ch. 
793. Distinction is made by HOKE, J., between the application of this 
principle to our own statutes and Constitution and those of England. 

3. Cities and Towns-Nuisance-Trials-Damages-Eviden-ons- 
Harmless Error-Appeal and Error. 

In this action to recover damages against a City for permanent injury 
to lands of a riparian owner upon a stream into which the city sewage 
is emptied there was evidence that the plaintiff's land was 
also injured by objectionable matter being emptied into the stream 
from mill settlements located beyond the city limits: Held, the court 
properly intructed the jury to confine their inquiry as to damages to  
those arising by reason of the operation of defendant's sewerage system, 
and exclude damages which may otherwise have been caused, and no 
reversible error is found. 

4. Verdicts, Inconsistent-Interpretation. 
While a conflict in  a verdict on essential and determinative matters 

will vitiate it, yet the verdict should be liberally and favorably construed 
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with a view to sustaining it; and to obtain a proper apprehension of its 
meaning, resort may be had to the pleadings, evidence, and the charge 
of the court, and it thus appearing that the verdict and judgment in-  
this case could be properly sustained upon two of the issues answered, 
and that injunctive relief had been refused upon other issues apparently 
in conflict, the judgment rendered below is sustained. 

APPEAL by defendant from Show, J., at August Term, 1913, of 
GUILBORD. 

Action to obtain an injunction restraining defendant from emptying 
its sewage into Muddy Branch and Korth Buffalo Creek'and to recover 
damages on account of same. 

There was evidence on part of plaintiff tending to show that he lived 
4% miles east of Greensboro and was the owner of about 434 acres of 
land lying on or adjacent to North Buffalo Creek and Muddy Branch, 
a tributary of same, and flowing into North Buffalo Creek above plain- 
tiff's land. That the land consisted of three tracts. One of 177 acres 
bought ill 1870, lying on both sides of Buffalo Creek, having 20 acres 
bottom on one side and 30 acres on the other. A second tract of 197 
acres adjoining the former. This'tract does not abut directly 
upon the creek, but extends at one point to within 10 feet of (332) 
same, and on this tract plaintiff's residence is situate, being about 
one-half mile from the creek. And a 60-acre tract adjoining the others, 
situate one half mile from the creek and bought by plaintiff since insti- 
tution of this present suit. That some time prior to the institution of 
the  present suit the defendant had installed a permanent sewerage system, 
and was thereby discharging a large portion of its sewage into said 
streams above the lands of plaintiff, and by reason of same large quan- 
tities of offensive matter was cast out and upon plaintiff's bottom-lands, 
spoiling the grass and other produce of said lands and rendering same 
for certain purposes unfit for profitable use, and further causing most 
offensive smells and odors, thereby creating a nuisance and rendering the 
said lands, and particularly the home of plaintiff, most uncomfortable, 
threatening the health of his family and causing great and permanent 
damage to his property. 

Plaintiff further alleged and there was some evidence tending to show 
that before discharging the sewage into said stream defendant had not 
subjected the same to proper and adequate treatment or complied with 
the regulations in reference thereto, and by reason of the city's negligent 
default in this respect there had been increase in the damage suffered by 
plaintiff. 

The defendant denied the existence of any nuisance, and alleged that 
if any damage was suffered by plaintiff, it was not near so great as 
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claimed. I t  was alleged, further, that the defendant had constructed 
its sewerage system under authority confbrred by the Legislature upon 
the city, and before emptying its sewage into said stream it was ade- 
quately and properly dealt with and subjected to treatment by septic 
tanka established and operated pursuant to regulations made by the 
State Board of Health under an act of the Legislature conferring full 
power to make the same. See Laws 1909, ch. 793, Fell's Supplement, 
see. 3058a. By reason of said treatment the said sewerage was rendered 
comparatively harmless and caused no appreciable damage to plaintiff's 

land. ' 

(333) I t  was further alleged that these streams afforded the natural 
ilrainage for all that portion of the city's sewage which was dis- 

charged into same, and that there was no increase of the damage by 
reason of said discharge. And further, that a large part of the condi- 
tions complaiiled of were due and owing to the existence of two extensive 
mill settlements in the northern part of the city, from which the dye- 
stuffs and other objectionable matter are also emptied into said streams 
above the lands of plaintiff. 

There was much testimony introduced in  support of defendant's dif- 
ferent positions, and it was insisted that on the facts in evidence no 
actionable wrong against the city had been shown. 

The court charged the jury, excluding from their consideration any 
and all damages claimed by reason of the 197- and 60-acre tracts, i t  
appearing that neither of these abutted on the creek, and the following 
verdict was rendered : 

I. Has the plaintiff's property been damaged on account of the man- 
ner and method employed by the defendant in disposing of its sewage 
in North Buff a10 Creek, as alleged ? Answer : Yes. 

2. What permanent damages is plaintiff entitled to recover of the 
defendant, on account of construction and operation of its said sewerage 
system and disposal plant ? Answer : $1,000. 

3. Has the defendant constructed its sewage disposal plants upon 
Xorth Buffalo Creek and Muddy Branch in accordance with plants 
approved by the State Board of Health? Answer: Yes. 

4. I f  not, did the defendant's failure to so construct said disposal 
plants create a nuisance, as alleged in the complaint ? Answer: . . . . . . 

5. Are said plants being operated in accordance with the rules and 
directions of the State Board of Health? Answer: Yes, in regard to 
Muddy Branch. No, in regard to Buffalo Creek septic tank. 

6. Tf not, is the manner in which said plants are being operated 
creating a nuisance, as alleged in the plaintiff's complaint? Answer: 
No. 
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Judgment on verdict that plaintiff recover the $1,000 and costs, (334) 
etc., and defendant excepted and appealed. 

Justice d? Brondhurst for plaintiff. 
A. Wayland Coohe and A. L. Brooks f o ~  defendant. 

HOKE, J., after stating the facts: On the first and second issues and 
by reference to the pleadings, the evidence and the charge of the court, 
the plaintiff has been allowed to recover $1,000, the damage done his 
property by the creation and maintenance of an actionable nuisance on 
the part of defendant, and on careful consideration of the record we find 
no reason for disturbing the result of the trial. 

The decisions of this State are in approval of the principle that the 
owner can recover such damage for a wrong of this character, and that 
the right is not affected by th.e fact that the acts complained of were 
done in the exercise of governmental functions or by express municipal 
or legislative authority, the position being that the damage arising from 
the impaired value of the property is to be considered and dealt with 
to that extent as a "taking or appropriation," and brings the claim 
within the constitutional principle that a man's property may not be 
taken from him even for the public benefit except upon compensation 
duly made. This decision, announced in Little v. Lewoir, 151 N.  C., 
415, in an opinion by Associate Justice Manning, was reaffirmed and 
applied in the more recent cases of Moser v. Burlington, 162 N. C., 141 ; 
Hines v. Rocky -&fount, 162 K. C., 409, and is sustained, we think, by 
the great weight of authority in this country. Winchell v. Wauseka, 
110 Wis., 101; Bohan 2). Port Jemis, 122 N. Y., 18; Manufacturing Co. 
v. Joplin, 124 Mo., 129; Dwight v. ha ye^, 150 Ill., 273; Mackwordt v. 
Guthrie, 18 Okla., 32; PZatt v. Waferburg, 72 Conn., 531. 

The courts of Indiana and probably cases in one or two of the other 
States seem to have adopted the contrary view. I n  the case from In-  
diana to which we were more particularly referred, Valparaiso v. Hagen, 
153 Ind., 237, the question more directly presented was the right of 
certain riparian owners to an injunction against the discharge of 
the sewage into the streams, rather than the right of recovery for (335) 
damages suffered. To the extent, however, that this and other 
cases of 'like kind tend to uphold the position that any and all recovery is 
denied for wrongs of this character where the acts complained of are 
done pursuant to governmental authority, they are not, in our opinion, 
in  accord with the better reason, nor, as stated, with the weight of well 
considered authority. 

We do not understand that the decision of the United States Supreme 
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Court in Northern Transporlation Co. v. Chicago, 9 U. S., 635, in any 
way militates against our present ruling. I n  that case the city of 
Chicago on the extension of LaSalle Street, acting under proper legisla- 
tive authority, was excavating a tunnel under the Chicago River. The 
work was being done with due care and skill and, so fa r  as appears, in  
the only feasible manner. The plaintiff sued, claiming damages be- 
cause the city in  doing the work had obstructed certain entrances giving 
access to plaintiff's property. Recovery was denied on the recognized 
ground that mere consequential damage arising from the lawful use of 
one's own property or in the lawful exercise of governmental functions 
is  not recoverable. And the Court, adverting to the principle, held that 
a temporary inconvenience arising from work of that character and 
done in this way was not such an encroachment upon the plaintiff's 
property as could be considered a taking within the meaning of the 
constitutional principle. But not so here; the verdict, as we have seen, 
on the first and second issues having established that defendant has 
created and maintained an actionable nuisance, constituting a direct 
invasion of the proprietary rights of the owner and permanently impair- 
ing the value of his property to the amount of $1,000. I n  such case, 
and except as affected by the existence of certain rights peculiar to 
riparian ownership, a recovery does not seem to depend on whether the 
damage is caused through the medium of polluted water or noxious a i r ;  
the injury is considered a taking or appropriation of the propel-ty to that 
extent; and compensation may be awarded. Brown v. Chemical GO., 
162 N. C., 83. 

I f  i t  be conceded, therefore, as defendant contends, that the 
(336) entire right of supervision and control of all streams in cases 

of this kind has been conferred on our State Board of Health 
by Laws 1909, ch. 793, and that defendant has complied with all of the 
regulations made pursuant to the statute, the right of plaintiff to re- 
cover to the extent allowed in this instance would be is no wise affected. 
On this subject the decisions of the English courts in apparent eontraven- 
tion of the position are not entitled to that persuasive force usually and 
deservedly allowed them here, for the reason that in England the power 
of Parliament is supreme. I t  is not under the constitutional restraints 
protecting the rights of individnals which prevail in this country and 
which are made the basis of our present decision. Recognizing this, 
these acts in  almost all instances make provision for compensation to 
individuals who are injured in carrying out their measures; but where 
they do not, and are clearly incapable of such interpretation, no recovery 
of any kind may be allowed in the courts. This constitutes, perhaps, 
the chiefest difference in our systems of government, and the decisions 
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of the English courts, therefore, interpreting acts of Parliament in 
reference to this and kindred questions, are not as a rule safe guides to 
correct conclusion with us. 

There is no objection open to defendants on their evidence to the effect 
that RufTalo Creek and Muddy Fork afford the natural drainage to all 
that portion of the city of Greensboro from which the sewage is 
empted into said streams, nor by reason of the fact that there are, north 
of the city and outside of the corporation, two extensive mill settlements 
from which objectionable matter is also emptied into these streams. I n  
the careful and comprehensive charge of the court these sources of con- 
tamination, and any and all effects from them were excluded from con- 
sideration, and the jury were confined to the damages arising by reason 
of operation of defendant's sewerage system, and not otherwise,. 

The only perplexity presented in the record arises from the apparent 
conflict in the findings of the jury on the first and second and on the 
fifth and sixth issues. I t  is well understood that a conflict in a verdict 
on essential and determinative issues will vitiate, but it is also 
well recognized that a verdict should be liberally and favorably (337) 
construed with a view to sustaining it if possible, and that in order 
to a proper apprehension of its significance resort may be had to the 
pleadings, the evidence, and the charge of the court (Richardsolz ?;. 

Edwa~ds, 156 N.  C., 590; 8. v. Nurphy, 157 N .  C., 614)) and in this 
instance, on persual of the record, i t  will clearly appear that the fifth 
and sixth issues were framed and submitted with a view chiefly of 
determining the plaintiff's right to injunctive relief, his Honor being 
of opinion that this right would only exist in  case of substantial damage 
arising from the negligent failure of the defendant and its agents to 
properly operate the system in accordance with the authoritative regu- 
lations established by the State Board of Health. We are not prepared 
to differ from this view of his Honor (see Morse v. Worcester, 139 Mass., 
389). But as no injunction was allowed in the case, the question is 
not presented, and it further appears that his Honor was careful in 
directing the jury that their finding on the fifth and sixth issues should 
not be allowed to affect their consideration of the first and second. 

We are not unmindful of the suggestion also appearing from the 
facts in evidence that there are thirty or forty suits of like kind against 
the city dependent on the determination of the present action, and if 
recoveries are allowed, a burdensome liability may be established. 

Recognizing the importance of the principle involved and the practical 
effect of its application in the present instance, we have given the cause 
our most careful consideration, and, having done this, we must administer 
the law as we are enabled to see it, and trust to the moderation and good 
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sense of our  juries to make f a i r  and  righteous adjustment  of t h e  con- 
flicting interests involved. 

There i s  n o  error ,  and  the  judgment as  entered on the  verdict is  
Affirmed. 

Ci ted:  Rhodes v. Durham, 165 N. C., 680, 681; Snicler v. High 
Point. I 6 8  N. C., 610. 

(338) 
W F.  SMITH, ADMINISTRATOR, v. THE HARRIS GRANITE QUARRIES 

COMPANY. 

(Filed 1 0  December, 1913.) 

1. R e n l o ~ a l  of Causes-Federal Courts-Dirersity of Citizenship-Fraudulent 
Joinder-Complaint-Allegations. 

Where a complaint in an action to recover damages for a personal 
injury against a nonresident and resident defendant sufficiently al- 
leges a joint wrong against them a s  the cause of the injury, in good 
faith, the allegations must be passed upon as  the complaint presents 
them; and no severable controversy being presented, the petition for 
removal to  the Federal court filed by the nonresident defendant in the 
State court, upon the ground of diversity of citizenship, will be denied. 

2. Same--Jurisdictional Facts. 
Where a nonresident defendant seeks to have the cause removed LO 

the Federal court from the State court, wherein a resident defendant 
has been made a party, for a fraudulent joinder of the resident defend- 
ant, and in his petition or affidavits filed therewith matters relating 
to the fraudulent joinder are sufficiently alleged, which matters are 
traversed by the plaintiff, the latter must proceed in the Federal court 
to have the jurisdictional fact determined. 

3. Same-Specific Averments. 
Where a nonresident defendant and a resident defendant, in this 

case being employer and employee, are  sued in the State court 
for an alleged joint wrong as causing the damages complained 
of, and the former seeks to remove the cause to the Federal 
court on the ground of diversity of citizenship. with alle- 
gation of a fraudulent joinder for the purpose of ousting the origi- 
nal jurisdiction of the Federal court, it is necessary for the movant 
to allege the facts and circumstances constituting the alleged fraud with 
such definiteness as  may be sufficient for the court to base its own con. 
elusion therefrom that  a fraudulent joinder has been made, and  no 
averments, however positive, that merely alleged the fraudulent joinder 
will be sufficient to transfer the cause to the Federal court for the 
determination of the jurisdictional facts there. 
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SXITH v. QCARRIES Co. 

4. Same-Corporations-Principal and Agent. 
The plaintiff's intestate, a boy of 1 4  or 15 years of age, was killed 

while employed by the defendant nonresident corporation, operating a 
granite quarry in this State, in drilling holes for blasting the rock, 
and the negligence alleged was the employment of a young and inex- 
perienced boy to do dangerous work of this character, without instruc- 
tion and with inefficient assistants. The resident managers or super- 
intendents of the corporation were made parties defendant. The non- 
resident defendant filed petition and bond for removal of the cause to 
the Federal court upon the ground of diversity of citizenship, alleging 
generally a fraudulent joinder of parties, with further averment thal 
the resident defendants were not charged with any duties respecting 
the intestate, but it appeared that one of them had, a short time prior 
to the death of the intestate, given him instructions with reference to  
the use of the drill he was required to use, and generally with regard 
to the safe methods of doing this work: Held,  the traversible facts 
were not sufficiently full and definite to raise the issue of fraudulent 
joinder within the meaning of the removal act. 

APPEAL by defendant from Long, J., a t  September Term, (339) 
1913, of R O ~ A N .  

Application to remove the cause to the Federal Court. 
The  action was to recover damages for an  alleged joint tort on the 

par t  of the defendant company, a foreign corporation, and C. I;. Welsh 
and Julius Ellei*, two of its resident employees and agents, havillg 
charge and control of the company's operations in this State, by reason 
of the negligent killing of plaintiff's intestate. 

The  complaint, stating the grieaance with great fullness of detail, 
alleges in effect that  the intestate a t  the time was a mere child, betmem 
1 4  and 15 years of age, and i n  the employment of defendant company 
as tool carrier, a position of comparative safety, and mas under the 
supe r~Gion  and control of the two resident defendants as managers and 
agents of defendants' work at their quarries in Rowan County. That  the 
intestate, a boy without experience or training in  such work, was by 
negligence of the defendant company and its said employees put 
to drilling holes in  a pi t  a t  the quarry for the purpose of blasting out 
the rock, a work of greatly increased danger and entirely unfitted for 
h im to do. That  he  was there g i ~ ~ e n  careless and incompetent associates 
and improper arid negligent orders, and by reason of this wrong on the 
par t  of the defendants there was an  unexpected or premature explosion, 
causing the death of the intestate. 

Making further statement of the wrong complained of, the com- (340) 
plaint alleges : 

'(That plaintiff's intestate mas a mere child, inexperienced and 
ignorant of the dangers incident to operating a monkey drill and the 
explosion and blasting of rock and stone by means of dynamtite, and that  

271 
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i t  was gross negligence and carelessness on the part of the defendants 
to place said intestate of such immature years and experience about, 
in, and near such dangerous work and premises; and that it was negli- 
gence and carelessness on the part of the said defendants to remove said 
intestate from a place of safety to one of danger; that it was further negli- 
gence and carelessness on the part of the defendants to order and com- 
mand and require said intestate to do work of a man and operate a 
monkey drill, and it was further negligence and carelessness on the part 
of the defendants to fail to warn and instruct intestate of the danger 
incident to the performance of the new duties, and that i t  was gross 
negligence and carelessness on the part of the defendants to place said 
intestate to drill holes in a stone that was then already loaded and charged 
with dynamite and to fail to inspect and see that said stones were free 
from dynamite; and i t  was further carelessness and negligence on the 
part of the defendants to fail to unload and remove said dynamite 
from the holes in said stones before requiring said intestate to drill new 
holes therein; that defendants were negligent and careless in that their 
orders and commands given to said intestate were dangerous and unsafe 
and improper for a mere child of inexperience to obey; that defendants 
were also negligent in that they placed incompetent and reckless superin- 
tendents and boss men over said intestate and other employees and re- 
quired said intestate to obey the same; that the defendant the Harris 
Granite Quarries Company was further negligent and careless in that 
the defendant Julius Eller was an incompetent, improper, and unsafe 
man to have in  charge of the quarry  it and be over said intestate and 
other employees therein; that the said defendant was negIigent in that 
i t  placed as general superintendent over its quarries and the employees 

wprking therein one C. L. Welsh, who was inexperienced and in- 
(341) competent to give orders and instructions, and in  that i t  required 

its employees and plaintiff's intestate to obey said orders of the 
said Welsh and the said Eller." 

Defendant company having given proper bond in time, filed its appli- 
cation for removal to the Federal Court, duly verified and accompanied 
by supplemental affidavits, made part of the petition, in terms as 
follo R S  : 
"'I hat your petitioner, the Harris Granite Quarries Company, is a 

corporation duly and originally created, organized, and existing under 
and by virtue of the laws of the State of Sfaine, and respectfully shows 
to t l ~ i s  honorable court: 

"'17h:tt it is one of the defendants in  the above entitled civil action, 
which was begun against it in the Superior Court of Rowan County, 
North Carolina, by the issuance and service of summons. That the plain- 
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tiff has filed a complaint in the above entitled action. That your 
petitioner files this its petition at  and before the time it is required to 
answer or demur to the complaint in said action. 

"That the matter and amount in dispute and in controversy in the 
above entitled action exceeds the sum of $3,000, exclusive of interest 
and cost, and i t  is a civil action for the recovery of damages for an 
alleged personal injury resulting in wrongful death. That the contro- 
7-ersy in said action is, and was at the time of the commencement of this 
action. between citizens of different States, the defendant, the Harris 
Granite Quarries Company, your petitioner, being at the time of the 
commencement of the action, and being still, a resident and citizen of 
the State of Maine, and a nonresident and not a citizen of the State of 
North Carolina, and the plaintiff W. F. Smith being then, and still, a 
resident and citizen of the county of Roman and State of North Caro- 
l ina; both the plaintiff and your petitioner being actually interested in 
said controversy at  the time of the beginning of this action, and at this 
time. 

('That the defendants C. L. Welsh and Julius Eller, citizens of the 
State of North Carolina, were not, at the time of the alleged accident or 
personal injury resulting in death, and prior thereto, personally 
charged with the duty of providing the plaintiff's intestate with (342) 
reaso~ably safe, suitable, and proper tools and appliances, and 
reasonably safe premises and places to perform his duties, reasonably 
skilled and experienced foremen, superintendents, boss men, and fellow- 
servants, sufficient in number and diligence, especially to look out after 
a blast allegcd to have been made and ascertain whether all the dyna- 
mite in any blast made had been discharged before requiring the plain- 
tiff's intestate to enter or go where any explosion had been made or 
attempted; and your petitioner further avers that it did in all respects 
con?piy IT-ith and perform its said duty with respect to the safety of 
plaintiff's intestate; and your petitioner further avers that these duties 
devolred upon your petitioner alone, and are and mere lionassignable, 
and that the defendant Julius Eller and C. L. Welsh never, in any 
manner, assumed the performance of said duties, and that they mere 
never in any manner charged with the performance of said duties, and 
that they were not in any manner jointly liable with your petitioner for 
any alleged negligence in these respects. 

"Your petitioner especially avers that the defendant C. L. Welsh had 
nothing whatever to do with the employment of plaintiff's intestate, or 
with the employment of tool carriers or hole drillers, and that he did 
not on 2 Jnly, 1913, or on 1 July 1913, or at  any other time, remore 
the plaintiff's intestate from a place of safety to one of danger; and 
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further avers that he had only a casual acquaintance with plaintiff's 
intestate, and knew nothing of his employment in  the capacity of a 
monkey driller at  the time and place alleged in  the complaint, and was 
nqt present or in any wise connected with the alleged injury causing the 
death of the plaintiff's intestate. 

"That the rights of the real parties in interest to this controversy can 
be finally adjudicated without the presence of the defendant C. L. Welsh; 
that the defendant C. L. Welsh is an improper party to this proceeding ; 
that he had no connection therewith, and that he is an unnecessary party. 
That the defendant C. L. Welsh has been improperly and fraudulently 

joined as defendant in this action for the purpose of fraudulently 
(343) and improperly preventing, or attempting to prevent, your peti- 

tioner from removing this cause to the United States District 
Court, and that the plaintiff well knew at the time of the beginning of 
this action that 6. L. Welsh was not charged with the duties aforesaid, 
as alleged in the complaint, and that he was joined for the sale and 
only purpose of preventing the removal of this cause, and not in good 
faith. 

"And your petitioner further avers that the plaintiff's intestate mas 
employed more than six months prior to his alleged death, thr 
written consent of his parents or guardian, to work in your petitioner's 
quarry. That he was a young man above the arerage in intelligence, and 
well developed physically, and he continued as an employee in your 
petitioner's service as tool carrier more than six months from the time he 
entered said service, during all of which said time he became familiar 
with the operations in and about your petitioner's quarry, and was 
associated daily with the employees in your petitioner's quarry, who 
mere engaged in  the operation of handling monkey drills, or compressed- 
air drills, and that the position of compressed-air driller was one of 
natural promotion from that of tool carrier; that the plaintiff's intes- 
tate some two weeks prior to his alleged death urged upon your petitioner 
that he desired to be promoted to the position of monkey driller, and 
stated that he was fully qualified and capable of handling a monkey drill, 
and fully understood its operation, which said operations are of a very 
simple nature and character. By reason of and in consequence of this 
request, your petitioner employed the plaintiff's intestate as a monkey 
driller, and gave him careful and specific instructions as to the per- 
formance of his duties, which duties he performed daily up to the time 
of his death. Your petitioner further avers that the plaintiff adminis- 
trator in the aforesaid action was at the time of filing his complaint, 
and at  the time of the alleging a joint and concurrent negligence on the 
part of the defendants in said action, well acquainted with the facts 
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herein set out, and well knew that the allegations set forth in paragraph 
7 of his complaint were false and untrue, and well knew the facts to be 
as heretofore alleged in  this petition, and well knew that the 
plaintiff's intestate mas not suddenly changed from the capacity (344) 
of tool carrier on 2 July, 1913, to that of monkey driller, and 
well knew that this alleged change was not made under the immediate 
orders, command, and control of the defendants C. L. Welsh and Julius 
Eller. 

"Your petitioner particularly avers that the said allegations set forth 
in said paragraph 7 of the plaintiff's complaint, of joint and concurrent 
negligence on the part of the defendants C. L. Welsh and Julius Eller, 
and your petitioner, were made by the plaintiff administrator for the 
sole purpose of fraudulently defeating your petitioner in its effort to 
have the case removed to the United States Court under the acts of 
Congress made and provided in such cases. That the rights of the 
real parties in interest in this controversy can be finally adjudicated 
without the presence of either of the defendants Julius Eller and C. L. 
TTTelsh, and that the said defendants Julius Eller and C. L. Welsh are 
improper. parties to this proceeding, and hare no connection therewith, 
and are unnecessary parties; that the defendants Julius Eller and C. L. 
Welsh have been improperly and fraudulently joined as defendants in  this 
action, and that said plaintiff, administrator, knowingly made false and 
fraudulent allegations in his complaint of joint and concurrent negligence 
on the part of the defendants in said action for the purpose of fraudu- 
lently and improperly preventing or attempting to prevent this petitioner 
from removing this cawe to the United States District Court, and that 
the plaintiff well knew at the time of the beginning of this said action 
that the said defendants Julius Eller and C. I;. Welsh were not necessary 
or proper parties, as alleged in the complaint, and that they were joined 
as parties defendant for the sole and only purpose of preventing the 
removal of this cause, and not in good faith. 

"Your petitioner further alleges that its codefendant Julius Eller 
was not present at the time of the accident resulting in the death of 
plaintiff's intestate, and did not give at that time any order or command 
to plaintiff's intestate, but, on the contrary, the said Julius Eller at the 
time the plaintiff's intestate mas first employed as a monkey driller, which 
was about ten days prior to his death, gave the plaintiff's intestate 
specific instructions as to 111e use of the monkey drill, and as (345) 
to all his duties connected with said employment, and especially 
warned him never to drill in  any old holes, or in any old rock or boulder 
of granite that had holes in it or that were charged with dynamite or 
other explosives. That the plaintiff's intestate had been employed about 
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six months as a tool carrier, and that his duties as such tool carrier re- 
quired him to visit places where holes were being drilled, and in  this way 
the plaintiff's intestate became thoroughly acquainted with the duties 
and work of a moilkey driller, and well knew from his experience and 
observation and from the instructions he received from the defendant 
Julius Eller that a nionke~ driller was required to drill only new holes, 
and mas forbidden by the rules of the company to tamper with the holes 
that had been charged with dynamite or other explosive. That your 
petitioner employs specially trained men for the purpose of inspecting 
and cleaning out all old holes that have been exploded, or that have 
been filled with dynamite or other explosive, and had formulated and 
published rules forbidding monkey drillers to work on any granite, rock, 
or bonlder until after the old holes had been inspected and cleaned out, 
and the plaintiff's intestate had been thorouglily instructed as to these 
matters, and well knew that a monkey drill was never used, and never 
allowod to be used, for cleaning out old holes, but that such holes were 
cleaned out with tools made of wood. Your petitioner further avers 
that plaintiff's intestate had been working as a monkey driller for about 
ten days prior to his death, and was well acquainted with the con- 
ditions of the boulders of granite in the pit in which he was er or king at 
the time of the injury resulting in his death, and the plaintiff's intestate 
was thorougly acquainted with the work; and if he mas, a t  the time 
of the accident resulting in his death, drilling or tampering with any 
old holes in which dynamite was placed, he well knew the fact at the time, 
and also well knew that he was violating a rule of the company 
forbidding monkey drillers to tamper with such holes, having received 
specific instructions as to these niatters from the codefendant Julius 
Eller. 

"Your petitioner specially avers that its codefendant Julius 
(346) Eller was not present when the accident occurred, resulting in 

the death of plaintiff's intestate, and had given him no order 
requiring him to do any dangerous work, and had given him no order 
to do any specific work within several days prior to said time. That 
the work which plaintiff's intestate was employed to do was not dangerous 
work, but mas perfectly safe, and the said Julius Eller never at any 
time pave plaintiff's intestate any order to do dangerous morli, or to 
drill in any boulder of grarite containing dynamite or other explosive. 

"Your petitioner further says that the plaintiff, TV. F. Smith, adminis- 
trator of John P. Smith, after the ernploplent of the plaintiff's intes- 
tate as a monkey driller, gave his consent in writing to the employmellt 
of the said intestate as a monkey driller. 

"Your petitioner further alleges that this codefendant Julius Eller is 
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utterly insolvent, as your petitioner is informed and believes. And your 
petitioner offers herewith a bond with good and sufficient surety for 
$500 for its entering into the District Court of the United States for 
the Testern District of Korth Carolina, on the first day of the next 
session, a copy of the record in this action and for paying all costs 
that may be awarded by the said District Court, if said court shall hold 
that this action was wrongfully or improperly removed thereto. That 
your petitioner further prays this honorable court that i t  proceed no 
further herein except to make order required by law, and to accept 
the said surety and bond, and to cause the record herein to be remored 
into the said District Court of the Enited States in and for the Western 
District of North Carolina. And your petitioner d l  ever pray." 

Affidavit of George R. Collins follows : 

George R. Collins, being duly sworn, deposes and says: That the 
Harris Granite Quarries Company is a corporation duly and originally 
created, organized, and existing under and by virtue of the laws of the 
State of 1YIaine. That it is one of the defendants in  the above 
entitled civil action begun against i t  in  the Superior Court of 
Rowan County; that the Harris Granite Quarries Company was 
at  the time of the commencement of the action, and still is, a (347)  
citizen and resident of the State of Uaine and a nonresident of 
the State of North Carolina; and the plaintiff W. F. Smith, adminis- 
trator of John P. Smith, is and was at  the time of the commencement 
of this action a citizen of the county of Rowan and the State of North 
Carolina, and the Western Federal District thereof. This deponent 
further says that he is the manager director of the said corporation, and 
has his office in the city of Salisbury, N. C. This deponent further says 
that the defendant C. L. Welsh is a citizen and resident of the State of 
North Carolina, county of Roman, and was not at the time of the 
alleged accident and injury residting in the death of the plaintiff's 
intestate, charged mith duty of providing the plaintiff's intestate mith 
reasonably safe  remises and place to perform his duties and reasonably 
skilled and experienced foremen, superintendents, boss men, and fellom- 
sei~mzts, sufficient in number and diligence especially to look out after 
a blast alleged to have been made, and ascertain whether all the dynamite 
had been discharged before requiring or permitting the plaintiff's intes- 
tate to go where said alleged explosion had been attempted, or had ac- 
tually taken place, and that he had no orersight, superintendence, or 
control of plaintiff's intestate. That he was not acquainted with the fact 
that plaintiff's intestate was working at the quarry a t  the time of the 
alleged injury resulting in death, as monkey driller, and that he did not 
employ the plaintiff's intestate. GEORGE R. COLLIES. 

277 
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Affidavit of C. L. TTelsh: 

C. L. Welsh, being dnly sworn, deposes and says: That the Harris 
Granite Quarries Company is a corporation duly and originally created, 
organized, and existing under and by virtue of the laws of the State of 
Xaine. That it is one of the defendants in the above entitled ciril 
action begun against it in the Superior Court of Rowan County. That 
the Harris Granite Quarries Company was at the time of the comnience- 

ment of the actioll and still is a citizen and resident of the State 
(348) of Maine, and a nonresident of the State of North Carolina; and 

the plaintiff, W. F. Smith, administrator of John P. Smith, is 
and was at the time of the commencement of this action a citizen of the 
county of Roman and State of North Carolina, and the Western Federal 
District thereof. 

This deponent further says that he is a citizen and resident of the 
State of Korth Carolina, county of Rowan, and is employed by the 
Harris Granite Quarries Company, but that he was not, a t  the time of 
the alleged accident and injuiy resulting in the death of the plaintiff's 
intestate, charged with the duty of providing the plaintiff's intestate 
with leasonably safe, suitable, and proper tools and appliances, and 
reasonably safe, suitable, and proper premises and places to perform 
his duties, and reasonably skilled and experienced foremen, superinten- 
dents, boss men, and fellow-servants, sufficient in number and diligence 
especially to look after a blast alleged to have heen made, and ascertain 
whether all the dynamite had been discharged before requiring or per- 
mitting the plaintiff's intestate to go where said alleged explosion had 
been attempted, or had actually taken place, and that he had no over- 
sight, superintendence, or control of plaintiff's intestate. That he was 
not acquainted with the fact that the plaintiff's intestate was working as 
a monkey driller at the quarry a t  the time of the alleged injury result- 
ing in the death, and that lie did not employ the plaintiff's intestate. 

C. I,. WELSH. 
Midar i ts  of Julius Eller: 

Julius Eller, being duly sv70rn, deposes and says: That the Harris 
Granite Quarries Compnny is a corporation d14- and originally created, 
organized, and existing under and by rirtue of the lau% of the State of 
Maine. That it is one of the defendants in the above entitled civil action 
begun against it in the Supprior Court of Rowan County. That the 
Harris Granite Quarries Company mas at the time of the commence- 
ment of the action, and still is, a citizen and resident of the State of 
Maine, and a nonresident of the State of North Carolina; and the 
plaintiff, W. F. Smith. administrator of John P. Smith, is and 
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was at the time of the commencement of this action a citizen of (349) 
the county 01 Rowan and State of North Carolina, and the 
Western Federal District thereof. And this deponent further says that 
he is a resident of the county of Rowan, State of North Carolina, and 
that he is employed by the Harris Granite Quarries Company at the 
Balfour Pink Qnarry near Granite Quarry, N. C., and that his position 
with that company is that of a foreman. That he has been in the employ- 
ment of the Harris Granite Quarries Company and predecessors for about 
five years. 

That this deponent was well acquainted with plaintiff's intestate, John 
P. Smith, and that the father of this deponent married the mother of 
the said John P. Smith, and that the said John P. Smith was living 
with the deponent's father at the time of the alleged injury, which 
resulted in the death of the said John P. Smith. The said John P. 
Smith was about 15 years old and well grown physically and mentally, 
and on or about 1 January, 1913, he solicited employment of this de- 
ponent as a tool carrier for the Balfour Quarry Company near Granite 
Quarry, N. C., and that such employment was given him. That among 
other things his duties required him to carry tools to the employees 
who were engaged in the business of monkey drilling and hand drilling, 
to furnish the said employees with new drills when needed, and that as 

' 

such tool carrier he became well acquainted with all the operations in 
connection with the business of the hand drillers or monkey drillers, 
and frequented the pits in which they worked and knew of the method 
and manner of handling said hand drills. 

That on or about 20 June, 1913, the plaintiff's intestate, John P. 
Smith, came to this deponent and asked to be given the position of 
monkey driller, and stated that he m-as anxious to be prorpoted to this 
position, and that he knew all about the handling of a monkey drill. 
This deponent gave him the position of monkey driller, and at  the 
time of his promotion, ar was his custom. he gave to plaintiff's intestate 
specific instructions as to his duties, and pointedly instructed him that 
he was never to drill in any old holes that had been drilled in 
boulders or blasted granite, and that he was only to drill new (350) 
holes in rocks and boulders that never had been filled with dynx- 
mite or other explosi~e. That this deponent has knowledge of the fact 
that the Harris Granite Quarries Company keeps in its employment 
specially trained men whose business it is to inspect and clean out all 
old holes that have not been exploded, and that the plaintiff's intestate 
knew this fact, and knew that i t  was against the rules to work on any 
granite or rock or boulder until after the old holes had been thoroughly 
c leand out and after inspection had been made. That the plaintiff's 
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intestate was well acquainted with the fact that the tools furnished for 
the purposes of cleaning out old holes were not made of metal, but were 
made of wood. This deponent further says that plaintiff's intestate was 
not engaged for the purpose of cleaning out old holes, or for the purpose 
of using the instrument to clean old holes, but was employed to use a 
monkey drill in drilling new holes in new boulders. This deponent 
further says that the handling of a hand drill or monkey drill by an 
employee in drilling new holes is an absolutely safe work, and simple in  
its nature and character. 

This deponent further says that at the time of the said injury result- 
ing in the death of the plaintiff's intestate that he mas not present, and 
that he had given said plaintiff's intestate no orders or instructions to 
bore into any boulder containing old holes or unexploded dynamite, or 
to bore into any boulder which had turned over, and in  which the dyna- 
mite had not exploded, but, on the contrary, at the time he mas originally 
employed as a monkey driller, and frequently afterwards, he was in- 
structed never to drill in any boulder or rock in which there were 
old holes. 

This deponent further says that plaintiff's intestate had been working 
as monkey driller for about ten days and was thoroughly well acquainted 
with the condition of the boulders in the pit in which he was working 
at  the time of the alleged injury which resulted in his death, and that 
the plaintiff's intestate knew that his duty was solely that of drilling 

new holes in new boulders in said pit;  and that if the plaintiff's 
(351) intestate was drilling in  any hole in  which the dynamite was 

not exploded, he well knew the fact, and also well knew that he 
was violating the explicit orders of the deponent, and the rules of the 
Harris Granite Quarries Company. J. A. ELLER. 

On considering the facts stated in the petition and accompanying 
affidavits, the application for removal was denied, and defendant com- 
pany, having duly excepted, appealed. 

Theo. 3'. Xluttz ~ r n d  R. Lee W r i g h t  for p l a i n t i f f .  
Jerornc. ~6 P r i c e  and  Flowers & Jones for d e f e n d a n t .  

HOKE, J. I t  is the approved position with us that actions of this 
character may be prosecuted as for a joint wrong, and authoritative 
decisions hold that when so stated in the conlplaint and made in good 
faith the allegations, "viewed as a legal proposition, must be considered 
and passed upon as the complaint presents them, and in such case no 
severable controversy is presented which requires or permits a re- 
m o ~ a l  to the Federal courts. 12. R. 7>. nowell, 229 U .  S.,  302: Ala.,  

280 
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etc., R. R. v.  Thompson, 200 U. S., 206; Bough v. R. R., 144 N .  C., 
701; and Tobacco Co. v. Tobacco CO., 144 N. C., 352. The petitioner 
recognizes that this is the principle obtaining here, and makes his appli- 
cation on the ground that there has been, in  this instance, a fraudulent 
joinder of the resident defendants. On such petition filed, when the 
fraudulent joinder i s  sufficiently alleged, the case must be removed to 
the Federal Court, and if the plaintiff desires to traverse the jurisdic- 
tional facts, he must proceed in that tribunal. 

But the cases referred to, and others of like import, are to the effect 
that a petitiou on that ground will not be allowed on allegations generai 
in terms, that the resident defendant has been joined for the mere purpose 
of avoiding a removal or with no honest intent of seeking relief against 
such resident, or by general allegations of fraudulent joinder, however 
positive in  terms. This question of fraud may not, as a rule, be raised by 
a simple averment, as in the case of diversity of citizenship, but 
there must be alleged usually a series of facts and circumstances 
indicating the fraudulent purpose, and the decisions of the (352) 
Suprgme Court of the United States, as interpreted in this juris- 
d ic t io~~ ,  require that in order to a valid petition of this character the 
facts and circumstances constituting the alleged fraud must be fully set 
forth with such definiteness as to show that there has been a fraudulent 
joinder. The position should appear as a conclusion of law from the 
facts stated. R. R. v. Dowell, supra; R. R. v. Willard, 220 U .  S., 413; 
R. R. v. Shegogg, 215U. S., 308; Lloyd 21. R. IZ., 162 3. C., 485, and 
Rea v. Xirror Go., I58 N.  C., 24. 

Speaking to this question in the recent case of Lloyd c. R. R., the 
Court said: "On this question the authorities are to the effect that when 
viewed as a legal proposition, the plaintiff is entitled to ha~ye his cause 
of action considered as he has presented it in his complaint ( R .  R. v. 
Millev, 217 U. S., 209; R. R. v. Thompson, 200 U. S., 206; Dougherty 
v. R. R., 126 Fed., 293) ; and while a case may in proper instances be re- 
mol-ed on the ground of false and fraudnlent allegations of jurisdictioilal 
facts, the right does not exist, nor is the question raised by general allega- 
tions of bad-faith, but only when, in addition to the positiw allegation 
of fraud, there is full and direct statement of the facts and cireun~stances 
of the transaction sufficient, if true, to demonstrate "that the adverse 
party is making a fraudnlent attempt to impose upon the court and so 
deprive the applicant of his right of removal." Rcn v. N i ~ r o r  Co., 158 
N.  C., 24-21, and aluthorities cited, notably R. R. v. Herman, 187 U.  S.. 
63 ; Poster v. Gas and E'ectric Co., 185 Fed., 979 ; Shane v. Electric 
R. R., 150 Fed., 801 ; Xnutts v. Electric R. R., 148 Fed., 73; Tlzornas 
v. R.  22.. 147 Fed., 83;  Hotrgh v. R. R., 144 PT. C., 701; Tobacco go. c 
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Tobacco Co., 144 N.  C., 352; R. R. c. Houchins,  121 Kg., 526; R. R. v. 
G9-uzzle, 124 Ga., 735; and Huchil l  v. R. R., 72 Fed., 1745. 

True, i t  is now uniformly held that when a verified petition for 
removal is filed, accompanied by a proper bond, and same contains facts 
sufficient to require a removal under the law, the jurisdiction of the 

State court is at an end. And in such case it is not for the State 
(3531 court to pass upon or decide the issues of fact so raised, but it 

may only consider and determine the sufficiency of the petition 
and the bond. H e r k l r  P .  R. R., 158 X. C., 307; Chesapeake v. McCabe, 
213 U. S., 207; Wecker  v. Enamel ing  Co., 204 U.  S., 176, etc. But 
this position obtains only as to such issues of fact as control and 
determine the right of removal, and on an application for renioral by 
reas02 of fraudulent joinder, such an issue is not presented by merely 
stating the facts of the occurrence slzowing a right to remove, eren 

- though accompanied by general averment of fraud or bad faith; but, as 
heretofore stated, there must be full and direct statement of facts 
sufficient, if true, to establish or demonstrate the fraudulent purpose. 
H o u g h  v. R. R., 144 N. C., 692; Tobacco Co. 7). Tobacco Co., 144 N. C., 
352; Xhcrne v. R. R., 150 Fed., 801. And referring to a former decision 
of the Court on the subject of Rsa c. X i r r o r  Po., the opinion in Lloyd's 
case said further: "In R e a  v. (Virror Co., supra, the principle mas 
applied where plaintiff had sued a nonresident corporation, doing a 
manufacturing business in this State, to recover for physicial injuries 
suffered by the plaintiff and alleg~d to be by reason of some negligence 
of the company in  the operation of its machinery, and a resident employee 

, was joined as codefendant. The nonresident company in apt time filed 
its duly verified petition, accompanied by proper bond, setting forth the 
facts of the occurrence with great fullness of detail, charging a fraudu- 
lent joinder of the resident en~ployee, and containing averment further, 
that "said employee was a member of the company's clerical force in the 
office of the company, having nothing whate~-er to do with the machinery 
or its management, and that he was not present in the factory at the 
time of the illjury." The petition for removal mas allowed, the Court 
being of opinion that, if these facts were established, i t  would make out 
the charge of fraudulent joinder and bring the case within the principle 
of W r e k e r  v. Enamel ing  Co., 204 U.  S., 176." 

Considering the petition in the light of these principles, we do not 
think that the issue as to fraudulent joinder of the two resident de- . fendants has been sufficiently raised. True, there is a full and 
(354) positive allegation of such fraud in general terms, and petitioner 

in denying responsibility on the part of these defendants makes 
averment that they were not "personally charged with the duty of pro- 
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viding plaintiff's intestate with reasonably safe, suitable, and proper 
tools and appliances and reasonably safe places and premises to per- 
form his duties, reasonably skilled and experienced foremen, superin- 
tendents or boss men, and fellow-servants sufficient in number and dili- 
gence especially to look after blasts alleged to have been made and 
ascertain whether all dynamite had been discharged before requiring 
or permitting plaintiff's intestate to enter or go where such alleged 
explosion had been attempted or actually taken place," etc. These aver- 
ments present the petitioner's legal conclusion arising from the position 
of these individual defendants rather than the positions held and the 
autholity actually exercised by them. A corporation must necessarily act 
through its agents and employees, and if a nonresident company seeks 
a r e m o ~ a l  on the ground of fraudulent joinder, it should be required 
to show the facts of the occurrence and which of their agents had the 
control and management at the time; and if the employees sued had 
duties in ~eference to the company's work at the time and place 
where the injury occurred (which they evidently did, in such instance), 
these positions and duties should be stated so that the court, apprised 
of the facts, could draw its own conclusion as to their responsibility. 

And while the petition, speaking more directly to the alleged connec- 
tion of the defendant C. L. Welsh, alleges that "he was joined as a party 
defendant for the sole and only purpose of preventing removal," and 
that "he knew nothing of the employment of the intestate in  the capacity 
of monkey driller at the time and places mentioned in the complaint, 
and was not present or in any wise connected with the alleged injury 
causing the death of plaintiff's intestate," and as to the defendant Eller, 
"that he was not present when the accident occurred, resulting in the 
death of plaintiff's intestate, and had given him no order requiring him 
to do dangerous work. and had given him no order to do any specific 
work within several days prior to said time, and "that said work 
was not dangerous, but perfectly safe," etc., me do not think that (355) 
either or both of these averments should be allowed to affect the 
result. I t  is not infrequently true that a general manager or an agent 
having general charge and active control of work employing large 
numbers of men does not know the name or present occupation of each 
individual employee, and yet he may be responsible for the methods 
pursued in conducting the work and the care required in the selection 
of competent workers. For  aught that appears in this petition, de- 
fendant may have had such position here, and the authority as actually 
exercised by hini may be fully sufficient to charge him with responsibility 
for intestate's death, though he may not have been personally present 
at the time and may not h a w  known hie name. S n d  as to defendant 
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Eller, it appears both in the petition and accompanying affidavits that 
when the intestate was first employed as monkey driller, which was 
about ten days prior to his death, the said defendant had given him 
specific instructions as to the use of the monkey drill and as to all his 
duties connected with said employment, and especially warned him not 
to drill in  any old holes, or in  any rock or boulder of granite that had 
holes in  it, or that were charged with dynamite or other explosive. I t  
appears, therefore, by fair  intendment from the facts stated in the peti- 
tion itself that this defendant had some position in this work, giving him 
authority over the intestate, and was charged with some responsibility 
concerning him. 

On careful persual of the petition and accompanying affidavits, the 
Court is of opinion that they only present a general denial of liability, 
accompanied by general allegations of fraudulent joinder, etc., and that 
the traversable facts, as stated, are not sufficiently full and definite to 
raise the issue of fraudulent joinder within the meaning of the re- 
moval acts. 

On the record, we hold that the ruling of his Honor is i n  accord with 
the decisions to which we have referred as controlling, and that his 
judgment denying the application must be 

Affirmed. 

Cited: Prui t t  v .  Power Co., 165 N.  C., 418, 420; Cox 11. R. R., 
166 N. C., 659. 

(356) 
ELLEN G. BRADSHAW ET AL. Y. CYNTHIA STANSBERRY. 

(Filed 17 September, 1913.) 

Appeal and Error-Failure to Print Record-Briefs. 
This appeal is dismissed, under the rule, for failure of appellant to 

print record and brief, and the importance of observing this rule im- 
pressed upon the profession. 

APPEAL by   la in tiffs from Lane, .T., at January Term, 1913, of 
HALIFAX. 

E. L. Travis  and J .  M. Picot for plaintiff. 
Joseph P. lJippen,  R. C.  Dwn, and Elliott Clark for defendant. 

CLAEK, C. J. The motion of the appellee to dismiss the appeal for 
failure to print the record and briefs in accordance with the rules of this 
Court is allowed. 
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T h e  number of appeals has  been increasing year  by year  under con- 
ditions heretofore existing, and  with the  addi t ional  facilities f o r  t r ia ls  
i n  t h e  Superior  Courts,  brought about  by  f o u r  Hem judicial districts, we 
m a y  reasonably expect a fur ther  increase of f r o m  15 to 20 per  cent. 

I t  is, therefore, necessary to have rules of procedure and  to adhere 
t o  them, and  i f  we  relax them i n  favor  of one, we might  as  well abolish 
them. 

W e  have, however, examined the record, a n d  a r e  of opinion no e r ror  
was committed on  the  t r ia l .  T h e  te rm "surviving children" i n  the deed 
under  which t h e  plaintiff claims means children l iving a t  the  death of 
t h e  l i fe  tenant,  a n d  would not  include the  plaintiff,  a grandchild, under  
Lee v. Bnird, 132 N. C., 755. 

,4ppeal dismissed. 

CORPORATION COMMISSION r. BANK O F  JONESBORO. 

(Filed 24 September, 1913.) 

1. Principal and AgentAdverse InterestIniputed Knowledge. 
The knowledge of a cashier of a bank of his own transaction made 

in his defalcation of the bank's funds, not known to the other officers 
or to the directors of the bank, will not be imputed to the bank, his prin- 
cipal; for the cashier has therein acted exclusively in his own interest 
and behalf. 

2. Banks and Banking-Defalcation - Insolvency - Correspondence Bank- 
Balance Due-Valid Debt. 

One H. was cashier of bank J., and president of bank S., the former 
of which became insolvent and went into receivers' hands through his 
defalcation. I t  was found that H., a s  the president of bank S., had 
customarily remitted for collections sent to bank J., by out-of-town 
banks, using the form of check of bank S., and the amount claimed by 
bank S. was for money consequently taken from its own funds: Held, 
this amount constituted a valid indebtedness of the insolvent bank in 
the receivers' hands. 

3. Appeal and Error-Facts Found by Consent-Pleadings-bmendments. 
Where it  appears that by consent of the parties the trial judge has  

found the facts i n  dispute, and awarded damages in a greater sum than 
claimed by a party, no reversible error will be found on appeal; and 
when necessary a pleading may be allowed to be amended in the Supreme 
Court so as  to demand such larger amount. 

APPEAL b y  defendant f r o m  Daniels, J., a t  J u l y  Term,  1913, (357) 
of LEE. 
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This is a contest between creditors over the distribution of 
assets in the hands of A. A. F. Seawell, receiver of the Bank of Jones- 
boro. The receiver findi and allows a debt due the Banking, Loan and 
Trust Company in  the sum of $15,867.85, and in a subsequent report 
filed allowed said debt in the sum of $16,581.00 to share pro rata in 
distribution of assets in his hands. His Honor, F. A. Daniels, judge, 
under agreement of parties that he should find the facts and enter 
judgment thereon, rendered judgment. 

The creditors other than the Banking, Loan and Trust Com- 
(358) pany excepted and appealed. 

McTver & Williams and A. A. London & Son for Bankimg, Loao and 
Trust Company. 

Hayes & Rynum, U .  L. Spwce, and Hoyle & HoyZe for exceptors. 

PER CURIAK The controlling facts are that A. W. Huntley was 
cashier of the Bank of Jonesboro and president of the Banking, Loan 
and Trust Company; that the said A. W. Huntley paid all checks 
drawn on the Bank of Jonesboro by its depositors, and forwarded to the 
Bank of Jonesboro for payment by out of-town banks, by checks d r a m  
upon the correspondent banks of the Banking, Loan and Trust Company, 
in  its name, and upon its check forms, and signed by the said A. W. 
Huntley as its president; that the said Huntley made remittance for all 
collections made by the Bank of Jonesboro by exactly similar checks; 
that the money so paid amounted to $16,581.10; that the said Huntley 
misappropriated the funds of the Bank of Jonesboro and caused i t  to 
become insolvent ; and that none of the officers of the Banking, Loan and 
Trust Company except Huntley had any knowledge of such misappro- 
priation. 

The knowledge of Huntley, if material, would not be imputed to the 
Banking, Loan and Trust Company, because he was acting in his own 
interest and adversely to his principal. Bade v. Burgwyn, 110 N.  C., 
267; Rank v. School Comw~ittee, 118 N. C., 383. 

These cases were cited with approval in Brite v. Penny, 157 N.  C., 
114, and the Court there says: "We recognize the general doctrine held 
by all courts, that a corporation is not hound by the action or chargeable 
with the knowledge of its officers or agents in respect to a transaction 
in which such officer or agent is acting in his own behalf, and does not 
act in any official or representative capacity for the corporation." 

But in any event, it appears that the money of the Banking, Loan 
and Trust Company was used to pay checks drawn on the Bank of 
Jonesboro by its %depositors, and to cover remittances for collec- 
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tions made by the bank, which we must hold constituted a valid (359) 
indebtedness. 

I t  was within the power of the judge, under the terms of submission 
to him, to correct the finding as to the anlount due, and if necessary the 
pleadings would be amended in this Court to conform to the finding. 

- 
Affirmed. 

C i t d :  Xhuford ?;. Ins. Co., 167 N. C., 551. 

BRYANT LUMBER COLIPANY v. COPPOCK-WARNER LUMBER 
COXPANY. 

(Filed 10 September, 1913.) 

Debtor and Creditor-Compromise and Settlement-Acceptance. 
The debtor transmitted to  his creditor his check or letter, which 

stated that according to his books i t  covered a statement said to have 
been inclosed, and which was omitted, with the request that the creditor 
should "go over the statment, and if it did not agree with his books, 
he would take the matter up with him later": Held,  the acceptance of 
the check did not preclude as a compromise the creditor from recover- 
ing a larger amount found to be due him, this by the terms of letter 
being left open to future adjustment. Aydle t t  v. Brown, 153 N. C., 334, 
cited and distinguished. 

APPEAL by defendant from Cline, J., at Xay  Term, 1913, of WILSON. 
This action is to recover $829.11, alleged to be due the plaintiff for 

lumber delivered and services rendered to the defendant. 
E y  consent, the issues raised xTere tried by a referee, who filed the 

following report : 

1. That on or about 1 July, 1910, plaintiff and defendant had a settle- 
ment and adjustment of their mutual accounts, except as to the "Booth 
cars" hereinafter noted and explained. 

2. That at the time of said settlement and adjustment the de- 
fendant owed the plaintiff the sum of $910.85 (not including (360) 
the "Booth cars"), and paid to plaintiff at said time the sum of 
$900, leavirrg a balance due to the plaintiff of $10.85. 

3. That thereafter defendant became indebted to plaintiff as follows: 
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. . . . . . . . . . . . . . . . . . . .  July 18.' Work on lumber.. . $  18.24 

. . . . . . . . . . . . . . . . . . . . .  July 20. Work on lumber.. 30.93 
July 21. Work on lumber.. . . . . . . . . . . . . . . . . . . . . . .  37.39 

. . . . . . . . . . . . . . . .  July 21. Car lumber, No. 18104.. 286.28 
. July 21. Car lumber, No. 23157.. . . . . . . . . . . . . . . .  232.95 

. . . . . . . . . . . . . . . . .  July 22. Car lumber, No. 26268. 231.68 

. . . . . . . . . . . . . . . . .  July 27. Car lumber, No. 4441.. 228.96 

. . . . . . . . . . . . . . . . .  July 30. Car lumber, KO. 70121. 354.10 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Freight advanced. 15.00 

. . . . . . . . . . . . . . . .  Amount previously due and unpaid. 10.85 

Total indebtedness for above items. . . . . . . . . . . . .  $1,446.95 

4. That on account of the above, defendant paid to plaintiff 
as follows : 

. . . . . . . . . . . . . . . . . . . . . . . . .  July 28. Check for. .$ 773.01 
. . . . . . . . . . . . . . . . . . . . . . . . . .  Sept. 28. Check f o r . .  162.40 

Freights admitted by plaintiff in evidence. . . . . . . . .  202.40 1,137.81 

. . . . . . . . . . . . .  Leaving balance due to plaintiff on above. $ 309.14 

5. That as to the "Booth cars," defendant owes plaintiff therefor the 
sum of $340.95. As to these cars, the referee finds in  connection there- 
with that these cars, not containing the quality of lumber ordered and 
bought by defendant of plaintiff, plaintiff agreed with defendant that 
they might sell same to the best advantage they could and pay the net 
proceeds therefor to plaintiff, and the referee finds the net proceeds 
thereof to be $340.95, and this sum is now due by defendant to plaintiff 
on account thereof. 

(3611 CONCLUSIOKS O F  LAW. 

1. That the check of 28 September, 1910, from defendant to plaintiff 
for $162.40, was in full settlement of all sums due by defendant to 
plaintiff (except the "Booth cars") to that date, and being accepted by 
plaintiff, was, as a matter of law, full payment as stated. (Aycllett v. 
Broum, 153 X. C., 334, and citations.) 

2. That defendant is indebted to plaintiff only for the sum of $340.95, 
the net proceeds of the "Booth cars," with interest thereon and costs. 

The check for $162.40, referred to in the first conclusion of law, and 
which is the payment referred to in finding of fact No. 4, was inclosed 
in a letter, which is as follows : 
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BRYANT LUMBER COMPANY, 28 September, 1910. 
Wilson, iV. C. 

GENTLEXEN :-We beg to inclose herewith our statement and check for 
$162.40, balance due you on this statement. According to our books, this 
includes all the shipments mhich you have made since we squared up 
your old account the latter part of March. This statement also includes 
the cars on which we paid you $900 when you were here on 1 July. 
Of course, when we say this takes in all your cars to the present date, 
me mean with the exception of the two Booth cars. We paid you on 
account of one of the Booth cars, amounting to $150, and we applied this 
amount on car KO. 20020, which you billed us on 15 June. This latter 
car is included in this statement. Kindly go over this statement very 
carefully, and if same does not agree with your books, adaise us, and we 
d l  take the matter up with you later. 

Yours truly, 
COPPOCR-WARKER LUMBER COXPANY. 

The statement referred to in said letter was not inclosed in the letter, 
nor was there any evidence that the books mentioned therein included 
the itrms in finding of fact No. 3. 

The plaintiff excepted to the first conclusion of law, which was sus- 
tained, and the defendant excepted and appealed from the judgment 
rendered. 

PER CURIAM. SO far  as the record discloses, the defendant does not 
deny that i t  owes the plaintiff $650.09, the amount of the judgment 
appealed from, but it says it cannot be compelled to pay $309.14 of this 
amount, made up of the items in finding of fact No. 3, because the 
plaintiff accepted the check of $162.40, inclosed in the letter of 28 Sep- 
tember, 191 0. 

The principle relied on, as illustrated by Petit v. Woodlief, 115 N. C., 
125; Kerr tl. Saundws, 126 N. C., 638, and dydlett v. Brown, 153 X. C., 
334, is well settled, but i t  has no application when the amount accepted 
does not purport to cover the amount in controversy, or when i t  is trans- 
mitted under circumstances showing that it mas not the purpose to pay 
an amount admitted by the party charged to be due, but to make a pay- 
ment on an indebtedness mhich was thereafter to br adjusted by the 
parties. 

I n  the record before us, as the statement referred to in the letter of 
28 September, 1910, was not inclosed, and the books were not introduced 
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in evidence, there is nothing to show that the check of $162.40 purported 
to cover the items in finding of fact No. 3, nor i s  there anything that 
would justify us in denying to the plaintiff the right to recover $309.14, 
which the referee fihds the defendant owes the plaintiff, to which finding 
the defendant does not except. 

Again, the latter part of the letter of 28 September shows that the 
check was not sent in adjustment of account, or in  payment of balance 
due, but "on account," the amount actually due to be thereafter adjusted 
by the parties. 

We have carefully examined the record, but it was not necessary to do 
so, as the appeal might be dismissed for failure to assign errors. 

Affirmed. 

(363) 
IK RE WILL OF ALONZO CHERRY. 

(Filed 17 September, 1913.) 

APPEAL from Whedbec, J., on an issue of devisavit vel no%, at May 
Term, 1913, of BEAUFORT, upon a caveat filed by V. R. Cherry and 
others. 

This issue was submitted: 
('Is the paper-writing propounded for probate, or any part thereof, 

and if so, what part, the last will and testament of Alonzo Cherry, 
deceased?" Answer: "Yes; as a whole." 

The caveators appealed. 

Ti7aad & Grimes for propounders. 
Small, McLean B Bryan for caveators. 

PER CURIAM. We have examined the record and the four assignments 
of error, and are unable to find any error which necessitates another trial. 

The case was made to turn upon the due execution of the will and 
the mental capacity of the testator. I n  his rulings his Honor followed 
the well settled decisions of this Court. 

No error. 

EDNA B. SEDBURY v. SOUTHERN EXPRESS COMPANY. 

(Filed 17 September, 1913.) 

Appeal and Error-Case Agreed-Omissions-Procedure-Case Remanded. 
A necessary finding in an action to recover money from a n  express 

company, alleged to have been lost from a valise which had been in- 
trusted to the defendant for shipment, is that the money was taken 
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while the valise was in the defendant's care or control, and such find- 
ing being omitted from an agreed case submitted to the Superior Court, 
it is remanded so that the omission may be supplied. 

APPEAL from L y o n ,  J., at June Term, 1913, of EDGECOMBE. (364) 
Action, heard on appeal from a justice's court. The action mas 

to recover the sum of $13 and interest, being a11 amount of money lost 
from a valise which had been intrusted with defendant company for 
shipment from Fayetterille to Tarboro, N. C., and for a penalty i11 fail- 
ing to adjust the claim .~rritliiii the time required by law, as provided by 
ch. 139, Laws 1911. 

I n  the Superior Court the case was submitted on case agreed upon, 
and judgment having been entered in plaintiff's favor for the claim 
and the statutory penalty, defendant excepted and appealed. 

G. X .  T.  F o u n t a i n  & S o n  ~ O T  p l a i n t i f .  
F .  8. S p ~ u i l l  f o r  defendant. 

PER CURIAI~. We are unable 'to determine the auestions at issue in 
this cause for the reasoil that the facts agreed upon contain no finding 
that the money was taken while the valise was in the care or control 
of defendant company. I n  its ordinary acceptation, a judgment is the 
conclusion of the law upon facts admitted or in some way established, 
and, without this essential fact, the Court is not in a position to make 
final decision on the rights of the parties. B r y a n t  v. Insurance CO., 
147, N.  C., 181. The cause will be remanded, that the determinative 
facts may be established. The costs will be equally divided between 
the 

Remanded. 

DANIEL PAGE v. J A N E S  SPRUNT ET AL. 

(Filed 22 October, 1913.) 

Negligence-Fello~~servant-Xaster and Senant. 
Held, in this action to recover damages for personal injury, if there 

was evidence of negligence it was that of a fellow-servant, for which 
no recovery could be had. 

APPEAL by plaintiff from Justice, J., at May Term, 1913, of (365)  
NEW HANOVER. 

This is an action to recover damages for personal injuries caused, 
as the plaintiff alleges, by the negligence of the defendant. At the con- 
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elusion of the evidence, judgment of nonsuit was entered upou motion 
of the defendant, and the plaintiff excepted and appealed. . 

Ricaud  & Jones and 8. K. B ~ y a n  for plaintiff .  
J .  0. C a w  for defendant.  

PER CURIAM. Upon an examination of the evidence, it is doubtful 
if there is any evidence of negligence; but if there is, i t  is the negligence 
of a fellow-servant, for which the defendant is not responsible. The 
judgment of the court is 

Affirmed. . 

A. M. KISTLER v. SOUTHERN RAILWAY COMPANY. 

(Filed 29 October, 1913.) 

Noot Questions-Spirituous Liquors. 
Upon the question presented in this case a s  to whether the defendant 

railroad company can legally transport spirituous liquor into the State 
and deliver i t  to the plaintiff here, i t  appears from the briefs filed that 
only a moot question is raised, which the Court, for that reason, re- 
flises to consider on appeal. 

APPEAL by defendant from Cline, J., a t  June Term, 1913, of BURKE. 
This is an action to recover one barrel of beer, consigned to the plain- 

tiff, and heard upon an agreed statement of facts. There was judgnient 
in favor of the plaintiff, and the defendant excepted and appealed. 

W. A. Self f o r  plaintiff. 
S. J .  E r v i n  for defendant.  

(366) CLARK, C. J. This is a proceeding to obtain a determination 
of the question whether the defendant can legally transport a 

barrel of beer from a point beyond the State to Morganton, N. C., and 
there deliver i t  to the plaintiff. The plaintiff files a brief contending 
that chapter 24, see. 3, Laws 1907, forbidding such act, and the act of 
Congress ratified 3 March, 1913, cannot deprive him of the right to 
receive such consignment. The defendant in  its brief avers that it is 
ready to obey the law if it knows what it is, and files a brief in accordance 
with the contention of the plaintiff. I t  is apparent that both parties 
are interested on the same side, and that this is really a proceeding to 
ask the advice or opinion of the Court on practically a "moot case," 
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though there is no doubt as to the facts. There was no stay of execution, 
and the beer was doubtless delivered and long since consumed. 

I n  Parker v. Bank, 152 N.  C., 253, this Court held that  the object 
of the suit was evidently to procure a construction of section 4, chapter 
150, Laws 1909, and that  i t  was instituted solely for the purpose of 
obtaining the opinion of the Court, and dismissed the action. That  
case referred to Blake v. 4skew, 76 N.  C., 327, i n  which i t  was attempted 
in a similar may to obtain the opinion of the Court as to the validity of 
the special-tax bonds, and where the same action was taken. I n  this 
case i t  would be necessary to construe the abox-e statutes,of the State 
and of the United States, and we are not willing to pass upon a question 
of such importance without the benefit of a bona jide controversy and full 
argument by oppo~ ing  counsel. The  Court has  refused to  entertain a 
controversy submitted to obtain the opinion of the Court upon the ad- 
ministration of the public school system, Bomd of Education, v. Kenan, 
112 N. C., 567; o r  to advise a sheriff as to the  application of moneys. 
NilZiken v. For, 84 N.  C., 107; Bates v. LiZZy, 6 5  N. C., 232. 

Appeal dismissed. 

(367) 
W. T. MOTT v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 5 November, 1913.) 

Carriers of Passengers-fl7rongful Ejection-Negligence. 
In this action against a railroad company for wrongfully ejecting 

the plaintiff from the train, there was conflicting evidence, and in be- 
half of the plaintiff that while asleep on the train he was carried by 
his destination to which he had purchased a ticket, and at his insist- 
ence, the conductor carried him to the next station, where, changing his 
destination for his home beyond, he procured a ticket to that place from 
the railroad agent, again boarded the train and the conductor took up 
his ticket. Thereafter the conductor insisted that he would retain the 
ticket as a part payment for his fare from his original destination to 
the place he had bought his second ticket, and demanded a cash fare 
from the latter place to his then destination. Upon his refusal to pay 
the cash fare, he was put off the train a t  a place where there was no 
station or people living: Held, (1) A motion as of nonsuit upon the 
evidence was properly refused; ( 2 )  Under a correct instruction, upon 
the evidence, the verdict in this case established as a fact that the'plain- 
tiff was wrongfully ejected from the train, after the conductor had 
accepted and retained his ticket, at a place forbidden by statute, and 
actionable negligence has been found. 

CLARK, C. J., concurring. 
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APPEAL by defendant from Perguson, J., at April Term, 1913, of 
Co~uacnus. 

This is an action to recorer damages for the wrongful ejection of the 
plaintiff from the defendant's train. 

According to the plaintiff's evidence, he bought a ticket from the 
defendant's agent at  Wilmington, N. C., on 20 April, 1905, for his pas- 
sage from Wilmington to Farmers, N. C., on defendant's road; that he 
boarded the train at Wilmington on that date, and before he reached 
Farmers he went to sleep and did not get off the train there, because he 
was asleep; that he had on that day been discharged from the hospital, 
and took the train to go to his father's, who lived at  Farmers. After 
the train passed Farmers the conductor come to him about the time the 
train reached Hallsboro station and said: "Your ticket read Farmers. 

Why didn't you get off' there?" That he told the conductor he 
(368) was asleep and did not know when he reached Farmers; conductor 

told plaintiff that he would have to pay his fare or get off the train ; 
the plaintiff told the conductor: "He guessed he would have to carry 
him until he met the next train and bring him back to Farmers." When 
the train reached Whiteville, plaintiff got off and bought a ticket from 
Whiteville to Cerro Gordo; got back on train to go to Cerro Gordo, 
where he lived. After the plaintiff boarded the train, the conductor 
came through to take up rickets. Plaintiff gave conductor his ticket 
bought at Whiteville; conductor punched it and put i t  in his pocket. 
Conductor came back and said: "Now, if you don't pay your fare from 
Farmers to Whiterille, I will put you off the train." The plaintiff 
~efused to pay fare from Farmers to Whiteville; conductor then said 
he would keep the ticket for a part of fare from Farmers to Whiteville; 
collductor had train stopped and put plaintiff off train about 3% miles 
from Whiteville, where there were no houses and no people living, and 
nq depot or station. Plaintiff asked conductor to let him go in the 
baggage car and get his bicycle ill order that he might not be forced to 
walk to the next station, which the condnctor refused to do. Plaintiff 
had to walk from where he was put off the train to Chadbourn, a dis- 
tance of miles. The pIaintiff came to Whiterille the next day and 
went to the railroad agent and asked him if he had record of the ticket 
he bought the day before. I t  is 14 miles from Whiteville to Cerro 
Gordo. Plaintiff was not drunk, but had taken a drink. Plaintiff was 
the o d y  witness offered in his own behalf. At the close of the plaintiff's 
evidence the defendant moved under section 530 of the Revisal of 1903 . 
for judgment a!: in  case of nonsuit. Motion orerruled. Defendant 
excep t p d .  

His Honor charged the jury, among other things: "If the jurv find 
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from the greater weight of the eridence that the plaintiff, after purchas- 
ing this ticket at Whiteville, got back on the same train at Whiteville 
and gaTe the conductor this ticket for his passage on from Whiteville 
to Cerro Gordo, and the conductor took the ticket, and then demanded 
of the plaintiff his fare from Farmers to Whiteville, and the 
conductor stopped the train and put plaintiff off because he re- (369) 
fused to pay his fare from Farmers to Whiteville, then the de- 
fendant wrongfully ejected the plaintiff from his train, and you should 
answer the first issue 'Yes.' " Defendant excepted. 

There was a verdict and judgment in favor of the plaintiff, and the 
defendant appealed. 

Jackson Grew  and Lewis & Lyon  for plairztif. 
George B. Elliott,  A. C. Chalmem, Davis d? Davis, and Schulken, 

Toon,  cP. Schzi7ken for defendant. 

PEE Cu~~anl - .  There is ample eridence to sustain the plaintiff's cause 
of action, and me find no error in the trial. 

The verdict establishes the fact that the plaintiff was ejected from 
the train at  a place forbidden by statute, and after the conductor had 
accepted and retained his ticket, and upon either ground the judgment 
should be affirmed. 

No error. 

CLARK, C. J., concurring: The complaint alleges that on 20 -April, 
1905, the plaintiff bought a ticket at  Whiteville for Cerro Gordo, and 
was put off the train halfway between Whiteville and Chadbourn, at  a 
place where there mere no houses or people living nearby and which 
mas not a usual stopping place; that he had a bicycle in the baggage 
coach, which he asked to get; that he might ride to the next station, 3y2 
miles off; that this was refused, and he had to walk to said station, where 
he got a conveyance to take him home, to Cerro Gordo. These allega- 
tions were not contradicted by any evidence. The defendant relied on 
the defense set up in the answer, that the plaintiff had bought a ticket 
that day at Wilmington, on the same train, to Farmers, 14 miles froni 
Wilmington; that he did not get off at Farmers, and the conductor 
permitted him to'go on 32 miles further to Whiteville, where he got off 
and purchased the ticket to Cerro Gordo; that after the train left White- 
~ 4 l e  the conductor demanded the fare from Farmers to Whiteville, and 
being refused, he put the plaintiff off, stopping the train to do so. 

The plaintiff's evidence is that when he got to Farmers he was asleep, 
but he admits that he was drinking some, and left a quart of liquor 
on the train when he was put off. He  says that the conductor (370) 
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carried him on to Whiteville because he insisted he should be 
carried on to meet the next train going back to Farmers. H e  further 
testified that the conductor took up his ticket from Whiteville to Cerro 
Gordo, punched it and put it in his pocket, and then, after going a few 
feet, returned and told him that he must pay the fare from Farmers to 
Whiteville or he would put him off; that he had no money to do this, 
and the conductor put him off. The conductor says that he did not 
take up the ticket, hut that he demanded full pay from Farmers to 
Whitedle ,  and put him off because it was not paid. The conductor says 
that he first discovered that the plaintiff had overpassed his station at  
Hallsboro, which was 7 miles west of Farmers; but that he carried him 
on to Whiteville and told him to get off there. 

The court charged the jury that if "the plaintiff got off the train and 
bought a ticket of defendant's agent at  Whitevile for passage to Cerro 
Gordo, that this was a new contract which entitled the plaintiff to travel 
on defendant's train to Cerro Gordo, and that if the jury should find 
from the greater weight of evidence that the conductor took up this 
ticket and then afterwards demanded of the plaintiff his fare from 
Farmers to Whiteville, and on his failure to pay the same the conductor 
stopped the train and ejected the plaintiff, the jury should answer the 
first issue "Yes." This seems to be the only controverted fact, and the 
jury responded "Yes." 

The defendant requires payment of fare in advance. Whether the 
plaintiff passed the station at Farmers because he was asleep, as he 
says, or because he was drunk or.shamming, as the defendant contends, 
when the conductor ascertained at  Hallsboro, the next station, as he 
says he did, that the plaintiff was still on the train, i t  was his duty 
then and there to require him to leave, and this controversy would not 
have arisen. That he permitted the plaintiff to ride to Whiteville, 33 
miles beyond Farmers, constituted a debt from plaintiff to the company, 

unless, as the plaintiff seems to contend, this was done because 
(371) proper notice was not given at  Farmers, and the conductor allowed 

him to come on to meet the train going back to Farmers. 
The defendant relies upon Pickens v. R. R., 104 N. C., 312. I n  that 

case the Court held that when a passenger refuses to pay his fare and 
the conductor is forced to stop the train, at a station where it would 
otherwise not have stopped regularly, thus causing a delay, the conductor 
mag refuse the tender of the fare unless i t  is made before the passenger 
puts him to the trouble of stopping. The Court then adds: "When the 
passenger gets off at  a regular depot and gets a ticket, this constitutes 
a new contract, and will entitle him to passage-certainly if he tenders 
the money due for a passage up to that point; and according to some 
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authorities without such tender." The defendant quotes Xanning v. 
R. R., 16 L. R. A., 55, where the Court held that the conductor was not 
required to accept the ticket unless the passenger tendered the back fare. 
On the contrary, in  R. R. v. Bryan, 90 Ill., 133, the Court held: "If the 
company could debar appellee from traveling on that tr ip for such 
reason, it could do so on any subsequent trip." But we do not need 
to pass on this point, in this case, for the jury find that the conductor 
accepted the ticket. 

The train was not stopprd at Whiteville to put the plaintiff off, as 
in  the Pickens  case. On the contrary, he got off when the train stopped 
at the regular station. and bought the ticket n~hich entitled kim to be 
carried to Cerro Gordo, and the jury find that the conductor a ~ c ~ p t e d  
the ticket. He  mas rightfully on the train, and hence his ejectment 
was wrongful. 

The ejectment was also wrongful, if it had otherwise been rightful, 
because the plaintiff was put off (his bicycle which was in  the baggage 
car being also refused him) at a place which was not a "usual stopping 
place, nor near any dwelling-house." This is forbidden by Rerisal, 
2629. These facts are alleged in the complaint, and the testimony of 
the plaintiff to that effect is not c ~ n t ~ o r e r t e d .  

The Constitution, Art. IV, see. 8, gives this Court "general (372) 
supervision and control over the proceedings of the inferior 
courts." We should not, therefore, pass over without notice the fact that 
i t  appears in this record that the occurrence, which is the foundation 
of this action, took place 20 April, 1905, and though the summons was 
issued 9 August, 1905, this appeal comes up from a trial in  April, 1913, 
a delay of eight years. Such delays bring reproach upon the adminis 
tration of justice, costs accumulate, and the memory of witnesses be- 
comes dim. We recently had an appeal from that section of the State 
which had been pending fifteen years, but in that instance there had becn 
four trials. So far  as the record shows, this case has remained on 
docket without action and accumulating costs for eight years. Judges 
of the trial courts should not permit causes to remain on docket, unacted 
on, for an inexcusable length of time. They should require causes to 
be tried or dismissed, unless there is good cause, which cannot exist for 
such an unreasonable length of time. 

C i f e d :  Ne l son  v. R. R., 161 N.  C., 191; JfcNairy v. R. R., 172 
N, 0-- 
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J. E. CAVENAUGH V. H. A. JARMAN. 

(Filed 29 October, 1913.) 

1. Deeds and Conveyances-Par01 Trusts-Grantor-Beneficiaries-Parties. 
A grantor in  a deed may not establish, contrary to the terms of his 

deed, a par01 t rust  in  himself to the land conveyed, nor can other bene- 
ficiaries of the alleged trust have the trust established in their behalf, 
when they are  not parties to the suit. 

2. Judgments-Nonsuit-Adjudication. 
Where a judgment of nonsuit is entered upon demurrer, the  judg- 

ment should only adjudicate that the complaint does not state a cause 
of action and deny the right of recovery. 

3. Pleadings-Amendments-Court's Discretion-Appeal and Error. 
The refusal of the trial judge, i n  his discretion, to allow an amend- 

ment to  a pleading is not reviewable on appeal. 

4. Judgments-Mortgages-Foreclosure Suits-Estoppel. 
The plaintiff alleged that a decree of foreclosure was entered against 

him, and the mortgaged premises sold a t  a price insufficient to pay off 
the amount of the mortgage; that a n  action was then instituted, which 
adjudged the amount due, condemning the land to i ts  payment, and, 
after it  was docketed, the plaintiff, a n  ignorant man, conveyed a certain 
other tract of his land to another, who then conveyed it to plaintiff's 
wife, under advice and belief that this was the only way to secure a 
homestead to himself; that a homestead in this land was allotted, to 
which exceptions were filed, eventuating in a judgment denying the 
homestead right. The defendant demurred: Held, the plaintiff is  , 

estopped by the former judgment from claiming his homestead i n  this 
action. 

5. Pleadings-Demurrer-Jndgment Objectionable-Costs. 
The demurrer to  the complaint in  this action is  sustained and the 

form of the judgment held objectionable, and the judgment is modified 
and the plaintiff and his surety on his pros~rnt ion bond taxed with costs. 

(373) APPEAL by plaintiff from Connor, J., at July Term, 1912, of 
ONSLOW. 

The only parties to this action are J. E. Cavenaugh, the plaintiff, 
and H. A. Jarman, the defendant. 

The complaint alleges, in  substance, that in 1905 the plaintiff and his 
wife executed a mortgage to one Mills, conveying certain lands, to secure 
a debt; that upon default in  the payment of the debt, an action was 
instituted against the plaintiff and his wife in the Superior Court of 
Onslow County, in  which a decree was rendered at July  Term, 1908, 
adjudging the amount due, and condemning the land to be sold to pay 
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the same; that the land was sold under the decree and the proceeds ap- 
plied to the judgment, leaving a balance of $382.52 due thereon; that 
after said judgment was docketed the plaintiff conveyed another tract 
of land of 25 acres, which belonged to him, to his son-in-law, and on 
the same day the son-in-law conveyed the land to the wife of the plaintiff; 
that execution issued on the judgment of 1908 to collect the balance due 
thereon and mas levied on the said 25 acres ; that a homestead was allotted 
under said execution and exceptions thereto were filed, which mere passed 
on at  April Term, 1912, and a judgment was then rendered sub- 
stantially holding that the plaintiff was not entitled to a home- (374) 
stead and directing the land to be sold; that said land was sold 
under execution on 1 July, 1912, and the defendant became the purchaser 
at  the price of $530, and took a deed therefor; that protest was made 
against the sale? upon the ground that it had not been properly adver- 
tised and was not being offered for sale at the hour allowed by law. 

There mas also allegation that the ~laint i f f  was an ignorant man, 
and that the deed to his son-in l a v  and from him to the wife were 
executed in good faith and under advice that this was the best may to 
secure a homestead, and that the price paid by the defendant was inade- 
quate. 

The defendant demurred to the complaint, upon the ground that i t  
failed to stated a cause of action against any one, and also that i t  showed 
no title or interest in the plaintiff. 

The demurrer was sustained, and the plaintiff excepted. 
The plaintiff then moved the court to allow him to amend the com- 

plaint by alleging in substance specifically that the plaintiff made the 
conveyance of the tract of land mentioned in the complaint, under which 
his wife obtained the deed therein mentioned, being ignorant of the 
true manner of securing to himself, his wife and children their home- 
stead rights, and that the true purpose and intent of the transaction was 
that the said property should be held in trust for the purpose of securing 
to the said plaintiff, his wife and children the homestead allowed by the 
Constitution of North Carolina; that there was no intent to defraud 
any creditors in so doing, but that the plaintiff, through ignorance and 
advice of others, honestly belieaed that this was the proper may to obtain 
his homestead rights for the benefit of his wife and children, and such 
was the expressed trust attached to the said deeds therein mentioned. 
The court declined to permit the plaintiff to amend the complaint as 
above, holding also as a matter of law that such amendment was imnia- 
terial and could not affect the result of the action. 

To the court's declining to allow such amendments and to its ruling 
the $&tiff excepted. 
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The judgment also contains an adjudication of title, an order for a 
writ of possession against the plaintiff, and for an assessment of damages 

against the plaintiff and the surety on his bond. 
(375) The plaintiff excepted and appealed. 

G. V.  Cowper and D u f y  & Koonce for plaintiff. 
McLean,  Varser d McLean and F r m k  T h o m p s o n  for defendant. 

PER CURIAM. The ruling of his Honor on the motion to amend seems 
to have been in the exercise of his discretion. and would not be review- 
able, but we concur in  the opinion that if the amendment had been 
allowed, the complaint as amended would not have stated a cause of 
action. 

The facts are not clearly stated, but as they appear, the judgment of 
1912 would be an estoppel, and if there was no estoppel, the plaintiff 
could not establish a par01 trust in  his own favor against the grantee in  
his deed, under Gaylord v. Qaylord, 150 N.  C., 222, and his wife and 
children, alleged to be the other beneficiaries of the trust, are not parties. 

The exceptions to the form of the judgment are well taken. No an- 
swer has been filed by the defendant, and no facts are admitted, and the 
judgment upon the demurrer should do no more than adjudicate that 
the complaint does not state a cause of action and that the plaintiff has 
no right to sue. 

I t  also appears that the bond of the plaintiff does not purport to cover 
anything except costs. 

The judgment will, therefore, be modified to the effect that the de- 
murrer be sustained, the action be dismissed, and that the defendant 
recover of the plaintiff and his surety his costs. 

Modified and affirmed. 

Cited:  T r u s t  Co. v. Sterchie, 169 N. C., 22; Buchanan, v. Hedden, 
ib., 224;  Campbell v. Sigmon,  170 N. C., 351. 

(376) 
J. A. STYLES v. WHITING MANUFACTURING COMPANY. 

(Filed 13 December, 1913.) 

Principal and Agent-Declarations of Agent-Trials-Evidence. 
Declarations of an agent made within the scope of the agency and 

concerning the very business about which the declaration is made, 
whether the principal be a person or  corporation, is competent in evi- 
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dence to the same extent as the -declaration of the principal would be; 
and this is held applicable to the declaration of an agent as to the 
amount of hauling and delivering logs done by the plaintiff upon which 
he was to receive compensation in commission of a certain per cent. 

APPEAL by defendant from Fe~guson, J., at Fall  Term, 1913, of 
GRAEIA~~.  

This action is to recover money alleged to be due on certain logging 
contracts. The plaintiff offered evidence tending to prove that he logged 
92,437 feet at  $3.55 per 1,000 feet; that his contract was that he tvas to 
have 16 per cent of the money when his logs were cut and skidded by 
the side of the railroad track, and was to have the other 25 per cent 
when loaded on cars; he admitted that he had been paid the 75 per cent 
on tho 92,437 feet, but contended that they had held back $82.03, or 25 
per cent, and as the logs had been loaded and hauled away, he was 
entitled to this; that he had logged 9,900 feet at $3.50 per 1,000 feet, 
for which he had not been paid anything; that the defendant owed him 
$34.14 on this; that he sold out his contract to Bryson & Griffith, and 
that they logged 92,661 feet, and that they afterwards turned the con- 
tract back to him, agreeing with him that he could have the 25 per cent 
held hack on these logs. I t  was admitted by the plaintiff that if Bryson 
BJ Griffith had been paid, he could not recover on that account. 

I n  order to fix the amount of logs skidded by Bryson &: Griffith, the 
plaintiff was allowed to testify. over the objection of the defendant, that 
some one, whose name he could not remember, who, he stated, was scal- 
ing logs for the defendant, had given him a slip of paper, and that this 
paper showed that Bryson & Griffith had logged 92,661 feet, and that 25 
per cent of same amounted to $80.97. 

The defendant requested his Honor to charge the jury that the plain- 
tiff could not recox-er anything on the Bryson & GrifEth account, 
which was refused, and the defendant excepted. (377) 

His  Honor charged the jury, among other things: "The work 
which mas done by Bryson & Griffith, if he tvas to have the 25 per cent 
retained on that, and you find that i t  mas not paid to Bryson & Griffith, 
the 25 per ceiit which was retained is still due and unpaid, then he would 
be entitled to recover that amount." 

Thwe mas a verdict and judgment for the plaintiff, and the defendant - 
appealed. 

Dillard & Hill for plainti f .  
X o r p h ~ ~ v  & Phillips for defendant. 

PER CURIA~I.  The natural ir?terpretation of the evidence of tho 
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plaintiff as to the declaration of the agent of the defendant is that the 
declaration was made while the agent was engaged in the work of scaling 
logs for the defendant, for the purpose of ascertaining the true measure- 
ment, and so understood, is competent. 

The rule as to the admissibility of such evidence is stated in Gaxzam 
v. Insz~rance Go., 155 N.  C., 340, to be that, "The competency of the 
declarations of an agent of a corporation rests upon the same principle 
as the declarations of an agent of an individual. I f  they are narrative 
of a past occurrence, as in Bmith 1%.  R. R., 68 N. C., 107, and Rumbough 
v. Jmprovement Co., 112 N.  C., 752, they are incompetent; but if made 
within the scope of the agency and while engaged in the very business 
about which the declaration is made, they are competent. McComb a. 
R. R., 70 N. C., 180; Southedand v. R. R., 106 N. C., 105; Darlington 
v. Telegraph Co., 127 N.  C.; 450." 

His  Honor properly refused to give the instruction prayed for. I f  
the defendant owed Bryson & Griffith on the logging contract, and at  
the time they assigned the contract to the plaintiff they agreed that the 
plaintiff should have the amount due them, he was entitled to recover it. 

No error. 

Ci t~d:  Robertson v. Lumbar Co., 165 N. C., 5;  Morgan z!. Beneft 
Sociehy, 167 N. C., 265. 

(378) 
CURA L. WHEELER v. ROMULUS R. COLE. 

(Filed 10 December, 1913.) 

1. Appeal and Error-Assignment of Error-Notion to Affirm-Alternative 
Motion. 

A motion to affirm the judgment of the Superior Court is the proper 
one for the appellee to make when the appellant has not properly as- 
signed the alleged errors in the case on appeal according to the rule of 
the Supreme Court; and a motion of this character made in the alterna- 
tive is sufficient in form. 

2. Appeal and Error-Assignment of Error - Judgment Affirmed - Record 
Proper. 

The Supreme Court will affirm the judgment of the'lower court where 
the appellant has not assigned his errors in the case appealed, according 
to the rule, when no error, upon examination, is found in the record 
proper. 

3. New Trial-Newly Discovered Evidence. 
A motion for a new trial based upon allegations of newly discovered 

evidence is denied under the authorfty of Johnson v. R. R., 163 N. C., 431. 
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APPEAL by defendants from B h m s ,  J., at Xarch Term, 1913, of 
BUNCOMBE. 

Mark W .  Brown for p la in t i f .  
J .  H. Merrimon for  clef endant. 

CLARK, C. J. Plaintiffs, appellees, moved in this Court to dim& 
the appeal or to affirm the judgment, because the errors alleged by the 
appellants were not properly assigned in the case on appeal and in 
accordance with the well settled rule of this Court. The proper motion 
is to affirm, as we are required to examine the record, even if no errors 
are assigned in the case on appeal or there is no case on appeal at  all. 
But plaintiff has submitted his motion in the alternative, which is usual, 
and i t  is sufficient in form. Upon examination of the record, me find 
there are fifteen exceptions, and nine of them are taken to the charge of 
the court, when it is not in the record, and, therefore, not before us 
(Todd v. Mnckie, 160 N.  C., 352), but only the exceptions to it. The 
first exception is tc  the rejection of issues tendered, which are 
not in the record, and therefore we cannot review this ruling. (379) 
One of the exceptions, the eleventh, is to the modification of a 
request for an instruction, and two, the twelfth and thirteenth, are to 
the refusal of instructions, and the last two are merely formal. S o n e  
of them, however, complies with the rule of this Court, and we must 
affirm the judgment for this reason, as we find no error in the record. 
We have gone carefully through the record, examined the exceptions as 
they appear in the body of the record, and we find no substantial error. 

One of the principal grounds of complaint, as stated in the brief. 
but not in the assignment or the exception, is that the judge submitted 
the issues to the jury upon testimony separately as to the execution of 
the notes by George W. Cole and wife to the plaintiffs, and that Rolnulus 
Cole accepted the deed to himself upon an agreement to pay them at 
the death of his father and mother, when there is no allegation or suffi- 
cient proof of these matters, and in the defendant's brief attention is 
directed to what mas said by the witness J. B. Hyder, which it is con- 
tended is the only testimonp on the point, and fails signally to prore 
the said facts so stated to the jury or to be any eridence of them. 

There are several answers to this exception, though one is snfffcient : 
1. The exception is taken to se~era l  distinct matters, some of which 

are clearly correct, and it is not pointed to the alleged infirnlity in the 
proof alone. 

2. The judge, at that part of his charge, was evidently stating the 
contentions of the parties as to the force and effect of the evidence taken 
as a whole, and his reference to Hyder's testimony mas not intended to 
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restrict the consideration of the jury to it alone, but was merely one 
part of an entire recital of the contentions made by the respective 
partres, with a subsequent direction to weigh all the testimony. It 
may be added that if the suggested allegation was not made in the com- 
plaint, the proof was hardly a substantial variance from the one that 
was there; the question, at last, being whether Romulus Cole had agreed 
to pay the plaintiff the several amounts mentioned, and if he did, the 

particular form of the agreement was not essential. The charge 
(380) is to be considered as a whole, and when thus viewed, if it appears 

that the jury must have understood it, error in  a single expression 
of the judge is not sufficient ground for a reversal. A m a n  v. Lumber CO., 
160 N .  C., 369 ; Penn v. Imurance Co., ibid., 399. As well as we can 
infer what was the substance of the whole charge from the portions 
detached and excepted to, we think that it fully covered the legal merits 
of the case and was delivered by the judge with his usual clearness and 
accuracy. 

We are compelled to affirm the judgment upon another ground already 
stated, if we foIIow the numerous precedents in this Court. But we 
have examined the record with the greatest care, to see if any substan- 
tial injustice has been done, and our opinion is that the case is free from 
error, and, at  least, from any reversible error, and that i t  has been fairly 
tried upon its real merits. 

We deny the motion for a new trial, based upon the allegation of 
newly discovered evidence, because we do not think i t  has been brought 
within the rules which govern in such cases and which were restated in 
Johnson v. R. R., 163 N. C., 431; and among other reasons covered by 
these rules, i t  does not appear to us probable, under the circumstances 
disclo~ed in  the papers, that if a new trial were ordered the result would 
be changed. 

While we have commented upon the principal exceptions to some 
extent, we will not repeat what has been said by us in many similar cases. 
The appellant failed to comply with the rule which requires errors to 
be assigned by stating in a clear and intelligible manner those to which 
exceptions were taken during the course of the trial. We are not re- 
quired, therefore. to consider the case upon its merits, but only to ex- 
amine the record, which we have done, and find no error therein. The 
appellee moved to 'affirm the judgment under the rule as construed by 
this Court in Davis v. TTnlZ, 142 N. C., 450; Marable v. R. R., 142 N. C., 
564; Lee v. Baird, 146 N. C., 361; I'hompson c. R. R., 147 N. C., 412; 
UZlery v.  Guthrie, 148 N. C., 417; Smith  v. Man,ufacturing Co., 151 
N. C., 260; Pegram v. Hester, 152 N.  C., 765; McDoweZZ v. Kent,  153 

N. C., 555; Jones 1, .  R. R., ibicl., 419; Hobbs v. Cashwell, I58 
(381) N.  C., 597. 

304 
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As the case is now presented to us, we must allow the motion and affirm 
the judgment. This rule has been frequently called to the attention of 
counsel throughout a long period of years. I t  has been substantially 
adopted by all other courts, and, perhaps, in all of them i t  is enforced 
more rigidly than with us. It bears equally on all, and should be ob- 
served, as it is intended for the benefit of litigants and counsel as well 
as for the better transaction of business in this Court and the more 
intelligent dispositiou of eauses. I t  is easily complied with, if our 
brethren of the bar will endeavor to meet its requirements. There is no 
hardship imposed by it, unless we follow the implied suggestion that it 
be not enforced in  some cases, whereas i t  should be in all equally and 
with absolute impartiality. If we should fail the least in  this respect, 
i t  would, of course, be intolerable. But i t  is sufficient to say that it is 
a rule of this Court of many years standing, and while it continues aa 
wch, it must be enforced alike as to all. 

Affirmed. 

Citsrl: Steeley v. Lumber Co., 165 N. C., 32; Haddock v. stocks, 
167 N.  C., 71 ; Carter v. Reaues, ib., 132. 

F. C. FISHER v. MONTVALE' LUMBER COMPANY. 

(Filed 13 Decemb'er, 1915.) 

APPEAL by plaintiff from Long, J., at October Term, 1912, of SWAIN. 
Civil action tried upon this issue: 
1. Did the female plaintiff and defendant corporation make the con- 

tract as alleged in the fifth allegation of the first cause of action of the 
complaint ? Answer : No. 

The plaintiff appealed. 

F. G. Fishw for plainti f .  
Frye, Gantt & Frye, W.  L.  Taylor, and Bryson & Black for defendant. 

PER CURIAM. When this appeal mas before us at last term the (382) 
plaintiff was granted a certiorari to bring up a corrected case on 
appeal. This is now before us in a vciy imperfect form, consisting 
practically of a copy of the judge's notes of the evidence. 

Nevertheless, we have considered what purports to be the plaintiff's 
exceptions. We find them to be without merit. The controversy ap- 
pears to be one almost exclusively of fact, and is settled by the finding 
of the jury. 

No error. 
20-164 305 
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SCHOOL TRUSTEES OF ANDREWS SCHOOL DISTRICT v. J. Q. 
BARKER ET AL. 

(Filed 13  December, 1913.) 

APPEAL b y  defendant f r o m  Ferguson,  J., a t  August  Term, 1913, of 
CHEROKEE. 

Civi l  action, heard upon demurre r  to  t h e  complaint. 
T h e  demurre r  was overruled, a n d  t h e  defendants ordered to answer 

over. Defendants  appealed. 

Witherspoon  & Witherspoon  u n d  H.  W .  Bel l  for plaintif-s. 
DilZurd & Hil l  for defendants .  

PER CURIAN. Upon a consideration of the  appeal,  the  Court  i s  of 
opinion t h a t  t h e  demurrer  was  properly overruled. 

Affirmed. 

(383) 
ADAM McARTHUR ET ALS. v. COMMONWEALTH LAND AND TIMBER 

COMPANY ET ALS. ~ (Filed 1 3  December, 1913.)  

31ortgages-Foreclosure-Equity-Creditors Bill-Writ of Supersedeas. 
On appeal from the refusal of the Superior Court judge to presently 

render a decree of foreclosure of a mortgage on which he had entered 
judgment for the amount of the debt, the plaintiff moved in the Supreme 
Court for a writ in the nature of a supersedeas, restraining the enforce- 
ment of a decree in another pending action, in the nature of a creditor's 
bill, involving the property subject to the mortgage, in  which a receiver 
had been appointed to take charge of the lands. Held, the rights of 
the petitioning plaintiff are  fully protected in the proceedings sought to 
be restrained by him, and the motion is denied. 

APPEAL b y  plaintiff f r o m  L y o n .  J., a t  October Term,  1913, of CVM- 
BERLAND. 

Xhazo & M c L e u n  f o r  p l a i n t i f s .  
W i n s t o n  & Biggs,  Roh inson  & L y o n ,  and  C o x  & C o x  for defendants .  

PER CURIAM. T h i s  was a n  action instituted i n  t h e  Superior  Court  
of Cumberland County to  foreclose a mortgage, given b y  J. S p r u n t  
Newton and  wife, on a t rac t  of l and  i n  said county to  secure t h e  sun1 of 
$25,000, and  held b y  Adam McArthur ,  one of t h e  petitioners. T h a t  011 
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verified complaint, duly signed, there was judgment for the debt, the 
court declining, for reasons appearing of record, to enter a present judg- 
ment of foreclosure. From this refusal to presently decree foreclosure, 
the plaintiffs appealed and moved in this Court for a writ in the nature 
of a writ of supe~sedeas,  restraining the enforcement of a decree in  
another action pending in said county, in  which a receiver has been 
appointed to take charge of the lands, have the timber thereon cut and 
disposed of for the benefit of the creditors, including the plaintiffs, and 
the proceeds paid to said creditors, under the order and supervision of 
the court. 

The latter action was in the nature of a creditor's bill against the 
owners of the property and others, seeking to enforce the collection of 
their claims, and seems to have been instituted before any com- 
plaint was filed or other notice given in the present suit, as to (384) 
the nature of or extent of plaintiff's claim. 

On perusal of the record and the facts appearing in the present peti- 
tion, the Court is of the opinion that as the matter now appears the 
petitioners have an ample opportunity to assert their claims by making 
themselves parties to the creditor's bill in which the receiver has been 
appointed, and that they should take this course if they should deem it 
necessary to properly protect their interests. 

Even when allowable, a writ of this kind is only granted in case of 
necessity. The application of the writ is therefore denied. 

Motion denied. 

LYDIA L. STOUT, ADMINISTK~TRIX, v. SOUTHERN RAILWAY COMPANY. 

(Filed 10 December, 1913.) 

Railroads-Negligence-Trials-Evidence-Sonsuit. 
In this action against a railroad company for damages for the negli- 

gent killing of plaintiff's intestate by defendant's train, the evidence 
tending to show that at sundown the intestate was seen sitting on a cross- 
tie of the track over which the train passed, with his elbows on his 
knees and his head bent down, and that alarm signals of the approaching 
train were several times given at a distance of aobut 150 to 200 feet: 
Held, the decision is controlled by Holder v. R. R., 160 N. C., 6. 

APPEAL by plaintiff from Peebles, J., at May Term, 1913, of ALA- 
MANGE. 

This is an action to recover damages for the alleged negligent killing 
of the plaintiff's intestate. The evidence offered upon the part of the 
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plaintiff tends to prove that on 17 October, 1910, the pIaintiffls intestate, 
a t  about sandown, was seen sitting on a cross-tie on the south side of the 

. 

railroad track, with his elbows on his knees and head bent down. 
There was also evidence that the train, while approaching the 

(386) deceased, blew the alarm signals several times when about 150 
or 200 feet distant. 

There was judgment of nonsuit, and the plaintiff excepted and ap- 
pealed. 

Dameron  & Long for plaintiff .  
Parker  & Parker  for defendani.  

PER CURIAM. This case falls within the principles laid down in 
Holder v. R. R., 160 N. C., 6, and the cases there cited, and upon these 

'authorities the judgment of nonsuit is 
Affirmed. 

Cited:  T y s o n  v. R. R., 167 N. C., 218. 

LUCY THOMPSON POTTS, EXECUTRIX, V. CLOY A. POTTS ET AL. 

(Filed 13 December, 1913.) 

Wills-Construction-Intent Clearly Expressed. 
In this controversy to construe the will of the deceased, it is held 

that the infention of the testator is clearly and unambiguously ex- 
pressed, leaving nothing to interpretation. 

APPEAL by defendants from Long,  J., at September Term, 1913, of 
MEORLENBURQ. 

This is an action brought to obtain the construction of the following 
will : 

"I, William A. Potts, of the county of Mecklenburg, State of North 
Carolina, being of sound mind, do make and declare this my last will and 
testament : 

"1st. I hereby appoint my beloved wife, Lucy Thompson, executrix of 
my estate. I t  is my desire that she settle all just debts out of the first 
mcneys that come into her hands belonging to my estate. 

"2d. I give to my wife, Lucy Thompson, my home place (in the town 
of Davidson), in which we now live, containing 24 acres, more or less, 
valued at $10,000, to have and to held in fee simple; also all other 
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property belonging to my estate after paying just debts, as I am (386) 
not able to say what it will bring. I think i t  will be about $10,000. 

"3d. I t  being my desire to divide the remainder of my property be- 
tween each of my eight children, ~rovided my wife  hall remain in pos- 
session of said property until each child becomes 21 years of age, and 
have the rents from said property for the support of said minor children, 
as long as she remains my widow. ' I f  she should marry again, each 
child is to have charge of his or her property, and my wife will be pro- 
vided foY as mentioned in item 2d. I t  is my will and desire that each 
child, after receiving his- or her property at the age of 21 years, each 
child shall pay a rental of $35 each year to my wife as long as she 
remains my widow. I f  any of them fail to pay this rent, she can take 
charge of his or her property, and collect said rent. 

L( 4th. I will now divide the remainder of my property between each 
of my eight children as best 'I: know, giving each share and share alike. 

"Item 1. I will to my son Cloy Alexander my Wilson place, in 
Lemley Township, Mecklenburg Count.y, N. C., valued at  $5,000, con- 
taining 133 acres, more or less. I t  is my desire that he pay my estate 
$500; also that his mother shall have the use of the proceeds for the 
term of eight years of all the land west of the pasture and north of road 
leading from (Gamble's Road) into house. This tract does not include 
any building. 

"Item 2. I will my son William Marshall my old home, known as the 
Sheriff Potts place, also in Lemley Township, near Bethel Church, 
described in deed given me by Brevard Knox, known as 114% acres, 
more or less, except 10 acres, more or less, cut off of this 114% acres by 
Gamble survey. This place, 104% acres, value at  $5,000. I t  being my 
desire that my son Narshall pay my estate $1,000, paying one-third the 
place makes each year until paid. I t  being my desire that my estate 
cover said house and repair windows and steps. 

"Item 3. I will to my son Louis tract of land known as the Henderson 
land, bought from Andy Sherrill, adjoining the Potts place (Volger 
place), including also a tract of land known as a part of the 
Potts land, surveyed and platted by James Gamble, 10% acres, (387) 
more or less. This place contains 40 acres, and is valued at  
$1,500. I will my son Louis lot No. 5 in the town of Cornelius, begin- 
ning at a stone near railroad, J. X. Withers' corner; thence with 
Withers' line to macadam road; thence with said road 150 feet to Sum- 
mers' corner; thence with Summers' line and line of lot belonging to my 
estate to a stone near railroad; thence 150 feet to the beginning, valued 
a t  $1,000. I t  is my desire that my estate pay my son Louis $1,500. 

"Item 4. I will my daughter Madge Wayland tract of land No. 6, 
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described on plat made by Robert Reives, known as a part of the Hanner 
land, containing 132 acres, more or less, valued at  $3,000, also lot No. 2, 
in the town of Cornelius, beginning at a stake on corner of street near 
Joe Sherrill's house; thence with said street to Harvell's corner; then 
with Harvell's line 125 feet to a stake; thence with line of lot No. 1, 
200 feet to Front Street; thence with Front Street 105 feet to the begin- 
ning. This lot contains one house and one vacant lot on corner, also 
one barn. This lot is valued at $1,000. 

"Item 5. I will my daughter Mary Winifred tract of land No. 7, as 
described on pat made by Reives, and known as the Hannah home place, 
containing 94 acres, more or less, valued at  $2,000; also lot No. 1 in 
the town of Cornelius, described in deed bought from P. A. Stough, 
beginning at  Harvell's corner, center railroad ; thence with Harvell's line 
175 feet to corner. of lot No. 2 to street; thence with said street to center 
of railroad, 200 feet with railroad to the beginning, valued at  $1,500. 

"Item 6. I will my daughter Nancy Catherine tract No. 5, as 
described in plat drawn by Reives, known as the old Torrence home 
place, containing 160 acres, more or less, valued at  $4,000. 

'(Item 7. I will my daughter Lucy Elizabeth tract No. 3, as described 
on plat made by Rob Reives, containing 103 acres, more or less, valued 
a t  $2,500; also lot No. 3 in town of Cornelius, known as the H. M. 

Sloan lot, and described in  a deed from Sloan to W. A. Potts, 
(338) valued at $1,500. I t  being my 'desire that my estate build a 

house and barn on this 103 acres, worth $300. 
"Item 8. I will my son Francis Lawson tract No. 4, as described in  

plat made by Reives. This tract contains 139 acres, more or less, valued 
at  $4,000. 

"I hereby declare this to be my last will and testament, and do revoke 
all other wills made by me. This 15 November, 1909. 

"W. A. POTTS." 
The following judgment was rendered: 
"1. That under paragraphs 2, 3, and 4 of said will, Lucy Thompson 

Potts, the widow of the testator, takes in fee simple all of the property 
of said estate, both real and personal, including any and all property 
not specifically mentioned in said will, excepting the lands devised in 
paragraph 4 thereof, subject to the payment of the debts due by the 
testator, and the legacies and the repairs to be made, set forth in the 
items under paragraph 4 of said will. 

"2. That Cloy Alexander Potts, under item 1 of paragraph 4 of said 
will, takes the land mentioned therein in fee simple, subject to the pro- 
visions contained therein, and the provisions contained in paragraph 3 
of said will, and to the payment of $500 to said estate; and he is hereby 
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directed to pay, and the plaintiff is authorized to collect, said amount 
from him. 

"3. That under item 2 of paragraph 4 of said will, William Marshall 
Potts takes the land mentioned therein in fee simple, subject to the pro- 
vision contained in paragraph 3 of said will, and to the payment of 

. $1,000 to said estate, as provided therein; and he is directed to pay the 
said amount to said estate, and the said executrix is aut'horized to cover 
the house and repair the windows and steps as provided therein. 

"4. That under item 3 of paragraph 4 of said will Louis Potts 
takes the land mentioned therein in fee simple, subject to the provisions 
contained in paragraph 3 of said will, and the executrix of said estate 
is  directed to pay the said Louis Potts the sum of $1,600 out of the assets 
of said estate, as provide in said item. 

"5. That under items 4, 5, 6, and 8 of paragraph 4 of said will (389) 
the said Madge Wayland Potts, Mary Winfred Potts, Nancy 
Catherine Potts, and Francis Lawson Potts take the respective lands 
mentioned in said items, in fee simple, subject to the provisions contained 
in paragraph 3 of said will. 

"6. That under item 7 of paragraph 4 of said will Lucy Elizabeth 
Potts takes the land mentioned therein in fee simple, subject to the 
provisions contained in paragraph 3 of said will; and the executrix of 
said estate is authorized under said item to build a house and barn on 
the land mentioned therein, worth $300. 

"The cost of this action will be taxed against the plaintiff and be paid 
out of the estate of W. A. Potts, deceased. 

B. F. LONG, 
"Judge Presiding." 

From this judgment the defendant excepted and appealed. 

illaxwelZ & Keerans for plaintiffs, 
,Vo counsel contra. 

PER CURIAM. I f  i t  be conceded that the plaintiff, as executrix of 
W. A. Potts, is entitled to the opinion and instructions of the court upon 
the questions submitted in  the complaint, we think the ruling of the 
court was correct, and that the proper construction has been placed upon 
the provisions of the will, which is expressed very plainly, and seems 
to be free from any doubt. 

The judgment is, therefore, 
Affirmed. 
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(390) 
E. H. FRANKS, ADMIXISTRATOR, V. CHRISTINE NOLOP ET AL. 

(Filed 14 December, 1913.) 

1. Corporations-Officers-Principal and Agentpurchase of Land-Equity- 
Consideration Advanced by Third Person-Trials-Pleadings-Issues. 

Where a corporation sues for the title to lands upon the ground 
that the grantor and the grantee in the deed were officers and acted 
for the company in the transaction, it cannot invoke the equitable juris- 
diction of the court without repaying money advanced for the purchase 
by a third and innocent person, a party to the action, and used in pro- 
curing the title and for the organization of the corporation; and an 
issue thereon may be submitted though not raised by the pleadings. 

2. Instructions-Contentions-Excaptions-Appeal and Error. 
The exception to a statement of the contentions of the parties made 

in the judge's charge is not held for reversible error in this case. 

APPEAL by Mica Company, interpleader, from Fwguson, J,, at AU- 
gust Term, 1913, of MACON. 

This is a proceeding to sell lands for assets, in which the Standard 
Mica Company intervened, upon the allegation that i t  is the owner of 
the land described in the petition. 

There was evidence tending to prove that the Standard Mica Company 
was duly incorporated and purchased the "Lyle Mill Knob Mica Mine" 
in Macon County, and within a few months after it was organized, A. L. 
Roberts, director, obtained a judgment against the corporation, and 
under this he had the property sold and bought i t  in;  that he sold the 
property to William B. Angle, the secretary of the corporation; that 
Angle died; that Christine Nolop brought action against Angle's admin- 
istrator in North Carolina, and obtained a judgment for debts claimed 
to have been contracted by his last illness ; that the administrator brings 
this proceeding to have the property subjected to Angle's debts, and the 
Standard Mica Company intervenes and pleads that i t  is the owner of 
the property. 

I t  was admitted that Roberts and Angle were officers of the company, 
and Nrs. Nolop testified in substance that she advanced to them $850 

and $260 to enable them to organize the company and procure 
(391) title to. the land in controversy, under an agreement that the title 

should be held by Angle until these sums were repaid to her. 
The jury returned the following verdict: 
1. Was William B. Angle secretary of the Standard Mica Company 

of North Carolina before and at  the time of the execution of the deed 
from ,4. L. Roberts to William B. Angle? Snswer : Yes. 
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2. What sum, if any, did Mrs. Christine Nolop advance to William 
B. Angle for the purpose of purchasing the property in  question from 
Roberts ? Answer : $850. 

3. What amount did said William B. Angle pay A. L. Roberts as 
consideration of the deed from Roberts to Angle? Answer: $850. 

4. Was it agreed before and at  the time of the advancement so made 
and the taking of the deed from A. L. Roberts by William B. Angle that 
the property was to be held jn trust by the said Bngle for Mrs. Christine 
Nolop until the amount advanced, together with $2,500 theretofore put 
into the company by Mrs. Christine Nolop, was repaid to her; and if so, 
was such agreement made between the officers of the Standard Mica 
Company of North Carolina and Mrs. Christine Nolop and William B. 
Angle ? Answer : Yes. 

The Mica Company excepted to the submission of the fourth issue. 
Judgment was entered upon the r-erdict, and the Mica Company 

appealed. 

R. D. 8isk for p la in t i f .  
Johnston & Horne for defendanf .  
Robertson & Benbow and Francis F. Dobbins for X i c a  Company.  

PXR CURIAM. The fourth issue is not directly raised by the pleadings, 
but as the Mica Company is proceeding upon the idea that when its 
officers bought the land they held the title in trust for the company, it 
cannot invoke the jurisdiction of the court without repaying the money 
advanced by a third and innocent party, in procuring the title to 
the property and completing the organization of the company. (392) 

I t  does not appear that either party has been deprived of the 
opportunity of offering evidence, and if necessary, we would permit an 
amendment now in the interest of justice. 

The exception to the charge is to a statement of the contentions of the 
parties, and is without merit. 

The other exceptions are formal. 
No error. 

~ A .  D. JONES v. SOUTHERN RAILWAY COMPANY. 

I (Filed 13 December, 1913.) 

1. Appeal and Error-Verdicts-Judgment-Variance-Penalty Statutes. 
A judgment recovered against a carrier for damages and statutory 

penalty for failure to deliver a shipment or make payment of loss 
within ninety days was obtained in a magistrate's court in the sum 
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of $14.82. Upon appeal, the plaintiff was permitted to  amend so as to 
claim 2 cents less than the amount of the judgment, and upon verdict 
for $14.80 judgment was entered for $14.82: Held, the judgment in the 
Superior Court should be modified in accordance with the verdict, and no 
reversible error is found. 

2. Appeal and Error-Pass Briefs-Rules of Court. 
Briefs which merely state with reference to the exceptions taken of 

record, "Exception No. 1. This question and answer are incompetent," 
etc., afford no assistance to the Court. They are merely pass briefs, and 
do not conform to the rules. 

APPEAL by defendant from Long ,  J., at October Term, 1912, of 
JACKSON. 

The plaintiff had a shipment of cotton-seed meal and cotton-seed hulls 
shipped to him a t  Barkers Creek from Murphy, N. C. P a r t  of this 
shipment was lost or was stolen, and the plaintiff filed a claim with 

the agent of the defendant a t  Dillsboro for $14.80, covering that 
(393)  portion of the shipment which was lost or destroyed. The claim 

was not paid within ninety days, and the plaintiff brought suit 
before a justice of the peace for $14.82, and for $50 penalty, and recov- 
ered judgment for the amount sued for, and the defendant appealed to 
the Superior Court. While the case was on trial in the Superior Court 
the plaintiff, by permission of the court, amended the summons so as to 
demand $14.80 damages instead of $14.82. 

The jury answered the issue assessing his damage for lost goods at  
$14.80, and gave him $50 penalty, and the plaintiff took judgment 
against the defendant for $14.82 for lost goods and for $50 penalty, and 
the defendant appealed. . 

No counsel for plaintif f .  
Moore & Moore and  Mar t in ,  Ro l l ins  & W r i g h t  for d e f e n d a d .  

PER CURIAM. We have examined the record, and find no merit in 
the exceptions taken, except that the defendant has the right to have 
the judgment modified to conform to the verdict, by striking out two 
cents of the recovery. 

Counsel for the defendant have probably filed as valuable a brief as 
could have been prepared, but we call the attention of the profession to 
the fact that it is no compliance with the rules to say, "Exception No. 1. 
This question and answer were incompetent." "Except~ons 4 and 5. 
These portions of the charge here excepted to are erroneous." 

Briefs, to be helpful to the Court and to litigants, should contain a 
succinct statement of the facts and the reasons for the exceptions taken, 
and the authorities relied on. A "pass brief" does no good to either. 

No error. 
314 
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(394) 
F L O R A  R H Y N E  v. W E S T E R N  UNION T E L E G R A P H  COMPANY. 

(Piled 3 December, 1913.) 

Telegraphs-Telegrams-Stipulations Limlting Liability. 
A stipulation on the back of a telegram limiting the liability of tele- 

graph company, which received it for transmission and delivery, to a 
sum not exceedings $50, whether it  may be negligent or not in its duties, 
unless a greater value is stated'in writing thereon, and an additional 
sum paid or agreed to be paid in proportion to its greater value, is void. 

APPEAL by defendant from Justice, J., at July Term, 1913, of MC- 
DOWELL. 

Civil action tried upon these issues: 
1. Was the defendant guilty of negligence in respect to the transmis- 

sion and delivery of the telegram to Flora Rhyne, as alleged in the com- 
plaint ? Answer : Yes. 

2. What damage, if any, has the plaintiff sustained on account of 
mental anguish, caused by such negligence? Answer: $500. 

From a judgment for the plaintiff, the defendant appealed. 

PZess & Winborne for plainti,f. 
George H. Fearom, Al f .  19. Rar.nad for defendant. 

PER CURIAM. The defendant seeks to limit its Iiability for negligence 
by the following stipulation, printed upon the back of the telegraph 
blank: . 

"In any event, the company shall not be llable for damages for any . 
mistakes or delay in the transmission or delivery, or for the nondelivery 
of this message, whether caused by the negligence of its servants or 
otherwise, beyond the sum of $50, at  which amount this message is 
hereby valued, unless a greater value is stated in writing hereon at the 
time the message is offered to the company for transmission, and an 
additional sum paid or agreed to be paid, based on such value equal to 
one-tenth of 1 per cent thereof." 

This question has been settled adversely to the defendant's contention 
by the decisions of this Court, and needs no further discussion. Pegram 
v. Telegraph Co., 97 N .  C., 57; Williamson v. Telegraph Co., 151 
N. C., 223. 

The negligence of the defendant is not disputed, and it was admitted 
upon the argument that there was a prima facie case made out. 

We have examined the several exceptions to the evidence, and charge 
of the court, and filed no reversible error. 

Xo error. 
315 
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R. R, v. R. R.; PORTER v. LUMBER CO. 

ABERDEEN AND ASHBORO RAILROAD COMPAKY v. SEABOARD AIR 
LINE RAILWAY COMPANY. 

(Filed 1 0  Decemebr, 1913.) 

Trials-Appeal and Error. 
This action was tried in accordance with the decision in the former 

appeal, and no reversible error is found. 

APPEAL by defendant from Bragaw,  J., at May Term, 1913, of MOORE. 
This is an action to recover damages, and the facts are fully stated 

in the former appeal. There was a judgment for the plaintiff, and 
the defendant appealed. 

Douglass d2 Douglass, Jerome  & Price, R. L. B u r n s ,  and W .  H.  L y o n  
for plaintif f .  

W .  H. N e a l  for defendant .  

PER CURIAM. This action was tried in accordance with the principles 
laid down in  the former appeal, 157 N. C., 369, and upon an examina- 
tion of the entire record we find no reversible error. 

No error. 

(396) 
J. A. PORTER v. AMERICAN CIGAR BOX LUMBER COMPANY. 

(Filed 1 0  December, 1913.) 

Appeal and Error-Assignments of Error-Pui-port of Exception-Appeal Dis. 
missed. 

Supreme Court Rule of Practice 19 ,  see. 2, requiring the exceptions of 
record to be grouped and numbered, must be complied with to have the 
appeal considered by the court; and where the assignments of error 
each simply refers to the exception of record by number, without giving 
the purport or text thereof, it is insufficient, and the judgment of the 
trial court will be affirmed. 

J.  H.  M e r r i m o n  and Z e b u l o n  W e a v w  for plaintif f .  
C.  C. Cowan and  Mar t in ,  Rol l ins  & W & g h t  for defendants .  

PER CURIAM. This is a motion to dismiss the appeal and to affirm 
the judgment for failure to comply with Rule 19, sec. 2. An examina- 
tion shows that the motion is well founded. I n  T h o m p s o n  v. R. R., 147 
N.  C., 413, the alleged assignments of error were such as are herein set 
out. I n  that case H o k e ,  J . ,  in dismissing the appeal, said : "These rules 
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refer to exceptions which have been properly assigned for error, in 
accordance with Rule 27 and Revisal, 561, and the proper observance 
of all of them is required for the orderly and efficient disposition of 
causes on appeal. These rules are not complied with by making a short 
excerpt from the stenographer's notes incomplete in themselves and giv- 
ing no indication of their real bearing upon the question involved. . . . 
Just what will constitute a sufficiently specific assignment must depend 
upon the special circumstances of the particular case; but always the 
very error relied upon should be definitely and clearly presented, and the 
Court not compelled to go beyond the assignmemt itself to lsarn what 
the question is. The assignment must be so specific that the Court is 
given some real aid, and a voyage of discovery through an often volumi- 
nous record not rendered necessary." 

I n  dismissing the appeal in Lee v. Baird, 146 N .  C., 361, for failure 
to comply with this same rule, the Court said: "These rules, published 
in 140 N. C., 660, have been adopted after extended and careful 
reflection and because they were found necessary to a proper per- (391) 
formance of the public business of the C o ~ ~ r t . "  

I n  Calvert v. Carstarphen, 133 N .  C., 28, the Court said: "The rules 
of this Court are mandatory, not directory." I n  Smith v. Manufactur- 
ing Co., 151 5. C., 260, Walker, J., in dismissing the appeal for failure 
to comply with this rule, said: "We must insist upon a strict compli- 
ance with this rule. . . . I t  places before the Court in condensed form 
the entire case, so %hat we can the more readily understand the argu- 
ment of counsel and consider the case more intelligently as the discussion 
before us progresses. We have more than once held with some degree 
of emphasis that this, as well as the other rules of the Court, will be 
enforced, reasonably, of course, but according to their plain intent and 
purpose." 

I n  Davis v. Walk, 142 N .  C., 453, in dismissing the appeal for failure 
to comply with this rule, it was said: "Ordinarily, hereafter, such 
motions will be allowed upon a failure to comply with the rules of this 
Court, without discussing the merits of the case." 

I n  Ullery v. Guthrie, 148 N .  C., 418, i t  is said: "This is a reason- 
able and just rule. . . . It is indispensable in all courts that there should 
be some rules of practice, else there would be hopeless disorder and con- 
fusion. I t  is, for the same reason, not so important what the rules are 
as that they shall be impartially applied to all." 

S s  far  back as Sigman v. R. R., 135 N. C., 181, the Court said em- 
phatically that thereafter appeals would be dismissed in cases of non- 
observance of the rules. 

I n  Marable v. R. R., 142 N. C., 564, the Court said: "We again espe- 
cially direct attention of the profession to those rules and to  that de- 
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cision (Davis v.  Wall, 142 N. C., 450) as being very proper for their 
careful consideration when preparing cases on appeal." 

I n  Jones v. R. R., 153 N. C., 421, the profession was againwarned 
that the rules would be rigidly enforced, and the Court said: "Nothing 

could be more arbitrary than a principle or a rule which should 
(398) be enforced against some litigants and not as to others." 

I n  McDowell v. Kent,  153 N .  C., 556, the Court said, in affirm- 
ing the judgment below for failure to comply with this rule: "Though 
this matter has been often called to the attention of the profession, and 
our determination expressed to enforce the rule, such cases as this occa- 
sionally occur. I t  is of the utmost importance that any rule shall be 
impartially applied. I t  would be the greatest injustice to apply i t  to 
some cases and not in all. . . . This Court is decidedly adverse to de- 
ciding any case upon a technicality or disposing of any appeal other- 
wise than upon its merits. But having adopted this rule from a sense 
of necessity, and having put i t  in force only after repeated notice, and 
having uniformly applied i t  in every case since we began to do so, it is 
absolutely necessary that we observe it impartially in every case." 

There are other decisions to the same effect, besides many cases in 
which the motion to dismiss has been allowed without burdening the 
reports with further repetition of opinions to that purport. I n  this 
case the assignments of error each simply refer to an exception by its 
number, without giving the purport or the text of the exception. This 
necessitates the Court turning back and hunting up the exceptions in the 
record. This the Court could have done without any assignment of 
errors, and, if permitted, makes an "assignment of errors" entirely use- 
less and deprives the Court of the benefit intended to be derived from 
such assignment. The Court has so often reiterated the reason for the 
rule and its intention to enforce it that i t  is to be trusted that no other 
case of such disregard of the rules shall arise, which shall compel us to 
dismiss an appeal, or affirm the judgment below, for failure to comply 
with this plain requirement of the rules. 

Motion allowed and motion to reinstate denied. 

Cited: Register v.  Power Co., 165 N. C., 235; Wynn v.  Grant, 166 
N. C., 55. 
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STATE v. D. E. EVERITT. 
(399) 

(Filed 1 0  September, 1913.) 

1. Judgment Suspended-Terms Imposed-Power of Courts. 
The Superior Court judge may, in his reasonable discretion, suspend 

judgment in  a criminal action upon submission or conviction of the 
defendant, and require the defendant to appear from term to term, 
for the next ensuing two years, and show that  he has demeaned him. 
self as  a good and law-abiding citizen. 

2. Same-Indefinite Suspension. 
A suspension of judgment against a defendant in a criminal action 

in the Superior Court requiring him to appear from term to term for 
the next ensuing two years, etc., is  not objectionable a s  an indefinite 
suspension of judgment. 

3. Judgment Suspended-Power of Court-Implied Consent. 
Where a defendant submits or is convicted of a criminal offense 

and is present when the judge, in the exercise of his feasonable discre- 
tion, suspends judgment upon certain terms, and does not object thereto, 
he it? deemed to have acquiesced therein, and may not subsequently be 
heard to complain thereof; and in proper instances it  will be presumed 
that  the court exercised such discretion. 

4. Judgment Suspended-Terms-Costs-Part Compliance-Sentence-Power 
of Courts. 

Where judgment against a defendant in  a criminal action has been 
suspended upon payment by him of the costs, and other conditions, such 
payment is not a full compliance by him with the terms of the suspension 
and does not take from the coi~rt  the power to subsequently proceed to 
judgment should the defendant violate the further conditions upon 
which the judgment was suspended. 

8. Judgment Suspended-Terms-Costs-Alternata Judgments. 
A suspension of judgment in  a criminal action upon payment of costs, 

requiring the appearance of the defendant a t  subsequent terms of the 
criminal court and show that he has demeaned himself as  a good, law- 
abiding citizen, is certain in its terms and not objectionable a s  imposing 
alternate duties or obligations. 

6. Judgment Suspended-Subsequent Sentence-Original Offense-Trial by 
Jury-Court's Discretion-Appeal and Error. 

Where judgment in a criminal action has been suspended upon pay- 
ment of costs, imposing further terms as  to  the conduct of the defend- 
an t  and a t  a subseqquent term of the criminal court the judge finds upon 
affidavits or otherwise that  the defendant has violated the terms upon 
which the judgment had been suspended, and passes sentence, the 
sentence is  imposed as  a punishment for the original offense of which 
the defendant stands convicted, and not for the subsequent miscon- 
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duct, and the proceedings todascertain whether the defendant has  com- 
plied with terms imposed being directed to the reasonable discretion 
of the  judge, are  not within the province of the jury, and not appeal- 
able unless the judge's discretion has been grossly abused. 

5. Judgment Suspended-Subsequent Sentence-Court in  Term. 
Where a judgment has been suspended against a defendant in a crim- 

inal action upon certain terms imposed, any further proceedings to 
ascertain whether those terms have been complied with must be in  term 
and not in  vacation. 

8. Same-Appeal and Error. 
This power of the court to suspend judgment upon terms should not 

be exercised so as  to  prejudice or embarrass the defendant's right to  
review the judgment and proceedings of the court upon which it  is 
based, by appeal, if he elects to do so. 

(400) APPEAL by defendant from Cline, J., at March Term, 1913, of 
EDGECOMBE. 

The defendant was indicted in three cases for uillawfully selling 
liquor, and pleaded guilty to each indictment at  September Term, 1911. 
Judgment was prayed by the solicitor, and the court adjudged that de- 
fendant pay a fine of $150 and the costs in the first case, suspended 
judgment on payment of the costs in the second, and entered the follow- 
ing order in the third: "It is ordered that judgment be suspended on 
the payment of costs, and further, that the defendant enter into a bond 
in the sum of $200 for his appearance at  each criminal term of this 
court for the next two years and show that he has demeaned himself as 
a good and law-abiding citizen." 

The defendant appeared from term to term of the court, and a t  March 
Term, 1913, on the suggestion of the solicitor that the defendant had 
violated the terms imposed by the court for the suspension of judgment 
at  September Term, 1911, by unlawfully selling liquor, the court, in the 
presence of defendant, heard testimony from both sides upon the accu- 

sation, and, on due consideration thereof, found as a fact that the 
(401) defendant had engaged in the unlawful sale of liquor, in viola- 

tion of the condition upon which the judgment of the court had 
been suspended. The court thereupon, and for the same cause, adjudged 
in said case that defendant be imprisoned in the county jail for the term 
of nine months, with directions that he be assigned by the county com- 
missioners to work on the public roads; and from this judgment he 
appealed. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

John L. Bridgers for defendant. 
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WALKER, J., after stating the case: The practice of suspending judg- 
ment upon convictions in  criminal cases and upon reasonable terms has 
so long prevailed in our courts that we would be loath to disturb it, 
except for the most convincing reason, supported by the clearest author- 
i ty showing its illegality. We are satisfied, after the most careful ex- 
amination of the question, that no such reason can be presented, and 
that no such precedent can be found. Recent decisions of this Court 
are strongly in  favor of the power as existing in the court, when it is 
fairly and not unreasonably or oppressively exercised. I n  this case the 
learned and enlightened judge who presided and imposed the sentence 
proceeded with great caution after a final hearing of both sides, and we 
concur in his finding of fact and his conclusion that this was a proper 
case for the use of the power residing in him, in  order to punish the 
defendant for a violation of the criminal law, which he had confessed 
in open court and of which he had been adjudged guilty, he having 
shown himself no longer entitled to the clemency of the court. 

Before discussing the general question as to the power of the court 
to suspend judgment upon terms and conditions imposed at  the time, i t  
will be well to notice the objections made by the learned counsel for the 
defendant in his brief and argument. As we understand, they are the 
following : 

1. I f  the court can suspend the judgment, it may do so indefinitely. 
2. That supension was really, and in law, conditioned upon the pay- 

ment of costs only, and when the costs were paid, the power of the 
court to proceed further was terminated, for the condition 
annexed was no part of the punishment. 

3. The conditional terms imposed render the judgment un- 
(402) 

certain, as in the case of alternative judgments. 
4. The court has punished the defendant for what he has done since 

the suspension of the judgment, and not for the original offense, and 
for which he has not been tried upon indictment and convicted by a jury. 

We do not think any of these objections are tenable. I t  would be 
useless for us, in  this case, upon a suspension for only two years, to 
inquire what would be the legal effect of an indefinite suspension, as 
there has been no such exercise of the conceded power. I t  must not be 
overlooked that the suspension of judgment, upon terms expressed 
therein, at September Term, 1911, was entered with the defendant'g 
implied assent at least, he being present and not objecting thereto. 

This Court said in S. v. Crook, 115 N. C., 760, that such an order is 
not prejudicial, but favorable to a defendant, in that punishment is  put 
off, with the chance of escaping it altogether; and it is presumed that 
he was present and assented thereto, if he did not ask for i t  as a measure 
of relief from impending punishment. The Court also expressed some 
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surprise at  the suggestion that the rights of a defendant are infringed 
or his interests impaired by allowing him to escape for the present the 
toils of the law, by  usp pending immediate action and affording him an 
opportunity for reformation as a basis for permanent clemency, instead 
of requiring him at once to undergo the punishment of the law for the 
offense of which he had been convicted. And we repeat, that it is - 
strange he should complain of the merciful consideration which the law 
thus extends to him. 

The practice of suspending judgment upon terms prescribed has been 
sanctioned in our courts for a long time, and i t  seems to have been 
recognized in England, for in 4 B1. Com., 394, i t  is said that "A 
reprieve (from reprende, to take back) is the withdrawing of a sentence 

for an interval of time, whereby the execution is suspended. This 
(403) may be, first, e x  arbitro judicis, either before or after judgment, 

as where the judge is not satisfied with the verdict, or the evi- 
dence is suspicious, or the indictment is insufficient, or he is doubtful 
whether the offense be within clergy, or, sometimes, if i t  be a small 
felony, or any favorable circumstance appear in  the criminal's character, 
in order to give room to apply to the Crown for either an absolute or 
conditional pardon." And to the same effect we find the law thus stated 
in Chitty's Cr. Law, 7 5 :  "The more usual course is for a discretionary 
reprieve to proceed from the judge himself, who, from his acquaintance 
with all the circumstances of the trial, is most capable of judging when 
i t  is proper. The power of granting this respite belongs, of common 
right, to every tribunal which is invested with authority to award exe- 
cution. And this power exists even in cases of high treason, though the 
judge should be very prudent in its exercise." ('At common law every 
court invested with power to award execution in criminal cases has in- 
herent power to suspend the sentence." Clark's Cr. Pro., 496. 

I n  Corn. v. Dowdican's B a i l ,  115 Mass., 133, i t  was held to be proper 
and within the power of the court, after conviction in a criminal case, 
"when the court is satisfied that, by reason of extenuating circumstances, 
or of the pendency of a question of law in a like case before a higher 
court, or other sufficient cause, public justice does not require an imme- 
diate sentence, to order, with the consent of the defendant and the attor- 
ney for the Commonwealth, and upon such terms as the court in its 
discretion may impose, that the indictment be laid on file; and this prac- 
tice has been recognized by statute. Such an order is not equivalent to 
a final judgment, or to a nolle prosequi or discontinuance, by which the 
case is put out of court; but is a mere suspending of active proceedings 
in the case, which dispenses with the necessity of entering formal con- 
tinuances upon the dockets, and leaves i t  within the power of the court 
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a t  any time, upon the motion of either party, to bring the case forward 
and pass any lawful order or judgment therein. Neither the order 
laying the indictment on file nor the payment of costs, therefore, in any 
of the four cases, entitled the defendant to be finally discharged." 
Sometimes the judge reprieves, said Lord Hale, "as where he is (404) 
not satisfied with the verdict, or the evidence is uncertain, or the 
indictment is insufficient, or doubtful whether within clergy. Also 
when favorable or extenuating circumstances appear and when youths 
are convicted of their first offense. And these arbitrary reprieves may 
be granted or taken off by the justices of gaol delivery, although their 
sessions be adjourned or finished, and this by reason of common usage." 
(2 Hale P. C., ch. 58, p. 412.) 

Our courts, of course, can only act in such matters during their ses- 
sions, and not in vacation. The power of suspending or respiting the 
sentence belonged of common right to every tribunal invested with au- 
thority to awara execution in  a criminal case. People v. Court of Ses- 
sions, 141 N.  Y., 292, citing 1 Chitty Cr. Law ( 1  Ed.), 617, 758; Bishop's 
New Cr. Pro., sec. 1299; Corn. v. Maloney, 145 Mass., 245; 2 Hawkins 
Pleas of the Crown, p. 657, sec. 8. I t  was held in E'ults v. State, 2 
Sneed, 232, that the courts have control of their judgments in criminal 
cases so f a r  as to suspend the execution thereof on suffi~ient reason ap- 

' ? 
pearing. And if such suspension be had upon application of defendant, 
i t  constitutes no error of which he can take advantage. The courts will 
be presumed to have exercised such discretion in a proper case. 

We have already seen that there is a presumption that the order of 
suspension was made with the defendant's consent, if not at  his request. 
The record here evidently implies that the order in  question was made at  
defendant's solicitation, as an act of mercy to him, so that he might 
qualify himself by his good behavior to receive furt,her clemency from 
the court, and thus avoid the rigor of the law. Allen v. State, 8 Tenn., 
294; 8. v. Addy,  43 N. J. Law, 113. I n  the case last cited the Court 
said: "It would seem that i t  is stating the matter too broadly to assert 
that i t  is always the imperative duty of a court to render judgment upon 
a conviction of crime, unless some legal proceeding for review be inter- 
posed. Considerations of public policy may induce the court to stay its 
hand." S .  v. Ililton, 151 N .  C., 687, does not controvert 
these views, but is in perfect harmony with them. The capital (405) 
distinction between the two cases is that in HL;lto%'s case, the 
court had previously investigated the conduct of the defendant, and after 
finding as a fact that he had fully complied with the condition of the 
suspension, he was discharged, while here, unfortunately for the defend- 
ant, the court has found the other way, after hearing both sides: that is, 
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it has declared, after hearing the evidence, that the defendant has sold 
liquor unlawfully, in clear violation of the terms of suspension, to which 
he agreed. 

I n  the Hilton case the Court fully recognized the existence of a valid 
power in  the court to suspend judgmept on condition that the good 
behavior of the defendant, and his obedience to the law, be shown by 
him from term to term, for a reasonable period, citing many authorities 
to sustain the ruling by which it approved the long-standing practice of 
our tribunals in  this respect. Jwtice Holm, for the Court, thus com- 
ments upon this method of procedure in our criminal courts: "In this 
State, as shown in S. v. Crook, 115 N.  C., 760, the power to suspend 
judgment and later impose sentence has been somewhat extended in its 
scope, so as to allow a suspension of judgment on payment of costs, or 
other reasonable condition, or continuing the prayer for judgment from 
term to term to afford defendant opportunity to pay the cost or to make 
some compensation to the party injured, to be considefed in  the h a 1  
sentence, or requiring him to appear from term to term, and for a rea- 
sonable period of time, and offer testimony to show good faith in  some 
~ r o m i s e  of reformation or continued obedience to the law. These latter 
instances of this method of procedure seem to be innovations upon the 
exercise of the power to suspend judgment as i t  existed a t  common law; 
and while they are well established with us by usage, the practice should 
not be readily or hastily enlarged and extended to occasions which might 
result in unusual punishment or unusual methods of administering the 
criminal law." H e  refers to the cases hereinbefore cited, and also to 
S. v. Rwnett, 20 N .  C., 43; Com. v. Maloney, 145 Mass., 205; Gibson v. 

State, 68 Miss., 241; Ex: parte MJilliams, 25 Fla., 310; Revisal of 
(406) 1905, secs. 1293 and 1294. See, also, S. v. White, 117 N.  C., 804; 

S.  v. Crook, 115 N.  C., 760; S. v. Sanders, 153 N.  C., 624. 
There was no indefinite suspension of judgment in  this case, but 

only for a definite time with the consent of the defendant, upon a con- 
dition which he impliedly promised to perform, but which he most flag- 
rantly disregarded. We need not, therefore, decide upon the lawfulness 
of an indefinite sus~ension. for we have no such case. There was no 
abuse of the court's discretion, and this is a sufficient answer to the first 
contention. 

Nor has the second any greater force. The payment of the costs was 
not a full compliance with the terms of the suspension, and did not take 
away the power of the court to proceed to judgment, if it found that 
the defendant had not complied with the condition, but, on the contrary, 
had become, since the date of the judgment, a common retailer of liquors, 
in open violation and defiance of the law. The next contention, that 
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the condition rendered the judgment uncertain, as in the case of alter- 
native judgments, cannot be sustained. The judgment is certain and 
definite in  it^ terms, and does not impose alternative duties or obliga- 
tions. 

Nor can i t  be well argued that the judge had, by the judgment, pun- 
ished the defendant for his subsequent conduct. This is a misappre- 
hension of its legal effect. H e  has simply punished him for the crime 
he had confessed, because he has violated the terms upon which clemency 
was impliedly promised. But this is merely the reason for awarding 
punishment in the' original case, and is no part of the offense for which 
it was inflicted. 

This very point was urged in  the similar case of Sylvester v. State, 
65 N. H., 193, where the defendant was indicted for the illegal sale of 
liquor, and the mittimus was ordered to be stayed "while he does not 
sell liquor," and i t  was held that "the enforcement of the judgment of. 
mittimus was not a punishment for subsequent offenses, or for breach 
of the condition on which execution was stayed." 

I t  must be clear that the defendant was not entitled to a jury trial 
to determine whether or not he had violated the conditions upon which 
the judgment had been suspended. H e  was not on trial for any 
new offense, nor for any offense whatever. When the judgment (407) 
was suspended defendant assumed the obligation of showing, to 
the satisfaction of the court, from time to time, that he had demeaned 
himself as a good citizen and was worthy of judicial clemency. Whether 
or not he had so demeaned himself was not an issue of fact to be sub- 
mitted to a jury, but a question of fact to be passed upon by the court. 
I t  was a matter to be determined by the sound discretion of the court, 
and the exercise of that discretion, in the absence of gross abuse, cannot 
be reviewed here. 

S. v. Sanders, 153 N. C., 627, cited by the defendant in support of the 
position that the defendant must have been convicted of the subsequent 
offense and that the record of conviction is the only competent evidence 
of the violation of the condition, is not in point. The Court, in  that 
case, was deciding as to the forfeiture of a recognizance given for a 
defendant's appearance, where the statute prescribes the method of prov- 
ing a breach, that is, by the record of a conviction. I t  was not a pro- 
ceeding to enforce a former suspended judgment by punishing the 
defendant. 

The power to suspend judgment exists, but should be exercised fairly 
and reasonably, so as not to deprive the defendant of the right to assign 
errors and review the proceedings in the court below, if he desires to do 
so, and k i th  due regard to his other rights. He  must not be oppressed 
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o r  unduly burdened by  t h e  suspension. T h e r e  was no abuse of discre- 
t ion i n  th i s  case, nor  did t h e  court  exceed i t s  authority. T h e  suspension 
w a s  made  wi th  the  consent of the  defendant, a n d  f o r  h i s  benefit, a n d  
h e  h a s  now no reason to complain, hav ing  violated h i s  own voluntary 
promise to demean himself as  a good citizen should do. 

N o  error .  

Cited: S. v. Tripp, 168 N. C., 152. 

(408) 
STATE v. M. T. WHITE, JR. 

(Filed 17 September, 1913.) 

1. Criminal Law-Recognizance-Acknowledgment-Court's Minutes. 
A recognizance is a debt of record acknowledged before a court of 

competent jurisdiction, with condition t o  do some particular act, and 
need not be formally executed by the principal and his surety, but 
i t  is  sufficient if acknowledged by them and is entered by the court 
upon its minute-docket. 

2. Criminal Law-Recognizance-Scope of Obligation. 
A recognizance binds the defendant in  a criminal action to appear 

and answer, and also to stand and abide the judgment of the court; 
hence, the surety on a recognizance is not relieved of liability because 
the principal appeared a t  the trial and entered a submission, and while 
the sentence of the court was being considered for several days, de 
parted from the State; for the appearance of the defendant a t  the trial 
is not a full compliance with the obligation of the surety in  respect to 
the recognizance. 

3. Recognizance - Principal and Surety - Special Appearance - Xerits - 
Process. 

Where a defendant has defaulted under his  recognizance to  abide 
by the sentence of the court in  a criminal action, etc., and the surety 
has appeared and resisted the judgment of the court fixing him with 
liability under the recognizance, the appearance is  general, affecting the  
merits of the controversy, though he may have called it  a special appear- 
ance, and i t  is  not required that  he should have been served with 
process. 

APPEAL b y  defendant f r o m  Lane, J., at April Term, 1913, of HERT- 
FORD. 

T h e  defendant  w a s  recognized by a justice of t h e  peace to appear  at 
t h e  next  t e r m  of t h e  Superior  Court.  I n  l ieu of bond, a certified check 
f o r  $200 w a s  deposited b y  h i s  surety, t h e  Old  Dominion Distr ibut ing 
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Company. The defendant appeared before the Superior Court and 
pleaded guilty. The judge did not immediately dispose of the case, but 
a day or two later the defendant was called for the purpose of being 
sentenced, when it appeared that he had left the court and the State. 
Judgment nisi was entered, and sci. fa. issued against the de- 

(409) fendant and the Southern Distributing Company. 
Upon the return of the sci. fa. the Old Dominion Distributing 

Company, the surety, filed a petition, on which appears the following: 
"Special appearance on part of surety." The petition sets out the facts 
fully and says, among other things: 

'(5th. Your petitioner is informed and believes, and so avers, that 
his Honor, Judge Webb, did not impose sentence a t  the time of the 
plea or during said day, though the defendant was in  court, but permitted 
said matter to remain undisposed of until Wednesday or Thursday of 
said court, when the defendant left the court and returned to his home 
in Virginia without the sentence of the court having been pronounced 
against him, as should have been done. 

"6th. Pour  petitioner is informed and believes that after said defend- 
and had been permitted by the court to remain in and at the bar for 
so long a time without having pronounced sentence against him, and 
after defendant having left the court, as before set out, and his said bail 
declared forfeited. 

"7th. Your petitioner is informed and believes that when said defend- 
ant came into court, waived bill of indictment and entered a plea of 
guilty, and by so doing he put himself in custody, and said waiver and 
plea were accepted by the court, he by said acts complied with the law 
and the terms and conditions of the said bail, and said bail was thereby 
discharged. 

Wherefore your petitioner prays the court: 
"1st. That the former order of forfeiture be reversed by this court. 
"2d. That said bail be discharged and the deposit heretofore made 

by your petitioner be returned to him." 
The case on appeal states that the surety entered an appearance. 
Judgment was rendered condemning the deposit, and the surety 

excepted and appealed. 

Attorney-General Bickett and Assistan~t Attorney-General Calvert for 
the State. 

Roswell C. Bridger for defendant. 

ALLEN, J. A recognizance is a debt of record acknowledged before 
a court of competent jurisdiction, with condition to do some par- 
ticular act. X. v. Smith, 66 N.  C., 620. (410) 
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I t  need not be executed by the parties, but is simply acknowledged 
by them, and a minute of the acknowledgment is entered by the court. 
S. v. Edney, 60 N. C., 471. 

I t  binds the defendant to three things: 
(1) To appear and answer either to a specified charge or to such 

matters as may be objected to. 
(2) To stand and abide the judgment of the court. 
(3) Not to depart without leave of the court. S. v. Schenck, 138 

N. C., 562. 
I t  follows, therefore, upon these well settled principles, that the 

judgment nisi is regular and valid, as the defendant and his surety 
entered into the recognizance, and the defendant departed without leave 
of the court. 

The surety contends, however, that no final judgment can, in any 
event, be entered condemning the deposit, because i t  entered a special 
appearance, and i t  has not been served with process. 

The answer to this position is twofold. I n  the first place, the case 
states that the surety entered an appearance, which, nothing else ap- 
pearing, would mean a general appearance, and would be a waiver of 
the service of process; and in the next place, if the appearance had 
been entered special, i t  was in legal effect general, because the motion 
of the surety affected the merits. Scott v. Life Association, 137 
N. C., 517. 

I t  is said in Gmnt v. Grant, 159 N.  C., 531, that i t  was held in the 
Scott case, "that a special appearance cannot be entered except for the 
purpose of moving to dismiss for want of jurisdiction, and that if the 
motion affects the merits, the appearance is general," and the Court 
then quotes from the same case with approval, as follows: "The test 
for determining the character of an appearance is the relief asked, the 
law looking to its substance rather than to its form. I f  the appearance is 
in effect general, the fact that the party styles i t  a special appearance 
will not change its real character. 3 Cyc., pp. 502, 503. The question 

always is, what a party has done, and not what he intended to do. 
(411) I f  the relief prayed affects the merits or the motion involves the 

merits, and a motion to vacate a judgment is such a motion, then 
the appearance is in law a general one." 

We are, therefore, of opinion there is no error. 
Affirmed. 

Cited: Comrs. zj. Scales, 171 N. C., 526. 
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STATE v. LEVY HYMAN. 

(Filed 17 September, 1913.) 

1. Con~titutional Lam-Trial by Jury-Appeal. 
Where a n  appeal from a recorder's court is provided by statute, a 

a jury trial is  afforded the  accused in the Superior Court, and hence 
he is not deprived of this, his constitutional right. Art I, sec. 13. 

2. Recorders' Courts-Jurisdiction-Misdemeanors-Definition - Interpreta- 
tion of Statutes. 

Where a statute confers original and exclusive jurisdiction on a 
recorder's court over petty misdemeanors, the question a s  to  the extent 
of the jurisdiction conferred is resolved under Revisal, sec. 3291, which 
defines the line between felonies and misdemeanors to  be that  a felony 
is one punishable by death or imprisonment in the State's Prison, 
and that  all other crimes are misdemeanors. 

3. Interpretation of Statutes-Conflicting Terms -Perjury - Constitutional 
Law. 

Revisal, 3615, calls perjury a misdemeanor, but makes it  a felony by 
the punishment imposed thereon. Jurisdiction thereof cannot be given 
to a recorder's court, where the statute specifies that i t  shall have juris- 
diction of misdemeanors; while the two sections of the Revisal should 
ordinarily be construed together, yet if one provision is unconstitutional 
and the other is not, the latter will be held as  controlling. Const., 
Art. I, secs. 12 and 13. 

4. Constitutional Kaw-IndictmentGrand Jury-Recorder's Court-Juris. 
diction. 

The offense if perjury is a felony, and where a conviction thereof is 
had in the Superior Court, upon appeal from a recorder's court, without 
indictment found by the grand jury, i t  is unconstitutional. Const., 
Art. I, sec. 12. i3. v. Cline, 146 N. C., 640, and other like cases cited and 
distinguished. 

6. Statutes-Criminal Law-Jurisdiction-Hisdemeanors-Legislate Pow- 
ers-Courts-Jurisdiction. 

The Legislature may prescribe different punishments for the same 
offenses, in  different counties, and i t  may reduce the punishment for all 
offenses so as  to make them misdemeanors; but when the punishment 
has fixed the grade of the offense, i t  may not be altered by the name 
given i t  i n  the statute. 

WALKER and ALLEN, JJ., concur in  result. 

APPEAL by defendant f r o m  Cline, J., at June Term, 1913, of (412) 
EDGECOMBE. 

Attorney-General Bickett and Assistant Attorney-General Calvert for 
.the Btate. 

CS. ill. T .  Fountain & Son for defendant. 
1 329 
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CLARK, C. J. The defendant was convicted of perjury in the recorder's 
court of Edgecombe. On appeal to the Superior Court, he was tried 
on the original warrant and again convicted. The defendant excepted 
on the ground that ho could not be tried for this offense except upon 
a bill of indictment found by a grand jury. He  relies upon the pro- 
vision in the Constitution, Art. I, see. 12 : "No person shall be put to 
answer a criminal charge, except as hereinafter allowed, but by indict- 
ment, presentment, or impeachment." Section 13 of the same article 
which guarantees the right of trial by jury is complied with by a jury 
trial being given on appeal. S. v. Lytle ,  138 N. C., at  page 742. The 
requirement of an indictmenl, presentment, or impeachment is not 
dispensed with '(except as hereinafter allowed" in section 13 in  these 
words: '(The Legislature may, however, provide other means of trial 
for petty misdemeanors, with the right of appeal." 

The question presented, therefore, is whether perjury is a petty mis- 
demeanor in Edgecombe County. Public-Local Laws 1911, ch. 472, pro- 
vides that the recorder's court ('shall have exclusive original jurisdiction 

of all other criminal offenses committed within the county below 
(413) the grade of felony, and the same are hereby declared to be petty 

misdemeanors." 
Revisal, 3291, defines the line between felonies and misdemeanors as 

follows: "A felony is a crime which is, or may be, punishable by death 
or imprisonment in  the State's Prison. Any other crime is a misde- 
meanor." The State, however, relies upon Revisal, 3615, which styles 
perjury a misdemeanor, though i t  further provides that i t  may be pun- 
ished "by a fine not exceeding $1,000 and imprisonment not more than 
ten years in  the State's Prison." There is a palpable contradiction in 
the two sections, and while the Revisal must be construed together, yet 
if one provision leads to a conflict with the Constitution, and the other 
does not, we must take the latter. 

At common law perjury and forgery were misdemeanors, i t  is true, 
but there was no imprisonment in the State's Prison prescribed. Re- 
visal, 3615, is a statute which was enacted in 1791 and conformed to 
the common law, which at that time made perjury a misdemeanor, 
and the words "State's Prison" were written into this section in The 
Code of 1883, sec. 1092. The statute which is now Revisal, 3291, defin- 
ing the line between felonies and misdemeanors, was enacted in 1891, 
just one hundred years later, and is the latest expression of the legislative 
will. The words in section 3615 making perjury a "misdemeanor," 
which was enacted in 1791, evidently retained that definition in  Revisal, 
3615, by inadvertence, notice not being taken of the fact that imprison- 
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ment i n  the State's Prison, which had been added to the punishment in 
1883, made i t  a felony under Revisal, 3291. 

I n  X. v. Xhaw, 117 N. C., 765, the Court recognized that under Laws 
1891 (now Revisal, 3291) any offense "punishable by death or imprison- 
ment in the State's Prison" was a felony, and hence that the word 
"feloniously" should be used in the'indictment for such crimes. I n  
S. v. Harris, 149 N. C., 513, Hoke, J., held that the words "feloniously" 
was not necessary in an indictment for perjury, not because perjury was 
not a felony, but because the Legislature had prescribed in  Revisal, 
3247, a form of indictment for perjury, in  which that word was omitted, 
and Walker, J., held to the same purport and on the same 
ground, in  S. v. Cline, 146 N. C., 640. (414) 

I n  X. v. Fesperman, 108 N.  C., 770, we held that the measure 
of punishment is the test of jurisdiction, and that the Legislature could 
not confer upon a justice of the peace exclusive jurisdiction of certain 
offenses unless i t  restricted the punishment for such offenses to the limit 
allowed a justice of the peace. That case lias been repeatedly cited with 
approval. See citations to 108 N. C., 772, in Anno. Ed. For  the same 
reason, while the Legislature can reduce any offense whatever to a mis- 
demeanor, or even to a petty misdemeanor, i t  can only do so effectively 
by reducing the punishment to that allowed for such offenses. I t  cannot 
authorize punishment by imprisonment in  the State's Prison for ten 
years and yet declare such offense to be a petty misdemeanor. 

I n  S. v. Holder, 153 N.  C., 606, chiefly relied upon by the State, i t  is 
held (a t  p. 610) that perjury is '(still a felony," though the word 
"feloniously" is dispensed with by statute in an indictment for that 
offense. I t  was further held that as to the offense charged in that case 
(throwing stones at  a train) the word 'Lfeloniously" was not essential. 
The ruling in substance was that when the statute has styled an offense 
a misdemeanor which is yet punishable by imprisonment in the State's 
Prison, the effect is to dispense with the word "feloniously" in the 
indictment; but i t  was not held in that case, nor has it been held in any 
other, that when the Legislature styles an offense a misdemeanor, but 
leaves it punishable by imprisonment in the State's Prison, that the con- 
stitutional requirement of an indictment by a grand jury is dispensed 
with. Dispensing with the word "feloniously" in  no wise impinges upon 
any constitutional requirement. 

The Legislature may prescribe different punishments for the same 
offense, in  different counties, and i t  may reduce the punishment for all 
offenses, even those now punished capitally, to an extent that would make 
any offense a '(petty misdemeanor." But calling an offense a petty 
misdemeanor does not make i t  so, when the punishment imposed makes 



I N  T H E  SUPREME COURT. [I64 

i t  a felony. I n  S. v. Lytle, 138 N. C., 738, the Court held: "The Con- 
stitution not haying defined 'petty misdemeanors,' it was com- 

(415) petent for the Legislature to define the offenses which should be 
so classified, provided the punishment therein i s  not that of felo- 

nies." We now reaffirm this. I n  that case (on page 743) the Court 
states that misdemeanors at  common law were divided into two classes: 
"(1) Those which by reason of their heinous nature might be punished 
corporally, and (2) those which could not be so punished." I t  is then 
held that the latter can be termed petty misdemeanors, but that the 
former could not be so held unless the punishment mas reduced by 
statute to what would be the punishment for petty misdemeanors. The 
Court said (p. 744) : "The General Assembly can reduce the punish- 
ment of any and all offenses, and leave no offense above the grade of 
petty misdemeanors; but the punishment must not be that of felony, for 
the punishment controls the definition. 8. v. Fesperman, 108 N. C., 
770." That case has been cited and approved, S. v. Jones, 145 N .  C., 
460; S. v. Shine, 149 N. C., 480; 8. v. Dunlap, 159 N.  C., 491, and in 
several other cases. I n  the last named case the Legislature had made 
the larceny of goods "less than $20 in value" punishable "not to exceed 
imprisonment in the county jail, or on the public roads, not more than 
one year," and the Court held that a statute making such offense a petty 
misdemeanor and putting i t  within the jurisdiction of the recorder's 
court was constitutional, for the punishment was that of a petty mis- 
demeanor. 

We are therefore of opinion that the offense of perjury being punish- 
able in the county of Edgecornbe by imprisonment in the State's Prison, 
that i t  is not an offense ('below the grade of felony," and that the statute, 
Public-Local Laws 1911, ch. 472, does not declare it to be a "petty mis- 
demeanor." Hence the recorder's court had no jurisdiction thereof, 
and on appeal to the Superior Court the defendant could not be tried, 
unless a bill had been found by a grand jury. 

Judgment arrested. 

WALKER and ALLEN, JJ., concur in result. 

Cited: S. v. S'ripp, 168 N.  C., 156; S. v. Tate, 169 N. C., 374. 
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(416) 
STATE v. JAMES RUFFIN. 

(Filed 24 September, 1913.) 

Criminal Law-Bailee-Larceny-Trespass. 
One who is intrusted by a person to mail a letter given by another 

for that purpose, and breaks open the letter before mailing and extracts 
and appropriates money therefrom, is guilty of larceny, upon the prin- 
ciple, if considered as a bailee, that he has broken "bulk and appro- 
priated the goods or a part of them to his own use." Bemble, a convic- 
tion of larceny could be sustained upon the ground that the defendant 
had only the care or custody of the property, and not the legal pos- 
session. Hence the position cannot be sustained that a conviction of 
larceny could not be had because the defendant had acquired possession 
with the consent of the owner. 

APPEAL by defendant from C l k e ,  J., at May Term, 1913, of VANCE. 
Prosecution for larceny. The facts in evidence tended to show that 

on a certain Sunday night, 1913, Robert Royster had several letters 
written, and same were put in envelopes, sealed and addressed to the 
respective parties; that one of these letters so inclosed and sealed was 
addressed to his father, Spot Royster, Virgilina, Va., and in that one 
said Robert had put $10 in bills. Next morning Robert gave these 
letters to Eugene Sandiford to mail, and Sandiford handed them to 
defendant for like purpose. There was further evidence tending to 
show that defendant having opened the envelope and taken the money, 
resealed and mailed the letter at  the post-office in Henderson. The 
court charged the jury that if they should find beyond a reasonable doubt 
that defendant secured the letter from Sandiford for mailing and under- 
took to mail same at his request, that the money was then in  it and he 
broke open the letter and took i t  out and appropriated i t  to his own use, 
they would render a verdict of guilty; that the breaking of the letter was 
a sufficient taking within the proper definition of the crime. There was 
a verdict of guilty, and from sentence to jail for eight months, defend- 
ant excepted, assigning for error that on the facts in evidence defendant 
could not be convicted of larceny, having acquired possession by consent 
of owner or his bailee. 

Attorney-General and Assistant Attorney-(Ynen~cd for the Xtate (417) 
Thomas M. Pi t tman for defendant. 

HOKE, J., after stating the case: At common law it was regarded as 
an essential feature of the crime of larceny that the party charged should 
have acquired possession of the property against the will of the owner 
and ordinarily with intent to steal a t  the time. The taking considered 

333 
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necessary to make out the offense involved the idea of a trespass on the 
possession of the owner, either actual or constructive. The principle 
was held to include cases where possession was acquired from the owner 
animo Jurandi, by trick or fraudulent contrivance. X. v. McRae, 111 
N. C., 665; People v. il!lilZer, 169 N.  Y., 339, reported with instructive 
editorial note, 88 Amer. St., 546. And convictions were upheld when 
the party charged had only the custody of the property, the constructive 
possession remaining with the owner. Instances of this occurring when 
a servant or employee intrusted by the master with goods or money for 
a specific purpose, in breach of this purpose appropriates same to his 
own use with felonious intent. 5'. v. Jarvis, 63 N.  C., 528. 

There is high authority for the position that the conviction in the 
present case could very well be sustained on the ground that defendant 
had only the care or custody of the property, and not the possession. 
Murphy v. People, 104 Ill., 528; Walker v. State, 9 Ga. App., 863. 

We are not called on to determine whether this view is in accord with 
our decisions more directly relevant to the question presented, the de- 
fendant not being the servant or employee of the prosecutor ( S .  v. Cope- 
land, 86 N.  C., 692-695; S.  v. England, 53 N .  C., 399; X. v. Martin, 34 
N. C., l57),  being of opinion that on the record the defendant has been 
properly convicted, whether considered originally as bailee or only as 
custodian. I t  is the well established principle that "a bailee who breaks 
bulk and appropriates the goods or a part of them to his own use with 
felonious intent is gnilty of larceny." 18 A. & E., 479; Robinson 

v. State, 1 Coldwell, 122; X. v. Faircloth, 29 Conn., 47; Rex v. 
(418) Jones, 32 Amer. Com. Law, 474; Rex v. Jenkhs, 38 Eng. Corn. ' 

Law, 27. 
I n  Faircloth's case, supra, citation is made from my Lord Coke as 

follows: "If a bale or pack of merchandise be delivered to carry to one 
a t  a certain place, and he goeth away with the whole pack, this is no 
felony; but if he open the pack and take anything out, animo furandi, 
this is larceny." 3 Coke's Inst., 417. 

I n  Robinson's case, supra, the principle was applied where the prosecu- 
tor left his room and trunk unlocked in charge of defendant, who in  
prosecutor's absence opened the trunk and took money out of it with 
felonious intent. 

And again in Rex v. Jones, supra, to a case where defendant broke 
open a letter intrusted to him to mail and abstracted money from same, 
the very case we have here, and is recognized as the correct position in 
8. v. England, supra, an authority to which we were referred by counsel. 

There is no error,'and the judgment is affirmed. 
No error. 
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STATE v. A. W. COBB. 

(Filed 24 September, 1913.) 

1. Homicide-Nurder-Evidence Sufficient. 
Evidence in this case is held sufficient for conviction of murder in  

the first degree for waylaying and killing the deceased with a pistol 
shot a t  night, when he was going from his store to  his home with a 
sum of money, accompanied by his son, which tends to show that the 
prisoner knew of the custom of the deceased, conspired with another 
to do the act, agreeing to use bicycles to  keep from being trailed by 
bloodhounds; that  they borrowed bicycles and that  the bicycle tracks 
leading from the place of the crime corresponded with the tires of 
the one borrowed by the prisoner; that' the foot tracks a t  this place 
corresponded with the size and shape of the prisoner's shoes, and 
were successfully trailed by bloodhounds; that  i t  was too dark for 
the son of the deceased to identify the prisoner a t  the time of the 
crime, but that  the size of the prisoner was that of the murderer, and 
that  the latter wore a cap, such as  the prisoner usually wore. 

2. Homicide-Murder-Admissions-Instructions-Ape and Error. 
Where one of two prisoners on trial for murder is released, his ad- 

missions cannot be held for error, on the ground of duress, on an 
appeal from the conviction of the other, as the objection was oniy 
competent against the one making it, and became irrelevant, upon 
the instruction of the trial judge that the admissions should not be 
considered by the jury against the other defendant. 

3. Homicide-Murder-State's Witness-Custody-Accessory-Evidence-In- 
structions. 

The mode of examination of witnesses is a matter within the sound 
discretion of the trial judge, and not reviewable on appeal, in  the ab- 
sence of a gross abuse thereof; and where one of two defendants being 
tried for murder has been used a s  a State's witness, and as  to him a 
verdict of not guilty has been entered, i t  will not be held for error 
on appeal from conviction of the other that  the trial judge, in the 
presence of the jury, and a t  the solicitor's request, ordered him taken 
into custody to be held for an indictment of accessory before and 
after the fact. 

APPEAL by defendant  f r o m  Lane, J., a t  J u n e  Term, 1913, of (419) 
HAIJFAX. 

T h e  defendant  Cobb and H e n r y  Gurkins were jointly indicted a n d  
t r ied f o r  t h e  m u r d e r  of Thomas  Shaw. D u r i n g  t h e  t r i a l  t h e  S t a t e  agreed 
t o  a verdict of n o t  gui l ty  a s  t o  Gurkins. T h e  defendant  Cobb was con- 
victed of m u r d e r  i n  t h e  first degree and  sentenced t o  death. T h e  defend- 
ant appealed. 
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Attor~~ey-Genera7 Bickett and Assistant Attorney-General Culvert 
and E. L. Travis for the State. 

R. C. Dunn, Joseph P. Pippen for defendant. 

BROWX, J. There are sixty exceptions in the case on appeal. We 
have examined each one of them and the entire record with that care 
which the importance of the case demands, but will not undertake to 
comment on them se&atim, as i t  would unduly lengthen this opinion, 
and wouid be threshing over again much "old straw." 

The most important contention of defendant is that the court should 
have allowed his motion to nonsuit or direct a verdict of not 

(420) guilty at  conclusion af the evidence, upon the ground that the 
evidence is insufficient to convict. 

The State's evidence tends to prove that the deceased was merchant, 
living about 2 or 3 miles from Rosemary, and his store was situated 
about 100 yards from his dwelling. He  was in  the habit of closing the 
store about 10 o'clock at night on Saturdays, and carried the money 
with him from the store to the house. On the night of the homicide he 
left the store about 10 o'clock with his son, Shelton Shaw. 

I t  was a dark night and they had just come out of the light of the 
store. When they reached the corner of the house porch a man, who 
was sitting on the ground, stood up and said, "Hands up !" The deceased 
ordered him to get away, and the man thep shot. 

The son of the deceased testified that he could not recognize the man, 
or tell whether i t  was a white or a black man, on account of the dark- 
ness of the night, but that he was wearing a cap and that he was of the 
height and size of the defendant. There was other testimony that the 
defendant usually wore a cap. 

There is testimony tending directly to prove the conversation of Cobb 
and Gurkins, that they were planning to rob the deceased, and if neces- 
sary kill him; that they were to borrow bicycles so as to escape being 
trailed by hounds; that the agreement was made; and that Cobb said, 
"I will put a gun in his face, and we will get that kit. We will get on 
the bicycles and ride back to town. Dam sure thing, bloodhounds can't 
track a bicycle." 

The deceased was shot and killed after this, on Saturday night, 3 May. 
C1. 0 .  Byrd testified that on 2 May he saw Cobb sitting on the steps 

of the church, and that he engaged the witness in conversation. This 
witness testified: "He told me, 'I saw a thing that looked good to me 
out in the country yesterday, and all i t  takes is nerve, and what i t  takes 
to get it, I got it.' I said 'Yes, and you will get got, too.' H e  said, 
'Why, can't you get a job?' I said, 'Yes; I have several jobs here to 
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finish, and cannot save any money in Norfolk.' H e  said, (1 am (421) 
going Sunday morning, if things have come out as I have 
planned.' " 

There is evidence that defendant borrowed two bicycles on the evening 
of the homicide, and that the bicycle track leading from the scene of 
homicide had eight ridges in the tires, corresponding exactly with the 
wheel defendant borrowed the same evening from Claude Taylor. 

There was evidence of successful trailing with hounds and evidence 
that the shoe tracks leading from the scene of the homicide were care- 
fully measured and corresponded exactly with those of defendant. 

Then there is the evidence of Gurkins, and much circumstantial evi- 
dence tending strongly to establish defendant's guilty, which it is un- 
necessary to set out. 

The whole evidence taken together well warranted his Honor in  deny- 
ing defendant's motion, and in submitting the question of his guilt to 
the jury. 

A dozen exceptions were taken to the admission of the declarations of 
Gurkins. I t  is first contended that these were made while Gurkins was 
in  custody, and under circumstances tending to show that Gurkins made 
them under duress. 

This objection is open to Gurkins only, and cannot be made by this 
defendant. As Gurkins was acquitted, they are now irrelevant. 

I t  is contended that these declarations were incompetent as against 
Cobb, and should have been excluded. They were admitted while Gur- 
kins was on trial, and were competent as against him. His Honor very 
explicitly and repeatedly told the jury that Gurkins' declarations were 
competent against him only, and cautioned them not to let them weigh 
against Cobb. 

We think his Honor's directions fully complied with the rulings of 
this Court. S. v. Collins, 121 N.  C., 667; S. v. Brite, 73 N. C., 26. 

Eight exceptions are taken to the mode of examination of witnesses, 
leading questions, ete. This is a matter within the sound discre- 
tion of the trial court, and this Court d l  not rex~iew it except in 
cases of very gross a h r e  of such discretion. Bank v. Caw, 130 (422) 
N. C., 481; Cremhazu v. Johnson, 120 N. C., 271. 

The defendant also complains that when the State rested its case, the 
solicitor, in  the presence of the jury, requested the court to hold Henry 
Gurkins until the solicitor could send a bill charging him as accessory 
before and after the fact of the murder of Shaw. 

This mas asked after the State had entered a verdict of "not guilty') 
as to the defendant Gurkins, and had used him as a witness for the State. 
The request mas granted, and the court ordered the sheriff to take Gur- 
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kins into custody. This exception is taken to the action of the court in  
allowing this to be done, and in ordering Gurkins into custody in the 
presence of the jury. The mode of conducting the trial is in  the discre- 
tion of the trial judge, and the exercise of discretion is not reviewable 
unless it appears that there has been an abuse of the discretion. There 
is nothing in  this record to show that there was an abuse of discretion 
or that the action of the court was prejudicial to the defendant. 8. v. 
Moore, 104 N.  C., 743. 

It appears to us from an examination of the voluminous record in this 
case that the defendant has had a fa i r  trial, and that he has no just 
reason to complain of the rulings or charge of the court. 

No error. 

STATE AND MOREHEAD CITY v. ATLANTIC AND NORTH CAROLINA 
RAILROAD AND NORFOLK SOUTHERN RAILROAD COMPANIES. 

(Filed 1 October, 1913.) 

1. Railroads-Lessor and Lessee. ' 

A lessee railroad is bound to the observance of any municipal regu- 
lation binding upon its lessor. 

2. Railroads-Charter-Roadbed-Conditions Implied-Cities and Towns- 
Police Powers-Ordinance-Street Grading. 

A railroad company in accepting its charter does so upon condition, 
necessarily implied, that it will conform at its own expense, to all rea- 
sonable and authorized regulations of towns existing along its route 
or those which thereafter may grow up thereon, relative to the safe 
and proper use of the streets and thoroughfares; and where a road- 
bed of such company lies along the streets of a town, an ordinanCe is 
enforcible, as within the exercise of the police powers of the town, 
requiring the railroad, at a reasonable expenditure under the condi- 
tions existing, to make the roadbed conform to the grade of the streets 
and so maintain it with reference to its drain ditches that it may be 
crossed at all points with ease and safety. 

(423) APPEAL by defendant from 0.  H. Allen, J., a t  March Term, 
1913, of CARTERET. 

Defendants weye convicted of violating the following ordinance of 
Mo~ehead City : 

"Be it ordained, that all railroad companies having ditches along its 
right of way and along Arendell Street aye hereby required to fill the 
same up to a grade with the streets, and further required to maintain 
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such right of way in a reasonable grade with said street as to render it in  
a condition that i t  can be crossed at  all points with ease and safety." 

The defendants appealed. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

E. H. Gorham for Morehead City. 
J .  F. Duncan, L. 1. Moore for defendants. 

BROWN, J. The only matter of law presented by the several assign- 
ments of error relates to the validity of the above ordinance. 

The defendant the Atlantic and North Carolina Railway was incorpo- 
rated in 1854 and constructed its railroad in 1858. The defendant the 
Norfolk Southern is its lessee, and of course bound to observe any munic- 
ipal regulation that would bind its lessor. 

At the time the road was constructed, Morehead City was not in exist- 
ence. I t  was incorporated in 1860, and has since grown up on both sides 
of the railroad for some considerable distance, until i t  has become a 
flourishing town of 3,000 inhabitants. . 

All the evidence shows that from Twelfth Street to the cor- (424) 
porate limits of the town, at  Twenty-fourth Street, ditches 
were opened on each side of the railroad track, on the right of way, and 
that these ditches were necessary for the drainage of the roadbed, but 
that they could be covered and closed up or tiled at  moderate expense. 

This would not only beautify the town by closing u p  unsightly ditches, 
but would render the crossing of the railroad a t  any point by pedestrians 
very much safer. 

When the defendant accepted its charter from the State, i t  did so upon 
the condition, necessarily implied, that it would conform at its own ex- 
pense to all reasonable and authorized regulations of the town as to the 
use of the streets and thoroughfares rendered necessary by its growth for 
the safety of the people and the promotion of the public convenience. 

It  is settled beyond controversy that railroad corporations, although 
operating under a legislative franchise, come necessarily within the 
operation of all reasonable police regulations that are lawfully enacted 
for the protection of life and property. Ra4way v .  Comersville, 218 
U. S., 336. 

The Supreme Court of the Ullited States has said: "The power, 
whether called police, governmental, or legislative, exists in each State, 
by appropriate enactments not forbidden by its own Constitution or by 
the Constitution of the United States, to regulate the relative rights and 
duties of all persons and corporations within its jurisdiction, and there- 
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fore to provide f o r  t h e  public convenience a n d  t h e  public good." R. R. 
v. Chicago, 99 U. S., 635;  R. R. v. Ohio, 173 U. S., 285. 

W e  th ink  t h e  val idi ty  of th i s  ordinance and  i t s  reasonableness i s  fully 
sustained b y  the  decision of th i s  Cour t  i n  R. R. v. Golhboro,  155 N. C., 
356. 

It is  n o  grea t  hardship upon  t h e  defendants to  require t h e m  t o  tile 
these ditches a t  their  own expense. 

Rai lways not  only expect cities and  towns to grow u p  along the i r  lines, 
b u t  they do much  t o  promote their  development, because they  get t h e  
benefits to  be derived f r o m  ~ u c h  growth i n  great ly increased business. 

I t  i s  simple justice, therefore, to  require them to conform to such 
(425) reasonable regulations of such municipalities as  a r e  necessary f o r  

the  safety a n d  convenience of the  public. 
N o  error. 

STATE v. OSCAR WATKINS. 

(Filed 22 October, 1913.) 

1. Indictment-Spirituous Liquors-Persons to Jurors  Unknown-Actual Sale 
-Trial-Evidence. 

To convict under an indictment of sale of intoxicating liquors "to 
some person to the jurors unknown, i t  is as  necessary to offer evidence 
of an actual sale to the unknown person as  if his name had been 
inserted in the indictment. 

2. Same-Identification of DefendantYerdict ,  Directing. 
On a trial upon indictment for the unlawful sale of spirituousl 

liquor alleged to have been made prior to the operative effect of 
chapter 44, Laws 1913, there was evidence only that a barrel, marked 
to defendant's address, was found a t  his railroad shipping point, con- 
taining 30 gallons of whiskey; that  the barrel was receipted for and 
and was delivered to some person by the railroad agent, but the signa- 
ture to the receipt was not identified as  the handwriting of the  de- 
fendant and the defendant was not identified as the one who received 
the barrel. The rule of evidence that the possession of more than one 
quart of whiskey shall be prima facie evidence of sale not applying to 
the county wherein the sale is alleged to have been made, it is Held, the 
court should have instructed the jury, upon the evidence, to return a 
verdict of not guilty. 

CLARK, C. J., dissenting; ALLES, J., concurring in dissenting opinion. 

APPEAL by defendant  f r o m  Ferguson, J., a t  February  Term,  1913, of 
COLUXBUS. 
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Indictment for the sale of liquor to persons whose names are to the 
jurors unknown. 

At the conclusion of the evidence, the defendant requested the court to 
instruct the jury to return a verdict of not guilty. Refused. Defendant 
excepted. Verdict of guilty. From the jud,ment rendered, defendant 
appealed. 

Attorney-Genera7 and Assistant Attorney-General for the State. (426) 
Schulken, Toon d? Xchulken for defendant. 

BEOWN, J. The following is all the evidence introduced on the trial 
of this case: 

G. W. Rushing, witness for the State, testified: "I saw one barrel in 
the railroad depot at  Hallsboro, marked 0. Watkins. This barrel had 
whiskey marked on it. The barrel looked like i t  would hold about 30 
gallons. I do not know what was in the barrel." 

H.  0. Harvel, witness for the State, testified as follows: "I am agent 
for the Atlantic Coast Line Railroad Company at Hallsboro, N. C. On 
5 August, 1912, a barrel containing about 30 gallons, marked '0 .  Wat- 
kins,' and also marked on the barrel 'Whiskey,' was put off the, train at  
Hallsboro, K. C. Some time after the arrival of this barrel, and while 
I was agent, some one came to the railroad office and receipted for this 
barrel. I do not know whether Oscar Watkins carried the barrel away 
or not. I do not know who got the barrel. I only know that some one 
receipted for it in the name of Oscar Watkins. I do not know where 
the defendant lives. I did not know Oscar Watkins at the time the bar- 
rel was receipted for." 

C. L. Benton, witness for the State, testified as follows: '(I saw a 
barrel of whiskey, containing about 30 gallons, in the railroad warehouse 
a t  Chadbourn, N. C., marked '0. Watkins.' When I saw the barrel of 
whiskey in the warehouse i t  was in bad order and the whiskey was leak- 
ing out. I saw some parties catching the whiskey as i t  was leaking out 
of the barrel, drinking it, and others catching i t  in buckets and carrying 
i t  away. The defendant Watkins was not there when I saw it. I do 
not know what became of the barrel of whiskey. Oscar Watkins lives 
a t  Pine Log, about 5 miles from Chadbourn and about 8 miles from 
Hallsboro." 

I t  is to be obsered that the defendant is indicted for selling whiskey 
to some person to the jurors unknown. While this form of indictment 
is recognized, yet it is as much incumbent on the State to offer 
evidence tending to prow an actual sale to the unknown person (427) 
as if his name had been inserted in the indictment. S. v. Dowdy ,  
145 N. C., 432; X. v. Dunn, 158 N. C., 654; S. v. McIntyre, 139 N. C., 
599. 
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There is no evidence that the defendant in this bill ever received the 
whiskey, much less sold it. The evidence wholly fails to identify this 
Oscar Watkins with the person who received the whiskey. 

The receipted book was not put in evidence, and there was no attempt 
to prove the defendant's handwriting, as well as no attempt to prove that 
he ever sold any of it. 

This case seems to have been tried as if the act of 1913, ch. 44, had 
been in effect. That act creates two new offenses in respect to intoxi- 
cating liquors as well as a new rule of evidence contained in section 5 ; 
but that act went into effect on 1 April, 1913. 

This bill was returned in November, 1912, and the trial took place and 
judgment was pronounced in February, 1913. Therefore, the act of 
1913 can have no bearing upon this case, and i t  must be determined 
under the law in force prior to that act. 

Nor does the act considered by us in 8. v. Barrett, 138 N. C., 630, 
apply. This statute declared that the possession of more than one quart 
of whiskey should be prima facie evidence that the party in whose pos- 
session i t  was found had i t  for the purpose of sale. 

The act applied only to Union County, and there was no such special 
act in force in Columbus County when this offense is alleged to have 
been committed. His Honor erred in refusing the instruction. 

New trial. 

CLARE, C. J., dissenting: There was ample evidence to go to the jury 
tending to show possession of the barrel of whiskey by the defendant. 
The agent of the railroad testified that on 5 August, 1912, a barrel of 
whiskey containing about 30 gallons, marked "Whiskey" and addressed 
to 0. Watkins, was put off the train at  Hallsboro ; that soon after, some 

one came to the railroad office, signed the receipt for this barrel, 
(428) in the name of Oscar Watkins, and carried it off. Another wit- 

ness testified that he saw a barrel of whiskey containing about 30 
gallons in the railroad warehouse at Chadbourn, N. C., marked 0. Wat- 
kins. I t  is also in evidence that the defendant Oscar Watkins lived 
about 5 miles from Chadbourn and about 8 miles from Hallsboro. There 
is no evidence that any other Oscar Watkins lived in that section. Nor 
is there any evidence tending to show that the man who got the barrel 
of whiskey at Hallsboro was not the consignee, nor that his signature on 
the books of the company receipting for the same was a forgery. 

Unless such signature was a forgery, and unless the party who com- 
mitted the forgery and received the whiskey was guilty also of larceny, 
then there was evidence to go to the jury that the defendant was in 
possession of 30 gallons of whiskey, and possibly of 60 gallons, for there 
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was one barrel consigned to him at Hallsboro and another a t  Chadbourn. 
This evidence was more than a scintilla. 

There is no presumption of law that any one committed two felonies, 
larceny and forgery. The entry was made in  due course of business. 
Receipting for the whiskey on the railroad books in the name of Oscar 
Watkins and taking i t  away, in the absence of any evidence to the con- 
trary, was certainly sufficient to go to the jury on the question of posses- 
sion. This was all the evidence that the State can reasonably be called 
on to trace the whiskey to his possession. I t  was easy for the defendant 
to negative this fact if he did not receive the whiskey; and he would 
have done so, if he could. There is no evidence to ahow that there was 
another 0. Watkins in  that section. The evidence was sufficient to sat- 
isfy the jury, and did satisfy them, that the defendant was the party who 
got the whiskey. It was addressed to him and receipted for in  his name. 

His  Honor correctly charged the jury : "The possession of one barrel 
of whiskey shipped to the defendant a t  one depot, if you find that it was 
shipped to him and receipted for by him, and the shipping of another 
barrel to him a t  another date, if you so find, are circumstances tending 
to show that the defendant sold whiskey as charged; but that is  
for you to say." I n  8. v. Barrett, 138 N.  C., 630, which was an (429) 
indictment under the Union County statute which made the pos- 
session of more than 1 quart of whiskey prima facie evidence of an intent 
to sell, Walker, J., says in his concurring opinion that, independent of 
the statute (the defendant having in possession two 5-gallon kegs, a half- 
gallon jug, and 1 pint bottle), "having with him so large a quantity of 
liquor in packages of different sizes and covered over with a laprobe 
was sufficient of itself to constitute prima facie evidence of the defend- 
ant's guilty possession. . . . The mere fact that reference was 
made to the statute did not prejudice the defendant when his possession 
under the circumstances, clearly shown by the evidence, and not disputed, 
was sufficient to carry the case to the jury." 

I n  this case there was ample evidence to satisfy a jury that the defend- 
ant was in  the possession of 30 gallons receipted for and carried away in 
his name; and if the possession in the Earrett case of 10% gallons was 
sufficient to carry the case to the jury, certainly therk was more than 
sufficient in this case. 

I n  S. v. Barrett, Brown, J., in  his dissenting opinion, says: "Irre- 
spective of the provisions of the act, I am of opinion that there was suf- 
ficient evidence to be submitted to the jury that the defendant did have 
in  his possession liquor with the intent to sell it." Under our decisions, 
proof of possession supports the charge of selling as effectively as i t  
does the charge of having possession with the intent to sell. 8. v. Dunn, 
158 N. C., 654. 
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There was evidence to satisfy the jury that this defendant was receiv- 
ing whiskey in  large quantities, a barrel at  a time, and in  the absence of 
any evidence tending to show the character of the possession of so much 
whiskey, the jury was warranted in finding, as they did, that the defend- 
ant was engaged in selling whiskey to persons unknown, as charged in the 
bill of indictment. Hoke, J., in S. v. Dowdy, 145 N.  C., 432 ; 8. V .  Mc- 
Intyre, 139 N.  C., 399. For  what other purpose, if unexplained did he 
have it 2 

The court carefully and correctly charged the jury that they "must be 
satisfied beyond a reasonable doubt that the defendant sold liquor to 
persons unknown; that the possession of the whiskey, if the jury should 
find that i t  was shipped to and receipted for by him, was a.circumstance 

tending to show that the defendant sold whiskey; but that it was 
(430) for the jury to say what was the weight to be given to those cir- 

cumstances." 
The jury found the defendant guilty. There being no evidence that 

there was any other 0. Watkins in that neighborhood, and not the 
slightest evidence tending to show that any one committed forgery or 
larceny to get possession of the whiskey, nor that the railroad company 
would have delivered the barrel without the identification of the con- 
signee, could the jury find otherwise than that the defendant obtained 
possession of the whiskey? Under the authority of the concurring opinion 
of Walker, J., and the dissenting opinion of Brown, J., in S. v. Barrett, 
supra, the possession of one barrel was the possession of three times as 
much as was necessary to constitute sufficient possession to submit the 
question of having the liquor to sell. I f  the defendant received both 
barrels, which he did not deny by any evidence, then the case was six 
times as strong against the defendant as in Barrett's case. 

The public policy of a State is declared by the Legislature, which is 
the lawmaking body. The policy of this State in regard to suppressing 
the traffic in intoxicating liquor was clearly declared by the Legislature 
of 1907 and ratified on a Referendum in  1908 by an overwhelming 
majority a t  the ballot box. The province of the courts is to construe 
the law in accordance with the intent with which i t  was enacted. When- 
ever the courts in this State have found a defect that would interfere 
with the enforcement of this law, the Legislature has promptly corrected 
it. And the public intent to do this has been declared in  the most 
explicit way, in the "Search and Seizure" law of 1913, ch. 44, whose title 
is "To secure the enforcement of the laws against the sale and manu- 
facture of intoxicating liquor." 

I t  is doubtful if a jury could be impaneled in this State who would not 
find upon this uncontradicted evidence that the defendant received this 
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whiskey, and that the presumption which, under the opinions (431) 
in  8. v. Barrett above cited, was raised from the possession of 
this quantity of liquor, was not rebutted. Indeed, there was no evi- 
dence whatever tending to rebut either the possession of the whiskey by 
the defendant or that he sold it. Certainly this "jury of the vicinage" 
had "no reasonable doubt," and the defendant sought to get the court to 
hold him not guilty as a matter of law and not of fact. 

His  Honor did not charge, as he might have done, under the authority 
of the opinions in 8. v. Barwit, above cited, that the possession of so 
large a quantity of whiskey raised a presumption that he had the whis- 
key for sale, nor that the whiskey being consigned to the name of the 
defendant and receipted for in his name raised a presumption that he 
received it. The Court merely charged that the jury should consider 
these as evidence, and unless they were satisfied beyond a reasonable 
doubt that the defendant sold whiskey, to find him not guilty. The 
court might well ha\-e charged that the delivery of the barrel to the 
person who receipted for i t  in the name of the defendant and consignee 
raised a presumption that such consignee received the whiskey. 16 
Cyc., 1072. But he did not do so, and left the evidence on both points 
to the jury, not as presumptions, but merely as circumstances to be 
weighed by them. 

ALLEN, J., concurs in dissenting opinion. 

NOTE. Not necessary to allege a sale to any particular person. Laws 
1913, ch. 44, see. 6 ;  8. v. Little, 171 N. C., 805. 

STATE v. ZIP WILKERSON. 
(432) 

(Filed 5 November, 1913.) 

1. Spirituous Liquor-Unlawful Sale-Possession-Prima Facie Case-Bur- 
den of Proof-Interpretation of Statutes. 

Chapter 44, Laws 1913, making it unlawful, with Certain exceptions, 
for any person, etc., to keep in his possession for the purpose of sale, 
spirituous liquors, etc., enacting that the possession of more than one 
gallon thereof shall constitute przma facie evidence of the violation 
of the statute, does not relieve the State from the burden of the issue ' 

and of proving that the one in whose possession more than one gallon 
of whiskey was found, under its "search and seizure" provision, and 
who was indicted and tried under this statute, was guilty of the viola- 
tion of the law, beyond a reasonable doubt, and while the prima facie 
case, unexplained, is sufficient to sustain a verdict of guilty, yet the 
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defendant is  not required to show, by the greater weight of the evi- 
dence, that the whiskey was in his possession for lawful purposes, 
for such, in  effect, would require him to establish his own innocence, 
and relieve the State of the burden of the issue, which is placed upon it. 

2. Spirituous Liquor-Burden of Proof-Prima Facie Case-Instructions, Con- 
nicting-Trials. 

Where a defendant is  tried for the violation of the prohibition laws 
of this State, under chapter 44, Laws 1913, making the possession of 
more than one gallon of spirituous liquor prima facie evidence of its 
violation, an erroneous instruction which placed upon him the burden 
of showing that he did not have the spirituous liquors for an unlawful 
purpose, is  not cured by also placing the burden upon the State to 
show that  he was guilty of the offense charged beyond a reasonable 
doubt. 

3. spirituous Liquor-Unlawful Sale-Principal and AgentTrials-Ques- 
tions for Jury-Interpretation of Statutes. 

I t  is  not in violation of our prohibition law for one to receive here 
money from another as his agent and go to another State by private 
conveyance or otherwise, and purchase spirituous liquor there, and 
deliver i t  here, when his act a s  agent is bona fide (Revisal, sec. 3534) ;  
and he is  entitled to receive a reasonable compensation, a t  least, for 
the services thus rendered, but not as  any part of the purchase price, 
the intent and the true nature of the transaction, in  proper instances, 
being questions for the jury under instructions from the court on the 
law applicable. 

4. Same-Instructions. 
Upon a trial for a violation of our prohibition law, there was evi- 

dence tending to show that the defendant was found in possession of 
eleven gallons of whiskey, which possession, under chapter 44, Laws 
1913, was made prima facie evidence of an intent to unlawfully sell 
the same or of keeping i t  for sale, contrary to the statute. There was 
evidence in  behalf of the defendant that he had received from each 
of ten customers a t  his store the price for one gallon of whiskey, for 
which he agreed to go to Virginia and make the purchase as  their 
agent, charging 25 cents a gallon for his services as such. He was 
returning from his trip with eleven gallons of whiskey, having pur- 
chased one gallon for his own use, when he was seized and searched 
and the whiskey was found in his  possession: Held, i t  was reversible 
error for the court to instruct the jury that  the defendant must show 
by the  preponderance of the evidence that he was acting bona fide a s  
the agent for others, as testified, in  order to acquit him. 

5. Spirituous Liquor-Offense Charged-Conriction-Constitutional Lam. 
Where one is indicted for the sale of spirituous liquor, and tried 

under chapter 44, Laws 1913, making possession of a certain quantity 
prima facie evidence of a guilty purpose in  having it, he may not 
be convicted under the provisions of chapter 133, Laws 1911, known 
a s  the "Club Act," for it  would be a violation of his constitutional 
rights to  charge him with the commission of one crime and convict 
him of a different one. 
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6. Criminal Law-Burden of Proof-Directing Verdict. 
The burden of proof being on the State to show that a defendant 

committed the criminal offense with which he stands charged, it is 
error for the court, under any circumstances, to direct a verdict of 
guilty. 

ALLEN, J., concurring; CLARK, C. J., dissenting. 

APPEAL by defendant from Cline, J., a t  October Term, 1913, (433) 
of VANCE. 

The defendant was arrested upon a warrant issued by the recorder of 
Vance County, and based upon the following affidavit of M. N. Parrish: 

M. N. Parrish, being duly sworn, complains and says that at  and in  
said county on or about 28 April, 1913, Zip Wilkerson did unlawfully 
and willfully have in his possession llyL gallons of whiskey for sale, 
contrary to the statute in such case made and provided, and against the 
peace and dignity of the State. M. N. PARRISH. 

H e  mas tried before the recorder, convicted, and appealed to the Su- 
perior Court. The evidence at  his trial in the latter court tended to 
show that defendant had been employed by ten men near Henderson in 
Vance County, who were customers at  his store, to go to Virginia and 
buy for them 10 gallons of whiskey, 1 gallon for each man. H e  
agreed to do so if they would pay him $2.50 for the service. Each (434) 
of them gave him $2 to pay for the whiskey, and 25 cents for 
buying and hauling it. H e  hauled for the public, and kept a horse 
and buggy and also a wagon for the purpose. H e  went to Virginia in 
his buggy, bought the liquor there with the money, and was hauling it 
back for deIivery to them, when, on the way to his home, he was arrested 
by the officer, with the whiskey in  his possession. H e  bought a gallon 
for himself, and had in his wagon, at the time of the arrest, 11 gallons 
of corn liquor in  three kegs and two bottles. The gallon which he 
bought for himself was for his personal use and not for sale, nor did he 
know that any of the other persons for whom he bought the liquor in- 
tended to sell i t  or any of it. H e  received only 25 cents from each 
man for buying and hauling it. 

Upon this evidence, which in the main was the testimony of the defend- 
ant himself, at  least the material parts of it, the court charged the jury 
that if they found, beyond a reasonable doubt, the defendant had in his 
possession more than one gallon of spirituous liquor a t  the time of his 
arrest, and he was not a druggist and had no medical depository, the 
law made i t  prima facie evidence of the vioIation of the act passed by 
the General Assembly in 1913, known as the "Search and Seizure Law"; 
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that is to say, if those facts had been proven to them beyond a reason- 
able doubt, that statute puts upon the defendant the duty of going for- 
ward and satisfying the jury by the greater weight of the evidence that, 
i n  fact, he did not have the liquor in his possession for the purpose of 
sale, and, further, that if he bought the liquor as above set forth, and 
i t  was taken while in  his possession before the bulk was broken or there 
had been any distribution among the men for whom he bought it, then, 
as matter of law, he was guilty of violating the act of 3 March, 1913, 
known as the "Search and Seizure Law," and they should convict; but 
if they had a reasonable doubt about it, they should acquit. The jury 
returned a verdict of guilty. Jud,gment was entered thereon, and defend- 
ant appealed. 

Attorney-General Rickett and Assistant Attorney-General Cal- 
(435) vert for the State. 

Henry T .  Powell und T .  .M. Pittman for defendant. 

WALKER, J., after stating the case: The defendant was charged with 
a violation of the act of 1913, it being chapter 44, entitled "An act to 
secure the enforcement of the laws against the sale and manufacture 
of intoxicating liquors," ratified 3 March, 1913. The act makes i t  
unlawful for any person, firm, association, or corporation, other than 
druggists or medical depositories, duly licensed, "to have or keep in his, 
their, or its possession, for the purpose of sale, any spirituous, vinous, 
o r  malt liquor," and makes proof of any one of certain facts plrima facie 
evidence of the ~~iolat ion of the act; and, among others, it is  provided 
that "the possession of more than one gallon of spirituous liquors a t  any 
one time, whether in one or more places," shall constitute such prima 
facie evidence of the fact that i t  is kept for sale in violation of the act. 

Having clearly before us the nature of the particular charge against 
the defendant, the law alleged to have been violated and the proof offered 
i n  support of the charge, we are prepared now to consider the objection 
urged by the defendant's counsel to the charge of the court. 

The jury were instructed that the fact of his having in his possession 
more than one gallon of the liquor made out a prima facie case against 
the defendant. I f  the court had stopped here, and not qualified this 
instruction, i t  would have been correct; but i t  did not do so, but went 
beyond the terms of the statute and the law when it further charged 
that i t  then was the duty of the defendant '(to go forward and satisfy 
the jury, by the greater weight of the evidence, that he did not have the 
liquor in his possession for the purpose of sale." I n  this further in- 
struction we think there was error. The defendant, as we have shown, is 
charged, under the act of 1913, with unlawfully having spirituous liquor 
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in  his possession for the purpose of selling it, and nothing else, and proof 
of the possession of more than one gallon of such liquor is made prima 
facis evidence of the unlawful act, which is, that it is held by him 
for the purpose of sale, an act forbidden by the general law. I t  (436) 
is not made unlawful for a person to have more than one gallon 
of spi~ituous liquor in his possession, but it is criminal to have possession 
of that quantity for the purpose of sale, and while the bare possession 
of so much may, in itself and as a fact, be innocent, it is yet made prima 
facie evidence of guilt under the statute, as in S.  v. Barrett,  138 N.  C., 
630. But it is only evidence, and while it has the added force or weight 
of being prima facie, the latter means no more than that i t  is sufficient 
for the jury to convict upon it, alone and unsupported, if no other proof 
is offered; but upon the whole evidence, whether consisting of the mere 
fact of possession or of additional facts, the jury are not bound to con- 
vict, but simply may do so if they find, beyond a reasonable doubt, or 
are fully satisfied that the defendant is guilty. Prima facie means a t  
first; on the first appearance; on the face of i t ;  so far as can be judged 
by the first disclosure; presumably. These are the definitions of the 
law, as we learn from the books. Black's Dict. (1 Ed.), 539. 

The jury are no more required to convict upon a prima facie case 
than they are to acquit because of the presumption of innocence. They 
must judge themselres as to the force of the testimony and its sufficiency 
to produce in their minds a conviction of guilt. I n  civil cases the rule 
is the same (with a difference in the quantum), as prima facie evidence 
only carries the case to the jury, and does not entitle the party in whose 
favor i t  has been offered to a verdict as matter of right. 

Referring to this rule, as applied to civil cases, and the presumption, 
or prima facie case, arising under the maxim, res ipsa loquitur, which 
presents one of the strongest of such cases, the Supreme Court of the 
United States has recently said: "In our opinion, res ipsa loquitur 
means that the facts of the occurrence warrant the inference of negli- 
genc'e, not that they compel such an inference; that they furnish cir- 
cumstantial evidence of negligence where direct evidence of i t  may be 
lacking; but it is elrideme to be weighed, not necessarily to be accepted 
as sufficient; that they call for explanation or rebuttal, not necessarily 
that they require i t :  that they make a case to be decided by the 
jury, not that they forestall the verdict. Res ipso Zoquittcr, where (437) 
i t  applies, does not convert the defendant's general issue into an 
affirmative defensr. When all the evidence is in, the question for the 
jury is, whether the preponderance is with the plaintiff. Such, we think, 
is the view generally taken of the matter in well considered judicial 
opinions." Xwneney v. Ervhg, 228 U. S., 233. The Court cites with 
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approval the numerous cases decided by this Court on the same subject. 
Womble v .  Grocery Co., 135 N. C., 474; Stewart v. Carpet GO., 138 
N. C., 60; LyZes v. Carbonating Co., 140 N.  C., 2 5 ;  Ross v. Cotton. Mills, 
ibid., 115; Board of Education v. Makely, 139 N. C., 31; Overcash V. 

Elect& Co., 144 N.  C., 5 7 2 ;  WinsZow v. Hardwood Co., 147 N. C., 275.  
Justice Hoke says, for the Court, in  Furniture CO. v. Express GO., 

144 N.  C., at p. 644: "It may be well to note here that, in using the 
terms prima facie and presumptive, the terms do not import that the 
burden of the issued is changed, but that on the facts indicated the 
plaintiff is entitled to have his cause submitted to the jury under a 
proper charge as to its existence or nonexistence and the effect of any 
presumption which may attach, as indicated in the oases," citing several 
of the cases to which we have already referred. 

I t  may, therefore, be taken as settled in  this Court, a t  least, and we 
believe the same may be said of most, if not all, of the courts, that prima 
facie or presumptive evidence does not, of itself, establish the fact or 
facts upon which the verdict or judgment must rest, nor does i t  shift 
the burden of the issue, which always remains with him who holds the 
affirmative. I t  is no more than sufficient evidence to establish the vital 
facts without other proof, if i t  satisfies the jury. The other party may 
be required tooffer some evidence in order to prevent an adverse ver- 
dict, or to take the chances of losing the issue if he does not, but i t  does 
not conclude him or forestall the verdict. H e  may offer evidence, if 
he chooses, or he may rely alone upon the facts raising the prima facie 

case against him, and he has the right to have i t  all considered by 
(438) the jury, they giving such weight to the presumptive evidence as 

they may think i t  should have under the circumstances. 
The defendant is not required to take the laboring oar and to overcome 

the case of the plaintiff by a preponderance of evidence, is what we said 
in  W i d o w  w. Ilardulood CO., supra, and substantially the same thing 
was said in the other cases we have cited. This is undoubtedly the rule 
in  civil actions, and it applies with greater force to criminal cases, where 
the defendant has the benefit of the doctrines of reasonable doubt and 
the presumption of innocence. How can we say that prima facie evi- 
dence, or that which is apparently sufficient, excludes all reasonable 
doubt of gnilt, and by its own force overcomes the presumption of inno- 
cence? The bare statement of the proposition is sufficient to show its 
fallacy. It would destroy the presumption of innocence and take away 
the protection of the other rule as to reasonable doubt. The presumption 
of innocence attends the accused throughout the trial and has relation 
to every essential fact that must be established in  order to prove his 
guilt beyond a reasonable doubt. Kirby v .  U. S., 174 U. S., 47. He is 
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not required to show his innocence; the State must prove his guilt. 
No valid conviction can be had in law which is based solely upon prima 
facie evidence as conclusive and foreclosing the verdict, or which even 
casts upon the defendant the burden of showing his innocence by the 
greater tveighl of the evidence. We know of no such rule, and i t  finds 
no warrant in  the language of the statute. The decisions are all the 
other way, when rightly interpreted. I n  a case very similar to this one, 
the Court held that the jury must consider all the circumstances, whether 
introduced by the,State or the accused, in connection with the evidence 
proving the possession of the liquor, taking into account as well the pre- 
sunzption of the defendant's innocence. S. v. Cunningham, 25 Conn., 
195. 

But directly to the point, and one which exactly fits this case, is the 
case of People v. Cannon, 139 N.  Y., 32, where the Court thus sets forth 
with great force and clearness the limitations upon the power of the 
Legislature to create such presumptions, their extent and scope, and the 
rights of the defendant, notwithstanding them: "It cannot be 
disputed that the courts of this and other States are committed (439) 
to the general principle that even in criminal prosecutions the 
Legislature may with some limitations enact that when ceytain facts 
have been proved, they shall be prima facie evidence of the existence of 
the main fact in question. (See cases cited in  103 N. Y., 143, supra.) 
The limitations are that the fact upon which the presumption is to rest 
must have some fai r  relation to, or natural connection with, the main 
fact. The inference of the existence of the main fact because of the 
existence of the faet actually proved must not be merely and purely 
arbitrary, or wholly unreasonable, unnatural, or extraordinary, and the 
accused must have in each case a fair opportunity to make his defense, 
and to submit the whole case to the jury, to be decided by i t  after i t  
has weighed all the evidence and given such weight to the presumption 
as to it shall seem proper. A provision of this kind does not take away 
or impair the right of trial by jury. It does not in reality and finally 
change the burden of proof. The people must at  all times sustain the 
burden of proving the guilt of the accused beyond a reasonable doubt. 
I t ,  in substance, enacts that, certain facts being proved, the jury may 
regard them, if believed, as sufficient to convict, in  the absence of ex- 
planation or contradiction. Even in that case the court could not legally 
direct a conviction. I t  cannot do so in any criminal case. That is  
solely for the jury, and it could have the right, after a survey of the 
whole case, to refuse to convict unless satisfied beyond a reasonable doubt 
of the guilt of the accused, even though the statutory prima facie evi- 
dence were uncontradicted. The case of Commonwealth v. Williams ( 6  
Gray, 1) supports this yiew." 

351 
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I n  Board of Excise v. Merchant, 103 N.  Y., 143, the Court i n  dealing 
with this very question says that by the presumption or prima facie 
case arising by statute from possession of the liquor, "the burden of 
proof is not even really changed," and then adds that the case must be 
submitted to the jury, notwithstanding the presumption, upon the evi- 

dence, whatever it is, "with the burden still resting upon the 
(440) prosecution to establish the guilt," the offense in that case being 

an unlawful sale of liquor. 
I t  is also stated as law in  Black on Intoxicating Liquors that "the 

Legislature has undoubtedly a very extensive power in respect to fixing 
or modifying the rules of evidence to be applied by the courts. The 
exerclse of this power, however, in  relation to criminal proceedings, is  
subject to certain important limitations, among which are the following: 
(1) The Legislature, in enacting rules of evidence, must not usurp judi- 
cial functions; (2)  such rules must not be of the nature of ex post facto 
laws, or illegally retroactive in their operation; (3) they must not de- 
prive the accused of his constitutional right to be confronted with the 
witnesses against him; (4)  the Legislature cannot compel a defendant 
to furnish evidence against himself; (5)  nor deprive him of his right 
to a trial by jury; (6)  it would be unlawful to make any given fact or 
state of facts conclusitw evidence of guilt, in negation of the common-law 
presumption of innocence. The rules of evidence in prosecutions under 
the liquor laws have frequently been the subject of legislative attention, 
and the changes made have sometimes shown a wide departure from 
common-law principles. All such statutes-which for the most part are 
designed to facilitate convictions by admitting presumptive or indirect 
proof of certain facts-must be brought to the test of constitutiona1 
'principles such as those above enumerated. If found to be in  violation 
thereof, they are not defensible on any ground of public policy or the 
welfare of the community. As a rule, however, these acts have been so 
framed as to escape constitutional objection. Thus, a provision that, in 
prosecutions for the common selling of intoxicating liquors, delivery in 
or from any building or place other than a dwelling-house shall be deemed 
prima facie evidence of a sale, is constitutional and valid. This neither 
conclusively determines the guilt or innocence of the party who is ac- 
cused nor withdraws from the jury the right and duty of passing upon 
and d~termining the issue to be tried. And the same is true of a statute 
providing that, whenever an nnlawful sale of liquor is alleged, and a 

delivery proved, it shall not be necessary to prove a payment, but 
(441) such delivery shall be sufficient evidence of sale. So if a law 

enacts that where a person is seen to drink intoxicating liquor on 
the premises of one who has simply a license to sell liquor for consump- 
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tion off the premises, it shall be prima facie evidence that the liquor was 
sold by the occupant of the premises with the intent that i t  should be 
drunk thereon." 

This Court has fully sustained this principle and approved these ax- 
thorities by citing and relying upon them in 8. v. Rarrett,  138 N. C., 630. 
I t  was hnld in Barrett's case that notwithstanding the statute expressly 
declares that the possession of more than a gallon of spirituous liquor 
shall be prima fncic: evidence of the purpose to sell it, it is, at last and 
in its essence, but evidence of guilt, and not conclusive or determinative 
of defendant's guilt even by itself and unexplained. I t  further holds 
that there is no shifting of the burden to the defendant, but it rests upon 
the State to establish the accusation of the bill of indictment beyond a 
rmsonable doubt. 

Tt mill be observed that, in our case, the court placed the entire burden 
upon the defendant to shob his innocence, for the instruction to which 
exception was taken is that the statute requires him to satisfy the jury 
by the greater weight of the evidence that in fact he did not have the 
liquor in his possession for the purpose of sale, whereas, ac~ording to 
all the authorities, and especially in Rarrett's case, the burden is on the 
State throughout the trial. The defendant profited little or nothing by 
the subsequent charge that, if the jury had a reasonable doubt about 
the facts recited by the court, being those which the defendant must prove 
by the greater weight of the evidence, they should acquit. This, to say 
the least of it, was Tery confusing, if not contradictory. What advantage 
did hc gain by the charge as to reasonable doubt, after the jury had 
been told that there was a presumption against him and he must "satisfy 
them by the greater weight of evidence" of his innocence? I t  deprived 
him of the presumption of innocence, and practically eliminated the 
benefit of the doctrine as to reasonable doubt by so weakening it that 
it amounted to nothing; and all of this mas done under a statute (act 
of 1913) which merely establishes a prima fa& case for the 
State, sufficient, i t  is true, to carry the case to the jury, with the (442) 
right to convict, but leaving in full force the doctrine of reason- 
able doubt and also the presumption of innocence; for a man, even 
under our present laws, may have more than a gallon of liquor in  his 
possession for a perfectly lawful and innocent purpose. I t  is not the 
possession that is unlawful, but the forbidden purpose for which i t  i s  
held. 

The Attorney General admitted that there was error in the charge, 
under the decisions in X. v. Bawet t ,  138 N .  C., 645; X. a. XcIn t y re ,  
139 IS. C., 600; 8. v. Dowdy, 145 N. C., 432; X. ?I. Dunn, 158 N. C., 654, 
and S. v. Nostella, 159 N .  C., 461; but he argued that what defendant 
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did and proposed to do with the liquor, in  law, constituted a sale, by his 
own admission on the stand. We do not assent to this position. I t  was 
lawful to buy the liquor in  Virginia, and if he made the purchase there, 
acting solely and in good faith as agent for the other persons, who sent 
him there for the purpose of buying it for them, he would not be guilty 
of selling liquor if he had delivered it. I t  was so decided in  S. v. 
Whisenant, 149 N.  C., 515, as we think, where it appeared that the 
defendant, as agent, had ordered some whiskey for the prosecuting wit- 
ness, which was to be shipped from another State, where our laws did 
not operate, and when it arrived, he delivered i t  to the witness. I t  was 
held, if defendant acted bona fide, that he m7as not p i l t y ,  although 
he ordered the whiskey as agent and received the money for i t ;  and i t  
was further said to be a transaction of interstate commerce. Under 
either vicw, defendant could buy liquor for another, as his agent, if 
he acted in good faith and was not concealing, under the guise of an 
agency, a transaction which was in fact a sale. I f  liquor can thus be 
ordered through an agent from another State, without violating the 
law, if do,ne bona fide, why cannot the agent go into that State in person 
and buy it, where i t  can be lawfully sold, and then transport and deliver 
it himself? An agent may also receive at  least a fair  compensation for 
his services, provided the money is paid to him strictly as such, and 
not as any part of the price for the liquor. His  intent and the true 

nature of the transaction were questions for the jury, under a 
(443) proper charge from the court. 8. v. Allen, 161 N.  C., 226, sup- 

ports this view directly, and the facts were much like those in  
this case. 8. v. Johnson, 139 N. C.. 641, is not in point, for there the 
jury found that the prosecuting witness, Brown, had paid the price of 
the liquor, which was fixed by the defendant beforehand. There was no 
agency. H e  was not buying for another, but selling to him. 

Nor  is the defendant indictable under Revisal, see. 3534, as he pro- 
cured the liquor in Virginia, where it was lawful to sell it. S. v. Smith, 
117 N. C., 809; S. 21. Burchfield, 149 N. C., 537. The case of 8. v. 
Smith, just cited, seems to be decisive of the point here raised, and, we 
think, is fatal to the judge's charge. I t  is there held that i t  is no more 
unlawful to buy through one's agent than to buy directly himself, and 
the agent, when he buys lawfully, is just as innocent as his principal 
would be if he had bought himself, the real question being whether 
there was a bona fide agency or a sale in disguise. I t  is a question of 
intent, without regard to the fair  appearance of the transaction. What 
is it, in fact or in substance and legal effect, is the question; and in this 
view, which is the true one, we are forcibly reminded of what Justice 
RufJin observed in S. v. Gilbert, 87 N.  C., 527, with regard to an indict- 
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ment for carrying a concealed weapon. H e  said the offense of which the 
defendant is charged forms no exception to the general rule, that to con- 
stitute a crime there must be a criminal intent, and the Court perceived 
no good reason why it should be. "The law is a wholesome one, and 
its constant enforcement according to its true spirit and intention meets 
the desires and expectations of every well disposed and peaceable citizen ; 
but some care should be used, lest by pushing its requirements too far 
i t  may result in  a reaction of sentiment against it." 

I f  it be said that defendant is guilty under Laws 1911, ch. 133, known 
as the "Club Act," i t  is quite enough to say that he was not indicted, nor 
was he convicted, under that law, and he has not had any opportunity 
to defend himself against any such charge. The Attorney-General con- 
cedes that he is charged only with violating the act of 1913, and the 
judge below so expressly charged the jury. Besides, if the indict- 
ment had been framed upon the act of 1911, ch. 133, there is  (444) 
no fact made presumptive or pvima facie evidence by it, and 
the charge would, if possible, be more erroneous than if confined to the 
act of 1913, as i t  should be. I t  may be, as argued by counsel, that upon 
the evidence in  this case the jury would be warranted, under proper in- 
structions, in  convicting the defendant of the offense created by the act 
of 1911, ch. 133, if he had been charged with a violation of that act. We 
need not give any opinion on that question, i t  not being raised on this 
record, as there is no allegation upon which such a conviction could be 
based, and no reference whatever to the act. The allegations and proof 
must correspond. I t  would be contrary to all rules of procedure and 
violative of his constitutional right to charge him with the commission 
of one crime and convict him of another and very different one. H e  is 
entitled to be informed of the accusation against him and to be tried ac- 
cordingly. 8. v. Ray, 92 N. C., 810; 8. v. Sloan, 67 N. C., 357; 8. v.  
Lewis, 93 N. C., 581 ; Clark's Cr. Proc., 150. 

We think that there is evidence sufficient to sustain a conviction upon 
the present indictment, but the jury must be so guided by the court as 
to find the facts essential to establish his guilt. 

The question here is as to the bona fides of the defendant. Was he 
really acting solely in  the capacity of agent when he purchased the 
liquor, or was that a mere pretense, under cover of which he was violat- 
ing the lam by selling liquor, or having i t  for sale? The case should 
have been submitted to the jury in this aspect, with the burden on the 
State to make out its case to their full satisfaction. If defendant was 
acting honestly and not deceptively, he had the right to buy liquor in 
Virginia. where i t  was lawful to sell to him, and to return to this 
State with i t  for the purpose of making delivery to the parties for whom 
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he bought it, and if this was all, it would not constitute a sale of the 
liquor or the possession of it with the unlawful purpose to sell, within 
the meaning of the act of 1913. 8. 21. Allerz, 161 N. C., 226. The posses- 
sion of the liquor, though, would carry the case to the jury. 

The rule as to the legal effect or significance of prima facie 
(445) evidence has long prevailed in this and other courts, and we 

are not aware of any decision of this Court which has stated i t  
or has applied it otherwise than is done in this case. 

There was error in the charge of the court in  the respect pointed out, 
f o ~  which another trial is ordered. 

New tlaial. 

ALLEN, J., concurring: I believe in the enforcement of the prohibi- 
tion law, as I do in the enforcement of all law; but I cannot agree to 
convict of one effense when the defendant is charged with another, be- 
cause intoxicating liquors are the subject of investigation. 

The Search and Seizure Law (ch. 44, Laws 1913, sec. 2)  says: "It 
shall be unlawful for any person to have or keep in his possession, for 
the purpose of sale, any spirituous, vinous, or male liquors." 

The charge in the warrant is that the defendant "did unlawfully and 
willfully have in his possession l l f h  gallons of whiskey for sale." 

The warrant follows tlie language of the statute, and there can be 
no doubt that the defendant was charged with a violation of the act 
of 1913. Rut if there is any doubt about the charge against the defend- 
ant, there i q  none as to how he was tried, because the presiding judge, in  
his charge to the jury, said: '(Gentlemen of the jury: The defendant, 
Zip Wilkerson, is indicted here, charged with the violation of an act 
passed by the General Assembly in 1913, known as the Search and 
Seizure Law. He is charged in the bill as having in his possession for 
the purpose of sale more than one gallon of liquor." 

He  then charged the jury as to the effect under the act of 1913 of 
the prima facie case made by the possession of more than one gallon of 
intoxicating liquors; and of this charge the Attorney-General, who prose- 
cutes in behalf of the State, says in his brief: "Under the decisions of 
this Court, there was error in this instruction. 8. v. Barrett, 138 N. C., 
645; S. v. McIntyre, 139 N. C., 600; S. v. Dowdy, 145 N. C., 432; 8. 
v. Duwn, 158 N. C., 654; 8. v. ~Vostella, 159 N. C., 461." 

All of these cases, cited by the Attorney-General to show that 
(446) the charge of his Honor was erroneous, were concurred in by the 

Chief Jusfice. 
I t  is certain, therefore, if the rule upon which the opinion of the 

Court rests was adopted in an ill-advised moment to accord with a highly 
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technical conception of the doctrine laid down by a text-writer, and is  
a mere metaphysical proposition, it has been reiterated time and again, 
with the consent of all the members of the Court; and as it has been 
used at  least twice (5. v. B a r r e t t ;  8. 21. Dowdy) for the conviction of 
those charged with violating the prohibition law, it is hardly fa i r  or 
legal to change i t  now to enable the State to convict under one statute, 
when the defendant is charged under another. 

The defendant has not been charged with an offense under the Club 
Act of 1911, nor has he been tried under that act, and there is no con- 
tention that he was tried according to law, as heretofore declared by this 
Court, under the Search and Seizure Law of 1913. 

I t  should be kept in mind that neither life, nor limb, nor liberty, nor 
property, has any security or abiding place except by adhering to the Con- 
stitution, and that it provides that, "In all criminal proceedings every 
man has the right to be informed of the accusation against him"; that 
*'No man shall be put to answer any criminal charge, except as herein- 
after allowed, but by indictment," etc. ; that "No man ought to be taken, 
imprisoned, or disseized of his freehold, liberties, or privileges, or out- 
lawed or exiled, or in any manner deprived of his life, liberty, or 
property, but by the l a v  of the land"; and that if a citizen can be tried 
in the Superior Court before a jury, and when he has been tried illegally, 
can be convicted here, without a jury, of another and different charge, the 
safeguards of the Constitution amount to nothing. 

CLARK, C. J., dissenting: The warrant in this case charges that the 
defendant "did unlawfully and willfully have in his possession 1135 
gallon. of whiskey for sale." There is no reference to any particular 
statute. 

U p m  the defendant's own evidence, he had in possession 11 (447) 
gallons of mhiskey, for which he had been paid in advance, and 
which in return for the money lie tras to divide out among ten 
men. Upon this, the judge should hare simply told the jury that if 
they belicvcd the defendant's testimony, he was guilty. Anything that 
the judge said other than this was simply surplusage, harmless and 
immaterial, for upon the defendant's own testimony the verdict of 
guilty was correct, and should be sustained. 

We can pass by, for the present, the exception to the judge's charge 
on the effect of a prima facie case. I f  the instruction was erroneous, i t  
was harmlesr, for upon the defendant's own showing the judge should - 
have charged the jury to find him guilty. On the stand, the defendant 
testified that he had in his possession 11 gallons of whiskey in three 
kegs; that for a fee of $2.50 he went to Virginia and bought this whiskey 
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in bulk; that he brought i t  back to North Carolina and was going to 
divide and deliver it to the ten men who had "chipped in" $2.50 each 
to buy i t  with, when he was arrested. The possession of the whiskey 
and his purpose in  having i t  are thus admitted. 
8. u. Jolznsofi, 139 N.  U., 641, is ezactly in point. There Johnson 

agreed to go from Charlotte to Salisbury and get half a gallon of 
whiskey, bring it back to Charlotte and deliver i t  to Brown, who before 
he left Charlotte paid him $1, the purchase price of whiskey. Brown,  
J., said: "We think the facts set out in the special verdict disclose 
an  agreement or contract to deliver to Tom Brown half a gallon of 
whiskey, entered into in  the city of Charlotte on 15 July by the defend- 
ant, and a receipt of the agreed price; also a deliver of the whiskey 
next morning, in pursuance of agreement. These facts constitute a sale 
of liquor upon the part of the defendant within the prohibition 
territory." 

T h i s  i s  ezactly the case here. The defendant received the money from 
the other parties, to go to Virginia, where he got the whiskey in  bulk 
and brought i t  back for the purpose of dividing it and delivering i t  
to the several purchasers, according to contract. I f ,  as the Court said 
in  S. v. Johnson, supra, "These facts constitute the sale of liquor" after 

the delivery, then unquestionably, having i t  in  possession for such 
(448) purpose is having i t  '(in possession for sale." 

The question, therefore, taking defendant's testimony as true, 
is, when a number of persons have raised a fund and put i t  in the 
hands of an agent to buy whiskey, and he has such whiskey in  his posses- 
sion, to be afterwards divided out by him to them in proportion to the 
money that each had paid in, whether this is having it i n  possession for 
an illegal purpose. 

The identical question mas raised in S. v. Colonial Club, 154 N. C., 
177, and the Court there held by a vote of three to two that this did 
not constitute "having liquor in possession for the purpose of sale." 
The Legislature at  the first ensuing session enacted (Laws 1911, ch. 
133) that such a condition should constitute having liquor in  possession 
for an illegal purpose, and a misdemeanor. That is conclusive of this 
case. 

Chapter 133, Laws 1911, provides as follows (leaving out the verbiage 
which is not pertinent to this defendant) : "Any corporation, club, 
association, person or persons that shall directly or indirectly . . . in 
any manner aid in keeping . . . a clubroom or other place [here a 
buggy] where intoxicating liquors are received, kep t ,  or stored, for 
barter, sale, exchange, dist?.ibution o r  division, among the members of 
any S U C ~  club or association or aggregation of persons by any means 
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whatever, or that shall act as agents  in o r d e ~ i n g ,  procu.m'ng, buy ing ,  stor- 
ing, or keeping intoxicating liquors for any such purpose, shall be 
guilty of a misdemeanor." Upon the defendant's evidence, he was an 
agent in procuring intoxicating loquor for sale or division among the 
aggregation of persons who furnish him the money for that purpose. 
H e  was therefore guilty of a niisdemeanor under said chapter. H e  had, 
in the language of the warrant, "unlawfully and willfully in  his posses- 
sion 11  gallons of whiskey," and was guilty of a misdemeanor under 
that chapter. I t  was mere surplusage to charge further that he had i t  
for sale. 

I t  is true that the title of the act is  "To prohibit the sale or handling 
of intoxicating liquors by clubs or associations." But the body of the 
act, as above stated, is broader, and makes i t  a misdemeanor for  
any agent to procure intoxicating liquor for distribution or divi- (449) 
sion among the members of any aggregation of persons. 

There is no question of interstate commerce involved, as in S, v. 
W h i s c n a n t ,  149 N .  C., 515 (if indeed the latter case is law since the 
passage of the Webb-Kenyon Act). The whiskey was not ordered from 
a Virginia house. When the whiskey was delivered to the defendant in 
Virginia he received the full title to the property. Under his contract 
made in North Carolina, and to be performed in North Carolina, he 
took the whiskey home with him, and i t  was found in  his possession 
in  this State, and he admitted that he had it for the purpose of division 
among the ten men who had paid him the money, which act was to be 
done here. I t  makes no difference that they paid him in  advance. The 
sale mas not completed until a division among the aggregation of 
persons for whom he had bought the whiskey. No one of them had any 
title or ownership in the whiskey till such partition should be made, 
and he had it in possession for the unlawful purpose of a sale by means 
of such division. 

There could be but one inference from the evidence, and the judge 
might well have charged the jury that if they believe the evidence to 
return a verdict of guilty. S. v .  R. R., 149 N. C., 508. 

I n  S. v. H e r r i n g ,  145 N.  C., 418, the Court held ( H o k e ,  J.) that taking 
orders and procuring whiskey to be thereafter delivered to the parties 
who had furnished the agent with the money for such purchase made 
the defendant guilty of a sale if the whiskey was delivered. I t  follows 
that if the whiskey is intercepted before the division and delivery, such 
agent is guilty of '(having it in possession for sale." 

I n  S. v. Burchfield, 149 N. C., the Court held ( W a l k e r ,  J.) that 
under Revisal, 3534, it was a misdemeanor for any one "to procure for or . 
deliver spirituous liquors to another, and that such agent was punish- 
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able even though he had no interest in the sale other than as agent of 
the pnrchaser, and that his acting solely as agent for the buyer was 
no defense." 

I t  follows that upon the defendant's own testimony he was 
(450) guilty of a misdemeanor, both under Revisal, 3534, and Laws 

1911, ch. 133. 
I t  is therefore unnecessary to review the charge of the court as to 

the effect of p r i m a  facie  evidence. I t  is certain that the judge's charge 
was correct under the uniform rulings of this Court until a very recent 
period, when the Court, in what may be well termed an ill-advised 
moment, changed its former clear ruling to accord with a highly technical 
conception of the doctrine laid down by a text-writer. I t  may well be 
doubted if any jury has ever been impaneled in North Carolina which 
would be affected by the differeuce in the formula, whether that for- 
merly in use or that which is now considered more correct is used. I n  this 
day, when the American Bar  Association and the demands of a practical 
age, and indeed the opinion of all the leading courts, are in favor of 
abolishing useless distinctions which can be of no use in the better ad- 
ministration of justice, it is unfortunate that stress should be laid upon 
this. I t  mould be well to return to the older and more logical formula, 
or at  least to hold that the variance is immaterial, for the difference 
can never be understood or appreciated by a jury, whose object should 
be simply to ascertain the real {acts of the controrersy submitted to them. 

But whatever may be said in favor of the change which has been 
made, the failure to use i t  was absolutely immaterial in this case, for 
upon the defendant's own testimony he is guilty of a misdemeanor 
embraced within the t e r q  of the warrant, ('the unlawful possession of 
the 11 gallons of whiskey." The defendant testified that he had i t  in 
possession, undivided, for the purpose of division and distribution. 
The judge charged the jury that they must find beyond a reasonable 
doubt the facts, which he recited and which under the statute would 
"constitute p r i m a  facie evidence," and added that "if they found those 
facts beyond a reasonable doubt, then the duty was on the defendant 
to go forward and satisfy the jury by the greater weight of the evidence 
that he did not h a ~ e  such liquor in his possession for the purpose of sale." 
This was the long recognized and logical method of expressing to the 

jury the legislative meaning of a p r i m a  facie case. There is no 
(451) logical ground to contest its correctness. I t  can only be criticised 

on highly metaphysical grounds. 
There is nothing in  the Constitution which consecrates this or any 

other technicality or formula. The repetition of an error which has 
been found injurious or unnecessary does not make it any less harmful. 
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H o k e  v. I Ienderson,  13 N .  C., 1, had been repeated countless times and 
endured for seventy years. But i t  was founded in error, and, like all 
other errors, was fated to pass away. Mia1 v. El l ing ton ,  134 N .  C., 131. 
The same is true of many other decisions which have been reversed. 
Most technicalities that prove harmful are abolished by legislation, be- 
cause the courts are very slow in reforms of this kind. I n  the present 
case the formula used by the judge below is in accordance with that 
which was recognized thoroughout this State till a very short time ago, 
and no harm, but great good, would follow a return to our former 
rulings on that subject. The public policy of a State is expressed by the 
lawmaking power, and the sole object of the courts should be to con- 
strue and execute the law in the spirit in which it was enacted. The 
only way to enforce the law is to enforce it, and in its integrity. 

I n  this State the defendant made the contract to furnish ten men with 
whiskey; in this State they paid him the money for i t ;  in this State 
he had the whiskey ready to divide and deliver to them. I s  there no 
law yet that makes possession of whiskey under these circumstances 
"unlawful and willful," as charged in this warrant? 

To small avail is the act of the General Assembly of 1908 and its 
approval on a refrendum, and to small avail are the acts of Congress 
and the subsequent acts, both State and Federal, curing all defects 
discovered by the courts, if'this transaction can escape the condemnation 
of the law. There was one who said he could "drive a coach and six 
through any act of Parliament." I t  seems that legislators and Congress- 
men are still unable to use language effectively to express their mean- 
ing when that language is subjected to the critical eyes of courts. 

C i t c d :  S. T .  Russel l ,  post, 485, 486, 489; S. v. Denton ,  post, 532; 
8. v. Lee,  post, 535, 537; T r u s t  Co.  v. B a n k ,  166 N. C., 117; Ilarzes v. 
S h n p i r o ,  168 N .  C., 35; S. 2). Dacis ,  ib., 145; X. v. Bai ley ,  ib., 170; 
S. v. R. R., 169 N. C., 302; Tn re.  Al lred,  170 N .  C., 160; Drainage 
Cornrnrs i). XitclzeZZ, ih. ,  326; 8. v. Blaun t ia ,  ib., 750; S. v. Randal l ,  ib., 
758 ; 8. v. C a t k e y ,  ib., 796. 

STATE v. WALTER SPEAR. 
(452) 

(Filed 5 November, 1913.) 

1. Burglary-Felonious IntentPunctuation-Interpretation of St,atutas. 
In order to convict, under Revisal, sec. 3333, of any of the offenses 

therein enumerated, it is necessary to show that the breaking into the 
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dwelling, etc., of another was done "with the intent to commit a felony 
or other infamous crime therein." 

2. Verdicts-Burglary-Felonious IntentJudgments-Acquittal. 
Upon a trial under an indictment for burglary, the jury was instructed 

by the court that, under the evidence, their verdict should be guilty 
thereof in the first degree; or of breaking into the dwelling-house of 
another otherwise than by a burglarious breaking; or not guilty. The 
verdict rendered was that "the defendant (was) guilty of housebreaking, 
with no intent to.commit a felony": Held, the verdict was equivalent to 
an acquittal, under section 3333, Revisal, upon which judgment of not 
guilty should have been entered by the court, and the defendant dis- 
charged. 

CLARK, C. J., dissenting. 

APPEAL by defendant from Lane, J., at July Term, 1913, of FORSYTH. 
This was indictment for capital offense of burglary. There was evi- 

dence on the part of the State tending to support the charge as made. 
Evidence contra on part of defendant. The coul't, among other things, 
charged the jury that on the bill of indictment and testimony they could 
render either of three verdicts : 

1. Guilty of burglary in the first degree. 
2. Guilty of breaking and entering the dwelling-house of another 

otherwise than by burglarious breaking. Revisal, sec. 3333. 
3. Not guilty. 
The jury rendered the following verdict: 
"We, the jury, find the defendant guilty of housebreaking, with no 

intent to commit a felony. The jury especially asks the mercy of the 
court." 

On the verdict there was motion to discharge prisoner as on 
(453) verdict of acquittal. Motion overruled, and defendant excepted. 

His  Honor being of opinion that the verdict as rendered amounted 
to a conviction of the second offense under section 3333,. Revisal, 
sentenced the prisoner to twelve months on the public roads, and defend- 
ant excepted and appealed. 

Atforney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

Watsor~, Buxton $ Watson for defendant. 

HOKE, J., after stating the case: Section 3333 of the Revisal is 
in the following words: "If any person shall break or enter a dwelling- 
house of another otherwise than by a burglarious breaking; or shall 
break and enter a storehouse, shop, warehouse, banking house, counting 
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house, or other building, where any merchandise, chattel, money, valuable 
securety, or other personal property shall be; or shall break and enter 
any uninhabited house, with intent to commit a felony or other infa- 
mous mime therein; every such person shall be guilty of a felony, 
and imprisoned in  the State's Prison or county jail not less than four 
months, nor more than ten years." 

So fa r  as the form is  concerned, it has been held that under an indict- 
ment charging the capital crime of burglary, a conviction may be had 
of the offense constituted and described in this section of the Revisal, 
and the question presented by this appeal is on the proper significance 
of the verdict rendered by the jury. This same law is in  The Code of 
1883, sec. 996, except that in the clause in secticm 996, "or shall break 
and enter any uninhabited houae with intent to commit a felony or other 
infamous crime therein," there is a semicolon between the words "unin- 
habited house" and the words "with intent to commit a felony,'' instead 
of a comma, the divisional pause in the present law. Co~istruing the 
law as it appeared in section 996 of The Code, the Court has expressly 
held that the "intent to commit a felony or other infamous crime" was 
an essential ingredient of the offense (8. v. Christmas, 101 N. C., 749 ; 
S. v. McRride, 97 N. C., 393), and me are of opinion that a like con- 
struction should prevail in reference to the present statute. I f  the 
Legislature had intended that the criminal purpose specified 
should be confined to the last substantive clause of the statute, (454) 
to wit, the "breaking into an uninhabited house," there was 
no occasion for a pause of any kind between these words and the criminal 
intent which follows; as a matter of strict interpretation, a comma as 
well as a semicolon would senre to prevent such a meaning and 
to attach the intent to all of the former clauses of the section. And 
if there were doubt about this as a mere matter of punctuation, the 
character of the offense and serious nature of the punishment would 
impel the Court to its present conclusion. This section of the Revisal 
is grouped with the crime of burglary and other kindred offenses in 
which the technical "breaking" may be effected by lifting a latch or the 
turning of a knob, the house being oth~rnrise closed (Clark's CriminaI 
Law (2  Ed.), p. 262) ; and i t  cannot be that the Legislature had any 
purpose to make i t  a felony where a wayfarer or a neighbor had so 
entered an unlocked shop or warehouse, seeking shelter from a storm 
or other hindrance. 

-Again, the first portion of this section is in the disjunctive, "If any 
one shall break or enter the dwelling-house of another," the design 
evidently being to afford greater protection to the dwelling, and to 
hold such an entry a crime in itself, detached from the felonious intent 
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in the later clause of the law, would make it a crinunal offense to 
enter the dwelling of another for the most innocent purpose, even to 
make a social call. I t  is clear, therefore, that the present statute should 
receive the same construction as the former; that the crime is only 
committed when the houses designated are entered or broken into "with 
illtent to commit a felony or other infamous crime therein"; and the 
verdict of the jury having negatived this, an essential feature of the 
crime, amounts to a verdict of not guilty. 

I t  was not controverted on the argument for the State that this 
was the proper construction of the statue, but it was insisted that the 
verdict of the jury was irresponsive and insensate, and this being true, 
that the prisoner should be held for further trial on the present bill. 

I n  Clark's Criminal Procedure, y. 486, i t  is said: "A verdict 
(455) is not bad for informality or clerical errors in the language of 

it, if it is such that it can be clearly seen what is intended. I t  
is to have a reasonable intendment, and it is to receive a reasonable 
construction, and must not be avoided except from necessity." 

As far back as '7 N. C., 571, 8. v. John dwington, this principle 
was applied to a case where a defendant was indicted for horse stealing, 
and ('the jury returned a verdict that the prisoner was not guilty of 
the felony and horse stealing, but guilty of a trespass. The trial court 
desired them to reconsider their verdict and say guilty or not guilty, and 
no more, and the jury thereupon retired and returned a rerdict of 
guilty generally," and the Supreme Court- on appeal ordered that the 
first finding of the jury be recorded as their verdict and the prisoner 
discharged; and in that case it was held further, "That whenever a 
prisoneE in terms or effect is acquitted by the jury, the verdict as re- 
turned by them should be recorded." This decision was referred to in 
terms of approval in S. v. Godwin, 138 N .  C., 586, and Tyas again 
applied in the subsequent case of 19. v. Whiserbant, 149 N. C., 515. 

I n  the present case, the jury having expressly negatived the existence 
of any criminal intent on the part of the prisoner, and this, as we have 
seen, being an essential constituent of the offense charged, i t  must be 
held as the correct deduction from these decisions that the verdict is 
on of acquittal, and the inotion of the prisoner for his discharge should 
have been allowcd. 

We hare been referred to S. v. Hooker, 145 N .  C., 582, as an authority 
directly opposed to our present position; but an examination of that 
case will disclose that this is not necessarily true. I n  Hooker's case 
the defendant had been acquitted on an indictment for larceny of 
certain goods, and he was then tried on a bill for breaking into a store 
with intent to steal the goods, and was convicted. On appeal, the question 
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chiefly presented was whether the defendant's plea of former acquittal 
should be allowcd by reason of the first verdict. The plea was held 
bad on the ground that these were tn~o  entirely separate and 
distinct offenses, and the acquittal of one was therefore no bar (456) 
to the prosecution of the other. Having rested the decision on 
t h ~ t  ground, there mas no cause to further construe the statute, and the 
portion of the opinion saying that the words of the present statute, "with 
intent to commit a felony or other infamous crime therein," should 
only apply to a "breaking into an uninhabited house," may well be 
considered as obiter dictum. As an authoritative construction of the 
statute, the position is not approvcd. 

Reversed. 

CLARK, C. J., dissenting: Revisal, 3269, provides: '(Upon the trial 
of any indictment the prisoner may be convicted of the crime charged 
therein, or of a less degree of the same crime, or of an attempt to 
commit the crime so charged, or of an attempt to commit a less degree 
of the same crime." 

Revisal, 3333, under the sub-title "Burglary," provides: ('If any person 
shall break or enter a dwelling-house of another otherwise than by 
a burglarious breaking; or shall break and enter a storehouse, shop, 
warehouse, banking house, counting house, or other building, where any 
merchandise, chattel, money, valuable security, or other personal property 
shall be; or shall break and enter any uninhabited house, with intent to 
commit a felony or other infamous crime therein; every such person 
shall be guilty of a felony." 

I t  mill thus be seen that this section denounces three distinct classes 
of offenses, which classes are separated appropriately by a semicolon. 
Each of these offenses is a lesser degree of the offense of burglary 
being found, as stated, in the subtitle appropriated to that offense. 
Clark Cr. Law, 269. 

The jury for their verdict found the defendant ('guilty of housebreak- 
ing, with no intent to commit a felony." This brings the offense exactly 
under the second class of offenses marked out in section 3333, in which 
no intent to commit a felony is required. S. v. Hooker; 145 N. C., 581. 
The verdict distinguishes this offense from the first class of offenses in 
Revisal, 3333, by its not being termed a "dwelling-house," and distin- 
guishes it from rhe third class of offenses which enibraces only 
breaking into "an uninhabited house with intent to commit a (457) 
felony." 

The verdict is therefore clearly a conaiction of the offense of breaking 
into a housq without such intent, which constitutes the second class of 
offenses, above set out. 

365 
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Under section 3269, this being a less degree of the crime, the defend- 
ant was properly convicted upon the evidence, under the charge for 
burglary. S. v. Fleming, 107 N.  C., 909. So it has been held that under 
an indictment for murder the conviction can be of murder in  the first 
degree, of murder in the second degree, of manslaughter, of an assault 
and battery, or even of a simple assault. S. v. Flemilzg, supra. Inde-ed, 
under an indictment for burglary the prisoner can be convicted of 
larceny. S. v. Grisham, 2 N .  C., 13;  8. v. Allen, 11 N. C., 356. These 
decisions were at  common law and before the passage of our present 
statute. Revisal, 3289. 

Indeed, this very case has already been decided in S. v. Hooker, 145 
N. C., 581, where the Court held that the offenses charged in the second 
class of section 3333, under which this verdict comes, if the words "with 
intent to commit larceny" were inserted, they mere "surplusage," because 
66 unnecessary to be proven," and any proof offered of such intent was 
merely "irrelevant and harmless." I t  follows, therefore, that the jury 
finding "no intent to commit a felony" cannot vitiate the verdict when 
the verdict would be good on a charge for this offense even if the indict- 
ment had contained those words and insufficient proof of intent was 
offered. This for the very simple reason that the offense of "breaking 
and entering a house" is complete without any felonious intent. I t  fol- 
lows, therefore, that a verdict of "guilty of housebreaking," adding, 
"with no intent to commit a felony," is simply finding every element 
that the subsection charges to constitute the crime. This addition to the 
verdict i~ the merest surplusage, and neither the judge below nor jury 
are chargeable with a miscarriage of justice in turning loose a man 
found "guilty of housebreaking." 

As construed by the Court, i t  is no offense in  this State to 
(458) unlawfully and willfully "break and enter the dwelling of an- 

other otherwise than by burglarious breaking," or to "break and 
enter any other house where there is valuable property," without show- 
ing further that there was an intent to commit a felony therein; which 
is not easy to show, and which the law does not require to be shown. 
The statute, as written (Revisal, 3333), requires such intent only when 
there is the otherwise comparatively harmless act of breaking>and enter- 
ing an uninhabited house. 

366 
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STATE v. JOHN FOGLEMAN. 

(Filed 5 November, 1913.) 

1. Court's Discretion-Tl'itnesses Recalled-Appeal and Error. 
Where a witness i n  an action has been examined and cross-examined, 

i t  is  within the discretion of the trial judge to permit his recall a t  the 
request of one of the parties, and his refusal to  do so is not reviewable 
on appeal. 

2. Homicide-Outside Influences-Appeals to Feelings-Trials-Instructions. 
Where upon the trial for murder the circumstances warrant it, it is  

not error for the judge to instruct the jury that  the father and mother 
of the prisoner had a right to be in court, but that  the  jury should not 
consider them, i t  appearing from his further charge that  this instruc- 
tion was to eliminate any appeals to the feelings of the jury in their 
behalf, in  making up their verdict. 

3. Trials-Statement of Contentions-Objections-Appeal and Error-Prac- 
tice. 

An incorrect statement by the trial judge of a contention of the ap- 
pellant will not be held for error when it  does not appear that  his 
counsel called i t  to  the attention of the  court a t  the time and that  the 
judge failed or  refused to make the proper correction. 

4. Homicide-Facts at I~sue-Evidence-Killing by Another. 
The question a t  issue upon a trial for murder, where the killing is  

denied by the prisoner, is whether the prisoner killed the deceased a s  
alleged, and i t  is  not allowable to show by circumstances or insinua- 
tions that  some one else had done so. 

5. Homicide-T\'itnesses-Father and Hother-Weight of Evidence-Trial- 
Instructions. 

Where upon a trial for murder the father and mother of the prisoner 
have testified in his behalf, an instruction to the jury is proper that 
they may consider the relationship, partiality, and the effect of the 
prisoner's conviction on the witnesses, and then to ascertain what in- 
fluence that  would have on the truthfulness of their evidence, and to 
ascertain, under all the circumstances, the weight this testimony should 
be given. 

6. Homicide-Murder-Defendant a Witness-Trials-Instructions-Weight 
of Evidence. 

Where upon a trial for murder the prisoner has testified in his own 
behalf, i t  is not error for the judge to comment upon the history of 
such evidence before 1881, when i t  was inadmissible, and afterwards, it 
appearing that he immediately thereafter correctly charged a s  to the 
scrutiny testimony of this character should be subjected to by them, 
and that  after considering it  the jury should determine, as  best they 
could, his  interest i n  the result, and then to give his testimony that  
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weight and effect which, under all the circumstances, they thought it 
entitled to; and should they believe the prisoner told the truth, it 
was their duty to give "his testimony the same weight and effect you 
would give to the testimony of any disinterested witness." 

WALKER, J., concurring in results. BROTTN, J., concurs in concurring 
opinion. 

(459) APPE-AL by defendant from Lane, J., at July Tern?, 1913, of 
FORSYTHE. 

Attorney-General Bickett for the State. 
John A. Ba~ringer and ST'. P. Bynum for prisoner. 

CLARK, C. J. The defendant was convicted of murder in the second 
degree. The homicide occurred in Greensboro on the night of 9 April, 
1913. The deceased and the prisoner had been drinking, and just before 
the homicide mere arguing and tussling. The deceased was crossing the 
street near an electric light, the prisoner following closely behind, when, 
as several testified, the latter, taking a pistol from his right-hand pocket, 
fired i t  at the deceased, who walked on a few steps and fell. This the 
prisoner denied. The wound was on the left side of the head, near the 

back. The prisoner was engaged in business in the city, and the 
(460) officers being unable to find him the next morning, went out to 

his father's house, about 6 miles from town, and found him in 
the woods about 300 or 400 yards from the house. He  had a bedquilt 
and overcoat with him and was getting up from the quilt. This was 
between 11 and 12 o'clock. The prisoner testified that he was near the 
place of the homicide a t  the time of the shooting, and heard the shot, 
hu t  denied that he fired it. H e  admitted that he had been indicted sev- 
eral times for retailing; that the shooting took place about ten days 
after the last trial, and a number of such cases were still pending against 
him. There was evidence tending to show that the deceased was sup- 
posed to be a detective. 

The first exception is that after a witness had been examined by the 
State and cross-examined, and then again examined by the State and 
stood aside, the counsel for the prisoner asked permission to examine 
the witness on matters which had already been gone into by counsel on 
both sides, and the court "declined to allow the question, as a matter of 
discretion." This mas in the discretion of the court. X. v. Groves, 119 
N .  C., 822; S. v. Jimmerson, 118 N. C., 1173; Xutton v. Waltem, ib., 
495; Olive v. Olive, 95 K. C., 486; Pain v. Pain, 80 N .  C., 322. 

I n  the latest case, In re Abee, 146 N.  C., 273, the Court said that the 
recalling of witnesses for further examination is a matter resting in  the 
discretion of the t ~ i a l  judge, and is not subject to review. 

368 
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The prisoner excepted to the following charge: "The prisoner's 
mother and father had a perfect right to come in the courthouse and 
manifest an interest in his defense. But you have no right, in making 
up your verdict, to take them into consideration at  all." This, however, 
must be read in connection with the context. The court just before this 
had said : '(The wife of the deceased has been before you as an exhibit, 
and the mother and father of the prisoner have been before you all they 
could, and appeals have been made to you to take into consideration 
their feelings i n  making out your verdict, and the effect i t  would have 
upon them. Mrs. Tucker (the wife of the deceased) had a per- 
fect right to come into the courthouse and manifest an interest (461) 
in  this prosecution." And just after the paragraph above ex- 
cepted to, the court said: "You are sworn to decide this case according 
to the evidence, and not according to sympathy or feeling for anybody 
a t  all." 

The court was not referring to the testimony which had been given 
by the father and mother of the prisoner, but was properly warning the 
jury against being influenced in  their verdict by sympathy for either 
side. As Chief Justice ~ W e ~ ~ i r n o n  said, the '(judge is not a mere moder- 
ator, but he is an integral and essential part of the court, and should 
see that justice is impartially administered." 

Exception 3 is because the judge stated one of the contentions of the 
prisoner's counsel. I t  does not appear from the case on appeal that 
this was an incorrect statement or that it prejudiced the prisoner, but 
it has been held that if the court does not correctly state such conten- 
tion, it is the duty of counsel at the time to call the matter to the atten- 
tion of the court or i t  will not be considered on appeal. Jeffress v. R. R., 
158 N. C., 215; S. v. Cox, 153 N. C., 638. 

Exception 4 is to the following charge: "It is not allowable when 
one man is charged with a crime to show by circumstances or insinua- 
tions that some one else killed deceased." The charge was correct. I t  
is not a question of some one else killing him, but whether the prisoner 
killed the deceasd or not. 

In  8. v. Lonzhe~t,  93  N. C., 623, it was held that evidence cannot be 
admitted to show that a third party had malice to the deceased, a niotive 
to take his life, opportunity to do so, and had threatened to do so. I n  
that case X. v. Davis, 77 N. C., 483, to the same effect is quoted. 

The prisoner further excepts because the court charged the jury: 
''When you come to consider the testimony of his father and mother, 
i t  is your duty to consider their relationship to him, their partiality to 
him, and the effect that it would hare on them to have him convicted; 
and then ascertain as best you can what influence that would have upon 
the truthfulness of their testimony, and then give to the testimony of 
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(462) each one that weight and effect which under all the circumstances 
you think he is entitled." 

We find no error in this instruction. I t  calls fairly to the attention 
of the jury the attendant circumstances which might bias their testi- 
mony, and left the jury to judge what weight and effect they should 
give it. 

The last exception is that the court cha~ged the jury: "When you 
come to consider the testimony of the prisoner, you must remember that 
prior to 1881 the law did not regard the testimony of a man charged 
with a crime as fit to go before the jury, but they found that there were 
some very hard cases, and in order to obviate any trouble of that sort, 
in 1881, the Legislature very properly passed a law allowing anybody 
charged with a crime, even though a conviction would forfeit his life, 
to go upon the witness stand and testify in his own behalf." This was 
merely the history of the legislation on this subject, and the court added 
immediately, "but at  the same time the law imposes upon the jurors the 
duty of carefully scrutinizing his testimony and, after considering it, 
to determine as best they can what influence his interest in the result 
of the prosecution mill have upon his testimony, and then give to his 
testimony that weight and effect which under all the circumstances you 
and your conscience think it is entitled to. I f  you think he told the 
truth, it is your duty to give to his testimony the same weight and effect 
you would to the testimony of any disinterested witness." This instruc- 
tion is correct. S. 1;. Byers, 100 N. C., 512, and cases there cited and 
citations to that case, in Anno. Ed. 

No error. 

WALKER, J., concurring in the result: I think the opinion of the 
Court in this case etates the correct rule with respect to the credit a 
jury should give to a witness likely to be biased by his interest in the 
cause or his relation to i t  or to the parties, when i t  says: "The prisoner 
further excepts because the court bharged the jury: 'When you come 

to consider the testimony of his father and mother, i t  is your duty 
(463) to consider their relationship to him, their partiality to him, and 

the effect that i t  would have on them to have him convicted; and 
then ascertain as best you can what influence that would have upon the 
truthfulness of their testimony, and then give to the testimony of each 
one that weight and effect which under all the circumstances you think 
h e  is entitled.' We find no error in this instruction. I t  calls fairllv to 
the attention of the jury the attendant circumstances which might bias 
their testimony and left the jury to judge what weight and effect they 
should give it." This, as I understand the law, and have always under- 
stood it, is substantially the correct rule. It provides against undue 
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influence upon the jury by bias, and, at  the same time, gives to the testi- 
mony of the interested witness its proper weight, if not thus influenced, 
and also subjects i t  to further examination and scrutiny by the jury, as 
regards any other circumstance, such as character, demeanor, oppor- 
tunity for knowledge, and so forth, which may be calculated to strengthen 
or weaken it, so that finally the jury, upon full consideration of them 
all, may intelligently consider the testimony and extract the truth from 
it. I also concur in this statement, when referring to the defendant's 
own testimony: "The law imposes upon the jurors the duty of carefully 
scrutinizing his testimony, and, after considering it, to detern~ine as 
best they can what influence his interest in the result of the prosecution 
will have upon his testin~ony, and then give to his testimony that weight 
and effect which under all the circumstances you and your conscience 
think i t  is entitled to." I do not assent to the qualification of i t  in  these 
words: "If you think he told the truth, it is your duty to give to his 
testiniony the same weight and effect you would to the testimony of any 
distinterested witness." I f  the jury find that a witness has told the 
truth, they should, of course, decide according to his testimony, without 
the necessity of any comparison with others. The truth is what they 
are required to find. I f  it is meant that if they find that the witness 
was not influenced by his natural bias, they should give his testimony 
the same weight and effect as the testimony of the other witnesses who 
are disinterested and impartial (and that is what I suppose is 
meant), it is clearly erroneous, because, his bias remo~~ed, the (464) 
int~rested witness may still not be entitled to the same weight 
as the others, as they, by their greater intelligence, knowledge of the 
facts, demeanor in the witness box, and so forth, may have entitled 
themselves to the greater confidence of the jury and their testimony to 
greater weight. 

We had better follow the long line of precedents established by this 
Court throughout many years, and adopt the first rule stated in the 
opinion, without the added qualification. 8. v. IITaslz, 30 N. C., 35 ; S. v. 
Nat, 51 N. C., 114; Plymt v. Eoclenhnmer, 80 K. C., 205; 8. v. Eyers, 
100 N. C., 512; Hill v .  Sprinkle, 76 N. C., 353; 8 .  v. Vann, 162 S. C., 
534; S. v .  Graham, 133 N .  C., 652; Herndon I ! .  R. R., 162 N. C., 317, 
and numerous other cases decided by us to the same effect. 

The qualification of the rule, though, as made by the court below, was 
in favor of the defendant, and he, therefore, cannot complain. 

BROWN, J., concurs in this opinion. 

Cited: S. v. Lance, 166 N .  C., 413; Lloyd v. Venable, 168 N .  C., 536. 
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STATE v. CLEVE DANIELS. 

(Filed 12 November, 1913.) 

1. Trials-Continuance-Court's Discretion. 
The refusal of the trial judge to grant a continuance of a ease hecause 

of the absence of a witness is a matter within his discretion, and not 
reviewable on appeal unless this discretion has been abused; and where 
the trial is for murder in the first degree, and defended upon the theory 
that the prisoner was under the influence of a drug, a t  the time, which 
rendered him incapable of premeditation, and no evidence thereof has 
been offered, though it  appears that opportunity under the circum- 
stances was afforded, the refusal of a motion to continue far  the absence 
of a witness to testify a s  to this fact is  not reviewable. 

2. Homic ide -Nurder -Premed i ta t i on -Ev idence  for Jury. 
Where there was evidence that  the prisoner immediately before the 

homicide went up to a group of negroes, among whom was the deceased, 
and said, "What did you say, old nigger?" repeated the remark, after a 
silence, whereupon the deceased asked him to whom he was speaking, 
and the prisoner replied with an oath that he was speaking to him, the 
deceased, saying further, "I don't like you, nohow, and what i t  takes 
to kill you I got it," and then took a pistol from his pocket, fired twice 
a t  the deceased, snapping empty cartridges several times, the firing 
causing the death; that  the prisoner after the homicide expressed a 
regret that he had not had another shot a t  the deceased; and there 
was no evidence that  the prisoner a t  the time was drunk or under the 
influence of a drug, i t  is  held sufficient upon the question of deliberation 
and premeditation for conviction of murder in  the first degree. 8. v. 
McOormac, 116 N. C., 1036,, cited, approved, applied. 

(465) APPEAL by defendant from Bragazu, J., at May Term, 1913, 
of DURHAM. 

This is an indictment for murder, and the prisoner, being convicted of 
murder in the first degree, appealed from the sentence of death. 

The prisoner moved for a continuance on account of the absence of 
Richard Cash, who was with the prisoner before and a t  the time of the 
killing, and by whom he expected to prove that he was under the influ- 
ence of cocaine to such an extent that he was incapable of premeditation 
and deliberation. The motion mas overruled, and the prisoner excepted. 

The deceased, J i m  Dunnegan, was killed in the daytime in the city 
of Durham, on 26 January, 1913. 

E d  Gain, offered by the State, testified: "Was living, in January, 
1913, on Glendale Avenue in the northern part of the city of Durham; 
knew Cleve Daniels and J i m  Dunnegan. Had  known them for ten or 
fifteen years. J i m  Dunnegan is dead; was shot. Saw the shooting take 
place on Sunday; thinks deceased died on  Nonday morning. Went to 
the burial. Shooting took place about 50 yards from my house on Glen- 
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dale Avenue. I was about 10 feet away from them. Was standing up 
against a tree on that street before the shooting. Garland Smith, Aaron 
Hobbs, and Joe Hayes were with us. Saw J i m  Dunnegan and Robertson 
coming up from Corporation Street, coming towards where I was 
standing. They stopped and went to talking. These two joined (466) 
us and made six of us there in all. Clere Daniels and a white 
fellow named Cash mas on Geer Street a t  a house called Agnes Leathers', 
about 40 or 50 yards from where I was. Cleve Daniels went to Agnes 
Leathers' house, and afterwards he came to where we were standing. 
When he came up, Cleve Daniels says: 'What did you say, old nigger?' 
Never spoke to any one particularly; was talking to the whole crowd, 
and no one gave him any answer, and he said so a second time, 'What 
did you say, old nigger 2' J im Dunnegan asked him who he was talking 
to, and he said: 'I am talking to you, damn you. I don't like you, 
nohow, and what i t  takes to kill you I got it.' H e  pulled out his pistol 
and fired, and J im moved his leg like that;  and he shot again, and by 
that time J i m  grabbed his hand. H e  took his pistol out of his pocket 
and pointed i t  right level at J i m  Dunnegan. Don't know whether he 
hit him the first time or not; knew he hit  him on the second time, be- 
cause 'Ji in Dunnegan said so, then grabbed him. The shot hit him 
somewhere about the abdomen in  the direction the pistol was pointed. 
I t  was a black pistol. I think a Smith & Wesson. [Identifies the pistol, 
which is here offered in evidence.] Nothing had been said between J i m  
Dunnegan and Cleve Daniels before Daniels stepped up and asked the 
question, 'What did you say, old nigger?' Ji in Dunnegan had been with 
me about five minutes before Cleve Daniels came up. After the second 
shot, Jinl Dunnegan grabbed Cleve Daniels by the wrist, and after he 
caught his wrist he snapped three more times, but the pistol failed to 
go off. J i m  Dunnegan did not have any weapon, only he took the 
pistol away from Clere Daniels in the struggle. Afterwards Cleve 
Daniels got up and went down to his house about as fa r  as from 
here to the back side of the courthouse. J im Dunnegan lived on Cor- 
poration Street, about as far  as from here to the corner of Roxboro 
Street. The only other words spoken were, Aaron Hobbs, Cleve Daniels' 
brother, said to J im Dunnegan, 'Re has shot you once; why don't you 
beat hell out of him 2' J im Dunnegan did not do anything after 
he got Cleve Daniels down and struck him two or three times. (467)  
J i m  Dunnegan did not gpt his hand on Cleve Daniels until after 
the second shot was fired; they were about 6 feet apart then. J i m  
Dunnegan had both hands in his pocket. Cleve Daniels got the gun 
from back here somewhere [indicating his hip pocket]. H e  had on an 
overcoat. Don't know whether he got i t  out of his overcoat pocket or 
his hip pocket. When Cleve Daniels walked up, he said, 'What did you 
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say, old nigger?' and didn't anybody say anything to him, and then he 
a second time, and said, 'What did you say, old nigger?' and J im 

Dunnegan said, 'Who is he talking to?'  and Cleve Daniels said, 'I am 
talking to you, God damn you; I don't like you, nohow, and what i t  
takes to kill you, I got it.' Then he dre~w his pistol.'' 

Cross-examination : "The oath was not supplied. He  cursed when 
he told J i m  Dunnegan he did not like him, nohow. I told it at  the trial 
before. I don't know that I told that before. I know he cursed. Know 
there was a damn in the oath. Pistol was aimed a t  J im Dunnegan, and 
the shots were bam, bam-just like that;  in the same direction both 
times. J i m  Dunnegan did not catch hold of Cleve Daniels' hand after 
the first shot; did not tell that downstairs. Pistol was pointed in  t;he 
same direction both times, one shot right after the other, and the range 
of the pistol was not changed between the shots; pointed both times at  
J i m  Dunnegan; fired twice, and if both bullets left the pistol, it hit  him 
both times; did not @wear downstairs that J i m  Dunnegan ran to Cleve 
Daniels and said, 'Look! the negro shot me,' and grabbed him by the 
hand as he shot the second time. After he shot the second time, J im 
Dunnegan grabbed him. They had had no trouble a t  all, that I know 
of. Don't remember that he said, 'What did you say when I passed 
here before?' H e  went by the first time with Mr. Cash, but J i m  Dunne- 
gan was not there; only me, his brother, Garland Smith, and Joe Hayes 
were there. J i m  Dunnegan wasn't there. Don't know how long it was 
from the first time he went there until he came back. When Cleve 
Daniels first came by there, J i m  Dunngan wasn't there, and Aaron had 

two dogs playing or fighting, and Cleve Daniels came by there 
(468) and asked Garland Smith about the dogs, and told him he would 

get him when he came back, and J i m  Dunnegan wasn't anywhere 
about there. He  did not have any words before with J i m  Dunnegan. 
There was no trouble with Smith, only Cleve Daniels told Garland 
Smith he would fix him when he came back down there. Don't remem- 
ber the exact words; he told him something about fixing him, damn 
him, when he came back. Don't know what Clew Daniels' condition 
was. H e  did not look drunk to me. H e  did n6t look like he was under 
the influence of morphine or cocaine. H e  looked like he always looked. 
I have not had any trouble with Cleve Daniels; just had fusses like 
negroes always do. I did not dislike him. We are just as much friends 
as we always were. Did not have any trouble the day before that;  had 
just cut his hair on Saturday. I was over to his house on that Saturday. 
I have been up for taking money away from J i m  Strudwick and fighting 
seven or eight times. Did not get mad with Cleve Daniels the day I 
cut his hair. Cut his hair on Saturday." 

Redirect: "When Cleve Daniels passed by, Mr. Cash was with him, 
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and went about as far  as from here to the station-house before he came 
back. They were walking along." 

Bud Robertson, anohher witness, testified to substantially the same 
facts. 

Mary Holman, a sister of the deceased, testified that she went to the 
home of the prisoner after the shooting; "that Cleve Daniels was stand- 
ing on the porch with his wife, Bedie, as I walked up, and said, 'Cleve 
Daniels, what did you shoot J im Dunnegan for?'  and he said, 'I have 
not shot no damn Jim.' And I looked up and saw Mr. Stone and 
another man, and I said, 'There comes the policeman now.' At that 
time Cleve Daniels shot out of the door and went through the front door 
and out of the back do05 and tried to get over the fence. I saw him 
after they arrested him, and he said he wished he had gotten one more 
damn shot a t  the Dunnegan nigger." 

The prisoner requested his Honor to charge the jury that there waa 
no evidence of premeditation and deliberation, which was refused, and 
he excepted. 

Attorney-General Bickett and Assistant Attorney-Geaeral gal- ( 4 6 9 )  
vert for the State. 

J .  C. L. Harris. arm? JIa?ening, Iiitchin d2 Everett for defendant. 

ALLEN, J. We have given careful consideration to the entire record, 
and find no error in  the proceedings in the Superior Court. The motion 
for a continuance was addressed to the discretion of the court, and the 
ruling of his Honor, denying the motion, is not reviewable, unless there 
has been an abuse of discretion, and we find none. 

The killing was on the streets of Durham, in the daytime, in  the 
presence of several witnesses, and inmiediately before the shooting the 
prisoner was a t  the home of Agnes Leathers, and just after was at his 
own home with his wife. 

No evidence was offered by the prisoner, and nothing was developed 
upon the examination bf the witnesses for the State indicating that the 
prisoner was not in full possession of his faculties. 

His Honor was, therefore, fully justified in  concluding that, if the 
prisoner was under the influence of cocaine at the time i f  the killing, 
as he alleged, he could prove the fact by other witnesses, and that he was 
not dependent upon the evidence of Bud Cain, a fugitive from justice, 
who might never return. 

 here was, in our opinion, sufficient evidence of premeditation and 
deliberation to sustain a conviction of murder in  the first degree. - 

The absence of provocation, the preparation of a deadly weapon, the 
language used before the killing, "I am talking to you, damn you; I 
don't like you, nohow, and what i t  takes to kill you, I got it," and after, 
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"that he wished he had got one more damn shot at  the Dunnegan nig- 
ger," are circumstances tending to prove premeditation and delibera- 
tion, fit to be considered by the jury, and this evidence was submitted 
to them in a clear charge, which fully protected the rights of the 
prisoner. 

I n  S. v. McCormac, 116 N.  C., 1036, the Court says: "While pre- 
meditation and deliberation are not to be inferred as a matter of course 
from the want either of legal provocation or of proof of the use of pro- 

voking language, yet all such circumstances may be considered 
(470) by the jury in determining whether the testimony is inconsistelit 

with any other hypothesis than that the prisoner acted upon a 
deliberately formed purpose. 8. 21. Puller, 114 N.  C., 885. Kerr (in 
his work on Homicidq see. 72) says: 'The question whether there has 
been deliberation is not ordinarily capable of actual proof, but must be 
determined by the jury from the circumstances. I t  has been said that 
an act is done with deliberation, however long or short a time intervenes 
after the intent is formed and before i t  is executed, if the offender has 
an opportunity to recollect the offense.' The test is involved in the 
question whether the accused acted under the influence of ungovernable 
passion, or whether there was evidence of the exercise of reason and 
judgment. The conduct of the accused just before or immediately after 
the killing would tend a t  least to show the state of mind at the moment 
of inflicting the fatal mound. I n  passing upon the question whether 
the facts in a given case are sufficient to show beyond a reasonable doubt 
that the killing was done with deliberation and premeditation, while 
sudden passion aroused by provocation that would neither excuse nor 
mitigate to manslaughter the killing with a deadly weapon, is sufficient, 
if the homicide is committed under its immediate influence, yet the 
want of provocation, the preparation of a weapon, proof that there was 
no quarreling just before the killing, may be considered by the jury, 
with other circumstances, in determining mhether the act shall be at- 
tributed to sudden impulse or premeditated design." 

This case has been approved in 8. v. Lipscomb, 134 N. C., 694; S. 7 ~ .  

Daniel, 139 N.  C., 552; S. v. Stackhouse, 152 N.  C., 808, and in other 
cases. 

No error. 

Cited: S. v. McClure, 166 N.  C., 332; S. v. Cameron, ib., 384. 
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STATE v. THEODORE LUCAS. 
(471) 

(Filed 29 October, 1913. 

Self-defense may not be successfully maintained where the prisoner 
has wrongfully assaulted the deceased or provoked a fight resulting i n  
the latter's death. 

2. Same-Unproroked Bssanlt-Necessity to Kill-Trials-Questions for Jury. 
Where an assault is unprovoked and made with the intent and present 

ability to kill, the person assaulted is  not required to show that  he 
endeavored to withdraw from the conflict before making the necessary 
resistance to protect his life or save himself from great bodily harm, 
before taking the life of his assailant, though it is  otherwise if the 
assault is not felonious, for then he is  required to retreat to the wall, 
a s  far  as  consistent with his own safety; and i n  order to establish self- 
defense in either case, the necessity to kill is required to be shown; 
but in the first instance i t  is  to  be determined by the jury in  view of 
the fact that  the assailed may stand his ground, and in the other, in  
view of the fact that it  is  required that  he show that  he had retreated 
as  fa r  a s  consistent with his own safety. 

3. Instructions-Nurder-Self-defense. 
In this case it  is held that  the judge's erroneous instruction upon the 

doctrine of self-defense on a trial for murder was not cured by con- 
struing ' i t  with a former portion of his charge, such former portion 
referring in general terms to the doctrine of self-defense as  being a 
killing from necessity, and i t  is in the part objected to that he lays 
down the rule on the subject for the jury's guidance, and i t  is the only 
place he intends or  professes to do it. 

APPEAL by defendant from Ferguson, J., at  May Term, 1913, of 
CUMBERLAND. 

Indictment for murder. On the trial below i t  was proved that on 15 
March, 1912, in Cumberland County, the prisoner, Theodore Lucas, 
shot the deceased, Gilbert McDougal, with a pistol, inflicting wounds 
from which he shortly died. 

There was evidence on part of the State tending to show that a t  the 
time there was altercation between the prisoner and deceased, when the 
latter was seen to put his hand on the prisoner's shoulder, when the 
lattcr drew his weapon and fired the shots which resulted fatally, 
and there mas no adequate provocation or legal excuse for the (472) 
homicide on the part of the defense. 

The prisoner, witness in his own behalf, testified in part as follows: 
"I am the defendant in this action. I shot Gilbert NcDougal. When 
I shot him, he came up to me, he did, and asked me what was that about 
me sending for him not to come up there. H e  was a married man, and 
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I had done discussed the matter, and said they just couldn't be together 
so much, and I was the same as her brother. H e  made threats that he 
was going to get drunk, and what he was going to do to me. When I 
shot him he was making towards nie with a knife. H e  caught my arm. 
I was trying to keep him from striking me, and was running backwards, 
and the first time I shot him I shot myself through the arm. H e  struck 
a t  me and caught and pulled me this way, and I shot myself through 
the arm. H e  run me ten or fifteen steps after he was shot three times, 
and the last one he said: 'You damn son of a bitch, you better run. I f  
I get you I will kill you.' " 

There was other testimony from eye witnesses of the occurrence, tend- 
ing to support this statement and tending to show that the homicide 
was committed by the prisoner in his necessary self-defense. There 
was evidence also to the effect that a knife was found near the deceased 
when he fell, one witness saying when so found it was shut, and another 
that i t  was open. 

The court being of opinion that there was no evidence to justify a 
conviction of murder in the first degree, the case was submitted on mur- 
der in the second degree, manslaughter, or excusable homicide. 

There was verdict, Guilty of murder in second degree. Judgment, 
and prisoner excepted and appealed. 

Attorny-General Bickett and Assistant Attorney-General Galvert for 
the State. 

Shaw (e. McLean for defendant. 

(473) HOKE, J., after stating the case: Sf ter  charging the jury c o ~  
rectly as to murder in the second degree and manslaughter, the 

court below, in reference to the prisoner's claim of self-defense, stated 
the rule as follows: "But if you are satisfied he was without fault at  
the time, that he did not enter into the quarrel willingly, that he did 
not enter into the fight maliciously, but that, having entered into the 
fight, he quit it and went as far  as he could with safety, and was fol- 
lowed by the deceased and then pushed to the mall, and shot and killed 
the deceased, then he would be acting in self-defense"; and to this the 
prisoner duly excepted. 

I t  is held for law in this State that when an unprovoked and mur- 
derous assault is made on a citizen, he is not required to retreat, but 
may stand his ground, and take the life of the assailant if i t  i s  neces- 
sary to do so to save himself from death or great bodily harm. 8. v.  
Houglz, 138 N. C., 663; 8. v. Blevins, 138 N.  C., 668; S. v. Dizon, 7 5  
N .  C., 275. 

I n  the Ilough case the doctrine is stated as follows: 
"If an assault be committed under such circumstances as to  naturally 
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induce the defendant to believe that the deceased was capable of doing 
him great bodily harm, and intended to do it, then the law will excuse 
the killing, because any man who is not himself legally in fault has the 
right to save his own life, or to prevent enormous bodily harm to him- 
self." 

"4. There is a distinction between an assault with felonious intent 
and assault without felonious intent; in the former a person attacked 
is under no obligation to fly, but may stand his ground, and kill his 
adversary, if need be; in the latter, he may not stand his ground and 
kill his adversary if there is any way of escape open to him." 

I n  Blevirzs' case, speaking to the position, the Court said: "It has 
been established in  this State by sel-era1 well considered decisions that 
where a man is without fault, and a murderous assault is made upon 
him-an assault with intent to kill-he is not required to retreat, but 
may stand his ground, and if he kill his assailant, and i t  is necessary 
to do so in order to save his own life or protect his person from great 
bodily harm, it is excusable homicide, and will be so held (S. v. 
Harris, 46 IS. C., 190; S. v. Diuo-n, 7 5  N .  C., 2 7 5 ;  X. v. Hough, (474) 
ante, 663) ; this necessity, real or apparent, to be determined by 
the jury on the facts as they reasonably appeared to him. True, as said 
in  one or two of the decisions, this is a doctrine of rare and dangerous 
application. To have the benefit of it, the assaulted party must show 
that he is free from blame in  the matter; that the assault upon him 
was with felonious purpose, and that he took life only when it was 
necessary to protect himself. I t  is otherwise in ordinary assaults, even 
with deadly weapon. I n  such case a man is required to withdraw if he 
can do so, and to retreat as far as consistent with his own safety. S. v. 
Kennedy, 91 N.  C., 572. I n  either case he can only kill from necessity. 
But, in the one, he can have that necessity determined in- view of the 
fact that he has a right to stand his ground; in the other, he must show 
as one feature of the necessity that he has retreated to the wall.'' 

I t  will be noted from these citations (and they are in accord with the 
doctrine prevailing here) that when one is subjected to an unprovoked 
assault, felonious or otherwise, he is not always required to quit the 
combat in order to maintain the position of self-defense. As we have 
seen, if the assault is unprovoked and with intent to kill, the person may 
stand his ground; and if an ordinary assault, he must retreat to the 
wall, that is, withdraw as far as safety permits. This principle of re- 
cpiring one to quit the fight in order to maintain self-defense obtains 
only when the person who slays another has provoked the dispute or 
entered into it unlawfully." 

I n  the first part of this excerpt, therefore, the court was correct in 
holding that in order to establish self-defense the prisoner must be with- 
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out legal fault in entering upon the difficulty; but, having said this, and 
on the facts in evidence, he committed error in imposing on the prisoner, 
as he did, the further burden of showing he "quit the fight," went as far 
as he could with safety, and was followed by deceased, and then, being 
pushed to the wall, he shot and killed the deceased. 

I t  is urged for the State that while this direction, while stand- 
(475) ing alone, may be subject of criticism, i t  should not be held for 

reversible error, because in the charge as a whole the position of 
self-defe.nse has been fairly presented. We are fully mindful of this 
wholeeome rule for construing a judge's charge, which has been approved 
in  several of our recent decisions, but are not a t  liberty to adopt the 
suggestion of the learned counsel in  the present instance. While his 
Honor in a former part of the charge made one reference in general 
terms to the doctrine of self-defense as being a killing from necessity, 
i t  is in  this present portion that he lays down the rule on the subject for 
the jury's guidance, and it is the only place he intends or professes to 
do it. There is nothing in any other portion of the charge that corrects 
or tends to correct or qualify the rule as stated, and, in  our opinion, it 
arnounts to reversible error, entitling the prisoner to a new trial. It is 
so ordered. 

New trial. 

Cited: S. v. Robertson, 166 N.  C., 362; X. v. Johnson, ib., 401; S. v. 
Ray,  ib., 431, 

~ STATE v. JOHN A. SMITH. 

~ (Filed 15 November, 1913.) 

1. Abandonment-Burden of Proof. 
To convict the husband of abandonment (Revisal, sec. 3355), it is 

necessary for the State to allege and prove the act of abandonment and 
the failure of the husband to provide adequate support for the wife and 
their child or children of the marriage; and that the act of abandon- 
ment was willful and without just cause. 

2. Abandonment-Consent of Wife. 
Where the wife has consented to a separation from her husband, his 

leaving her is not an abandonment within the meaning of the statute, 
Revisal, sec. 3355. 

3. Appeal and Error-Briefs-Exceptions Abandoned. 
An exception not appearing in  appellant's brief is considered as aban- 

doned in the Supreme Court (Rule 34, 140 N. C., 498);  nor will it 
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be sustained when it  is  not made to appear by the record that the al- 
leged error was prejudicial to the appellant's rights. 

4. Abandonment-Evidence-Harmless Error. 
Where it  i s  not contested that the husband had actually abandoned 

his wife, on a trial under a n  indictment for abandonment (Revisal, 
3355) ,  the admission of testimony of the sheriff that he could not find 
the husband to serve his process is immaterial and harmless. 

5. Abandonment-Eridence-Willful Act. 
Upon a trial under an indictment for abandonment (Revisal, sec. 

3355) ,  there was evidence that  the husband had offered to make a home 
for his wife and child in  another town, and that she refused to go there 
with him. There was evidence that  this offer was not made in good 
faith, and that  i t  was the husband's purpose to make the surroundings 
of his wife such as  to entrap her and lead her into conduct that would 
give him ground for divorce, and to separate her from her near relations 
and friends for the purpose. The jury having accepted the version of 
the prosecutrix, the verdict against the prisoner is not affected, the 
abandonment being nevertheless willful on the part of the husband. 

6. Appeal and Error-Prejudicial Error-New Trial-Evidence-Pleadings- 
Husband and Wife. 

Evidence erroneously admitted upon a trial must be prejudicial and 
not merely theoretical error in  order to entitle the complaining party 
to a new trial;  and where the act of abandonment (Revisal, see. 3355) 
and the failure to support are  not contested, i t  is not prejudicial error 
for the court to  admit a part of the defendant's answer 'forbidden by 
Revisal, see. 493, in an action for divorce brought by his wife, to the 
effect that  the husband had sold his property, etc., and had gone to cer- 
tain places beyond the State. 

APPEAL by defendant  f r o m  Bragaw, J., a t  M a r c h  Term, 1913, of 
UNION. 

Attorney-General for the State. 
Adams, Armfield & Adams and Redwine & Xikes for defendant. 

WALKER, J. T h i s  i s  a n  indictment  against  t h e  defendant f o r  aban- 
donment of h i s  wife  without  providing adequate support  f o r  h e r  a n d  
the i r  child, under  Revisal, s w .  3355. T h e  evidence unfolds a 
very  sad, b u t  revolting, story of th i s  u n h a p p y  marr iage,  caused (477) 
by the  persistent indifference of t h e  defendant  towards the  prose- 
cutr ix  a n d  h i s  constant neglect of her, which finally culminated i n  h i s  
desertion of h i s  home a n d  his  refusal to  perform h is  mar r iage  obliga- 
tions. H e  h a d  seduced th i s  woman before the i r  marriage, "with studied, 
sly, ensnaring art," and  pleaded scr iptural  authori ty  f o r  his  betrayal  of 
h e r  a n d  h e r  consequent ruin. H e  went through the  f o r m  of redeeming 
h i s  promise, it is  true, a n d  marr ied  her, b u t  with evident in ten t  of dis- 

381 
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solving the unhallowed union. H e  plied her with false and repeated 
accusations of infidelity to him, and refused to support her, in  the 
studied execution of his preconceived design of breaking off their marital 
relations and forcing her to set him free by ~ u i n g  for a divorce. H e  
saved himself from a prosecution for this seduction by the formal cere- 
mony of marriage, for so far  as he is concerned, i t  really had no moral 
sanction. A child war, born to them. Shortly after the marriage he 
began his persecution of his' wife by baseless charges of her intimacy 
with other men, which he himself must have known were without foun- 
dation in  fact. He  proposed that he debauch himself, so that she could 
get a diuorce, and failing in this, he indecently proposed that she do 
the same thing and give him grounds for serering the marital tie- 
adding that he would give her $500 to release him in that way. H e  
told her that he had a wife and children in Florida; but this was not 
true, and seems to have been said to frighten her into submission to his 
will. 

The jury might well have found from the evidence, not only that he 
deserted her mdlfully after the marriage, and failed to furnish her and 
their child an adequate support, but that he clearly intended, when he 
married her, to separate himself from her, and to add the crime of aban- 
donment to that of antenuptial seduction, which she had condoned by 
the marriage and which stood as a bar to his criminal indictment. She 
scornfully resented all of his immoral suggestions and wicked solicits- 
tioris and indignantly protested against his evil course towards her, ~vhich 
had grown from bad to worse. When baffled by her steady refusal to 

defile herself for his vile purposes, or even to listen to his base 
(418) proposals, he then tried to subject her to temptation, and offered 

a bribe for the purpose of placing her in a compromising position 
so that he could use the testimony of his accomplice against her virtue. 
But  he again failed, and finally offered to take her to a neighboring 
city to live; but she declined to go, as his previous treatment and his 
conduct had convinced her that he was not acting in good faith, after 
a change of heart and promise of repentance and reform, but solely for 
the purpose of removing her from the protection of her friends and 
family, and so isolating her that he might the more easily and success- 
fully continue in his efforts to destroy her character out of the mouths 
of suborned witnesses of low degree; and, if the evidence is credible, 
she had good reason to think so and to take counsel of her fears. He  
complained of her extravagance, when she had spent none of his money. 
For  some weeks after the marriage they lived at  her grandmother's 
home. The evidence shows that during this period, as the Attorney- 
General puts it, "he squandered on her the sum of 30 cents. Not being 
able to stand such excessive cost of living, the defendant made arrange- 
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ments for him and his wife to live in the home of the wife's father. H e  
carried his wife and all of their belongings to the father's home, but 
after eleven days, during which time he spent only one night with his 
wife, he moved his own things away, and has never lived with her since." 
H e  finally left for Florida, remaining away several months, and stating, 
while there, that he never expected to live with his wife again, and that 
the people at  his home could do nothing with him; as "if i t  got hot he 
could go somewhere else and stay,'' and he repeated this declaration 
several times, and once admitted that he married the prosecutrix to get 
rid of trouble he had brought upon himself, alluding to his seduction of 
her. 

The defendant introduced no evidence; but this failure on his part to 
explain the damaging facts we have recited (and there are more of the 
same kind in the testimony sent up) cannot be used against him, and 
should prejudice him in no degree. 

The abandonment must be willful, that is, without just cause (479) 
o r  excuse-unjustifiable and wrongful. S. v. Hopkim, 130 N. C., 
647; 8. v. Toney, 162 IS. C., 635. I f  she consented to the separa- 
tion, his departure from her home and living apart from her would not 
be an abandonment. Witty v. Barham, 147 N.  C., 479. 

There are two ingredients of this crime-abandonment and failure 
to provide adequate support for wife and child; and both must be 
alleged and proved. X. v. .May, 132 K. C., 1021. The State offered 
ample evidence to establish the completed offense. 

Defendant's offer to provide a home for his wife in  Charlotte is no 
defense, if it was not genuine or made in  bad faith. The court submitted 
this view of the case to the jury by fair, full, and correct instructions, 
and they found against the defendant. The verdict, in  that particular, 
is well warranted by the evidence, and the defendant has alleged no error 
with respect to it. 

He  assigns in the case on appeal four errors: The first, as to the 
introduction of the complaint filed in a divorce suit brought by his 
wife, is abandoned, as it does not appear in his brief. Rule of Court 
No. 34 (140 N. C., 498); Rogers v. Manufacturing Co., 157 N .  C., 
484. But if it was before us, we could not sustain it, as the con- 
tents of the pleading is not set out, and we therefore cannot see that 
the ruling was prejudicial. S. v. Pierce, 91 N .  C., 606; Whitmire v. 
Heath, ibid., 204; Fulwood v. Pulwood, 161 N. C., 601; I n  re Penny's 
Will, 21 Minn., 280; In  re Smith's Will, 163 N.  C., 464. 

The section exception, which was taken to the testimony of the sheriff 
that he could not find defendant in the county when he attempted to 
serve his process, was only relevant upon the ground that there was 
evidence he was trying to evade the service and had absented himself. 

383 



I N  THE SUPREME COURT. [I64 

But in the view we take of the case, i t  is an immaterial fact, and was 
harmless. I t  was not disputed, either here or below, so far  as appears, 
that defendant had intentionally abandoned his wife, that is, left her 
and his child without any adequate support, and he is guilty, unless he 
was justified in so doing, which we have seen was not the case. 

The same may be said of the third exception relating to the 
(480) same subject. 

The fourth exception, as to the introduction of part  of the 
answer in the divorce suit, would give us some trouble if the record 
admitted by the cou1-t were at all essential as a link in the chain of 
evidence, but we think it is not, and if error there be, it is harmless. 
I f  material evidence is improperly admitted, there should of course be 
a reversal, even though there be enough, or an abundance, of other proof 
upon which the verdict could have been found for the State. Church v. 
Hubb~rt ,  2 Cranch. (U. S.), 187. 

A defendant is entitled in law to hear the particular accusation 
against him; to have the prosecution restricted to that accusation, and 
consequently the proof, and not to be convicted of any other offense 
than the one specially charged in the indictment. This is his natural 
and constitutional right. Ba t  there must be prejudicial and not merely 
theoretical error. 

Verdicts and judgments should not be lightly set aside upon grounds 
which show the alleged error to be harmless or where the appellant 
could have sustained no injury from it. There should be at  least some- 
thing like a practical treatment of the motion to reverse, and i t  should 
not be granted except to subserve the real ends of substantial justice. 
Rilliard on Rew Trials (2 Ed.),  secs. 1 to 7. The motion should be 
meritorious and not frivolous. The commentators on New Trials, 3 
Graham and Waterman 1235, thus state the prevailing rule: 

"The foundation of the application for a new trial is the allegation of 
injustice, and the motion is for relief. Unless, therefore, some wrong 
has been suffered, there is nothing to be relieved against. The injury 
must be positive and tangible, not theoretical merely. For  instance, the 
simple fact of defeat is, in  one sense, injurious, for it wounds the feel- 
ings. But this alone is one sufficient ground for a new trial. I t  does 
not necessarily involve loss of any kind, and without loss or the proba- 
bility of loss there can be no new trial. The complaining party asks 
for redress, for the restoration of rights which have first been infringed 

and then taken away. There must be, then, a probability of 
(481) repairing the injury, otherwise the interference of the Court 

would be but nugatory. There must be a reasonable propsect of 
placing the party who asks for a new trial in a better position than 
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the one which he occupies by the verdict. I f  he obtains a new trial, he 
must incur additional expense, and if there is no corresponding benefit, 
he is still the sufferer. Besides, courts are instituted to enforce right, 
and restrain and punish wrong. Their time is too valuable for them to 
interpose their remedial power idly, and to no purpose. They will only 
interfere, therefore, where there is a prospect of ultimate benefit." Tried 
by this rule, we do not think any reversible error was committed. 

Defendant says that such evidence is forbidden by Revisal, sec. 493 : 
"The verification may be omitted when an admission of the truth of 
the allegation might subject the party to prosecution for felony. And 
no pleading can be used in a criminal prosecution against the party as 
proof of a fact admitted or alleged in  such pleading." I f  defendant's 
construction of this statutory provision is conceded, we are yet of opinion 
there was no substantial error. We do not see how the admission in  the 
answer that defendant had sold his property and paid a part of his debts 
can have any material bearing upon the issue in this case, nor how the 
fact that he went to Florida and other places could have prejudiced him 
in  his defense. I t  made no difference that he went to other States. The 
fact was not denied that he left his wife in this State, before he went 
elsewhere, and i t  was immaterial to inquire as to his whereabouts after- 
wards. I f  the pleading was introduced to contradict defendant's admis- 
sion therein by showing that he did not visit those places, we would order 
a new trial if we could see that he had been harmed by it, but it clearly 
appears from a careful review of the whole case that such has not been 
the result. The uncontroverted facts showed a plain case of guilt under 
the statute, and there was no pretense of legal excuse, apart from the 
promise of a home in  Charlotte, which the jury have found to have 
been a mere attempt to lure his wife, who was pure and had been faith- 
ful, to her own ruin, that he might have cause to put her away. Suhe 
was too wary for him, and declined to walk into the net he had 
so vainly spread for her. (482) 

No error. 

Ciied: Brogden v. Gibson, 165 N.  C., 25 ; Steele?y v. Lumber GO., ib., 
32 ; S. v. Heavener, 168 N.  C., 161, 163; Perebee v. Berry, ib., 282 ; In. re 
Craven, 169 N. C., 564; ~Sclzas v. Assurance Society, 170 N. C., 424. 
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STATE AND CITY OF CHARLOTTE V. LEWIS RUSSELL. 

(Filed 19 November, 1913.) 

1. Spirituous Liquor-Prospective Laws-ConflictInterpretation of Statutes. 
Public Laws of 1913, ch. 44, called the  "Search and Seizure" law, 

ratified 3 March, is  by i ts  provisions effective 1 April of the same year, 
and having a prospective effect, is not i n  conflict, a s  to acts committed 
before then, with chapters 819 and 992, Laws 1907, making the posses- 
sion by one person in Mecklenburg County of more than 2% gallons 
of spirituous liquor prima facie evidence of the unlawful intent to sell. 
8. v. Perlcins, 141 N. C., 797. 

2. spiritu&s Liquors-Co-ordinate Branches of Government-Presumptions 
of Innocence-Constitutional Law-Statutes. 

The provision of chapters 819 and 992, Laws 1907, making the pos- 
session by one person of more than 2% gallons of spirituous liquor in  
Mecklenburg County prima facie evidence of a n  unlawful intent to sell, 
is  not a n  unconstitutional assumption by the Legislature of the judicial 
power, nor does i t  deprive the citizen of the common-law presumption 
of innocence, or of the benefit of the doctrine of reasonable doubt. 8. v .  
Barrett, 138 N. C., 630; 8. v. Wilkerson, alzte, 431. 

3. spirituous Liquors-Burden of Proof -Reasonable Doubt-Prima Facie 
Case-Instructions. 

Where the statute makes the possession by one person of a certain 
quantity of spirituous liquor prima facie evidence of an unlawful intent 
to sell, the burden of the issue remains on the State to show the guilt, 
a s  charged in the indictment, beyond a reasonable doubt; and when 
the prima facie case has been established, under the provision of the 
statute, i t  does not forestall the verdict, for i t  only means that  as  evi- 
dence it i s  sufficient to  establish the ultimate fact of guilt, and the jury 
may convict if they find that  i t  is not explained or rebutted. The pre- 

, sumption of innocence is  still with the prisoner, and the burden con- 
tinues to rest upon the State to show guilt beyond a reasonable doubt. 
The charge of the court i n  this case is approved. 8, v. Willcersolz, ante, 
431. 

CLARK, C. J., concurs in  the result. 

(483) APPEAL by defendant f r o m  Webb, J., a t  A p r i l  Term, 1913, of 
MECKLENBURO. 

T h e  defendant  was charged before J. L. Brown,  a justice of t h e  
peace, upon  t h e  affidavit of a police office, wi th  t h e  cr ime of hav ing  in 
h i s  possession, o n  1 8  J a n u a r y ,  1913, more  t h a n  2% gallons of intoxicat- 
i n g  l iquor  f o r  t h e  purpose of sale and  w i t h  keeping intoxicating liquor 
f o r  t h e  same purpose. H e  was arrested under  t h e  justice's warrant ,  
which was  returnable before the  recorder of t h e  'city of Charlotte, 
before whom h e  was t r ied a n d  convicted. Appeal ing t o  the  Superior  
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Court from this judgment, he was tried before Hon. James L. Webb, 
and a jury, and having been again convicted, he appealed from the 
judgment to this Court. 

Attorney-General Bickett for plaintit. 
Barry & Henry fov defendant. 

WALKER, J., after stating the case: The prisoner's counsel has raised 
several questions, by a motion to quash the proceeding, by demurrer to 
the evidence, and by prayers for instruction. 

First. The indictment is under the Public Laws of 1907, chs. 819 and 
992, which together prohibit the keeping for sale any spirituous liquor 
in Mecklenburg County, with certain exceptions not applicable to this 
case, and provide that the possession of more than 2% gallons of such 
liquor shall be prima facie evidence of the unlawful intent to sell. 
Section 1 of chapter 819 of the Laws of 1907 seems to be substantially 
the same as section 2 of chapter 992 of the Laws of 1907. 

The prisoner's counsel contends that these laws, so fa r  as pertinent 
to this case, are repealed by what is sometimes called the "Search 
and Seizure" law (Public Laws 1913, ch. 44). 

There are two conclusive answers to this contention: 
By the decision in  8. v. Perkins, 141 N.  C., 797, we held 

(484) 

that a statute (Laws of 1905, ch. 497) prohibiting the sale of spirit- 
uous liquor in  Union County and repealing all laws in  conflict with 
it, and further providing that i t  should take effect on 1 June, 1905, did 
not work a repeal of the act of 1903, ch. 434, which also prohibited the 
keeping for sale spirituous liquors in that county and made the posses- 
sion of more than one quart of such liquor prima facie evidence of the 
unlawful act. The purport of the ruling was that the two acts were 
not necessarily in conflict, but could easily be reconciled by confining 
the earlier one to offenses committed before the passage of the later one, 
and the latter to offenses committed after it took effect on 1 June, 1905; 
the legal effect of which was to hold that the last act was prospective 
in  its operation. That case and this are practically alike in their facts 
and the legal questions involved, and, in this respect, the decisions must 
be the. same, except i t  may be said that the language of the act of 1913 
more strongly favors the continued operation of acts of 1907, ch. 
819 and 992, relating to Mecklenburg County, than did the act of 
1905 in respect to the former act of 1903, relating to Union County. 
The Perkins case stands plainly in the way of this contention and meets 
i t  at  every point. 

2. The other answer is, that the act of 1913, by sections 8 and 9, dis- 
tinctly excepts cases of this class, where the offense was committed before 
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its enactment, from its operation. Section 8 provides: "That all laws 
or parts of Iaws in conflict with this act be and the same are h e ~ ~ b y ,  to 
the extent of such conflict, repealed : Provided, however, that nothing 
in this act shall operate to repeal any of the local or special acts of the 
General Assembly of North Carolina prohibiting the manufacture- or 
sale or other disposition of any of the liquors mentioned in this act, or 
any laws for the enforcement of the same, but all such acts shall continue 
in  full force and effect and in  concurrence herewith, and indictment or 
prosecution may be had either under this act or any special or local act 
relating to the same." 

Second. The prisoner's counsel then fall back upon the position, 
which they defend with an able and learned argument, that the 

(485) acts of 1907, chs. 819 and 992, making the bare possession of 2% 
gallons of liquor prima facie evidence that it is kept for sale, is 

invalid as in violation of the constitutional rights of the citizens, for two 
reasons: ( a )  I t  is an assumption by the Legislature of judicial power, 
and, therefore, an invasion by it of the province assigned to another and 
coordinate branch or department of the Government. ( b )  I t  deprives 
the prisoner of the common-law presumption of innocence and of the 
full benefit of the doctrine of reasonable doubt; and, besides, i t  casts 
upon him the burden of showing his innocence. 

Without admitting that the act has the effect, in law, thus imputed 
to it, we must decline to enter upon a discussion of the questions thus 
pressed upon our attention, and for the very good reason that we have 
squarely decided against a similar contention in  X. v. Barrett, 138 N. C., 
630, and again in 8. v. Wil,kerson, ante, 431. I n  both cases, after an 
exhaustive consideration of the matter, we have deliberately decided that 
a like provision of the law (in the acts relating to Union County, and 
i n  the law of general application in the State, passed at the last regular 
session of the General Assembly, Laws of 1913, cli. 44, the "Search and 
Seizure" law) are constitutional and valid, both as to their criminal 
feature and the rule of evidence established by them. I n  the Barrett 
case we upheld the Union County law, and in  the Wilkersom case we 
sustained the "Search and Seizure" law. The legal effect of those two 
decisions is so plain and unmistakable that there can be no fa i r  or 
reasonable doubt of it. So f a r  a this Court :s concerned, they are valid 
laws of the State and will be enforced strictly and rigidly, according to 
the intention of the LegisIature in passing them. 

The prisoner reserred certain exceptions to the instructions of the 
court to the jury; but we may say with absolute correctness and pro- 
priety, that the law as declared by this Court in Barrett's case and 
Wilkerson's case (not decided at  the time) could not have been more 
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clearly stated, or with greater precision and conciseness, than was done 
i n  the charge of Judge Webb in response to the prisoner's request, which 
was as follows: "That notwithstanding all the laws prohibiting 
the keeping in possession of or sale of spirituous, vinous, or malt (486) 
liquors or intoxicating bitters, i t  is, nevertheless, lawful for any 
one to keep, or have on hand, any quantity of such liquors or to have 
same under his control, provided he has same, or controls same, for his 
own use, or to give to others. And that this is true, whether such 
liquors so kept for his own use or for transfer by gift are bought i n  this 
State or shipped into from some other State. The statutory presump- 
tion in this case, to the effect that keeping or having on hand or under 
one's control more than 2:h gallons of intoxicating liquor, shall be prima 
facie evidegce of an intent to sell same contrary to law, is not binding 
upon the jury, though the defendant does not see fit to introduce any 
testimony or to go on the stand as a witness for himself. The jury is 
still at  liberty to acquit the defendant, if they find his guilt is not proved 
beyond a reasonable doubt." The court also, in its general charge, 
explained to the jury the nature and legal force of prima facie evidence, 
and distinctly told them that neither upon such evidence, by itself or in 
connection with other circumstances that strengthened it, could they 
convict the defendant, unless they were satisfied beyond a reasonable 
doubt of his guilt. This was the proper instruction, as the Legislature 
has not, for a very good reason, attempted to make the bare possession 
of liquor conclusive as evidence fit to be considered by the jury upon the 
question of guilt, and sufficient to convict, even standing alone and un- 
supported by any other circumstance. The judge did not shift the 
burden to the defendant, as was done in S. v. Wikkerson, but kept i t  
where i t  belonged, upon the State. We said in Wilkersods case: "It 
is not made unlawful for a person to have more than one gallon of 
spirituous liquor in his possession, but i t  is criminal to have possession 
of that quantity for the purpose of sale, and while the bare possession 
of so much may, in itself and as a fact, be innocent, i t  is yet made prima 
facie evidence of guilt under the statute, as held in  8. v. Bawett, 138 
N.  C., 630. But i t  is only evidence, and while i t  has the added force 
o r  weight of being prima facie, the latter means no more than that 
it is sufficient for the jury to convict upon it alone and unsup- (487) 
ported, if no other proof is offered, but upon the whole evidence, 
whether consisting of mere fact of possession or of addition facts, the 
jury are not bound to convict, but simply may do so if they find, beyond 
a reasonable doubt, or are fully satisfied that the defendant is guilty. 
The jury are no more required to convict upon a prima facie case than 
they are to acquit because of the presumption of innocence. They must 



IN THX SUPREME COURT. [I64 

judge themselres as to the force of the testimony and its sufficiency to 
produce in  their minds a conviction of guilt." The words "prima facie," 
as used in  connection with the force and effect of evidence, means no 
more than that the latter, on its face or a t  first view and without contra- 
diction or explanation, tends to prove the fact in  issue-not that i t  does 
necessarily establish it. Perhaps a more legal definition is, that it i s  
such ns is, in judgment of law, sufficient to establish the ultimate fact, 
and, if not explained or rebutted, remains sufficient for that purpose. 
I t  does not, in  law, forestall the verdict, but leaves the inference of guilt, 
as in  this case, for the jury to find, after excluding all reasonable doubt. 

We have examined the prayers for instruction most carefully, and the 
charge, and conclude that the judge fairly and fully explained the law 
to the jury. We said in  Barrett's case: "This (prima facie evidence) 
neither conclusively determines the guilt or innocence of the party who 
is accused nor withdraws from the jury the right and duty of passing 
upon and deciding the issue to be tried. The burden of proof remains 
continually upon the State to establish the accusation which i t  makes, as 
primu fncis evidence does not change or shift the burden," citing Corn. 
1). Williams, 72  Mass. ( 6  Gray). When proof of a certain fact is  made 
prima facie evidence of the main fact to be established, the law does not 
mean that there is any conclusive presumption of guilt thereby created, 
but that there is sufficient evidence to go to the jury and upon which 
they may convict if there is no countervailing testimony. I t  does not 
shift the burden of the issues, but the State is still required to prove its 
case beyond a reasonable doubt. Wig. Ev., sec. 2494 (2)  ; Womble V. 

Grocery Co., 135 N. C., 474. 
(488)  Liquor cases are no exception to the rule, which every one will 

recognize, that trials should be conducted strictly according to the 
settled principles of the law. A good cause is never aided, but, on the 
contrary, retarded, by forcing the law to suit our individual conceptions 
of right and wrong, in an effort to advance i t  beyond the limit at  present 
fixed by the Legislature. Such a course is not only wrong in itself and 
unjustifiable, but i t  would be contrary to the recorded will of the people 
and the intent of the lawmaking body, which alone is invested with the 
power of legislation. I t s  intention should be fully executed, without 
straining its language to extend i t  beyond what is authorized by its 
written words. 'Parties have the common-law right, which has been 
guaranteed by our Constitution, to be heard by us impartially and with 
cold neutrality, so that exact justice may be done within the law. As 
said by a learned and just judge, in his charge to the jury, which was 
recently reviewed by us, the safe guide for us is the one laid down by 
the great Law-giver to the judges of Israel : "Thou shalt do no unright- 
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eonsness in  judgment. Thou shalt not respect the person of the poor, 
nor honor the person of the mighty, but in righteousness shalt thou judge 
thy neighbor." It is not what ? U P  may think the law should be, but what 
it is, that furnishes the true rule of procedure, discarding from our minds 
any mere personal view of the law's policy, and not embodying in  the 
law, for the purpose of enforcing them, our own ideas of right and 
wrong. I f  we unsettle the foundations of the law, by substituting our 
o m  individual opinion of what is right, often biased and prejudiced, 
for the safer, wiser, and more temperate rule of the law, we mill surely 
bring discredit upon our decisions and justly merit, as we will certainly 
recei~e, the condemnation of the people. We cannot, therefore, consider 
any matters unless based upon the facts and law of the case, instead 
of our individual notions of justice and expediency. Such action on our 
part would be a wide departure from the true course which has been set 
for us by the Constitution and the lams. 

Evcn a cursory review of the charge, before examining i t  more crit- 
ically, has satisfied us that the prisoner had the full benefit of the 
doctrine of reasonable doubt and the presumption of innocence, (489) 
to the extent that he was entitled to it, and also a fair  and cor- 
rect instruction concerning the effect of the possession of liquor as prima 
f a c i ~  evidence of his keeping i t  for sale, under the statute. 

I n  conclusion, we hold the act of 1907 valid, as we did the act of 1913, 
in  8. v. ~ V i l k e r s o k ,  alate, 431 ; and we further decide that the prisoner 
was tried according to the provisions of the former statute and the 
general rules of law applicable to the case. His  conviction, therefore, 
must be sustained. 

The difference between this case and the Wi1kerso.n case is this: I n  
the Wilksrsor,  cnse the judge charged the jury erroneously as to the 
effect of prima facie evidence, and we ordered a new trial. I n  this case 
the judge gave a correct charge as to the effect of such evidence, and we 
affirm the judgment of conviction. I n  both cases the prohibition act and 
the "Search and Seizure" act are declared to be valid and enforcible; 
but we decide that a man charged under either must be tried according 
to lam. 

No error. 

CLARK, C. J., concurring in the result: 1 agree with the following 
definition of prima facie, given in the opinion of the Court, that i t  is 
"in judgment of law sufficient to establish the ultimate fact, and if not 
explained or rebutted remains sufficient for that purpose." 

I also agree cordially with the statement in the opinion that the Search 
and Seizure law and the other prohibition statutes "are the laws of this 
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State and should be enforced strictly and rigidly according to the inten- 
tion of the Legislature in passing them"; and further, that, as is so well 
said in the opinion, "If we unsettle the foundation of the law by sub- 
stituting our own individual opinion of what is right, often biased and 
prejudiced, for the safer, wiser, and more temperate rule of the law, we 
will surely bring discredit upon our decisions and justly merit, as we 
will certainly receive, the condemnation of the people." 

When the Legislature saw fit to make the possession of liquor, more 
than one gallon in  quantity, prima facie evidence of an intent to 

(490) sell, i t  was acting within i ts powers, and in ascertaining the 
meaning of the Legislature we must take it that they meant to 

use words in their ordinary and general acceptation. The words "prima 
facie evidence" are defined in Webster's International Dictionary as 
meaning "evidence sufficient, in law, to raise a presumption of fact or 
establish the fact in question, unless rebutted." We must presume that 
the Legislature had such meaning in mind when such words were used 
in the statute. 

Indeed, the Court in the opinion in this case uses that very definition. 
Not until very recent years has a different idea been advanced and a 
distinction between "the burden of the issue" and the '(burden of proof" 
been introduced. Such distinction, it seems to me, is unnecessary 
(though we have used it more than once) and not easy to be understood 
by a jury. Such change has not been required by any statute and is 
entirely judge-made. To my judgment, it is an unnecessary distinction, 
calculated to confuse a jury. I n  view of the better tendency in these 
days to abolish, and not to create, subtle distinctions, i t  ought not to be 
longer recognized. An inadvertent disregard of this distinction by a 
judge in his charge may sometimes result in the acquittal of a guilty 
man. But it is hardly conceivable that its use will ever militate to the 
better ascertainment of the truth, when a prima facie case has been 
established in the manner required by the statute. The facts should be 
ascertained upon the evidence unhampered by overrefinements in  the 
charge. 

Cited:  S. v. Dentom, post, 633; 8. v.  Lee, post. 537; 8. v. R ~ d d l ,  
170 N. C., 758. 
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STATE v DAVID ISLEY. 
(491) 

(Filed 19 November, 1913.) 

Criminal Law-Promise to Work-Intent-Presumptions-Statutes-Consti. 
tutional Lam. 

The defendant was indicted (Revisal, sec. 3431) for promising to work, 
etc., and obtaining money, goods, etc., upon the strength of that promise, 
and for failing to do the work, etc., and there was evidence in support 
of the charges in the indictment: Held, this case is controlled by 8. v .  
C-rifln, 154 N. C., 611, and the motion to dismiss the action is sustained 
under chapter 73, Laws 1913. 

APPEAL by defendant from Long, J., at July Special Term, 1913, of 
RANDOLPH. 

The defendant was indicted under the following bill of indictment: 
"The jurors for the State, upon their oaths, present that David Isley 

on 1 June, A .  D. 1919, did willfully and unlawfully and with intent to 
cheat and defraud J. A. Ellis obtain certain advances in money, ferti- 
lizers, corn, flour, provisions, goods, wares, and merchandise from said 
J. A. Ellis, upon and by color of a certain promise and agreement that 
the said David Tsley mould begin work and labor for said J. A. Ellis, 
from whom said David Isley obtained said money, goods, provisions, 
merchandise, etc., and the said David Isley, making said ~ r o m i s e  and 
agreement, did unlawfully and willfully fail to commence and complete 
said work as aforesaid according to contract, without a lawful excuse, 
contrary to the form of the statute in such case made and provided." 

The defendant entered the plea of not guilty, and on the trial the 
following evidence was introduced : 

J .  A. Ellis, witness for the State, testified that defendant was his 
tenant;  that he let defendant have certain advances in mercl~:tndise, etc., 
upon defendant's promise to pay for same in work; that d~fendant  
failed to do said work, and when witness asked him why 1w did not 
come and do the work, defendant said that he had t o  get sornP sllocs for 
his children. 

Stute rested, and the defendant demurred to the evidence and 
mored to dismiss under the act of 1913, Xotion overruled; de- (492) 
fendant excepted. 

There was a verdict of guilty, and from the judgmeqt pronounced, 
the defendant appealed. 

Bttorney-Gcneral Bickett for the Xtate.  
R. 6'. Kelly for the defendant. 
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ALLEN, J. T h e  decision of th i s  appeal  i s  controlled b y  X. v. Grifilz, 
154 N. C., 611, i n  which t h e  s tatute  under  which t h e  defendant is 
indicted was  ful ly  discussed i n  a n  elaborate a n d  learned opinion by 
Associate Justice Rrozw, a n d  upon  t h e  authori ty  of t h a t  case the  judg- 
ment  is reversed, with directions to  dismiss t h e  action under  chapter  73, 
Publ ic  Laws  1913. 

Reversed. 
- 

STATE v. K. L. LAWING. 

(Filed 26 November, 1913.) 

1. Cities and Towns-Fire Districts-Police Powers - Legislative Power- 
Constitutional Law. 

I t  is within the valid exercise of the police power of the State for 
the Legislature to confer authority upon a n  incorporated town to estab- 
lish fire limits for the protection of the property of its citizens, wherein 
houses of wood may not be erected or repaired; and where the town 
has accordingly passed an ordinance establishing a fire district within 
i ts  business section, it  is  a n  unlawful violation thereof to replace with 
iron or metal roofing the old and worn-out shingles on an old frame 
structure; for a repair of this character looks to the continued use of 
the kind of building prohibited, and is  not such slight repairs as  a re  
necessary to make i t  habitable, such as  putting i n  broken windows or  
hanging a shutter, etc. 

2. Cities and Towns-Fire Districts-Discretionary Po~vers-Courts. 
The courts will not pass upon the reasonableness of fire limits estab- 

lished by a n  incorporated town under authority conferred by the Legis- 
lature, a t  least where the limits established appear to be reasonable, 
and without palpable oppression or injustice done. 

(493) APPEAT. by Sta te  f r o m  Webb, J., a t  September Term,  1913, of 
LINCOLN. 

The Attorney-General and A .  L. Quickel for the State. 
L. B. Wetmore for defendant. 

CLARK, C. J. T h e  char te r  of Lincolnton, Laws  1899, ch. 369, see. 
70, provides: "Said board of aldermen m a y  establish fire l imits  i n  said 
town, within which it shall be unlawful  f o r  a n y  person to erect, construct, 
o r  wpair a n y  building of mood o r  other  mate r ia l  inflammable o r  
peculiarly subject t o  fire." 

U n d e r  au thor i ty  of above provision of law, t h e  aldermen enacted 
T o w n  Ordinance, see. 34, a s  follows: "No person shal l  erect a n y  build- 
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ing' or structure unless the outer walls thereof be of brick, stone or 
concrete, and covered with metal, stone, or other noninflammable 
roofing, within the fire limits as designated by-section 33, on page 8 of 
the printed Ordinances of said town; nor shall any person remove any 
building, not so constructed, from without into said prescribed fire 
limits, nor from one place to another within said fire limits: Provided, 
the above ordinance shall not apply to the construction or repair of 
hitching stalls within said fire limits." The prescribed fire limits are 
very restricted, and are in the center of the town and mostly abutting on 
the courthouse square. 

I t  appears from the special verdict that within the fire limits of 
the town the defendant owns a hotel building, consisting of a main 
building three stories high, constructed of brick, with a two-story ell 
extending out therefrom, and the ell (constructed prior to the establish- 
ment of any fire limits in the town) is of mood, being an ordinary frame 
building with a shingle roof. The roof of shingles had become decayed 
and in such a rotten condition that i t  leaked badly. The defendant, 
after the passage of the ordinance above quoted, removed the old rotten 
shingle roof and recovered the same with sheet iron. 

I t  cannot be doubted that the people of the State, acting (494) 
thmugh their Legislature, have authority to authorize the govern- 
ing body of any town to establish fire limits for the protection of life 
and property therein which would be endangered by fire. There is 
nothing here to show that the town authorities have acted unreasonably 
in  the establishment of fire limits. Whether they have acted with judg- 
ment or not is a matter for the people of the town, who can correct their 
action, if not agreeable, by making their wishes known to the authorities, 
or by the election of a new board, if necessary. This Court has neither 
the information or the authority to supervise their conduct, ordinarily 
at  least, though in  a case of palpable oppression an injunction might 
possibly lie until the people of a town can pass upon the matter in the 
i n  the election of officers. As was said by Pearson, C. J., in Brodnax v. 
Groom, 64 N. C., p. 244, as to the action of county commissioners in 
matters within their jurisdiction, "This Court is not capable of con- 
trolling the exercise of power on the part of the General Assembly, or 
of the county authorities, and i t  cannot assume to do so without putting 
itself in antagonism as well to the General Assembly as to the-county 
authorities and erecting a despotism of five men; which is opposed to the 
fundamental principle of our gorernment and usages of all times past. 
For  the exercise of powers conferred by the Constitution the people 
must rely upon the honesty of the members of the General Assembly 
and of the persons elected to fill places of trust in  the several counties. 
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This Court has no power, and is not capable, if i t  had the power; of 
controlling the exercise of the power conferred by the Constitution upon 
the legislative department of the Government or upon the county 
authorities." 

The above has been cited and approved in very numerous cases (see 
citations in Anno. Ed).  

I t  may be noted that since this ordinance was adopted, 13 May, 1912, 
there has been an election of a new governing board for the said town, 
and the ordinance must have been approved by the people of the town 
and the new officials, as i t  has not been repealed. 

The decisions are thus summed up :  "The prevention of and 
(495) protection against conflagration is generally recognized as an 

appropriate exercise of the police power by municipalities and 
the enactment of ordinances establishing fire limits and forbiding the 
use of inflammable material in building or in the erection thereof within 
such limits, has been uniformly sustained as appropriate methods of its 
exercise. While some courts hold that this power is inherent in a 
municipality, it nevertheless usually exists only by reason of an express 
grant or a necessarily implied statutory or constitutional delegation." 
28 Cyc., 741. 

Even in the absence of statutory authority, it has been held that the 
town authorities have the power to prohibit the repairing or altering of 
wooden buildings within prescribed limits. Erc Parte Fiske, 92 Cal., 
125; King v. Daven,port, 98 Ill., 305; 8. v. O'ATeal, 49 La. Annual, 1171; 
Brady v. Insurance Co., 11 Mich., 425. I n  Rank v. Sarlls, 129 Ind., 
201, i t  was held that the power to prohibit the repair of a building did 
not exist unless granted by the general law or by the charter of a town. 
This last is the case here. 

I n  our own State, in 8. 2). Tenant, 110 N .  C., 609, the ordinance was 
held invalid solely because i t  left the matter of such building to the 
arbitrary discretion of the board of aldermen, and did not, as in this 
case, prescribe a uniform rule of action governing the exercise of the 
discretion. 

I n  this instance, the town, under the express provisions of the charter, 
has power to pass the ordinance prohibiting the erecting or repairing of 
a wooden building, and in  8. v. Johnson, 114 N. C., 846, an ordinance 
such as the one now under consideration was sustained against the de- 
fendant, who was prosecuted for making repairs to a house that had 
been partially destroyed by fire. 

I n  Durham v. Cotton N i l b ,  141 N.  C., at p. 635, Walker, J., says in  
speaking of a somewhat similar act to protect the waters of creeks, etc., 
from pollution: "The design of the act is not to take property for public 
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use, nor does it do so within the meaning of the Constitution. I t  is 
intended to restrain and regulate the use of private property so as to 
protect the common right of all the citizens of the State. Such acts are 
plainly within the police power of the Legislature, which power 
is the mere application to the whole community of the maxim, (496) 
'Sic utere tuo, ut alienurn non l ~ d n s ' ;  nor does such restraint, 
although it may interfere with the profitable use of the property by its 
owner, make it an appropriation to a public use so as to entitle him to 
compensation." After citing various authorities, it is further said: 
"Many instances of such an exercise of this power can be found. The 
State regulates the use of property in intoxicating liquors by restraining 
their sale, not on the ground that each particular sale does injury, for 
then the sale would be prohibited, but for the reason that their un- 
restricted sale tends to injure the public morals and comfort. The 
State is not bound to wait until contagion is communicated from a hos- 
pital established in the heart of a city; it may prohibit the establishment 
of such a hospital there, because it is likely to spread contagion. So 
the keeping of dangerous explosives and inflammable substances and the 
erection of buildings of combustible materials within the limits of a 
dense population may be prohibited because of the probability or possi- 
bility of public injury. Such instances might be indefinitely multiplied, 
but these are sufficient to illustrate this case. The object of this legiila- 
tion is to protect the public comfort and health. For that purpose the 
Legislature may restrain any use of private property which tends to the 
injury of those public interests.'' 

I t  is urged that the placing of a metal roof upon this wooden ell makes 
i t  not more dangerous, but less so. But this loses sight of the object of 
the ordinance, which is not only to prohibit the building of wooden 
buildings within the prescribed limits, but while not requiring the pull- 
ing down of the wooden buildings now within the limits, prohibits 
their repair, in order to prevent their indefinite continuance therein, 

' 

as would be the case if they can be repaired from time to time. As was 
said in 8. v. Johrzso~b, supa, this does not prohibit slight repairs, such 
as putting in broken windows or hanging a shutter, or fixing up the 
steps. But it does prohibit such repairs as in this case, of putting on a 
new roof, which makes the building habitable and thereby insures its 
continuance. This is contrary to the spirit and the letter of 
the ordinance, and defeats its purposes, which is to permit only (497) 
concrt$e, or stone buildings to be erected and contemplates the 
discontinuance of wooden buildings as fast as they become by decay unfit 
for further use or habitation. The substantial repair of such buildings 
is therefore forbidden. 
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I n  X. v. Baskerville, 141 N. C., 818, Hoke ,  J., says: "It is well estab- 
lished that an act of the Legislature will never be declared unconsti- 
tutional unless i t  plainly and clearly appears that the General Assembly 
has exceeded its powers." I n  Ogden v .  Saunders, 12 Wheaton, 213; 
Cooley Const. Lim. (7  Ed.), 253, the Supreme Court of the United 
States held that "No act should be held unconstitutional unless it is 
clearly so, beyond a reasonable doubt." 

The action of the Legislature authorizing the enactment of this ordi- 
nance and of the board of aldermen in  passing it is not a taking of 
private property for public uses, but i t  is the restriction of the defend- 
a n t  in the unlimited use of his property by virtue of the police power 
(Dillon Mun. Corp., 727), for the purpose of protecting the com- 
munity from the dangers to which the public would be exposed by the 
continuance of a wooden building in that locality, by the requirement 
that when i t  becomes unusuable by decay it shall be replaced by a safer 
construction than wood. 

Upon the special verdict the court should have directed that the jury 
returned a verdict of guilty. 

Reversed. 

Cited:  S. v. Shannonhozue, 166 N.  C,, 242. 

(498 
STATE v. LURTON R. ENGLISH, 

(Filed 26 November, 1913.) 

1. Court's Discretion-Motions-Continuances. 
The refusal by the trial judge of a continuance upon the ground of 

the inability of a party to procure certain witnesses is not reviewable 
on appeal, in the absence of any abuse of discretion by the court in 
such matters. 

2. Jurors-Challenges-Opinion Expressed. 
Notwithstanding a juror may have expressed his opinion upon the 

matter in controversy, the action of the judge in permitting him to 
serve as a juror is not error, when it appears from the statement of 
the juror that he could assume the obligations of a juror, hear the evi- 
dence from the witnesses and the charge of the court, and render a 
verdict entirely in accordance with the law and the  evidence unin- 
fluenced by any opinion he may have formed. 

3. Jurors-Challenges-Impartial Panel. 
The right of challenge is given for the purpose of selecting an im- 

partial jury, and not to allow either party to pick one, and where the 
398 
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jurors objected to have been stood aside, and the jury impaneled be- 
fore the party appealing has exhausted his peremptory challenges, there 
is no reversible error on the ground that the jurors selected were not 
impartial ones. 

4. Homicide-Trials-Evidence Corroborative-Harmless Error. 
On a trial for murder, testimony is held competent, that  the witness 

for the State saw the defendant in  his  buggy, looking for some one; 
that he heard the shots, and immediately "ran down to see what had 
happened, when he found the prisoner with a pistol in his hand and the 
deceased wounded and being carried to  the house," the evidence being 
corroborative of other witnesses, relevant, material, and not disputed. 

6. Trials-Evidence Corroborative-Objections and Exceptions-Appeal and 
Error. 

Where evidence is admissible for purposes of corroboration only, ex- 
ception that i t  was not confined to that  purpose should be made upon 
a refusal by the court to do so a t  the request of the appellant duly 
made, or i t  will not be considered on appeal. 

6. Trials-Evidence-Objections and Exceptions-Competent and Incompe- 
tent Testimony-Appeal and Error. . 

Objections to a mass of evidence, some of which is  incompetent and 
some competent, should specify only the incompetent evidence, or the 
exception will not be considered on appeal. 

7. Trials-Objections and Exceptions-Rulings.-Practice-Appeal and Error. 
An exception must be made and noted to the ruling of the court, 

if objected to, and where an objection is made to the exclusion of evi- 
dence upon the trial of the case and the witness is ordered to stand 
aside, with permission to the appellant to recall and further question 
him on the point, and the witness i s  not recalled under the permission 
granted, and no final ruling i s  made, there is nothing upon which a n  
exception can be based, and the matter is not reviewable on appeal. 

8. Homicide-Hurder-Drnnkenness-Intent - Nental Incapacity - Instruc- 
tions. 

The prisoner being tried for murder, was found guilty in the second 
degree, upon evidence tending to show that  the homicide was com- 
mitted by him when he was under the influence of a drug or of whiskey. 
Instructions to  the jury held correct, that if the prisoner had a t  the 
time become incapable by the use of the drug or liquor to form the in- 
tent to kill, or to plan, deliberate, or premeditate beforehand, their 
verdict should not be for more than murder in the second degree; and 
that if he was then mentally unsound or unbalanced to such a n  extent 
that he could not understand the quality of his act o r  distinguish 
between right and wrong, they should acquit him. Senzble, i n  the  case 
at  bar there was insufficient evidence of mental unbalance of the pris- 
oner to be considered by the jury. 

APPEAT~ by defendant from Long, J., at July Term, 1913, of (499) 
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The defendant was indicted in the Superior Court of Randolph 
County for the murder of John M. Armstrong, the homicide having 
been committed on 24 March, 1913. The trial took place at  July  Term, 
1913, when defendant was convicted of murder in the second degree, and 
was sentenced to imprisonment for twenty-five years. 

The special nature of the defense is indicated by the following testi- 
mony, taken from the record: 

"On the trial, evidence was offered by the State showing that the de- 
fendant and the deceased were engaged in  the business of leasing lands 
and looking after lodges for hunting purposes, the defendant for the 
Archdale Shooting Club and the deceased for George Could, and that 
the deceased succeeded in leasing some lands which the defendant wanted, 
and the defendant had gotten mad with the deceased on that account, 
and had cursed him and had some time before that threatened to kill 
him; that on 24 March, 1913, about 5 o'clock in the afternoon, the 
deceased, who lived near High Point, came through Archdale, returning 
to his home, and stopped near the house of Mr. Horace Ragan in  order 

to see Mr. Ragan about the purchase of some cattle; that the 
(500) deceased was traveling in an automobile and accompanied by 

William White; that they found Mr. Ragan, and while looking 
at  the cattle, which were in a lot belonging to Mr. Ragan and immediately 
in  the rear of the defendant's house, the defendant saw deceased and 
went to his barn, hitched his horse to his buggy and drove up to where 
he had seen the deceased and Ragan standing. While he was hitching 
his horse to his buggy, the deceased and Ragan had gone in  an opposite 
direction away from defendant's house, to Mr. J. L. Freeman's, to look 
a t  a pony, several hundred yards from where the defendant had seen 
them and out of hi's sight; that defendant was seen to drive in his 
buggy up to the place where the deceased had left his automobile and 
where defendant had seen deceased and Ragan standing, and peering 
around the automobile and into a barn near-by, as if he were looking 
for some one; that the roads fork at  the place where the defendant had 
driven up, and he first went up one fork of the road, and seeing nothing 
of the deceased, he came back and placed his buggy in the forks of the 
road between the deceased's automobile and Freeman's, so that which- 
ever way the deceased returned he would have to pass the defendant; 
that the defendant waited there until the deceased and Ragan and White 
and Freeman and his son returned from looking at the pony; that de- 
fendant allowed Ragan and White to pass him without interference, 
while deceased had stopped close by to speak to Mr. Moses Hammond 
.and George Miller, who stood at Hammond's gate and within a few 
yards of the buggy; that deceased, after shaking hands with H-itmmond 
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and Miller, approached the buggy in which the defendant sat, spoke to 
defrndant, shook hands with him, and as deceased turned away to go 
on with Ragan and White, defendant called to him and said, 'I have 
something for you,' and as he spoke, drew his pistol and fired at de- 
ceased; that deceased was unarmed, and dodged and ran to a tree very 
close by, and as he ran, just before he reached the tree, the defendant 
shot again, hitting the deceased in the back, the bullet penetrating the 
intestines in  twenty-one places and inflicting a wound of which the de- 
ceased died the next day; that after the defendant had shot the 
deceased and deceased had gone behind the tree, the defendant (501) 
turned and fired twice at George IIiller, who stood on the opposite 
side of ?,he road, and towards whom i t  was shown that he had very 
bitter feelings and whom he had threatened to kill; that after firing five 
times, the defendant reloaded his pistol, and when Ragan and White 
picked up the deceased to carry him to Ragan's house, defendant followed 
them along in his buggy until he heard the deceased say that he was 
killed and was going to die, when defendant turned and went on to his 
house, put up his horse and buggy, returned to his house, went out on 
the porch, drew his pistol and called to his wife to come and see him 
finish what he was going to do; that some neighbors came in  and took 
the pistol from the defendant, and shortly thereafter he left his home, 
went into the woods and remained there until about noon the next day, 
when he was found and arrested. 

"The defendant testified that about five years ago his first wife died, 
and shortly thereafter he began to take morphine and continued to 
take it, in the form of what is called papine, for about three years; 
that papine is a liquid preparation sold in 8-ounce bottles and contains 
8 grains of morphine and 11 per cent of alcohol; that he contracted the 
morphine habit, and for seven and one half months he used as much 
as 8 ounces of papine a day, thereby taking 8 grains of morphine and 
a quantity of alcohol daily, in  consequence of which he was taken to a 
sanitarium and treated and cured of that habit; that shortly afterwards 
he began to use whiskey. drinking as much as a quart; a day for two 
years before the homicide; he took a drink of whiskey in  Dr. Tomlinson's 
office, and from that time until after the killing his mind was utterly 
blank, and that he did not come to himself until after the shooting, when 
he heard his wife scream, and that when he heard his wife scream he 
came to himself. Defendant also offered the evidence of certain witnesses 
that at different times during a period of four or five years they had seen 
the defendant when they thought he mas in such a mental condition 
that he did not know what he was about. 

"Sll the witnesses who saw the homicide, six or seven in num- 
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S. v .  ENGLISH. 

(502) ber, some of whom had known the defendant all his life, testi- 
fied that defendant was cool and deliberate in what he did, and 

that his mind was all right and that he knew what he was doing; and 
other witnesses for the State testified that they had known him for 
years; that they had had business transactions with him on the very 
day of the homicide and but a few hours before, and that the defendant 
was perfectly sober, and that his mind was all right and just as good 
as that of any average man. One of these witnesses, Mr. Woodall, who 
lived at  Archdale, in  plain view of the defendant's house and premises, 
and who saw the defendant drive up in his buggy apparently looking 
for some one at  the place where the deceased had driven up in  his auto- 
mobile, testified that he heard the shots fired and heard the defendant's 
wife scream, and he ran down to see what had happened, and saw the 
defendant sitting in his buggy with a pistol in his hand and found the 
deceased wounded and being carried to the house of Horace Ragan; 
the witness lived about 250 yards from the house of the defendant and 
about 150 yards from where the shooting occurred." 

With reference to the plea of insanity and the effect of intoxication 
or the liquor and morphine habit upon the defendant's mental state or 
condition, the court, a t  defendant's request, gave the following special 
instructions : 

"1. The jury is instructed that although they might find from the 
evidence that the defendant committed the criminal act, in  the manner 
and form as charged in  the indictment, still, if the jury believe from 
the evidence that at  the time he committed the act he was so affected 
by long and continued use of alcoholic liquors or drugs, or both, that 
he did not know the nature of the act, whether i t  was wrongful or not, 
and did not know his relations to others, and that such mental deficiency 
was induced by antecedent and long continued use of such intoxicating 
drinks or drugs, and not the immediate effects of intoxication, then 
the dcfendant cannot be held criminally responsible for such act, and 
the jury should find the defendant not guilty. 

"2. I n  determining the question whether the defendant wa* 
(503) insane at  the time of the alleged commission of the crime, the 

jury are to consider all of his acts a t  the time of, before, and 
since the commission of the crime, as such acts and conduct have been 
shown by the evidence; and the jury should consider the defendant's 
appearance and actions at  the time of, before, and after the commission 
of the offense, and if the jury is satisfied from the evidence that at  
the time defendant shot the deceased, defendant was so affected in his 
mind and memory that he was not able to distinguish right and wrong 
and had no knowledge and understanding of the character and conse- 
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quences of the act, and power and will to abstain from it, then he was 
not a legally responsible being, and the jury should find (defendant) 
not guilty. 

('3. The court instructs you that if you are satisfied from this evi- 
dence that the prisoner was of insane mind to such an extent that 
he was not conscious of the nature of the act he was doing, then you 
ought to acquit him on the ground of insanity. 

"4. The court instructs you that if you are satisfied from the evi- 
dence in this case that at  the time of the commission of the offense the 
defendant was suffering from mental aberration or sickness of mind 
produced by any cause, and by reason thereof his judgment, memory, 
and reason were so perverted or dethroned that he did not realize the 
nature and quality of the acts he was doing, or that he did not realize 
that i t  was wrong, you must find that he was insane, and for that reason 
not guilty." 

The court then, in its general charge, proceeded as follows: 
"These prayers requested by the defendant, to which I have called 

your attention, I give you; and in this connection also, to present the 
prisoner's defense more fully, and the State's contention with regard 
to it, I add the following: The prisoner pleads that a t  the time of the 
alleged shooting of the deceased that his mind was dethroned and that 
he had not the mental capacity to distinguish between right and wrong; 
that he did not have the power to premeditate and deliberate upon the 
nature and consequence of his act, and that in the eye of the law he is 
excused. The burden of this plea is upon him, and not upon the 
State, to satisfy you of its truth, for in law he is presumed to be (504) 
sane, not insane. This presumption of the law is rebuttable by 
evidence, and to do so he is not required to establish his plea beyond 
a reasonable doubt, but i t  is incumbent upon him to establish i t  by 
evidence to your satisfaction. The prisoner, to be responsible for his 
act, must have had legal capacity at  the time to distinguish between 
good and evil, and to have known what he mas doing, to comprehend 
his relations towards others, the nature of his act, and to have had a con- 
sciousness of wrongdoing. I n  the inquiry as to the prisoner's mental 
condition he is a'ssumed to have been sane, that is, to have had the 
degi-e~ of mind and reason required to constitute criminal responsibility 
for his acts, but the want of such legal capacity may appear by evidence 
of t,he presence of insanity. The measure of criminal responsibility is 
this: I f  the prisoner a t  the time of the homicidal act was in a state of 
mind to comprehend his relations to others, the nature and criminal 
character of the act, was conscious that he was doing wrong, he was 
responsible for his act. Otherwise, he was not, and your verdict will be 
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as you find the facts from the evidence. I f  you find the prisoner was 
intoxicated at  the time of the alleged homicide from the use of some 
exciting stimulant, and you, notwithstanding, find and are satisfied 
beyond a reasonable doubt that he had mind sufficient to have a fixed 
purpose and to plan, and that he deliberately and with premeditation 
formed the design to kill the deceased, and that he deliberated and pre- 
meditated upon the killing, in consequence of such formed design, and 
that, in consequence of such formed desim, he executed i t  and shot and 
killed the deceased, then the fact, if found, that the prisoner was intoxi- 
cated, would not excuse the act, but the offense would under such find- 
ings be murder in the first degree. I f ,  however, you have a reasonable 
doubt as to the shooting and killing with premeditation and delibera- 
tion, but you find that the prisoner had capacity to comprehend his re- 
lations to others, was conscious that it was wrong to take the life of 
a fellowman, and knew the nature of the act he was committing, and 
under these circumstances you find that he shot and killed the deceased, 

he would be guilty of murder in  the second degree, and you would 
(505) so find. If ,  however, upon a review of all the evidence you find 

that the prisoner killed the deceased as alleged by the State, 
but you find that at the time of the killing he was insane, or was in a 
state of mind cot to comprehend his relations to others, nor the nature 
and criminal character of the act, when he shot the deceased, and was 
not conscious that he was doing wrong, under these findings, if so made 
by you, he would not be responsible, and upon such findings you would 
acquit the prisoner, The burden of establishing the plea of insanity, 
however, with the specification as I have heretofore explained, is upon 
the prisoner, and not upon the State. With regard to this plea, which 
is made by the prisoner, that he was not able to know what he was doing 
a t  the time, and which is more fully set out in the instructions which I 
give you, I will now state the contentions of the parties." 

The presiding judge then very carefully reviewed the testimony and 
stated fully, fairly and impartially the several contentions of the parties, 
and concluded his statement as follows: 

"I cannot give you all the contentions made by the parties on both 
sides with regard to this matter, gentlemen. I f  I have'left out any meri- 
torious contention, that is  to say, a contention as to the facts based 
upon eridence which addresses itself to your conviction, whether made 
by one side or the other, I ask you to consider i t  and give it such weight 
as you think i t  deserves." The court then instructed the jury what 
verdict they could render according as they found the facts to be. From 
the judgment rendered upon the verdict, the prisoner appealed to this 
Court. 
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Attorney-General Bickett and Assistant Attorney-General Calvert for 
t he  State.  

Brooks, S a p p  & Hall, T.  J .  Gold, C'. H .  Redcling, J .  A .  Spence, R. C.  
Kel ly ,  and J. T. Bri t tuin for defendant. 

WALKER, J. The prisoner noted several exceptions during the course 
of the trial, and we will now consider them in the order they are stated 
in  the record. 

The first exception was taken to the ruling of the court re- 
fusing a motion for a continuance. The motion was heard upon (506) 
affidavits; and it appears therefrom that i t  was made on the 
ground that the defendant was unable to procure the attendance of 
certain witnesses. A reading of the affidavits, and the circumstances 
attending the making of the motion and the ruling of the court thereon, 
ahow that there was no abuse of discretion. The granting of a motion 
for a continuance is in the discretion of the trial court. S .  v. Scott,  80 
N. C., 365; 8. 21. Panlcney, 104 N. C., 840; 8. v .  su l tan ,  142 N. C., 
$69 ; 8. v: Htmter,  143 N. C., 607. The decision thereon is not reviewable, 
exc'ept to see whether there has been a clear abuse of discretion. S. v .  
Lindscy, 78 N. C., 499. I t  appears that the judge, with the full consent 
s f  the solicitor, proposed to postpone the trial of the case, so that the 
defendant could take the deposition of the absent and infirm witnesses, 
and further suggested, the solicitor consenting, that defendant might 
name the time and place for taking the deposition, and select the com- 
missioner whom the court would appoint for the purpose, "the entire 
matter being left with the defendant and his counsel, provided the testi- 
mony was taken so that the trial could proceed during the term. The de- 
fendant's counsel declined to suggest to his Honor the name of the com- -- 
missioner or to take the deposition of the said witness, and had nothing - 
further to say in response to his Honor's suggestion and the agreement of 
the counsel for the State," and his Honey thereupon ruled that the trial 
should be proceeded with, and the defendant excppted. The court exer- 
cised its discretion fairly, even liberally, and the refusal of defendant to 
accept the terms offered by i t  deprives him of any pasible ground of ob- 
jection. Under the circumstances, he was surely not prejudiced. The case 
of S .  v. Rlaclcley, 138 N.  C., 620, which he cites in support of this excep- 
tion, does not sustain it, but, on the contrary, supports the action of the 
court, for there it is said that a ruling upon a motion for a continuance 
is not reviewable by this Court on appeal, "unless possibly where there 
has been a gross abuse of the judge's discretion, which mas not the 
case" there, and is not the case here.- There was no abuse a t  all, 
b u t  a lenient regard for the rights of the defendant. X. v. Scott,  (507) 
8 0  N. C., 365. 

405 



IS T H E  SUPREME COURT. [I64 

The second exception was taken to the ruling of the court, that 
certain jurors passed by the State were impartial. The record shows 
that those jurors stated, in answer to questions by the court, that not- 
withstanding they had formed an opinion about the case from the news- 
paper accounts, they were sure that they could assume the obligation of 
jurors and enter the jury box and hear the evidence from the witnesses 
and the charge of the court and render a verdict entirely in  accordance 
with the law and the evidence, uninfluenced by anything that they had 
read or any opinion that they may have formed from what they read 
about the case or otherwise. This statement of the jurors under oath was 
sufficient to justify the ruling of the court; but it further appears that 
none of the jurors thus objected to were accepted by the defendant. All 
of them were challenged peremptorily, and when the twelve jurymen had 
been chosen, the defendant had the right to two more peremptory chal- 
lenges which he had not exercised. The right of challenge is not one to 
accept, but to reject. I t  is not given for the purpose of enabling the 
defendant, or the State, to pick a jury, but to secure an impartial one. 
The defendant got an acceptable jury, for he had two peremptory 
challenges left, which he could have used if he had thought otherwise. 
I n  8. v. Bohanan, 142 K. C., 695, we said: "There is a familiar princi- 
ple of lam which fully meets and answers this objection. The defendant 
did not exhaust his peremptory challenges, but there were many left to 
him when the panel was completed. When such is the case, the objection 
to a juror who could have been rejected peremptorily is not available. 
S. v. Hensley, 94 N .  C., 1021; S. 21. Pritch'ett, 106 N. C., 667; S. v. 
Teachey, 138 N. C., 587." The judge found that the challenged jurors 
were indifferent, and his ruling in this respect mill not be reviewed here. 
S. v. Bollanan. supra, where the cases to that date are collected. See, 
also, 8. I). Banner, 149 N .  C., 522. 

The prisoner next objected to the testimony of %Ir. Woodall, 
(508) which mas admitted by the court. The exception is not specific 

enough, and of course should be so. Wilson v. Lumber CO., 131 
N. C., 163. Rut the evidence was competent and relevant. We do not 
see why i t  was not competent to allow the witness to state that he saw 
the dofendant in his buggy looking for some one; heard the shots and 
immediately ('ran down to see what had happened, when he found the 
prisoner with a pistol in his hand and the deceased wounded and being 
carried to the house of Horace Ragan." H e  lived near-by, and knew the 
parties. Besides, the evidence was harmless, as these facts had already 
been given in evidence and were not disputed. The evidence was also 
corroborative of other witnesses, and no request was made that i t  be 
confined to that particular purpose. Rule of this Court, No. 27, in 140 
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N. C., a t  p. 495. Another conclusive answer to this assignment is 
that the objection was made to a mass of testimony, some of which, at  
least, was clearly competent. The rule is stated in S. v. Lsdford, 133 
N. C., at  p. 722 : '(The objections are general, and the rule is well settled 
that such objections will not be entertained if the evidence consists of 
several distinct parts, some of which are competent and others not. I n  
such a case the objector must specify the ground of the objection, and 
i t  must be confined to the incompetent evidence. Unless this is done, 
he cannot aftermards single out and assign as error the admission of 
that part of the testimony which was incompetent. Barnhardt v. Smith, 
86 N.  C., 473 ; 8rnilq ?:. Pearce, 98  N .  C., 185; Hammond v. Schif, 
100 K. C., 161; 8. v. Stanton, 118 N.  C., 1182; NcRae v. Nalloy, 93 
N.  C., 164. The same rule applies to an objection to the judge's charge, 
when it consists of several propositions. Bost v. Bost, 87 N.  C., 477; 
Insumnce Co. v. Sea, 21 Wall., 158. Some of the evidence objected to 
by the defendant was clearly admissible." See, also, Carmichael v. 
Telephone Co., 162 N.  C., 333. 

The next objection is stated in the record without any ruling having 
been made upon which it could be based. I t  appears that a witness for 
the defendant was asked a question on redirect examination, to which 
the State objected, and the witness was then directed to stand aside, with 
permibsion to the defendant to recall and examine him later if de- 
sired, defendant's counsel stating that they would submit to the (509) 
court further authorities upon the question. The defendant's 
counsel did not recall the witness nor ask permission to recall or examine 
him further on this point, and no ruling was made by the court. The 
jurisdiction of this Court is restricted to the correction of errors in the 
rulings of the court below ; and where no ruling has been made, there can 
be no review here. This is self-evident. I'yson v. Tysow, 100 N. C., 
360; Scroggs v. Stevenson, ibid., 354. Thc-re was no offer to show what 
would be the answer of the witness, and the question, on its face, does not 
sufficiently indicate it. We are not, therefore, informed as to its 
relevancy. In re Smith's Will, 163 N.  C., 464. 

This brings us to a consideration of the prayers for instruction and 
the charge of the court. Exceptions were taken to the refusal of certain 
requests for instruction to the jury and to the charge. We may say, 
generally, that the charge of the court was very explicit and accurate, 
and clearly set forth the principles of law arising upon the evidence. 
I t  gave the defendant the full benefit of the doctrine that if the prisoner, 
when he committed the homicide, had become incapable by the constant 
use of liquor or drugs to form the intent to kill, or to plan, deliberate, 
or premeditate beforehand, the jury should not convict him of murder 
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in  the first degree. And the charge in respect to the effect of the liquor 
or drugs upon his mental condition was also correct, as the court told the 
jury that if, at  the time of the killing, he was mentally unsound or un- 
balanced to such an extent that he did not know or could not understand 
the quality of his act, and was not able to distinguish between good and 
evil, he was not responsible in law, and they should acquit him. This 
was as f a r  as the judge could well go and stay within the law. The 
instruction is sustained by S. v. Huywood, 61 N.  C., 376. I n  that case 
Judge George Green charged the jury as follows: "If the prisoner, a t  
the time he committed the homicide, was in a state to comprehend his 
relations to other persons, the nature of the act and its criminal charac- 
ter, or, in other words, if he was conscious of doing wrong at the time he 

committed the homicide, he is responsible. But if, on the contrary, 
(510) the prisoner was under the visitation of God, and could not dis- 

tinguish between good and evil, and did not know what he did, 
he is not k i l t y  of any offense against the  law; for guilt arises from the 
mind and wicked will." This i ~ s t r u c t i o ~ i  was approved by this Court 
on appeal, Chief Justice Pearson, for the Court, saying: "we fully ap- 
prove of the charge of his Honor upon the subject of insanity. I t  is clear, 
concise, and accurate; and, as i t  is difficult to convey to the minds of 
jurors an exact legal idea of the subject, we feel at liberty to call the 
attention of the other judges to this charge." This case was also ap- 
proved in S. v. Potts, 300 N.  C., 458, where the Court, by Chief Justice 
Smith, said: "This charge is strictly in  accordance with S ,  v. Haywood, 
61 N. C., 376. We find no authority in  support of the proposition con- 
tained in  the prisoner's eighth instruction, that the prisoner's drunken 
condition, while not absolving him from all guilt, might repel the 
malice and reduce his crime to a lower grade, though earnestly pressed 
i n  the argument on his behalf. The test of accountability for crime is the 
ability of the accused to distinguish right from wrong, and that in doing 
a criminal act he is doing wrong. This is settled in S.  v. Haywood, 
supra." I n  S. v. Banxer, 149 N .  C., 519, the present Chief Justice, for 
the Court, also approved i t  in these words : "The defense had endeavored 
to show by a witness that the prisoner was insane, and these questions 
were legitimate to show that the prisoner was attendirig to business and 
knew that it was wrong to shoot any one down. I n  8. v. Haywood, 61 
N. C., 376, the Court approved this charge, when the defense of insanity 
was set up :  'If the prisoner was conscious of doing wrong at the time he 
committed the homicide, he is responsible."' The charge of the court is 
also sustained by 8. v. 1?fwrphey, 157 N.  C., 614. I n  that case i t  was held 
that when the defendant was in such a state of voluntary drunkenness 
at  the time of the killing that his mind and reason were so completely 
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overthrown as to render him utterly incapable of forming a deliberate 
and premeditated purpose to kill, he could not be found guilty of murder 
in the first degree. Where a specific intent is essential to consti- 
tute crime, the fact of intoxication (or, we may add, the use of (511) 
drugs) may nega t i~e  its existence, where the mind is so affected 
or weakened by i t  as to be incapable of forming the intent, or by pre- 
meditating or deliberating. Clark's Cr. Law, p. 15.  Just ice  H o k e  said 
in X. v. Mzirphy, supra:  "It is very generally understood that voluntary 
drunkenness is no legal excuse for crime, and the position has been held 
controlling in many causes in this State, and on indictments for homi- 
cide. The principle, however, is not allowed to prevail where, in addition 
to the overt act, i t  is required that a definite specific intent be established 
as an essential feature of the crime." H e  further says: "It (evidence 
of drunkenness) has been excluded in well considered decisions where 
the facts show that the purpose to kill mas deliberately formed when 
sober, though i t  was executed when drunk, a position presented in X. v. 
Kale ,  124 N. C., 816, and approved and recognized in Arzrnaw v. 
Ind iana ,  123 Ind., 346, and it does not avail from the fact that an 
offender is, at  the time, under the influence of intoxicants, unless, as here- 
tofore stated, his mind is so affected that he is unable to form or enter- 
tain the specified purpose referred to. Wharton sums up the matter by 
saying that 'a person who commits a crime while so drunk as to be 
incapable of forming a d~liberate and premeditated design to kill is not 
guilty of murder in  the first degree.' " Wharton on Homicide, in f ra .  
The charge of the judge below in Corn. v. CZeary, 148 Pa., 27, approved 
by that Court, and also by us in S. I). M u r p h y ,  supra, was as follows: 
"If, however, you find that the intoxication of the prisoner was so great 
as to render i t  impossible for him to form the willful, deliberate, and 
premeditated intent to take the life of the deceased, the law reduces the 
grade of homicide from murder in the first degree to murder in the 
second degree. The mere intoxication of the prisoner will not excuse or 
palliate his offense, unless he mas in such a state of intoxication as to 
be incapable of forming this deliberate and premeditated attempt. I f  
he mas, the grade of offense is reduced to murder in the second degree." 
The clear exposition of Dr. Wharton (Wh. Homicide ( 3  Ed.), p. 811), 
which is as follows, we have also approved: "Intoxication, though 
voluntary, is to be considered by the jury in a prosecution for (512) 
murder in the first degree, in which a premeditated design to cause 
death is essential, with reference to its effect upon the ability of the 
accused at  the time to form and entertain such a design, not because, 
per se, it either excuses or mitigates the crime, but because, in connection 
with other facts, an absence of malice or  rem meditation may appear. 



I N  T H E  SUPREME COURT. [I64 

Drunkenness as evidence of want of premeditation or deliberation 
is  not within the rule which excludes it as an excuse for crime. 
And n person who commits a crime when so drunk as to be incapable 
of forming a deliberate and premeditated design to kill is not guilty of 
murder in the first degree. The influence of intoxication upon the ques- 
tion of the existence of premeditation, however, depends upon its degree, 
and its effect on the mind and passions. No inference of the absence of 
deliberation and premeditation arises from intoxication, as a matter of 
law. And intoxication cannot serve as an excuse for the offender; and 
i t  should be received with great caution, even for the purpose of reduc- 
ing the crime to a lower degree." These principles mere stated and ap- 
plied in X. v. Shelton. post, 513. I f  we apply them to the facts of this 
case, it is perfectly clear that the instructions of the court were as 
favorable to the prisoner as the law permitted. As we have seen, he had 
the full benefit of the principle in regard to insanity. 

We may well doubt if there was sufficient evidence in this case-that 
is, such as is fit to be considered by a jury-that the prisoner was in- 
sane at  the time of the homicide. His every action and his general con- 
duct indicated the full possession of his faculties, unimpaired by any 
previous habit of intoxication or any other sort. That he had a motive is 
well established, and that he was influenced by his hatred of the deceased, 
engendered by a riralry in the same kind of business, appears with 
equal certainty. H e  proceeds towards the execution of his purpose 
to slay with all the intelligence of a man who knew what he 
intended to do and how he should do it. He prepared himself beforehand 

and quietly awaited the opportunity he was seeking to destroy 
(513) his rival. There was an absence of all excitement or impulsive- 

ness, and in its place, a steady and studied effort to carry out his 
design. But if there mas evidence of an unbalanced or abnormal mind, 
it surely had not reached the stage of insanity such as mould excuse the 
offense and not merely reduce it in degree. There was ample evidence to 
justify a conviction for the higher felony, but the jury took the benevo- 
lent view of it all, and gaae him the benefit of the doubt, and the defend- 
ant has no reason whatever for complaint. 

No error. 

Cited: *S. v. Rogers, 168 N. C., 114; S. v. Heavener, ib., 164; S. v. 
L o w ~ y ,  1'70 N. C., '734. 
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STATE v. WALTER SHELTON. 

(Filed 5 November, 1913.) 

1. Homicide-Murder-Premeditation-Drunkenness-Trials - Instructions- 
Harmless Error. 

Where the defense upon a trial for murder is that at  the time of and 
immediately before the homicide the prisoner had been rendered in- 
capable of forming a deliberate and premeditated purpose to kill, by 
reason of drunkenness, the burden is upon him to show this to the 
satisfaction of the jury; and, in this case, it appearing that the judge 
clearly charged the jury upon the degree of proof necessary for the 
State to convict, i t  i s  held harmless error that he charged that the de- 
fendant must prove his defense "beyond a reasonable doubt," i t  ap- 
pearing that the jury could not have been misled; and further, there 
is no evidence that a t  the time of the homicide the defendant was in 
such condition. 

2. Homicide-Murder-Premeditation-Evidence. 
For the defense of drunkenness to be available upon a trial for mur- 

der in the first degree, it must be shown that, at  the time of the homi- 
cide, the mind of the prisoner was so affected by drink as to render 
him incapable of premeditation and of a deliberate purpose to kill; but 
when the evidence shows that the purpose to kill was deliberately and 
premeditatedly formed when sober, the imbibing of intoxicants, to 
whatever extent, in order to carry out the design, will not avail a s  a 
defense. 

APPEAL by defendant from Lane, J., at  August Term, 1913, (514) 
of ROCKINGHAM. 

Indictment for murder. The defendant was convicted of murder 
i n  the  first degree and sentenced to death. F rom the judgment pro- 
nounced, h e  appealed. 

Attorney-General Bickett and Assista,nt Attorney-General Culvert for 
the State. 
P. 1'. Stiers and C. 0. McMichael for defendant. 

BROWN, J. The defendant offered no evidence and the case was 
tried upon that  introduced by the State. This evidence tends to prove 
these facts: 

The defendant was the husband of Lula Shelton. I t  is evident tha t  
they lived unhappily together. About two weeks prior to Christmas, 
1912, the wife refused to live with the defendant any longer on account 
of his conduct, and she went to the home of her mother. 

On Christmas Eve defendant went there and pointed a pistol a t  his  
wife and told her he would kill her if she did not live with him. H e  
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then asked for his overcoat, and as he was about to leave, said to his 
wife's sister that he intended to kill his wife when she put her foot 
off the lot, and instructed her to tell his wife. 

There is no evidence that he was so drunk on this occasion that he was 
irresponsible and did not know what he did and said. 

About ten days before the homicide defendant told one Adkins he 
was going to kill his wife because she would not live with him, and he 
told at  different times numerous other witnesses that he was going 
to kill his wife and the whole Trent family, being the family of his 
wife; that she had sworn to lies on him. 

On 24 March, 1933, the wife was at the home of Mrs. Jennie Black in  
Reidsville. She was sitting in a room with several other people, when 
the defendant came in, walked up to his wife and started to put his hand 
in  his pocket. His  wife threw up both hands and started towards him, 
when he pulled out his pistol and shot her twice. The wife fell and died 
in  seven or eight minutes. 

A sister of the defendant then pushed him towards the door 
(515) and he went out into the yard, where he  was arrested by two men, 

and as he was being carried away, he said: "I did what I said 
I was going to do-what I wanted to do. I put three balk in  her, 
and I will go to the electric chair for it." H e  repeated this statement 
afterwards to other witnesses. 

The exceptions to the evidence are without merit and are not of suffi- 
cient importance to require discussion. 

The third exception relates to a remark of the judge. Counsel for 
the defense in  addressing the court as to the incompetency of a conver- 
sation between the defendant and his wife, maintained that this kind 
of evidence was analogous to that prohibited by section 1631 of the 
Revisal; that if the witness Effie Trent did not state the truth about 
the conversation, her sister Lula Shelton being dead, there would be no 
one to deny it. 

The judge remarked from the bench and in the hearing of the jury 
that the defendant could deny i t ;  and to this remark the defendant 
excepts. The exception ought not to be sustained. Section 1631 has 
no application whatever to criminal cases. The conpersation between 
the husband and the wife in which he threatened to kill her was entirely 
competent. The judge was simply replying to an unsound legal propo- 
sition that was being argued by the counsel for the defendant, and his 
remarks were in no way improper. 

H e  subsequently, in his charge, warned the jury that they could not 
consider to the prejudice of the defendant the fact that he did not go 
upon the stand and testify as a witness. The exception chiefly relied 
on by the defendant is to the following extract from the charge of the 
court : 412 
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"If you find from the evidence beyond a reasonable doubt that the 
defendant, previous to the time he killed his wife, if you find he did 
kill her, was so intoxicated as not to be able to form a specific intent 
and to deliberate and premeditate, but was not insane by reason of it, 
as before explained to you, so as not to know the difference between 
right and wrong, and with a deadly weapon slew his wife with malice, 
you will find him guilty of murder in the second degree." 

His  Honor erred in using the words "beyond a reasor~able (516) 
doubt" in that connection, but we do not think the error was very 
material and of sufficient important to warrant another trial. 

The burden of proof is on the State a t  all times to prove the willful, 
deliberate, and premeditated killing, and his Honor so instructed the 
jury very clearly, but where the defendant claims that at  the time of 
and immediately before the homicide he had been rendered incapable of 
forming a deliberate and premeditated purpose to kill by reason of 
drunkenness, the burden is on him to prove it, not beyond a reasonable 
doubt, but to the satisfaction of the jury. 

The charge of the court upon the burden of proof and the doctrine 
of reasonable doubt is so full and clear that it would scarcely have been 
misunderstood. 

His  Honor said: "This defendant not only pleads not guilty to this 
charge against him, but when he comes into this court and is put upon 
his trial, is presumed to be innocent of any crime. This is no mere idle 
presumption to be disregarded at  will, but is a fundamental principle 
of the law of this State, and applies in this case as in  all other trials 
for violation of the criminal laws. And a defendant is covered with 
this presumption of innocence until the State by competent evidence 
rebuts such presumption, and before you can return a verdict of guilty 
against this defendant of any degree of crime, the State must have satis- 
fied you of his guilt, and that to the exclusion of every reasonable doubt. 
That is the burden that is upon the State in this case, I repeat, to prove 
the guilt of this defendant beyond a reasonable doubt, before you can 
convict him of any degree of homicide." 

We are further of the opinion that the charge was harmless error, for 
the reason that there is no sufficient evidence in the record that at  the 
time of the homicide he was in  such a mental condition, brought about 
by excessive drinking, as to render him incapable of committing de- 
liberate and premeditated murder. 

S. v. Murphey is a leading case on this subject, and the question is 
fully discussed by Mr. Justice Hoke. 

I n  that case i t  is stated that there was evidence that at  the 
time of the killing "the mind of the prisoner was so affected, at (51'7) 

413 
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the t ime,  by voluntary drunkenness that he was incapable of committing 
murder in the first degree." 

I n  the opinion the learned judge says: "It is very generally under- 
stood that voluntary drunkenness is no legal excuse for crime, and the - 
position has been held controlling in many causes in this State and on 
indictments for homicide. The principle, however, is not allowed t'o 
prevail where, in addition to the overt act, it is required that a definite 
specific intent be established as an essential feature of the crime. I n  
Clark's Criminal Law, p. 72, this limitation on the more general princi- 
ple is thus succinctly stated: 'Where a specific intent is essential to 
constitute crime, the fact of intoxication may negative its existence.' 

"Accordingly, since the statute dividing the crime of murder into two 
degrees, and in cases where i t  becomes necessary, in order to convict an 
offender of murder in the first degree, to establish that the killing was 
deliberate and premeditated, these terns contain, as an essential element 
of the crime of murder, a purpose to kill previously formed after weigh- 
ing the matter (S. v. Ba?zks, 143 N. C., 658; s. v. Dowdelz, 118 N .  C., 
1148)) a mental process embodying a specific definite intent; and if i t  
is shown that an offender, charged with such crime, is so drunk that he 
is utterly  unable to form or entertain this essential purpose, he should 
not be convicted of the higher offense. 

'(It is said in some of the cases. and the statement has our unaualified 
approval, that the doctrine in question should be applied with great 
caution. I t  does not exist in reference to murder in the second degree, 
nor as to manslaughter. I t  has been excluded in well considered de- 
cisions where the facts show that the purpose to kill was deliberately 
formed when sober, though i t  was executed when drunk, a position 
presented in S. v. XaTe, 124 N.  C., 816, and approved and recognized in 
Amman v. Indiana, 123 Ind., 346, and it does not avail from the fact 
that an offender is, a t  the time, under the influence of intoxicants, un- 

less, as hereinbefore stated, his mind is so affected that he is 
(518) unable to form or entertain the specified purpose referred to." 

Wharton sums up the matter by saying that '(a person who 
commits a crime while so drunk as to be incapable of forming a de- 
liberate and pren?editated design to kill is not guilty of murder in the 
first degree. The influence of intoxicants upon the cjuestion of the ex- 
istence of premeditation, however, depends upon its degree and its effect 
on the mind and passions.') Homicide ( 3  Ed.), p. 811. 

All the authorities agree that to make such defense available the evi- 
dence must show that at  the t i m e  of the ki l l ing the prisoner's mind and 
reason were so completely intoxicated and overthrown as to render him 
utterly incapable of forming a deliberate and premeditated purpose to 
kill. 
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As the doctrine is one that is dangerous in its application, it is al- 
lowed only in very clear cases; and where the evidence shows that .the 
purpose to kill was deliberately and premeditatedly formed when sober, 
the imbibing of intoxicants to whatever extent in order to carry out the 
design will not avail as a defense. 

I n  the rulings of the court and the charge to the jury the defendant 
has had the full benefit of his plea of insanity, which was very properly 
repudiated by the jury, as there is as little evidence to support that as 
there is the plea that his mind and reason at  the time he slew his wife 
were so completely dethroned by intoxication that he could not be guilty 
of a willful, deliberate, and premeditated murder. 

The evidence that the defendant formed and expressed to several dif- 
ferent persons at various times, extending over a period of two months, 
the settled purpose to kill his wife is overwhelming. 

On Christmas Eve, 1912, he sought his wife, pointed a pistol in her 
face, and told her he would kill her if she did not live with him. There 
is no evidence that on these occasions he was drunk and did not know 
what he was doing. 

None of the witnesses who were present at the homicide say that (519) 
defendant was drunk, and one of the witnesses, Moricle, said he 
had seen defendant under influence of whiskey, but on this occasion "he 
looked like a sober man." 

Witness Adkins testifies to a conversation ten days before the homi- 
cide, in which defendant told him he intended to kill his wife because 
she would not live with him. "At the time of the conversation I could 
not say whether Shelton was drunk or not. He  had had a drink. H e  
drank right much when he was not at work. He was not at work at 
this time. I t  had not been long since he quit work. I saw him about 
once a week, and he was always drinking." 

Witness Tally testified that defendant told him that he intended to 
kill his wife; that he saw him afternoon of the homicide, and "his con- 
dition seemed to be all right." 

Witness further said: "I have known Shelton eight or ten years. 
Sometimes he was drinking, sometimes he was not. You could call him 
drunk, but he was going. Sometimes for two or three days he would 
drink, sometimes he would not. H e  seemed to be sober on the day of 
the homicide." 

Witness Walker testified that he had conversation with defendant the 
morning of the homicide. "I am not able to tell what his condition 
was." Witness further stated that defendant before that had come to 
the store drunk; he generally came in drinking, and witness asked his 
brother to keep him out. 

Witness further testified that "the defendant a few hours before the 
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S. v. SRELTON. 

killing had asked witness, 'If you were going to kill yourself, where 
would you shoot?' I told him I had never thought of such a foolish 
thing. A few hours before the killing, I had told my wife that I believed 
Shelton was crazy." 

Witness Michael testifies to hearing defendant say on the evening of 
the homicide that he had done what he aimed to do; and on the subject 
of habits, he said : 

"I have known Walter Shelton four years. I live in the same neigh- 
borhood with him. I have heard of his drinking habits for the last 
two years. His general reputation in the neighborhood is that of a 
drinking man. On the evening of the killing he was as sober as I USU- 

ally saw him." 
Witness Myrick testifies: "I have known Walter Shelton 

(520) about fifteen years and lived in Reidsville practically all the time 
Walter has. He  drank a good deal. Sometimes he would act 

kinder foolish. I have heard about his knocking a fellow in the face 
with a beer bottle. The evening of the homicide he looked like he was 
drunk." 

Thomas Lebass testified as follows : "During Christmas week Shelton 
made a statement to me. He  said he had a wife and was going to kill 
her, and I says, 'Walter, do you know you aye going to get in trouble? 
There will be another Allen case.' He  said he was going to kill her. 
I asked him what for. He  said because she would not live with him. 
I asked him if she was a nice lady. Said yes, she was a nice lady, 
and give me that to understand right then. I told him to go home, he' 
was drunk. Said he was not drunk, and he was not going home, either. 
I saw him on the day of the homicide, about 75 or 100 yards, before and 
after. H e  was going up the opposite side from where I was standing, 
with his right hand i n  his right coat pocket. I just noticed him going 
along. I did not pay much more attention to  him. He  was walking 
right peartly, as usual, and I talked there about three minutes, when 
Miss Effie Trent came running down the street and said her sister had 
been shot. 

"I ran to the house as soon as I could get there, and found her on the 
bed, shot and dying. She lived about six or eight minutes after I got 
in the house. I saw Shelton against the front fence along the street. 
I took hold of him one time when he was about. to get away. 

"He was drinking some, not drunk. H e  stayed a little intoxicated 
most of the time. I don't say the 10th or 11th notch. That would be 
pretty good speed." 

This is the entire evidence relating to the condition of the defendant. 
I n  our opinion i t  fails to show that at  the time of the homicide the 
defendant was so drunk as, in the language of Just ice Hoke, "to render 
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him utterly incapable of forming a deliberate and premeditated purpose 
to kill." 

I t  tends rather to prove that  the defendant had been for  two 
months deliberating and premeditating the murder of his wife, (521) 
and that  if he was drinking a t  all on the day of the homicide, 
it was to assist him to put his deadly purpose into execution. 

We  have given this case a very careful examination, and are con- 
strained to conclude that  there i s  

N o  error. 

Cited:  8. v. English, ante, 512. 

STATE v. H. I?. CLAUDIUS. 

(Filed 10  December, 1913.) 

1. Indictment-False Pretense-Ictent to Defraud-Motions to Quash. 
I t  is only required that an indictment for false pretense allege that 

the act committed was with the intent to defraud (Revisal, sec. 3432), 
and a motion to quash and in arrest of judgment in this case was 
properly refused which was based upon an alleged defect in the indict- 
ment, that the word "fraudulently" was not used in connection with 
the words "designedly, falsely, and felonously." 

2. Same-Casual Connection-Form. 
While it is necessary that an indictment for false pretense show a 

casual connection between the false representations and the parting 
with the property, no particular form of words is necessary, and i t  is 
sufficient if i t  is apparent that the delivery of the property was the 
natural result of the false pretense. 

3. Indictment-False Pretense-Allegations Sufficient. 
An indictment far false pretense, charging in substance that the 

defendant knowingly and designedly made false representations of a 
subsisting fact, with intent to defraud, as, in this case, the cost of 
construction of a house upon which he obtajned a mortgage loan in an 
amount greater than otherwise he could have done, i s  sufficient. 

4. Tdals-Instructions Refnsed-Appeal and Error. 
A party to an action must obtain leave from the trial judge to submit 

prayers for special instruction after the argument has commenced, and 
from his refusal to consider them when so tendered, no appeal will 
lie. 

5. False Pretense-Written Statementstatute of Frauds-Trials-Evidence, 
Corroborative. 

Upon a trial for false pretense, alleging that it had induced A. to 
obtain the money from B., a letter from A. to B. is competent when 
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in corroboration of the testimony of A., who was a witness; and the 
fact that the representation was in writing does not preclude evidence 
of a parol representation. 

6. Trials-False Pretense-Evidence-Instructions-Appeal and Error. 
Upon a trial for false pretense, where the pretense relates to the 

misrepresentation of the cost of erecting a certain house upon which 
the defendant is charged with inducing a loan in a sum he could not 
otherwise have obtained, evidence of the value of the house, if er. 
roneously admitted in this case, was rendered harmless by an in 
struction from the court that the jury should not consider it. 

(522) APPEAL by defendant from Adams, J., a t  May Term, 1913, of 
BUNCOMBE. 

The defendant was convicted of the crime of false pretense, upon the 
following bill of indictment : 

'(The jurors for the State, upon their oath, present, that H. F. Clau- 
dius, late of the county of Buncombe, on the first day of October, in the 
year of our Lord 1912, with force and arms, a t  and in the county afore- 
said, unlawfully and knowingly devising and intending to cheat and 
defraud, did then and there unlawfully, knowingly and designedly, 
falsely and feloniously state, pretend, and represent to one Frederick 
Rutledge that he had sold in good faith a certain house and lot on 
Merrimon Avenue in the city of Asheville, North Carolina, for the sum 
of seven thousand five hundred dollars ($7,500) ; that fifteen hundred 
dollars ($1,500) of the purchase money had been paid in  cash; that six 
thousand dollars ($6,000) of the purchase money had been secured by 
six promissory notes of one thousand dollars ($1,000) each, which said 
notes were secured by deed in trust on the said house and lot, and that 
said house and lot were worth the sum of eight thousand dollars 
($8,000), and that the cost of the comtruction of the said house upon 
said lot was six thousand five hundred dollars ($6,500) ; and by the 
means of said false, fraudulent, and felonious statement and representa- 

tions the said defendant H. F. Claudius obtained the sum of 
(523) five thousand five hundred dollars ($5,500) in money from the 

said Frederick Rutledge; whereas in truth and in fact the said 
house and lot were not worth the said sum of eight thousand dollars 
($8,000), nor had the construction of said house cost six thousand f i ~ e  
hundred dollars ($6,500)) nor had H. F. Claudius sold said house and 
lot at the time of the false, fraudulent, and felonious representations 
and statements, nor had he sold said house and lot in good faith for the 
sum of seven thousand five hundred dollars ($7,500); nor had fifteen 
hundred dollars ($1,500) been paid in  cash on the purchase money of 
said house and lot; but whereas in truth and in fact said house and lot 
were not w o ~ t h  over three thousand or three thousand five hundred dol- 
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lars, and that the cost of construction of the said house upon said lot 
was not over two thousand five hundred dollars, and further that the 
pretended sale which said H. F. Claudius represented he had made of 
said house and lot to one Anna Kunse was not b o r n  fide; all of which 
statements, so made by the said H. F. Claudius to the said Frederick 
Rutledge, were falsely, fraudulently, and feloniously made, and by 
means of the said statements and representations the said H. F. Clau- 
dius obtained from the said Frederick Rutledge and B. H. Rutledge the 
sum of five thousand five hundred dollars ($5,500) in money; said false 
and fraudulent and felonious statements made by the said K. F. Clau- 
dius to the said Frederick Rutledge were made with the purpose and 
intent to cheat and defraud the said Frederick Rutledge and the said 
B. H. Rutledge out of the said sum of five thousand five hundred dollars 
($5,500), contrary to the form of the statute in such case made and 
provided, and against the peace and dignity of the State." 

The defendant moved to quash the indictment for  that- 
(1) I t  failed to allege that the act was "fraudulently done." 
(2) I t  failed to state a cause of action. 
( 3 )  That there is no sufficient causal connection between the repre- 

sentation alleged and the deceit and false pretense in the bill of indict- 
ment. and for the main reason that it is indefinite in first stating in the 
bill of indictment that the "statements made by the said H. F. Claudius 
to the said Fred Rutledge" were false pretenses; not showing the 
relation between Fred Rutledge .and B. H. Rutledge, who is 
alleged in the bill of indictment as being defrauded by the rep- (524) 
resentations. 

The motion was overruled, and the defendant excepted. 
The evidence for the State tended to show that the defendant offered 

to sell to one Frederick Rutledge six notes, each in the sum of $1,000, 
for $5,500. Rutledge stated that he had not the money himself, but 
that another person whom<he knew, one B. H. Rutledge, would probably 
purchase them. Frederick Rutledge, a witness for the State, testified 
that when the defendant offered him the notes, he told the witness that 
the notes had been taken in part payment of a recent sale of a house and 
lot; that the property was worth $5,000 or $9,000; that the house cost 
$6,500; that he had sold i t  for $7,500; that the purchaser had paid 
$1,500 in cash and that she had given the six notes of $1,000 each for 
the balance. The witness wrote to B. H. Rutledge, stating these facts 
as upon the representations made by the defendant, and the notes mere 
purchased by B. H. Rutledge. The witneqs testified that in the trans- 
action, and representing B. H. Rutledge, he relied upon the statements 
of defendant as true. The witness Rutledge further testified that some 
months after the purchase of the notes he went to the house on which 



I N  T H E  SUPREME COURT. [I 64 

the notes and mortgage were held as security, and that when he next 
I 

saw the defendant and asked him about his representations as to the 
1 value of the property, the defendant said that the purchaser lived in 

New York and was amply able to take care of the notes. The witness 
I 

learned that the purchaser was the mother of the defendant's wife. The 
defendant did not tell the witness who the purchaser was before he got 
the money. The witness further testified that the property was not worth 
more than $3,200, and another witness for the State, T. K. Davis, tes- 
tified that the house could not have cost $6,500. And testifying on his 
own behalf, the defendant said: "I never made the statement to Fred- 
erick Rutledge or any person as to what this house cost. The fact is, 
I do not know." 

The defendant excepted to the refusal to give certain prayers for 
instructions, as to which the court finds the following facts: 

"On the second day of the trial the defendant's attorney tendered 
certain prayers for instructions, after two of the counsel had 

(525) addressed the jury on the day preceding. The prayers were not 
signed by counsel. They were handed up while the court was 

preparing the charge, and it had no opportunity to consider them. 
Under these circumstances the court did not give them, unless as they 
may happen to appear in the charge, and did not undertake to give 
them." 

Judgment was pronounced upon the verdict, and the defendant 
appealed. 

Attorney-General Biclcett and J .  D. M u r p h y  for t h e  State .  
J .  Frazier  Q l e m  for defendlafit. 

ALLEN, J. We have given due consideration to the zealous and 
learned argument of counsel for defendant in behalf of his client, but 
we find no error in the record. 

The first objection to the indictment, that the word "fraudulently" 
is not used in connection with the words "designedly, falsely, and feloni- 
ously," is met by the statute (Revisal, see. 3432), which says: "That 
i t  shall be sufficient in any indictment for obtaining or attempting to 
obtain any such property by false pretenses to allege that the party 
accused did the act with intent to defraud, without alleging an intent 
to defraud any particular person, and without alleging any ownership 
of the chattel, money, or valuable security; and on the trial of any such 
indictment i t  shall not be necessary to prore an intent to defraud any 
particular person, but i t  shall be sufficient to prove that the party ac- 
cused did the act charged with an intent to defraud." 

The intent to defraud is alleged, and with more particularity than is 
required. 

420 



N. C.] FALL TERM, 1913. 

I t  is true, as contended by the defendant, that the indictment must 
show a causal connection between the false representation and the part- 
ing with the property (8. v. Whedbee, 152 N. C., 774)) but "no particu- 
lar form of words is necessary; an allegation that 'by means of the false 
pretense' or 'relying on the false pretense,' or the like, is sufficient, 
where i t  is apparent that the delivery of the property was the natural 
result of the pretense alleged." 19 Cyc., 430. 

The indictment alleges that the defendant falsely represented (526) 
to Frederick Rutledge that the constructjon of a certain house 
cost $6,500, and, in  one place, that by means of the representa- 
tion he obtained from the said Rutledge, and in another from said Rut- 
ledge and B. H. Rutledge, $5,500 in money, which, in our opinion, satis- 
fies the law. 

The indictment also contains all of the elements of a false pretense. 
I t  charges that a representation was made as to a subsisting fact (the 
cost of the construction of the house) ; that the representation was false; 
that i t  was made knowingly and designedly and with intent to defraud; 
and that by means of the representation he obtained $5,500 in money. 

We are, therefore, of opinion that the motions to quash and in  arrest 
of judgment were properly overruled. 

The defendant was not entitled to have his prayers for special instruc- 
tions considered under the findings of his Honor that they were handed 
up on the second day of the trial, after two speeches had been made on 
the preceding day, and when the judge was preparing his charge and 
had n o  time to consider them. 

We said at  the last term, in Holder v. Lumber Co., 161 N. C., 178: 
"After the argument commences i t  is well settled that counsel will not 
be permitted to file requests for special instructions without leave of the 
court, and no such leave appears to have been given in this case, for the 
court declined to consider the prayers after they were handed up." 

The fact that there is a representation in writing does not prevent the 
introduction of evidence of a par01 representation, and the letter of 
Frederick Rutledge to B. H. Rutledge was competent for the purpose 
for which i t  was admitted, to corroborate Frederick Rutledge, who was 
a witness. 

The admission of evidence as to what the house mas worth, if errone- 
ous, was cured in the charge, in  which the jury were carefully instructed 
that they could not consider any representation except the one as to the 
cost of construction. 

Nor do we find any valid objection to the charge, which is remarkably 
clear, full, and accurate. I f  i t  is the subject of criticism at all, i t  is 
because i t  is too favorable to the defendant. 

No error. 
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(527) 
STATE v. C. L. JENKINS. 

(Filed 10 December, 1913.) 

1. Criminal Law-Landmarks-IndictmentVariance-Evidence. 
The question of variance between the proof and the indictment should 

be raised upon the trial, and is not the subject of a motion in arrest 
of judgment. 

2. Criminal Law-Boundaries-Stakes-Landmarks-Interpretation of Stat- 
utes. 

Stakes placed by the agreement of the parties to mark the bounda- 
ries between their lands have evidential value in connection with 
other evidence in locating the lands, and are landmarks as contem- 
plated by Revisal, see. 3674, prohibiting their removal. 

APPEAL by defendant from Carter, J., a t  September Term, 1913, of 
BUNCOMBE. 

Indictment under section 3674, Revisal. The defendant appealed 
from verdict and judgment. 

Attorney-General BicEett and Assistant Attorney-General CaZvert for 
the State. 

Britt & To? for defendant. 

BROWN, J. The evidence for the State tended to show that the de- 
fendant owned a tract of land adjoining a tract owned by one T. L. JUS- 
tice, and that, pending a sale of the land by Justice to A. B. Nix or his 
wife, the defendant and A. B. Nix entered into an agreement to employ 
a surveyor to survey and establish the dividing line. 

Pursuant to this agreement, the line was surveyed and the stake in 
question was placed, and the agreement, return of the survey, plat, and 
order of registration are set up in the record. 

The purpose of the agreement is shown by the testimony of A. A. 
Hamlet, the surveyor, who testified that the line was run and the stake 
placed on 30 September, 1911; that some time between that date and 
13 July, 1913, the stake had been moved about 2 feet from where he 
placed it, and that the effect of the removal of the stake, if the line were 

changed accordingly, would be to add approximately an acre to 
( 5 2 8 )  the land of Jenkins, and to lessen that of Nix in the same amount. 

Other witnesses also testified to the removal of the stake. 
On the question as to how the stake was moved, and by whom, S. D. 

Williams testified : "That he knows defendant C. L. Jenkins; has known 
him all his (witness's) life; saw defendant Jenkins stobbing a stake 
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down at the point described by the witness Hamlet; thinks this was in 
the year 1911; i t  was the same time that witness Hamlet made the sur- 
vey; thinks the time was in November, 1911, when he saw Jenkins set- 
ting the stake . . . Saw the stake driven by witness Hamlet; saw 
defendant gouging i t  down or gouging i t  in the ground, and the other 
hole was a few inches from it." 

The prosecuting witness, A. B. Nix, testified on cross-examination: 
"That there was feeling between him and the defendant Jenkins; that 
he did not intend for a man to run over him; that they are bitter ene- 
mies; he never saw the defendant remove the stake, but i t  had been 
removed; that Jenkins had come to his house with a double-barrel shot- 
gun and nailed a notice about 8 feet from one corner of his house, and 
swore that he would kill the witness if he crossed the path onto his own 
land; did not see the defendant making the line. Jenkins gave him the 
lie." 

1. The defendant moved in arrest of judgment. The motion was prop- 
erly denied. 

This motion was made on two grounds: "First, that a wooden stake 
is not such a landmark as is contemplated by the statute; and, second, 
for alleged variance between the proof and indictment in that the agree- 
ment as to the location of the land offered in evidence by the State 
was entered into between the defendant and A. B. Nix, and not between 
the defendant and Nannie Nix, the person named in the indictment. 

These grounds of motion present questions which should have been 
raised during the trial by exceptions. A motion in arrest of judgment 
must be based upon some matter which appears, or for the omission of 
some matter which ought to appear, on the face of the record. 
8. T. Davis, 326 N. C., 1007; 8. a. XcLain, 104 N. C.; 895; S. v. (529) 
Douglas, 63 N. C., 500. 

Variance between indictment and proof cannot be taken advantage 
of by motion in arrest. X. v. Jarvis, 129 N. C., 698; S. v. McL&n, 104 
N. C., 895; 8. v. Cmige, 89 N. C., 475. 

2. At close of the e~~idence defendant moved to nonsuit upon the 
ground that a stake is not a landmark within the meaning of the statute. 
This motion was properly denied. As the learned Attorney-General 
well says in his brief: "The statute, section 3674, in denouncing the 
remoral of any landmark, evidently contemplates the preservation of 
any mark or monument, natural or artificial, which might in any event 
be of eaidential value in determining a question of boundary. Questions 
of boundary are to be determined by a consideration of natural or 
permanent objects, by artificial monuments and marks, and by courses 
and distances, and as to which of these controls depends upon the facts 
and circumstances in the particular case." 



I N  T H E  SUPREME COURT. [I64 

I t  js true that this Court has held that stakes are not such permanent 
or natural objects and monuments of boundary as will control course 
and distance, but they are recognized as between the parties as being 
evidence of a definite location of land, as also is the planting of a stone. 
Allison v. Xenion, 163 N.  C., 582; Lance v. Rumbough, 150 N.  C., 19; 
Higdon v. Rice, 119 N. C., 623; Deaver v. Jones, 119 N. C., 598; Cox v. 
McGownn, 116 Pu'. C., 131. 

An examination of these cases will show that the line actually sur- 
veyed and marked was in  many instances marked by stakes. 

The case of Barker v. R. R., 125 N. C., 596, referred to in  the brief 
filed for the defendant, properly read, really supports the construction 
of the word "landmark" in the statute as including stakes, if the word 
landmark is to be understood as including all marks and monuments, 
artificial as well as natural, the existence of which would be of evidential 
value in  determining a question of boundary. 

I n  that case the plaintiff sued in ejectment for the possession of land 
on the ground that a deed he had previously given and under 

(530) which defendant claimed was too indefinite to conrey any title, 
and too vague to be aided by parol evidence. 

I t  appears from the description set out in the opinion that the begin- 
ning point was described as a stake without any definite location, the 
description continuing with courses and distances to stakes, and the 
Court held that such a description could not be aided by parol, as there 
was not a single corner fixed by anything more definite than a stake. 

I t  was not held that a stake has no evidential value in  connection with 
other evidence. On the contrary, i t  was held in the same case that as 
the land was in fact located and had been surveyed at the time of sale, 
and as the defendant had been put in actual possession under designated 
lines and marked corners, the defendant was entitled to hold; in that 
case the marked corners must have been the stakes referred to in the deed 
placed at  the time of the actual survey, and which would have evidential 
value in determining the locz~~ in quo. 

The removal of such artificial evidence of location would seem to be 
within the protection of the statute as to landmarks. 

No error. 
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STATE v. R. H. DENTON. 

(Piled 3.3 December, 1913.) 

1. Intoxicating Liqnors-Criminal Law-"Search and Seiznre Actn--Re- 
corder's CourtJurisdiction. 

The recorder's court of Edgecombe County has jurisdiction over of- 
fenses committed under the act of 1913, ch. 44, known as the "search 
and seizure act,'' relating to intoxicating liquors, etc., making the 
possession of certain specified quantities of the various kind prima 
facie evidence of guilt. 

2. Intoxicating Liqnors-Criminal Law-"Search and Seizure Act9'-Prima 
Facie Case-Ex Post Facto Law. 

Where the defendant, under a proper warrant, has been found with 
sufficient quantity of intoxicating liquor in his possession to make 
out a prima facie case of the violation of chapter 44, Laws 1913, known 
as the "search and seizure act," fourteen days after the statute had become 
effective, he may not successfully resist conviction on the ground that 
the law was ex post facto, as to his case, having had ample time to rid 
himself of the possession of the liquor after the operative effect of the 
statute. 

WALKEB DENT ALL EN, JJ., dissent as to the jurisdiction of the recorder's 
court, and concur as to second proposition. 

APPEAL by defendant from Lyon ,  J., at June Term, 1913, of (531) 
EDGECOMBE. 

Criminal proceeding. The defendant was convicted and sentenced to 
twelve months on the roads, and appeals. 

Attorney-General Ricket t  and Assistnn-I Attorney-General Culvert for 
t h e  State .  

P. S. Sprui l l ,  H. A. Gil l iam for defendant. 

BROWN, J. Under the Search and Seizure Act of 1913, a warrant was 
sworn out against the defendant, charging him with having in  his pos- 
session, for the purpose of sale, 29 barrels of whiskey, 71 half-pints, and 
38 quarts of corn whiskey. The action was originally tried in the 
recorder's court of Edgecombe County, and, upon conviction, the defend- 
ant appealed to the Superior Court. 

I n  the Superior Court the evidence disclosed that under a proper 
search warrant a lawful officer found concealed in different parts of the 
livery and feed stables of the defendant a large quantity of whiskey in 
quart, pint, and half-pint bottles, all of which was claimed by the de- 
fendant as his own. 
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There was no evidence of any sale by the defendant, nor by any one in  
his presence, nor by any one to his knowledge; but therc was evidence 
of sale by another upon the premises of the defendant. 

I t  further appeared that all of this whiskey was shipped into the 
State of North Carolina and delivered to the defendant prior to 1 April, 
1913. 

The whiskey was found in defendant's possession 17 April, 1913. The 
Search and Seizure Act of 1913, ch. 44, contains these provisions: 

"SEC. 9. That this act shall not apply to any act committed prior to 
its ratification. 

(532) "SEC. 10. That this act shall be in  force from and after the 
first day of April, 1913. 

"Ratified 3 March, 1913." 
1. The first point pressed by the learned counsel for the defendant is 

that the recorder's court had no jurisdiction, and that the defendant 
should have been indicted in the Superior Court and tried upon such bill. 

We are of opinion that this question has been settled a t  least by a 
majority of this Court by repeated decisions adverse to such contention. 
8. v. Lytle, 138 N.  C., 738; 8. v. Dunlap, 159 N.  C., 491. 

2. I t  is assigned as error that the court instructed the jury: "Upon 
tho foregoing facts the court stated that he would hold that the Search 
and Seizure Law of 1913 applied to this case, and instructed the jury 
that the possession of liquor in  the quantity as testified to constituted a 
prima facie case, and that if they should find beyond a reasonable doubt 
the facts to be true, and should further find pnrpose of sale, then they 
should return a verdict of guilty, but otherwise they should return a 
verdict of not guilty." 

The form and phraseology of this charge is in complete conformity 
to what is said in  S. v. Willimson, ante, 431, and S. v. Russell, ante, 482. 
But the learned counsel contends that tho court erred in  applying the 
rule of evidence prescribed in  the statute to this casc, and that under 
the facts the law as to this defendant is ex post facto. 

We do not think this position is tenable. A statute is  ex post facto 
which by its necessary operation and in its relation to the offense or its 
consequences aIters the situation of the accused to his disadvantage. 
Thom,pson v. Mirsou"ri, 171 U. S., 386; Thompson v. Utah, 170 U.  S., 
343. 

At the time this offense occurred, that is, when the liquor was found in 
defendant's possrssion, the law had been in form seventeen days. The 

statute by express language does not apply to acts committed prior 
(533) to its ratification, which was on 3 March, 1913. The record does 

not show that this liquor was acquired prior to that date. 
I n  any event the defendant had full opportunity to get rid of his 
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liquor, which h e  could have done b y  shipping it o u t  of t h e  S t a t e  between 
t h e  ratification of t h e  act  a n d  t h e  da te  it was found  i n  h i s  possession. 

It was  h i s  own folly t h a t  h e  continued t o  retain i t  i n  violation of the  
statute. 

N o  error. 

WALKER a n d  ALLEN, JJ. We do no t  agree t o  t h e  proposition t h a t  a 
judgment  of imprisonment, wi th  power to  work o n  t h e  public roads, i s  
legal, under  o u r  Constitution, without  the  intervention of a g r a n d  j u r y ;  
b u t  a major i ty  of t h e  Cour t  having heretofore decided otherwise, we 
concur i n  t h e  result i n  th i s  case. 

Cited:  S. v. Cathey, 170  W. C., 796. 

STATE v. ARTHUR LEE. 

(Filed 13 December, 1913.) 

1. Spirituous Liquor-"Search and Seizure Act9'-Possession-Principal and 
Agent In te rpre ta t ion  of Statutes. 

The General Assembly is  presumed to have acted advisedly and with 
a knowledge of the legal meaning of the terms i t  employs in  a statute. 
Hence, chapter 44, Laws of 1913, known as the "search and seizure 
act," making the "possession" of certain specified quantities of "spirit- 
uous, vinous, or malt liquors" prima facie evidence of its violation, 
intends that the "possession" shall be construed as  either actual or 
constructive; so that the possession of such quantities by the agent 
will be deemed the possession of the principal for the purposes of the 
act. 

2. Criminal Law-Trials-Warrants-Amendments-Intoxicathg Liquors- 
''Search and Seizure Act" 

Upon appeal, the Superior Court judge has authority, after the jury 
has been impaneled, to  permit an amendment to a warrant issued 
under the "search and seizure law," being chapter 44, Laws 1913, so 
as  to charge that  the defendant had spirituous, etc., liquors "for the 
purpose of sale." 

APPEAL by defendants  f r o m  Connor, J., a t  J u l y  Term, 1913, of (534) 
WASHINGTON. 

T h e  defendant  was t r ied a n d  convicted under  the  Search a n d  Seizure 
L a w  f o r  hav ing  spirituous liquors i n  h i s  possession f o r  t h e  purpose of 
sale, on  a w a r r a n t  issued by a recorder. 
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S. v. LEE. 

When the case was called for trial in the Superior Court, after the 
jury had been impaneled, the solicitor for the State moved that the 
warrant be amended by adding after the words, "spirituous liquors," the 
words, "for the purpose of sale." The motion was allowed, and the 

A 

defendant excepted. 
The evidence for the State tended to show that on 26 April, 1913, on 

the arrival at Plymouth of a train from Norfolk, Va., there was received 
a t  the Norfolk Southern Railroad station a trunk, afterwards found to 
contain forty half-pint bottles and four gallon jugs, contaning whiskey. 
On the morning of its arrival the defendant gave a public drayman a 
check for the trnnk and instructed him to get the trunk and take i t  to 
the home of his mother, and paid him for the service to be performed. 
The drayman went to the station and delivered the check and received 
the tnmk. The trunk Toas seized by officers while still in possession of 
the drayman. When the officers went to the store of the defeddant, he saw 
them coming, and walked hurriedly away. 

The defendant mooed for judgment of nonsuit, and by other excep- 
tions  resents the contention that the evidence does not show that the 
defendant was in possession of the liquor. 

His  Honor charged the jury, among other things: "That if the jury 
are satisfied by the evidence beyond a reasonable doubt that the trunk 
in  evidence had been shipped to the defendant, and that a check had been 
sent to or received by him, which upon surrender to the railroad company 
entitled him to the possession of the trunk and its contents; that the 
defendant had delivered the check to Ballard, a drayman, with instruc- 
tions from defendant to surrender the check and take the trunk to the 
home of Aggie Lee; that Ballard received the trunk and took i t  into his 
possession as agent for the defendant, and that while the trunk was in 

the actual possession of Ballard it was under the control of and 
(535) subject to the orders of the defendant, then the trunk was in the 

possession of the defendant, during the time that Ballard had i t  
on his dray as agent for defendant, if the jury shall find from the evi- 
dence beyond a reasonable doubt that Ballard was the agent of the 
defendant." The defendant excepted. 

Judgment was pronounced upon the verdict, and the defendant ap- 
pealed. 

Atforney-General Rick& and Assistant Attomey-GmeraZ CaZvert f o r  
the State. 

Ward & Grimes and P. H. R d l  for defendant. 

ALLEN, J. The authority of his Honor to permit an amendment of 
the warrant is well settled. S. v. Vaughalz, 91 N.  C., 532; S. v. Telfair, 
130 N. G., 645. 
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The other exception relied on by the defendant involves a construction 
of the language in the Search and Seizure Law (ch. 44, Laws 1913)) "to 
have or keep in his, their, or its possession for the purpose of sale any 
spiritixous, vinous, or malt liquors." 

The contention of the defendant is that by "possession" is meant an 
actual possession, and that as the whiskey did not reach the defendant, 
and was seized in the hands of his agent, he is not guilty, and the statu- 
tory presumption from the possession of more than one gallon cannot 
arise. ' 

The Search and Seizure Law has been upheld as valid and constitu- 
tional in S. v. Wilkerson, ante, 431, and if we were to sustain the position 
of the defendant, an act passed to secure the enforcement of the laws 
against the sale of intoxicating liquors, instead of effecting its purpose, 
would be a shield and protection to the principal offenders against the 
law. Intoxicating liquors intended for sale would not hereafter come 
intc the actual possession of the owner, but would be left with an agent, 
and the moving party and instigator of violations of law would frequently 
escape punishment. 

We are not, therefore, inclined to give to the statute this restricted 
. construction, and the language used does not require us to do so. 

The act says "the possession of," which includes actual and construc- 
tive possession, and as the General Assembly is presumed to have acted 
advisedly and with a knowledge of the legal meaning of the term, 
we are not at  liberty to amend the act by inserting before the (536) 
word "possession" the word "actual." 

We find no direct authority upon the question, here or elsewhere; 
but the decisions upon statutes making it indictable to have counterfeit 
money or burglar's tools in possession furnish a complete analogy. 

I t  was held in Reg. v. William, 1 Car. and Marsh, 259 (41 E. C. L., 
145)) that, "In order to convict a person charged on the stat. 2 Will. IT., 
ch. 34, see. 8, with having in his possession more than three pieces of 
counterfeit coin, with intent to utter them, it is not necessary that the 
possession should be individual possession, but i t  is enough if the coin 
be in the possession of the person charged, or his immediate agent"; in 
X. v. Washburn, 11 Iowa, 245, that coin deposited in a secret place was 
in possession of the defendant, and that "if the coin was within the 
power of the prisoner, in such sense that he could and did command 
its use, the possession was as complete, within the meaning of the statute, 
as if it had been actual"; and in X. 21. Pottsr, 42 Vt., 495, that burglar's 
tools left by the husband with the wife were in possession of the husband, 
the opinion being based on the general law, and not on the marital re- 
lationship. 
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Again, in McLean Crim. Law, vol. 2, sec. 785: "The possession may 
be sufficient, although the counterfeit coin is deposited in  a secret place, 
provided it is within the knowledge and control of the accused; and 
even though acquired by the accused with the knowledge of the police 
and immediately afterwards seized so that there could not have been 
any opportunity for making a fraudulent use thereof. . . . There may 
be a joint possession where two or more persons are acting in  concert in 
the having and intending to pass, and the possession may be by an agent." 

The reasoning in 8. v. Stroud, 95 N.  C., 631, is also pertinent and 
persuasive. I n  that case the defendant was charged with receiving 

stolen goods, and the point was made that the defendant couId 
(537) not be convicted because he was not in actual possession of the 

goods; but the Court refused to give its assent to this position, 
and said : "To constitute the criminal offense of receiving, it is not neces- 
sary that the goods should be traced to the actual possession of the person 
charged with receiving. I t  would certainly make him a recgiver in 
contemplation of law if the stolen property was received by his servant 
or agent, acting under his directions, he knowing at the time of giving 
the orders that i t  was stolen, for q z i  facit per alizcm facit per se. I t  
is the same as if he had done i t  himself." 

We are, therefore, of opinion, on reason and authority, that the evi- 
dence was sufficient to establish the fact of possession within the meaning 
of the statute, and that this possession made out a prima facie case 
against the defendant. 

His Ronor charged the jury as to the effect of the p r i m  facis case in 
accordance with the opinion of this Court in S. v. WilEersolz, ante, 
431, and 8. v. Russell, ante, 482. 

No error. 

Cited: S. 21. Ross, 168 N. C., 131; X. v. R. R., 169 N.  C., 302. 



RULES OF PRACTICE IN SUPREME COURT. 

APPLICANTS FOR LICENSE TO PRACTICE LAW. 

1. When. Examined. 
Applicants for license to ~ract ice law will be examined on the first 

Monday in February and the last Monday in August of each year, and 
at  no other time. All examinations will be in writing. 

2. Rqui~ements and Course of Study. 
Each applicant must have attained the age of 21 years, or will arrive 

at  that age before the time for the next examination, and must have 
studied : 

Ewell's Essentials, 3 volumes. 
Clark on Corporations. 
Schouler on Executors. 
Bispham's Equity. 
Clark's Code of Civil Procedure. 
Volume 1, Revisal (1905) of North Carolina. 
Constitution of North Carolina. 
Constitution of the United States. 
Creasy's English Constitution. 
Sharswood's Legal Ethics. 
Sheppard's Constitutional Text-Book. 
Cooley's Principles of Constitutional Law. 
(Or their equivalents.) 
Each applicant must have read law for two years, at least, and shall 

file with the clerk a certificate of good moral character, s ignd by two 
members of the bar who are practicing attorneys of this Court, and also 
a certificate of the dean of a law school, or a member of the bar of this 
Court, that the applicant has read law under his instruction, or to his 
knowledge or satisfaction, for two years, and upon examination by such 
instructor has been found competent and proficient in said course. Such 
certificate, while indispensable, will of course not be conclusive evidence 
of proficiency. An applicant from another State can file a certificate 
of good moral character signed by any State officer of the State from 
which he comes. 

I f  the applicant has obtained license to practice law in another State, 
in lieu of the certificate of two years reading and proficiency, he can file 
(with leave to withdraw) his law license issued by said State. 
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3. Deposit.  
Each applicant shall deposit with the clerk the sum of $23.50 for the 

license and the clerk's fee before he shall be examined, and if upon 
examination he shall fail to entitle himself to receive a license, the 
money (except $1.50 for the clerk) will be returned to him as provided 
by the statute. 

APPEALS-WHEN HEARD. 
4. Docketing. 

Each appeal shall be docketed for the judicial district to which it  
properly belongs. Appeals in criminal actions shall be placed at the 
head of the docket of each district. Appeals in both civil and criminal 
cases shall be docketed, each in its own class, in the order in which they 
are filed with the clerk. 

5. When Ileard.  
The transcript of the record on appeal from a judgment rendered be- 

fore the commencement of a term of this Court must be docketed at such 
term seven days before entering upon the call of the docket of the district 
to which it  belongs, and stand for argument in its order; if not so 
dockcted, the case shall be continued or dismissed under Rule 17, if the 
appelleo files a proper certificate prior to the docketing of the transcript. 

The transcript of the record on appeal from a court in a county in  
which the court shall be held during the term of this Court may be filed 
a t  such term or at the next succeeding term. If  filed seven days 
before the Court begins the perusal of the docket of the district 
to which i t  belongs, it shall be heard in its order; otherwise, if 
a civil case, i t  shall be continued, unless, by consent, it is submitted upon 
printed argument under Rule 10. 

Appeals in criminal actions shall each be heard at the term a t  which 
they are docketed, unless for cause or by consent they are continued: 
Proaided,  however, that an appeal in a civil cause from the First, Sec- 
ond, and Third districts, which is tried between 1 January and first 
Monday in February, or between 1 August and fourth Monday in 
August, is not required to be docketed at the immediately succeed- 
in term of this Court, though if docketed in time for hearing at said 
first term, the appeal will stand regularly for argument. 

6. Appeals  in Criminal  Actions. 
Appeals in criminal cases, docketed seven days before the call of the 

docket for their district, shall be heard before the appeals in civil cases 
from said districts. Criminal appeals docketed after the time above 
stated shall be called immediately at the close of argument of appeals 
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from the Twentieth District, unless for cause otherwise ordered, and 
shall have priority over civil cases placed at the end of the docket. 

7. Call of Each ,Tudicial District. 
Appeals from the several districts will be called for hearing on Tues- 

day of the week to which the district is allotted, as follows: 
From the First District, the first week of the term. 
From the Second District, the second week of the term. 
From the Third District, the third week of the term. 
From the Fourth District, the fourth week of the term. 
From the Fifth District, the fifth week of the term. 
From the Sixth, District, the sixth week of the term. 
From the Seventh District, the seventh week of the term. 
From the Eighth and Ninth districts, the eighth week of the term. 
From the Tenth and Eleventh districts, the ninth week of the term. 
From the Twelfth District, the tenth week of the term. 
From the Thirteenth District, the eleventh week of the term. 
From the Fourteent"h District, the twelfth meek of the term. 
From the Fifteenth and Sixteenth districts, the thirteenth week of 

the term. 
From the Seventeenth and Eighteenth districts, the fourteenth week 

of the term. 
From the Nineteenth District, the fifteenth week of the term. 
From the Twentieth District, the sixteenth week of the term. 
Where two districts are allotted to one week, the appeals will be heard 

in the order in which they are docketed. 

8. End of Docket. 
At the Spring Term causes not reached and disposed of during the 

period allotted to each district, and those for any other cause put to the 
foot of the docket, shall be called at the close of argument of appeals 
from the Twentieth District, and each cause, in its order, tried or con- 
tinued, subject to Rule 6. At the Fall Term, appeals in criminal actions 
only will be heard at the end of the docket, unless the Court, for special 
reason, shall set a civil appeal to be heard a t  the end of the docket a t  
that term. At either term the Court in  its discretion may place cases 
not reached on the call of a district at the end of some other district. 

9.  Call of the Docket. 
Each appeal shall be called in its proper order; if any party shall not 

be ready, the cause, if a civil action, may be put to the foot of the district, 
by the consent of the counsel appearing, or for cause shown, and be 
again called when reached, if the docket shall be called a second time; 
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otherwise, the first call shall be peremptory; or a t  the first term of the 
Court in the year a cause may, by consent of the Court, be put to the 
foot of the docket; if no counsel appear for either party a t  the first 
call, it will be put to the end of the district, unless a printed brief is  
filed by one of the parties; and if none appear at  the second call, it will 
be continued, unless the Court shall otherwise direct. Appeals in  crim- 
inal actions will be called peremptorily for argument on the first call 
of the docket, unless for good cause assigned. 

10. Submission o n  Pr in ted  Argumen.t. 
By consent of counsel, any case may be submitted without oral argu- 

ment, upon printed briefs by both sides, without regard to the number 
of the case on docket, or date of docketing appeal. Such consent must 
be signed by counsel of both parties and filed, and the clerk shall make 
a note thereof on the docket; but the Court, notwithstanding, can direct 
an oral argument to be made, if i t  shall deem best. 

11. I f  Oral ly  d r g u e d .  
MThen the case is argued orally on the regular call of the docket, in  

behalf of only one of the parties, no printed argument for the other 
party will be received, unless it is filed before the oral argument begins. 
No brief or argument will be received after a case has been argued or 
submitted, except upon leave granted i n  open court, after notice to 
opposing counsel. 

12. If Brief  Pi led by  E i t h e r  Party. 
When a case is reached on the regular call of t,he docket, and a printed 

brief or argument shall be filed for either party, the case shall stand 
on the same footing as if there wcre a personal appearance by such 
counsel. 

13. Gases I l card  O u t  of T h e i r  Order. 
I n  cases where the State is concerned, involving or affecting some 

matter of general public interest, the Court may, upon motion of the 
Attorney-General, assign an earlier place on the calendar, or fix a day 
for the argument thereof, which shall take precedence of other business. 
And the Court, a t  the instance of the party to a cause that directly 
involvcs the right to a public office, or at  the instance of a party arrested 
in  a civil action who is in jail by reason of inability to give bond or 
from refusal of the court to discharge him, or in  other cases of sufficient 
importance in  its judgment, may make the like assignment in  respect 
to it. 
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14. Cases Heard Together. 
Two or more cases involving the same question may, by order of the 

Court, be heard together, but they must be argued as one case, the Court 
directing, when the counsel disagree, the course of argument. 

WHEN DISMISSED. 

15. If Appeal ATot Prosecuted. 
Cases not prosecuted for two terms shall, when reached in order at 

the third term, be dismissed at the cost of the appellant, unless the same, 
for sufficient cause, shall be continued. When so dismissed, the appel- 
lant may, at any time thereafter, not lat"er than during the week allotted 
to the district to which i t  belongs at the next succeeding term, move to 
have the same reinstated, on notice to the appellee and showing suffi'cient 
cause. 

16. Motion t o  Dismiss. 
A motion to dismiss an appeal for noncompliance with the require 

ments of the statute in perfecting an appeal must be made at or before 
entering upon the trial of the appeal upon its merits, and such motion 
will be allowed unless such compliance be shown in the record or a 
waiver thereof appear therein, or such compliance is dispensed with by 
a writing signed by the appellee or his counsel, to that effect, or unless 
the Court shall allow appropriate amendments. 

17. Dismissed by  Appellee. 
I f  the appellant in a civil action shall fail to bring up and file a 

transcript of the record seven days before the Court begins the call of 
causes from the district from which i t  comes at the term of Lhis Court at 
which such transcript is required to be filed, the appellee may file with 
the clerk of this Court the certificate of the clerk of the court from 
which the appeal comes, showing the names of the parties thereto, the 
time when the judgment and appeal were taken, the name of appellant, 
and the date of the settling of the case on appeal, if any had been settled, 
with his motion to docket and dismiss at appellant's cost said appeal, 
which motion shall be allowed at the first session of the Court thereafter, 
with leave to the appellant, during the term, and after notice to the 
appellee, to apply for the redocketing of the cause. 

18. W h e n  Appeal Dismissed. 
When an appeal is dismissed by reason of the failure of the appellant 

to bring up a transcript of the record, the same, or a certificate for that 
purpose as allowed by Rule 17, is procured by appellee, and the case 
dismissed, no order shall be made setting aside the dismissal or allowing 
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the appeal to be reinstated, even though the appellant may be otherwise 
entitled to such order, until the appellant shall havc paid, or offered to 
pay, the costs of the appellee in procuring the ccrtificate, and in causing 
the same to be docketed. 

TRANSCRIPTS. 
19. Transcript  of Record. 

(1) TIIE lhconn.--In every record of an action brought to this Court 
the proceedings shall be set, forth in  the order of time in which they 
occurred, and the several processes, or orders, etc., shall be arranged to 
follow each other in the order the same took place, when practicable. 
Thc pages shall be numbered. 

I t  shall not bc necessary to send as a part of the transcript, affidavits, 
orders, proccss and other proceedings in the action not involved in the 
appeal and not necessary to an understanding of the exceptions relied 
on. Counsel may sign an agreement which shall be made a part  of the 
record as to the parts to be transcribed, and in  the event of disagreement 
of counsel the j u d ~ e  of the Superior Court shall designate the same by 
written order: Provided,  that the pleadings on which tho case is tried, 
the issues and the judgment appealed from, shall be a part  of the 
transcript in all cases: Provided further, that this rule is subject to the 
power of this Court to order additional papers and parts of the record 
to be sent un. 

Wben there are two. or more appeals i n  one action, i t  shall not be 
necessary to havc more than one transcript, but the statements of cases 
on appeal shall be settled as now required by law and shall appear 
separately in the transcript. The judge of the Superior Court shall 
determine the part of the costs of making transcript to be paid by each 
party, subject to the right to recover such costs in the final jud,ment as 
now providcd by law. 

(2) EXCEPTIONS G~ornp~n.-i211 exceptions relied on shall be grouped 
and separately numbered immediately beforc or after the signature to 
the case on appeal. I f  this rule is  not complied with, and the appeal 
is  from a judgment of nonsuit, i t  will be dismissed. I n  other cases 
the C o u ~ t  will in its discretion dismiss the appeal or remand to the judge 
or refer the transcript to the clerk or to some attornev to state the 
fixccptions according to this rule, for which an allowance of not less than 
$5 will be made, to be paid in  advance by the appellant, but the tran- 
script will not he so referred or remanded unless the appellant files with 
the r l ~ r k  a written stipulation trhat the appeal shall be heard and deter- 
mined on printed briefs under Rule 10, if the appellee shall so elect. 

( 3 )  TNDEX.-O~ the front page of the record there shall be an index 
in  thc following or some equivalent form: 
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.............................. Summons-date Page 1 
Complaint-First cause of action. .............. Page 2 
Complaint-Second cause of action. ............ Page 3 
Affidavits for attachments, etc.. ................ Page 4 

I f  any cause shall be brought on for argument, and the regulations in 
Rule 19, subsection 1, shall not have been complied with, the case shall 
be dismissed or put to the end of the district, or the end of the docket, 
or continued, as may be proper. I f  not dismissed, i t  shall be referred 
to the clerk, or some other person, to put the record in the prescribed 
shape, for which an allowancs of $5 will be made to him, to be paid in 
advance in each case by the appellant, or the appeal will be dismissed. 

21. Summary of Exceptions and Statement of Evidence. 
A case mill not be heard until there shall be put in the record, as 

required in Rule 19 (2))  the summary of exceptions, taken on the trial, 
and those taken in ten days thereafter, to the charge. Those not thus 
set out will be deemed to be abandoned. 

The evidence in case on appeal shall be in narrative form and not by 
question and answer, except that a question and answer, or a series of 
them, may be set out when the subject of a particular exception. 

When this rule is not complied with, and the case on appeal is settled 
by the judge, this Court will in its discretion he~ar the appeal, or remand 
for a settlement of the case tb conform to this rule. 

I f  the case is settled by agreement of counsel, or the statement of ap- 
pellant is the case on appeal, and the rule is not complied with, and the 
appeal is from a judgment of nonsuit, the appeal will be dismissed. 

. 

I n  other cases the Court will in-its discretion dismiss the appeal, or 
remand for a settlement of the case on appeal. 

The cost of copying and printing unnecessary and irrelevant testi- 
mony, or any other matter not needed to explain the exceptions or errors 
assigned, and not constituting a part of the record proper, shall in all 
cases be charged to the appellant, unless it appears that they were sent 
up at the instance of the appellee, in which case the cost shall be taxed 
against him. 

PLEADINGS. 
23. Memoranda of 

Memoranda of pleadings will not be received or recognized in the 
Supreme Court as pleadings, even by consent of counsel, but the same 
will be treated as frivolous and impertinent. 
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24. Assigning Two cw More Causes of Action. 
Every pleading containing two or more causes of action shall, in each, 

set out a11 the facts upon which it rests, and shall not, by reference to 
others, incorporate in itself any of the allegations in them, except that 
exhibits, by marks or numbers, may be referred to without reciting their 
contents, when attached thereto. 

25. When Scandalous. 
Pleadings containing scandalous or impertinent matter will, in a plain 

case, be ordered by the Court to be stricken from the record, or reformed, 
and for this purpose the Court may refer i t  to the clerk, or some member 
of the bar, to examine and report the character of the same. 

2 6. Amendments. 
The Court may "amend any process, pleadings, or proceeding, either 

in form or substance, for the purpose of furthering justice, on such 
terms as shall be deemed just, at any time before final judgment, or may 
make proper parties to any case, where the Court may deem i t  necessary 
and proper for the purpose of justice, and on such terms as the Court 
map prescribe." Revisal (1905)) see. 1545. 

EXCEPTIONS. 
21. How Assigned. 

Every appellant shall set out in his stdement of case mroed on appeal 
his exceptions to the proceedings, ruling, or judgment of the court, 
briefly and clearly stated and numbered. When no case settled is neces- 
sary, then, within ten days next after the end of the term at which the 
judgment is rendered from which an appeal shall be taken, or in case 
of a ruling of the court at chambers and not in term-time, within ten 
days after notice thereof, appellant shall file, the said exceptions in the 
office of the clerk of the court below. No exception not thus set out, or 
filed and made a part of the case or record, shall be considered by this 
Court, other than exceptions to tlie jurisdiction, or because the complaint 
does not state a cause of action, or motions in arrest for the insufficiency 
of an indictment. When testimony is admitted, not as substantive 
evidence, but in corroboration or contradiction, and that fact is stated 
by the court when it is admitted, it will not be ground for exception tha: 
the judge fails in his charge to again instruct the jury specially upoa 
th-e nature of such evidence, unless his attention is called to the matter 
by a prayer for iastruction; nor will i t  be ground of exception that 
evidence competent for some purposes, but not for all, is admitted gen- 
erally, unless the appellant asks, at the time of admission, that its 
purpose shall be restricted. 
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PRINTING RECORDS. 
28. When to Re Priated. 

Fifteen copies of the transcript sent up in each action shall be printed, 
except in pauper appeals: Provided, i t  shall not be necessary to print 
the summons, publication of summons, and other papers showing service 
of process, if a statement signed by counsel is printed, giving the names 
of all the parties and stating that summons has been duly served. Nor 
will i t  be necessary to print formal parts of the record showing the or- 
ganization of the court, the constitution of the jury, etc. I n  pauper 
appeals the counsel for the appellant shall furnish a sufficient number 
of printed or typewritten briefs for the use of the Court, giving a wc- 
cinct statement of the facts applicable to the exceptiong and the author- 
ities relied on. Should the appellant gain the appeal, the cost of the 
same shall be taxed against the appellee. 

The printed transcript shall be in the order required by Rule 19 (I) ,  
and shall contain the grouped and numbered exceptions and index re- 
quired by Rule 19 (2) and (3),  though for economy the marginal refer- 
ences in the manuscript, required by Rule 11 of the Superior Court, may 
be printed as subheads in the body of the record, and not on the margin. 
The transcript shall be printed immediately after docketing the same, 
unless i t  is sent up printed. 

29. How printed. 
The transcript on appeal shall be printed under the direction of the 

clerk of this Court, and in the same type and style, and pages of same 
size, as the reports of this Court, unless i t  is printed below in the re- 
quired style and manner. If it is to be printed here, the party sending 
up an appeal shall send therewith a deposit in cash for that purpose, 
to the clerk of this Court, including 10 cents for the clerk for each 
printed page. 

30. If Not Printed. 
I f  the transcript on appeal (except in pauper appeals) shall not be 

printed as required by the rules, by reason of the failure of the appel- 
lant to send up the transcript or deposit the cost therefor in time for it 
to be printed when called in its regular order (as set out in Rule 5), 
the appeal shall, on motion of appellee, be dismissed; but the Court may, 
on motion of appellant, after five days notice, at the same term, for good 
cause shown, reinstate the appeal, to be heard at  the next term. When 
a cause is called and the record is not fully printed, if the appellee does 
not move to dismiss, the cause will be continued. The Court will hear 
no cause in which the rule as to printing is not complied with, other 
than pauper appeals. 
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31. Costs of Printing. 
The actual cost of printing the transcript on appeal shall be allowed 

to the successful party, not to exceed, however, 70 cents per page of one 
copy of the printed transcript, and not exceeding 60 pages of the above 
specified size and type, unless otherwise specially ordered by the Court; 
and he shall be allowed 10 cents additional for each such page paid to 
the clerk of this Court for making copy for the printer, unless the ap- 
pellant shall send up a duplicate manuscript or typewritten copy for 
that purpose, or shall have the copies printed below. 

Judges and counsel should not encumber the "case on appeal" with 
evidence or with matters not pertinent to the exceptions taken. When 
the case is  settled, either by the judge or the parties, if either party 
deems that unnecessary matter is incorporated, he shall have his excep- 
tion noted, designating the parts deemed unnecessary, and if, upon 
hearing the appeal, the Court finds that such parts were in  fact unnec- 
essary, the cost of making the transcript of such unnecessary matter and 
of printing the same shall be taxed against the party a t  whose instance 
it was incorporated into the transcript, as required by Rule 22, no 
matter in whose favor the judgment is given here, except when such 
party has already paid the expense of such unnecessary matter, and in 
that event he shall not recover i t  back though successful on his appeal. 
Motions for taxation of costs for copying and printing unnecessary parts 
sent up in  the manuscript shall be decided without argument. 

32. Printed Briefs. 
Printed briefs of both parties shall be filed in all cases (except in 

pauper appeals as provided in Rule 28). Such briefs may be sent up 
by counsel ready printed, or they may be printed under the supervision 
of the clerk of this Court if a proper deposit for cost of printing is made, 
as specified in  Rule 29. They must be of the size and style prescribed 
by such rule. The briefs are expected to cover all the points presented 
in  the oral argument, though additional authorities may be cited if 
discovered after brief filed. 

ARGUMENT. 
33. Oral Arguments. 

(1)  The counsel for the appellant shall be entitled to open and con- 
clude the argument. 

(2)  The counsel for the appellant may be heard for ten minutes for 
statement of the case and thirty minutes for argument, including the 
opening argument and reply. 

(3 )  The counsel for the appellee may, be heard for thirty minutes. 
(4) The time for argument ma;y be extended by the Court i n  a case 
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requiring such extension; but application for extension must be made 
before the argument begins. The Court, however, may direct thk argu- 
ment of such points as i t  may see fit outside the time limited. 

(5) Any number of counsel may be heard on either side within the 
limit of the time above specified; but, if several counsel shall be heard, 
each must confine himself to a part or parts of the subject-matter in- 
volved in  the exceptions not discussed by his associate counsel, unless 
directed otherwise by the Court, so as to avoid tedious and useless repe- 
tition. 

34. Appellant's Brief. 
The brief of appellant shall set forth a succinct statement of the facts 

necessary for understanding the exceptions, except that as to an excep- 
tion that there was no evidence, i t  shall be sufficient to refer to pages of 
printed transcript containing the evidence. Such briefs shall contain, 
properly numbered, the several grounds of exceptions and assignments 
of error with reference to printed pages of transcript, and the authorities 
relied on classified under each assignment, and, if statutes are material, 
the  same shall be cited by the book, chapter, and section. Exceptions 
i n  the record not set out in appellant's brief or in  support of which no 
reason or argument is stated or authority cited, will be taken as aban- 
doned by him. Such briefs when filed shall be noted by the clerk on the 
docket and a copy thereof furnished by him to opposite counsel on 
application. I f  not filed by 12 o'clock noon on Tuesday of the week 
preceding the call of the district to which the cause belongs, the appeal 
will be dismissed, on motion of appellee, when the call of that district 
is begun, unless, for good cause shown, the Court shall give further 
time to print brief. 

45. Copies of Brief to  be Furnished. 
F i f t e ~ n  copies shall be delivered to the clerk of the Court, one of 

which shall be filed with the transcript of the record, one handed to each 
of the justices at the time the argument shall begin, one to the reporter, 
and one to the opposing counsel. 

36. Brief  of Appellee. 
The appellee shall file the same number of like briefs, except that he 

may omit the statement of the case, and it shall be distributed in like 
manner. Said briefs shall be filed by 12 o'clock noon on Saturday 
before the week of the call of the district to which the cause belongs, 
shall be noted by the clerk on his docket, and a copy furnished by him to 
opposite counsel on application. On failure to file said brief by that 
time, the cause will be heard and disposed of without argument from 
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appellee, unless, for good cause shown, the Court shall give further 
time to' present brief. 

37. Cost of Briefs. 
The cost of printing briefs shall be the same as provided in Rule 31 

for printing transcript. 

38. Reargument. 
The Court will, of its own motion, direct a reargument before decid- 

ing any case, if, in its judgment, i t  is desirable. 

39. Agreement of Counsel. 
The Court will not recognize any agreement of counsel in any case 

unless the same shall appear in the record, or in writing, filed in the 
cause in this Court. 

40. Entry  of dppearance. 
An attorney shall not be recognized as appearing in any case unless 

he be entered as counsel of record in the case. Upon his request, the 
clerk shall enter the name of such attorney, or he may enter it himself, 
thereby making him counsel of record for the party he may designate 
therein. Such appearance of counsel shall be deemed to be general 
in the case, unless a different appearance be indicated. Counsel of 
record are not permitted to withdraw from a case, except by leave of the 
Court. 

CERTIORARI AND SUPERSEDEAS. 

41. W h e n  Applied for. 
Generally, the writ of csrtiorari, as a substitute for an appeal, must 

be applied for at  the term of this Court to which the appeal ought to 
have been taken, or, if no appeal lay, then before or to the term of this 
Court next after the judgment complained of was entered in the Superior 
Court. If the writ shall be applied for after that term, sufficient cause 
for the delay must be shown. 

42. How applied for. 
The writs of cerfiorari and supersedeas shall be granted onIy upon 

petition specifying the grounds of application therefor, except when a 
diminution of the record shall be suggested, and i t  appears upon the face 
of the record that i t  is manifestly defective, in which case the writ of 
certiorari may be allowed, upon motion in writing. I n  all other cases 
the adverse party may answer the petition. The petition and answer 
must be verified, and the application shall be heard upon the petition, 
answer, affidavit, and such other evidence as may be pertinent. 
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43. Notice of 
hTo such petition or motion in the application shall be heard unless 

the petitioner shall have given the adverse party ten days notice, in 
writing, of the same; but the Court may, for just cause shown, shorten 
the time for such notice. 

ADDITIONAL ISSUES. 

44. .7f Olher Issues Necessary. 
If,  pending the consideration of an appeal, the Supreme Court shall 

consider the trial of one or more issues of fact necessary to a proper 
decision of the case upon its merits, such issues shall be made up under 
the direction of the Court, and certified to the Superior Court for trial, 
and the case will be retained for that purpose. 

45. In Writing. MOTIONS. 

All motions made to the Court must be reduced to writing, and shall 
contain a brief statement of the facts on which they are founded, and 
the purpose of the same. Such motions, not leading to debate, nor 
followed by voluminous evidence, may be made at the opening of the 
session of the Court. 

ABATEMENT AND REYIVOR. 
46. Death of Party. 

Whenever, pending an appeal to this Court, either party shall die, 
the proper representative in the personalty or realty of the deceased 
party, according to the nature of the case, may voluntarily come in, and, 
on motion, be admitted to become parties to the action, and thereupon 
the appeal shall be heard and determined as in other causes; and if 
such representatives shall not so voluntarily become parties, then the 
opposing party may suggest the death upon the record, and thereupon, 
on motion, obtain an order that, unless such representatives shall become 
parties within the first five days of the ensuing term, the party moving 
for such order shall be entitled to have the appeal dismissed; or, if the 
party moving shall be the appellant, he shall be entitled to have the 
appeal heard and determined according to the course of the court: Pro- 
vided, such order shall be served upon the opposing party. 

47. When A p p ~ a l  A bates. 
When the death of a party is suggested, and the proper representatives 

of the deceased fail to appear by the fifth day of the term next succeed- 
ing such suggestion, and no action shall be taken by the opposing party 
within the time to compel their appearance, the appeal shall abate, unless 
otherwise ordered. 
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, OPINIONS. 
48. When Certified Down. 

The clerk shall, on the first Monday in  each month, transmit, by some 
safe hand, or by mail, to the clerks of the Superior Courts, certificates of 
the decisions of the Supreme Court which shall have been on file ten 
days, in  cases sent from said court. Revisal 1905, sec. 1549. But  the 
Court in its discretion may order an opinion certified down a t  an ear- 
lier day. 

THE JUDGMENT DOCKET. 
49. How Kept. 

The judgment docket of this Court shall contain an alphabetical 
index of the names of the parties in  favor of whom and against whom 
any judgment for costs, or interlocutory, or upon the merits, i s  entered. 
O n  this docket the clerk of the Court will enter a brief memorandum 
of every final judgment affecting the right to real property, and of 
every judgment requiring, in whole or in  part, the payment of money, 
stating the names of the parties, the term at which such judgment was 
entered, its number on the docket of the Court; and when it shall 
appear from the return on the execution, or from an order for an entry 
of satisfaction by this Court, that the judgment has been satisfied, in 
whole or in part, the clerk, at the request of any one interested i n  such 
entry, and on the payment of the lawful fee, shall make a memorandum 
of such satisfaction, whether i n  whole or in part, and refer briefly to 
the e~~idence of it. 

EXECUTION. 
50. Teste of Exe~utions. 

When an appeal shall be taken after the commencement of a term 
of this Court, the judgment and teste of the execution shall have effect 
from the time of the filing of the appeal. 

51. Issuing and Return of. 
Executions issuing from this Court may be directed to the proper 

officers of any county in the State. At  the request of a party in 
whose favor execution is to be issued, i t  may be made returnable on any 
specified day after the commencement of the term of this Court next 
ensuing its teste. I n  the absmce of such request, the clerk shall, within 
thirty days after the certificate of opinion is sent down, issue such exe- 
cution to the county from which the cause came, making i t  returnable 
on the first day of the next ensuing tern.  The execution may, when 
the party in whose favor judgment is rendered shall so direct, be made 
returnable to the term of the Superior Court of said county held next 
after the date of its issue, and thereafter successive executions will 
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only be issued from said Superior Court, and, when satisfied, the facts 
shall be certified to this Court, to the end that an entry to this effect be 
made here. 

Executions for the costs of this Court, adjudged against the losing 
party to appeals, may be issued after the determination of the appeal, 
returnable to a subsequent day of the term; or they may be issued 
after the end of term, returnable, on a day named, at the next succeed- 
ing term of this Court. The officer to whom said executions are directed 
shall be amenable to the penalities prescribed by law for failure to make 
due and proper return thereof. 

52. When Piled. PETITION TO REHEAR. 

A petitioin to rehear may be filed in the clerk's office a t  the stme term, 
or during the vacation succeeding the term of the Court at which the 
judgment, was rendered, or not later than the third Monday of the suc- 
ceeding term. 

53. What  to  Coda in .  
The petition must assign the alleged error of law complained of; or 

the matter overlooked; or the newly discovered evidence; and allege 
that the judgment complained of has been performed or secured. Such 
petition shall be accompanied with the certificate of at least two members 
of the bar of this Court, who have no interest in the subject-matter, 
and have never been of counsel for either party to the suit, and each 
of whom shall have been at least five years a member of the bar of 
this Court, that they have carefully examined the case and the law bear- 
ing thereon and the authorities cited in the opinion; and they shalI 
summarize succinctly in such certificate the points in which they deem 
the opinion erroneous. 

The petitioner shall indorse upon the petition, of which he shall file 
two copies, the names of the two justices, neither of whom dissented 
from the opinion, to whom the petition shall be sent by the clerk, and 
it shall not be docketed for rehearing unless both of said justices indorse 
thereon that it is a proper case to be reheard: Provided, however, that 
when there have been two dissenting justices, it shall be sufficient for 
the petitioner to file only one copy of the ~e t i t ion  and designate only 
one justice, and his approval in such case shall be sufficient to order the 
petition decketed. The clerk shall indorse on the petition the date on 
which i t  was received, and it shall be delivered by him to the justice or  
justices designated by the. petitioner. 

There shall be no oral argument before the justices or justice thus 
designated, before it is acted on by tlrem, and if they order the petition 
docketed, there shall be no oral argument thereon before the Court 
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(unless the Court of its own motion shall direct an oral argument), but 
it shall be submitted on the record at  the former hearing, the printed 
petition to rehear, and a brief to be filed by the petitioner within ten 
days after the petition is ordered to be docketed, and a brief to be filed 
by the respondent within twenty days after such order to docket. Such 
briefs shall not be the briefs on the first hearing, but shall be new briefs 
directed to the errors assigned in  the petition, and shall be printed. I f  
not printed and filed in  the  res scribed time by the petitioner, the ~ e t i t i o n  
will be dismissed, and for default in either particular by the respondent 
the cause will be disposed of without such brief. 

The petition may be ordered docketed for a rehearing as  to all points 
recited by the two certifying counsel (who cannot certify to errors not 
alleged in  the petition), or i t  may be restricted to one or more of the 
points thus certified, as may be directed by the justices who grant the 
application. When a petition to rehear is ordered to be docketed, notice 
shall at  once be given by the clerk to counsel on both sides. 

54. Stay of Execution. 
When a petition to rehear is filed with the clerk of this Court the 

justice or justices designated by the petitioner to pass upon i t  may, upon 
application and in  his or their discretion, stay or restrain execution 
of the judgment or order until the certificate for a rehearing is either 
refused or, if allowed, until this Court has finally disposed of the case 
on the rehearing. Unless the party applying for the rehearing has 
alrcady stayed execution in  the court below, where tho appeal was 
taken, by giving the required security, he shall a t  the time of apply- 
ing to the justice or justices for a stay tender sufficient security 
for that purpose, which shall be approved by the justice or justices. 
Notice of the application for a stay must be given to the other party, 
if deemcd proper by the justice or justices, for such time before the 
hearing of the application and in such manner as may be ordered. I f  a 
certificate for a rehearing is  denied, or if granted and the petition is 
afterwards dismissed, the stay shall no longer continue in  force, and 
execution may issue a t  once or the judgment or order be otherwise en- 
forced unless, in  case the petition is dismissed, the Court shall other- 
wise direct. When a stay is granted, the order shall run in  the name 
of this Court and be signed and issued by the clerk under its seal, 
with proper recitals to show the authority under which it was issued. 

CLERK AND COMMISSIONERS. 

55. Report of Funds  in Hands of. 
The clerk and every commissioner of this Court who, by virtue or 

under color of any order, judgment, or decree of the Supreme Court, 
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i n  any action or matter pending therein, has received, or shall receive, 
any money or security for money, to be kept or invested for the benefit 
of any party to such action or matter, or of any person, shall, a t  the 
term of said Court held next after the first day of January in  each 
year, report to the Court a statement of said fund, setting forth the 
title and number of the action or matter, the term of the Court at  which 
the order or orders under which the clerk or such commissioner pro- 
fesses to act was made, the amount and character of the investment, and 
the security for the same, and his opinion as to the sufficiency of such 
security. I n  every subsequent report he shall state the condition of the 
fund and any charge made in the amount or character of the invest- 
ment, and every payment made to any person entitled thereto. 

56. Report Recorded. 
The reports required by the proceeding paragraph shall be examined 

by the Court, or some member thereof, and their or his approval indorsed 
shall be recorded in a well-bound book, kept for the purpose, in  the 
office of the clerk of the Supreme Court, entitled "Record of Funds," 
and the cost of recording the same shall be allowed by the Court and 
paid out of the fund. The report shall be filed among the papers of the 
action or matter to which the fund belongs. 

57. Books Taken  Out. BOOKS. 

No books belonging to the Supreme Court Library shall be taken 
therefrom except into the Supreme Court chamber, unless by the justices 
of the Court, the Governor, the Attorney-General, or the head of some 
department of the executive branch of the State Government, without 
the special permission of the marshal of the Court, and then only upon 
the application in writing of a judge of a Superior Court, holding court 
o r  hearing some matter in the city of Raleigh, the President of the 
Senate, the Speaker of the House of Representatives, or the chairmen 
of the several committees of the General Assembly. I n  all cases when 
a book is taken by other than a member of the Court, the marshal shall 
enter in a book kept for the purpose the name of the officer requiring the 
same, the name and number of the volume taken, when taken, and 
when returned. 

58. Minute Rook. CLERK. 

The clerk shall keep a Permanent Minute Book, containing a brief 
summary of the proceedings of this Court in  each appeal disposed of. 

59. Clerk to Rave Opinions T y p e w i t t e n  and Sent to Judges. 
After the Court has decided a cause, the judge assigned to write i t  

shall hand the opinion, when written, to the clerk, who shall cause five 
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1 typewritten copies to be a t  once made and a copy sent in a sealed enve- 
lope to each menher of the Court, to the end that the same may be 
carefully examined, and the bearing of the authorities cited may be con- 
sidered prior to the day when the opinion shall be finally offered for 
adoption by the Court and ordered to be filed. 

60. R e p o ~ t a  by  A i m .  LIBRARIAN. 

The Librarian shall keep a correct catalog of all books, periodicals, 
and pamphlets in the Library of the Supreme Court, and report to the 
Court on the first day of the Spring Term of each year what books have 
been added to the Library during the year next ~receeding his report, 
by purchase or otherwise, and also what books have been lost or disposed 
of, and in  what manner. 

61. S i t t i n g s  of thr~ Go.urt. 
The Court will sit daily, during the term, Sundays and Mondays 

excepted from 10 A. M. to 2 1.. M., for the hearing of causes, except when 
the docket of a district is exhausted before the close of the week alIotted 
to it. The Court will sit, however, on the first Monday of each term 
for the examination of applicants for license to practice law. 

62. Gi tn i ion  of Reports .  
Inasmuch as all the volumes of Reports prior to the 63d have been 

reprinted by the State with the number of the volumes instead of the 
name of the lieporter, counscl will cite the volumes prior to 63 N. C. 
as follows : 

1 and 2 Martin, 1 as N, C, 
Taylor & Conf. I 

2 " " 3 " 

1 and 2 Car. Law Re- 1 ,, ,, 
pository & N. C. Term ) '' 1 Murphey 5 " 

2 " " 6 " 

3 " 
" 7 " 

1 Hawks  " 8 " 
2 " 

" 9 " 

3 " 
" 10 " 

4 " 
" I1 " 

1 Devereux Law " 12 " 

2 " 
" 13 " 

3 " 
" 14 " 

4 " 
" 15 " 

1 " Eq. " 16 " 

2 " 
" 17 " 

1 Dev. & Bat. Law " 18 " 
2 " " 19 
3 & 4 "  " 20 " 

1 Dev. & Bat. Eq. 
2 " 

1 Iredell Law 



N. C.] FALL TERM, 1913. 

8 Iredell Eq. 
Busbee Law 

" Eq. 
1 Jones Law 
2 " " 

3 " " 
4 " " 

5 " " 
6 " " 

7 " " 

8 Jones Law 
1 " 
2 " F:?- 
3 " " 

4 " " 

5 " " 

6 " " 

1 and 2 Winston 
Phillips Law 

" Eq. 

I n  quoting from the reprinted Reports counsel will cite always the 
marginal (i. P., the original) paging, except I N. C. and 20 N. C., 
which are repaged throughout, without marginal paging. 



RULES OF PRACTICE IN SUPERIOR COURTS 
REVIBED AND ADOPTED BY 

THE JUSTICES OF TIHE SUPREME COURT 

RULES. 
1. E n t r i e s  o n  Records .  

No entry shall be made on the rccords of the Superior Courts (the 
summons docket excepted) by any other person than the clerk, his 
regular deputy, or some person so directed by the presiding judge or the 
judge himself. 

2. Suret?y o n  P r o s e c u t i o n  B o n d  a n d  Bail. 
No person who is bail in any action or proceeding, either civil or 

criminal, or who is surety for the prosecution of any suit, or upon appeal 
from a justice of the peace, o r  is surety in any undertaking to be 
affected by the result of the trial of the action, shall appear as counsel 
or attorney in  the same cause. And it shall be the duty of the clerks 
of the several Superior Courts to state, on the docket for the court, the 
names of the hail, if any, and surety for the prosecution in each case, 
or upon appeal from a justice of the peace. 

3. O p e n i n g  and Conc lus ion.  

I n  all cases, civil or criminal, when no evidence is  introduced by the 
defendant, the right of reply and conclusion shall belong to his counsel. 

4. E m m i n a t i o n  of Witnesses. 

When several are employed on the same side, the examination, or 
cross-examination, of each witness shall be conducted by one counsel; 
but the counsel may change with each successive witness, or, with leave 
of the court, in a prolonged examination of a single witness. When 
a witness is sworn and offered, or when testimony is  proposed to be 
elicited, to which objection is made by counsel of the opposing party, 
the counsel so offering shall state for what purpose the witness, or the 
evidence to be elicited, is offered; whereupon the counsel objecting 
shall state his objection and be heard in support thereof, and the counsel 
so offering shall be heard in support of the competency of the witness 
and of the proposed evidence in conclusion, and the argument shall pro- 
ceed no further, unless by special leave of the court. 

5. M o t i o n  f o r  C , o n  t '  znuance. 

When a party in  a civil suit moves for a continuance on account of 
absent testimony, such party shall state, in a written affidavit, the nature 
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of such testimony and what he expects to prove by it, and the motion 
shall be decided without debate, unless permitted by the court. 

6. Decision of Right t o  Con,clude Not  A.ppea1eble. 
I n  any case where a question shall arise as to whether the counsel 

for the plaintiff or the counsel for the defendant shall have the reply and 
the conclusion of the axgumcnt, the court shall decide who is so entitled, 
and, except in the cases mentioned in Rule 3, its decision shall be final 
and not reviewable. 8. v. Andemon, 101 N.  C., 758; S. v. Burton, 
172 N. C. -- 

7. Issues. 
Issues shall be made up as provided and directed in the Revisal, secs. 

548 and 549. 

8. Judgments. 
Judpnents shall be docketed as provided and directed in the Revisal, 

secs. 573 and 574. 

9. Trumcript  of Judgment. 
Clerks of the Superior Courts shall not make out transcripts of the 

original judgment docket, to be docketed in another county, until after 
the expiration of the term of the court at which such judgments were 
rendered. 

10. Docketing Magistrate's Judgments. 
Jud,gments rendered by a justice of the peace upon summons issued 

and returnable on the same day as the cases are successively reached 
and passed on, without continuance as to any, shall stand upon the 
same footing, and transcripts for docketing in the Superior Court shall 
be furnished to applicants at the same time after such rendition of 
judgment, and if delivered to the clerk of such court on the same day, 
shall create liens on real estate, and have no priority or precedence the 
one o-rer the other, if all are, or shall be, entered within ten days after 
such delivery to said clerk. 

11. Transcript to supreme Court. 
I n  every case of appeal to the Supreme Court, or in which a case is 

taken to the Supreme Court by means of the writ of certiorari as a sub- 
stitute for an appeal, it shall be the duty of the clerk of the Superior 
Court, in preparing the transcript of the record for the Supreme Court, 
to set forth the proceedings in the action in the order of time in which 
they occurred, and the several processes or orders, and they shall be 
arranged to follow each other in order as nearly as practicable. 

The pages of the transcript shall be plainly numbered, and there shall 
451 
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be written on the margin of each a brief statement of the subject-matter, 
opposite to the same. On the first page of tho transcript of the record 
there shall be an index in the following or some equivalent form: 

Summons-da te . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 1 
Complaint-First cause of action.. ......... .page 2 
Complaint-Second cause of action.. ....... .page 3 
Affidavit of Attachment. . . . . . . . . . . . . . . . . . .  .page 4 

and so on to the end. 

12. Trctnsrript on A ppeal-When S e n t  IJp. 
Transcripts on appeal to the Supreme Court shall be forwarded to 

that Court in  twenty days after the case agreed, or case settled by the 
judge, is filed in office of clerk of the Superior Court. Revisal, see. 592. 

13. Reports of Clerks and Commissioners. 

Every clerk of the Superior Court, and every commissioner appointed 
by such court, who, by virtue or under color of any order, judgment or 
decree of the court i n  any action or proceeding pending in it, has 
reccivcd or shall receive any money or security for money, to be kept 
or invested for the benefit of any party to such action, or of any other 
person, shall, a t  the term of such court held on or next after the first day 
of ~ a n u a r ~  in  each year, report to the judge a statement of said fund, 
setting forth the title and number of the action, and the term of the 
court a t  which the order or orders under which the officer professes to 
act, were made, the amount and character of the inveskment, and the 
security for the same, and his opinions as to the sufficiency of the security. 
I n  every report, after the first, he shall set forth any change mado in 
the amount or character of the investment since the last report, and 
every payment made to any person entitled thereto. 

The rcport required by the next proceeding paragraph shall be made 
to the judge of the Superior Court holding the first term of the court 
in  each and every year, who shall examine it, or cause i t  to be examined, 
and, if found correct, and so certified, by him, i t  shall be entered by the 
clerk upon his book of accounts of guardians and other fiduciaries. 

14. Recorchri. 

The Superior Court shall grant the writ of reco~dari only upon the 
petition of the party applying for it, specifying particularly the grounds 
of the application for the same. The petition shall be verified and the 
writ may be granted with or without notice; if with notice, the petition 
shall ba heard upon answer thereto duly verified, and upon the 
affidavits and other evidence offered by the parties, and the decision 
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thereupon shall be final, subject to appeal as in other cases; if granted 
without notice, the petitioner shall first give the undertaking for costs, 
and for the writ of supersedeas, if prayed for as required by the Revisal, 
see. 584. I n  such case, the writ shall be made returnable to the term of 
the Superior Court of the county in which the judgment or proceeding 
complaincd of was grantcd or had, and ten days notice in writing of the 
filing of the petition shall be given to the adverse party before the tenn 
of the court to which the writ shall be made returnable. The defendant 
in  the petition, at  the term of the Superior Court to which the said 
writ is returnable, may move to dismiss, or answer the same, and the 
answer shall be verified. The court shall hear the application at  the 
return term thereof (unless for good cause shown the hearing shall be 
continued) upon the petition, answer, affidavits, and such evidence as the 
court may deem pertinent, and dismiss the same, or order the case to be 
placed on the trial docket according to law. 

I n  proper cases the court may grant the writ of certiorari in like 
manner, except that in  caso of the suggestion of a diminution of the 
record, if i t  shall manifestly appear that the rccord is imperfect, the 
court may grant the writ upon motion in the cause. 

15. Judgment-When to  Require Bonds t o  B e  Filed. 
I n  no case shall the court make or sign any order, decree, or judgment 

directing the payment of any money or securities for money belonging 
to any infant or to any person until i t  shall first appear that such 
person is entitled to receive the same and has given the bonds required 
by law in  the respect, and such payments shall be directed only whcn 
such bonds as are required by law shall have been given and accepted 
by competent authority. 

16. N e x t  Friend--How -Appointed. 
I n  all cases where i t  is proposed that infants shall sue by their next 

friend, tE!e court shall appoint such next friend, upon the written appli- 
cation of a reputable, disinterested person closely connected with such 
infant;  but if such person will not apply, then, upon the like application 
of some reputable citizen; and the court shall make such appointmcnt 
only after due inquiry as to the fitness of the person to be appointcd. 

17. Guardian A d  Litem-How Appointed.  
All motions for a guardian ad l i t em shall be made in writing, and the 

court shall appoint such guardian only after duo inquiry as to the fitness 
of tho person to be appointed, and such guardian must file an answer in 
every case. 
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18. Cases P u t  at  Foot of Docket. 
All civil actions that have been a t  issue for two years, and that may 

be continued by consent at  any term, will be placed a t  the end of the 
docket for the ncxt term in  their relative order upon the docket. When 
a civil action shall be continued on motion of one of the parties, the 
court may, in  its discretion order that such action be placed at the 
end of the docket, as if continued by consent. 

19. When Opinion is Certified. 
Whon the opinion of the Supreme Court in  any cause which had been 

appealed to that Court has been certified to the Superior Court, such 
cause shall stand on the docket in  its regular order at  the first term 
after receipt of the opinion for judgment or trial, as the case may be, 
except in  criminal actions in  which the judgment has been affirmed. 
Revisal, see. 3284. 

20. Calendar. 
When a calendar of civil actions shall be made under the supervision 

of the court, or by a committee of attorneys under the order of the court 
0.r by consent of the court, unless cause be shown to the contrary, all 
actions continued by consent, and numbered on the docket between the 
first and last numbers placed upon the calendar, will be placed at  the 
end of the docket for the next term, as if continued by consent, if such 
actions have been at  issue for two years. 

21. Cases Set for a Day Certain. 
Neither civil nor criminal actions will be set for trial on a day certain, 

or not to be called for trial before a day certain, unless by order of the 
court; and if the other business of the term shall have been disposed of 
before the day for which a civil action is set, the court will not be 
kept opcn for the trial of such action, except for some special reason 
apparent to the judge; but this rule will not apply when a calendar has 
been adopted by the court. 

22. Calendar SJ.nder Control of Court. 
The court will reserve the right to determine whether i t  is necessary 

to make a calendar, and, also, for the dispatch of business, to make 
orders as to the disposition of causes placed upon the calendar and not 
reached on the day for which they may be set. 

23. Non- J u r y  Cases. 
When a calendar shall be made, all actions that do not require the 

intervention of a jury, together with motions for interlocutory orders, 
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RULES OF PRACTICE. 

will be placed on the motion docket, and the judge will exercise the right 
to call the motion docket at any time after the calendar shall be taken up. 

24. Appeals from Justice of the Peace. 
Appeals from justices of the peace in civil actions will not be called 

for trial unless the returns of such appeals have been docketed ten days 
previous to the term, but appeals docketed less than ten days before the 
term may be tried by consent of parties. 

25. On Consent Continuance-Judgmeat for Costs. 
When civil action shall be continued by consent of parties, the court 

will, upon suggestion that the charges of witnesses and fees of officers 
have not been paid, adjudge that the parties to the action pay respect- 
ively their own costs, subject to the right of the prevailing party to 
have such costs taxed in the final judgment. 

26. Timc to Pile Pleadings-flow Computed. 
When time to file pleadings is allowed, it shall be computed from the 

adjournment of the court. 

27. Counsel N o t  Sent  for. 
Except for some unusual reason, connected with the business of the 

court, attorneys will not be sent for when their cases are called in their 
regular order. 

28. Criminal Dockets. 
Clerks of the courts will be required, upon the criminal dockets 

prepared for the court and solicitor, to state and number the criminal 
business of the court in the following order: 

First. A11 criminal causes at issue. 
Second. All warrants upon which parties have been held to answer at 

that term. 
Third. All presentments made at preceeding terms, undisposed of. 
Fourth. All cases wherein judgments nisi have been tendered at the 

preceding term against defendants and their sureties, and against 
defaulting jurors or witnesses in behalf of the State. 

29, Civil and Criminal Dockets-What to Contain. 
Clerks will also be required, upon both civil and criminal dockets, 

to bring forward and enter in different columns of sufficient space, in 
each case: 

First. The names of the parties. 
Second. The nature of the action. 
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Third. A summary history of the case, including the date of issuance 
of process, pleadings filed, and a brief note of all proceedings and 
orders therein. 

Fourth. -4 blank space for the entries of the term. 

30. Rooks. 
The clerk of the Superior Courts shali be chargeable with the care 

and preservation of the volumes of the Reports, and shall report at  
each term to the presiding judge whether any and what volumes have 
been lost or damaged since the last preceding term. 
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ABANDONMENT. 
1. Abandonment-Burden of Proof.-To convict the husband of abandon- 

ment (Revisal, see. 3355), i t  is necessary for the State to allege and 
prove the act of abandonment and the failure of the husband to pro- 
vide adequate support for the wife and their child or children of the 
marriage; and that the act of abandonment was willful and without 
just cause. S. v. Smith, 475. 

2. Abandonment-Consent of Wife.-Where the wife has consented to a 
separation from her husband, his leaving her is  not a n  abandonment 
within the meaning of the statute, Revisal, see. 3355. Ibid. 

3. Abandonment-Evidence-Harmless Error.-Where i t  is not contested 
that  the husband had actually abandoned his wife, on a trial under 
a n  indictment for abandonment (Revisal, see. 3355), the admission 
of testimony of the sheriff that he could not find the husband to 
serve his process is  immaterial and harmless. Ibid. 

4. Abandonment-Evidence-Willful Act.-Upon a trial under an indict- 
ment for abandonment (Revisal, sec. 3355), there was evidence 
that  the husband had offered to make a home for his wife and child 
in  another town, and that  she refused to go there with him. There 
was evidence that this offer was not made in good faith, and that it 
was the husband's purpose to make the surroundings of his wife 
such as  to entrap her and lead her into conduct that  would give him 
ground for divorce, and to separate her from her near relations and 
friends for the purpose. The jury having accepted the version of 
the prosecutrix, the verdict against the prisoner is  not affected, the 
abandonment being nevertheless willful on the part of the husband. 
Ibid. 

ACTIONS. See Trials; Principal and Surety. 

ADMISSIONS. See Divorce. 

ADVERSE POSSESSION. See Limitation of Actions. 

AMENDMENT. See Courts; Appeal and Error. 

APPEAL. See Courts. 

APPEAL AND ERROR. See Pleadings, 2 ;  Evidence, 3; Courts, 18. 
1. Reference-Conclusion of Law-Appeal and Error.-While the finding 

of a fact in a matter of reference by the court below is conclusive 
on appeal, the reason does not apply to a conclusion of law upon the 
facts found: a s  in  this case, a conclusion of law that  the tenant had 
only become a tenant a t  will. Murrill v. Palmer, 50. 

2. Trial by Jury-Waiver-Consent-Findings by Judge-Trzals-Evi- 
dence-Exceptions-Appeal and Error.-The parties to a n  action 
may waive their right to a jury by agreeing that the trial judge 
may find the facts upon the issues involved and declare his conclu- 
sions of law arising thereon (Revisal, sec. 540), and where the judge 
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APPEAL AND ERROR-Continued. 
has acted accordingly, the relevant and pertinent facts so found by 
him are conclusive on appeal when there is any sufficient legal evi- 
dence to support them. An exception to a finding of fact, on the 
ground that  there was no evidence thereof, must be made in apt time 
before the judge. Buchanan v. Clark, 56. 

3. Appeal and Error-Notice of AppeaGJudgment Rendered Out of 
Term-Receipt by  Clerk-Computatzon of Time-Certiorari.-Where 
by consent of the parties a judgment in the Superior Court is  ren- 
dered after the expiration of the term i n  which the action has been 
tried, and sent by mail to the clerk of the court, with mailed notice 
to  the appellant from the judge that  this has  been done, the time 
within which notice of appeal to the Supreme Court may be given 
is computed from the time the judgment has been received by the 
clerk, and not from the time the appellant has received the judge's 
notification that  he had signed the judgment; and where the judge 
improperly refuses to  settle the case on appeal for want of statutory 
notice given t o  the appellee, a certiorari from the Supreme Court 
will lie. Fisher v. Fisher, 105. 

4. Trials-Continuance-Prejudice of Rights-Appeal and Error.-There 
is no change of parties to  an action, in  a legal sense, where a guard- 
ian ad litem is  appointed on the ground of mental incompetency of 
one of them; and where such guardian is appointed and made a 
party a t  the trial term of the action, without change of pleading, i t  
does not give the opposing party a legal right to continue the cause, 
and the refusal of the trial judge to grant his motion is  not review- 
able on appeal. Watson v. R. R., 176. 

5. Appeal and Error-Brief-Exceptions Abandoned-Trials-Evidence- 
Negligence.-Exceptions not noted in  the brief a re  taken as  aban- 
doned; but held, in  this case, the refusal to give a n  instruction ex- 
cepted to was not error, a s  it barred the right of recovery for an 
injury inflicted by the unexpected movement of a log resulting from 
a negligent act of the defendant. Buckner v. R. R., 201. 

6. Contracts-Breac,h-Instructions-Appeal and Error.-When the evi- 
dence is conflicting and the defendant. contends that the contract 
sued on was that the plaintiff was to have obtained options on cer- 
tain lands and his services therefor paid only if the defendant sold 
the lands to a certain contemplated purchaser; that  such sale had 
not been made and no benefit had consequently been received by 
him, i t  is  error for the judge t o  charge the jury, if they found that 
the minds of the parties had not come together in  making the al- 
leged contract, the plaintiff was entitled to recover upon a quantum 
valebat, and reversible error when i t  appears from the verdict that  
the instruction influenced the finding upon the issue. Ruby v. 
Coxad, 287. 

7. Appeal and Error-Assignments of Error-Exceptions Valid i n  Part.- 
Where there is a single assignment of error to several rulings of the 
trial court, and one of them is correct, the assignment must fail; 
and in this case i t  is  held that the assignment, being general, was 
not taken a s  required by the rule of this Court. Buie v. Kennedy, 
290. 
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APPEAL AND ERROR-Continued. 
8. Appeal and Error-Failure to Print  Record-Briefs.-This appeal is 

dismissed, under the rule, for failure of appellant t o  print record 
and brief, and the importance of observing this rule impressed upon 
the profession. Bradshaw v. Xtansberry, 356. 

9. Appeal and Error-Facts Found by Consent-Pleadings-Amendments. 
-Where i t  appears that  by consent of the parties the trial judge 
has found the facts in  dispute, and awarded damages in a greater 
sum than claimed by a party, no reversible error will be found on 
appeal; and when necessary a pleading may be allowed t o  be 
amended in the Supreme Court so a s  to demand such larger amount. 
Corporation Commission v. Bank, 357. 

10. Appeal and Error-Case Agreed-Omissions-Procedure-Case Re- 
manded.-A necessary finding in an action to recover money from 
an express company, alleged to have been lost from a valise which 
had been intrusted to the defendant for shipment, is  that  the money 
was taken while the valise was in  the defendant's care or control, 
and such finding being omitted from an agreed case submitted to 
the Superior Court, i t  is  remanded so that  the omission may be sup- 
plied. Sedbury v. Express Go., 363. 

11. Moot Questions-Xpirituous Liquors.-Upon the question presented i n  
this case a s  to  whether the defendant railroad company can legally 
transport spirituous liquor into the State and deliver i t  to the plain- 
tiff here, it appears from the briefs filed that  only a moot question 
is raised, which the Court for that  reason refuses to consider on 
appeal. Kistler v K. It., 365. 

12. Pleadings-Amendments-Court's Discretion-Appeal, and Error.- 
The refusal of the trial judge, in  his discretion, to allow a n  amend- 
ment to a pleading is not reviewable on appeal. Cavenaugh v. Jar- 
man, 372. 

13. Appeal and Error-Assignment of Error-Motion to Anrm-Alterna- 
tive Motion.-A motion to affirm the judgment of the Superior Court 
is  the proper one for the appellee to  make when the appellant has 
not properly assigned the alleged errors in the case on appeal ac- 
cording to the rule of the Supreme Court; and a motion of this char- 
acter made in the alternative is  sufficient in form. Wheeler v. Cole, 
378. 

14. Appeal and Error-Asszgnment of Error-Judgment Anrmed-Eecorcl 
Proper.-The Supreme Court will affirm the judgment of the  lower 
court where the appellant has not assigned his errors in  the case ap- 
pealed, according to the rule, when no error, upon examination, is 
found in the record proper. Ibid. 

15. Instructions-ContentionsExceptions-Ape and Error.-The ex- 
ception to a statement of the contentions of the parties made in the 
judge's charge is not held for reversible error in  this case. Franks 
v. Nolop, 390. 

16. Appeal and Error-T7erdictJudgment-Variance-Penalty Statutes.- 
A judgment recovered against a carrier for damages and statutory 
penalty for failure to deliver a shipment or make payment of loss 
within ninety days was obtained in a magistrate's court in  the sum 
of $14.82. Upon appeal, the plaintiff was permitted to amend so a s  
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APPEAL AND ERROR-Continued. 
to claim 2 cents less than the amount of the judgment, and upon 
verdict for $14.80 judgment was entered for $14.82. Held, the judg- 
ment in the Superior Court should be modified in  accordance with the 
verdict, and no reversible error is found. Jones v. R. R., 392. 

17. .Appeal and Error-Pass Briefs-Rules of Court.-Briefs which merely 
state with reference to the exceptions taken of record, "Exception 
No. 1. This question and answer a re  incompetent," etc., afford no 
assistance to the Court. They are  merely pass briefs, and do not 
conform to the rules. Ibid. 

18. Trials-Appeal and Error.-This action was tried in  accordance with 
the decision in the former appeal, and no reversible error is found. 
R.R.V.R.R. ,395.  

19. Appeal and Error-Assignments of Error-Purport of Exception-Ap- 
peal Dismissed.-Supreme Court Rule of Practice 19, see. 2, requiring 
the exceptions of record to be grouped and numbered, must be com- 
plied with to have the appeal considered by the Court; and where 
the assignments of error each simply refers to the exception of rec- 
ord by number, without giving the purport or text thereof, i t  is in- 
sufficient, and the judgment of the trial court will be affirmed. 
Porter V. Lumber Co., 396. 

20. Appeal and Error-Briefs-Exceptions Abandoned.-An exception not 
appearing in appellant's brief is  considered as  abandoned i n  the Su- 
preme Court (Rule 34, 140 N. C., 498) ; nor will i t  be sustained when 
i t  is  not made to appear by the record that the alleged error was 
prejudicial to the appellant's rights. S. v. Smith, 476. 

APPEARANCE. 
Recognizance-Principal and Surety-Speaial Appearance-Merits-Proc- 

ess.-Where a defendant has defaulted under his recognizance to 
abide by the sentence of the court in a criminal action, etc., and the 
surety has appeared and resisted the judgment of the court fixing 
him with liability under the recognizance, the appearance is  general, 
affecting the merits of the controversy, though he may have called i t  
a special appearance, and i t  is not required that  he should have been 
served with process. S. V. White, 408. 

ASSIGNMENTS OF ERROR. See Appeal and Error. 

ASSUMPTION OF RISK. See Negligence. 

ATTACHMENT. See Injunctions. 

ATTORNEY-GENERAL. See Quo Warranto. 

BAILEE. See Criminal Law, 3. 

BAILMENT. 
1. Railroads -Car-load shippers -Bailment -Negligence-Trials -Evi- 

dence-Damages.-Where a railroad company has placed a car on its 
track and turned it over to  the shipper to be loaded by the shipper, 
the relation of bailor and bailee fs established between them; and 
where the car is  damaged through the negligence of the shipper's 
employees, the shipper is responsible to the company for the amount 
of such damages. R. R. v. Baird, 253. 
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BAILMENT-Continued. 
2. &me-Ownership of Car.-Where under through traffic arrangements 

a railroad company furnishes its shipper a car belonging to another 
railroad company, to be loaded by the shipper, the relation between 
the two companies is  that of bailor and bailee; and where the ship- 
per, through the negligence of his employees, injures the car, the 
bailee railroad company may recover the damages from the shipper, 
though i t  was not the owner of the car furnished him. Ibid. 

3. Railroads-Car-load Bhipper-Bailment-Trials-Damages-Evidence 
-Burden of Proof.-In such cases, where it  is  shown that the car 
was delivered to the shipper in good condition and returned by him 
damaged, the burden is upon him to show that  he had used ordinary 
care in caring for the property while under his control. Ibid. 

BANKRUPTCY. 
1. Contracts, Written-Bills and Notes-Corporations-Insolvency-Con- 

sideration.-Upon evidence tending to show that the payee of a 
promissory note expressed as  payable in money, and given for stock 
in a corporation, subsequently received and held the note of the cor- 
poration for the payment of the same debt, and upon the insolvency 
of the corporation, proved his claim in bankruptcy proceedings and 
obtained his dividend thereon; in  a n  action brought by him upon 
the original note i t  is Held, that  i t  was competent for the defendant 
to show a parol agreement, made contemporaneously with the making 
of his note, that  the payee should accept the corporation note in  pay- 
ment and discharge of his obligation, though this note accepted ulti- 
mately proved to havd been valueless. Richard v .  Hodges, 183. 

2. Bankruptcy-Partnership Exemption-Consent of Partner-Jurisdic- 
tion.-Where one has been adjudicated a bankrupt under the laws of 
the United States, his right to homestead and personal property ex- 
emption under State laws is to be adjudicated in  the bankruptcy 
court. Pennell v. Robinson, 257. 

BANKS AND BANKING. See Usury; Bills and Notes. 
1. Principal and Agent-Adverse Interest-Imputed Knowledge.-The 

knowledge of a cashier of a bank of his own transaction made i n  his  
defalcation of the bank's funds, not known to the other officers or to  
the directors of the bank, will not be imputed to the bank, his prin- 
cipal; for the  cashier has therein acted exclusively in  his own in- 
terest or behalf. Corporation Commission v. Bank, 367. 

2. Banks and ~ a h i n g  - Defalcation - Insolvency - Correspondent of 
Bank-Balance Due-Valid Debt.-One H. was cashier of bank J., 
and president of bank S., the former of which became insolvent and 
went into receivers' hands through his defalcation. I t  was found 
that  H., as the president of bank S., had customarily remitted for 
collections sent to bank J., by out-of-town banks, using the form of 
check of bank S., and the amount claimed by bank S. was for money 
consequently taken from its own funds: Held, this amount consti- 
tuted a valid indebtedness of the insolvent bank in the receiver's 
hands. Did. 

BILLS AND NOTES. 
1. Banks and Banking-Correspondent Banlc-Bills and Notes-Trials- 

Payment-Mail-Evidence.-Evidence that  a letter has been mailed 
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BILLS AND NOTES-Continued. 
is some evidence that  it was properly addressed, stamped, and re- 
ceived by the addressee; and where there is  evidence that the drawer 
of a draft deposited it in  his bank, which mailed it to  its correspond- 
ent  bank a t  a different town; that  i t  was paid t o  some one by the 
drawee; i t  is sufficient to sustain a verdict of the  jury i n  favor of 
the drawer in a n  action brought by him against the correspondent 
bank for collecting the money and failing to remit. Mill Go. v. 
Webb, 87. 

2. Banks and Banking-Collateral Notes-Provisions a s  to Future Loans 
-Creditors.-Where a bank takes a note with collateral security 
whereon i t  is  stated that  the collateral hypothecated should not only 
be held to  secure the amount of the note, but any amount that  may 
a t  any time become due which the pledgor may have borrowed from 
the bank, with reference to these further loans contemplated the col- 
lateral used i n  their payment is  not for a preexistent debt, but for a 
present consideration existing a t  the time of making the loans. 
Hence, when a bank is  the pledgor and has become insolvent and in 
a receiver's hands, i ts  creditors can acquire no right to  the collateral 
superior t o  that  of the pledgor thereof. CoYporation Commission V. 

Bank, 205. 

3. Bills and Notes-Sale of Collaterals-Credits-Payments-Limitation 
of Actions.-K. executed his note to plaintiff bank and assigned cer- 
tain collateral to  H., cashier, to secure the same, with power to H. 
to sell, and a s  K.'s agent to apply the proceeds to payment of note. 
with specific agreement by K. to pay any deficiency. H. sold the 
collateral and so applied proceeds: Held, that  the statute of limita- 
tions was repelled and that  K. was liable for the deficiency. Bank 
v, King, 303. 

BOND ISSUES. See Taxation. 

BRIEF. See Appeal and Error. 

BURDEN OF PROOF. See Evidence; Intoxicating Liquors; Abandonment. 

BURGLARY. 
1. Burglary-Felonious Intent-Punctuation-Interpretation of Statutes. 

In order to convict, under Revisal, sec. 3333, of any of the offenses 
therein enumerated, it is necessary to  show that  the breaking into 
the dwelling, etc., of another was done "with the intent to commit a 
felony or other infamous crime therein." S, v. Spear, 452. 

2. Verdicts-Burglar2/-Felonious Intent-Judgments-AcquittaZ.-Upon 
a trial under an indictment for burglary, the jury was instructed by 
the court that, under the evidence, their verdict should be guilty 
thereof in the first degree; or of breaking into the dwelling-house of 
another otherwise than by a burglarious breaking; or not guilty. 
The verdict rendered was that  "the defendant (was) guilty of house- 
breaking, with no intent t o  commit a felony": Held, the verdict was 
equivalent to an acquittal under section 3333, Revisal, upon which 
judgment of not guilty should have been entered by the court, and 
the defendant discharged. Ibid. 
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CARRIERS OF GOODS. 
1. Carriers of Goods-Refusal to Delzver-Valid Excuse-Burden of 

Proof.-Where a consignee brings his action t o  recover the  value of 
a shipment of goods from the carrier, shows that  the shipment was 
addressed to him, was prepaid, in the carrier's possession a t  destina- 
tion, and a demand for delivery, the burden is on the carrier to show 
a valid reason for its refusal to  deliver the shipment. Jeans v. R. R., 
224. 

2. Carriers of Goods-Contracts of Shipment-Parol Contracts.-A par01 
contract of shipment made with a common carrier is  valid in  law. 
Ibid. 

3. Carriers of Goods-Refusal to Deliver-Demand of Bill of Lading- 
Valid Excuse-Burden of Proof.-The failure or refusal of a con- 
signee to  produce, upon the carrier's demand, a bill of lading for a 
prepaid shipment of goods in the carrier's possession is ordinarily a 
valid defense to a n  action to recover of the carrier the value of a 
shipment, which has never been delivered; but the burden is upon 
the carrier to  prove that  such demand has been made and not com- 
plied with. Ibid. 

4. Same-Fraudulent Transfer-Presumptions.-Where a prepaid ship- 
ment of goods is  in  the carrier's possession a t  i ts  destination, ad- 
dressed to the consignee, and he demands delivery thereof to him, 
he is  entitled to the goods, nothing else appearing; for while the 
bill of lading is  assignable, i t  will not be presumed tha t  i n  a given 
instance i t  has been assigned, without evidence thereof, and the bur 
den is  upon the carrier to prove the consignee's fraudulent intent in 
making his demand without producing his  bill of lading when such is 
relied on by i t  a s  a reason for refusing delivery. Ibid. 

5. Railroads-Car-load Shippers -Bailment -NegZzgence -Trials -Evi- 
dence-Damages.-Where a railroad company has placed a car on 
i ts  track and turned i t  over to the shipper to  be loaded by the ship- 
per, the relation of bailor and bailee i s  established between them; 
and where the car is  damaged through the negligence of the shipper's 
employees, the shipper is  responsible to the company for the amount 
of such damages. R. R. v. Baird, 253. 

6. Same-Ownership of Car.-Where under through traffic arrangements 
a railroad company furnishes its shipper a car belonging to another 
railroad company, to be loaded by the shipper, the relation between 
the two companies is  that of bailor and bailee; and where the  shipper, 
through the negligence of his employees, injures the car, the bailee 
railroad company may recover the damages from the shipper, though 
i t  was not the owner of the car furnished him. Ibid. 

7. Railroads-Gar-load Shipper-Bailment-Trials-Damages-Evidence 
-Burden of Proof.-In such cases, where i t  is  shown tha t  the car 
was delivered t o  the shipper in  good condition and returned by him 
damaged, the burden is  upon him to show that  he had used ordinary 
care in  caring for the property while under his control. Ibid. 

CARRIERS O F  PASSENGERS. 
1. Carriers of Passengers-Negligence-Accident-Damnum Absque Inju- 

ria-Trials-Evidence-Nonsuit.-A railroad company is not respon- 
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CARRIERS OF PASSENGERS-Continued. 
sible for a n  injury caused to one of i ts  passengers by another which 
it could not reasonably have anticipated or prevented; and it  ap- 
pearing in this case that the plaintiff was riding with three passen- 
gers on seats turned so that  they face each other, and that  after 
drinking whiskey from a bottle, one of the passengers attempted to 
throw the bottle from the window in a curved tunnel, and the bottle 
was shattered against the rugged side of the tunnel, causing some 
of the fragments of glass t o  fly back and injure the plaintiff's eye, i t  
is Held, that the injury thus sustained was accidental, a n  unusual 
and unexpected event, from which no damages are  recoverable of 
the  railroad. Pruett v. R. R., 3. 

2. Carriers of Passengers-Wrongful Ejection-Negligence.-In this ac- 
tion against a railroad company for wrongfully ejecting the plaintiff 
from the train, there was conflicting evidence, and in behalf of the 
plaintiff that  while asleep on the train he was carried by his destina- 
tion to which he had purchased a ticket, and a t  his insistence, the 
conductor carried him to the next station, where, changing his des- 
tination for his  home beyond, he procured a ticket to that  place from 
the railroad agent, again boarded the train and the conductor took 
up his ticket. Thereafter the conductor insisted that he would re- 
tain the ticket a s  a part payment for his fare from his original des- 
tination to the place he had bought his second ticket, and demanded 
a cash fare from the latter place to his then destination. Upon his 
refusal to pay the cash fare, he was put off the train a t  a place 
where there was no station or people living: Held, (1) A motion as  
of nonsuit upon the evidence was properly refused; ( 2 )  Under a cor- 
rect instruction, upon the evidence, the verdict in this case estab- 
lished as  a fact that the plaintiff was wrongfully ejected from the 
train, after the conductor had accepted and retained his ticket, a t  a 
place forbidden by statute, and actionable negligence has been found. 
Mott v. R. R., 367. 

CASE ON APPEAL. See Appeal and Error. 

CERTIORARI. 
Appeal and Error-Notice of Appeal-Judgment Rendered Out of Term- 

Receipt by Clerk-Conzputation of Time-Certiorari-Where by con- 
sent of the parties a judgment in  the Superior Court is  rendered 
after the expiration of the term in which the action has been tried, 
and sent by mail t o  the clerk of the court, with mailed notice to the 
appellant from the judge that  this has been done, the time within 
which notice of appeal to the Supreme Court may be given is com- 
puted from the time the judgment has been received by the clerk, 
and not from the time the appellant has received the judge's notifica- 
tion that he had signed the judgment; and where the judge improp- 
erly refuses to settle the case on appeal for want of statutory notice 
given to the appellee, a certiorari from the Supreme Court will lie. 
Fisher v. Fisher, 105. 

CHALLENGES. See Jurors. 

CITIES AND TOWNS. See Taxation; Health, 1, 3, 4. 
1. Cities and Towns-Street Grading-Embankments-Adjoining Owners 

-Courts-Negligence.-Where a town has caused damage to the 
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CITIES AND TOWNS-Continued. 
lands of adjoining owners on a street by filling in the street in  the 
course of grading it, so a s  to  cause a n  embankment 5 or 6 feet high 
to be made in front thereof, and i t  appears that the work was not 
negligently done and was in accordance with the plans of the town 
engineer, adopted by the city council, all acting in good faith, under 
powers conferred by the charter, such damages are  not recoverable 
in an action therefor against the city, for the judgment of the town 
authorities in such matters is not reviewable by the courts. Hoyle V. 

Hickor21, 79. 

2. Cities and Towrzs-Street Grading-Enzba~ekment-Trials-Negligence 
-Evidence.-The height of a n  embankment placed by a town in 
grading its streets in  front of adjoining lots on one of them is  not of 
itself evidence of negligent construction for which damages a re  re- 
coverable by the owners; and in the absence of further negligence 
therein, a n  instruction which leaves the question of actionable negli- 
gence to the determination of the jury is  erroneous. Ibid. 

3. Cities and Towns-Btreet Grading-Embankments-Retaidng Walls- 
Trials-Evzdence-Negligence.-Where the owner of lands adjoining 
a street sues for damages arising from the dir t  of an embankment 
constructed by the city in the grading of the street rolling down 
upon and damaging his land, and it  appears that a retaining wall 
would have prevented the injury, evidence in  behalf of the city is 
competent that a t  the request or instance of the plaintiff, ratified by 
the proper authorities of the defendant, the latter did not construct 
the retaining wall, which i t  otherwise would have done. Ibid. 

4. Cities and Towns-Btreet Crading-Different Locations-Trials-Evi- 
dence-Negligence.-In a n  action by the owner of lands on a city 
street, brought against the city for the alleged negligent construction 
on that  street af an embankment to  the plaintiff's damage, erected in  
the grading thereof, evidence of construction a t  an entirely different 
place is not evidence of negligent construction a t  the place complained 
of. Ibid. 

6. Cities and Towns-Ordinances-Ntreets and Bidewalks-Adjoining 
Owner-Negligence-Trials.-Where a city ordinance requires the 
owners of lots adjoining the streets to  keep the sidewalks in  front 
of their premises, under penalty, free from ice, snow, etc., i t  is for 
the city to enforce i ts  ordinance, and a property owner is not liable 
in  damages to a pedestrian injured by falling on a sidewalk in front 
of his premises, alleged to have been caused by his  negligence in  
failing to observe the ordinance. Instances distinguished in which 
the city has made a contract for the benefit of i ts  citizens, as  in 
Gorrell v. Water Co., 124  N. C., 328. Hartsell v. Asheville, 193. 

6. Cities and Towns-Negligence-Presenting Claims-Interpretation of 
Btatutes-Notice-Exceptions.-No actual notice is required to be 
given of a provision of a city charter that  no action for damages 
for a personal injury shall be instituted against i t  unless notice be 
given in writing, in a certain manner, within ninety days after the 
happening or infliction of the injury complained of, and a provision 
of this character, being to protect the city from unjust claims or de- 
mands, is held valid; and no exception thereto is shown when i t  ap- 
pears that  a plaintiff was not mentally incapacitated from giving 
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CITIES AND TOWNS-Continaed. 
the notice, and had ample opportunity to have done so, though 
physically unable during the period specified. Ibid. 

Cities and Towns-Nuisance-Sewerage-Permanent Damages7Tak. 
ing of Property-Constitutiolzal Law.-An act which directs or au- 
thorizes the taking of private property, in  whole or i n  part, without 
compensation, is unconstitutional; and the creation of a nuisance 
by a city which permanently damages the riparian owner of lands 
on a stream below the  place where the city sewage is emptied, by 
reason of offensive matter cast upon the lands, and odors affecting 
the convenience and health of the owner's home, is actionable, per- 
mitting a recovery against the city for such damages as  are thereby 
permanently caused and which are  evidenced by the  depreciation in 
value of the lands. Donne11 v. Greensboro, 330. 

Same-Ntate Board of Health.--Where a city has created a nuisance 
to the permanent damage of the lands of a riparian owner on a 
stream into which the city sewage i s  emptied, the owner may re- 
cover such damages, though the city has therein complied with all 
the regulations of the State Board of Health, under authority con- 
ferred upon the latter by statute. Laws 1909, ch. 793. Distinction 
is made by HOKE, J., between the application of this principle to 
our own statutes and Constitution and those of England. Ibid. 

Cities and Towns-Nuisance-Trials-Damages-Evidence - Instruc- 
tions-Harmless Error-Appeal and Error.-In this action to recover 
damages against a city for permanent injury to lands of a riparian 
owner upon a stream into which the city sewage is emptied, there 
was evidence that the plaintiff's land was also injured by objection- 
able matter being emptied into the stream from mill settlements lo- 
cated beyond the city limits: Held, the court properly instructed 
the jury to confine their inquiry a s  to damages to those arising by 
reason of the operation of defendant's sewerage system, and exclude 
damages which may otherwise have been caused, and no reversible 
error i s  found. Ibid. 

Railroads-0,harter-Roadbed-Conditions Implied--Cities and Towns 
-Police Powers-Ordinance-Btreet Brading.-A railroad company 
in accepting its charter does so upon condition, necessarily implied, 
that  it will conform, a t  its own expense, to all reasonable and au- 
thorized regulations of towns existing along its route or those which 
thereafter may grow up thereon, relative to  the safe and proper use 
of the streets and thoroughfares; and where a roadbed of such com- 
pany lies along the streets of a town, an ordinance is enforcible as 
within the exercise of the police powers of the town, requiring the 
railroad, a t  a reasonable expenditure under the conditions existing, 
to make the roadbed conform to the grade of the streets and so 
maintain i t  with reference to its drain ditches that  i t  may be crossed 
a t  all points with ease and safety. N. a. R. R., 422. 

Cities and Towns-Fire Districts-Police Powers-Legtslalive Power- 
Constitutional Law.-It is within the valid exercise of the police 
power of the State for the Legislature to confer authority upon an 
incorporated town to establish fire limits for the protection of the 
property of i ts  citizens, wherein houses of wood may not be erected, 
or repaired; and where the town has accordingly passed an ordinance 
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CITIES A m  TOWNS-Continued. 
establishing a fire district within i ts  business section, it is  a n  un- 
lawful violation thereof to replace with iron or metal roofing the 
old and worn-out shingles on a n  old frame structure; for a repair 
of this character looks to the continued use of the kind of buildings 
prohibited, and is not such slight repairs a s  a re  necessary to make 
i t  habitable, such as  putting in  broken windows or hanging a 
shutter, etc., S. v. Lawing, 492. 

12. Cities and Towns-Fire Districts-Discretionary Powers-Courts.- 
The courts will not pass upon the reasonableness of fire limits 
established by a n  incorporated town under authority conferred by 
the Legislature, a t  least where the limits established appear to be 
reasonable, and without palpable oppression or injustice. Ibid. 

COLOR OF TITLE. See Limitations of Actions; Deeds and Conveyances. 

COMMERCE. 
1. Commerce - Shipments i n  Bulk - Separate Packages - Tazation - 

Peddlers-Constitutional Law.-Where separate articles are  shipped 
into this State in larger packages, they are  not the subject of inter- 
state commerce after the bulk has been broken here for distribution; 
and a peddler's tax imposed upon a person thus selling these separate 
articles which have in this manner been shipped. to  him from beyond 
the State is not a n  interference with the commerce clause of the 
Federal Constitution. Smith v. Wilkins, 135. 

2. Carriers of Goods-Interstate Commerce-Federal Questions-Prac- 
tice-Penalties.-In a n  action to recover the penalty for the refusal 
of the carrier to deliver an interstate shipment of goods, the ex- 
ception that  such recovery would impose a burden upon the inter- 
state commerce must be taken upon the trial and in the appellant's 
brief in  order for the Federal question to be made available; but it 
is Held, that  a penalty recoverable for the refusal of delivery and 
the  failure to settle a claim based thereon after the arrival here of 
the shipment and while in the carrier's possession, does not raise a 
Federal question. Revisal, sees. 2633, 2634. Jeans v. R. R., 224. 

COMPROMISE AND SETTLEMENT. 
Debtor and Creditor-Compromise and Bettlement-Acceptance.-The 

debtor transmitted to his creditor his check or letter, which stated 
that  according to his books it covered a statement said to have 
been inclosed, and which was omitted, with the request that the 
creditor should "go over the statement, and if i t  did not agree with 
his books, he would take the matter upon with him later": Held, 
the acceplance of the check did not preclude a s  a compromise the 
creditor from recovering a larger amount found to be due him, this 
by the terms of letter being left open to future adjustment. Ayd- 
lett v. Brown, 153 N. C., 334, cited and distinguished. Lumber CG. 
v. Lumber Go., 359. 

CONDEMNATION. See Easements. 

CONSTITUTION. 
ART. 

I, sec. 3. Where appeal is  provided from recorder's court, the right 
of trial by jury i s  not denied. S. v. Hyman, 411. 
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CONSTITUTION-Continued. 
ART 

I, sees. 12 and 13. Where two sections of a statute conflict, and one 
i s  unconstitutional, the other will control; and under definition of 
misdemeanor, with punishment for felony, indictment by grand 
jury is necessary, and recorder's court cannot acquire jurisdiction. 
8. v. Hyman, 411. 

11, see. 10. Statutes allowing divorces in individual cases a re  un- 
constitutional. Cooke v. Cooke, 272. 

VIII, see. 1. Charter powers conferred on corporations subject to legisla- 
tive right of repeal. R. R. v. Oates, 167. 

CONSTITUTIONAL LAW. See Taxation; Divorce, 3; Intoxicating Liquors, 
5, 7. 

1. Trial b y  Jury-Waiver-Consent-Findings by Judge-Trials-Evi- 
dence-Exceptions-Appeal and Error.-The parties to a n  action 
may waive their right to  a jury by agreeing that the trial judge 
may find the facts upon the issues involved and declare his con- 
clusions of law arising thereon (Revisal, see. 540), and where the 
judge has acted accordingly, the relevant and pertinent facts so 
found by him are conclusive on appeal when there is  any sufficient 
legal evidence to support them. An exception to a finding of fact, 
on the ground that  there was no evidence thereof, must be made in 
apt  time before the judge. Buchanan v. Clark, 56. 

2. Constitutional Law-Legislative Acts-Void i n  Part-Intent-Inter- 
pretation of Statutes.-An act of the Legislature taxing trades will 
not be declared invalid by the Court because i t  exceeded its power in 
excluding trades of a certain class, unless i t  is evident from its sub- 
ject-matter that  the Legislature intended it  to be construed only as  
a whole. Hence, section 44 is not construed a s  unconstitutional 
because i t  exempts from the peddler's tax, in the discretion of the 
board of county commissioners, "any poor and infirm person," 
and expressly exempts Confederate soldiers and blind residents of 
the State, if i t  be conceded that  such exemptions would, as  far  
as  beneficial to  the class of persons named, be unconstitutional. 
Smith v. Wilkins, 135. 

3. County Commissioners - Roads and Highways - Condemnation - 
-Notice-Due Process-Interpretation of Btatutes.-The presump- 
tion is  in favor of the validity of a statute, and i t  is held that 
section 16, ch. 80, Laws 1909, authorizing the county commissioners 
of Buncombe County to lay out and establish a public road, is not 
unconstitutional in failing to provide that notice be given the land- 
owner sufficient t o  protect him in asserting his right to  receive 
compensation for his land thus taken, as he is expressly given 
thirty days after the order of the commissioners to make the road, 
in which to assert his rights, which clearly implies tha t  notice 
should be given him thereof. Luther v. Commissioners, 241. 

4. Baine-Actual Notice-Misapprehension. of Rights.-One who has had 
actual and ample notice of an order of the board of county commis- 
sioners to lay off a public road in accordance with the provisions 
of a statute cannot successfully set up the invalidity of the  statute 
i n  failing to  provide for giving the notice, upon the ground that  the 
road as  laid out ran  upon his  land and did not afford him oppor- 
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tunity to  appeal from the assessment of his damages for his prop- 
erty thus taken; or that  it  deprived him of reasonable time in 
which to appeal under i ts  provisions, when it  appears that he had 
ample and sufficient time, except for  a misapprehension of his  
remedy. Ibid. 

5. Constitutional Law-Trial by Jury-Appeal.-Where an appeal from a 
recorder's court is provided by statute, a jury trial is afforded the 
accused in the Superior Court, and hence he is  not deprived of this, 
his constitutional right. Art. I, see. 13. 8. v. Hyman, 411. 

6. Constztutional Law - Indictment - Grand Jury-Recorder's Court- 
Jurisdiction.-The offense of perjury is a felony, and where a con- 
viction thereof is had in the Superior Court, upon appeal from a 
recorder's court, without indictment found by the grand jury, i t  i s  
unconstitutional. Const., Art. I, sec. 12. 8. v. Cline, 146 N. C., 640, 
and other like cases, cited and distinguished. Ibid. 

7. Criminal Law-Promise to Work-Intent-Presumptions-8tatutes- 
Constitutional Law.-The defendant was indicted (Revisal, see. 
3431) for promising to work, etc., and obtaining money, goods, etc., 
upon the strength of that  promise, and for failing to do the work, 
etc., and there was evidence in support of the charges in the indict. 
ment: Held, this case is controlled by 8. v. GrifJin, 154 N. C., 611, and 
the motion to dismiss the action is sustained under chapter 73, 
Laws 1913. 8. v. Isley, 491. 

CONTINGENT REMAINDER. See Estates. 

CONTINUANCES. See Trials; Courts. 

CONTRACTS. See Bills and Notes, 3;  Carriers of Goods. 
1. Deeds and Conveyances-Contracts to Convep-Husband and Wife- 

Dower-Valuation-Abatement-Judgments.-The contingent dower 
interest of the wife in the lands of her living husband is capable 
of being valued, and where she refuses to join her husband in a 
deed to his lands, which he has contracted to convey, and resistance 
to making the conveyance is  based thereon, a decree in an action by 
the vendee for specific performance, that  the vendor convey the 
land a t  the agreed price, to be reduced by the value of the wife's 
dower, is a proper one. Bethel1 v. Mcliinney, 71. 

2. Par01 Agreement-Bills and Notes-Corporations-In8ol~ency.-Upon 
evidence tending to show that the payee of a promissory note, ex- 
pressed as  payable in  money and given for stock in a corporation, 
subsequently received and held the note of the corporation for the 
payment of the same debt, and upon the insolvency of the corpora- 
tion, proved his claim in bankruptcy proceedings and obtained his 
dividend thereon; in an action brought by him upon the original 
note, it is  Held, that it  was competent for the defendant to show a 
par01 agreement, made contemporaneously with the making of his 
note, that the payee should accept the corporation note in payment 
and discharge of his obligation, though this note accepted ultimately 
proved to have been valueless. Richards v. Hodges, 183. 

3. Contracts-Offer-Acceptance.--For the acceptance of an offer to be- 
come a binding contract, i t  must be absolute and unconditional, and 
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identical with its terms in all respects; and where a n  offer to sell 
lumber is  made, and the acceptance is for a lower price, with 
further specifications as  to kinds, etc., the acceptance is a condi- 
tional one, and does not make a contract of sale. Morrison v. Parks, 
197. 

4. Contracts-Offer to Sell-Acceptance-Place of Payment.-An accept- 
ance of an offer to sell must unconditionally be in  accordance with 
the full terms of the offer, to make a binding contract; and where 
the proposed vendor and purchaser reside in  different towns or 
places, an offer to sell lands a t  a certain price implies that payment 
should be made in cash a t  the residence of the former, and an ac- 
ceptance by the latter specifying payment a t  his own place of resi- 
dence is a variation from the terms of the offer, and no contract is 
thereby effectuated. Hall v. Jones, 199. 

5. Contracts, Written-Vendor and Vendee-Trials-Evidence-Copies- 
Harmless Error.-Where the controversy rests upon a written order 
or contract for the sale of goods, and a carbon copy of this order 
offered by the vendee has been admitted in  evidence, the original 
being in the hands of the vendor, the error, if any, is cured by the  
introduction of the original order by the vendor, identical with the 
copy. Arundell v. Mill Co., 238. 

6. Contracts, Written-Vendor ancl: Vendee-Warranties-Parol Evidence 
-Trials-Evidence.-Where a written order for the purchase of oil, 
accepted by the vendor, provides that if the "goods prove unsatisfac- 
tory after a thorough trial by the purchaser within thirty days after 
delivery, the remaining quantity may be returned, without any 
charge for what has been used in the  test," evidence i s  competent 
on behalf of the vendee, tending to show tha t ,  the sales agent, a t  
the time of the sale, informed him that  the vendor would send a 
demonstrator and that  the vendee should not use the oil until he  
arrived; for such evidence is not a variance with or contradiction 
of the written order, and in this case i s  competent t o  explain the 
vendee's delay in returning the unsatisfactory goods under the pro- 
vision of the contract. IbZd. 

7. Contiacts-Breach-Quantum Valebat-Benefits.-The recovery on a 
quantum meruit or quantum valebat is  allowed upon breach of a 
special contract between the parties where the defendant has been 
properly apprised that i t  would, in  the event of the breach, be in- 
sisted upon, and where substantial or appreciable benefit has been 
received and enjoyed by the party charged under the circumstances, 
which renders i t  inequitable that  any and all recovery should be 
denied. Raby v. Coaad, 287. 

8. Same-Instructions-Appeal and Error.-When the evidence is con- 
flicting and the defendant contends that  the contract sued on was 
that  the plaintiff was to have obtained options on certain lands and 
his services therefor paid only if the defendant sold the lands to a 
certain contemplated purchaser; that  such sale had not been made 
and no benefit had consequently been received by him, i t  is error 
for the judge to charge the jury, if they found that  the minds of 
the parties had not come together i n  making the alleged contract, 
the plaintiff was entitled to recover upon a quantum valebat, and 
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reversible error when it  appears from the verdict that the instruc- 
tion influenced the finding upon the issue. Ibid. 

9. Contracts, Written-Deeds an& Conveyances-CoHsideration-mar- 
anty-Par01 Contracts-Trials-Evidence.-The plaintiff and de- 
fendant having agreed to form a copartnership for producing tur- 
pentine on the lands of the latter, an undivided one-half interest in 
the lands was conveyed to the former for a monetary "and a further 
consideration." I t  was found as  a fact that the entire contract was 
not reduced to writing, but that i t  was stipulated by parol that the 
defendant would pay the amount of shortage in  the "crop boxes" 
should the actual number thereof be less than that  specified in  the 
conveyance: Held, the parol part of the contract did not vary or 
contradict the writing (the deeds) in  this case, and is admissible 
a s  evidence; and that  this agreement to refund was a part of the 
consideration of the deed. Buie v. Eennedy, 290. 

CONTRIBUTION. See Principal and Surety. 

CONTRIBUTORY NEGLIGENCE. See Issues; Negligence. 

CORPORATIONS. See Bankruptcy, 1; Removal of Causes. 
1. Corporations-Repeal of Charter-Legislative Powers-Constitutional 

Law.-By express provision of Article VIII, see. 1, of our Constitution 
all  legislative powers conferred upon corporations are  taken by them 
subject to the legislative power of repeal. R. R. v. Oates, 167. 

2. Corporations - Oficers - Principal and Agent-PurcJtase of Land-- 
Equity-Consideration Advanced by Third Person-Trials-Plead- 
ings-Issues.-Where a corporation sues for the title to lands upon 
the ground that  the grantor and the grantee in the deed were oflcers 
and acted for the company in the transaction, it  cannot invoke the 
equitable jurisdiction of the court without repaying money advanced 
for the purchase by a third and innocent person, a party to the 
action, and used in procuring the title and for the organization of 
the corporation; and an issue thereon may be submitted, though not 
raised by the pleadings. Franks v. Nolop, 390. 

COUNTIES. See Highways. 

COUNTY COMMISSIONERS. See Taxation; Highways. 

COURTS. See Trials; Removal of Causes; Judgments. 
1. Trials-Pleadings-Eztension of Time-Further Orders-Court's Dis- 

cretion-Limitation of Actions.-It i s  not within the discretion of 
the trial judge to order stricken out a part of a n  amended pleading 
simply because the statute of limitations was pleaded in i t  when 

. the judge holding a former term of the court has unconditionally 
allowed the pleader further time in which to file the amended 
answer. Hardin v. Greene, 99. 

2. Justices' Courts-Appeal Docketed in Buperior Court-Notice of Ap- 
peal-Discretion of Court.-After an appeal from a judgment ren- 
dered by a justice of the peace has been duly docketed in the Supe- 
rior Court, without notice thereof to the appellee, i t  is within the dis- 
cretion of the Superior Court judge then to allow such notice t o  be 
given. Arundell v. Mill Co., 238. 
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COURTS-Continued. 
3. County Commissioners-Roads and Highways-Discretionary Powers 

-Power of Courts.-Where the county commissioners under author- 
ity of statute, and in exact accord with its provisions, lay out and 
establish a public road, the courts will not interfere with the exer- 
cise of the discretion conferred, except to the extent of preserving 
to the land owner, when necessary, his constitutional right of com- 
pensation for thus taking his land for a public use. Luther v. Com- 
missioners, 241. 

4. Trials-Expression 07 Opinion by Court-Deeds and Conveyances- 
Acreage-Evidence.-In an action of trespass, involving title to 
lands, i t  appeared that  to locate the land in accordance with plain- 
tiff's contention the boundaries would include 60 acres, whereas the 
successive deeds he relies on to show paper title purport to convey 60 
acres only; and under the boundaries contended for by the defend- 
ant, 50 acres would be included, according to the acreage expressed 
to be conveyed in plaintiff's deeds; on the facts presented: Held, 
this discrepancy between the number of acres embraced under the 
boundaries contended for by plaintiff and the number of acres stated 
in  his deeds, under the circumstances, was a relevant circumstance 
to  be passed upon by the jury; and the charge of the court that it 
would be of no great value a s  a n  aid to the jury, was a n  expression of 
opinion forbidden by the statute, May v. Malzufacturing Co., 262. 

5.  Recordey's Courts - Jurisdiction - Misdemeanors-Definition-Inter- 
pretation of i3tatutes.-Where a statute confers original and exclusive 
jurisdiction on a recorder's court over petty misdemeanors, the ques- 
tion as to the extent of the jurisdiction conferred is resolved under 
Revisal, sec, 3291, which defines the line between felonies and mis- 
demeanors to be that  a felony is one punishable by death or im. 
prisonment in the State's prison, and that all other crimes are mis- 
demeanors. 8 .  v. Hyman, 411. 

6. Interpretation of Statutes-Conflicting Terms-Perjury-Constitutional , 
Law.-Revisal, 3615, calls perjury a misdemeanor, but makes it  a 
felony by the punishment imposed thereon. Jurisdiction thereof 
cannot be given to a recorder's court, where the statute specifies 
that  i t  shall have jurisdiction of misdemeanors; while the two sec- 
tions of the Revisal should ordinarily be construed together, yet if 
one provision is unconstitutional and the other is not, the latter 
will be held as controlling. Const. Art. I, secs. 12  and 13.  Ibid. 

7. Constitutional Law - Indictment - &and Jury-Recorder's Court- 
Jurisdiction.--The offense of perjury is  a felony, and where a con- 
viction thereof is had in the Superior Court, upon appeal from a 
recorder's court, without indictment found by the grand jury, i t  i s  
unconstitutional. Const., Art. I, sec. 12.  8. v. Cline, 146 N. C., 640, 
and other like cases, cited and distinguished. Ibid. 

8. Statutes - Criminal Law - Jurisdiction-Misdemeanors-Legislative 
Powers-Courts-Jurisdiction.-The Legislature may prescribe differ- 
ent punishments for the same offenses, in different counties, and it  
may reduce the punishment for all offenses so as to make them mis- 
demeanors; but when the punishment has fixed the grade of the 
offense, it  may not be altered by the name given i t  i n  the statute. 
Ibid. 
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9. Court's Discretion-Witnesses Recalled--Appeal and Error.-Where a 
witness in  an action has been examined and cross-examined, it  is  
within the discretion of the trial judge to permit his recall a t  the 
request of one of the parties, and his refusal to do so is not review- 
able on appeal. S. v. Fogleman, 468. 

10. Court's Discretion-Motions-Continuances.-The refusal by the trial 
judge of a continuance upon the ground of the inability of a party 
to procure certain witnesses is not reviewable on appeal, in  the 
absence of any abuse of discretion by the court in such matters. 8. v. 
English, 497. 

CREDITOR'S BILL. See Equity, 2. 

CRIMINAL LAW. See Judgments; Courts, 14;  Homicide; Intoxicating 
Liquors; Burglary. 

1. Criminal Law-Bailee-Larceny-Trespass.-One who is  intrusted by 
a person to mail a letter given by another for that  purpose, and 
breaks open the letter before mailing and extracts and appropriates 
money therefrom, is guilty of larceny, upon the principle, if con- 
sidered a s  a bailee, that  he has "broken bulk and appropriated the 
goods or a part of them to his own use." Semble, a conviction of 
larceny could be sustained upon the ground that the defendant had 
only the care or custody of the property, and not the legal posses- 
sion. Hence, the position cannot be sustained that  a conviction of 
larceny could not be had because the defendant had acquired pos- 
session with the consent of the owner. 8. v. Runn ,  416. 

2. Criminal Law--Promise to Work-Intent-Presumptions-Statutes- 
Constitutional Law.-The defendant was indicted (Revisal, sec. 3431) 
for promising to work, etc., and obtaining money, goods, etc., upon 
the strength of that  promise, and for failing to  do the work, etc., 
and there was evidence in support of the charges in the indictment: 
Held, this case is  controlled by S. v. Grifin, 154 N. C., 611, and the 
motion to dismiss the action is  sustained under chapter 73, Laws 
1913. 8. v. Isley, 491. 

3. Criminal Law-Landmarlcs-Indictment-variance-Evidence ,- The 
question of variance between the proof and the indictment should be 
raised upon the trial, and is not the subject of a motion in arrest 
of judgment. S. v. JenTcins, 527. 

4. Criminal Law-Boundaries-Stakes - Landmarks -Interpretation of 
8tatutes.-Stakes placed by the agreement of the parties to mark 
the boundaries between their lands have evidential value in  connec- 
tion with other evidence in  locating the lands, and are landmarks 
as  contemplated by Revisal, see. 3674, prohibiting their removal. Ibid. 

DEBTOR AND CREDITOR. See Compromise and Settlement. 

DEEDS AND CONVEYANCES. See Trusts and Trustees; Mortgages; 
Escrow; Contracts; Limitation of Actions. 

1 .  Deeds and Conveyances-Delivery to Another-Acceptance-Trials- 
Presumptions-Evidence.-Where one purchases land and has the 
deed made to his illegitimate son, and himself receives and holds the 
conveyances for the son, i t  is in fact a delivery of the deed in such 
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DEEDS AND CONVEYANCES-Continued. 
manner a s  to vest the title of the lands in his son; and where this 
is done without the knowledge of the son, the presumption i s  that  
he will accept the deed made for his benefit, and this presumption 
will prevail in  the absence of evidence to the contrary. Buchanan v. 
Clark, 56. 

2. Deeds and Conveyances-Test of Delivery-Trials-Evidence.-Where 
the fact of the delivery of a deed to lands is  in  question, the test is, 
whether the grantor in parting with its possession thereby lost 
control of it, and the power of recalling it. Ibid. 

3. Game - Undisclosed Intent - Reconveyance. - Where a father pur- 
chases lands and has a conveyance thereof made to his illegitimate 
son, saying a t  the time it  was to  make provision for him, but with- 
out the knowledge of the son, who dies before his majority, a second 
conveyance from the same grantor obtained afterwards by the father 
and made to him a s  grantee cannot,divest the title conveyed to the 
son in the first deed, whatever his undisclosed intent may have been 
a t  that  time. Ibid. 

4. Deeds and Conveyances-Registration-Purchaser Not for  Value- 
Actual Notice.-The provision of Revisal, see. 980, was intended to 
protect a purchaser of land for value from the claim of a grantee 
under an unrecorded deed, and has no application where a deed has 
been delivered which conveys the title to a son of the purchaser, 
and subsequently the purchaser obtains a conveyance thereof to him- 
self from the same grantor without any consideration, for then, the 
grantor having parted with his title, the second deed is made with- 
out value, which is sufficient to avoid it. Ibid. 

5. Deeds and Conveyances-Husband and Wife-Dower-Warranties- 
Encumbrances.-The inchoate right of dower of the widow in the 
lands of her living husband, while not a n  estate in his lands, is 
such an encumbrance on the title as  is contemplated in  the usual 
covenants and warranties against encumbrances contained in a deed 
t o  the fee. Bethel8 v. McKinney, 71. 

6. Deeds and Conveyances-Definite Tract of Land-Acreage-Purchase 
Price-Abatenzent.-Where a definite tract of land has been con. 
tracted to be sold, in  the absence of fraud and false representations, 
the purchaser is not entitled to an abatement in the price because of 
a shortage in the acreage as  represented, where the quantity of the 
land has not been guaranteed or warranted. Ibid. 

7. Trials-Expression of Opinion by Court-Deeds and Conveyances- 
Acreage-Evidence.-In an action of trespass, involving title to 
lands, it appeared that to locate the land in accordance with plain- 
tiff's contention the boundaries would include 60 acres, whereas the 
successive deeds he relies on to show paper tit le purport to convey 
50 acres only; and under the boundaries contended for by the de. 
fendant, 50 acres would be included, according to the acreage ex- 
pressed to be conveyed in plaintiff's deeds; on the facts presented: 
Held, this discrepancy between the number of acres embraced under 
the boundaries contended for by plaintiff and the number of acres 
stated in his deeds, under the circumstances, was a relevant cir- 
cumstance to  be passed upon by the jury; and the charge of the 
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DEEDS AND CONVEYANCES-Continued. 
court that  i t  would be of no great value a s  an aid to  the jury, was 
a n  expression of opinion forbidden by the statute. May v. Manufac- 
turing Co., 262. 

8. Deeds and Conveyances-Minerals-Rurface of Lands-Adverse Pos- 
session-Limitation of Actions.-Where the mineral interest in lands 
and the surface thereof are  conveyed to different grantees, each con- 
stitutes a different and distinct estate in  the lands from the other, 
and adverse user or possession of the one sufficient t o  ripen title 
will not alone apply to the other. Hoilman v. Johnson, 268. 

9. Rame-Trials-Evidence-Questiolts for Juru.-The acts of the owner 
of the surface of the lands in mining for mica and other mineral 
interests therein, which had separately been conveyed, are  held suf- 
ficient in  this case upon the question of adverse possession, under 
conflicting evidence, to be submitted to the jury upon the issue of 
title thereto. Ib id .  

10. Deeds and Conveyances-Minerals-Adverse Possession of Part-Limp 
itation of Actions-Trials-Evidence,-Where the mineral interests 
i n  lands have been separately conveyed, and there is sufficient evi- 
dence of adverse possession to ripen title in  the occupant and defeat 
the grantee's paper title, i t  applies t o  all of the mineral interests 
conveyed by the deed, and is not confined to the particular mineral 
or minerals which had been mined. Ibid. 

DELIVERY. See Escrow. 

DEMURRER. See Pleadings. 

DISCRETION. See Courts; Trials. 

DIVORCE. 
1. Husband and Wife-Action for Support-Issues-Divorce-Motions- 

Judgment.-In a n  action for support brought by the wife under the 
provisions of Revisal, sec. 1567, the inquiry is confined to only two 
material issues, the marriage and the separation. Hence, reasons 
or excuses of the husband for the separation are  irrelevant to the 
inquiry, as  the judgment is not final, and should he establish his 
right to  a n  absolute divorce in his separate action, he may then move 
in proceedings of this character to  have the judgment therein modi- 
fied or set aside. Hooper v. Hooper, 1. 

2. Husband and Wife-Action for Support-Pleadings-&missions- 
Formal Denials.-In proceedings brought for support by the wife 
under the provisions of the Revisal, sec. 1567, a n  admission in the 
answer of the husband that  he had ceased to occupy a room with 
his wife or be with her a t  any place in  privacy, and that  he had 
notified his landlady that he would not be responsible for her board, 
i s  an admission of separation from his wife, though the allegation 
of separation in the complaint was formally denied i n  the answer. 
I b i d .  

3. Marriage and Divorce-Rtatutes-ConstitutionaZ Lam-The only lim- 
itation on powers of the Legislature in  enacting statutes relating to 
divorce is found in Article 11, sec. 10,  of the Constitution, which pro- 
hibits legislation of this character which is passed for any individual 
case. Cooke v. Cooke, 272. 
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DIVORCE-Continued. 
4. Same-Interpretation of Statutes-Party a t  Fault-Power of Courts- 

Living separate and Apart-Divorce a Mensa-Computation of Time. 
-It being in the exclusive power of the Legislature to regulate the  
questions of divorce; the courts may not by interpretation interpolate a 
provision which does not appear in  a clearly expressed legislative act; 
and the Legislature having added a new cause for absolute divorce 
by chapter 89, Laws 1907, as  amended by chapter 165, Laws 1913, 
a s  follows: "If there shall have been a separation of husband and 
wife, and they shall have lived separate and apart for ten successive 
years; and the plaintiff in  the suit for divorce shall have resided 
in this State for that  period, and no children be born of the marriage 
and living," the plaintiff in  an action for divorce under the conditions 
named is entitled to a decree in  his or her favor, without reference 
to the question whether the one or  the other party was in  fault in 
bringing about the separation; and should a part of the  statutory 
period have been covered by a decree a mensa et thoro, this will not 
be excluded from the computation of the period of time required. Ibid. 

5. Marriage and Divorce-Interpretation of Statutes-Separation by Con- 
sent.-It is  not necessary to a divorce under the provisions of chapter 
89, Laws 1907, amended by chapter 165, Laws 1913, that  the separa- 
tion between husband and wife should have been by mutual consent. 
Ibid. 

6. Marriage and Divorce-Interpretation. of Statutes-Judgments for 
Divorce a Mensa-Absolute Divorce-Estoppel.-The cancellation of 
the marriage tie is not included within the scope of the inquiry, 
issues, verdict, or judgment in  an action for divorce a mensa et t,horo, 
and such may not be successfully pleaded as  an estoppel in  a suit 
for absolute divorce brought under the provisions of chapter 89, Laws 
1907, amended by chapter 165, Laws 1913. Ibid. 

DOWER. See Deeds and Conveyances. 

EASEMENTS.. See Constitutional Law, 6, 7, 
1. Statutes, Interpretation-Vested Rights-Condemnation-Summons- 

Prosecution Bond.-In order to acquire a vested right under a statute 
to condemn lands, which has subsequently been repealed, i t  is neces- 
sary to show a finality by judgment in the proceedings before the 
later act had become effective; and where it  appears that  the sum- 
mons was served in time, but that the prosecution bond, made a 
prerequisite by Revisal, 450, was not, no vested right in  the former 
statute can be acquired by the further prosecution of the condemna- 
tion proceedings. R. R. v. Oates, 167. 

2. Same-Railroads-Water Rights.-Chapter 94, Laws 1913, ratified 8 
March, 1913, amending chapter 302, Laws 1907, excepts from the pro- 
visions of the prior act the condemnation of "any water-power, right, 
or property of any person, firm, or corporation engaged in the actual 
service of the general public, where such power, right, or property 
is being used or held to be used or developed for use in  connection 
with or in addition to  any power actually used by such person, etc., 
serving the general public." Held, no vested right was acquired under 
the acts of 1907 by a n  "interurban railroad company'' so a s  to except 
it from the provisions of the act of 1913, which had only issued the 
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summons in condemnation proceedings before the later act had be- 
come effective. A vested right could have been acquired only by fina1 
judgment prior to the repealing act. Ibid. 

3. Condemn~tion-Trial by Jury-Procedure.-While ordinarily a jury 
trial is  not required in  condemnation proceedings, except as  to the 
assessment of damages, the  general rule does not apply where the  
pleadings put a t  issue the question as  to  whether the character of the  
lands is  such as  to be embraced within the right conferred or within 
a n  exception to that right under the terms of a statute. Ibid. 

4. Condemnation-Verdict, Directing-Issues of Fact-Appeal and Error  
-Procedure.-Where the judge erroneously holds that  an issue 
answered by the jury was a "question of fact" and not a n  issue of 
fact, in  condemnation proceedings, and strikes out the answer 
found and enters one directly opposite, not a s  against the weight 
of the evidence or in  his discretion, i t  will be held for reversible 
error, and in proper instances the Supreme Court will order that 
the answer of the jury be reinstated. Ibid. 

ELECTIONS. 
.Elections-Quo W a r r a n t o - E l e c t o r s - Q u a l i f i c a t i o l z s - R e g i  

Tax-Interpietation of Ntatutes.-In a n  action of quo warranto i n  
which the title t o  a municipal office depends upon the result of an 
election held therein, i t  is  competent to show that  certain votes for 
the relator were cast by persons disqualified by nonresidence, and 
that  others cast against him were by persons who were ineligible 
for nonpayment of poll tax, required for valid registration by Re- 
visal, see. 2949, though these voters had been admitted to registra- 
tion after challenge. Echerd v. Viele, 122. 

EQUITY. See Principal and Surety, 2.  
Deeds and Conveyances-Par01 Trusts-Ntatute of Frauds-Equity.- 

Engrafting a par01 trust upon lands conveyed is not a contradiction 
or  variance of the terms of the writing a s  expressed in the deed in 
contemplation of the statute of frauds, for such is  a n  incident at- 
tached to the title conveyed affecting the conscience of the grantee 
thereof. Jones v. Jones, 320. 

ESCROW. 
1. Deeds and Conveyances -Escrow -Delivery - Evidence.--Where a 

deed i s  executed and given to a third person to be held in escrow 
and to be given by him to the grantee after the death of the grantor, 
the latter retaining no control over it  and no right to  recall it, 
i t  is a valid delivery; and when the deed is once delivered with. 
out reservation, the grantor cannot, by any subsequent act of his, 
defeat the rights of the grantee. Huddleston v. Hardy, 210. 

2. Name-flubsequent Writing i n  Escrow.-In a n  action involving the 
question of delivery of a deed, a witness testified that the deceased 
grantor had told him he wished the grantee to have the lands, and 
on the following day the grantor came to his office, executed the 
deed, saying he wanted i t  to be held in  escrow, and passed i t  
across a desk a t  which they were sitting, saying, "There i s  the 
deed," and the witness placed the deed under an inkstand on his  
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ESCROW-Continued. 
desk; that  about an hour and a half later the  grantor signed written 
instructions as  to the conditions of the escrow, reciting therein 
that  he "did execute and deliver the deed," before which time 
there was no suggestion of the right of the grantor to retain o r  
lose control of the deed: Held, upon this evidence it  was for the 
jury to determine whether or not the grantor parted with the pos- 
session of the deed, intending a t  the time to surrender all  power 
or control over it. Ibid. 

I ESTATES. 
1. Wills - Interpretation - Intent - Contingent Limitations - Vesting 

of Estates.-The law favors the early vesting of estates, to the end 
that  property may be kept in the channels of commerce. Hence a 
future or exbcutory limitation under a devise in  a will will not be 
construed as contingent, when, construing the will as  a whole, 
i t  appears that the intent of the testator was that  i t  should be 
deemed as  vested. Dunn v. Hines, 113. 

2. Estates - Contingent - Limitations - Deeds and Conve2/ances. - A 
devise of land to L. with limitation that  if she "shall die leaving 
issue surviving her, then to such issue and their heirs forever," but 
if she "shall die without issue surviving her, then the property 
to return to my eldest daughter": Held, the vesting of the estate 
in remainder depended upon the contingency of the aeath of L. 
without leaving "issue" surviving her, and not upon the death of 
the testatrix (Revisal, sec. 1581) ; hence, during the lifetime of L. 
indefeasible title could not be conveyed, for should L. die leaving 
issue, the title would vest in  them. Rees v. Williams, 128. 

~ ESTOPPEL. See Judgments. 

EVIDENCE. See Escrow; Slander; Deeds and Conveyances; Trials; New 
Trial; Homicide; Intoxicating Liquors; Abandonment. 

Condemnation-Verdict, Directing-Issues op Fact-Appeal and Error  
-Procedure.-Where the judge erroneously holds that  an issue 
answered by the jury was a "question of fact" and not an issue of 
fact, in  condemnation proceedings, and strikes out the answer found 
and enters one directly opposite, not a s  against the weight of the 
evidence or in  his discretion, it  will be held for reversible error, and 
in proper instances the Supreme Court will order that  the answer of 
the jury be reinstated. R. R. v. Oates, 167. 

E X  POST FACT0 LAWS. See Intoxicating Liquors. 

EXECUTORS AND ADMINISTRATORS. See Limitations. 

FALSE PRETENSE. 
1. Indictment-False Pretense-Intent to Defraud-Motions to Quash.- 

It is only required that an indictment for false pretense allege that 
the act committed was with the intent to defraud (Revisal, sec. 
3432), and a motion to quash and in arrest of judgment in this case 
was properly refused which was based upon an alleged defect in the 
indictment, that  the word "fraudulently" was not used in connec- 
tion with the words "designedly, falsely, and feloniously." N, v. 
Claudius, 621. 
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FALSE PRETENSE-Continued. 
2. Same-Causal Connection-Form.-While i t  is  necessary that  a n  in- 

dictment for false pretense show a causal connection between the 
false representations and the parting with the property, no par- 
ticular form of words is  necessary, and it is sufficient if i t  is  
apparent that  the delivery of the property was the natural result 
of the false pretense. Ibid. 

3. Indictment-False Pretense-Allegation SufJicient.-An indictment for 
false pretense, charging in substance that the defendant knowingly 
and designedljr made false representations of a subsisting fact, with 
intent to defraud, as, in this case, the cost of construction of a house 
upon which he obtained a mortgage loan in an amount much greater 
than otherwise he could have done, is  sufficient. Ibid. 

4. False Pretense-Written Btatement-Statute of Frauds-Trials-Evi- 
dence, Corroborative.-Upon a trial for false pretense alleging that 
i t  had induced A. to obtain the money from B., a letter from A, to B. 
is  competent when in corroboration of the testimony of A., who 
was a witness; and the fact that the representation was in writing 
does not preclude evidence of a par01 representation.-Did. 

6. Trials-False Pretense-Evidence-Instructions-Appeal and Error. 
--Upon a trial for false pretense where the pretense relates to the 
misrepresentation of the cost of erecting a certain house upon which 
the defendant is charged with inducing a loan in a sum he could 
not otherwise have obtained, evidence of the value of the house, 
if erroneously admitted in  this case, was rendered harmless by an 
instruction from the court that the jury should not consider it. Ibid. 

FEDERAL EMPLOYER'S LIABILITY ACT. See Statutes. 

FIRE DISTRICTS. See Cities and Towns. 

GRAND JURY. See Constitutional Law. 

HARMLESS ERROR. See Appeal and Error. 

HEALTH. 
1. Health Laws-Taxation-Cities and Towns-Boards of Health-Dairy 

Products-Trials-Reasonable Taxation.-A tax authorized to be 
levied by the health board of a city upon those selling milk products 
therein of $1 upon each cow kept for the purpose is a license tax and 
not one upon the property; and when the statute requires that the 
tax shall be reasonable and applied to the expense of this depart- 
ment, and that  the amount received is insufficient for that purpose, 
the tax will not be held a n  unreasonable one, without further proof 
thereof. Asheville v. Nettles, 315. 

2. Name-Business Unprofitable.--The fact that a vendor of milk in  a 
city is a gpod business man and has lost money in his dairy busi- 
ness for a certain year does not establish as  a further fact that his 
losses occurred by reason of an authorized tax of $1 on each cow 
for that year ordered by the board of health of the city to be col- 
lected, or furnish evidence that the tax was unreasonable when the 
statute required that i t  should be reasonable. Ibid. 

3. Health Laws-Taxation-Cities and Towns-Boards of Health-Dairy 
Products-Reasonable Taxation-Trials-Evidence -Where the un. 
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reasonableness of the tax ordered levied by the board of health of s 
city on each cow used for producing milk to be sold within i t s  
limits is brought in  question, and i t  appears that  the taxes thus 
received are  inadequate, and the statute directs they shall be ap- 
plied to the payment of such expenditures, extravagance of the 
board of health will not be considered in a n  action brought by the 
city for the penalty for the violation of i ts  ordinance, the proper 
remedy being first on application to the authorities to  remedy the 
matter, and then, upon their refusal, and upon proper proceedings, 
to have the matter determined in the courts. Ibid. 

4. Health Lazuls-Taxation-Cities and Toum-Dairy Products-Bale 
Within the City-Outside Dairies-Sale to One Person.-Where au- 
thority is  conferred upon a city board of health to  levy and collect 
a tax upon each milk cow used for the purpose of selling milk 
within i ts  corporate limits, the fact that  the cows are  kept on a 
dairy farm near to the city and their milk sold to one person within 
the city, who distributed or sold i t  therein, will not avoid the collec- 
tion of the tax on the cows thus used. Ibid. 

HIGHWAYS. 
1. County Commissioners-Roads and Highways-Discretionary Powers 

-Power of Courts.-Where the county commissioners under author- 
ity of statute, and in exact accord with its provisions, lay out and 
establish a public road, the courts will not interfere with the exer- 
cise of the discretion conferred, except to the extent of preserving 
to the landowner, when necessary, his constitutional right of com- 
pensation for thus taking his land for a public use. Luther v. Com- 
missioners, 241. 

2. County Commissioners-Roads and Highways-Condemnation-Notice 
-Due Process-Interpretation of Statutes.-The presumption is i n  
favor of the validity of a statute, and i t  is held that section 16, ch. 
80, Laws 1909, authorizing the county commissioners of Buncombe 
County to lay out and establish a public road, is not unconstitu- 
tional in failing to provide that  notice be given the landowner suf- 
ficient to protect him in asserting his right to receive compensation 
for his land thus taken, a s  he is  expressly given thirty days after 
the order of the commissioners to make the road, in which to assert 
his rights, which clearly implies that notice should be given him 
thereof. Ibid. 

3. Rame-Actual Notice-Misap~re~hension of Rights.--One who has had 
actual and ample notice of an order of the board of county commis- 
sioners to lay off a public road in accordance with the provisions of 
a statute cannot successfully set up the invalidity of the statute in  
failing to provide for giving the notice, upon the ground that the 
raad a s  laid out ran upon his larid, and did not afford him opport11- 
nity to  appeal from the assessment of his damages for his property 
thus taken; or that  it  deprived him of reasonable time in which to 
appeal under its provisions, when i t  appears that  he had ample and 
sufficient time, except for a misapprehension of his remedy. Ibid. 
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HOMICIDE. 
1. Homicide-Murder-Evidence Suficient.--Evidence in  this case is  

held sufficient for conviction of murder in  the first degree for way- 
laying and killing the deceased with a pistol shot, a t  night, when 
he was going from his store to  his home with a sum of money, ac- 
companied by his son, which tends to show that the prisoner knew 
of the custom of the deceased, conspired with another to do the act, 
agreeing to use bicycles to keep from being trailed by bloodhounds; 
that  they borrowed bicycles and that the bicycle tracks leading from 
the place of the crime corresponded with the tires of the one bor- 
rowed by the prisoner; that  the foot tracks a t  this place carre- 
sponded with the size and shape of the ~r i soner ' s  shoes, and were 
successfully trailed by bloodhounds; that  i t  was too dark for the 
son of the deceased to identify the prisoner at  the time of the crime, 
but that the size of the prisoner was that  of the murderer, and that  
the latter wore a cap such as  the prisoner usually wore. N. v. Cobb, 
418. 

2. Homicidle-Murder-Admissions-Instructions-Appeal and Error.-- 
Where one of two prisoners on trial for murder is rele-ased, his ad- 
missions cannot be held for error, on the ground of duress, on a n  
appeal from the conviction of the other, as  the objection was only 
competent against the one making it, and became irrelevant, upon 
the instruction of the trial judge that the admissions should not be 
considered by the jury against the other defendant. Ibid. 

3. Homicide-Murder-State's Witness-Custody-Accessory-Evidence 
-Instructions.-The mode of examination of witnesses is a matter 
within the sound discretion of the trial judge, and not reviewable 
on appeal, in the absence of a gross abuse thereof; and where one 
of two defendants being tried for murder has been used as  a State's 
witness, and as to him a verdict of not guilty has been entered, i t  
will not be held for error on appeal from conviction of the other 
that  the trial judge, in  the presence of the jury, and a t  the solicitor's 
request, ordered him taken into custody to be held for an indict- 
ment of accessory before and after the fact. Ibid. 

4. Homicide-Outside Influence-Appeals to Feelangs-Trials-Instruc- 
tions.-Where upon the trial for murder the circumstances warrant 
it, i t  is not error for the  judge to instruct the jury that the father 
and mother of the prisoner had a right to  be in court, but that the  
jury should not consider them, i t  appearing from his further charge 
that  this instruction was to eliminate any appeals to  the feelings of 
the jury in  their behalf, in  making up their verdict. N. v. Fogle- 
man, 458. 

5. Homicide-Facts a t  Issue-Evidence-Killing by Another.-The ques- 
tion a t  issue upon a trial for murder, where the killing is denied by 
the prisoner, is whether the prisoner killed the deceased as alleged, 
and i t  is  not allowable to show by circumstances or insinuations 
that  some one else had done so. Ibid. 

6 .  Homicide-Witnesses-Father and Mother-Weight of Evidence-Trial 
-Instructions.-Where upon a trial for murder the father and 
mother of the prisoner have testified in  his behalf, an instruction 
to the jury i s  proper that  they may consider the relationship, par- 
tiality, and the effect of the prisoner's conviction on the witnesses, 
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HOMICIDE-Continued. 
and then to ascertain what influence that  would have on the truth- 

.fulness of their evidence, and t o  ascertain, under all the circum- 
stances, the weight this testimony should be given. Ibid. 

7. Homicide -Murder -Defendant a Witness -Trials -Instructions - 
Weight 07 Evidence.-Where upon a trial for murder the prisoner 
has testified in his own behalf, i t  is not error for the judge to com- 
ment upon the history of such evidence before 1881, when i t  was in- 
admissible, and afterwards, i t  appearing that  he immediately there- 
after correctly charged as  to the scrutiny testimony of this charac- 
ter  should be subjected to  by them, and that  after considering i t  the 
jury should determine, as best they could, his interest in  the result, 
and then to give his testimony that  weight and effect which, under 
all the  circumstances, they thought it entitled to; and should they 
believe the prisoner told the truth, i t  was their duty to give "his 
testimony the same weight and effect you would give to the testi- 
mony of any disinterested witness." Ibid. 

8. Homicide-Murder-Premeditatiort-Evide~ce-Questions for Jury.- 
Whwe there was evidence that the prisoner immediately before the 
homicide went up to a group of negroes, among whom was the de- 
ceased, and said, "What did you say, old nigger!" repeated the re- 
mark, after a silence, whereupon the deceased asked him to whom 
he was speaking, and the prisoner replied with a n  oath that  he  was 
speaking to him, the deceased, saying further, "I don't like you, no- 
how, and what it  takes to kill you I got it," and then took a pistol 
from his pocket, fired twice a t  the deceased, snapping empty car- 
tridges several times, the firing causing the death; that  the prisoner 
after the homicide expressed a regret that  he had not had another 
shot a t  the deceased; and there was no evidence that  the ~ r i s o n e r  
a t  the time was drunk or under the influence of a drug, i t  is held 
sufficient upon the question of deliberation and premeditation for 
conviction of murder in  the first degree. 8. v. McCormac, 116 N. C., 
1036, cited, approved, and applied. 8. v. Daniels, 464. 

9. Hoinicide-Murder-Belf-defense.-Self-defense may not be success- 
fully maintained where t h e  prisoner has wrongfully assaulted the 
deceased or provoked a fight resulting in the latter's death. X, v .  
Lucas, 471. 

10. Same-Unprovoked Assault-Necessity to Kill-Trials-Questions for 
Jury.-Where an assault is unprovoked and made with the intent 
and present ability to kill, the person assaulted is not required to  
show that  he  endeavored to withdraw from the  conflict before mak- 
ing the necessary resistance to protect his life or save himself from 
great bodily harm, before taking the life of his assailant, though i t  
is otherwise if the assault is  not felonious, for then he i s  required 
to  retreat to the wall, as  far as  consistent with his own safety; and 
i n  order to establish self-defense in  either case, the necessity to kill 
i s  required to be shown; but in  the first instance it  is  to be deter- 
mined by the jury in  view of the fact that  the assailed may stand 
his  ground, and in the other, in view of the fact that i t  is required 
that  he show that he had retreated a s  far  as  consistent with his own 
safety. Ibid. 
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11. Instructions-Murder-Self-defense.-In this case i t  is held that the 

judge's erroneous instruction upon the doctrine of self-defense on a 
trial for murder was not cured by construing i t  with a former por- 
tion of his charge, such former portion referring in general terms 
to the doctrine of self-defense as  being a killing from necessity, and 
i t  is in the part objected to that he lays down the rule on the sub- 
ject for the jury's guidance, and i t  is the only place he intends or 
professes to do it. Ibid. 

12. Homicide-Trials-Evidence Corroborative-Harmless Error.-On & 
trial for murder, testimony is held competent, that  the witness for 
the State saw the defendant in his buggy, looking for some one; 
that  he heard the shots, and immediately "ran down to see what 
had happened, when he found the prisoner with a pistol in his hand 
and the deceased wounded and being carried to  the house," the evi- 
dence being corroborative of other witnesses, revelant, material, and 
not disputed. 8. v. English, 497. 

13. Homicide -Murder -Drunkenness -Intent -Mental Incapacity -In- 
structions.-The prisoner being tried for murder, was found guilty 
in  the second degree, upon evidence tending to show that the homi- 
cide was committed by him when he was under the influence of a 
drug or of whiskey. Instructions to the jury held correct, that  if 
the prisoner had a t  the time become incapable by the use of the 
drug or liquor to form the intent to kill, or to plan, deliberate, or 
premeditate beforehand, their verdict should not be for more than 
murder in  the second degree; and that if he was then mentally un- 
sound or unbalanced to such an extent that he could not understand 
the quality of his act or distinguish between right and wrong, they 
should acquit him, flemble, in the case a t  bar there was insuficient 
evidence of mental unbalance of the prisoner to  be considered by 
the jury. Ibid. 

14. Homicide - Murder - Premeditation - Drunkenness-Trials-Instrue 
tions-Harmless Error.-Where the defense upon a trial for murder 
i s  that  a t  the time of and immediately before the homicide the pris- 
oner had been rendered incapable of forming a deliberate and pre- 
meditated purpose to kill, by reason of drunkenness, the  burden is  
upon him to show this to the satisfaction of the jury; and, in this 
case, i t  appearing that  the judge clearly charged the jury upon the 
degree of proof necessary for the State to convict, i t  is  held harmless 
error t h a t  he charged that the defendant must prove his  defense 
"beyond a reasonable doubt," i t  appearing tha t  the jury could not 
have been misled; and further, there is no evidence that  a t  the time 
of the homicide the defendant was in such condition. S. v. Nhelton, 
513. 

15. Homicide-Murder-Premeditation-Evidence-or the defense of 
drunkenness to be available upon a trial for murder in  the first de- 
gree, i t  must be shown that, a t  the time of the homicide, the mipd 
of the prisoner was so affected by drink as  to render him incapable 
of premeditation and of a deliberate purpose to kill;  but when the  
evidence shows that  the purpose to kill was deliberately and pre- 
meditatedly formed when sober, the imbibing of intoxicants, to 
whatever extent, in order to  carry out the design, will not avail a s  
a defense. Ibid. 
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HUSBAND AND WIFE. See Divorce; Deeds and Conveyances; Abandonment. 

INDEPENDENT CONTRACTOR. See Master and Servant. 

INDICTMENT. See Constitutional Law; False Pretense. 
1. Indictment-Bpirituous Liquors-Persons to Jurors Unknown-Actual 

Bale-Trial-Evidence.-To convict under an indictment of sale of 
intoxicating liquors "to some person to the jurors unknown,'' it is  a s  
necessary to offer evidence of an actual sale to  the unknown person 
as  if his name had been inserted in the indictment. S. v. Watkins, 
425. 

2. Same-Identification of Defendant-Verdict, Directing.-On a trial 
upon indictment for the unlawful sale of spirituous liquor alleged to 
have been made prior to the operative effect of chapter 44, Laws 1913, 
there was evidence only that  a barrel, marked to defendant's address, 
was found a t  his railroad shipping point, containing 30 gallons of 
whiskey; that  the barrel was receipted for and was delivered to some 
person by the railroad agent, but the siguature to the receipt was not 
identified as  the handwriting of the defendant, and the defendant 
was not identified as  the one who received the barrel. The rule of 
evidence that the possession of more than one quart of 'whiskey shall 
be prima facie evidence of sale not applying to the county wherein 
the sale is  alleged to have been made, it  is Held, the court should 
have instructed the jury, upon the evidence, to return a verdict of 
not guilty. Ibid. 

INJUNCTION. 
1. Injunctions-Distinctbns Abolished-Code Practice-Interpretation 01 

Statutes.-Under our Code'practice the difference between special and 
common injunctions has been abolished, and they are  ancillary to the 
relief sought in the action, and dependent upon service of process 
upon the defendant therein i n  accordance with the modes recognized 
by statute. Armstrong v. Kinsell, 125. 

2. Injunctiolzs-Bills and Notes-Banks and Banking-Nonresident De- 
fendant-Process-Attachment.-Where the maker of a note brings 
his action against a nonresident payee to impeach his note upon the 
ground of fraud or false representations in its procurement, and 
seeks an injunction restraining the payee from further negotiating 
it, and a resident bank, where it  had been deposited, from parting 
with its possession, i t  is  necessary to show personal service of the 
summons on the nonresident defendant or his duly authorized agent, 

' or some act of his amounting to a waiver thereof; and the issuance 
of the restraining order on the bank, depending upon proper service 
of process on the payee, will likewise be dismissed where a special 
appearance has been entered for that  purpose, and there has been no 
service or waiver of process by the nonresident defendant. The rem- 
edy is by attachment of the note in the hands of the bank, under the 
provisions of Revisal, sec. 777, and publication of notice to the non- 
resident defendant based thereon. Bernhardt v. Brown, 118 N. C., 
701, cited and applied. Ibid. 

INSOLVENCY. See Banks and Banking, 2, 

INSTRUCTIONS. See Trials. 
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1 INTERSTATE COMMERCE. See Commerce. 

1 INTOXICATING LIQUORS. See Indictment. 
I 1. Spirituous Liquor-Unlawful Sale-Possession-Prima Facie Case- 
I Burden of Proof-Interpretation of Statutes.-Chapter 44, Laws 1913, 
I making i t  unlawful, with certain exceptions, for any person, etc., to 
I 

I 
keep in his possession for the purpose of sale, spirituous liquors, etc., 
enacting that  the possession of more than one gallon thereof shall 

I constitute prima facie evidence of the violation of the statute, does 
1 not relieve the State from the burden of the issue and of proving that  

the one in  whose possession more than one gallon of whiskey was 
I 
I found, under its "search and seizure" provision, and who was indicted 

and tried under this statute, was guilty of the violation of the law, 
I beyond a reasonable doubt, and while the prima facie case, unex- 

plained, is sufficient to 'sustain a verdict of guilty, yet the defendant 
is  not required to show, by the greater weight of the evidence, that  
the whiskey was in  his possession for lawful purposes, for such, in  
effect, would require him to establish his own innocence, and relieve 
the State of the burden of the issue, which is placed upon it. 8. v. 
Wilkerson, 491. 

2. Npirituous Liquor-Burden of Proof-Prima Facie Case-Instructions, 
Conflicting-Trials,-Where a defendant is tried for  the violation of 
the prohibition laws of this State, under chapter 44, Laws 1913, mak- 
ing the possession of more than one gallon of spirituous liquor prima 
facie evidence of its violation, an erroneous instruction which placed 
upon him the burden of showing that he did not have the spirituous 
liquor for a n  unlawful purpose, i s  not cured by also placing the bur- 
den upon the State to show. that  he was guilty of the offense charged 
beyond a reasonable doubt. Ibid. 

3. Npirituous Liquor-Unlawful Sale-Principal and Agent-Trials-Ques- 
tions for Jury-Interpretation of Statutes.-It is not in  violation of 
our prohibition law for one to  receive here money from another as his 
agent and go to another State by private conveyance or otherwise, 
and purchase spirituous liquor there, and deliver it  here, when his  
act as  agent i s  bona fide (Revisal, see. 3534); and he is entitled to 
receive a reasonable compensation, a t  least, for the services thus ren- 
dered, but not as  any part of the purchase price, the intent and the 
true nature of the transaction, in proper instances, being questions 
for the jury under instructions from the  court on the law applicable. 
Ibid. 

4. Name-Instructions.-Upon a trial for a violation of our prohibition 
law, there was evidence tending t o  show that the defendant was found 
in possession of eleven gallons of whiskey, which possession, under 
chapter 44, Laws 1913, was made prima facie evidence of an intent to 
unlawfully sell the same or of keeping i t  for sale, contrary to the 
statute. There was evidence in  behalf of the defendant that he had 
received from each of ten cusbmers a t  his store the price f o r  one 
gallon of whiskey, for which he agreed to go to Virginia and make 
the purchase as  their agent, charging 25 cents a gallon for his serv- 
ices a s  such. He was returning from his trip with eleven gallons of 
whiskey, having purchased one gallon for his own use, when he was 
seized and searched and the whiskey was found in his possession: 
Held, i t  was reversible error for the court to instruct the jury that  
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INTOXICATING LIQUORS-Continued. 
the defendant must show by t,he preponderance of the evidence that  
he was acting bona fide a s  the agent for others, as  testified, in order 
t o  acquit him. Ibid. 

5. Spirituous Liquor-Oflense Charged-Conviction-Constitutional Law. 
Where one is indicted for the sale of spirituous liquor, and tried 
under chapter 44, Laws 1913, making possession of a certain quantity 
prima facie evidence of a guilty purpose in  having it, he may not be 
convicted under the provisions of chapter 133, Laws 1911, known a s  
the  "Club Act," for it  would be in  violation of his constitutional 
rights to  charge him with the commission of one crime and convict 
him of a different one. Ibid. 

6. Spirituous Liquor-Prospective Laws-Conflict-Interpretation of Btat- 
utes.--Public Laws of 1913, ch. 44, called the "Search and Seizure'' 
law, ratified 3 March, is  by its provisions effective April 1 of the same 
year, and having a prospective effect, is not in  conflict, as  to acts com- 
mitted before then, with chapters 819 and 992, Laws 1907, making the 
possession by one person in Mecklenburg County of more than 2% 
gallons of spirituous liquor prima facie evidence of the unlawful in- 
tent to  sell. 8. v. Perkins, 141 N. C., 797. IS. v.  RusSell, 482. 

7. Bpirituous Liquors-Coordinate Branches of Government-Presump- 
tions of Innocence-Constitutional Law-Btatutes.-The provision of 
chapters 819 and 992, Laws 1907, making the possession by one person 
of more than 2% gallons of spirituous liquor i n  Mecklenburg County 
prima facie evidence of a n  unlawful intent t o  sell, is  not a n  unconsti- 
tutional assumption by the Legislature of the judicial power, nor 
does i t  deprive the citizen of the common-law presumption of inno- 
cence, or of the benefit of the doctrine of reasonable doubt. 8. v. 
Barrett, 138 N. C., 630; 8. v. Wilkerson, ante, 431. IbZd. 

8. Bpirituous Liquors-Burden of Proof-Reasonable Doubt-Prima Facie 
Case-Instructions.-Where the statute makes the possession by one 
person of a certain quantity of spirituous liquor prima facie evidence 
of a n  unlawful intent to sell, the burden of the issue remains on the 
State to  show the guilt, as charged in the indictment, beyond a rea- 
sonable doubt; and when the prima facie case has been established, 
under the provision of the statute, it does not forestall the verdict, 
for i t  only means that  a s  evidence i t  is  sufficient to establish the ulti- 
mate fact of guilt, and the jury may convict if they find that it  is not 
explained or rebutted. The presumption of innocence is still with 
the prisoner, and the burden continues to rest upon the State to show 
guilt beyond a reasonable doubt. The charge of the court in  this case 
is approved. f4. v. Wilkerson, ante, 431. Ibid. 

9. In toz ica thg  Liquors-Criminal Law-Hearch and Beixure Act-Re- 
corder's Court-Jurisdiction.-The recorder's court of Edgecombe 
County has jurisdiction over offenses committed under the act of 1913, . 
ch. 44, known as the "search and seizure act," relating to intoxicating 
liquors, etc., making the possession of certain specified quantities of 
the various kinds prima facie evidence of guilt. 8. v. Denton, 530. PO. Intoxicating Liquors-Criminal Law-"Bearch and Reizure Act'" 

. Prima Facie Case-Ex Post Facto Laws.-Where the defendant, un- 
der a proper warrant, has been found with sufficient quantity of in- 
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toxicating liquor in his possession to make out a prima facie case of 
the violation of chapter 44, Laws 1913, known a s  the "search and 
seizure act," fourteen days after the statute had become effective, he 
may not successfully resist conviction on the ground that  the law was 
ex post facto, s s  to his case, having had ample time to rid himself of 
the possession of the liquor after the operative effect of the statute. 
Ibid. 

11. Npirituous Lriquors-"Rearch and Neixure Actu-Possession-Principal 
and Agent-Interpretation of rStatutes.-The General Assembly is 
presumed to have acted advisedly and with a knowledge of the legal 
meaning of the terms i t  employs in  a statute. Hence, chapter 44, 
Laws of 1913, known a s  the "search and seizure act," making the 
"possession" of certain specified quantities of "spirituous, vinous, or 
malt liquors" prima facie evidence of i ts  violation, intends that  the 
"possession" shall be construed as  either actual or constructive; so 
that  the possession of such quantities by the agent will be deemed 
the possession of the principal for the purposes of the act. 8. v. 
Lee, 533. 

12. Criminal Law-Trials-Warrants-Amendments-Intoxicating Liquors 
-"NearcF, and Beixure Act."-Upon appeal, the Superior Court judge 
has authority, after the jury has been impaneled, to  permit a n  
amendment to  a warrant issued under the "search and seizure law," 
being chapter 44, Laws 1913, so as  to charge that  the defendant had 
spirituous, etc., liquors "for the purpose of sale!' Ibid. 

ISSUES. See Evidence, 3; Trials; Divorce. 
1. Issues-Assumption of Risks-Trials-Instructiolzs.-In this action to 

recover damages from a railroad company for the  negligent killing 
of plaintiff's intestate, an additional issue to those of negligence and 
contributory negligence is  suggested a s  to the assumption of risks, 
the jury to be instructed in  their answer thereto upon their finding 
as  to a certain phase of the controversy with respect to the conduct 
of the defendant's engineer in signaling the engine forward a t  the 
time of the injury. Horton v. R. R., 162 N. C., 424. I rvin v. R. R., 5. 

2. Trials-Contributory Negligence-Issues Nubmitted.-It is not error 
for the trial judge to refuse to submit an issue upon the question of 
contributory negligence when such has not been tendered by the de- 
fendant. R. R. u. Baird, 253. 

JUDGE'S NOTES. See Trials. 

JUDGMENTS. See Divorce; Deeds and Conveyances; Pleadings, 3. 
1. Judgnzents-Estoppel-Pleadings-Issues-Trials-Forms-Inte~preta- 

tion of Ntatutes.--Under our Code system of pleading, forms which 
do not make for the speedy trial of a cause of action upon i t s  merits 
are  abolished, and our statute, Revisal, sec. 479, does not require that 
new matter constituting a defense must exist a t  the time of the com- 
mencement of the action, and inconsistent defenaes may be pleaded. 
Hence, a judgment rendered in another jurisdiction after the present 
cause has been commenced and is a t  issue may be taken advantage 
of by amendment, and pleaded a s  an estoppel, to be determined a t  
the trial by the court alone if presenting only a matter of law, and 
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by the jury if issues of fact are raised by the pleadings. Williams 
v. Hutton, 216. 

2. Name-Pleas-"Puis Darrein Continuance."-After pleadings were filed 
in  an action involving the disputed title to lands, the defendant filed 
a plea puis darrein continuance, alleging a n  estoppel by judgment 
rendered in the Federal Court, to which the plaintiff replied,,deny- 
ing the jurisdiction of the Federal Court and alleging that  there was 
no identity of or privity among the parties to that action with those 
of the present one: Held, the defendant's plea should be considered 
a s  an amendment to the answer, which, not being in the nature of a 
counterclaim, required no further pleading by the plaintiff t o  be con- 
sidered a s  denied. The practice of the common-law plea of puis 
darrein continuance, and its effect, discussed by ALLEN, J. Ibid. 

3. Marriage and Divorce-Interpretation of Statutes-Judgments for Di- 
vorce a Mensa-Absolute Divorce-Estoppel.-The cancellation of the 
marriage tie is  not included within the scope of the inquiry, issues, 
verdict, or judgment in an action for divorce a mensa et  thoro, and 
such may not be successfully pleaded as a n  estoppel i n  a suit for 
absolute divorce brought under the provisions of chapter 89, Laws 
1907, amended by chapter 165, Laws 1913. Cooke v. Cooke, 272. 

4. Judgments-Nonsuit-Adjudication.-Where a judgment of nonsuit is 
entered upon demurrer, the judgment should only adjudicate that 
the complaint does not state a cause of action and deny the right of 
recovery. Cavenaugh v. Jarman, 372. 

5. Judgments -Mortgages -Foreclosure Suits-Estoppel.-The plaintiff 
alleged that a degree of foreclosure was entered against him, and 
the mortgaged premises sold a t  a price insufficient to pay off the 
amount of the mortgage; that an action was then instituted, which 
adjudged the amount due, condemning the land to i ts  payment, and, 
after i t  was docketed, the plaintiff, an ignorant man, conveyed a 
certain other tract of his land to another, who then conveyed i t  to  
plaintiff's wife, under advice and belief that this was the only way 
to secure a homestead to himself; that a homestead in this land was 
allotted, to which exceptions were filed, eventuating in a judgment 
denying the homestead right. The defendant demurred: Held, the 
plaintiff is estopped by the former judgment from claiming his  home- 
stead in this action. Ibid. 

6. ~ u d g m e n t  Xuspended-Terms Imposed-Power of Courts.-The Supe- 
rior Court judge may, in  his reasonable discretion, suspend judgment 
in  a criminal action upon submission or conviction of the defendant, 
and require the defendant to appear from term to term, for the next 
ensuing two years, and show that he has demeaned himself as  a 
good and law-abiding citizen. 8. v. Everitt, 399. 

7. Kame-Indefinite Suspension.-A suspension of judgment against a 
defendant in a criminal action in the Superior Court requiring him 
to appear from term to term for the next ensuing two years, etc., is 
not objectionable as an indefinite suspension of judgment. Ibid. 

8. Judgment Suspended-Power of Court-Implied Consent.-Where a 
defendant submits or is convicted of a criminal offense and is present 
when the judge, in the exercise of his reasonable discretion, suspends 
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judgment upon certain terms, and does not object thereto, he is 
deemed t o  have acquiesced therein, and may not subsequently be 
heard to complain thereof; and in .proper instances i t  will be pre- 
sumed that  the court exercised such discretion. Ibid. 

9. Judgment Suspended-Terms-Costs-Part Compliance -Sentence - 
Power of Courts.-Where judgment against a defendant in a criminal 
action has been suspended upon payment by him of the costs, and 
other conditions, such payment is not a full compliance by him with 
the terms of the suspension and does not take from the court the 
power to subsequently proceed to judgment should the defendant 
violate the further conditions upon which the judgment was sus- 
pended. Ibid. 

10. Judgment Buspended-Terms-Costs-Alternate Judgments.-A sus- 
pension of judgment in a criminal action upon payment of costs, 
requiring the appearance of the defendant a t  subsequent terms of the 
criminal court and show that  he has demeaned himself as  a good, 
law-abiding citizen, is certain in  its terms and not objectionable as  
imposing alternate duties or obligations. Ibid. 

11. Judgment Buspended-Bubsequent Sentence-Original Offense-Trial 
by Jury-Court's Discretion-Appeal and Error.-Where judgment 
in  a criminal action has been suspended upon payment of costs, im- 
posing further terms a s  to the conduct of the defendant, and a t  a 
subsequent term of the criminal court the judge finds upon affidavits 
or otherwise that the defendant has violated the terms upon which 
the judgment had been suspended, and passes sentence, the sentence 
i s  imposed as a punishment for the original offense of which the 
defendant stands convicted, and not for the subsequent misconduct, 
and the proceedings to ascertain whether the defendant has complied 
with the terms imposed being directed to the reasonab1e.discretion 
of the judge, are not within the province of the jury, and not appeal- 
able unless the judge's discretion has been grossly abused. Ibid. 

12.  Judgment Suspended-Bzbbsequent Bentence-Court i n  Term.-Where 
a judgment has been suspended against a defendant in a criminal 
action upon certain terms impased, any further proceedings to ascer- 
tain whether those terms have been complied with must be in term 
and not in vacation. Ibid. 

13. Same-Appeal and Error.-This power of the court to suspend judg- 
ment upon terms should not be exercised so a s  to prejudice or em- 
barrass the defendant's right to  review the judgment and proceed- 
ings of the court upon which it  is based, by appeal, if he elects to  
do so. Ibid: 

14.  Verdicts-Burglary-Felonious Intent-Judgments-Acquittal,-Upon 
a trial under an indictment for burglary, the jury was instructed by 
the court that, under the evidence, their verdict should be guilty 
thereof in  the first degree; or of breaking into the dwelling-house 
of another otherwise than by a burglarious breaking; or not guilty. 
The verdict rendered was that  "the defendant (was) guilty of house- 
breaking, with no intent to commit a felony": Held, the verdict 
was equivalent to an acquittal, under section 3333, Revisal, upon 
which judgment of not guilty should have been entered by the court, 
and the defendant discharged. 8. v. Bpear, 452. 
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JURISDICTION. See Courts, 8, 11, 13, 14, 19; Removal of Causes. 

JURORS. 
1. Jurors  -C,hallenges -0pinzon Ezgressed.-Notwithstanding a juror 

may have expressed his opinion upon the matter i n  controversy, the  
action of the judge in permitting him to serve as  a juror is  not error, 
when it  appears from the statement of the juror that  he could as- 
sume the obligations of a juror, hear the evidence from the witnesses 
and the charge of the court, and render a verdict entirely in  accord- 
ance with the law and the evidence, uninfluenced by any opinion he  
may have formed. 8. v. English, 498. 

2. Jurors-Challenges-Impartial Panel.-The right of challenge is  given 
for the purpose of selecting an impartial jury, and not to  allow 
either party to pick one, and where the jurors objected to have been 
stood aside, and the jury impaneled before the party appealing has 
exhausted his peremptory challenges, there is no reversible error on 
the ground that  the jurors selected were not impartial ones. Ibid. 

LANDLORD AND TENANT. 
1. Landlord and Tenant-Leases-Tenant Holding Over.-When a tenant 

for a year or longer time holds over and is  recognized by the land- 
lord without further agreement or other qualifying facts or circum- 
stances, he becomes tenant from year to year, and is  subject to the 
payment of the rent and other stipulations of the lease as  fa r  as the 
same may be applied to existing conditions. Murrill v .  Palmer, 50. 

2. 8ame-Renewal of Lease-Presumptions-Breach by Tenant-Dam- 
ages.-Where a tenant for a term of years continues to occupy the 
leased premises after the expiration of the lease, and pays the stipu- 
lated monthly rental, which the landlord accepts, and thereafter the 
landlord asks whether he  would desire to renew the lease a t  an ad- 
vanced rental, which resulted without further agreement in the con- 
tinued occupancy by the tenant of the premises, and his continuing 
to pay the monthly rental in the same amount, the intent of renew- 
ing the lease as  tenant from year to year is presumed from the cir- 
cumstances, notwithstanding the tenant declares a different one; 
and where he leaves the premises before the expiration of the re- 
newed term, he is liable to the landlord for the payment of the rent 
far  the unexpired term, when the latter has used reasonable but un- 
availing diligence to secure another tenant within that  time. In- 
stances in which it  is permissible to show a contrary intent to that of 
a renewal of the lease, where the tenant holds after the expiration of 
the term, discussed by HOKE, J. Ibid. 

LANDMARKS. See Criminal Law. 

LARCENY. See Criminal Law. 

LEASES. See Landlord and Tenant; Railroads. 

LIMITATION OF ACTIONS. See Deeds and Conveyances. 
1. Limitation of Actions-Judgments-Pleadings.-Where judgment is  

rendered in the Superior Court upon judgments theretofore rendered, 
the statute of limitations as to the prior judgments should have been 
pleaded in the later action, if available, and i t  will begin to run only 
from the date of the last judgment. Hardin v .  Cfreene, 99. 
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LIMITATIONS O F  ACTIONS-Continued. 
2. Limitation of Actions-Adverse Possession-State's TitZe-Evidence- 

Marked Lines.-One relying solely upon adverse possession and 
without color of title to establish his tit le to lands in  controversy 
must show title out of the State by actual possession for thirty 
years, not necessarily continuous occupancy of the property, but of 
a hostile character sufficiently definite and observable to apprise the 
t rue owner that his property rights have been invaded and to the 
extent of the adverse claim. And where there is  a physical occupa- 
tion with claim extending to certain marked boundaries, there must 
be some evidence tending to connect such occupation with the bound- 
aries claimed or some exclusive control or dominion over the  unoccu- 
pied portions of the land. May v. Manufacturing Co., 262. 

3. Deeds and Conveyances-Color of Title-Boundaries-Adverse Posses- 
sion-Limitation of Actions-Trials-Nonsuit.-Where one enters on 
a tract of land under a deed having known and visible lines and 
boundaries, and occupies any portion of the tract, asserting owner- 
ship of the whole, there being no adverse occupation of any part, the 
force and effect of such occupation will be extended to the outer 
boundaries of his deed, and if exclusive and continuous for seven 
consecutive years, the title being out of the State, such possession 
will ripen into a n  unimpeachable title to the entire tract. Ray V. 

Anders, 311. 

4. Same-Intermittent Possession-Trespasser-Trials-Nonsuit.-A cas- 
ual or intermittent interruption of the possession of one who occu- 
pies land under a deed conveying i t  under known and visible bound- 
aries is insufficient to defeat his title when otherwise his possession 
for seven years has ripened it  to the whole of the lands thus con- 
veyed; nor can this right be defeated by one occupying adjacent 
lands without evidence of claim of color, whose actual possession 
extends only to a clearing not included in the locus in  quo (Haddock 
u. Leary, 148 N. C., 378, cited and distinguished); and upon the evi- 
dence i n  this case a judgment of nonsuit should not have been 
granted. Ibid. 

I 

5. Emcutors and Administrators - Interrupted Administration - Judg- 
ments-Proceedings to Make Assets-Limitations of Actions-Inter- 
pretation of Btatutes.-Where a judgment has been obtained in 1893 
against an administrator upon a debt due by deceased, the adminis- 
trator dies in  1898 without further administration until 1911, when 
proceedings are  commenced against the heirs _at law to sell lands to 
make assets to pay the judgment debt, there being no personal as- 
sets, a plea of the statute of limitations as  a defense should be sus- 
tained under the express requirements of the Revisal 1905, see. 367, 
that  letters of administration shall issue "within ten years of the 
death of such person," and the period of interrupted administration 
will not be counted. Bmith v. Brown, 99 N. C., 386, cited and ap- 
proved. Fisher v. Ballard, 326. 

MALICIOUS PROSECUTION. 
1. Malicious Prosecution-Probable Cause-Malice.-In a n  action to re- 

cover damages for malicious prosecution the plaintiff must show a 
want of probable cause i n  the criminal action, and malice in i ts  
prosecution. Humphries v. Edwards, 154. 
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MALICIOUS PROSECUTIOX. 
2. Same-Malice Inferred.-In an action to recover damages for mali- 

cious prosecution, malice may be inferred from the absence of proba- 
ble cause, or i t  may be otherwise established, though malice alone, 
without the want of probable cause, is not sufficient; and where i t  
appears that  the criminal prosecution was with probable cause, the 
civil action will not lie. Ibid. 

3, Malicious Prosecution-Probable Cause-Trials-Questio.ns for Court. 
When the facts are  admitted or established in an action to recover 
damages for malicious prosecution, the question of probable cause 
for the prosecution of the criminal action is one of law. Ibid. 

4. Malicious Prosecution-Participation-Evidence-Questions for Court. 
I t  is  necessary, in  a n  action to recover damages for malicious prose- 
cution, that the plaintiff show that  the defendant authorized the 
prosecution of the criminal action; and the evidence in this case is 
held insufficient for that purpose, i t  appearing that on appeal from 
the justice's court the judgment there taxing the defendant with 
costs was reversed in the Superior Court, whereupon the solicitor 
voluntarily sent a bill to the grand jury, marking the defendant a 
State's witness, for the same assault, resulting in a trial and acquit- 
tal, and that the court declined the request of the solicitor to ad- 
judge the defendant to be the prosecutor. Ibid. 

MASTERAND SERVANT 
1. Corporations-i\iegligen~e-Independent Contractor-Master and Rerv- 

ant-Production of Books-Evidence-Trials,-Where a defendant 
corporation relies upon the defense of an independent contractor in 
an action to recover damages for a personal injury alleged to have 
been negligently inflicted, and upon notice produces a t  the trial the 
minutes of the stockholders and directors bearing upon the employ- 
ment of the alleged independent contractor, the production of the 
books is a t  least sufficient evidence of genuineness to justify their 
admission on the part of the plaintiff, and are  properly received in 
evidence when tendered by him; and i t  is held in this case that  evi- 
dence which tended to show that  one who substantially owned the 
defendant company and was in  a position to change the contract 
made by i t  with him, was not such a n  independent contractor as  
would relieve the company from liability for his negligent acts. 
Watson v .  R. R., 176. 

2. Master and Servant-Negligence-Dangerous Work-Independent Con- 
tractor --Vice-principal -Instructions to Employees -Trials -Evu 
dence-Nonsuit.-The plaintiff was engaged a t  the time of his injury 
for which this  action to recover damages was brought, in  drilling 
holes for blasting a right of way for defendant's road, using dyna- 
mite and powder, and there was evidence tending to show that  the 
injury was caused by his having been directed, by the vice-prinzipal, 
to drill into a hole in  a rock which had failed to explode, to clear i t  
out, while the safe method, followed up to that time, was to use a 
sharpened stick or the hands for the purpose; that in using the drill 
the plaintiff relied upon the knowledge or judgment of the vice- 
principal, though he was a n  experienced man in such work: Held, 
(1) the evidence was sufficient upon the question of defendant's 
negligence to take the case to the jury; ( 2 )  the character of this 



MASTER AND SERVANTS-Continued. 
class of work is so intrinsically dangerous that the defense of inde- 
pendent contractor will not avail. Arthur v. Henry, 157 N. C., 402, 
cited and applied. Ibid. 

3. Negligence -Inexperienced Employees -Trials -Evidence. -Where 
damage for a personal injury is alleged $0 have been negligently in- 
flicted by a railroad company, the negligence alleged being that of a 
fellow-servant, i t  i s  competent for the plaintiff to testify to a conver- 
sation had by him and the defendant's foreman, tending to show 
that  the fellow-servant was inexperienced in the work; and while 
this testimony was held unnecessary in this case, i ts  admission is  
held as  immaterial. Buckner v. R. R., 201. 

4. Trials-Negligence-Evidence-Nonsuit-Question for Jury.-In a n  
action to recover damages for a personal injury alleged to have been 
negligently inflicted, there was evidence that while the plaintiff was 
engaged in loading logs for the defendant company, operating a log- 
ging road, the defendant's log-loader, without any signal or warning, 
suddenly and unexpectedIy jerked the log a t  which plaintiff was a t  
work, and thus caused the injury complained of, by throwing it  uoon 
him: Held, evidence sufficient to take the case to the jury, and a 
motion a s  of nonsuit was properly denied. Ibid. 

5. Master and Servant-Contracts-Independent Contractor-Trials-EvG 
dence-Control by Employer.-In determining the liability for a tor t  
alleged by the defendant to have been committed by an independent 
contractor, the question is  determinative as to whether the employer 
has the right to control the employee in  respect to the work from 
which the injury arose, whether he exercised the right or not; and 
where there is evidence of this character of employment and per  
contra, the question of independent contractor should be submitted 
to the jury under proper instructions, and a motion for judgment a s  
of nonsuit denied. Patrick v. Lumber Co., 208. 

6. Master and flervant-Dangerous Work-Assumption of Risk-flafe Ap- 
pliances-Duty of Master-Negligence.-It is  the duty of the em- 
ployer to furnish his employee such tools and appliances to do t h e  
work required of him as  a re  reasonably safe, under the rule of t h e  
prudent man; and where the character of the, work is dangerous, 
the employee only assumes the risk incident to its dangerous charac- 
ter, and not that caused by the omission or neglect of the employer 
in the performance of the duties required of him for the employee's 
greatest security. Lynch v. R. R., 249. 

7. Negligence-Fellow-servant-Master and flervan,t.-Held, in this ac- 
tion to recover damages for personal injury, if there was evidence 
of negligence i t  was that of a fellow-servant, for which no recovery 
could be had. Page v. Nprunt, 364. 

MINERAL. See Limitation of Actions. 

MISDEMEANORS. See Statutes. 

MOOT QUESTIONS. See Appeal and Error. 

MORTGAGES. See Judgments, 5. 
1, Mortgages-Incorrect Registration-Notice-flubsequent Mortgage - 

Action.-A chattel mortgage of a bay horse, incorrectly recorded as 
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a bay steer, does not give notice to a subsequent mortgagee of the 
horse of the prior encumbrance, and the lien of the second mortgage 
is prior to  that  of the first, though subsequently registered; and 
where the first mortgagee has obtained possession of the horse under 
a judgment rendered in claim and delivery before a justice of the 
peace, has sold the~horse,  satisfled his debt and turned the balance 
of the proceeds over to the second mortgagee, and the justice's judg- 
ment has been reversed on appeal, the latter may recover so much 
of the iroceeds of sale of the horse from the former a s  will satisfy 
the balance due on his lien. Abernethy v. Btarnes, 162. 

2. Mortgages-Foreclosure-Equity-Creditor's Bill-Writ of Bupersedeas. 
On appeal from the refusal of the Superior Court judge to presently 
render a decree of foreclosure of a mortgage on which he had en- 
tered judgment for the amount of the debt, the plaintiff moved i n  
the Supreme Court for a writ i n  the nature of a supersedeas, re- 
straining the enforcement of a decree i n  another pending action, i n  
the nature of a creditor's bill, involving the property subject to the 
mortgage, in  which a receiver had been appointed to take charge of 
the lands. Held, the rights of the petitioning plaintiff are fully pro- 
tected in  the proceedings sought to be restrained by him, and the 
motion is denied. McArthur v.  Timber Go., 387. 

MOTIONS. See Divorce; Pleadings; Appeal and Error. 

MOTION TO QUASH. See False Pretense, 1. 

MUNICIPAL CORPORATIONS. See Cities and Towns; Health, 1, 3, 4. 

MURDER. See Homicide. 

NEGLIGENCE. See Trials; Cities and Towns; Master and Servant; Rail- 
roads. 

1. Rairroads-Pedestrians-"Look and Listen"-Reasonable Precautiorts 
-Negligence-Proximate Cause.-One walking on a railroad track 
i s  required to look and, listen for approaching trains and to be rea- 
sonably alert for his own safety, which the  employees on the train 
may assume that he has done, and that  he will leave the track i n  
time to avoid a n  injury, where i t  does not appear that  he is incapaci- 
tated from appreciating the danger or avoiding it;  and this without 
reference to the speed of the train a t  the time; therefore, when 
under such circumstances a pedestrian is  killed or injured by being 
run upon or over by a railroad train, negligence is imputed to him 
as  the proximate cause of the injury, whether the approaching train 
gave alarm signals or not, and he may not recover damages there- 
for. Abenzcsthy v. R. R., 91. 

2. flame-Trials-Negligence-Evidence-Nonsuit-In a n  action to re- 
cover damages from an employer for a personal injury alleged to 
have been negligently inflicted upon i ts  employee, there was a mo- 
tion as of nonsuit upon evidence tending to show that  the plaintiff 
was employed a t  the time of the injury in  unloading coal from a 
gondola car, opening a t  the bottom and dumping the coal into the 
tender of a locomotive beneath; and while he  was using a pick for 
the purpose, as was customary with him, he was peremptorily in- 
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NEGLIGENCE-Continued. 
structed to use a shovel instead, the latter being a more dangerous 
method, and in consequence thereof he received the injury: Held, 
under this evidence, viewed in the light most favorable to  the plain- 
tiff, as  required, a judgment of nonsuit was properly disallowed, 
there being sufficient evidence of defendant's actionable negligence 
t o  take the case to the jury; and, further, there was no evidence of 
contributory negligence. Orr v. Telephone Co., 132 N. C., 691. 
Lynch v. R. R., 249. 

NEW TRIAL. 
New Trial-Newly Discovered Evidence.-A motion for a new trial based 

upon allegations of newly discovered evidence is denied under the 
authority of Johnson v. R. R., 163 N. C., 431. Wheeler v. Cole, 378. 

NONSUIT. See Trials; Judgments. 

NUISANCE. See Cities and Towns. 

PARTNERSHIPS. See Bankruptcy, 2. 
1. Partnership-Dissolution-Profits-Diminution of Assets-Liability 

for Losses.-Where a partnership was formed for the purpose of en- 
gaging in the business of making turpentine, the partners agreeing 
to divide the profits in  the proportion of three-fourths and one- 
fourth, and one-half of the capital was lost in  the business i n  depre- 
ciation of the property contributed by the partners, which was caused 
by its use in  the business: HelcZ, that a s  the firm was indebted to 
each partner for the share of capital furnished by him, the amount 
of capital so lost should be deducted from the gross returns, along 
with the costs and expenses of operation, in  order t o  ascertain if 
any profits had been realized, and if any, t o  what amount. And this 
would be so whether the firm is to be considered as  indebted to the 
partners ' in  their contribution to the capital or whether there was 
merely a loss of capital by user of the property so contributed, and 
which is to  be regarded as  making a part of the gross returns in  its 
converted form and to be taken therefrom, in like manner a s  debts 
of the firm, and to be deducted, in  ascertaining whether there are 
any profits. Buie v .  Kennedy, 290. 

2. Contracts, Writing-Deeds and Conveyances-Consideration-Guar- 
anty-Par01 Contracts-Trials-Evidence.-The plaintiff and defend- 
an t  having agreed to form a copartnership for producing turpentine 
on the lands of the latter, an undivided one-half interest in the 
lands was conveyed to the former for a monetary "and a further 
consideration.'' I t  was found as  a fact that  the entire contract was 
not reduced to writing, but that i t  was stipulated by parol that  the 
defendant would pay the amount of shortage i n  the "crop boxes" 
should the actual number thereof be less than that  specified in  the 
conveyance: Held, the parol part of the contract did not vary or 
contradict the writing (the deeds) in this case, and is admissible a s  
evidence; and that  this agreement to refund was a part of the con- 
sideration of the deed. Ibid. 

PAYMENT. See Contracts; Bills and Notes. 

PEDDLERS. See   ax at ion. 



INDEX. 

PENALTY STATUTES. - 
1.  Carriers of Goods-Interstate Commerce-Federal Questions-Practice 

-Penalties.-In a n  action to recover the penalty for the refusal of 
the carrier to deliver an interstate shipment of goods, the exception 
that such recovery would impose a burden upon interstate commerce 
must be taken upon the trial and in the appellant's brief in  order 
for the Federal question to be made available; but it is  Held, that a 
penalty recoverable for the refusal of delivery and the failure to set- 
tle a claim based thereon after the arrival here of the shipment and 
while in  the carrier's possession, does not raise a Federal question. 
Revisal, secs. 2633, 2634. Jeans v. R. R., 224. 

2 .  Carriers of Goods - Penalty Btatutes-Actions,-A recovery of the 
value of a shipment of goods and the penalties for the refusal of 
the carrier to deliver (Revisal, sec. 2634) and for the failure to settle 
the claim within the statutory period, may be united in  the same 
action. Ibid. 

3, Appeal and Error-Verdicts-Judgmnt-Variance-Penalty Btatutes. 
A judgment recovered against a carrier for damages and statutory 
penalty for failure t o  deliver a shipment or make payment of loss 
within ninety days was obtained in a magistrate's court in the sum 
of $14.82. Upon appeal, the plaintiff was permitted to amend so a s  
to claim 2 cents less than the amount of the judgment, and upon 
verdict for $14.80 judgment was entered for $14.82: Held, the judg- 
ment in the Superior Court should be modified in  accordance with 
the verdict, and noreversible error is found. Jones v. R. R., 392. 

PERJURY. See Courts. 

PLEADINGS. See Easements; Removal of Causes; Appeal and Error; 
Courts; Trials. 

1. Pleadings-Answer-Admissions-Prior Demand-Waiver-Principal 
and 8urety.-Where the plaintiff brings suit for contribution against 
a cosurety on a note, alleging his  liability as  such, and that  he had 
failed or refused reimbursement to  the extent of his liability to the 
plaintiff, who had paid the same, and the defendant answers, deny- 
ing liability, and there is no averment that demand had been previ- 
ously made on the defendant, the right to a demand is  waived by 
the answer, and the statement of the cause of action being only de. 
fective, is  cured. Bhuford v. Cook, 46. 

2 .  Appeal and Error-Pleas i n  Bar.-Where specific performance of a 
contract to convey land is  resisted upon the ground that the pro- 
posed grantor is  a married man whose wife will not join in  the con- 
veyance, an appeal from a decree of performance and the payment 
into court of the agreed purchase price abated to  the extent of the 
value of the wife's dower, to  be subsequently ascertained, is in the . 
nature of an appeal from a plea in bar, and presents an exception to 
the general rule which requires the entire case to be passed upon be- 
fore the appeal will be entertained. Bethel1 v. McEinney, 71. 

3. Trials-Pleadings-Extension of Time-Further Orders-Court's Dis- 
cretion-Limitation of Actions.-It is not within the discretion of 
the trial judge to order stricken out a part of an amended pleading 
simply because the statute of limitations was pleaded in i t  when 
the judge holding a former term of the court has  unconditionally 



INDEX. 

PLEADINGS-Continued. 
allowed the pleader further time i n  which to file the amended an- 
swer. Hardin v. Greene, 99. 

4. Pleadings - Orders-Definiteness-Court's Discretion-Interpretation 
of Btatutes,-While the trial judge is  authorized in the exercise of 
his discretion to order that  a pleading be made more definite under 
the  provisions of the Revisal, sec. 496, he may not direct the manner 
in  which this may be done. Hensley w. Purniture CO., 148. 

5. Same - Indemnity Oompanies - Copies of Policies-findings-Direc- 
tion for  Pleadings.-In a n  action to recover damages for a n  injury 
alleged to have been negligently inflicted on the defendant's em- 
ployee, a n  indemnity company was made a codefendant and moved 
that  the complaint be made more definite, under the provisions of the  
Revisal, see. 496, and to a n  affidavit of i t s  president attached a copy 
of a policy it  alleged to have been in force a t  the time, and under 
which no recovery could be had (Jarret t  u. Trunk Co., 142 N. C., 
466.) The trial judge stated in  his order that  no denial was made of 
the t ruth of the affidavit, and found as  a fact the copy set out was 
a true copy of the policy in  force a t  the time of the injury. Held, 
a n  order of the judge that a copy of the policy a s  thus ascertained 
be attached to the complaint a s  a part thereof, exceeded his authority 
and was reversible error on appeal therefrom, a s  plaintiff had the  
right to show what was the contract. The extent of the discretion 
vested in  the trial judge and the manner of its exercise discussed 
by WALKER, J. Ibid. 

6. Same - PZeas-"P&s Darrein Continuance."-After pleadings were 
filed in  a n  action involving the disputed title to lands, the defendant 
filed a plea puis darrein continuance, alleging a n  estoppel by judg- 
ment rendered in the Federal Court, to  which the  plaintiff replied, 
denying the jurisdiction of the Federal Court and alleging that  there 
was no identity of or privity among the parties to that  action with 
those of the present one: Held, the defendant's plea should be 
considered a s  a n  amendment to the answer, which, not being in , 

the nature of a counterclaim, required no further pleading by the  
plaintiff t o  be considered a s  denied. The practice of the common- 
law plea of puis darrein continuance, and its effects, discussed by 
ALLEN, J. Williams v. Hudton, 216. 

7. Pleadings-Demurrer-Judgraent, Objectionable-Costs.-The demurrer 
to  the complaint in this action is sustained and the form of the  
judgment held objectionable, and the  judgment is modified and the 
plaintiff and his surety on his  prosecution bond taxed with costs. 
Cavenaugh v, Jarman, 372. 

POLICE POWERS. See Cities and Towns. 

POLL TAX. See Elections. 

PRACTICE. See Statutes. 

PRIMA FACIE CASE. See Intoxicating Liquors. 

PRINCIPAL AND AGENT. See 'Usury; Removal of Causes; Banks and 
Banking, 1 ;  Corporations, 2; Intoxicating Liquors, 3, 11. 

1. Principal and Agent-Realty Broker-Hale by Owner-Commissions- 
Trials-Ewidenae-Nonsuit.--While real property remains in  the  

32-164 497 
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PRINCIPAL AND AGENT-Continued. 
hands of a broker for the purpose of sale, the owner may not con- 
summate the sale with one who had become interested as  a proposed 
purchaser through the efforts of the broker, and escape liability to 
the latter for the payment of the commissions agreed upon; and 
where in an action by the broker to recover his commissions, there 
i s  conflicting evidence, but the evidence viewed in the light most 
favorable to the plaintiff's contentions tends to establish a trans- 
action of this character, a judgment as  of nonsuit upon the evi- 
dence should not be granted. Trust Co. v. Goode, 19. 

2. Principal and Agent - Declarations of Agent - Trials -Evidence.- 
Declarations of a n  agent made within the scope of the agency and 
concerning the very business about which the declaration is made, 
whether the principal be a person or corporation, is comptetent in  
evidence to the same extent a s  the declaration of the principal would 
be; and in this case is held applicable to the declarations of an 
agent as to  the amount of hauling and delivering logs done by the 
plaintiff upon which he was to receive compensation in commission 
of a certain per cent. Styles v. Manufacturing Co., 376. 

PRINCIPAL AND SURETY. See Pleadings, 6. 
1. Principal and Surety-Cosureties-Equity-Contribution-InsoIvency 

of Principal-Actions-Interpretatiolt of Statutes.--Where it  appears 
that  the principal on a note has secured his discharge in  bank- 
ruptcy from his obligations, including a note paid a t  maturity by one 
of two sureties thereon, and that  a few months thereafter the surety 
who paid the note brought his action for contribution against his co- 
surety, who has paid nothing, the right of action given by Revisal, 
see. 2844, will not, without more, be denied upon the ground that 
it  requires the insolvency of the principal, in such cases, to be 
shown a t  the institution of the action. Shuford v. Coolc, 46. 

2. Principal and Burety - Cosureties - Primary Liability - Trials-Eui- 
dence.-Evidence that one signing a note with another did so only 
as "supplemental surety," with primary liability resting upon his 
cosurety, is  not sufficient, which tends only to show that the cosurety 
represented that the principal .was thoroughly solvent, and there 
was no danger, and thereupon he indorsed the note as  surety with 
the other one. Ibid. 

3, Recognizance-Principal and Surety - special Appearance-Merits- 
Process.-Where a defendant has defaulted under his recognizance 
to abide by the sentence of the court in  a 'criminal action, etc., and 
the surety has appeared and resisted the judgment of the court fixing 
his with liability under the recognizance, the appearance is gen- 
eral, affecting the merits of the controversy, though h e  may have 
called i t  a special appearance, and i t  is not required that he should 
have been served with process. 8. v. White, 408. 

PROFITS. See Partnerships. 

QUO WARRANTO. 
1. Quo Warranto-Attorney-Beneral-Consent-Trials-Correspondence- 

Evidence-Questions for Court.-A letter received, in  due course of 
mail, from the addressee in  reply to a letter mailed to him, is  prima 
faciie evidence, without further proof, of the genuineness of the 



INDEX. 

QUO WARRANTO-Continued. 
letter so received; and where a relator, through his attorney, in 
quo warranto, has mailed a letter to the Attorney-General for author- 
ity to bring the action, a letter received by mail in reply, apparently 
from the Attorney-General, granting the request, is evidence suffi- 
cient that  such consent had been duly obtained, and presents a ques- 
tion of fact for the court. Echerd v. Viele, 122. 

2. Quo Warranto - Election-Returns-Trials-Evidence Prima Facie 
Case.-In an action of quo warranto, impeaching the result of an 
election to the office contesbed, the return of the poll-holders of the 
result is  prima facie evidence of its correctness. Ibid. 

3. Elections - Quo Warranto - Electors-Qualifications-Registration- 
Poll Taz-Interpretation of Statutes.-In an action of quo warranto 
in  which the title to a municipal office depend's upon the result of 
a n  election held therein, it  is  competent to show that certain votes 
for the relator were cast by persons disqualified by nonresidence, 
and that  others cast against him were by persons who were ineligible 
for nonpayment of poll tax, required for valid registration by Re- 
visal, see. 2949, though these voters had been admitted to registration 
after challenge. Ibid. 

RAILROADS. See Easements; Carriers of Goods. 
1.  Railroads-Federal Employer's Liability Act-Transactions with De- 

ceased-Interest-Evidence-Interpretation of Statutes.-In an ac- 
tion brought by the administrator of the deceased, for tho benefit of 
the mother, under the Federal Employer's Liability Act, to recover 
for the pecuniary loss she has sustained in the negligent killing by 
the defendant railroad company of her son, i t  i s  competent for her 
to testify as  to what pecuniary benefits she had received from her 
son, such testimony, though she is  interested in the event of the 
action, not being against the representative of a deceased person 
and prohibited by Revisal, sec. 1631. Bunn v. Todd, 107 N. C., 266, 
cited and applied. Irvzn v. R. R., 5. 

2. Railroads-Federal Employer's Liability Act-Prospective Benefits- 
Support of Parent-Evidence, Material-Argument to Jury-lnstruc- 
tions-Trials.-An action may be sustained under the Federal Em- 
ployer's Liability Act brought by the admini'strator of the deceased 
employee for the benefit of his parent, for the reasonable expectation 
of pecuniary benefit from the continuance of the life of the child, 
although the child has not contributed to the support of the parent, 
but evidence of contributions when made by the child to  the support 
of the parent is material and important i n  determining whether 
such reasonable expectation exists, and also as to the amount of the 
recovery. Therefore, where the parent has not testified a s  to the 
pecuniary benefits he had received during the life of the child, i t  is 
competent for the defendant's attorney, in his argument to the jury, 
to comment on this fact;  and while matters of this character are  
largely left within the discretion of the trial judge, he may not de- 
prive a party litigant of the benefit of his counsel's argument when 
made within proper bounds and addressed to the material facts of 
the case; and his  doing so, i n  this case, is held for reversible error, 
especially as i t  appears that the error was accentuated by a refusal 
of a special prayer for instructions tendered by the defendant, that 
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there was no evidence of contribution by the son to the support of 
the parent, and a charge that  the jury may consider what support 
he had given, when there was no evidence thereof. Ibid. 

3. Railroads - Engineer - Joint Actions-Negligence-TriaZs-Instw 
tions.-The Yailroad company and its engineer were jointly sued for 
the negligent killing of plaintiff's intestate while endeavoring to 
hold, with another employee, a long pole between the engine and 
caboose car, so that the latter cauld be pushed clear of the track a t  a 
crossing it  was necessary for the former to pass over. There was 
evidence tending to show that the engineer was not negligent, which 
was found to be t rue by the jury and included in their verdict, but 
a s  to the defendant railroad company they found affirmatively upon 
the issue of negligence upon evidence tending to establish i t  as to 
other employees: Held, a prayer for special instruction should have 
been given as requested by the defendant railroad company, that 
if they found the engineer not negligent, his acts or conduct would 
not support an affirmative answer to the issue a s  to the company's 
negligence and should not be considered in determining i ts  negli- 
gence; and a charge held for reversible error, that the defendant, 
acting necessarily through its employees, was responsible for any acts 
of negligence on the part of the train crew which proximately caused 
the injury complained of. Ibid. 

4. Railroads - Negligence - Trials-Evidence-Nonsuit.-In this action 
against a railroad company for damages for the negligent killing 
of plaintiff's intestate by defendant's train, the evidence tending to 
show that a t  sundown the intestate was seen sitting on a cross-tie of 
the track over which the train passed, with his elbows on his  knees 
and his head bent down, and that alarm signals of the approaching 
train were several times given a t  a distance of about 150 to 200 
feet: Held, the decision is controlled by Holder v. R. R., 160 N. C., 
6. fitout v. R. R., 384. 

5. Railroads-Lessor and Lessee.-A lessee railroad is  bound to the ob- 
servance of any municipal regulation binding upon its lessor. 8. v. 
R. R., 422. 

6. Railroads-Charter-Roadbed-Conditions Implied-Cities and Towns 
-Police Powers-Ordinnnce-8treet Grading.-A railroad company 
in accepting its charter does so upon condition necessarily implied, 
that  i t  will conform a t  i t s  own expense to all reasonable and author- 
ized regulations of towns existing along i t s  route or those which 
thereafter may grow up thereon, relative to the safe and proper 
use of the streets and thoraughfares; and where a roadbed of such 
company lies along the streets of a town, an ordinance is enforcible 
a s  within the exercise of the police powers of the town, requiring 
the railroad, a t  a reasonable expenditure under the conditions ex- 
isting, to make the roadbed conform to the grade of the streets and 
so maintain i t  with reference to  i ts  drain ditches that  i t  may be 
crossed at  all points with ease and safety. Ibid. 

7. Fellow-servant-Loggilzg Roads-Interpretation of fitatutes.-Logging 
roads are railroads within the meaning of the fellow-servant act, 
Revisal, sec. 2646, and the provisions of the act apply to a n  injury 
negligently inflicted by a fellow-servant in  any department of a rail- 
road being operated. Buckner v .  R. R., 201. 
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RECOGNIZANCE. 
1. Criminal Law-Recognizance - Acknowlegment-Court's Minutes.-A 

recognizance is  a debt of record acknowledged before a court of 
competent jurisdiction, with condition to do some particular act, 
and need not be formally executed by the principal and his surety, 
but i t  i s  sufficient if acknowledged by them and is entered by the 
court upon its minute docket. S. v. White, 408. 

2. Criminal Law-Recognixance-Scope of Obligation.--A recognizance 
binds the defendant in a criminal action to appear and answer, and 
also to stand and abide the judgment of the court; hence, the surety 
on a recognizance is not relieved of liability because the principal 
appeared a t  the trial and entered a submission, and while the sen- 
tence of the court was being considered for several days, departed 
from the State; for the appearance of the defendant a t  the trial is  
not a full compliance with the obligation of the surety in  respect to 
the recognizance. Ibid. 

RECORDER'S COURT. See Courts. 

REFERENCE. See Appeal and Error. 

REGISTRATION. Se Deeds and Conveyances; Mortgages. 

REMAINDER. See Estates. 

REMOVAL O F  CAUSES. 
1. Removal of Causes-Federal Courts-Diversity. op Citixenship-Fraud- 

ulent Joinder-Complaint-A1legatiorts.-Where a complaint i n  a n  
action to recover damages for a personal injury against a nonresi- 
dent defendant sufficiently alleges a joint wrong against them a s  
the cause of the injury, in  good faith, the allegations must be passed 
upon as  the complaint presents them; and no severable controversy 
being presented, the petition for  removal to the Federal court filed 
by the nonresident defendant in the State court, upon the ground 
of diversity of citizenship, will be denied. Nmtth v. Quarries Co., 
338. 

2, same-Jurisdictional Facts.-Where a nonresident defendant seeks to 
have the cause removed to the Federal court from the State court, 
wherein a resident defendant has been made a party, for a fraudu- 
lent joinder of the resident defendant, and in his  petition or affi- 
davits filed therewith matters relating to the fraudulent joinder a re  
sufficiently alleged, which matters are  traversed by the plaintiff, the 
latter must proceed in the Federal court to have the jurisdictianal 
fact determined. Ibid. 

3. Same-Specific Auerments.-Where a nonresident defendant and resi- 
dent defendant, in this case being employer and employee, are  sued 
i n  the State court for a n  alleged joint wrong as  causing the damages 
complained of, and the former seeks to  remove the cause to the 

. Federal court on the ground of diversity of citizenship, with allega- 
tion of a fraudulent joinder for the purpose of ousting the original 
jurisdiction of the Federal court, i t  is  necessary for the movant to 
allege the facts and circumstances constituting the alleged fraud 
with such definiteness a s  may be sufficient for the court to base i t s  
own conclusion that  a fraudulent joinder has been made, and no 



INDEX. 

REMOVAL OF' CAUSES-Continued. 
averments, however positive, that merely alleged the fraudulent 
joinder will be sufficient to transfer the cause to  the Federal court 
for the determination of the jurisdictional facts there. Ibid. 

4. Aamr - Corporations - Principal and Agent.-The plaintiff's intestate 
a boy of 14  or 15 years of age, was killed while employed by t h e  de- 
fendant nonresident corporation, operating a granite quarry in  
this State, in drilling holes for blasting the rock, and the negligence 
alleged was the employment of a young and inexperienced boy t o  
do dangerous work of this character, without instruction and with 
inefficient assistants. The resident managers or superintendents of 
the corporation were made parties defendant. The nonresident de- 

,fendant filed petition and bond for removal of the cause to the Fed- 
eral court upon the ground of diversity of citizenship, alleging 
generally a fraudulent joinder of parties, with further averment 
that  the resident defendants were not charged with any duties 
respecting the intestate, but i t  appeared that  one of them had, a 
short time prior to  the death of the intestate, given him instructions 
with reference to the use of the drill he was required to use, and 
generally with regard to the safe methods of doing this work: Held, 
the traversable facts were not sufficiently full and definite to raise 
the issue of fraudulent joinder within the meaning of the removal 
act. Ibid. 

REVISAL. 
SEC. 
367. This section applies to interrupted administration Upon decedent's 

estate. Fisher v. Ballard, 326. 
450. The prosecution bond is a prerequisite to the condemnation of lands, 

and no vested right under a repealed statute can be acquired with- 
out this having been done. R. I?. v. Oates, 167. 

479. I t  is not required that  new matter of defense exists when action is  
begun; and inconsistent defenses may be pleaded. Williams v. Hut- 
ton, 216. 

496. The court may not direct the manner in which a pleading should be 
made more definite. H a n s l ~ y  v. Furniture Co., 148. 

536. Refusal to give special prayers for instruction submitted after close 
of evidence is not reviewable. Barringer v. Deal, 246. 

538. Refusal to give special prayers for instruction after close of evidence 
is  not reviewable. Barringer v. Dca7, 246. 

540. Party agreeing that judge may find facts waives right to trial by jury. 
Buchanan v. Clark, 56. 

554 ( 2 ) .  The trial judge is not required to take notes of evidence person- 
ally; and where appellants' attorney has been instructed to do so, 
and given ample time, he will not be heard to complain on appeal. 
Burkner v. 12. R., 201. 

777. Action to impeach for fraud note of nonresident a t  bank cannot be 
maintained without personal service of process on nonresident or by 
attachment. Armstrong v. Kinsell, 125. 

979. A par01 trust may be created in  lands in  favor of grantor's children. 
Jones v. Jones, 320. 

980. This section does not apply to conveyance made to son of purchaser 
and the purchaser thereafter retains deed to himself. Buchanan v. 
Clark, 56. 
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REVISAL-Continuecl. 
SFC 

1567. The material issues in  abandonment by the wife are marriage and 
separation, and the admission of separation i n  this case held con- 
trolling on that point. Hooper v. Hooper, 1.  

1581. A devise upon the contingency of issue of devisee, and should she die 
without such issue then with limitation over, creates a contingent 
remainder upon the death of first taker without issue. Rees v. 
Williams, 128.  

1591. One charging more than 6 per cent interest subject to the penalty for 
usury, applies to loan by bank to director; and knowledge of cashier 
i s  sufficient. NacRackan V. Bank, 24. 

2633. Contention that penalty is burden upon interstate commerce must be 
pleaded and noticed in brief; and when accruing after arrival i t  is 
not in  contravention. May be united in  actions for damages. Jeans 
v. R. R.,  224. 

2634. See Jeans v. R. R., 224. 
2646. Logging roads come within the meaning of the statute, and applies to 

any department of railroad being operated. Buckner v. R. R., 201. 
2844. Bankruptcy of principal on note sufficient evidence of insolvency to 

sustain surety's action for contribution. Shuford a. Cook, 46. 
3291. Where jurisdiction of recorder's court is over petty misdemeanors, 

the extent of jurisdiction is resolved under this section. S. v. 
Hyman, 411. 

The intent to  commit a criminal offense is necessary, and a verdict 
finding no intent is  equivalent to an acquittal. 8. v. Spear, 452. 

The acts of abandonment and nonsupport must be shown; consent of 
wife to separate not evidence of abandonment by husband; offer of 
husband to make home for wife, not in good faith; testimony of 
sheriff, that  he could not find husband to serve process, immaterial 
i n  this case; admission of parts of answer held harmless. 8. v. 
Smith, 475. 

Obtaining money upon promising to work, see S. v. Grin%, 154, N. C., 
611. S. v. Isley, 491. 

Indictment failing to  allege "fraudulently" in  connection with "de- 
signedly, falsely, and feloniously," held not defective. 8. v. Claudius, 
521. 

Where one acting as  bona fide agent purchases intoxicants in  another 
State and delivers here, he is  not indictable. S. v. Wilkerson, 431. 

Where an offense is defined as a misdemeanor and the punishment is 
for a felony, jurisdiction is not acquired by recorder's court. S. v. 
Human, 411. 

Boupdary stakes placed by agreement of parties a re  landmarks. S. v. 
Jenkins, 527. 

Where the voting places of a county are established and well known, 
notice specifying the "various voting precincts" is sufficient. Com- 
missioners V. Trust CO., 301. 

SAFE APPLIANCES. See Xegligence. 

SALE, POWER OF. See Trusts and Trustees; Vendor and Vendee. 

SEARCH AND SEIZURE LAW. See Intoxicating Liquors. 

SELF-DEFENSE. See Homicide. 

SENTENCE. See Judgments. 
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SLANDER. 
3 .  Blander-Ulterior Purpose-Trial-Evidence.-While i n  a n  action for 

slander i t  is competent for the defendant to testify that the slander- 
ous words were uttered by him without malice, i t  is  incompetent for 
him to testify as to the purpose with which he did so, uncom- 
municated a t  the time. Barringer v. Deal, 246. 

2. Slander - Compensatory Damages - Evidence.-Coplpensatory dam- 
ages may be recovered i n  a n  action for slander without specific 
proof that  they have been suffered, when the words are  libelous per 
se, their falsity is admitted, justification not pleaded, and privilege 
not claimed. Ibid. 

SPIRITUOUS LIQUORS. See Indictment; Intoxicating Liquors. 

STATUTES. See Usury; Constitutional Law; Corporations; Easements; 
Penalty Statutes; Divorce; Intoxicating Liquors. 

STATUTE OF FRAUDS. 
1.  Contracts, Written-Parol Agreemerzt-Promissory Notes-Statute of 

Frauds.-Where a promissory note expresses payment to be made in 
money, a parol contemporaneous agreement that  i t  was otherwise t o  
have been paid, a s  in  this case, by the acceptance of a note of a third 
person, would vary or  contradict the writing, and is inadmissible 
under the statute of frauds; but where the evidence tends to show 
that  this note was accepted by the payee in discharge of the original 
note, i t  would establish a n  executed agreement if found to be true, 
and in that  event evidence of the parol agreement would be compe- 
tent a s  tending to show that the note of the third person when ac- 
cepted was in payment or discharge of the original one. Richards u. 
Hodges, 183. 

2. Deeds and Conveyances-Par01 Trusts-Xtatute of Frauds-Equity.- 
Engrafting a parol trust upon lands conveyed is  not a contradiction 
or variance of the terms of the writing as  expressed in the deed in 
contemplation of the statute of frauds, for such is  an incident at- 
tached to the title conveyed affecting the conscience of the grantee 
thereof. Jones v. Jones, 320. 

SUPERSEDEAS. See Mortgages. 

TAXATION. See Elections; Health, 1 ,  3, 4 .  
1 .  Taxation-Cities an& Towns-Bond Issues-Waterworks-Vote of the 

People-Constitutional Law-Necessaries-Interpretation of Btatutes. 
-Bonds issued for purpose of enlarging and improving the water- 
works system of a town and authorized by legislative enactment, a re  
for a necessary expense and valid without the question of their issue 
having been submitted to the qualified voters of the municipality, 
when the statutes do not so require; and chapter 86, Laws 1911, and 
chapter 201, sec. 3, Public Laws 1913, have no application. Batn v. 
Goldsboro, 102. 

2 .  Taxation-Cities and Towns-Watertoorks-Bond Issues-Injunction- 
Excessive Tax-Burden of Proof.-Where the issuance of municipal 
bonds for enlarging and improving the waterworks system of the 
town are sought to be enjoined by a taxpayer on the ground that  
the present tax rate is burdensome, and the issuance would increase 
this rate beyond the limitation placed by the statutes, the burden i s  

504 



INDEX. 

TAXATION-Continued. 
upon the plaintiff to show that  the tax rate would be unlawfully 
increased, which in the present case would involve the question of 
the increase in revenue of the town by the receipts from the water- 
works plant. Ibid. 

3. Taxation-Trade Taz-Peddlers.-The Legislature has the power to 
tax trades, which are defined to be a tax upon "any employment o r  
business embarked in for gain or profit," and includes within the defi- 
nition the tax upon peddlers imposed by section 44, ch. 201, Public 
Laws 1913. Smith v. Wilkins, 135. 

4. Same - Classification - Legislative Powers-Constitutional Law.-In 
taxing trades the Legislature may divide them into several classes, 
with different rates of taxation, subject to the limitation that  the 
difference in  the various rates shall be reasonable and each rate uni- 
formly applicable to i t s  respective class, the reasonableness of the  
classification, with their respective rates, being largely left to legis- 
lative discretion; and in the exercise of this discretion i t  is not 
required that  all trades be taxed, but the Legislature may tax some 
of them and refuse to tax others. Ibid. 

5. Same-Courts.-The power of the Legislature to  provide regulations 
determining the different classes of trades and imposing a different 
tax on each class will not be interfered with unless utterly unrea- 
sonably exercised, and while the courts will interfere when this 
power has been exceeded, every presumption i s  in  favor of its proper 
exercise, and the  courts wiII not otherwise declare except in extreme 
cases and from necessity. Ibid. 

6. Tazation-Peddlers-Reasonable Classification.-It is held that  the 
difference in  classification of peddlers by section 44, chapter 201. 

' Public Laws 1913, between those on foot and with vehicles, those 
selling proprietary medicines with free attractions and those with- 
out, etc.. furnish reasonable grounds for the classification made 
and the several rates of taxation prescribed by the statute. Ibid. 

7. Tazation - Classificatzon - Unifornzity - Exemptions-Co~stitutional 
Law.-The Legislature having the power to tax trades, preserving 
the uniformity of classification, and to omit some of them, i t  is 
held that  section 44, chapter 201, Public Laws 1913, exempting or  
excepting those engaged in the sale of books, etc., or those exchanging 
woolen goods for wool, is a valid exercise of the legislative discre- 
tion. Ibid. 

8. Same-Drummers.-Drummers selling by wholesale do not come within 
the definition of the word "peddler," and hence would not be required 
to pay the peddler's tax prescribed by section 44, chapter 201, Public 
Laws 1913, should they not have been expressly excepted from i ts  
provisions. Ibid. 

9. Tazation-Ezenaptions-County Comnzissioners-Discretion-Constita~- 
tional Law.-It is held in  this case tha t  the discretion vested in  the 
county commissioners to exempt from the peddler's tax the "poor and 
infirm" is necessary to the administration of statutes like section 44, 
chapter 201, Public Laws 1913; and will not be interfered with 
unless arbitrarily exercised; and that  the plaintiff having received 
his license, could not complain if i t  were otherwise. Ibid. 
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10.  Taxation-Bond Issues-Polling Places-Notiue.-While it is required, 
for  the  purpose of submitting to the vote of the people the question 
of issuing bonds, that a correct notice of the polling places be given, 
this requirement is fully met when the voting places have been 
established and are well known to the entire electorate of the county, 
and the voters were fully and formally notified that the election 
would be held on the specified date "at the various voting precincts 
of the county a s  they are  now established." Revisal, sec. 4305. Com- 
missioners v. Trust Co., 301. I 

I 
TELEGRAPHS. 

Telegraphs-Telegrams-Stipulations Limiting Liability.-A stipulation 
on the back of a telegram limiting the liability of telegraph com- i 
pany, which received it  for transmission and delivery, to-a sum not 
exceeding $50, whether it may be negligent or not in its duties, unless 
a greater value is stated in writing thereon, and a n  additional sum 
paid or agreed to be paid in  proportion to its greater value, is void. 
Rhyne v. Telegraph Co., 394. 

TRESPASS. See Limitation of Actions; Criminal Law. 

TRIAL BY JURY. See Constitutional Law; Easements. 

TRIALS. 
1. Malicious Prosecution-Assaults-T,hreats-Evidence.-Wee one is 

engaged in doing a lawful act, and is  comp.elled to desist therefrom 
and retreat by the threats of violence and display of force by another 
having the reasonably apparent present capacity and means of carry- 
ing his  threats into execution or inflict injury, the acts of such 
person will be held to be the commission of a n  assault, as  a matter 
of law, in  the absence of further evidence a s  to a pacific intent on 
the part of the aggressor. Humphries v..Edwards, 154. 

2. Same-Evidence-Questions for Court.-In a n  action to recover dam- 
ages for malicious prosecution the only evidence upon the question 
of probable cause for the prosecution of the criminal action for an 
assault was that the defendant was marking the line between his land 
and that  of an adjoining owner, which had been plowed over by the 
tenant of the latter, when the plaintiff appeared, and without provoca- 
tion and with rocks in  each hand, and in a threatening attitude, using 
aggressive language, demanded that  he desist from his occupation, 
which, being influenced by the plaintiff's attitude, he did and left the 
place: Held, as a matter of law the evidence established a probable 
cause for the prosecution of the criminal action of assault, and a 
judgment as  of nonsuit in  the civil action was properly granted. Ibid. 

3. Malicious Prosecution-Participation-Evidence-Questions for Court. 
I t  is  necessary, in an action to recover damages for malicious 
prosecution, that  the plaintiff show that  the defendant authorized 
the prosecution of the criminal action; and the evidence in  this case 
is held insufficient for that purpose, it appearing that on appeal 
from the justice's court the judgment there taxing the defendant with 
costs was reversed in the Superior Court, whereupon the solicitor 
voluntarily sent a bill to the grand jury, marking the defendant a 
State's witness, for the same assault, resulting in  a trial and acquittal, 
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and that  the court declined the request of the solictor to  adjudge 
the defendant to be the prosecutor. Ibid. 

4. Trials-Continuances-Court's Discretion-New Parties.-The ques- 
tion of continuance is ordinarily a matter appealing to the discre- 
tion of the  trial judge, and his action i n  refusing a motion for a 
continuance a s  a matter of right, for making a new party t o  the 
action a t  the  instance of the appellant, where no change has thereby 
been made in the pleadings and the issues, and n o  suggestion that  
i t  would be prejudicial t o  him to immediately proceed with the 
trial, is not held erroneous. Watson v. R. R. 176, 

5. Trials-Compromise-Evidence-Witness-Bias.-The defendant cor- 
poration was sued to recover damages for personal injury to a n  em- 
ployee, and under cross-examination i ts  president was required to 
testify, under i ts  objection, as to conversations with the plaintiff and 
his attorneys, in an attempt to compromise the suit before trial, and 
especially as to his statements that  plaintiff's attorneys were holding 
up the compromise because of their contingent fee; that  under the 
plaintiff's arrangement with his attorneys he had agreed t o  pay too 
much; tha t  he had approached the plaintiff, when he  agreed a t  a 
prior term of the court not to do so, etc.: Held, the  evidence was 
competent a s  bearing upon the bias of the witness in  being unduly 
zealous in  the defendant's behalf, and having been properly re- 
stricted by the trial judge to this purpose, its admission was not 
error. Ibid. 

6. Trials-Notes of Evidence-Judge's Notes.-It is not required that the 
presiding judge shall take down the evidence upon the trial of a n  
action, and though Revisal, 554 ( 2 ) ,  does require that  so much of 
the evidence as  may be material to  a n  exception taken shall be re- 
duced to writing and entered by the judge upon the minutes of the 
court and filed with the clerk, the judge may require a stenographer 
or some one else to do so; and where the attorney for the  appellant 
has been previously informed and given ample time on the trial to  
do this, and his notes with exceptions have been fully adopted i n  
the case on appeal, he cannot be heard to complain either of itd 
insufficiency or the failure of the judge t o  take the notes himself. 
Buckner v. R. R., 201. 

7. Negligence-Trials-Evidence-Measure of Damages.-In a n  action to 
recover damages for a personal injury, i t  is  competent for the  plain- 

I tiff to  testify the  regular price for the work he was engaged in 
which the defendant promised to pay him, a n  a s  element of damages 
involving the loss of compensation. Ibid. 

8. Escrow-Delivery-Intent-Trials-Questions for  Jury.-Where a deed 
is executed and given to a third narty to be held in  escrow, to be 
then given to the  grantee after the death of the grantor, and the 
evidence is conflicting as t o  whether, a t  the time of the  delivery in  
escrow, the grantor did so without reservation or without retaining 
control over it, the controlling test is  the intent of the grantor, a t  
the time, to part with the deed and put i t  beyond his control, which 
raises an issue of fact to be determined by the jury. Huddleston v. 
Hardy, 210. 
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9. TriaCInstructions, W~hen Hubmitted--Appeal and, Error.-The re- 
fusal of the trial judge to give special instructions requested is not 
reviewable on appeal when it appears that  they were submitted to  
the judge after the close of the evidence. Rev., secs. 536, 538. Bar- 
ringer v. Deal, 247. 

10. Master and Servant-Safe Appliances-Trials-Negligence-Evidence 
+Nonsuit.-In an action t o  recover damages from a n  employer 
for a personal injury alleged to have been negligently inflicted 
upon its employee, there was a motion a s  af nonsuit upon evi- 
dence tending to show that  the plaintiff was employed a t  the time 
of the injury i n  unloading coal from a gondola car, opening a t  the  
bottom and dumping the coal into the tender of a locomotive beneath; 

1 and while he was using a pick for the purpose, a s  was customary 
with him, he was peremptorily instructed to  use a shovel instead, the 
latter being a more dangerous method, and in consequence thereof 
he received the injury: Held: under this evidence, viewed in the 
light most favorable to the plaintiff, as  required, a judgment of non- 
suit was properly disallowed, there being sufficient evidence of de- 
fendant's actionable negligence to take the case t o  the  jury; and, 
further, there was no evidence of contributory negligence. Orr v. 
Telephone Go., 132 N. C., 691. Lynch v. R. R., 249. 

11. Railroads-Car-load Shipper-Bailment-Trials-Damages-Evidence 
-Burden of Proof.-In such cases, where it is  shown that  the car 
was delivered to the shipper in  good condition and returned by him 
damaged, the burden is upon him to show that  he had used ordi- 
nary care in  caring for the property while under his  control. R. R. 
v. Baird, 253. 

12. Verdicts, Inconsistent-Interpretation.-While a conflict in  a verdict 
on essential and determinative matters will vitiate it, yet the verdict 
should be liberally and favorabljr construed with a view to sustaining 
i t ;  and to obtain a proper apprehension of its meaning, resort may 
be had to the pleadings, evidence, and the charge of the  court, and 
it  thus appearing that the verdict and judgment in this case could 
be properly sustained upon two of the issues answered, and that  
injunctive relief had been refused upon other issues apparently i n  
conflict, the judgment rendered below is sustained. Donnell v. 
Greensboro, 330. 

13. Trials-Continuance-Court's Discretion.-The refusal of the trial 
judge to grant a continuance of a case because of the absence of a 
witness is a matter within his discretion, and not reviewable on 
appeal unless this discretion has been abused, and where the trial is  
for murder in the first degree, and defended upon the theory that 
the prisoner was under the influence of a drug, a t  the time, which 
rendered him incapable of premeditation, and no evidence thereof 
has been offered, though it appears that opportunity under the cir- 
cumstances was afforded, the refusal of a motion to continue for 
the absence of a witness to testify a s  t o  this fact is  not reviewable. 
S. v. Daniels, 464. 

14. Prejudicial Er ror  - New Trial - Evidence-Pleadings-Husband and 
Wife.-Evidence erroneously admitted upon a trial must be prejudi- 
cial and not merely theoretical error in  order to entitle the com- 
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TRIALS-Continued. 
plaining party to a new trial;  and where the act of abandonment 
(Revisal, sec. 3355) and the failure to support are not contested, i t  
is not prejudicial error for the court to admit a part of the defend- 
ant's answer forbidden by Revisal, sec. 493, in  an action for divorce 
brought by his wife, to the effect that  the husband had sold his prop- 
erty, etc., and had gone to certain places beyond the State. #. V. 

Smith, 475. 

15. Spirituous Liquors-Burder of Proof-Reasonable Doubt-Prima Facie 
Case-Instructions.-Where the statute makes the possession by one 
person of a certain quantity of spirituous liquor prima facie evi- 
dence of an unlawful intent to  sell, the burden of the issue remains on 
the State to show the guilt, as charged in the indictment, beyond a 
reasonable doubt; and when the prima facie case has been estab- 
lished, under the provision of the statute, i t  does not forestall the 
verdict, for i t  only means that  a s  evidence i t  is  sufficient to establish 
the ultimate fact of guilt, and the jury may convict if they find that 
i t  is  not explained or rebutted. The presumption of innocence is stilI 
with the prisoner, and the burden continues to rest upon the State  
to show guilt beyond a reasonable doubt. The charge of the court 
i n  this case is approved. 8. v. Wilkerson, ante, 431. 8. v. Russell, 
482. 

16. Trials-Evidence Corroborative-Objections and Exceptions-Appeal 
and Error.--Where evidence is admissible for purposes of corrobora- 
tion only, exception that i t  was not confined to that purpose should 
be made upon a refusal by the court to do so a t  the request of the  
appellant duly made, or i t  will not be considered on appeal. S .  v. 
English, 497. 

17. Trials-Evidence-Objectiolzs and Exceptions-Competent and Incom- 
petent Testimonl/--Appeal and Error.-Objections to a mass of evi. 
dence, some of which is incompetent and some competent, should 
specify only the incompetent evidence, or the exception will not be 
considered on appeal. Ibid. 

18. Trials-Objections and Esceptions-Rulings-Practice-Appeal and 
Error.-An exception must be made and noted to the ruling of the  
court, if objected to, and where an objection is  made to the exclusion 
of evidence upon the trial of the case and the witness is ordered t o  
stand aside, with permission to the appellant to  recall and further 
question him on the point, and the witness is not recalled under the  
permission granted, and no final ,ruling is made, there is nothing 
upon which an exception can be based, and the matter is not review- 
able on appeal. Ibid. 

19. Trials-Instructions Refused-Appeal and Error.-A party to an action 
must obtain leave from the trial judge to submit prayers for speciaI 
instruction after the argument has commenced, and from his refusal 
to consider them when so tendered, no appeal will lie. S. v. Claudius, 
521. 

TRUSTS AND TRUSTEES. 
1. Trusts-Power of Sale-Cestui Que Trust-Written Request-Deeds 

and Conveyances-Pu.rchaser-Application of Funds.-A deed i n  
t rust  to lands to be held to the sole and separate use of another, with 
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TRUSTS AND TRUSTEES-Continued. 
certain expressed limitations over, containing a power of sale i n  
the trustee upon the written request of the cestui que trust, the prcr 
ceeds to be invested and held by the trustee to the same uses and 
purposes, confers upon the trustee with such written consent full 
power to convey to a bona fide purchaser, and the latter is not held 
to  see to the proper application of the funds derived trom the sale; 
and i t  is further held that the cestui que trust joining in the trustee's 
deed is  a sufficient authorization. Eadis  v. Weil, 84. 

2. Deeds and Conveyances-Trusts-Exceptions-A parol trust, except- 
ing one in favor of the grantor, may be established by parol declara- 
tions contemporarily made with the making of a deed to lands, o r  
prior thereto and existent a t  the time i t  was executed and title 
passed, where, as  in North Carolina, there is no controlling statute 
to the contrary; but the exception a s  to the grantor in  engrafting 
on his deed a parol trust in his own favor does not extend to his chil- 
dren when it  is  properly shown and established that  the title to t h e  
land passed to grantee, to  be held in  trust for them. Revisal, sec. 
979 (Laws 1715, ch. 7, see. 21) .  Jones v. Jones, 320. 

3. Bame-Consideration Recited.-The consideration recited in  a convey- 
ance of lands is open to explanation by parol, and does not conclude 
the parties from showing the actual consideration passed, except in  
so far  as to prevent a resulting trust in  favor of the grantor in the 
deed; and hence such deed reciting a valuable consideration does 
not prevent engrafting a parol trust on the lands conveyed when not 
in favor of the grantor, and sufficiently and properly proved and 
established. Ibid. 

4. Deeds and Conveyances-Par01 Trusts-Btatute of Frauds-Equity.- 
Engrafting a parol trust upon lands conveyed is  not a contradiction 
or variance of the terms of the writing a s  expressed in the deed in 
contemplation of the statute of frauds, for such is an incident at- 
tached to the title conveyed affecting the conscience of the grantee 
thereof. Ibid, 

5. Deeds and Conveyances - Parol Trusts - Grantor - Benepciaries- 
Parties.-A grantor in  a deed may not establish, contrary to the 
terms of his deed, a parol trust in himself to the land conveyed, nor 
can other beneficiaries of the alleged trust have the trust established 
in their behalf, when they are  not parties to the suit. Cavanaugh v. 
Jarman, 372. 

USES AND TRUSTS. See Trusts and Trustees. 

USURY. 
1. Usury-Definition-Interpretation of Btatutes-Forfeitures.-Usury is 

the taking of a greater premium for the use of money loaned than 
the law allows; and if the lender knowingly takes, receives, reserves, 
or charges a greater rate than 6 per cent Der annum, he forfeits the 
interest if i t  has not been paid, and is subject to a penalty of twice 
this amount if the interest has been paid (Revisal, sec, 1951), and 
whatever the form of the transaction may be, it  is usury if the rate 
of interest charged or received is unlawful. MacRacBan. v. Bank, 24. 

2. Uusury-Intent Inferred.-Whenever the  usurious character of tha 
transaction is revealed on the face of the instrument, the unlawful 

510 
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intent to charge or receive an illegal rate  of interest for the money 
loaned will be inferred from the instrument itself. Ibid. 

3. Usury-Banks and Banking-Loans to OfJicers-Interpretation of Stat- 
utes-In P a r i  De1icto.-It is the receiving of a usurious rate  of inter- 
est by the lender of money for which the statute, Revisal, sec. 1951, 
imposes the penalty, and the question is  not affected by the fact! 
that  the loan is from a bank and made to a stockholder who is aIsd 
a director of the bank and a member of its loan or discount com- 
mittee; nor i s  the doctrine of in  pari delicto applicable. Ibid. 

4. Usury-Banks and Bankzng-Principal and Agent-Cashier-Imputed 
Kvotc;Tc"cr--Notire to a r a q h i ~ r  of a b ~ n k  of an illegal c h a r ~ e  of 
interest for money loaned by it, contrary to Revisal, sec. 1951, is  
notice to the bank, and the latter is fixed with notice of a trans- 
action of this character when upon paying the usurious interest the 
borrower protests to its cashier against the excessive interest he is  
obliged to pay for the loan. Ibid. 

VENDOR AND VENDEE. See Contracts. 
Vendor and Vendee-Sales-Merchandise i n  Bulk-Void Transactions- 

Interpretation of Statutes.-Where the provisions of chapter 623, 
Laws 1907, regulating the sale of the whole or a large part of a stock 
of merchandise other than in the usual course of the seller's busi- 
ness, have not been complied with, in making a sale of this char- 
acter, a s  to giving notice to creditors, making inventory or giving 
bond, etc., the sale is absolutely void, the question of bona fides in  the 
transaction arising only when the conditions of the statute are met. 
Pennell v. Robinson, 257. 

VERDICT. See Evidence; Trials; Judgments. 

VESTED RIGHTS. See Easements. 

WAIVER. See Pleadings; Appeal and Errors. 
Trial b ? ~  Juru-Waiver-Consent-Findings b x  Judge-T~ials-Evidence 

-Exceptions-Appeal and Error.-The parties to a n  action may 
waive their right to a jury by agreeing that the trial judge may find 
the facts upon the issues involved and declare his conclusions of 
law arising thereon. (Revisal, sec. 5401, and where the iltdge has 
acted accordingly, the relevant and pertinent facts so found by him 
are  conclusive on appeal when there is any sufficient legal evidence 
to  support them. An exception to a finding of fact, on the ground 
that  there was no evidence thereof, must be made in apt  time before 
the judge. Buchanan v. Clark, 56. 

WILLS. 
1. Wills-Interpretation-Intent-Rules of Construction.-In construing 

a will, where there is doubt or ambiguity, the true intent and mean- 
ing of the testator should be gathered from the entire instrument, in 
accordance with the rules of law established for the purpose. Dunn 
v. Hines, 113. 

2. Same-Heir a t  Law.-A will should not be so construed a s  to dis- 
inherit . the heir unless this has been done by express devise, or from 
necessary implication from the terms of the will. Ibid. 
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WILLS-Continued. 
3. Wills-Interpretation - Intent-"Unmarried"-Words and Phrases.- 

Where a devise i s  made contingent upon the devisee being "unmar- 
ried," etc., the word used must be construed with the context and as  
a part of i t ;  for expressions of this character are not inflexible in  
their meaning and by proper interpretation should carry out the in- 
tent of the testator as  gathered from the will. Ibid. 

4. Wills-Interpretation-Intent-Devisee First Named.-The first taker 
in a will is presumably the favorite of the testator, and in doubtful 
cases the gift is  to be construed so as  to  make i t  as effectual as to 
him as  the language of the will, by reasonable construction, will war- 
rant. Ibid. 

5. Wills-Interpretation-Ilztent-Contingent Limitations - "Unmarried" 
-Children 07 Age-Vesting of Estates.-A testator devised his lands 

to his several children, and first, a certain tract of land to his wife 
for life, then to his daughter C. "during her natural life; and should 
she marry and have children to arrive a t  the age of 21 years, then to 
my said daughter and her children then living," etc., in  fee simple; 
"and if my said daughter should die without marriage and children 
of the age of 21," etc., then with limitation over to a son who was 
later provided for in  the will. The widow of the testator being dead, 
and the daughter C. being alive and having several children, one of 
whom had arrived a t  the age of 2 1  years, i t  is Held, that in  accord- 
ance with the intent of the testator as gathered from the twms of 
the will, the fee simple had vested in C. and her children a s  tenants i n  
common, and that  they may convey an absolute fee-simple title to the 
land; and, further, that  the arrival a t  full age of any one of the 
children was sufficient to vest the estate. Ibid. 

6. Wills - Widow's Dissent - Qualifications as  Executrix - Right Not 
Barred, When.-A widow named in her husband's will a s  executrix 
with other executors, who has qualified, but received no benefits 
made under the provisions of the will, and who has  acted under 
the advice of her son-in-law, an attorney, and with the  assurance 
of the beneficiaries competent to make them, that  she would be 
further provided for than the will directs, and by her coexecutors 
that they would use their best endeavors to procure a more adequate 
provision for her, is not barred of her right to dissent from the 
will within six months from the time i t  had been ascertained that 
this further provision could not be made; and the position of the 
executors, that  they would not be protected from the claims of minor 
beneficiaries, under the circumstances in  this case, is held a correct 
one. I n  re  Shuford's Will, 133. 

7. Wills-Bequests-Vesded Interest-Husband and Wife.-A bequest for 
the annual payment of a sum of money to a daughter of a testator, 
the benficiary dying after the testator's death, leaving a husband aud 
children, but no will, is held to vest the interest in  the child named, 
and a t  her death the payment should be made to her husband. Ibid 

8. Wills-Constructio+Intent Clearly Elrpressed.-In this controversy 
to construe the will of the deceased, i t  is held that  the intention of 
the testator is clearly and unambiguously expressed, leaving nothing 
to interpretation. Potts v. Potts, 385. 


