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ARGCED AKD DETERMINED I K  TEE 

S U P R E M E  COURT 

NORTH CAROLINA 

SPRING TERM, 1914. 

HIGHWAY COXMISSIOS O F  FRANKLIN TOWNSHIP v. MALOSE & CO. 

(Filed 27 May, 1914.) 

1. Municipal Corporations-Township Bonds-General Authority-Limit 
Prescribed. 

A11 act providing for the issuance of tonmship bonds for road purposes 
authorizing an issuance not to exceed a t  any one time an amount equal to 
10 per cent of the taxable ralue of the property of the township, is a gen- 
eral and valid authority for an issuance of any amount of bonds, a t  various 
times for the purpose, within the limit prescribed, which may xTary from 
pear to year in accordance m-ith the ralue of the taxable property therein. 

2. Municil~al Corporations-Township Bonds- In te res t s ink ing  Fund- 
Purchaser with Notice-Contracts. 

d purchaser of municipal bonds is fived with notice of the provisions of 
the act under which they a re  issued, and may not repudiate the terms of 
his agreement to purchase them on the ground that  the payment of interest 
and t2le creation of a sinking fund had not therein been provided for. I n  
this case, however, i t  is held that the act provides for the interest and for 
a sinking fund from the moneys to be collected for that purpose. 

3. Municipal Corporations-Township Bonds-Statutes - Amendments - 
Authority Suspended-Interpretation of Statutes. 

The Legislature passed a n  act authorizing the issuance by a township 
of bonds for road purposes, and passed an amendment thereto, a t  a subse- 
quent session, that  the former act should not be effective until the bonds 
shall have been issued and placed on the market a t  a fixed future date: 
Held, the power to negotiate the bonds mas not suspended by the amend- 
ment, which carried with it the power to sell and deliver, a t  which time 
the provisions of the former act becomes effective, if the bonds have been 
issued and placed on the market within the time fixed therefor. 

( 2 ) APPEAL by defendant  from Carter, J., a t  Spr ing  Term,  1914, 
of MACON. 

26 
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HIGHXAP COMMISSION v. MALOKE. 

This is a controversy without action, submitted under section 803 of 
the Revisal of 1905, to determine the validity of $30,000 thirty-year 
6 per cent road bonds by Franklin Township, Macon County. 

Chapter 197, Public-Local Laws 1913, created the highway commis- 
sion of Franklin Township, and authorized it to issue bonds generally, 
and not to a specific amount, after a favorable election, provided that 
the amount of bonds outstanding should at  no time exceed 10 per cent 
of the value of the taxable property in  the township. The amount of 
bonds to be issned is thus left indefinite, with merely an outside limit 
varying from year to year, as the assessed valuation might vary. 

The highway commission attempted to issue $30,000 of the bonds, and 
entered into a contract with the defendants for the sale thereof. The 
defendants now decline to accept and pay for said bonds, contending 
that, when the same are issued, they would not constitute the valid and 
binding obligations of Franklin Township, for three reasons, towit : 

(1) That chapter 197, Public-Local L a w  1913, contains no provision 
for the levying of taxes to create a sinking fund or pay for the bonds at 
maturity. 

(2)  That sections 2 and 3 of chapter 6, Public-Local Lams, Extra 
Session, 1913, imposed such limitations and restrictions upon the high- 
way commission as to render the attempted issue invalid. 

(3)  That said sections 2 and 3 of said chapter 6 deprive the high\\-ay 
commission of all its powers and duties conferred upon it by chapter 197, 
Public-Local 1,an-s 1913, except the nrerr naked right to negotiate 
a sale of the bonds, and strip it absolutely of any authority to ( 3 ) 
execute and d e l i ~ e r  the bonds. 

Upon the failure of the defendants to accept and pay for the bonds, 
this proceeding was instituted in the Superior Court of Macon County. 
The matter vas  heard before his Honor, Judge Carter, and from a judg- 
ment in favor of the  lai in tiff, the defendants appealed. 

T .  J .  J o h n s t o n  for plaintif fs.  
Charles N.  X a l o n e  for defendants .  

BROWN, J. The first contention of the defendants cannot be sus- 
tained. The statute authorizing the issue of the bonds especially pro- 
vides that for the purpose of paying the interest thereon as it falls due, 
the commissioners of the county are directed to levy an annual tax 
sufficient in amount for the purpose of paying the said interest, and that 
said funds shall be kept separate and distinct for the purpose aforesaid, 
and no other. 
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Another section, 31, provides that so much of the taxation levied each 
year as  may not be required to pay the interest on the bonds shall consti- 
tute a sinking fund for the payment at maturity of the principal of the 
bonds. 

I t  is well to say in respect to this contention, as has heretofore been 
said by us, that where bonds are sold and purchased under a contract, as 
in this case, it is the purchaser's duty to look to the provisions of the act 
securing the payment of the interest 011 the principal of the bonds. The 
purchaser has been fixed with that knowledge of the provisicn of the act, 
and buys accordingly. Gastonia 2;. Bank, 165 N. C., 507. 

The other questions raised by the defendant are as to the effect of 
chapter 6, Public-Local Laws, Extra Session, 1913, sees. 2 and 3 prorid- 
ing as follows : 

"SEC. 2. That unless and until the bonds provided for by chapter 
197 of the Public-Local Laws of 1913 shall have been issued and placed 
on the market, said chapter shall not in any respect be in force in Frank- 
lin Township. That the duties of the members of the highway commis- 

sion of Franklin Township, together with all remuneration, shall 
( 4 ) cease and determine upon the passage of this act, except they may 

negotiate for the issue and sale of the bonds thereill provided for. 
When the said bonds are sold, then chapter 197 of the Public-Local Laws 
of 1913 shall be in force and shall apply only to the roads in Franklin 
Township to be macadamized, etc., by the highway commission. 

('SEC. 3. That unless the bonds provided for by said chapter 197  of 
the Public-Local Laws of 1913 shall have been issued and placed on the 
market on or before 1 September, 1914, all rights and powers under said 
chapter to issue bonds shall cease and determine." 

We fail to see how this act can in any respect affect the validity of 
the bonds in question. The object and meaning of this statute is quite 
plain. I t s  purpose is to suspend the operation of the statute until the 
bonds are sold, and when they are sold the original act under which they 
are issued shall be in full force and effect. 

The power to negotiate the bonds is not suspended, but continues in 
the highway commission, and that power carries with it the power to 
sell and deliver. 23 A. and E .  Enc., 285. 

When the bonds have been sold, all the poTvera conferred by the 
original statute are in full force. A11 rights and liabilities under it are 
preserved. 

We do not think there is any merit in the contention that the high- 
way commission can issue nothing less than bonds equal to the full 10 
per cent of the assessed valuation of the taxable property of the to~ i~n-  
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ship, in view of the  explicit language of the  statute, t h a t  t h e  a m o ~ u l t  to  
be issued shal l  no t  exceed 1 0  per cent of all  said valuation. 

Under  this  act, we a r e  of opinion t h a t  the commission has  f u l l  power 
t o  issue a n y  p a r t  of the  bonds provided by it, not  exceeding the limita- 
t ion of 10  per  cent of the  assessed t a x  valuation. I t  is not contended 
t h a t  the  contemplated issue of $30,000 i n  bonds exceeded t h a t  limitation. 
Section 3 of the  special session's act can  have n o  effect whatever, because 
the  bonds have already been issued prior  t o  1 September, 1914. 

T h e  question of necessary expense, as  constitutional authori ty  ( 4 ) 
for issuing the bonds, does not arise i n  this case, as  a n  election 
was  held a n d  t h e  qualified voters almost unanimously voted f o r  the issue. 

T h e  judgment  of t h e  Superior  Cour t  is  
Affirmed. 

Cited: Hargrave v. Comrs., 168 N.C. 628; E i g h w a y  Corn. T. C'onsfruc- 
t ion Co., 170  N.C. 514. 

R. L. CAUSET, AI)~RIINISI.RATOE, v. SEABOARD AIR LINE RAILWAY 
COMPANY. 

(Filed 20 May, 1914.) 

I. N e g l i g e n c e M a s t e r  and  Servant-Release-Trials-Circumstantial Evi- 
dence-Fkaud-Evidence-Questions for  Jury. 

In  this action brought by a n  administrator to recover damages of a rail- 
road company for the wrongful death of an employee, there was evidence 
tending to show that the defendant obtained a release from the intestate 
for all damages arising from the injury, which eventually resulted in his 
death. for a n  inadequate consideration, when he was in pain and suffering 
from the result of the injury, but desired to keep his situation in the 
defendant's service; that the defendant's claim agent, who procured the 
release, made conflicting statements, as  a witness in defendant's behalf, as  
to the time and place it  was executed, and as to whether the intestate had 
sent for him; that the payment made to the intestate was only intended to 
cover the time he had lost from his employment, which i t  did not do, and 
not physical or mental pain or suffering caused by the injury; that the 
agent of defendant was the only one with the intestate when the release 
was obtained : IIeld, the eridence, though circumstantial in its character, 
was sufficient to sustain a finding of the jury in plaintiff's favor, upon the 
issue as  to the fraud of the defendant's agent in procuring the release set 
up a s  a defense. 

2. Limitation of Actions-Wrongful Death-Executors and  Administrators 
Interpretation of Statutes. 

The right of action given for the wrongful death of the intestate is given 
by statute to his administrator, and did not exist a t  common law. Hence 
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the statute of limitations does not begin to run against such cause of action 
until the death of the intestate, caused by the personal injury, has resulted. 

( 6 ) APPEAL by defendant from Long ,  J., at December Term, 1913, 
of RANDOLPH. 

This is an action to recover damages for the wrongful death of the 
plaintiff's intestate, caused, as alleged, by the negligence of the defendant. 

The intestate was injured on 1 December, 1903, and died on '7 June, 
1912. On 27 December, 1903, the intestate executed the following con- 
ditional release : 

SEABOARD AIR LINE RAILWAY. 

ConiEitional Release  Agreemen t .  

If, before the expiration of thirty days from this date, the Seaboard 
Air Line Railway shall pay to me, H. 0. Causey, the sum of $75, I 
hereby agree to release the said railway of and from all claims what- 
soever for damages for or on account of personal injury sustained by 
No. 1 freight running into A. C. L. freight at  Hilton Bridge, throwing 
me against stove, cutting my head, on 1 December, 1903. 

Witness my hand and seal, this 27 December, 1903. 
(Signed) H.  0. CAUSEY. [SEAL] 

Witness : 
(Signed) R. M. BALDWIN. 

The foregoing conditional release agreement has the following indorse- 
ments stamped on i t :  "Voucher made for 5 January, 1904, amount 
shown," and "Voucher sent to Auditor Disbursements, 8 February, 1904." 

On 17 February, 1904, the intestate executed the following release: 

Release.  

For and in consideration of the sum of seventy-five and no/100 dol- 
lars ($75) to me paid, the receipt of which is hereby acknowledged, I, 
H. 0. Causey, do hereby release and forever discharge the Seaboard Air 

Line Railway, and any and all railroads owned, leased, operated, 
( 7' ) or controlled by it, and its successors, from all injuries received 

by me in collision of trains S. A. L. No. 1, and A. C. L. No. 80, 
on or about 1 December, 1903, at  or near Wilmington, N. C., while a 
conductor in the employ of the Seaboard Air Line Railway; the con- 
sideration hereinbefore referred to being in full compromise, satisfac- 
tion, and discharge of all claims and causes of action arising out of the 
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injuries, and in exoneration of the railn-ay from all liability by reason 
thereof. 

I n  witness whereof I hare  hereunto set my hand and seal, this 1 7  
February, A. D. 1904. 

(Signed) H. 0. CAUSEY. [SEAL] 

Signed, sealed, and delivered in the presence of :  
(Signed) R. &I. BALIIWIX. 

The defendant pleaded the release as a defense, and also the statute 
barring a recovery for personal injury within three years. 

The plaintiff replied, alleging that  the release mas procured by undue 
influence and fraud. 

The jury returned the following verdict : 
1. Was H. 0. Causey, the intestate of the plaintiff, killed by the negli- 

gence of the defendant, as alleged in the complaint? Answer: Yea. 
2. Did H. 0. Causey, the intestate of plaintiff, execute the release as 

alleged by the defendant, the Seaboard Air Line, i n  its answer 1 Answer : 
Yes. 

3. I f  plaintiff's intestate did execute and deliver the said release, did 
he a t  the time of the execution thereof hare  sufficient mental capacity to 
understand the nature and effect of the said release? Answer: Yes. 

4. I f  the deceased, H. 0. Causey, did not have such mental capacity, 
did the defendant have notice thereof 1 Answer : Xo. 

5. I f  said release mas executed and del i~ered as alleged in the answer, 
mas the same procured by fraud and undue influence of the defendant, 
the Seaboard -1ir Line, as alleged by the plaintiff'? Answer: Yes. 

6. I s  the plaintiff's cause of action barred by the statute of' ( 8 ) 
limitations ? hns~ver  : No. 

7. What damage, if any, is the plaintiff entitled to recover ? Answer : 
$6,075. 

Hammer & Xelly for plaint$%. 
W .  H.  Neal for defendant. 

ALLEN, J. There mas eridence to support the finding by the jury 
that  the  injury in 1903 caused the death of the intestate, and this is 
practically conceded by the defendant. 

I t  is, however, earnestly insisted that there TTas no eridence of fraud 
or undue influence in procuring the execution of the release set up  as a 
defense. 

No presumption of fraud arises from the relation of enlployer and 
employee, "but it is recognized by the courts that the employer has great 
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influence in determining the conduct of the employee, and may use it 
to his injury." King v. R. R., 157 N. C., 63. And "Where there is no 
coercion amounting to duress, but a transaction is the result of a moral, 
social, or domestic force exerted upon a party, controlling the free action 
of his will and preventing any true consent, equity may relieve against 
the transaction on the ground of undue influence, even though there 
may be no invalidity at law. I n  the vast majority of instances undue 
influence naturally has a field to work upon in the condition or circum- 
stances of the person influenced which render him peculiarly susceptible 
and yielding-his dependent or fiduciary relation towards the one exert- 
ing the influence, his mental or physical weakness, his pecuniary neces- 
sity, his ignorance, lack of advice, and the like." Pom. Eq. Jur., vol. 2, 
see. 851. 

The plaiutiff relies upon circumstantial evidence to prove fraud and 
undue influence, and as was said by Justice Brown in the matter of 
Evereit's Will, 153 N. C., 85: "Experience has shomn that direct proof 
of undue or fraudulent influence is rarely attainable, but inference from 

circunistances must determine it. 

( 9 ) "Undue influence is generally proved by a number of facts, each 
of which standing alone may be of little weight, but taken col- 

lectively may satisfy a rational mind of its existence." 
Let us, then, examine the circumstances connected with the execution 

of the release. The intestate was in the employment of the defendant 
when the release was executed, and wished to continue the employment. 
He  was injured on 1 December, 1903, by a blow on the back of the head, 
and while the jury finds that he had sufficient mental capacity to execute 
a release, it was in evidence that he had tronMe with his head continn- 
ously after the injury. He  accepted $75 in settlement for an injury 
which finally resulted in death. 

The settlement was made under an agreement to pay him for his lost 
time (the claim agent of the defendant testifies to this), and he was at  
that time earning from $90 to $95 a month, and according to the evi- 
dence of the plaintiff, lost two and one-half months. 

The evidence does not disclose that any one was present when the 
release was executed, except the claim agent of the defendant, and he 
made conflicting statements as to his meeting with the intestate, saying: 
"I met him by appointment. He sent word that he wanted to see me. 
I did not meet him by appointment. I did not send for him to come and 
see me. I met him on the hotel porch at Hamlet by accident." 

The conditional release was exeruted on 27 December, 1903, condi- 
tioned to accept $75, if paid within thirty days, under an agreement to 
pay for lost time, when there was due him then, computing at  the rate 
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of $90 per month, $81, and the time he would lose could not then be 
ascertained, as he had not resumed work. 

The sum of $75 was not paid within the thirty days, but the intestate 
stood by the agreement, and at  the end of two months and seventeen days, 
while still unable to work, executed a full release for $75, under the same 
agreement, the defendant says, to pay for lost time, when his wages alone 
would, at  that time, have amounted to $231, not considering damages for 
mental and physical suffering and for reduced capacity, for which the 
defendant was liable, if for anything. 

We have, then, a full release executed upon the payment of less ( 10 ) 
than one-third of the amount agreed io be paid, and when the 
most important element of damages was not then taken into considera- 
tion-mental and physical suffering and reduced capacity. 

It was executed by an employee who was, at  the time, suffering men- 
tally and physicallyfrom his injury, and who wished to retain his place 
with the defendant, and when no one was with him except the claim 
agent of the defendant, who made contradictory statements about his 
meeting with the intestate. 

I t  would seem that one of two conclusions must follow, if the jury 
accepted this evidence: that the intestate did not have sufficient mind to 
execute a release, or that he was improperly influenced. 

The jury has adopted the latter solution, and in our opinion there was 
evidence to support it. 

I n  King v. R. R., 157 N. C., 65, quoting from our own reports and 
from the Supreme Court of the United States, as to the effect of in- 
adequacy of consideration upon an issue of fraud and undue influence, 
we said: "In Eyers v. Surget, 19 How., 311, the Supreme Court of the 
United States says : 'To meet the objection made to the sale in this case, 
founded on the inadequacy of the price at which the land was sold, it is 
insisted that inadequacy of consideration, singly, cannot amount to proof 
of fraud. This position, however, is scarcely reconcilable with the quali- 
fication annexed to i t  by the courts, namely, unless such inadequacy be 
so gross as to shock the conscience, for this qualification implies neces- 
sarily the affirmation that, if the inadequacy be of a nature so gross as 
to shock the conscience, it will amount to proof of fraud.' And again, in 
Hume v. U. X., 132 U. S., 411, 10 Sup. Ct., 136 (33 L. Ed., 393) : 'It 
(fraud) may be apparent from the intrinsic nature and subject of the 
bargain itself, such as no man in his senses, and not under delusion, 
would make, on the one hand, and as no honest and fair man would 
accept, on the other.' Our Court, speaking through Justice Brown, so 
declares the law in reference to awards and other transactions. I n  Perry 
c. Insurance Co., 137 N.  C., 106, 49 S. E., 890, he says: 'Where 
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( 11 ) there is a charge of fraud or partiality made against an award, 
the fact that i t  is plainly and palpably wrong would be evidence 

in support of the charge, entitled to greater or less weight according to 
the extent or effect of the error and the other circumstances of the case. 
There might be a case of error in  an award so plain and gross that a 
court or jury could arrive only at  the conclusion that it was not the 
result of an impartial exercise of their judgment by the arbitrators. 
Goddad 21. Ring, 40 Minn., 164, 41 N. W., 659. The settled rule, which 
is applicable not only to awards, but to other transactions, is that mere 
inadequacy alone is not sufficient to set aside the award; but if the 
inadequacy be so gross and palpable as to shock the moral sense, it is 
sufficient evidence to be submitted to the jury on the issues relating to 
fraud and corruption, or partiality and bias.' Where there is inadequacy 
of consideration, but ii is not gross, it may be considered in connection 
with other evidence upon the issue of fraud, but will not, standing alone, 
justify setting aside a contract or other paper-writing on the ground of 
fraud.'' 

The finding of the jury that the release was procured by fraud aud 
undue influence, rendered upon competent evidence, makes it unnecessary 
to consider the effect of a valid release execnted by the intestate on the 
plaintiff's right of action. 

The remaining question presented by the appeal is the effect of the 
lapse of time between the injury to and the death of the intestate. 

The right of action in favor of the intestate to recover damages for 
personal injury was barred by the statute of limitations of three years 
at  the time of his death, and the question is presented, whether this can 
arail  the defendant in an action by the administrator to recover damages 
for death, the result of the same injury. 

Ordinarily, the bar of the statute is a good defense against the 
administrator, if available against the intestate, but this is because the 
administrator succeeds to the rights of the intestate, derives his title 

from him, and is endeavoring to enforce a right which belonged 
( 12 ) to him, and if no such relation exists in  a given case, there would 

seem to be no good reason for admitting the defense. 
The right to recover damages for personal injury belonged to the 

intestate, and terminated at  his death, while the right to recover dam- 
ages for wrongful death never belonged to him, and did not exist until 
death. A recovery in an action for personal injury belongs to the estate 
of the intestate, but a recovery for death is no part of the assets of the 
intestate. 

The two rights of action have no common source, one being under the 
principles of the common law and the other the creature of statute. The 
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administrator sues, not because of any privity between him and the 
intestate, but for the reason that the statute designates him as the party 
plaintiff, and he is substantially a statutory trustee. 

This Court said, in Hood v. Telegraph Co., 162 N. C., 94, in con- 
sidering the statute conferring the right of action for death (Rev., see. 
59) : "Prior to the statute, which was first enacted in 1854, there was no 
right of action to recover damages for wrongful death (Killia-n v. R. R., 
128 N. C., 261), and as the right of action is conferred by the statute, 
it may designate who may sue. I n  8 A. and E. Enc. Law, 887, the 
author says: 'The right of action for the death of any person caused by 
the wrongfnl act of a defendant is, with the isolated exceptions men- 
tioned, purely statutory, and in  all cases the statute must be looked to in 
determining to whom such right belongs.' When we turn to our statute, 
we find that the right of action is given to the executor, administrator, 
or collector; and there being an executor in this case, the plaintiff can- 
not sue. The statute designates the person to bring the action and 
determines the disposition of the recovery. As was well said by Justice 
Walker in Harfness v. Pha-TT, 133 N. C., 570 : "It must be borne in mind 
that whatever the varying forms of the statute may be, the cause of 
action given by them, and also by the original English statute, was in 
no sense one which belonged to the deceased person or in which he ever 
had any interest, and the beneficiaries under the law do not claim by, 
through, or under him ; and this is so, although the personal 
repre~entative may be designated as the person to bring the action. ( 13 ) 
Baker v. R. R., 91 N. C., 308. The latter does not derive any 
right, title, or authority from his intestate, but he sustains more the 
relation of a trustee in respect to the fund he may recover for the benefit 
of those entitled eventuallv to receive it. and he will hold i t  when 
recovered actually in that capacity, though in his name as executor or 
administrator, and though in his capacity as personal representative he 
may perhaps be liable on his bond for its proper administration. Baker 
v. R. R., supra." 

I f  there is no privity between the administrator and the intestate as 
to this cause of action, and the former succeeds to no rights of the other, 
i t  is illogical, as it appears to us, to hold that the failure of the intestate 
to sue for personal injury will bar the right of the administra'tor to 
recover damages for death, when the first right of action could not pass 
to the administrator and the second did not exist until death. 

I t  would be, in effect, an adjudication that the second cause of action 
was barred before it came into existence. 

The weighlt of authority elsewhere is, we think, in support of the 
position that the action is not barred. 



I N  THE SUPREME COURT. [I66 

I n  Robinson v. R. R., Appeal Cases (1892)) p. 481, it was held by the 
Privy Council, on appeal from the Supreme Court of Canada, "that 
the Civil Code of Lower Canada does not make i t  a condition precedent 
to the right of action given by section 1056 to the widow of a person 
dying as therein mentioned, that the deceased's right of action should 
not have been extinguished in his lifetime by prescription under section 
2262 (2). The death is the foundation of the right given by the former 
section, which is governed by the rule of prescription contained therein 
and is exempt from the rule of prescription which barred the claim of 
the deceased." 

In Hoover v. R. R., 46 W. Va., 268 (the statute of limitations in West 
Virginia being one year), the Court said : "It  is claimed that, the injured 
having lost his right to sue by reason of the bar of the statute of limita- 
tions at the time of his death, the cause of action is thereby destroyed, 

both as to himself and his administratrix; that death must find 
( 14 ) him with a cause of action legally enforcible, or she has none. 

This is undoubtedly true where the cause of action never existed, 
or is defeated by contributory negligence, or i t  has been compromised or 
released; for in  such cases there is a complete want of or destruction by 
satisfaction of the cause, not merely of the right of action or remedy. 
Dibble v. R. R., 25 Barb., 183; Whitford v. R. R., 23 N. Y., 484; Little- 
wood v. Mayor,  89 N. Y., 24; P o t ~ l k e s  T. R. R., 5 Baxt., 663. I n  a 
certain class of cases the bar of the statute not only takes away the 
remedy, but destroys the cause of action. When the liability and the 
limitation is created by the same statute, the latter operates on the for- 
mer, or liability, and not on the remedy alone. The Hnrrisbwrg, 119 
U. S., 199 (7  Sup. Ct., 140). Generally speaking, however, the statute 
of limitations acts on the remedy, and takes away the right of action, 
and while i t  prevents relief, i t  does not destroy the cause of action, or 
the moral obligation on the negligent party to make good the injury 
caused by his default or neglec~t. . . . The first clause of the section, 
'Whenever the death of a person shall be caused by wrongful act, 
neglect, or default, and the act, neglect, or default is such as would (if 
death had not ensued) have entitled the party injured to maintain an 
action to recover damages in respect thereof,' plainly relates to the 
character of the injury, without regard to the question of time of suit or 
death. I n  other words, if the character of injury is such that the injured 
party could have at  any time maintained a suit in  relation thereto, his 
administrator could sue after his death. His  cause of action is the 
negligent injury, but the administrator can have no cause of action until 
such negligent injury results in  death. I f  such were not the case, why 
not provide merely that the decedent's cauec of action survive to his 
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personal representative, without making the dea~th, coupled with the 
negligence that occasioned it, a new cause of action? And why not give 
the damages recovered to his estate, instead of exempting them from his 
debts and liabilities? . . . I t  is possible for learned and able counsel to 
give the statute a different construction, but the Court adopts what 
appears to be the more reasonable view, and this is, that an action 
lies, notwithstanding the death of the injured person did not ( 15 ) 
occur until more than a year after the negligence which caused 
the injury occurred." 

I n  German Am. Trust Go. v. LaFayette Box Co., 9 8  N. E. Rep., 874, 
the appellate court of Indiana held that, "The foundation of the right 
given by Burns' Ann. St., 1908, see. 285, providing that if one's death is 
caused by the wrongful act of another, hls personal representative may 
sue therefor, if he, had he lived, might have sued for an injury for the 
same act, and the action shall be commenced in two years, is death; and 
the limitation for the action thereon is two years from the death, 
unaffected by decedent's action for his injuries being barred before his 
death." 

I n  L. and N. R. R. Co. v. Simrall's admr., 104 S. W.  Rep., 1012, the 
Supreme Court of Kentucky said of this question: "It is strongly insisted 
for appellant that the court erred in sustaining appellee's demurrer to 
its pleas of the statute of limitations; i t  being the contention of counsel 
that no  right of action exists for causing the death of a person where no 
right of action for the injury causing the death exists at  the time the 
death occurs, and, further, that neither section 241 of the Constitution of 
Kentucky nor section 6 of the Kentucky Statutes of 1903 was intended 
to give a right of action for causing the death of a person, unless a right 
of action for the injury existed a t  the time of the death. The argument 
advanced by learned counsel for appellant is that, as section 2516, Ky. 
St. 1903, which provides, 'An action for an injury to the person of the 
plaintiff, or his wife, child, ward, apprentice, or servant, or for injuries 
to person, cattle or stock, by railroads or any company or corporation 
. . . shall be commenced within one year next after the cause of action 
accrued, and not thereafter,' applies to actions for injuries resulting in 
death, as well as those which do not result in death, the statute runs in 
each case from the time the injury was inflicted. I t  is further argued 
that the starting point is the same in  each case, and that if, in  the case 
of an injury wbsequentlp resulting in the loss of a leg, the statute 
runs from the date of the original injury, and not from the loss ( 16 ) 
of the leg, so, in the case of any injury subsequently resulting in  
death, the statute runs from the date of the original injury, and not 
from the death. I t  is also urged that any other construction of the 
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statute than that contended for by appellant would lead to injustice and 
oppression, for the reason that if an administrator may maintain an 
action for causing the death of his intestate, where the death did not 
result until the lapse of ten or fifteen years from the time the injury 
was inflicted, then he may recover, although his intestate could not do 
so, if living, for the injuries received, and that, too, very probably after 
many of the witnesses have died or disappeared, and after the circum- 
stances surrounding the infliction of the injury have faded from the 
memories of those by whom i t  was witnessed. Though plausible, the 
foregoing argument is unsound. Hardships may result in exceptional 
eases from the application of any statute or legal principle, however 
salutary the operation of either in  general. . . . I n  the first case, the 
cause of action is asserted by the person injured, or his administrator, 
and it arises out of and is for the injury received. I t  therefore accrues 
from and at the time of the infliction of the injury; hence the statute 

, then begins to run. I n  the second case, the cause of action does not 
accrue until the death of the person injured occurs, because the action is 
not for the injury sustained by the intestate, but for the death resulting 
from the injury, which is an independent and distinct grievance, created 
by statute, for which the personal representative alone may sue. This 
being true, the statute of limitation begins to run a t  the death and with 
the accrual of the cause of action. I t  is an indisputable rule that the 
statute of limitation can never begin to run until the cause of action 
accrues." 

I n  Nestelle v. Nor. Pac. R. R., 56 F. R., 261, the plea of the statute 
was denied, the Court holding: "The statute of limitations begins to run 
against the statutory right of action for an injury resulting in death 
only at the time the death occurs, although that event takes place long 

after the time of receiving the injury." 
( 17  ) I n  W. and A. R. R. v. Bms, 104 Ga., 390, the date of the 

injury was 21 February, 1891, and death ensued five years there- 
after, and the Court says upon the question now before us: "Was the 
plaintiff's right of action barred by the statute of limitations because her 
suit was not filed within two years from the date her husband was 
injured? 'Actions for injuries done to the person shall be brought within 
two years after the right of action accrues.' Civil Code, see. 3900. I f  
the plaintiff's husband had sued for the injuries to his person, he must 
have brought his action within two years from the date such injuries 
were inflicted. The plaintiff's action, however, was not for injuries done 
to the person of her husband. She had no right under the law to sue for 
such injuries; no one except the husband himself could maintain an 
action for them. I f ,  however, such injuries resulted in his death, then, 
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under section 3828 of the Civil Code, a right of action accrued to her. 
That section provides that a widow may recoTer for the homicide of her 
husband, and plaintiff's suit is balsed upon the cause of action therein 
given her. This statute does not profess to revive the cause of action 
for the injury to the deceased in favor of his widow, nor is such its 
legal effect, but it creates a new cause of aation, in favor of the widow, 
unknown to the common law. The right of action given by the statute 
is for the hornicicle of the husband in all cases where the death results 
from a crime, or from criminal or other negligence, and is founded on a 
new griebance, namely, his homicide, and is for rhe injury thereby sus- 
tained by the widow and children, to whose exclusi~e benefit the damages 
must ensue, as, under section 3829 of the C i ~ i l  Code, 'in the event of a 
recovery by the widow, she shall hold the amount recovered subject to 
the law of descents, as if it had been personal property descending to the 
widow and children from the deceased, and no recovery had shall be 
subject to any debt or liability of any character of the deceased husband.' 
The widow's right of action for the wrongful homicide of her husband 
cannot exist at all until he is  actually dead, and she cannot, as a matter 
of course, bring suit before her cause of action comes into life. The 
statute of limitation begins to run from the time the right of 
action accrues, that is, as soon as the party is entitled to apply to ( 18 ) 
the proper tribuntal. Ah,gell on Lim. ( 6  Ed.), see. 42. I t  i~ clear, 
therefore, that the statute of limitations which began to run against the 
husband from the date his right of action accrued, namely, the time the 
injuries were inflicted, could not be pleaded against the plaintiff in a 
suit for his homicide, alleged to hare been caused by the same injuries; 
because she had no right of action until her husband died, and the statute 
could not run against a right of action before i t  came into existence." 

I n  R. R. v. Clarke, 152 U. S., 230, which was an action to recover 
damages for death, the railroad relied upon the rule of the common law, 
obtaining in prosecutions for murder, that death must ensue within a 
year and a day. The Court repudiated the defense, and the reasoning 
based upon a construction of the statute giving a right of action for 
death, strongly supports our view. The Court says: "The statute, in 
express words, gives the personal representative two years within which 
to sue. H e  cannot sue until the cause of action accrues, and the cause 
of action given by the statute for the exclusive benefit of the widow and 
children or next of kin cannot accrue until the person injured dies. 
Until the death of the person injured, the 'new grievance' upon which 
the action is founded does not exist. To say, therefore, that where the 
person injured dies vithin one year and t w o  clays after being injured, no 
action can be maintained by the personal representative, is to go in the 
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face of the statute, which makes no distinction between ca'seis where death 
occurs within less than a year and a day from the injury, and where it 
does not occur until after the expiration of one year and a day. Al- 
though the evidence may show, beyond all dispute, that the death was 
caused by the wrongful act or omission of the defendant, and although 
the action by the personal representative was brought within two years 
after the death, yet, aocording to the argument of learned counsel, the 
action cannot be maintained if the deceased happened to survive his 
injuries for a year and a day. We cannolt assent to this view. Was the 

death, in  fact, caused by the wrongful act or omission of the 
( 19 ) defendant? That is the vital inquiry in each case. The akatute 

imposes no other condition upon the right to sue. The court has 
no authority to impose an additional or different one. I f  death was so 
caused, then the personal representative may sue at  any time within two 
years from such death." 

The diligent and learned counsel for the defendant has collected all 
of the cases holding to the contrary. 

Robinson v. R. R., 54 A. and E. R. R. Cases, 49, by the1 Supreme 
Court of Canada, was, as we have seen, reversed on appeal. 

The two Alabama cases, Il'illicims v. R. R., 158 Ala., 398, and Sue11 v. 
Derricott, 161 Ala., 259; and R. R. v. Allen, 192 F.  R., 480, by the 
Circuit Court of Appeals, are based upon the construction of the Ala- 
bama statute conferring a right of action for death, which is different 
from ours in that the right there is not new and independent, but is a 
survival of the right of & d o n  of the intestate. 

I n  the first of these cases the Court says: "The object of the statute 
(section 1751, Code 1896)) as we understand it, was to continue the 
cause of action which the person iniured had-and which he had not 
enforced, but might have enforced had not death intervened-for the 
benefit of the legal distributees of his estate; and to enable the dis- - 
tributees to  obtain their damages, resulting from the same primary 
cause, and not to create an entirely new and additional right of action, 
although the mode of estimating the damages might be entirely different 
from that employed had the action been brought by the employee. 'In 
the view we take of the statute, the right to be enforced is not an original 
one, springing into existence from the death of the intestate, but is one 
having a previous existence, with the incident of survivorship, derived 
from the statute itself.' " 

The Circuit Court of Appeals adopts this construction, the injury 
causing death in that case having occurred in Alabama. 

Kelliher v. R. R., 138 N. Y. Supp. 894, is in  point, but it is 
( 20 ) now   ending on appeal in the Court of Appeals of New York. 
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W e  are, therefore, of opinion, on  reason and authority, t h a t  t h e  cause 
of action is not barred by the  s tatute  of limitations. 

N o  error. 

Cited: Edwards v. Chemical Oo., 170 N.C. 555, 558; Knight v. Bridge 
Co., 172 N.C. 398; Plemmons v. Murphey, 176 N.C. 677; McMahan v. 
Spmce  Co., 180 N.C. 643; Mitchell v. Ta,lley, 182 N.C. 687; Butler v. 
Fertilizer Works, 193 N.C. 639 ; Hill v. Ins. Co., 200 N.C. 510. 

A. Y. BOND ET AL. V. THE PIC,KETT COTTON MILLS, INC. 

(Filed 20 May, 1914. ) 

1. Contracts-Interest-Interpretation of Statutes-Unliquidated Damages. 
The rule that  all moneys due by contract except due on penal bonds shall 

bear interest (Revisal, sec. 1954) applies whenever a recovery is had for 
breach of contract and the amount is ascertained from the terms of the 
contract itself or from evidence relative to the inquiry, and due by one 
party to the contract to another; and i t  does not obtain a s  a matter of law 
where the interest sought does not come within the provisions of the stat- 
ute and is by way of unliquidated damages, and there has been no adequate 
default on the part  of the debtor in reference to withholding the principal 
sum, or a part of it. 

2. Same-Statutory Lien-Material Men-Trusts and  Trustee-"Ready, 
Able, and  Willing"-Payment In to  C o u r t T e n d e r .  

The relationship of the owner of a building to material men, etc., claim- 
ing a balance due to his contractor after receiving from them notice of their 
liens, is not that  of debtor and creditor, in the ordinary sense, for he holds 
such balance in the nature of a trust to their use ; and where the material 
men, etc., have entered suit i n  the nature of a creditor's bill to recover, 
pro rata, the funds so held, the owner is not chargeable with interest on the 
claims or held to the duty of paying the funds into court pending the action, 
unless so ordered, in order to avoid the payment of the interest; and the 
amounts of the respective claims necessarily being uncertain, it is sufficient 
that  he has always been ready, able, and willing to pay them upon their 
being finally passed upon and acljndicated. 

3. Costs-Court's Discretion-Interpretation of Statutes-Trusts a n d  Trus- 
tees. 

I t  is within the discretion of the trial court to tax the costs accruing 
upon either of the parties litigant, in a n  action in the nature of a creditor's 
bill, brought by material men, claiming under the statutory lien, the unpaid 
balance due by the owner of a dwelling, etc., t o  his contractor for its erec- 
tion (Rev., see. 1267) ; and the action of the judge in taxing the trust funds 
in the owner's hands with the cost is commended in this suit. 
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( 21 ) APPEAL by plaintiffs from Lane, J., at March Term, 1914, of 
GUILBORD. 

Civil action heard on exceptions to report of referee. 
The action was one in the nature of a creditor's bill, instituted to 

April Term, 1912, Superior Court of Guilford County, by A. Y. Bond, 
The Odell Hardware Company, et ul., subcontractors and material men, 
in behalf of themselves and all others in  like case, to establish a lien and 
subject to payment of their claims the amount due the contractor for a 
house built for defendant The Pickett Cotton Mills. 

I t  appeared that the Central Carolina Construction Company had 
built for The Pickett Cotton Mills, on the latter's property, a cotton 
mills building, and that a balance of the contract price was due thereon. 
The principal contractor having become insolvent and adjudicated bank- 
rupt, the present action in the nature of a creditor's bill was instituted, 
with approval of the bankrupt authorities, to determine the amount and 
status of the claims of certain subcontractors and material men who 
sought to establish liens and subject to payment of these claims the 
balance due the contractor. 

Some of the claims being questioned, both as to the amount and right 
of lien, at  August Term, 1913, the cause was referred to Mr. A. W. 
Cook to hear evidence and make report thereon. 

On 17  September, 1913, on application by the referee, an order was 
entered permitting parties plaintiff to file amended complaints, and many 
or all of them did so, demanding payment of the entire amount of their 
claims from The Pickett Cotton Mills, under and by virtue of a public- 
local statute which purported to impose upon the owner the duty of 
looking after the interest and securing the claims of subcontractors and 
material men. Chapter 761, Public-Local Laws, Session 1911, a statute 
recently held void by the Supreme Court by reason of contradictory 

provisions therein which rendered the same inoperative. 

( 22 ) I n  the full, careful, and intelligent report of the referee, filed 
to January Term, 1914, the amount of plaintiffs' claims is estab- 

lished, aggregating over $8,500, and the same are declared to  be valid 
liens against the realty in question, entitling them to share pro rata in 
the balance due the contractor. 

This balance is fixed a t  $6,941.06, with interest thereon from 31 
November, 1911, this being the date when the sum would have been due 
and payable by the terms of the contract. I n  reference to the debt, the 
referee finds, among other things: "That The Pickett Cotton Mills has 
at  all times been ready and willing to pay over to respective claimants 
the amount i t  holds in its hands as a balance due the contractor, but has 
never actually made a legal tender thereof." 
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On the hearing, the court sustained an exception to the conclusion of 
law charging defendant company with interest, and gave judgment that 
the principal sum be distributed pro rata after deducting costs, etc. 

Plaintiff creditors having excepted to the judgment denying their 
right to recover interests and deducting costs from the principal sum 
before distribution, appealed. 

F. P. Hobgood, Jr., and T.  (7. Hoyle for plaimtifs. 
W. P. Bymum and Robersom & Bernhardt for defendant. 

HOKE, J., after stating the case: The decisions of this State recognize 
the position, and some of the distinctions growing out of it, that interest 
may be a charge for the use of money expressly stipulated for by the 
contract, or i t  may be imposed by way of damages for its wroi~gful 
detention. King v. Philips, 95 N. C., 245. 

When considered in  the nature of damages, and unlelss otherwise pro- 
vided by statute, it is very generally held that there must be some kind 
of default established on the part of a debtor before interest can be 
collected. Thus, in  case of agency and except in case of fraudulent 
conversion, etc., the liability will not arise until demand made. Porter 
v. Grimsley, 98 N.  C., 550; Neal v. Freeman, 85 N.  C., 441. And in 
case of unliquidated demands generally, interest is not allowed except 
when collectible by the usage of trade or by reason of vexatious or 
unreason~ble resistance or delay in regard to the principal sum. ( 23 ) 

This last position, and some of our former decisions applying 
it, have been very much modified with us by a statute in the Revisal of 
1905, sec. 1954, to the effect, "That all sums of money due by contract 
of any kind whatsoever, except money due on penal bonds, shall bear 
interest," etc. From this i t  would seem to follow in this State that 
whenever a recovery is had for breach of contract and the amount is 
ascertained from the terms of the contract itself or from evidence rele- 
vant to the inquiry, that interest should be added (Eester v. Miller 
Bros., 119 N.  C., 475) ; a requirement that does not seem to have been 
sufficiently recognized on that point in Lewis v. Rountree, 79 N. C., 122. 

I n  cases, however, not coming within this statutory provision, the 
principle, as stated, prevails here and elsewhere, that interest by way of 
damages is not allowed as a conclusion of law unless there has been some 
adequate default on the part of a debtor in reference to withholding the 
principal sum or part of it. Smith v. Smith, 101 N. C., 461; United 
States v. Denver, 106 U.  S., 536 ; Thomedyke v. Wells Memorial Associ- 
ation, 146 Mass., 699; Ledyard v. Ball, 119 N. Y., pp. 62-74; Shipman 
v. The Xtute of Wisconsin, 458;  22 Cyc., 1496. 
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I n  the present case the contraact contains no express stipulation for the 
payment of interest. The amount involved is not a debt due from the 
defendant company, in the ordinary sense, bringing plaintiffs' claims 
within the meaning of the statutory provision as to interest. On the 
contrary, it is considered as a trust fund, to be distributed, under the 
statute, among the creditors who shall make the proper proof as to the 
amount and status of their claims. I t  has been so decided in Manufac- 
turing Co. v. Anderson, 165 N. C., 285, in which the position is made 
the basis or reason for upholding a pro rata distribution instead of one 
by priorities according to the date of the respective claims. Until ascer- 
tained and declared by the referee, the number and amount of the claims 
entitled to share in the distribution could not be known, and, after 

amendments allowed and made under the public-local law referred 
( 24 ) to, and until same was declared invalid by decision of this Court, 

the amount to be paid by defendant was necessarily uncertain. 
The defendant company, therefore, was not in a position to make a valid 
tender to any of the claimants, and, on the facts in evidence, unless or- 
dered to do so, i~t should not be penalized for not paying the money into 
court. I n  addition, i t  is found by the referee, as stated, "That The 
Pickett Cotton Mills, Incorporated, has at  all times been ready and will- 
ing to pay over to respective claimants the amount it holds in its hands 
as a balance due the contractor, but has never actually made a legal 
tender thereof." From these considerations, we concur with his Honor's 
view, that no default is attributable to defendant company, and that, on 
the facts presented by the record, it is not properly chargeable, with 
interest. 

On the ruling as to costs, the question, under our decisions and in 
actions of this character, is referred to the discretion of the court (Re- 
visal, sec. 1267), and we concur, also, in his Honor's view, that the costs 
in this case should be paid out of the fund held for distribution. Partin 
v. Boyd, 104 N. C., 422; Smi th  v. Smith,  supra; Gully v. Macy, 89 
N. C., 1343. 

There is no error, and the judgment of the lower court is 
Affirmed. 

,Cited: Yates v. Yates,  170 N.C. 535; Hannah v. Hyat t ,  110 N.C. 640; 
Foundry Co. v. Aluminum CO., 172 N.C. 706; Chatham a. Realty Co.. 
174 N.C. 675 ; Cook v. Mfg. Go., 182 N.C. 223 ; Pinnix v. Smithdeal, 182 
N.C. 414; Perry v. Norton, 182 N.C. 589 ; Bell v. Danzer, 187 N.C. 232 ; 
Mfg. Co. v. McQueen, 189 N.C. 315; Sears, Roebuck & Co. v. Banking 
Go., 191 N.C. 506; Thomas v. Watkins,  193 N.C. 632 ; Briggs & Sons u. 

Allen, 207 N.C. 13;  Bank v. Ins. CO., 209 N.C. 19;  Ymquo fank  County 
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v. Hood, Comr. of Banks, 209 N.C. 5 5 5 ;  Yancey v. Highway Com., 221 
N.C. 188. 

W. L. LLOYD v. SOUTHERN RAILWAY COMPANY ET AL. 

(Filed 20 May, 1914.) 

1. Removal of Causes-Appeal and  Error-Exceptions-Plea t o  Jurisdic- 
tion. 

Where the Superior Court has ordered a cause removed to the Federal 
court upon the petition and bond of a nonresident defendant, to which the 
plaintiff excepted and appealed, resulting in  a reversal of this judgment 
upon the ground of the insufficiency of the petition, the defendant may not 
enter a plea to the jurisdiction of the State courts to  entertain the cause 
and have the matter determined again. 

2. Federal  Employers' Liability Act-Damages-Contributory Negligence 
-Trials--Issues. 

Damages for  a personal injury inflicted on the employee by the master 
under the Federal Employers' Liability Act a re  considered upon the issue 
of damages alone, rendering unnecessary a separate issue a s  to contribu- 
tory negligence and the amount to be consequently deducted; and the re- 
fusal of the trial court to submit such a n  issue to the jury was proper. 

3. Master and Servant-Assumption of Risks-Duty to Inspect and  Report  
-Duty of Master-Negligence. 

Where i t  is the duty of a locomotive engineer to inspect his engine 
before taking i t  upon his run in the company's service, and to report any 
defects to the repair department, and, preparatory to making his run, he 
is injured while inspecting the engine, just received from the repair shop, 
by reason of a defect in its machinery unknown to him, the question of 
assumption of risks is not presented, i t  not being the duty of the engineer 
to repair the engine; and the company is responsible i n  damages for the 
injury if directly and proximately caused by the defective condition of the 
engine, i t  being its duty, by the exercise of proper care, to furnish its em- 
ployee with a reasonably safe place to work and reasonably safe appliances 
with which to do it. 

4. Master and  S e r v a n t s a f e  Appliances-Duty of Master-Inspection- 
NegligenceTrials-Burden of Proof. 

The plaintiff, a n  engineer on defendant's railroad, was injured while 
inspecting his locomotive or in  operating a defective lever thereon, while 
making the inspection, and in his action to recover damages for personal 
injuries inflicted on him, a charge by the court to the jury is held correct 
which requires the plaintiff to show by the preponderance of the evidence 
that  the defendant knew of the defect, or should have known thereof by 
exercising a reasonable inspection thereof. 
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Appeal and  Error-Brief-Exceptions Abandoned. 

Exceptions appearing in the record of the case on appeal, and not set out 
in the brief, or in support of which no reason or argument is stated or 
cited, a re  deemed abandoned on appeal. Rule 34. 

Master and  Servant-Federal Employers' Liability AcLT1.ials--Instruc- 
tions-Issnes-Damages. 

Where a n  action for damages for a personal injury is brought under the 
Federal Employers' Liability Act, which does not bar the plaintiff's right 
to recover if he has been guilty of contributory negligence, but permits it  
to  be considered only in  diminution of damages, a n  instruction upon the 
question of contributory negligence should be addressed to the issue of 
damages, or i t  will not be considered. 

Master and  Servant-Federal Employers' Liability Act--Interstate Com- 
merce. 

Where an injury is received by a n  engineer of a railroad company while 
examining his engine preparatory to taking an interstate train upon its 
usual run, an action for damages for the injury alleged thus negligently to 
have been inflicted comes within the meaning of the Federal Employers' 
Liability Act; for it is not required that  the engine be coupled with a train 
actually employed a t  the time in carrying interstate commerce. 

Master and Servant-Federal Employers' Liability Act-Railroads- 
Lessor Roads-Interstate Commerce-Liability of Lessor Roads. 

I n  this case it  is held that the North Carolina Railroad Company, having 
leased its roadway to the Southern Railway Company necessarily in con- 
templation of its lessee road engaging in interstate commerce, and pro- 
viding the necessary spur or lateral tracks for the purpose, is liable for  
an injury negligently inflicted by the lessee company on its employee, 
under the Federal Employers' Liability Act, while he was engaged in its 
interstate commerce, and the lessor road is a proper party to the action. 

I n  order for a defendant to avail itself of the defense of assumption of 
risk, it must, under our practice, be specially pleaded in the answer, and 
a n  issue should be tendered thereon unless i t  is submitted by the court on 
its own motion. 

10. Removal of Causes - Petition - Fraudulent  Joinder - Allegations - 
Jurisdiction-Questions for  State  Courts. 

The complaint in an action against joint tort feasors determines, upon 
allegations made in good faith, whether the action shall be joint or several; 
and where one of the defendants is a nonresident of the State and files 
a petition and bond for the removal of the cause to the Federal court for 
diversity of citizenship, upon the ground of fraudulent joinder of the 
resident defendant, he should allege such facts as  to raise the issue of 
fraud to be tried in the Federal jurisdiction, or the jurisdiction will be 
retained by the State court, which will determine for itself whether the 
allegations of the petition are  suacient in law to raise the  issue of fraudu- 
lent joinder before surrendering its jurisdiction .of the cause. 
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APPEAL by defendand from 8 7 7 ~ ~ .  J., at September Term, 1913, ( 27 ) 
of GUILFORD. 

This is an action to reaorer damages for injuries alleged to have been 
caused by defendant's negligence. The case was before us at  a former 
term, and is reported in 162 N. C., 485. Several of the questions now 
presented were then decided adversely to the defendants, and we will not 
consider them again upon a second appeal. L a t h a m  v. Fields, post. We 
held before, that the cause was not removable to the Federal court. 
Defendant, when the case was called for trial, entered a plea to the juris- 
diction, based upon the ground that at  the former trial the lower court 
had ordered the case removed. and that in com~liance with said order a 
true transcript of the record in  the case, properly certified and aocorn- 
panied by a sufficient bond, had been filed and the case docketed for trial 
in the Federal court. But it appears that when the court ordered the 
removal an exception to the order was reserved by the plaintiff, who 
brought the matter to this Court for review by appkal, and we reversed 
the order of removal, and remanded the case for trial in the court below. 
The case accordingly prolceeded to trial and resulted in the following 
verdict : 

1. Was the plaintiff injured by the negligence of the defendant, the 
Southern Railway Company, as alleged in the complaint? Answer : Yes. 

2. Was the plaintiff, at  the time of receiving such injury, engaged as 
an employee of the Southern Railway Company in interstate commerce? 
Answer: Yes. 

3. Was the North Carolina Railroad Company, at  the time of the 
alleged injury of plaintiff, engaged in interstate commerce? Answer: No. 

4. What damage, if any, is plaintiff entitled to recover of the Southern 
Railway Company ? Answer : $12,500. 

5. What damage, if any, is plaintiff entitled to recover of the North 
Carolina Railroad Company? Answer : Nothing. 

Judgment was entered thereon for the plaintiff, and the defendant 
excepted and appealed. 

Brooks,  Xnpp & W i l l i a m s  for p l a i n i i f .  
W i l s o n  $. Perguson for  defendant.  

WALKER, J., after stating the case: As to the plea of the defendant to 
the jurisdiction, i t  may be said that the mere filing of a transcript in the 
Federal court and docketing the case there did not prevent the State 
court from proceeding with the cause by trial and final determination in 
the exercise of its jurisdiction, as the order of removal was held by this 
Court to be erroneous and was accordingly reversed, with directions to 
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retain the case. The plea, therefore, was properly overruled. Our 
decision could not be questioned or collaterally attacked in that way, but 
only by a writ of error to the final judgment. Herrick v. R. R., 158 
N. C., 307, and cases cited; Crehore v. Railway Co., 131 U. S., 244 
(33 L. Ed., 144). This Court had the right to decide for itself whether 
the papers presented a removable case (R. R. v. Dunn, 122 U. S., 513; 
Stone v. Swuth Carolina, 117 U. S., 432; Herrick's case, supra). And 
having held that they did not, the ruling stands until reversed in some 
regular and proper way. 

Other questions remain for consideration : (1) Refusal of the court to 
submit certain issues tendered by the defendants, and the adoption of 
others in their stead. (2) Denial of motion to nonsuit, under the Elins- 
dale Act, Revisal 1905, sec. 539. (3)  Refusal to instruct the jury, as 
requested by defendants. (4) Error in the instruction given, as specified 
in the exception thereto. 

The issues tendered by the defendant, the Southern Railway Company, 
were as follows: 

1. Did the plaintiff contribute by his negligence to his own injury, as 
alleged in the answer? 

2. How much is the whole amount of damages sustained by the plain- 
tiff by reason of the injuries received by him? 

3. What sum should be deducted from the damages sustained by the 
plaintiff as the proportion or just share thereof attributable to the 

negligence of the plaintiff ? 
( 29 ) The court properly refused to submit these islsues, as contribu- 

tory negligence was not a defense or bar to the action under the 
Federal Employers' Liability Act, but could be considered only on the 
inquiry as to the damages. No separate issue was necessary for this 
purpose. The act expressly provides: "The fact that the employee may 
have been guilty of contributory negligence shall not bar a recovery, but 
the damages shall be diminished by the jury in proportion to the amount 
of negligence attributable to such employee." The entire question of con- 
tributory negligence is to be considered by the jury in assessing the 
damages. Thornton on Employers' Liability Act, p. 101, and secs. 68 
and 69. There would be no advantage in a separate issue as to con- 
tributory negligence, as an answer to it, one way or another, would not 
enable us to determine whether the jury had correctly estimated the 
damages. I t  is not at all usual to allow a specific issue as to each distinct 
element of damage, but they are all considered under only one issue. I f  
the court instructs erroneously as to any particular element, it may be 
reviewed upon proper exception. 
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There was no error in  overruling the motion to nonsuit the plaintiff. 
The evidence tended to show negligence on the part of the defendant in 
assigning the plaintiff, as engineer, to operate a defective engine, which 
he did not know was out of order. Upon a motion of this kind, the 
evidence is construed most favorably for the plaintiff, and he is entitled 
to have considered every reasonable inference therefrom. Brittain v. 
Westhall, 135 N. C., 492; F~eemnn v. Brozun, 151 N. C., 111. I f  the 
evidence is thus treated, and haring regard to what the plaintiff himself 
testified, we find that he said : "The proper way to handle the lever of an 
ash-pan, and the safe way, is to go to the side of the engine, on the left 
side; go to the side of the engine with your face the way the engine was 
fronting, and stoop down and catch hold of the lever and pull i t ;  that 
would be the natural way, and that would be the proper way. When you 
pull the lever u p  in that way, your body would go with it. I can't say 
that there was no danger in handling these that way to the person oper- 
ating i t ;  there is danger to then1 any way you handle i t ;  there is 
danger to the person operating it, no matter how you handle it, ( 30 ) 
if you take one improperly adjusted; they are universally known 
to be dangerous if they are not properly adjusted-anybody can tell you 
that. I f  properly adjusted, you can handle them any way you want to 
and not hurt you." H e  further testified that the defect was in the 
mechanism of the lever extending from the shaft to the damper, and was 
due to the tightening of the nut on the rod, which caused it to form a 
spring, and that, when he was examining the ash-pan, it flew out and 
struck him on the forehead, knocking him senseless. The engine had 
just come from the repair shop, and was presumed to be in good order, 
though i t  was his duty, as engineer, to inspect i t  and ascertain if it was 
in  serviceable condition for its regular run from Spencer, N. C., to 
Monroe, Va. He  was not aware of any defect in the lever or its attach- 
ments, and was only "looking between the ash-pan and fire-box to see if 
the grates were intact." I f  the engine mas defective, it was his duty to 
report it, so that i t  could be returned to the shop for repairs. H e  testi- 
fied: "A part of my duty on that day would have been to inspect and 
examine this engine before returning it to the shop. I had to make an 
inspection before carrying it out, to see that it was in condition to carry 
out; that was the purpose of the trip-to see if it was in proper condi- 
tion, and make it so. . . . I knew from reputation beforehand, if the 
lever was not properly adjusted, that it was dangerous; I had never 
handled one in my life. I had handled engines of that character with 
levers, from June until January; I know I had some engines equipped 
that way; I don't know whether all of them were, because i t  was not in 
my line of business to have anything to do with the damper; that came 
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in the fireman's line and hostler's; I never had to clean fire or assist in 
doing i t ;  i t  was my duty to inspect the engine-the machinery of it. 
I t  was my duty, and I say in my complaint, to ascertain whether or not 
that engine was in serviceable condition to go out on that trip; that was 
the very purpose of taking the engine out at all, was to take it out to 
see whether it was in serviceable condition. Anything that would be 

wrong or unserviceable, of course, I would be expected to report, 
( 31 ) and if I had not gokten hurt with that damper and had investi- 

gated it, i t  would have been my duty to report i t  to the foreman 
to be properly adjusted, which I would have done if I had not been 
hurt." 

I t  is evident from this statement of his, that he did not intend to say 
that he was to readjust or repair the engine, if found to be out of condi- 
tion, but merely to inspect and, if any defect was discovered there, to 
report it. 

There was ample evidence of the defective condition of the engine in 
respect to its damper and the lever that controlled it. The plaintiff was 
not ordered to repair a known defect in the engine, in which case he 
would, of course, assume the risk. The case, therefore, does not fall 
within the rule laid down by us in Lane v. R. R., 154 N. C., 9, where it 
was the employee's duty to repair a broken door, and in Wlzite v. Power 
Co., 151 N.  C., 356, where he was sent to repair a wire that fed a lamp 
with an electric current which had failed in  some way. We there re- 
ferred to Spinn ing  Co. v. A c h o ~ d ,  94 Qa., 14 and 16, in which Chief Jus- 
t ice Bleckley gave the homely but apt illustration that the physician 
might as well insist on having a well patlielit to be treated and cured by 
him as the machinist to have sound and safe machinery for him to re- 
pair;  and he added: "The plaintiff was called to this machinery as 
infirm, not as whole." But  it was not so in this case. 

Plaintiff was not assigned to repair any break in this engine. I t  had 
just come from the repair shop, and was supposed to be in good order 
and free from any defect. E i s  duty was to inspect merely and try out 
the engine-shake i t  down, so to speak, to see if it was ready and fit for 
its run that day or the next from Spencer to Monroe. I t  is true that he 
was searching for defects, but if he found any, his duty was to report, as 
he says. We do not. think that in this respect he assumed the risk. 

I t  was the duty of this company to exercise ordinary care in providing 
a reasonably safe place for him to work and reasonably safe tools and 
appliances with which to perform it. Marks  v. Cotton B i l l s ,  135 N.  C., 
287, where we said: "The employer does not guarantee the safety of his 

employees. He is not bound to furnish them an absolutely safe 
( 32 ) place to work in, but is required simply to use reasonable care 
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and prudence in providing such a place. He  is not bound to fur- 
nish the best known machlinery, implements, and appliances, but only 
such as are reasonably fit and safe and as are in general use. He  meets the 
requirements of the law if in the selection of machinery and appliances 
he uses that degree of care which a man of ordinary prudence would use, 
having regard to his own safety, if he were supplying them for his own 
personal use. I t  is culpable negligence which makes the employer liable, 
not a mere error of judgment. . . . The rule which calls for the care of 
the prudent man is in  such cases the best and safest one for adoption. 
I t  is perfectly just to the employee and not unfair to his employer, and 
is but the outgrowth of the elementary principle that the employee, with 
certain statutory exceptions, assumes the ordinary risks and perils of the 
service in which he is engaged, but not the risk of his employer's negli- 
gence. When any injury to him results from one of the ordinary risks 
or perils of the service, i t  is the misfortune of the employee, and he must 
bear the loss, i t  being clamnum absque injuria; but the employer must 
take care that ordinary risks and perils of the employment are not 
increased by reason of any omission on his part to provide for the safety 
of his employees. To the extent that he fails in this plain duty he must 
answer in damages to his employee for any injuries the latter may sus- 
tain which are proximately caused by his negligence." 

Our latest expression on the subject is in Lynch v. R. R., 164 N. C., 
249: "We have said in numerous decisions that the master owes the duty 
to his servant, which he cannot safely neglect, to furnish him with 
proper tools and appliances for the performance of his work, and he 
does not meet fully the requirement of the law in  the selection of them, 
unless he uses the degree of care which a person of ordinary prudence 
would exercise, having regard for his own safety, if he were supplying 
them for his own use. Xarlcs v.  Cotton &!ills, 135 N.  C., 287; Avery v. 
Lumber Co., 146 N. C., 595; Mercer v. R. R., 154 N. C., 399. The 
master should, in the exercise of such care, provide reasonably 
safe tools, appliances, and surroundings for his servant while ( 33 ) 
doing the work. Dorsett 11. Xcrnufncturing Co., 131 N.  C., 254; 
Witsell v. R. R., 120 N. C., 557; Orr v. Telephone Go., 132 N.  C., 691." 
And to these citations may be added, Pigford v. R. R., 160 N. C., 93; 
Mincey v. R. R., 161 N. C., 467; IKiger v. iScales Co., 162 N.  C., 133. 

I n  the Nincey  case we said: ('The duty of the master to provide 
reasonably safe tools, machinery, and place to work does not go to the 
extent of a guarantee of safety to the employee, but does require that 
reasonable care and precaution be taken to secure safety; and this o~bli- 
gation, which is positive and primary, cannot be avoided by a delegation 
of it to others for its performance. The master's duty, though, is dis- 
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charged if he does exercise reasonable care in furnishing suitable and 
adequate machinery and apparatus to the servant, with a reasonably 
safe place and strucitures in  and about which to perform the work, and 
in  keeping and maintaining them in such condition as to afford reason- 
able protection to the servant against injury. R. R. v. Herbert, 116 
U. S., 642; Gardf ie~ v. R. R., 150 U. S., 349; R. R. v. Baugh, 149 U. S., 
368; Steamship Co. v. Merchafit, 133 U.  S., 375. This undertaking on 
the part of the master is implied from the contract of hiring (Hough v. 
R. R., 100 U. S., 213), and if he fails in the duty of precaution and 
care, he is responsible for an injury caused by a defect which is known 
to him and is unknown to the servant. R. R. v. McDade, 135 U. S., 
554." 

The Federal Employers' Liability Act has adopted the same rule, as 
it provides that the employer shall be liable for injury or death of the 
employee "resulting in whole or in part from the negligence of any of 
the officers, agents, or employees of such carrier, or by reason of any 
defect or insufficiency, due to its neglligence, in  its cars, engines, appli- 
ances, machinery, track, roadbed, works, boats, wharves, or other equip- 
ment." 

Whether the defendant knew of the defective adjustment of this lever 
with the ash-pan damper, or in the due exercise of care should have 

known of it, before it left the repair shop, which, in law, is the 
( 34 ) same thing, was a question for the jury upon the evidence, and 

i t  was so submitted by the court. 
There was sufficient evidence of negligence in causing or permitting 

the defect to exist. I f  the least degree of care had been used in the shop, 
i t  could have been removed and the consequent injury prevented. The 
presiding judge, in his charge, required a finding of such negligence by 
the jury before giving an affirmative answer to the first issue. H e  in- 
structed the jury, on this point, as follows: "This is not a case in which 
you can infer negligence from the simple fact that the plaintiff was 
injured, as contended by him;  but the burden is upon the plaintiff to 
show by the greater weight of the evidence that the defendant company 
was negligent, as alleged. The neglligence alleged is that the machinery 
used upon Engine 579 for controlling the ash-pan damper was defective, 
in  that it was adjusted so tightly that it made it unsafe to operate the 
lever in  raising and lowering said ash-pan upon this occasion." H e  also 
properly left the acts and conduct of the plaintiff in  handling the lever, 
if he did so, to be considered by the jury on the issue as to damages, his 
negligence, if any, being contributory, and his charge, in this respect, 
was a compliance with the act of Congress, which provides: "The fact 
that the employee may have been gui1,ty of contributory negligence shall 
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not bar a recovery, but the damages shall be diminished by the jury in 
proportion to the amount of negligence attributable to the employee." 

Before leaving the question of negligence, we should remark that 
defendant has assigned error in  the charge and refusals to charge, it 
being its fifth, sixth, and tenth assignments, but nowhere in the brief are 
they discussed, as is required by the rule of this Court, 164 N. C., 551, 
Rule 34: ('Exceptions in the record not set out in appellant's brief, or 
i n  suppork of which no reason or argument is stated or authority cited, 
will be taken as abandoned by him." The fifth, sixth, and tenith assign- 
ments are not considered or discussed separately in the brief, as they 
should be, if relied on, but only as parts of a group of assignments, viz. : 
"The second, third, fifth, slixth, and tenth assignments of error present 
practically the same question to the Court, Whether, under the 
facts in this case . . . he can recover for an injury caused by ( 35 ) 
the fact that the engine was not properly adjusted in the shops." 
The assignments, as thus presented, are faulty, in that it is assumed, as 
will appear from them when read in full, that plaintiff's duty was not 
only to '(inspect," but to repair or "adjust" the engine, if defective; 
whereas he testified that his duty was to "inspect" and "report." But 
the assignmenks, as stated, embracing five of them, relate only to the 
right to recover at all, and this question has been fully considered under 
the assignment to the refusal of a nonsuit. Under the rule, they cannot 
be otherwise considered here. 

The seventh assignment, to the refusal of the court to give an instruc- 
tion, cannot be sustained, as the facts recited therein would not, if found 
by the jury, defeat plaintiff's recovery, but are properly referable to the 
question of damages. 

The eighth and ninth assignments raise the question whether plain- 
tiff, at  the time of the injury, was engaged in interstate commerce. He  
was put in  charge of this engine, and his duty, as engineer, required him 
to  inspect i t  for the purpose of ascertaining whether it was in proper 
condition for its run from Spencer, N. C., to Nonroe, Va. I t  was in 
commission for the purpose of moving interstate traffic between those 
two points. I t  was not necessary to constitute it an instrument of inter- 
state commerce that i t  should have started on its journey. This engine 
was to be employed wholly in  interstate commerce, and has been so used 
since the day of the injury. The work of reparation had been finished 
in  the shops and the engine was run out on the track, preparatory to 
her next interstate journey. She had been thus used before, and her 
runs were merely suspended temporarily for the purpose of repairing 
her, after which the interstate runs would be resumed. Plaintiff was 
overlooking his engine, expecting to take i t  out that day or the next, to 
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Monroe, Qa. His work was done only in a preparatory stage of inter- 
state commerce, but was none the less a part of it. The case, in this 
respect, is governed by N.  C. R. R. v. Zachary, 232 U. S., 248, where the 

Court says : 
( 36 ) "It is argued that because, so far as appears, deceased had not 

previously participated in any movement of interstate freight, 
and the through cars had not as yet been attached to his engine, his 
employment in interstate commerce was still i n  futuro. I t  seems to us, 
however, that his acts in inspecting, oiling, firing and preparing his en- 
gine for the trip to Selma were acts performed as a part of interstate 
commerce, and the circumstance that the interstate freight cars had not 
as yet been coupled up is legally insignificant," citing Pedersen v. D. 1;. 
and W. R. Co., 229 U. S., 146; St. L. 8. F. and T.  R. Co. v. Seabe, 229 
U. S., 156. 

I n  this connection, the testimony of the d'efendant's witness, H. J. 
Heilig, becomes pertinent: "Engine 579 is now running between Spen- 
cer, N. C., and Monroe, Qa.; has been since the injury in regular 
service; may have been off for a few days at the time for local repairs; 
it was running between those points before the injury; one of the train 
engines operating between Spencer and Monroe; i t  was hauling com- 
merce between the two States, between Spencer, N. C., and M'onroe, Va." 

The trip to Salisbury or to Barber's Junction was for the purpose of 
testing the sufficiency of the engine to make the run, and was but a part 
of the work of inspection and preparation. 

Iblzlzois Central R. Co. v. Behrends, 233 U. S. (34 Sup. Ct. Rep., 646)) 
was a case where the carrier and the employee were both, at  the time of 
the injury, engaged in intrastate commerce, and although the engine in 
question was soon to be coupled to interstate cars, it was then hauling 
intrastate freight, and the Employers' Liability Act was held not to 
apply- 

For the reasons stated, we hold that the defendant Southern Railway 
Company, at the time of the injury, was engaged in interstate com- 
merce, and plaintiff was employed by it  in such commerce, so as to make 
the Federal Employers' Liability Act applicable to the case. The same 
reasoning applies to the North Carolina Railroad Company, lessor of its 
codefendant, as i t  authorized and is responsible for the latter's acts under 
its lelase, and is, therefore, engaged in commerce between the States, being 

itself a common carrier. The case of N. C. R. R. Co. v. Zachary, 
( 37 ) supra, also disposes of this point, for i t  was there held that the 

North Carolina Railroad Company was liable under said act as 
an interstate carrier, under facts and circumstances sim,ilar to those 
shown in the record. 
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The defendant did not plead assumption of risk, nor was any issue 
relating thereto tendered by it, or submitted by the court. This is 
necessary, under our practice and procedure, in  order to raise that ques- 
tion, as we regard i t  as a distinct defense, which must be pleaded and an 
issue thereon tendered by the defendant or submitted by the court of its 
own motion. Dorsett v. Manufacturing Co., 131 N. C., 254; Eplee v. 
R. R., 155 N. C., 293; Bolding v. R. R., 123 N. C., 614; West v. Tan- 
ning QO., 154 N. C., 44. 

I t  may be well to refer to  one other matter. The petition to remove 
the case to the Federal court, because of the diversity of citizenship, as 
between the plaintiff and the defendant Southern Railway, and the 
alleged fraudulent joinder of the North Carolina Railroad Company, a 
domestic corporation, was rightly denied, as a general allegation of 
fraud is not sufficient. There are no facts alleged which, if found to 
exist, would constitute a case of fraudulent joinder. The petition, on its 
face, must be sufficient in  this respect to raise the issue; and if i t  is, 
then the issue would be tried i n  the Federal court. But  the State court 
must first pass upon the sufficienlcy of the petition and decide for itself 
if i t  states a case for removal, before it is required to surrender its juris- 
diction. Lloyd v. R. R., 162 N. C., 485, and authorities cited; Herrick 
v. R. R., 158 N. C., 307; Hozcgh v. R. R., 144 N. C., 692; Rea v. Mirror 
Co., 158 N. C., 24. 

I f  we hold that the North Carolina Railroad Company is liable as a 
joint tort feasor, by reason of the use of its main tracks, wlith the siding, 
in interstate traffic, there could be no fraudulent joinder, as a plaintiff 
is entitled to join all who are liable to him for a joint tort, or to select 
among them whom he will sue. Hough v. R. R., supra. I t  was said in 
that case: "The plaintiff, or party aggrieved by the wrong, may make i t  
joint or several, at his election, and it is not open to the wrong- 
doer to complain of the election so made or to dictate how he ( 38 ) 
shall make his choice. I f  the injured party chooses to sue the 
wrongdoer jointly, he thereby declares that the tort shall be joint, and 
the law so regards it, without listening to or even hearing from the 
wrongdoer. And so it is when he sues them separately. His election 
finally determines what shall be the character of the tort, whether joint 
or several. This principle has controlled the courts in deciding upon 
applications for the removal of causes from the State to the Federal 
courts whenever i t  becomes necessary to inquire whether a separable 
controversy is presented as between the plaintiff and the non-resident 
defendant, or opposite party, of diverse citizenship." A strong authority 
is Torrence v. fJhedd, 144 U. S., 527, in which Justice Gray thus tersely 
stated the rule: "A defendant has no right to say that an action shall be 
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several which a plaintiff elects to make joint. A separate defense may 
defeat a joint recovery, but i t  cannot deprive a plaintiff of his right to 
prosecute his own suit to final determination in his own way. The 
cause of action is the subject-matter of the controversy, and that is, for 
all the purposes of the suit, whatever the plaintiff declares i t  to be in his 
pleading." The domestic corporation cannot lease its railway and permit 
its physical connection at both ends with other tracks laid by its lessee, 
for the more convenient and practical use of the latter's main line 
acquired from the lessor, without being responsible for torts committed 
in  the use of such lateral or side tracks. The construction of such tracks 
was manifestly contemplated by the parties to the lease, and what is 
authorized, expressly or by necessary implication, makes him who gave 
the authority responsible for any illegal exercise of it. Qui facit per 
alium, facit per se. 

We have discussed some of the questions not strictly before us on this 
appeal, because i t  was said, in the former opinion by this Court, that 
they were not finally settled, and as the facts have since been more fully 
developed, our opinion upon them should be more definitely and con- 
clusively stated. The intimation in its former opinion is now the final 
decision of the Court. 

There was no error in the several rulings of the court at the last trial. 
No error. 

Cited: Shaw v. Public-Service Corp., 168 N.C. 615; Horton v. R.R., 
169 N.C. 116; Sears v. R.R., 169 N.C. 453; Deligny v. Furniture Co.. 
170 N.C. 201; Hinson v. R.R., 172 N.C. 647, 648; Meadows v. Tele- 
graph Co., 173 N.C. 243; Moore v. R.R., 179 N.C. 643; Cobia v. R.R., 
188 N.C. 491; Hurt v. Mfg.  Co., 198 N.C. 4 ;  Hubbard v. R.R., 203 N.C. 
681; Nichols v. Trust  Co., 231 N.C. 160. 

JAMES 0. WPNN v. ANNA M. GRANT, ADMINISTRATRIX. 

(FiIed 20 May, 1914.) 

1. Principal and Agent-Limited Authority-Inquiry-Knowledge-Rati- 
fication. 

Where a special agent acts beyond his authority as such or a general 
agent acts beyond his ostensible powers, or there is a limitation put thereon 
of which the person dealing with him is put upon inquiry which would 
reasonably lead to linowledge that his powers were limited and that he 
was not authorized to act in the contemplated capacity as representing his 
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principal, the principal would not be bound unless he afterwards ratified 
the transaction by knowingly receiving and retainbing benefits thereunder, 
o r  otherwise. 

2. Same--Deeds a n d  Canveyances-Registration-Cancellation of Record 
-Innocent Purchaser. 

One dealing with a trustee in a deed of trust to secure borrowed money 
is fixed with notice of the terms expressed in the registered deed, and 
when it appears therein that  one of the notes it secures has not reached 
maturity, the cestui que trust is not bound by any transaction made in his 
behalf by the trustee as  his agent by which he agrees to take before ma- 
turity less than the amount specified in the note for its satisfaction and 
the cancellation of the deed of record; and his failure to produce the note 
when requested is evidence of his want of authority to thus act, sufficient 
to put the one dealing with him upon inquiry from which knowledge will 
be imputed. Hence, when under such circumstances a purchaser of lands 
has the trust deed thus canceled of record he is not a n  'innocent purchaser 
for value without notice of the mortgagee's right, and the latter is not 
bound by the act  of the trustee when he has not knowingly received a 
benefit therefrom, or has not otherwise ratified it. 

3. Principal and AgenGhtification-Knowledge. 
I n  order to bind a principal to the unauthorized acts of his agent by 

ratification, the ac t  of ratification by the principal must have been done 
with knowledge of the material facts. 

4. Same-Repudiation i n  Part .  
Where the principal has received no benefits from the unauthorized acts 

of his agent except those tha t  he was otherwise entitled to receive, his 
retaining these benefits does not alone amount to a n  act of ratification; 
and i t  is further held, under the circumstances of this ease, that  the doc- 
trine forbidding the principal to ratify the acts of his agent to the extent 
of the benefits he has received, and repudiate i t  a s  to its disadvantages, 
has no application. 

5. Appeal and  Error-Trials-Instructions-Verdict, Directing-Procedure 
-Rules of Court. 

I t  is not required that an exception to the direction of a verdict by the 
court upon the evidence should conform to the particulars of Rules 19 and 
34 of the Supreme Court regulating appeals, for i t  is analogous to instances 
of nonsuit, which require that the court examine into the pertinent evi- 
dence in the record. 

APPEAL by defendants f rom C'urter-, J., a t  October Term, 1913, ( 40 ) 
of BUNCOMBE. 

Action to recover t h e  amount  of a note  f o r  $1,750, secured b y  a deed 
of t rust ,  t o  cancel the  sabisfaction of the  deed of t r u s t  on the  record, 
which  was wrongfully entered by t h e  trustee, 3'. Rogers Grant ,  and  t o  
foreclose the deed of t rus t  by  sale of the  l and  described therein, under  
the  order  of t h e  court. T h e  salient facts  of the  case a r e  these: 
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I n  the early part of the year 1912 the defendants Mrs. Foraham and 
Mrs. Coachman, desiring to purchase a lot in the city of Asheville, N. C., 
where they intended to reside in the future, authorized Rev. M. Dickey 
to act for them in that behalf, and he in turn solicited the aid and 
assistance of Mr. Robert U. Garrett in making and completing the pur- 
chase. The place selected was the Pearson Cottage, on Victoria Road, 
in the city of Asheville, owned by Mrs. Bertha C. Welfley, at the price 
of $5,750, being a house and lot which had been sold by the plaintiff, 
James 0. Wynn, who lived in Atlanta, Georgia, but did a realty busi- 
ness in Asheville, on 22 April, 1911, to the said Mrs. Bertha C. Welfley, 
for the sum of $4,500, she paying $1,000 cash, and giving her two notes 
of $1,750 each, dated 22 April, 1911, the first to be paid on 22 April, 
1912, and the second on 22 April, 1913, and bearing interest at the rate 
of 6 per cent per annum, payable semiannually, on the first days of 
January and July. Mrs. Bertha C. Welfley and her husband, M. L. 

Welfley, made a deed of trust to F. Rogers Grant of Asheville, 
( 41 ) president of the H. F. Grant Realty Company, who was the 

plaintiff's realty agent in Asheville, to secure the balance due for 
the property. 

The purchase money for the house and lot sold to Mrs. Linnie Coach- 
man Eoraham and Mrs. Jeannette Dunlap Coachman by Mrs. Bertha C. 
Welfley and her husband, M. L. Welfley, was paid by them out of their 
own funds, by two checks for the sum of $2,875 each, sent to their brother- 
in-law, Rev. M. Dickey, and turned over to Robert U. Garrett, who in 
turn placed the same to the credit of his own account in the Battery Park 
Bank of Asheville, N. C., and against which he, on 22 March, 1912, drew 
a check, payable to the H. F. Grant R ~ a l t y  Company, for $5,709, the 
balance due the plaintiff, James 0. Wynn, by defendant Bertha C. 
Welfley and her husband, including the balance of the purchase money 
due Mrs. Bertha C. Welfley by Mrs. Foraham and Mrs. Coachman, after 
deducting some items of taxes and adding a small amount for furniture, 
and on that date delivered the said check to F. Rogers Grant, trustee, a 
part of the same to be paid over to the plaintiff, James 0. Wynn, in full 
of the balance of principal and interest due him by Mrs. Bertha C. 
Welfley and her husband as purchase money on said house and lot, and 
the remainder to be delivered to Mrs. Bertha C. Welfley in payment of 
the balance of purchase money coming to her from the said Linnie Coach- 
man Foraham and Jeannette Dunlap Coachman, purchasers of said prop- 
erty, which payment was accepted for said purpose by the said F. Rogers 
Grant, trustee. 

On 22 March, 1912, at the time of the making of the payment to F. 
Rogers Grant, trustee, by Robert U. Garrett, F. Rogers Grant went to the 
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office of the register of deeds of Buncombe County, where the deed of trust 
was recorded, and in  the presence of the register of deeds made the fol- 
lowing entry: "I acknowledg~ the full satisfaction of this deed of trust, 
this 22 March, 1912. F. Rogers Grant, Trustee. [Seal]" On the same 
day, 22 March, 1912, F. Rogers Grant, trustee, in the name of the H. F. 
Grant Realty Company, remitted to plaintiff, James 0. Wynn, at  Atlanta, 
Georgia, by check on the American National Bank of Asheville, 
N. C., the sum of $1,944 74, in full payment of the outstanding ( 42 ) 
purchase-money note of Bertha C. Welfley and M. L. Welfley for 
$1,750, due 22 April, 1912, together with the accrued interest thereon, and 
also the interest accrued to that date on the remaining outstanding pur- 
chase-money note of Bertha C. Welfley and M. I;. Welfley for $1,750, due 
22 April, 1913, neither of said notes being due at  said time, and only a 
part of the interest having accrued on each, the interest which had ac- 
crued since 1 January, 1913, not lneing due on either of said notes. But 
the outstanding Welfley purchase-money note of $1,750, due 22 April, 
1913, although paid to Grant by Garrett for payment to Wynn, was not 
remitted to Wynn, except the accrued interest up to 22 March, 1912, nor 
was the receipt thereof from Garrett acknowledged by Grant in making 
the partial remittance to Wynn, but instead thereof, in  his letter of trans- 
mittal, he asked whether Wynn would discount said note, implying 
thereby that it had not yet been paid to him, but that Welfley might pay 
it at any time if a discount -were allowed. To this Wynn replied, under 
date of 28 March, 1912, that he did not care to discount the said note of 
$1,750, due 22 April, 1913. until he could find a way to use the money, 
but would probably like to do so during the following summer, provided 
he could discount it on good terms. The balance of the payment by 
Garrett to Grant, trustee, for plaintiff, Jamcs 0. Wynn, was never turned 
over to him, either by Grant or by the H. F. Grant Realty Company, 
Grant dying soon thereafter, and his wife, Mrs. Anna M. Grant, qualify- 
ing as his administratrix. 

The plaintiff, James 0. Wynn, did not know that the amount of the 
note of the Welfleys, due 22 April, 1913, had been paid to F. Rogers 
Grant, or the Grant Realty Company, until after the death of Grant, and 
then discovered i t  accidentally. There was no evidence that any express 
authority was given by plaintiff to Grant or the Realty Company to 
collect the note. F. Rogers Grant died insolvent, and the Realty Com- 
pany is insolvent. The defendants are Anna M. Grant, administratrix 
of F. Rogers Grant, Mr. and Mrs. Welfley, Mrs. Coachman, and Mrs. 
Foraham. 

The judge directed the jury that, if they believed the evidence, ( 43 ) 
to answer all the issues in the negative, and accordingly the re- 
turned the following verdict : 
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1. Was F. Rogers Grant, by virtue of his office as trustee in the deed of 
trust, authorized to receive the money thereby secured and to release the 
same of record in advance of the maturity of the notes thereby secured? 
Answer: No. 

2. Was the said F. Rogers Grant and the 13. F. Grant Realty Com- 
pany, or either of them, the agents of the plaintiff, James 0. Wynn, and 
authorized as such to receive the money in payment of the notes secured 
by said deed of trust due and payable on 22 April, 1913 ? Answer : No. 

3. Were the defendants Jeannette Dunlap Coachman and Linnie 
Coachman Foraham innocent purchasers for value without any knowledge 
of any lack of authority or power or any alleged lack of power or author- 
ity in F. Rogers Grant, the trustee in  said deed of trust, to release said 
deed of trust of record? Answer: No. 

4. Are the defendants M. I;. Welfley and Bertha C. Welfley indebted 
to the plaintiff on the note due 22 April, 1913, and if so, in what amount? 
Answer: $1,750, with interest from 22 March, 1912. 

Judgment was entered upon the verdict, and defendants appealed. 

Merrimon, Armfield & Adaims for plaintiff. 
George A. Shuford, Rritt & Toms, Manning +& Kitchin and Thomas W. 

Varnon for defendant. 
/ 

T ~ A L K E R ,  J., after stating the case: The defendants contend that the 
plaintiff is not entitled to recover upon the remaining note for $1,750, 
and assign, substantially, five reasons in support of their position, as 
follows : 

1. Mrs. Coachnian and Mrs. Foraham were purchasers for value and 
without notice. 

2. F. Rogers Grant and the Grant Realty Company were general agents 
of the plaintiffs, or special agents, with full and ample authority to accept 

payment of the notes. 
( 44 ) 3. That the trustee was authorized and empowered to release the 

deed of trust. 
4. That the plaintiff ratified the action of Grant by accepting the pay- 

ment of the first note. 
5. That the defendants were fully protected by the record of cancella- 

tion. 
None of these grounds, in our opinion, is tenable. 
The defendants Mrs. Coachman and Mrs. Foraham could not, in any 

possible view, be bona ficle purchasers for value and without notice, and 
we do not clearly perceive upon what reaI ground this suggestion can be 
based. I f  the trustee, F. Rogers Grant, had entered satisfaction of the 
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debt and deed of trust upon the margin of the record before they bought 
from the Welfleys, they might be in a position to plead a bona fine pur- 
chase, in their protection, if they bought for value and without notice of 
the unauthorized and wrongful satisfaction of the deed of trust by the 
trustee, though we do not decide that the plea could even then be available, 
as the question is not now before us, the fact being that they paid the 
money to Grant by their agent, Garrett, who saw him satisfy the deed, 
and who knew, at  the time, that at  least one of the notes secured by i t  
was not then due, and if he had taken the slightest pains to examine the 
deed, he would have discovered, at  once, that neither of the notes was due, 
and one of them would not mature for more than a year. Garrett, the 
agent, did not demand the production of the notes, so as to ascertain if 
Grant had the requisite authority to collect them and satisfy the deed of 
trust, but he injudiciously paid the money to him without the slightest 
inquiry into the facts, when it was so very easy to haye made one. I t  
should have occurred to any man of ordinary business judgment and 
prudence to make such an inquiry, and why it was not done does not 
appear, except that he relied implicitly upon Grant's virtual representa- 
tion that he had the authority, and his blind trustfulness has caused the 
whole trouble, and an unmerited injury and loss to his principals. But 
they must bear it, and not the plaintiff, who in no way contributed to it, 
and who, so far as the case shows, was without fault. I f  Garrett 
did not have actual notice of sufficient facts to put him on his ( 45 ) 
guard, he had what is equivalent to it, the means of knowledge, or 
constructive notice. Information of all the facts was easily within his 
reach, but he made no effort to acquire it, and his principals must suffer 
for his neglect. Qui facit per alium, facit per se. "Constructive notice 
from the possession of the means of knowledge will have the effect of 
notice, although the party was actually ignorant, merely because he would 
not investigate. I t  is well settled that if anything appears to a party 
calculated to attract attention or stimulate inquiry, the person is affected 
with  knozvledge of all the inquiry would have disclosed." Bunting v. 
Ricks, 22 N. C., 130; Le Neve v. Ile ATeve, 2 White and Tudor's Leading 
Cases in Equity, 144; Wittkowsky v. Gidney, 124 N.  C., 437 ; Blackwood 
v. Jones, 67 N.  C., 54; May v. Hanks,  62 N.  C., 310; McIver v. Hardware 
Co., 144 N.  C., 478. The rule is thus put in Wilson v. Taylor, 154 N .  C., 
811 : "A party who may be affected by notice must exercise ordinary care 
to ascertain the facts; and if he fails to investigate when put upon in- 
quiry, he is chargeable with all the knowledge he would have acquired if 
he had made the necessary effort to discover the truth," citing Hulbert v. 
Dozlglass, 94 N.  C., 122; Bryan 21. Hoclg~s,  107 N .  C., 492, and other 
cases supra. 
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WYNK ti. GRANT. 

Garrett knew that one note was not due, and could have ascertained all 
the other material facts-want of possession of the notes by Grant, etc., 
but he was not at  all diligent. As said in McIcer v. Hardware Co., supra, 
at p. 489 : "The very circumstances of the case imply full notice to it of 
all the facts necessary to charge it with liability"; and so it is here as to 
Garrett. 

I t  has been held by this Court that where a mortgage (or deed of trust) 
is registered upon a proper probate, it is notice to all the world of the 
existence of the mortgage, of its contents, and of the nature and extent of 
the charge created by it. When a party is put upon inquiry, he is pre- 
sumed to have notice of every fact and circumstance which a proper 

examination would enable him to find out. I james v. Gaither, 93 
( 46 ) K. C., 358. See, also, Loan Sssociation v .  illerritt, 112 N .  6.) 243; 

Collins c. nar is ,  132 N. C., 112;  l icmochan c. Durham, 12 
L. R. A., 41. 

The agency of the trustee named in a deed of trust is restricted to the 
specific duties and pomers given by the terms of the deed, unless enlarged 
by express grant or by inference from special facts and circumstances. 
S.Trooc7cock v. Merrinzon, 129 S. C., 731. 

The rery circumstances of the case imply full notice to Garrett of the 
essential facts which would h u e  caused a reasonably prudent man to 
require a production of the note or satisfactory reasons for its nonpro- 
duction. I f  he had only made his check payable to the plaintiff, it would 
have prevented the consummation of the fraud upon his principals by 
Grant. Cut  there was not the least precaution taken by him. H e  took 
Grant too much at haphazard and upon trust that he was clothed with 
due authority. I t  was what Sir William Blackstone calls "happy-go-lucky 
carclessness.') Unfortunately, he found too late that his excessive confi- 
dence had been betrayed. But the consequences of all this failure to 
exercise care must not be visited upon the plaintiff. 

The second proposition of defendants is equally untenable. Grant %-as 
not the general or special agent of the plaintiff to accept payment of the 
notes and satisfy the deed of trust on the record. He  had no express 
authority, but, on the contrary, it had been denied to him, when plaintif?, 
in reply to the request that he discount the last note, refused to do SO, but 
told him that he might consent to it the next summer. So he had no 
express authority, and there is no evidence of any implied authority. 

There is a general principle that  hen one deals with an agent, it 
behooves him to ascertain correctly the scope and extent of his authority 
to contract far and in behalf of his alleged principal, for under any other 
rule, it is said, every principal would be at the mercy of his agent, how- 
ever carefully he might limit his authority. 
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The power of an agent is not unlimited unless in some way i t  either 
expressly or impliedly appears to be so, and the person who pro- 
poses to contract with him as agent for his principal should first ( 47 ) 
inform himself where his authority stops or how far  his commis- 
sion goes, before he closes the bargain with him. Biggs v. Insurance CO., 
88 N.  C., 141; Ferguson v. Manufacturing Co., 118 N. C., 946. 

The principal is held to be liable upon a contract duly made by his 
agent with a third person: (1) When the agent acts within the scope of 
his actual authority. ( 2 )  When the contract, although unauthorized, has 
been ratified. (3) When the agent acts within the scope of his apparent 
authority, unless the third person has notice that the agent is exceeding 
his authority, the term "apparent authority" including the power to do 
whatever is usually done and necessary to be done in order to carry into 
effect the principal power conferred upon the agent and to transact the 
business or to execute the commission which has been intrusted to him; 
and the principal cannot restrict his own liability for acts of his agent 
which are within the scope of his apparent authority by limitations 
thereon, of which the person dealing with his agent has no notice. The 
principal may also, in certain cases, be estopped to deny that a person is 
his agent and clothed with competent authority, or that his agent has 
acted within the scope of this authority which the nature of the particular 
transaction makes it necessary for him to have. Tiffany on Agency, 180 
et seq.; Biggs v. Insurance Co., supra; Bank v. Hay,  143 N. C., 326; 
Brit tain v. Westhall, 135 N. C., 495 ; Szvindell v. Latham, 145 N. C., 144. 

We said more recently in Latham v. Piclds, 163 N.  C., 356: "The prin- 
cipal is bound by all the acts of his agent within the scope of the authority 
which he holds him out to the world to possess, although he may have 
given him more limited private instructions, unknown to the persons 
dealing with him; and this is founded on the doctrine that where one of 
two persons must suffer by the act of a third person, he who has held that 
person out as worthy of trust and confidence, and as having authority in 
the matter, shall be bound by it. Carmichael v. Buck,  10 Rich. Law, 332 
(70 Am. Dec., 226) ; Story on Agency, sec. 127. 'Where a person, 
by words or conduct, represents or permits it t o  be represented ( 48 ) 
that another person is his agent, he will be estopped to deny the 
agency as against third persons who have dealt, on the faith of such repre- 
sentation, with the person so held out as agent, even if no agency existed 
in fact.' Trollinger v. Fleer, 157 N .  C f . ,  81 ; Metzger v. Whitehurst, 147 
N. C., 171. These cases fairly illustrate this doctrine and define its 
limits." 

But there is no evidence to bring the case within any of these principles. 
Grant was not expressly authorized to act for plaintiff in collecting the 
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money and canceling the deed of trust, nor did the latter hold him out, 
by any act or conduct of his, as possessing any such authority, and there 
was nothing that should reasonably hare  induced the defendants to  have 
supposed that  he xi7as clothed n i t h  such a power. That  Grant had sold 
real estate for him, or collected rents, was not sufficient for the purpose. 

The facts, as they appear in the record, are gorerned absolutely by the 
leading case of Smith u. KTdd, GS K. Y., 130 (23 Am. Rep., 151). These 
propositions established therein are taken from the headnote, which states 
them with accuracy: 

I. Payment of money due on m i t t e n  security, to an  agent who has not 
either possession of the security or express authority to receive such 
money, is not good, and the principal may compel the debtor to  pay i t  
again. 

2. The facts that a loan is made through the agent, and that  he has 
collected the interest, and that  he has, in special cases, been authorized 
to collect the principal of particular mortgages, are not evidence of gen- 
eral authority to collect moneys due his principal, and one who pays to 
him the amount of a mortgage. ~vithout his having the mortgage in his 
powemion, does so a t  his own rlsk. 

3. Even though all agent has authority to receive payment of an  obli- 
gation, this does not authorize him to receive payment before it is due. 

The Court said more particularly, and with closer application to facts 
like ours : "If money be due on a written security, i t  is the duty of 

( 49 ) the debtor, if he pay to an  agent, to see that  the person to  whom 
he pays it is in possession of the security. F o r  though the money 

inay have been adx~anced through the medium of the agent, yet, if the 
security do not remain in his possession, a payment to  him will not dis- 
charge the debtor. Henn v. Conisb~j, 1 Ch. Cas., 93, note. And even the 
agent being usually employed in  the receipt of money does not in this 
instance constitute such authority as will serve the debtor. I t  has been 
so held in respect to money paid upon a bond to  one who usually received 
money for the obligee, but who had not the custody of the bond in question 
(Gernrcl v. Bnkcr, 1 Ch. Cas., 94))  and even where the obligor had for 
several years paid the interest and part  of the principal to a n  agent of 
the lender throngh u.11on1 the, money had Seen borrowed, who had not the 
pomession of the bond, but had regularly paid the money over to the 
obligee except the last payment, the obligor was adjudged to pay the last 
sum over again. Fo r  i t  was held, notwithstanding the hardship of the 
ca:e, that  the circumstances of the agent's having before received the 
interest and part  of the principal did not imply that  he had any authority 
to receive i t ;  but as long as he had paid it over, all was well, and any 
other might have carried it to the creditor as well as he. Wolstenholm v. 
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Duvies, 1 Freem. Ch., 289. I n  this case the master of the rolls said that 
it was the constant rule of that court that if the party to whom the se- 
curity was made trusted the security in the hands of the scrivener, pay- 
ment to the scrivener was good payment; but if he took the security into 
his own keeping, payment to the scrivener would not be good payment, 
unless it could be proved that the qcrivener had authority from the party 
to receive it, and that such authority could not he implied from the fact 
that the scrivener had previously received principal which he had paid 
over to the obligor," citing Story on Agency, sees. 98 and 104; Curtis v. 
Drought, 1 Molloy, 487 ; Williams v. Walker, 2 Sandf. Ch., 325 ; Double- 
day 1 1 .  Kress, 50 N. IT., 410. And in Tappan v. Morseman, 18 Iowa, 500, 
the doctrine is thus stated by Judge Dillon: "So that i t  may be laid down 
as a general rule that if a debtor owing money on a written security 
pays to or settles with another as an agent, i t  is his duty, at his ( 50 ) 
peril, to see that the person thus paid or settled with is in posses- 
sion of the security. I f  not thus in possession, the debtor must show that 
the person to whom he pays or with whom he settles has special authority, 
although for some reason not in possession of the security." That case 
was cited with approval in Security Co. I?. Graybeal, 85 Iowa, 543 (39 
Am. Rcp., 311), which is a very instructive case, and closely resembles 
this one. See Crane Co. v. (Y*ruenezunld, 120 N. Y., 274 (17 Am. St. Rep., 
643) ; Dirron v. W ~ i y h t ,  24 Am. Rep. (Miss.), 677; Knife  Co. v. Bank, 
19 Am. Rep. (Conn.), 517; Doubleday v. Kress, 10 Am. Rep. (N. Y.), 
502; Jummel v. Mann. 56 N. E. Rep., 161; Lenoir v. DuHoe, 41 N. W. 
Rep., 962; insurance Co. v. Eldridge, 102 U.  S., 545; 2 Jones on Mort- 
gages, 957. 

To make the application of these authorities to our case plain, we recite 
a part of the evidence. 

M. L. Welfley testified: "I authorized Mr. Garrett to witness the 
release of the deed in  trust, and I notified Mr. Grant to pay to my wife 
the purchase money, less, of course, the deed of trust and the taxes, what- 
ever taxes were due on the property. I asked at the time for the notes. 
I asked Mr. Grant. I saw him the day the deal was to be closed; at least, 
he told me that Mr. Garrett would pay him, and I said, 'How about the 
notes? Have you the notes?' And he read me a letter purporting to be 
from Mr. Wynn (the letter incorporated in Mr. Wynn's deposition). H e  
said he could not deliver the notes, as Mr. Wynn was in California, and 
that he, Mr. Wynn, could not return the notes to me until he returned to 
Atlanta, as no one had access to his safety-deposit box." The letter 
referred to is that of the plaintiff to Grant, dated 28 March, 1912, in 
which Grant is informed that Wynn will not discount the last note for 
$1,750, and certainly not until the next summer. And after all this, 
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Garrett handed the check to Grant "as the agent of Welfley, believing 
that  he was the agent of TVynn," and so he testified. Not only did they 
fai l  to  require the production of the notes, or -mitten authority from 
T'Jynn, or to make the check payable to him, but one of them was actually 

notified that  he did not have the notes in  his possession, and if 
( 51  ) Grant read the letter correctly to Welfley, the latter was fully noti- 

fied that TTynn had refused to accept payment and surrender the 
note. I f  he misread the letter to him, i t  was not Wynn's fault, but the 
result of his nlisplaced confidence in Grant. I t  will be observed that  
plaintiff, instead of holding out Grant as har ing  the requisite authority, 
was withholding i t  by refusing to accept the proposal for the discount 
and present payment of the note. As said in  a similar case: "He had in 
his on7n hands the means of absolute protection. H e  had only to  see to i t  
that  he received his note when he paid his money. I f  he neglected this 
simple requirement, demanded not more by the law than by common pru- 
dence, he paid a t  his peril, and if loss occurs, he must bear it. One party 
or the other must suffer, and he, being the party in  fault, must bear the 
burden." I Io l l i ?~gskead  v. Globe In  m s t m e n t  Co., 4 2  L. R. A. at  p. 664, 
and the well-considered opinion in that  case (on rehearing) is an  author- 
i ty  strongly supporting the viev- of the law that  should control our deci- 
sion upon the uncontrorerted facts of this case. See, also, a cogent state- 
ment of the principle in Dunlap's Paley on Agency, p. 2 7 4 ;  Smith v. 
R n n k ,  29 1;. R. ,4. (N. S.), 576 ; S w i f t  c. B a n k ,  114 Fed. Rep. (C. C. A), 
6.13; S c o t t  7,. T a y l o r ,  58 So. Rep., 30; R ~ o n s  z.. ~ V e d e l k a f e n ,  62  N. E. 
Rep., 239; F o r t u n e  v. StocX.fon, 65 N.  E. Rep., 367; i l l i l l e ~ ~  v. iWitchel1, 
52 S .  E. Rep., 478. 

111 S m i t h  2). Hanil., supra,  the Court, in stating a case in material 
respects like this. says: "If the d~fendan t  debired to have the cattle re- 
leased from the lien of the mortgage, he should have required the produc- 
tion and cancellation of the note the mortgage was given to secure. 
Instead of doing this, he remitted the money to pay the mortgage debt to 
XcXllister & Co., in the confidence that  they would apply it to that  pur- 
pose. His  confidence was misplaced. They had before that  sold and 
transferred the note to the h la in tiff. They did not apply the money to 
its payment. but, instead, applied it to their osvn use, and wrongfully 
executed a release of rhe mortgage that  is of no  value against the plain- 

tiff." 
j 5 2  ) The Court held in  H u g h e s  v. C l i f t o n ,  41 So. Rep. (Ma . ) ,  998, 

that  it was gross negligence for a debtor to  pay to a supposed agent 
to collect, without calling for the notes and mortgage and having them 
produced, citing Srnifh v. Z i d d ,  supra ,  and also H a i n e s  v. P o h l m a n ,  25 
N. J .  Eq., 183, where it, was held : "The inference in  such case is founded 
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on the custody of the securities, and i t  ceases whenever they are with- 
drawn by the creditor; and i t  is incumbent upon the debtor who makes 
payment to the attorney or agent, relying upon such inference, to show 
that the securities were in his possession on each occasion when the pay- 
ments were made." 

The Court held in Dibble v. Low, 80 S. E. (Ga.), 998, that when the 
maker of a note pleads that he has paid the amount due thereon to one 
authorized to collect i t  for the payee, he assumes the burden of showing, 
not only that he has paid the money, but that it was paid to the person 
authorized to receive it, or that i t  actually reached the holder's hands. 
Tiffany on Agency, pp. 212, 213; Hollingshead v.  Investment Co., supra, 
and cases cited; V a r d  v. Smith ,  7 Wall. (U. S.), 447 (19 L. Ed., 207) ; 
Pease v. Warren,  29 Mich., 9 ; Murphy 1;. Barnard, 162 Mass., 72. 

We think the principle which we have stated, and as settled by the 
authorities cited, is fully sustained by this Court in the case of Loan 
Association v. Merritt, 112 N.  C., 243, where i t  appeared that the pur- 
chasers of the equity of redemption from the mortgagor paid the amount 
of the bonds secured by the mortgage to the mortgagee or original holder 
of them, who had assigned the same to a third party, without any inquiry 
by the purchaser of the equity as to the ownership or possession of the 
bonds at  the time of the payment and without requiring their production 
or sufficient excuse or reason for not poducing them. The payment was 
held not to be good against the real holder. 

The trustee could not enter satisfaction until the money was paid, and 
his act was void as to the plaintiff, who held the unpaid note, as he acted 
without his authority and exceeded his powers, as defined in the deed. 
Woodcock v. Merrimon. 122 N .  C., 731 ; 27 Cyc., 1417 ; Pingrey on 
Mortgages, 1225 ; Devlin on Deeds, sec. 710a. The following cases ( 53 ) 
are similar to the one at bar, in this respect: Weldon v.  Tallman, 
67 Fed. Rep. (C. C. A.), 986; McPherson v. Rollins, 107 N. Y., 316; 
Hirsch v. Toxier, 143 N. Y., 390 (42 Am. St. Rep., 729). This principle, 
as to the invalidity of the cancellation, applies in this case, at  least, as 
there is no one who can claim to be a bona fide purchaser for value and 
without notice, as we have shown. 

There was no ratification of Grant's acts by the plaintiff. He  had no 
knowledge of the facts and circumstances, which is an  essential element 
of a binding ratification. Johnson v. Royster, 88 N. C., 194; Story on 
Agency, sec. 243; Owings v. Hall, 9 Peters (U. S.), 607; Tiffany on 
Agency, pp. 61 and 72, where he says: "Since ratification rests upon 
assent, to be binding i t  must, as a rule, be made with full knowledge of 
all the facts necessary to an intelligent exercise of the right of election. 
W o  doctrine is better settled on principle or authority than this, that the 



I N  THE SUPREME COCRT. [ l 6 6  

ratification of the act of an agent previously unauthorized must, in order 
to bind the principal, be with full knowledge of the material facts. I f  
the material facts are either suppressed or unknown, the ratification is 
invalid, because founded on mistake or fraud.' Hence, if the principal 
has ratified upon insufficient knowledge, he may, as a rule, after he is 
informed of the facts, disaffirm. Knowledge of the facts, however, is 
sufficient; knowledge of their legal effect is not requisite." 

Plaintiff did not know that Grant had received the money for the last 
note until after the latter's death, and, besides, he had refused expressly 
to discount the note. 

The rule that the principal must ratify all or none of what his pre- 
tended agent has done, and that he cannot ratify that part which is bene- 
ficial and reject that which is not, does not apply, for one reason, at  least, 
and that is, because Grant and the Realty Company had become insolvent, 
and he could not be placed in s t a i ~ ~  quo, and, further, because when he 
acquired knowledge, the first note had matured and he was entitled to 
have it paid, and consequently had the right to retain what he had 

received in payment of it. 
( 54 ) I t  is a general and just rule that when a loss has occurred which 

must fall on one of t ~ o  innocent persons, it shall be borne by him 
who occasioned it, even without ally moral wrong or positive fault charge- 
able to him, and more especially so, if there is bad faith or even a lack of 
due care on his part, which caused the misfortune. 

This is a case of great and peculiar hardship, and one which we would 
gladly relieye against in behalf of the defendants, were it possible, con- 
sistent with the maintenance of sound and important principles of law 
and rules of equity, and with dispensing justice to the equally innocent 
creditor, who has as  just and meritorious a claim upon our favorable 
consideration. The case is not one where, if one of two innocent persons 
must suffer from the wrongful act of a third, the defendants should be 
relieved from the consequences of their payment to the wrong party, as 
the plaintiff, who is the owner of the note, was not the cause of their 
making the payment and did not induce them to make it, but they acted 
solely upon their own supposition, without due inquiry and care, that 
Grant had the authority to collect the money. I t  mould be grievous hard- 
ship and illjustice to the plaintiff, and establish a new and oppressive rule 
of liability in the lam-, should we decide otherwise. The charge of the 
court was correct. 

No error. 

PER CURIAM. Plaintiff in Wynn v. Grant moved to dismiss or affirm. 
The motion is based upon two grounds: (1) Failure to comply with 
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SCHAS v. INSURANCE Co. 

Rule 19 as to assignments of error. (2)  Failure to file briefs in accord- 
ance with Rule 34. The exceptions relied on are to the charge of the 
judge on the several issues directing the jury to answer the issues in  a 
certain way, if they believe the evidence. This presents substantially the 
same question raised by allowing a motion to nonsuit, as it requires a 
review of the evidence, and we have uniformly held that it is sufficient to 
except and assign error when a nonsuit is allowed. 

I n  analogy to this ruling, the motion to dismiss upon this ground must 
be denied. The penalty for failure of brief when filed to comply 
with the new rules is that the Court will not consider exceptions ( 55 ) 
not discussed according to the rules. The case of Porter v. Cigar 
Box Co., 164 N. C., 396 (80 S. E., 443), has no application to this record. 

Motion denied. 

Cited: Powell v. Lumber Co., 168 N.C. 638; Robinson v. B.  of L. F. & 
E., 170 N.C. 549; Furniture Co. v. Bussell, 171 N.C. 485; Brimmer v. 
Brimmer, 174 N.C. 440; Mfg. Co. v. McPhail, 179 N.C. 386; R. R. v. 
Comrs., 188 N.C. 267; Cunningham v. Long, 188 N.C. 614; McCall v. In- 
stitute, 189 N.C. 781; Hooper v. T m s t  Co.., 190 N.C. 426; Mills v. Kemp, 
196 N.C. 314; Bank u. Liles, 197 N.C. 418; West v. Jackson, 198 N.C. 
694; Morris v. Y & B Corp., 198 N.O. 718 ; Bank v. Trust Co., 199 N.C. 
585; Austin v. George, 201 N.C. 381; Hargett v. Lee, 206 N.C. 539; 
Ins. Co. a. Dial, 209 N.C. 350; Dorman v. Goodman, 213 N.C. 410; 
Barrow v. Barrow, 220 N.C. 72; Ins. Go. v. Knox, 220 N.C. 732; Blank- 
enship v. English, 222 N.C. 92; McLain v. Ins. Co., 224 N.C. 840; Tuttle 
v. Building Co., 228 N.C. 511. 

(Filed 20 May, 1914. ) 

1. Insurance, Lif-Application-Questions Answered-Interpretation. 
The application of the insured and the policy of life insurance issued 

thereon should be construed together; and every question in the applica- 
tion specifically bearing upon the insurable condition of the applicant 
should be fairly, and at  least substantially, answered by him, so that the 
insurer may obtain the desired information upon which to decide whether 
or not to accept the risk and issue the policy. 

2. SameMater ia l  Representations-Fraudulent Intent. 
Every fact which is untruly stated or wrongfully suppressed in the 

application for a policy of life insurance must be regarded as material, if 
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the knowledge of it in the one case or ignorance of it in the other would 
naturally or reasonably influence the judgment of the insurer in issuing 
the policy, or in estimating the degree or character of the risk, or in fixing 
the rate of premium, irrespective of the question of a fraudulent intent on 
the part of the applicant, the correctness of the statement, when called in 
question, being for the determination of the jury. Revisal, see. 4808. 
Bruant 2;. Insurance GO., 147 N. C., l S l ,  cited as controlling. 

3. S a m e - T r i a l s ~ u e s t i o n s  for Jury-Questions for Court. 
In his application for a policy of life insurance the deceased represented 

he had not been under the care of a physician within two years; that he 
was a t  that time in good health; and there was evidence tending to show 
that both these answers were false, and that the insured had, within that 
period, and up to the time of his application, been suffering from a serious 
ailment, attended with nervous derangement and indigestion, the result of 
his own evil habits and self-abuse, and which, increasing in intensity, 
resulted in his suicide: IIeld,  it  was for the jury to determine, upon the 
evidence, m~hether the representations were false in the manner stated; 
and if so, the policy would be avoided as a matter of law, without reference 
to a fraudulent intent of the insured in making them. 

( 56 ) APPEAL by defendant from Carter, J. ,  a t  September Term, 
1913, of BUNCOMBE. 

This i s  a n  action upon a policy of insurance issued 8 January,  1912, 
by defendant to L e ~ ~ i s  Schas, for the benefit of h is  mother, the plaintiff, 
Fannie Schas. Lewis Schas died about 3 September, 1912. Defendant 
alleged tha t  he committed suicide, and that he obtained the said policy 
by falsely representing to the defendant that, a t  the time of its delivery, 
he was then i n  good health, whereas he was suffering from a serious 
ailment, attended with nervous derangement and indigestion, which was 
the result of his own evil habits, practices, and abuse of himself; and, 
further, tha t  he falsely represented that  for two years immediately pre- 
ceding the time of his medical examination he had not consulted a phy- 
sician, or been under a physician's care, whereas he had consulted a phy- 
sician and been under his care for serious ailments and disturbances of 
his  health. T h a t  by these false representations defendant was induced 
to issue the policy, and that by reason thereof it was and is void, and 
plaintiff is, therefore, not entitled to recover thereon. 

There was evidence that the insured had been afflicted with a nervous 
disease resulting from self-abuse, which increased in its intensity until 
he died. We need not consider the issue as to suicide, but only the one 
as to the false representation. 

I n  respect to tha t  issue, the court charged the jury, i n  part, as follows: 
"1. A fraud or deception may be perpetrated as well by intentional 

concealing as by  a n  active, affirnlative deception. I n  this  case i t  would 
not be sufficient to establish fraud for the defendant to show that  the 
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facts mere not as stated in  the application for insurance, nor yet would 
i t  be sufficient if the defendant went further and showed that the appli- 
cant knew that the facts were different; they would have to go still 
further and shov that the facts that were not stated were ma- 
terial, and that they were knom~n to the applicant to be material, ( 57 ) 
and that he purposely withheld them from the company with 
knowledge of the materiality, for the purpose of deceiving and mislead- 
ing the company. 

"2. Although you may find from the evidence in the case, wherever 
i t  comes from, that the defendant mas addicted to a practice that had 
seriously undermined his health, and that that fact was not disclosed to 
the company, in order to constitute a fraud, it would be necessary that 
the applicant, Lewis Schas, should have known that the matter was a 
serious matter, and that he intentionally withheld the fact from the 
company mith the intention of misleading and deceiving the company. 

"3. I n  other words, he must have practiced an intentional deception 
upon the company, either by making statements to the company which 
he knew to be false or by intentionally withholding from the company 
facts which he knew to be material. I f  he did either of these things, and 
the company relied upon the information furnished by him and was 
thereby induced to enter into this contract, why i t  would be a fraud." 

There was a verdict for the plaintiff, and defendant appealed from 
the judgment thereon. 

X a r k  W .  Brown for p l a i n t i f .  
Bourne ,  P a r h e r  & N o r r i s o n  and T h e o .  F. Davidson for defendant .  

WALKER, J., after stating the case: This case has been tried upon the 
wrong theory. I t  is a mistake to suppose that a false representation of 
a material fact will not vitiate the policy unless it involves actual fraud 
or moral turpitude. This is not the rule we have adopted in such cases. 
We need not inquire whether there was a moral or intentional wrong, 
for if the representation made in the application was false and material, 
and the jury so find, and the company was ignorant of its falsity, and it 
is such representation as would have influenced the action of the com- 
pany upon the application, in regard to whether or not it will grant the 
insurance, it will vitiate the policy, unless the company has in 
some way n a i ~ e d  the benefit of it by its conduct and with knowl- ( 58 ) 
edge of the facts. '(A false representation avoids a contract of 
insurance when material, and wholly without reference to the intent 
mith which it is made, unless i t  is otherwise provided by statute." Vance 
on Insurance, p. 269. We need not inquire whether this rule is too 
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broadly stated by Mr. Qance, as it applies, with the meaning intended by 
him, to the facts of this case, and i t  has been stated by this Court sub- 
stantially in the same terms. Every fact which is untruly stated or 
wrongfully suppressed must be regarded as material, if the knowledge or 
ignorance of it mould naturally and reasonably influence the judgment 
of the underwriter in making the contract at all, or in estimating the 
degree or character of the risk, or in fixing the rate of premium. 16 A. 
and E. Enc. of Law (2 Ed.), 933; Qance on Insurance, 284. This defi- 
nition was adopted by us in Fishblate v. Fidel i ty  Go., 140 N.  C., 589, 
and has since been approved several times, and is also the definition of 
other courts. B r y a n t  v. Insurance Co., 147 N.  C., 181; Alexander v. 
Insurance Co., 150 S. C., 536; A n n u i t y  Co. v. Forrest,  152 N. C., 621; 
A. L. Insurance Co. v. Conway ,  75 S. E. (Ga.), 915; Maddox v. Insur-  
ance Co., 65 S .  E., 789; T a l l y  v. Insurance Co., 111 Va., 778; Penn.  144. 

L i f e  Insurance Co. v. N .  S .  and T r u s t  Co., 38 L. R. A. (N. S.), 33; 3 
Cooley's Briefs on Insurance, p. 1953 ; Vance on Insurance, pp. 267, 269. 

I t  may be stated as a general rule that where, in an application for 
insurance, a fact is specifically inquired about, or the question is so 
framed as to call for a true statement of the fact, or to elicit the infor- 
mation desired, reason and justice alike denland that there should be a 
full and fair disclosure of the fact, or at least a substantial one. 3 
Cooley's Briefs on Insurance, p. 2009 (d).  Our case is not essentially 
different from Alexander v. Insurance Co., supra, in which the Court 
said: "The company mas imposed upon (whether fraudulently or not is 
immaterial) by such representations, and induced to enter into the con- 
tract. I n  such case i t  has been said by the highest court that, 'Assuming 
that both parties acted in good faith, justice would require that the 

contract be canceled and premiums returned.' Insurance Co. v. 
( 59 ) Fletcher, 117 I;. S., 519, citing B r y a n t  v. Insurance Co., s u p m ,  

as decisive of the question. Our statute, Revisal 1905, sec. 4808, 
affirms this view, for while it declares that all statements in an applica- 
tion for insurance shall be construed as representations merely, and not 
as warranties, it further provides that no representation, unless material 
or fraudulent, shall prevent a recovery, the meaning of which plainly is 
that a material representation shall avoid the policy if sit is also false 
and calculated to influence the company, without notice of its falsity, in 
making the contract at  all, or in estimating the degree and character of 
the risk, or in fixing the premium. B r y a n t  v. Insurance Co., supra. Our 
case is well within this rule. 

I t  is not necessary, as said in Bishblate's case, that the act or conduct 
of the insured, which was represented by him in the application, should 
have contributed in some way or degree to the loss or damage for which 
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the indemnity is claimed. Whether it was material depends upon how, 
if at  all, it would have influenced the company in the respect we have 
just stated. The determining factor, therefore, in such case is whether 
the answer would have influenced the company in deciding for itself, 
and in its own interest, the important question of accepting the risk, 
and what rate of premium should be charged. The questions generally 
are framed with a view to estimating upon the longevity of the appli- 
cant, and any answer calculated to mislead the company in regard thereto 
should be considered as material. There are some contingencies that 
cannot be provided against, but the company is entitled to have a fair 
and honest answer to every question which will enable it to exercise its 
judgment intelligently and to have the necessary information as a basis 
upon which to make its calculations, although its beat deduction there- 
from may only approximate the actual result in the partdcular case. 
3 Cooley7s Briefs on Law of Insurance, pp. 1952, 1953 ; Insurance Co. c. 
Conway,  11 Ga. App., 557. The applicant is required to act in the ut- 
most good faith in gjuing the information. Insurance Co. v. Conway,  
supm. 

I11 life insurance it is important for the company to know the ( 60 ) 
individual history and characteristics of the applicant, his idio- 
syncrasies, or the peculiarities of his mental and physical constitution or 
temperament, and his envirmment at the time of his application. I n  nc 
other way could the risk or hazard be well determined or the premium 
fixed. I s  he weak in body or in mind? and if so, to what extent and in 
what particular way, and what are his inherited traits or the mental and 
physical characteristics of his progenitors? The inquiry must be not 
only individual, but ancestral, and the investigation searching as to his 
past life and future intentions, as experience has shown, in order to make 
anything like a reliable estimate of the risk incurred. And his habits 
and surroundings are also to be known, considered, and weighed. Has 
he been exposed to any contagious, infectious, or trans~missible disease, 
is a perfectly legitimate inquiry. Does he propose to change his resi- 
dence, so that his exposure to climatic or other diseases will be greater 
and the hazard correspondingly increased? These and many other ques- 
tions of like kind any prudent man engaged in the business of life insur- 
ance would be more than likely to ask, and the ansmers to them mould 
surely tend to shape the judgment of the underwriter and influence his 
decision in regard to the risk. Any insurance company that would issue a 
policy or contract for insurance upon any other basis and without proper 
inquiry would be so reckless as to forfeit the confidence of the public. 

The foregoing was the language we used in Gardner v. Insurance Go., 
163 N. C., 367, and as it is closely applicable to this case, we repeat it 
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here. We need only add what was decided by this Court in Bryant v. 
Insurance Co., 147 N. C., 181, as follo~vs: 

1. Under Revisal, sec. 4805, providing that statements or descriptions 
in applications for policies of life insurance, or in the policy itself, are 
to be construed as representations and not as warranties, and shall not 
prevent a recovery unless material, i t  is not necessary to defeat a 
recorery that a material misrepresentation by the applicant should con- 

tribute in some way to the loss for which indemnity is claimed. 
( 61 ) 2. I n  an application for a policy of life insurance, every fact 

stated will be deemed material, under Revisal, see. 4808, which 
would materially influence the judgment of the insurance company either 
in accepting the risk or in fixing the premium rate. 

3. When it appeared that the insured, in his application for a policy 
of life insurance, made a statement that he had not been under the care 
of a physician within twelve months next preceding its date, it was not 
necessary that he should have been bedridden to constitute the relation- 
ship; for, if he was apprehensire as to his condition, though "up and 
around," within the time named, consulted a physician and intrusted his 
case to him, i t  mould be a material representation, and, if false, would 
relieve the defendant from the obligation of the contract by reason of 
the death of the insured. 

4. I t  was error in the court below not to submit a determinative issue 
to the jury for their finding as to the truth of a statement made by the 
applicant, that he had not been under the care of a physician within 
two years next preceding the date of the application, when there was 
evidence proper for the consideration of the jury upon that question. 

5. When there was evidence that the insured made a misrepresenta- 
tion, in his application for a policy of life insurance, that he had not 
been under the care of a physician within two years, such conditions and 
relevant facts and circumstances relating to the truth or falsehood of the 
statement should be determined by the jury upon a proper issue. 

I n  this case it appears that the insured was under the care of a phy- 
sician, Dr. Sevier, a very short while before the application was made 
for the policy, and also under the treatment of other physicians, a half 
dozen of them, in the years 1911 and 1912; and there is room for the 
inference that he was under the care of a doctor almost immediately 
before he made the representation. I n  either of the events mentioned, 
and if the evidence is true, he could hardly have failed to know that his 
representation mas false, nor C O L I ~ ~  he well have forgotten the fact of 
treatment so soon after it occurred. That it was material for the com- 

pany to know the state of his health and his physical and mental 
( 62 ) condition in order to decide whether it mould issue the policy, 
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and, if issued, to determine the amount of the ~remiums,  voill hardly 
he questioned. Whether the representation was made by him, and 
if made, whether i t  was false, are, of course, questions for the jury. The 
first issue and the charge of the court thereon were entirely too narrow 
to present the real question in the case. They not only involved, but 
made prominent, the fact of fraud, deceit, or moral obliquity, as being 
a necessary one to be found by the jury before they could make an 
affirmative answer to the issue. This was going beyond what we have 
repeatedly decided, and the issue and charge of the court should, there- 
fore, be changed so as to conform thereto. There are other exceptions 
to the rulings of the court, but it is not necessary to discuss them, as they 
may not be presented again. 

We will add, though, that the application and policy should be con- 
strued together, a s  parts of one contract. 'It was said in Cuthbertson v. 
Insurance Co., 96 N. C., 480, "That the application forms a part of the 
contract, is clearly established by authority," citing Bobbift v. Insurance 
Co., 66 N. C., 70. 

The verdict and judgment will be set aside and with directions for 
further proceedings in the court below consistent with this opinion. 

Xew trial. 

Cited: Hardy v. Irzs. Go., 167 N.C. 23;  Coftinghanz v. Ins. Go., 168 
N.C. 259, 265; Nines v. Casualty Co., 172 N.C. 230; Ins. Go. v. Woolen 
Xills, 172 N.C. 539; I m .  Co. 9. Box Co., 185 N.C. 546, 547; Howell c. 
Ins. Co., 189 N.C. 216; McCain v. Ins. Co., 190 N.C. 551; Wells v. Ins. 
Co., 211 N.C. 429; Petty v. Ins. Co., 212 N.C. 160; Assurance Society 
v. Ashby, 115 F.C. 286; Carroll 1,. Ins. Po.. 227 N.C. 458; Tolbert v. 
Tns. Co., 236 N.C. 418. 

VIRGINIB-CAROLINA PEANUT COMPANY v. ATLANTIC COAST LINE 
RAILROAD COMPANY. 

(Filed 30 May, 1914.) 

1. Interstate Commerce - Carriers of Goods - Rate Established -Rates 
Charged. 

The schedule of rates of freight filed by the carrier with the Interstate 
Com:nerce Commission and published and promulgated as the Federal 
statutes require, are controlling in interstate shipments of goods unless 
and until changed in accordance with the methods the statute directs ; and 
are enforcible notwithstanding the agent of the carrier and the shipper 
may have agreed or contracted that a different rate should be charged. 



I N  THE SUPREME COURT. [I66 

PEAXUT Co. G. R. R. 

2. Inters tate  Commerce-Carriers of Goods-Rates Established-Posting 
of Rates. 

I t  is not necessary to the effectireness of the schedules of rates that the 
copies of the same be posted in two public and conspicuous places in every 
depot or station of the carrier, that being a provision merely for the con- 
renience of the public. 

3. Interstate Commerce---Carriers of Goods-Rates Established-Filing 
with Commission-Publication-Inspection. 

The mere filing of a new or changed schedule of rates with the Interstate 
Commerce Commission is only the initial step in effecting a change of rates 
previously established, as  it  is necessary under the Federal statute that 
they shall be likewise "printed and kept open to public inspection," with 
further provision that  they "shall not be effective until after thirty days 
notice to the public, published as  aforesaid," the publication required being 
as  stated, that these schedules must be "printed and kept open to public 
inspection" ; i t  beiiig further required, though not as  a part of the publica- 
tion. that  they be posted a t  the various stations of the carrier for the 
greater conrenience of the public. 

4. Interstate Commerce-Carriers of Goods-Rates Established-Changes 
-Requisites-Former Rates-O~ercharges-Recovery. 

Where the agent of a carrier has agreed to accept interstate shipments 
of merchandise in accordance with the schedule of rates filed with the 
Interstate Commerce Commission and "published" a s  required by the 
Federal statutes, these rates a re  not affected by the fact that the carrier 
has filed a different schedule of rates to effect a change in the rate so 
established, but which a t  the time of the shipment had not been "published" 
in accordance with the statntory requirement; and where the shipper has 
accordingly been required to pay a higher rate for the shipment, he may 
recover i t  back from the carrier, as a n  illegal overcharge involuntarily 
paid by him, and as  money received bg the carrier to his use, it having been 
wrongfully exacted from him. 

A. Interstate Commerce-Carriers of Goods - Overcharge - Recovery - 
Courts-Commission-Concurrent Jurisdiction. 

It seems that the courts have concurrent jurisdiction with the Interstate 
Commerce Commission of proceedings by the shipper to recover the amount 
he  has been required by the carrier to pay in excess of the lawful rates 
established for the interstate transportation of a commodity, and the 
shipper may have immediate recourse to a State court. The difference 
between "publication" of schedules, as  essential to  the effectiveness of 
rates, and "posting" of them, as  not essential thereto. pointed out and 
discussed by WALKER, J. 

( 64 ) APPEAL by plaintiff f rom L y o n ,  J.,  a t  December Term, 1913, 
of MARTIX. 

This action was brought to  recover the  difference between the amount  
charged by defendant and  t h a t  collected on shipments  of peanuts during 
the  period beginning with 1 J a n u a r y ,  1908, and  ending with 11 April,  
1909, and  heard on a case agreed. T h e  shipments  moved in interstate 
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commerce from Williamston, N. C., to Philadelphia, Pa., and hTew York 
City. Defendant's agent at  Williamston, on 1 January, 1908, quoted a 
class rate of 26 cents per 100 pounds, and afterwards refused to deliver 
certain of the goods to the consignees unless a commodity rate of 36 
cents per hundred mas paid. This was done and the goods released. 
The amount of the difference, estimated upon the basis of the number of 
pounds shipped by plaintiff, is $925.74. The following provisions are 
made in the Interstate Commerce Act: 

'(SECTION 6. Every conlmon carrier subject to the provisions of this 
act shall file with the con~mission created by this act and print and keep 
open to public inspection schedules showing all the rates, fares, and 
charges for transportation between different points on its own route and 
between points on its own route and points on the route of any other 
carrier by railroad, by pipe line, or by water, when a through route and 
joint rate have been established. . . . Such %hedules shall be plainly 
printed in large type, and copies for the use of the public shall be kept 
posted in two public and conspicuous places in every depot, station, or 
office of such carrier where passengers or freight, respectively, are re- 
ceived for transportation, in such form that they shall be accessible to 
the public and can be conveniently inspected. The provisions of this 
section shall apply to all traffic, transportation, and facilities defined in 
this act. . . . No change shall be made in the rates, fares, and charges or 
joint rates, fares, and charges which have been filed and pub- 
lished by any common carrier in compliance with the require- ( 65 ) 
ments of this section, except after thirty days notice to the Corn- 
inission and to the public, published as aforesaid, which shall plainly 
state the changes proposed to be made in the schedule then in force and 
the time when the changed rates, fares, and charges will go into effect; 
and the proposed changes shall be shown by printing new schedules, or 
shall be plainly indicated upon the schedules in force at the time and 
kept open to public inspection: Provided, that the Commission may, in 
its discretion and for good cause shown, allow changes upon less than the 
notice herein specified, or modify the requirement of this section in 
respect to publishing, posting, and filing of tariffs, either in particular 
instances or by a general order ap~plicable to special or peculiar circum- 
stances or conditions." 

The Interstate Commerce Commission modified section 6 as to time 
of notice, publication, and posting of rates, as follows: "Every carrier 
subject to the provisions of the act to regulate commerce (excepting 
those to which special and specific modifications have heretofore been 
granted) shall place in the hands and custody of its agen~t or other 
representative at  every station, warehouse, or office at  which passengers 
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or freight are received for transportation, and at  which a station agent 
or a freight agent or a ticket agent is employed, all of the rate and fare 
schedules which contain rates and fares applying from that station or 
terminal, or other charges applicable at that station, including the 
schedules issued by that carrier or by its authorized agent and those in 
mhich it has concurred. Such agent or representative shall also be pro- 
vided with all changes in, cancellations of, additions to, and reissues of 
such publications in ample time to thus give to-the public, in every case, 
the thirty days notice required by the act. . . . Each of such carriers 

v - 
shall also provide and cause to be posted and kept posted in  two con- 
spicuous places in every station waiting-room, warehouse, or office at 
which schedules are so placed in custody of agent or other representative, 
notices (of schedules or tariffs) printed in large type, according to form 

given in order." 
( 66 ) The defendant had estalblished a class rate of 26 cents on pea- 

nuts prior to 1 February, 1908, and on the latter day i t  filed with 
the Interstate Commerce Commission a new tariff, changing the former 
class rate to commodity rates of 36 cents on peanuts; but it did not file 
these schedules with its agents or in its offices a t  the different stations on " 
its line of railway for the purpose of being kept open for the inspection 
and information of the public, nor did i t  post the same at said stations, 
and the agent at  Williamston had no such schedule, nor had he been 
notified of the same when the shipments were made. 

The court gave judgment on the case agreed in favor of defendant, and 
plaintiff appealed. 

A. R. D u n n i n g  for plaintiff. 
F. S. Spruill and  W. A. T o w n e s  for defendant .  

M - A L I ~ E ,  J., after stating the case: This case involves the construc- 
tion of section G of the Interstate Commerce Act. We have set out in the 
above statement so much of this act as relates to the matters in contro- 
versy. I t  is admitted in the case agreed that the rate of 26 cents per 
hundred pounds to Philadelphia, Pa., which was known as a class rate, 
was the lawful rate at the time the first shipment was made in January, 
1908, and, as we will show, the tariff from which this quotation of the 
rate was taken remained in force throughout the period of the entire 
shipnlent of peanuts by interstate traffic moving from Williamston, N. C., 
and was in no way affected or changed, nor was it suspended by the sup- 
posed tariff of 1 February, 1908, so as to authorize the defendant to 
charge a greater rate for the shipment of the peanuts than was allowable 
under the tariff or schedule of rates which had been filed and published 
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and was in force on and prior to 1 January, 1908, and this grows out of 
the fact that there is nothing in the case agreed to show that the tariff or 
schedule of "1 February, 1908, effective 2 March, 1908," was ever filed 
and published as required by the act. On the contrary, it is admitted 
"That said tariff was designated as No. 555, I. C. C. 6114, and that at 
no time prior to said date (25 Xarch, 1909) had said tariff been 
filed with the agent of the Atlantic Coast Line Railroad Company ( 67 ) 
at Williamston, N. C., nor had he any notice thereof, nor had the 
Virginia-Carolina Peanut Company or its officers had any notice thereof 
until advised by the agent of the A. C. L. Railroad Company at William- 
ston, N. C., on 11 April, 1909." 

I f  the later tariff was in force, the defendant had not only the right, 
but it wae its duty, to charge according to its rates, and it would have 
been illegal to have charged less. I t  had this right, and this duty was 
imposed, notmithstanding it had quoted a different and lower rate to the 
plaintiff, and he had actually made all the shipments of his peanuts be- 
lieving the lover rate to be the true and lawful rate. And this is so, 
because to charge a rate, even a lower rate, than the one fixed by its pub- 
lished schedule, would be in direct -\-iolation of the provision of section 6 
of the act prohibiting a carrier "to charge, demand, or collect or receive 
a greater or less or different compensation for transportation of passen- 
gers or property, or for any service in connection therewith, between the 
points named in its tariffs, than the rates, fares, and charges which are 
specified in the tariff filed and in effect at the time; nor shall any carrier 
refund or remit in any manner or by any device any portion of the rates, 
fares, and charges so specified, nor extend to any shipper or person any 
privileges or facilities in the transportation of passengers or property, 
except such as are specified in such tariffs"; and the carrier is forbidden 
to engage or participate in the transportation of passengers or property 
unless the rates, fares, and charges for the same have been filed and pub- 
lished in accordance with the provisions of the act. Hamlin on Interstate 
Commerce Acts, pages 11 and 12. 

I t  has been held under this section that a carrier must require payment 
of the lawful or published rate, even though its agent had misrepresented 
the rate and it had agreed to take the goods for shipment at  a lower rate, 
the published rate being the only lawful one. Railway Co. v. Hej fey ,  158 
U. S., 98; Railway Co. v. .Mugg, 202 IT. S., 242; Rnilzimy Co. v. Abilene 
Cot ton  Oil Co., 204 U .  S., 426; Railway Co. v. Elevator  Co., 226 U.  S., 
441. 

I n  the last case cited it was held that "the rate fixed in  the sched- ( 68 ) 
ule filed pursuant to the act to regulate commerce is controlling, 
and i t  is beyond the power of the carrier to depart from such rates in 
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favor of any shipper. and that the erroneous quotation of rates made by 
the agent of the railroad did not justify recovery, since to do so would be 
in effect enabling the shipper, whose duty it was to ascertain the published 
rate, to secure a preference over other shippers contrary to the act to 
regulate commerce." And in Rai lway  v. X u g g ,  supra, it was held that a 
common carrier may exact the regular rate for an interstate shipment, 
as shown by its printed and published schedules on file with the Interstate 
Commerce Commission, and posted in the stations of such carrier, as 
required by the Interstate Commerce Act, although a lower rate was 
quoted by the carrier to the shipper who rhipped under the lower rate so 
quoted. There are other cases in that court and many decisions by the 
Interstate Commerce Commission to the same effect, the latter being col- 
lected in Lust and Nerriam's Digest of Deciqions under the Interstate 
Commerce Act, pages 802 to 813. 

The right of the plaintiff to recover the difference between the amount 
he was charged and that which he afterwards was required to pay in 
order to get his goods will depend upon whether the last schedule of rates 
was IawfuIIp filed and published, and had become effective. 

Nuch of the argument was spent upon the question whether compli- 
ance with the requirement that copies of the schedule of rates shall be 
kept posted in two public and conspicuous places in every depot or station 
so that they shall be accessible to the public and can be conveniently 
inspected, mas necessary to the operation and effectiveness of the schedule. 
But it has been held not to be so in sereral cases: Railzuay Co. e. Cisco 
Oil  Mi l l ,  204 U. S., 449 ; Rai lway  21. Alhzcs Commission CO., 223 U. S., 
573; 17. S.  v. Miller ,  223 U.  S., 599. I n  the first case Justice V a n  De- 
vanter  said: "Although it was shown that the schedules embodying this 
rate were regularly printed, duly filed with the Interstate Comnlerce 
Commission, and kept open to public inspection at the freight offices of 

the garnishee at Kansas City and other point., it was not shown 
( 69 ) that copies were posted in public and conspicuous places in those 

offices, as required by paragraph 6 of the Interstate Commerce Bet. 
Posting, however, was not essential to make rates legally operative, and 
was required only as a means of affording special facilities to the public 
for ascertaining the rates actually in force." And in the second case 
Justice White said: "The requirement that schedules should be 'posted 
in two p b l i c  and conspicuous places in every depot,' etc., was not made 
a condition precedent to the establishment and putting in force of the 
tariff of rates, but was a provision based upon the existence of an estab- 
lished rate, and plainly had for its object the affording of special facilities 
to the public for ascertaining the rates actually irt force. To hold that 
the clause had the far-reaching effect claimed mould be to say that it was 
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the intention of Congress that the negligent posting by an employee of 
but one instead of two copies of the schedule, or the neglect to post either, 
would operate to cancel the previously established schedule, a conclusion 
impossible of acceptance." This construction of the act was confirmed in 
Miller's case. That proposition may, therefore, be taken as settled against 
the contention of the plaintiff. 

But the serious question, and the pivotal one, still remains to be con- 
sidered, and that is, Was the second of the schedules upon which defendant 
relies duly filed, published, and in force, so as to be applicable to the ship- 
ments ? And upon this question we are with the plaintiff. 

I t  is not sufficient, for the purpose of changing a schedule of rates or 
superseding an existing one, merely to file the new or changed schedule 
with the Interstate Commerce Commission. This, by itself, does not 
make i t  effective, but is only the initial step in  that direction. The act 
provides that, in order to establish a lawful schedule of rates, it must not 
only be thus '(filed with the Commission," but also "printed and kept open 
to public inspection"; and the provision, further on, in  regard to changes 
in  the schedule of rates, is that they ('shall not be made except after thirty 
days notice to the public, published as aforesaid." (Italics ours.) What, 
then, is meant by the expression, "published as aforesaid"? It is 
apparent that these words imply that in  rnaking an  original sched- ( 70 ) 
ule, "pnblication" of some kind was essential to its validity and 
effectiveness. I f  we refer again to the first clause of section 6, we find 
that the schedule must first be filed with the Commission, and then it must 
be "printed and kept open to public inspection." This requires distribu- 
tion to and among the different stations or depots a t  which the schedule 
of rates must have effect, and this is the construction the highest court 
has placed upon it. The act, in this respect, is obscurely worded, as no 
precise definition is given of the words "published as aforesaid," or of the 
word "published," so that we can know with perfect certainty what kind 
of publication was intended; and therefore we must resort to interpreta- 
tion. I t  evidently meant something more than mere "filing" with the 
Commission, and the only other thing to which i t  can fairly and reason- 
ably be referred is the additional requirement that the schedules shall be 
"printed and kept open for public inspection," and this is "promulgation 
and publication," as authoritatively declared in United States  v. Miller, 
223 U. S., 599, in which the Court said: ('It is the contention of the 
defendants that a tariff is not published in the sense in which the act uses 
that term unless printed copies are 'kept posted in two public and con- 
spicuous places in every depot,' etc., and i t  was this contention that pre- 
vailed in  the Circuit Court. But, in our opinion, it is not sound. Publi- 
cation and posting in the sense of the act are essentially distinct. This 
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is the import of the provision that the requirement relating to 'publishing, 
posting, and filing' may be modified by the Commission in special circum- 
stances, for if publishing included posting, mention of the latter was 
unnecessary. And from all the provisions on the subject it is evident 
that the publication intended consists in pronlulgating and distributing 
the tariff in printed form preparatory to putting i t  into effect, while the 
posting is a continuing act enjoined upon the carrier, while the tariff 
remains operative, as a means of affording special facilities to the public 
for ascertaining the rates in force thereunder. I n  other words, publica- 

tion is a step in establishing rates, while posting is a duty arising 
( 71 ) out of the fact that they have been established. Obviously, there- 

fore, posting is not a condition to making a tariff legally operative. 
Neither is it a condition to the continued existence of a tariff once legally 
established. I f  it were, the inadvertent or mischievous destruction or 
removal of one of the posted copies from a depot would disestablish or 
suspend the rates, a result which evidently is not intended by the act, for 
it provides that rates once lawfully established shall not be changed other- 
wise than in  the mode prescribed." I t  appears, then, that "publication" 
means ('promulgation and distribution," and is not confined to the mere 
filing of the schedule with the Commission, it being something besides 
that or in addition to it. The Court manifestly had this view of the act 
in mind when, through Justice W h i t e ,  in Rai lway  Co. v. Abilene Oil CO., 
supra, i t  said, at  page 434 of 204 U. S. : "Although i t  is conceded that 
the evidence showed that the schedule of rates was established and filed 
with the Interstate Commerce Commission and was kept at  the station 
of the railway company for public inspection, and that the oil company 
had knowledge of the fact, it is insisted that the facts found do not justify 
the conclusion that there was a compliance with the requirements of the 
act to regulate comnlerce as to the posting of the established schedule." 
And also in the case of Parsons v. Rai lway  CO., 167 U. S., at 459, where 
Justice B r o w n  said : "The allegation is that this joint tariff was not filed 
v i th  the Comniission, and not published a t  the Iowa station from which 
*laintiff made his shipment, and that, in consequence thereof, he was 
ignorant of its rates." I t  was said in Railway Co. v. United States, 212 
U. S., at 504, that the "legal and published rate" is the only one the 
shipper is obliged to pay, and no other can be exacted of him. This view 
is rendered plainer hy reference to the very terms of section 6 and the 
amendment of the Interstate Commerce Commission. There must be 
"thirty days notice to the Commission and to the public as aforesaid 
(stating the changes), and the proposed changes shall be shown by print- 
ing new schedules, or shall be plainly indicated upon the schedules in 
force at  the time arzd kept open t o  public inspection." (Italics ours.) 
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The words "kept open to public inspection," it has been held, do 
not refer to the "posting of the schedules," and this is clear upon ( 72 ) 
the face of the act, as separate provision is made for posting them, 
so that they will be accessible to the public. They can only refer, there- 
fore, to publication. But  the amendment of the Interstate Commerce 
Commission, authorized by the act, makes perfectly clear what is meant. 
I t  provides that the carrier shall place in the hands and custody of its 
agent at  every station, warehouse, or office at which passengers or freight 
are received for transportation the schedules of all rates and fares "apply- 
ing from the station or terminal, or other charges applicable at that 
station, and the same provision is made in regard to any and all changes 
in the schedules, and this is required to be done thirty days before the 
schedule or any change therein can become effective. Provision is then 
made for posting the schedules. Careful and minute provision is then 
made by the Commission to secure the polite and courteous attention of 
agents to the requests of shippers for an inspection of schedules filed in 
their offices. The publication intended by the act, therefore, is filing with 
the agents at the several stations the schedules, for public inspection, and 
this is what has been defined by the Court in illiller's case as "promulga- 
tion and distribution." Compliance with this requirement is made a con- 
dition precedent to the effectiveness of the schedules and the lawfulness 
of the rate charged thereunder. But the construction of the Court in 
U.  X. v. Miller is unmistakable, and as defendant could not change the 
existing schedule, in which the rate uTas 26 cents, without a filing and 
publication of the change, and as this means "promulgation and distribu- 
tion" among the several offices and stations of the carrier, where they 
are to be kept open for public inspection, and also posted, i t  has not com- 
plied with the law so as to make the later schedule effective, and therefore 
the charge should have been made according to the first schedule, that is, 
26 cents per hundred pounds, car-load lots. 

We entertain no doubt upon the other question in the case. Plaintiff 
has shown that the first tariff has continued in force because there has 
been no valid change made in it. The Conimission itself has held 
that the lawfully established rate remains in force until specifi- ( 73 ) 
cally and legally altered or rescinded. Ohio Foundry Co. v. Rail- 
Gay Co., 19  I. C. C. Rep., 65, 67. This being so, plaintiff has paid to the 
defendant $925.74 more than it was entitled to receive at 26 cents per one 
hundred pounds, and this amount is recoverable in this action, as money 
received to plaintiff's use, it being an illegal overcharge. 

Defendant's counsel argued that plaintiff had alleged and shown no 
damage sustained by him under section S of the act, providing that any 
common carrier riolating the provisions of the act shall be liable to the 
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person injured thereby in the full amount of damages sustained in conse- 
quence of any such violation. But this is an overcharge and not an un- 
reasonable rate, which has been legally established, and for which another 
remedy is provided. I t  was said in Railway Co. v. Abilene Cotton Oil 
Co., 204 r. S., at p. 4 3 6 :  "Without going into detail, it may not be 
doubted that at common law, where a carrier refused to receive goods 
offered for carriage except upon the paymcnt of an unreasonable sum, 
the shipper had a right of action in darnages. I t  is also beyond contro- 
versy that when a carrier accepted goods without payment of the cost of 
carriage or an agreement as to the price to be paid, and made an unrea- 
sonable exaction as a condition of the delivery of the goods, an action 
could be maintained to recover the excess over a reasonable charge. And 
it may further be conceded that it is now settled that even where, on the 
receipt of the goods by a carrier, an exorbitant charge is stated, and the 
same is coerci~ely exacted either in advance or at the completion of the 
service, an action may be maintained to recover the overcharge. 2 Kent 
Com., 599, and Kote a ;  2 Smith Lead. Cas., pt. 1, 8 Ed., Hare &Wallace 
notes, p. 547.'' And in R. R. v. In t .  Coal Xining CO., 230 U. S., 184 
(33  Supreme Ct. Rep., at  p. 898) : "The English courts make a clear 
distinction between overcharge and damages, and the same is true under 
the commerce act. For if the plaintiff here had been required to pay more 
than the tariff rate. it could have recovered the excess, not as damages, 

but as overcharge, and while one count of the complaint asserted a 
( 74 ) claim of this nature, the proof did not justify a verdict thereon, 

for the plaintiff admitted that i t  had only paid the lawful rates 
named in the tariff. Of course, no part of such payment of lawful rates 
can be treated as an overcharge or as an extortion." I n  the case of 
Robertson v. Prank Rrothers Co., 132 U .  S., 17, excessive charges were 
demanded of an importer at the custom house, and he paid them in order 
to get possession of his goods. The Court held that the payment was not 
a voluntary one, but made under moral and illegal duress, and he was 
entitled to recoTer the amount of the excess over the lawful charge. 
Justice Bradley, delivering the opinion, and referring to Maxwell v. 
Griswold, 10 How., 242, said: "In that case, it is true, the fact that the 
importer was not able to get possession of his goods without making the 
payment complained of was referred to by the Court as an important 
circumstance. The ultimate fact, of which that was an ingredient in the 
particular case, was the moral duress not justified by law. When such 
duress is exerted under circumstances sufficient to influence the appre- 
hensions and conduct of a prudent business man, payment of money 
wrongfully induced thereby ought not to be regarded as voluntary. But 
the circumstances of the case are always to be taken into consideration. 
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When the duress has been exerted by one clothed with official authority, 
or exercising a public employment, less evidence of compulsion or pres- 
sure is required-as where an officer exacts illegal fees, or a common 
carrier excessive charges. But the principle is applicable in all cases 
according to the nature and exigency of each." He also made reference 
to Swi f t  Co. v. United States, 111 L-. S., 22, where the Court, by Justice 
Xatthews,  stated that, in making a similar payment, the payer was under 
a moral duress, which prevented payment from being a voluntary one. 
The learned justice said, and this is quoted in Robertson v. Frank Broth- 
ers Co., supra: "The question is, whether the receipts, agreements, 
accounts, and settlements made in pursuance of that demand of necessity 
were voluntary in such sense as to preclude the appellant from subse- 
quently insisting on its statutory right. We cannot hesitate to answer 
that question in the negative. The parties were not on equal terms. 
The appellant had no choice. The only alternative was to submit ( 75 ) 
to an illegal exaction or discontinue its business. I t  was in the 
power of tbe officers of the law, and could only do as they required. Money 
paid, or rather value parted with, under such pressure has never been 
regarded as a voluntary act within the meaning of the maxim volenti non 
fit injuria." 

The Commission has held that "one of the leading prohibitions of the 
act is that against the exaction of an 'unreasonable' rate, and it is well 
settled that the Commission has authority to award reparation in case of 
the exaction of an 'unreasonable' rate. As against the carrier, its pub- 
lished tariff rate is conclusivr of the fact that any higher rate is unrea- 
sonable. I t  seems fairly certain that in cases of the exaction of a rate 
higher than the published tariff, the shipper may bring his suit in court 
in the first instance; but the act also appears to give the Comn~ission and 
the courts concurrent jurisdiction in this respect. An order will there- 
fore be entered requiring defendant to pay to complainant the amount 
of the admitted overcharge." 

We therefore conclude that the judgment against the plaintiff upon the 
case agreed was erroneous, and it is reversed, because it should have been 
for the plaintiff. 

Reversed. 

Cited: Hardware Co. 11 ,  R .  R., 170 N.C. 397; Cotton Mills v. R .  R., 
178 N.C. 215; Aman v. R .  R., 179 N.C. 313; Davis v. Cotton Co., 185 
N.C. 393, 394. 
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SOUTHERN ASSEMBLY v. W. 8. PdLtMER, SHERIFF, ETC. 

(Filed 30 May, 1914.) 

1. Constitutional Law-Corporations-Municipal Corporations-Taxation 
-Exemptions-Religious Corporations-Business Purposes. 

A municipal corporation is one designed to create within a prescribed 
territory a local government of the people therein, a s  a part of that exer- 
cised by the State, with certain and defined restrictions, and our State 
Constitution, Art. V, see. 6, exempting municipal corporations from taxa- 
tion, does not include within its meaning or intent a corporation composed 
of shareholders which in its form and controlling features is a business 
enterprise upon which municipal powers hare been incidentally conferred 
in promotion of its primary purpose; and in this case i t  is held that the 
property of the Southern Assembly, chartered by special legislative act to 
establish a municipality for the benefit of the Methodist Episcopal Church, 
for the purposes of assemblies, conventions, public worship, and the like, 
may not be exempted from taxation, under our Constitution, it appearing 
that  the ultimate control is in a body of stockholders and that  the manage- 
ment shall be in commissioners elected by such stockholders, and that cer- 
tain business enterprises may be carried on in furtherance of the general 
scheme. 

2. Taxation-Special Exemptions-Repeal-Statutes, Interpretation of- 
Religious Corporations. 

The Southern Assembly was created a municipality for certain church 
work of the Xethodist Episcopal Church by chapter 419, Laws 1909, with 
the primary purpose of engaging in certain business enterprises, and 
section 9 of the act exempted its property from taxation in express terms. 
Held, this special exemption was repealed by chapter 46, Public Laws 
1911, construed in connection with the machinery act of 1911, ch. 50, sec. 71 
(Dav i s  v. Salisbury,  161 N. C., cited and applied). The revenue and 
machinery acts of 1913 should receive the same interpretation. 

( 76 ) APPEAL by plaintiff f r o m  Ferguson, J., f r o m  HAYWOOD, a t  
chambers, 1 September, 1913. 

Civil action, heard  on re tu rn  t o  prel iminary restraining order. 
T h e  action was instituted to  enjoin t h e  defendant, t h e  sheriff and tax 

collector of Haywood County, f r o m  collecting t h e  t a x  assessed against 
plaintiff and  appearing on the  regular  t a x  lists of the  county of Haywood 
f o r  the  fiscal year  1911-1912, to  the amount  of $156.53, and  which defend- 
a n t  w a s  proceeding t o  collect b y  levy and sale. 

Plaintiff alleged and  claimed t h a t  plaintiff's property, s i tuate  i n  H a y -  
wood County, was exempt by  Art icle  V, section 5, of t h e  Constitution of 
the  State, and  b y  chapter  419, Laws 1909, incorporat ing plaintiff, par-  
ticularly section 9 of said act, which i n  express t e rms  exempts plaintiff 

f r o m  taxation. 

( 77 ) O n  t h e  hearing, the restraining order was dissolved, a n d  plaintiff 
excepted and  appealed. 
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A l l e ? ~  & Gi lmer  f o r  plaint i f f s .  
Perguson  R. S i l ver  f o r  clef e n d a d s .  

HOKE, J. On the hearing i t  was properly made to appear that, i n  
1909, the General Assembly of North Carolina incorporated plaintiff 
company (Laws 1909, ch. 419); the charter authorizing a capital stock 
of $250,000, in shares of $100 each, par  value, raised to $500,000 by Laws 
1911, ch. 394, and conferring on plaintiff all the powers granted to corpo- 
rations by section 1128 of the Revisal, including the powers in subsection 
4, "to hold, purchase, and convey real estate i n  or out of the State and to  
mortgage the same and its franchises," and in  subsection 6, ('to conduct 
business in  this State, i n  other States, the District of Columbia, the terri- 
tories, dependencies, and colonies of the United States, and in  foreign 
countries, and have one or more offices in and out of this State," etc. 

Anlong other provisions of this act of incorporation, i t  is provided in  
section 2 : "That the purpose of said corporation is to establish and main- 
tain, i n  Haywood County, North Carolina, a municipality of the Meth- 
odist Episcopal Church, South, assemblies, conventions, conferences, pub- 
lic worship, missionary and school work, orphan homes, manual trades, 
training and other operations auxiliary and incidental thereto; also a 
religious resort, with permanent and temporary dwellings for health, rest, 
recreation, Christian work and fellowship.'' 

Section 3 grants powers to acquire and deal in real estate, install water- 
works, sewerage, and the power to issue and secure bonds. 

Section 4 grants the corporation power to license occupations. 
Section 5, to establish cemeteries. 
Section 6, that  '(the board of commissioners of the corporation may levy 

taxes for municipal purposes and levy privilege taxes." 
Section 7 : "The board of conlmissioners of the corporation may enact 

ordinances for the government of the municipality.'' 
Section 8 deals with prohibition of liquors. 
Section 9 :  "The property of said corporation shall be exempt ( 78 ) 

from taxation: Prov ided ,  this section shall not be so construed as 
to exempt the poll tax of any resident or the property owned by any resi- 
dent or lot holder in said corporation and taxable by law." 

Section 1 0 :  That  the said corporation shall have power to purchase, 
build, construct, operate, and maintain hotels, auditoriums, and such 
buildings as the said board of commissioners of the said corporation may 
deem advisable for the purposes of carrying on the business of the cor- 
poration. 

Section 11 : The total authorized capital stock of the said corporation 
shall be $250,000, divided into 2,500 shares of a par value of $100 each, 
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and at  least three-fourths of the capital stock of the said corporation shall 
be held by members of the Methodist Episcopal Church, South. 

Section 12 prorides that the corporate powers can be exercised only by 
a board of commissioners, to consist of not less than six nor more than 
nine members, and this board shall be elected by the stockholders, at their 
annual meeting, etc. ; and subsequent sections confer upon the corporation 
well-nigh all the powers contained in chapter 73, Revisal 1905, relating to 
cities and towns, in an extended plat or boundary of land owned by plain- 
tiff in and adjacent to the town of Waynesville, and withdrawing all the 
territory embraced ill said corporation, and included in the corporation of 
Waynesville, from the jurisdiction and corporate limits of the town, etc. 

That taxes, as stated, mere duly assessed on the general property of the 
corporation situate within the county, to the amount of $156.53, for the 
fiscal year 1911, appearing upon the regular tax list for that year, and 
same were due and owing, provided said property was liable to taxation. 

Upon these, the facts chiefly relevant, it is contended for plaintiff that 
its property is exempt from taxation: 

1. Because it is a municipal corporation, and as such exempt from 
taxation by Article V, sec. 5, of the Constitution. 

2. Because of the express exemption contained in section 9 of the 
charter. 

( 9 But, in our opinion, neither position can be sustained. True, 
our Constitution prorides, Article V, sec. 5 : '(That property be- 

longing to the State or municipal corporations shall be exempt from taxa- 
tion," and, further : "That the General Assembly may exempt cemeteries 
and property held for educational, scientific, literary, charitable, or 
religious p'urposes," and some further minor exemptions are then allowed, 
these last "not to exceed the sum of $300 in value. But if i t  be conceded 
that the Legislature could c ~ n f e r  these extensive municipal powers on a 
corporation of this character, having its ultimate control not in the inhab- 
itants of the locality, as such, but in a body of stockholders who may or 
may not be resident in the community or even in the State, we are well 
assured that the plaintiff is no such municipal corporation as is described 
and contemplated in this constitutional provision. 

The term, as used in our Constitution, from the context and its primary 
significance, evidently refers to municipal corporations proper, as cities 
and towns, etc., and to those public quasi corporations, such as counties, 
townships, etc., in which the inhabitants of designated portions of the 
State's territory are incorporated for the purpose of exercising certain 
governmental powers for the public benefit. This may be for the benefit 
of the general public as for the State at  large, and also for the public 
benefit of the particular locality, but i t  is as a governmental agency and 
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when established as exclusively such, and for that reason, that this exemp- 
tion is allowed, and it was neyer intended to embrace a corporation like 
the present plaintiff, which, however high its aim and purpose, is, in its 
form and controlling features, a business enterprise, and on which mu- 
nicipal powers have been incidentally conferred in promotion of the 
primary purpose. 

This concept of a municipal corporation, as embodying the elements, 
( a )  designated territory, ( b )  the inhabitants within the same, and ( c )  
the existence of gorernmental powers conferred and to be exercised for 
the public benefit, both general and local, is recognized in many decisions 
here and elsewhere and in authoritative text-books treating of the 
subject. Dillon on Municipal Corporations, Ed. 5, secs. 31 and ( 80 ) 
32 ; Smith's lfodern Law Municipal Corporations, secs. 7 and 8 ; 
McQuillan on Xunicipal Corporations, secs. 116, 117, 118; also section 
107, where. in notes 24 and 25, a great many decisions of our highest 
courts, defining these corporations, are given. Thus, in AIernplzis Trust 
Co. 11. l i p u e e  District, 69 Ark., pp. 284-86, a municipality is defined as 
"a corporation created for governmental purposes and having, to a certain 
extent, local powers of legislation and self-government." I n  Waller v. 
Osborne, 60 Fla., 52 to 1 0 :  "Municipalities are legal entities, established 
for local governmental purposes." 

I n  Langley v. hgus ta ,  118 Ga., 594: "A municipal corporation is a 
governmental institution designed to create a local government over a 
limited territory," and, in  Note 25, Lexington v. Thomas, 113 Ey., 540: 
'(A municipality is a State agency for governmental purposes, etc.," and 
like definitions appear in our decisions, as in Jones v. Comrs., 137 N. C., 
pp. 579-596; 11Iills v. Williams, 33 Ir'. C., 561. 

Speaking to the principle, in The Ha~tford Bridge case, 51 U. S., pp. 
511-523, a citation appearing in the learned and well considered brief of 
counsel for appellee, Sssociate Justice Woodbury, delivering the opinion, 
said: "Municipal bodies are incorporated for public and not private 
purposes. They are allon-ed to hold privileges of property only for public 
purposes. The members are not shareholders in any corporate estate 
which they can sell or devise otherwise," etc. 

So far  as the precise question presented in this appeal is concerned, we 
regard the principle as settled in this jurisdiction and adversely to plain- 
tiff by the recent decision of Comrs. v. Webb, 160 N.  C., 594, to the effect 
that the bonds of a drainage district could not be exempt from taxation 
on the ground that such a district was not endowed with governmental 
powers for the public benefit, but was more in  the nature of a private 
business enterprise. And, on the second position, that plaintiff's property 
was expressly exempt by the provisions of the charter, granted in 1909, 
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we have held, in Dauis u. Xalisbzq,  161 N. C., 56, that this and all 
( 81 ) other previous special exemptions were repealed by the revenue 

act, chapter 46, Public Laws of 1911. 
Further construing this section in connection with the machinery act 

of 1911, ch. 50, see. 71, in this same case, it was held, for reasons therein 
stated, that the revenue and machinery acts of the Legislature of that 
session should be construed together; and that the revenue act, ch. 46, 
sec. 5, was not designed or intended to establish or provide for any speci- 
fied exemption, but was passed with a view of repealing all former exemp- 
tions and as a general declaration of the policy of the Legislature in 
carrying out the second clause, the permissive feature of our Constitu- 
tion, Art. V, see. 5, and that the property actually exempt was designated 
and provided for in chapter 50, section 71, the machinery act of the same 
Legislature. 

Speaking to this position in Davis's case, the Court, among other 
things, said : "In the present case, this section 5 of the revenue act, relied 
upon by plaintiffs, is not, in our opinion, designed or intended to establish 
or provide for any specific exemption. I t  was drawn more especially with 
the view of repealing former exemptions and as a general declaration of 
the policy of the Legislature in carrying out the permissive features of 
our Constitution, Art. V, sec. 5, in which the General Assembly is allowed, 
if it see proper, to exempt this kind of property from taxation, and, in 
our riew, i t  does not establish any exemption; whereas the machinery act, 
see. 7, is clearly drawn for the express purpose of establishing and defin- 
ing the exenlptions which shall be allowed, making minute regulations as 
to the different subjects and specific kinds of property which shall be 
exempt; and if there were conflict in these two statutes, as plaintiff con- 
tends, the latter, expressing the particular intent of the Legislature, 
should prevail. School Comrs. v .  B o a d  of Aldermen, 158 N.  C., pp. 
191-198, citing 1 Lewis Sutherland (2 Ed.), see. 268; Rodgers v. U. AY., 
185 U. S., 83, and other authorities." 

I t  may be well to note that a like clause of repeal appears in  the gen- 
eral revenue acts of 1913, ch. 201, see. 5, and that the machinery act of 
that Legislature, substantially the same as that of 1911, should receive 

like interpretation. 
( 82 ) I n  Comrs. v.  Webb, supra; Corpor'ation Comnission v. Con- 

stmction Co., 160 N .  C., 582; Cnited Brethren v. Comrs., 115 
N.  C., 489; Loan Assn. v. Comrs., 115 K. C., 413, and other cases of like 
purport, it is shown to be the public policy of the State, as expressed both 
in the Constitution and statutes, that, except in certain specified and very 
restricted instances, the property of private persons, both individual and 
corporate, shall all bear its pro rata share of the general taxations im- 
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posed for the public benefit, and that, under the permissive clause of 
Article V, see. 5 ,  no exemptions should be made or upheld unless clearly 
coming within the constitutional provision and plainly so expressed as 
the legislative mill. Accordingly, a careful perusal of section 71 of the 
revenue act of 1911, the law which, as TTe have seen, is controlling in the 
matter, will disclose that even in cases of property held for "educational, 
scientific, literary, charitable, and religious purposes," no exemption is 
permitted except in specified instances and where such property is exclu- 
sively devoted to these purposes, and that, on the facts as now presented, 
the statzte in question affords no protection to plaintiff in the matter of 
taxation, either as to real or personal property. 

There is no error in the record, and the judgment dissolving the re- 
straining order is 

Affirmed. 

Cited: Leary v. Comrs.. 172 S . C .  27; Yrice v. T m d e e s ,  172 N.C. 85; 
Sawyer 2%. D~ninage Di s t~ ic t ,  I79 X.C. 183; Wat t s  v. Turnpike Co., 181 
S .C .  135 ; Tmstees 11. A w r y ,  184 N.C. 471 ; Person v. Watts ,  184 N.C. 
541 ; O'Xea7 c. Mnnn, 193 S .C .  163; Parks-Bekk Co. v. Concord, 194 N.C. 
136; Lattn v. .Tenkins, 200 K.C. 258 ; Porsyth County v. Joyce, 204 K.C. 
739; Hospital v. Rowan County, 205 N.C. 11;  Benson v. Johnston 
County, 209 X.C. 757; Wells 2. .  Housing Authority, 213 N.C. 750; War-  
senton v. Warren County, 215 K.C. 345, 347, 368 ; Odd Pekkozus v. Swain,  
217 N.C. 637, 638; Rockinghow C o m f y  c. Elon College, 219 S .C .  345: 
Lee  v. Podon, 233 N.C. 548. 

MACON COUNTY SUPPLY COXPANT v. TALLULAH FALLS RAILROAD 
COMPANY. 

(Filed 30 May, 1914.) 

1. Carriers of Goods-Overcharge - Penalty Statutes - Interstate Com- 
merce-Constitutional Law. 

Revisal, see. 2644, imposing a penalty upon a public carrier of goods for 
failure to pay an overcharge of freight upon the conditions therein named 
is not an interference with interstate commerce, or void under the com- 
merce clause of the Federal Constitution ; for its provisions are constitv- 
tional and valid. 

2. Same--Smount Recovered-Excessive Demand-Carrier's Knowledge-- 
Misinformation. 

The provision of Rerisal, see. 2614, that the shipper must recover the 
amount of oTercharges claimed in his notice to the carrier in order to 
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penalize the carrier for its nonpayment is to protect the carrier from pay- 
ment of excessive demands when the amount of the claim is not ascertain- 
able by i t ;  and does not apply when the amount of the overcharge is readily 
ascertainable from its own records, as in case of emcessive rates alone; and 
especially is this not required when the carrier's agent has misled the ship- 
per by giving him an erroneous rate, upon which he has made his calcula- 
tion and accordingly demanded more than the exact amount. 

BROTYX, J., dissenting ; WALI~ER, J., concurring in the dissenting opinion. 

( 83 ) APPEAL by defendant from Ferguson, J., at Fall Term, 1913, 
of l\/lscox. 

This is an action to recover an overcharge on an interstate shipment of 
freight, and the penalty prescribed in section 2644. 

After the freight had been paid, the plaintiff applied to the defendant 
for its rate, and correctly made up its claim of $3.75, based on the rate 
given. 

The defendant refused to pay the claim, and the plaintiff sued to re- 
cover the sum of $3.75 and the penalty. 

The defendant offered to pay $2.39, and the jury found that the over- 
charge was $3.56. The discrepancy between the amount claimed and the 
amount recovered is explained by the evidence, as follows : 

Gus Leach, a witness for the plaintiff, testified that he was secretary, 
treasurer, and general manager of and did the ordering for the plaintiff; 
a corporation, and that he looked after the shipments received; that he 
ordered a shipment of ranges from Piqua, Ohio, which was shipped on 
29 November, 1912; that the plaintiff received a bill of lading of said 
shipment bearing said date, and also a freight bill, which plaintiff paid, 
and that plaintiff filed the said bill of lading and paid freight bill with 

the defendant railway company, together n-ith plaintiff's bill for 
( 54 ) overcharge. Here the bill of lading was shown the witness, who 

testified that it was the exact copy, if not the original, and the 
freight bill was paid; that he filed these papers with his claim; that the 
shipment amounted to 1,020 pounds, and that he paid $18.03 freight; that 
from previous shipments he thought the freight was excessive, and he 
asked the railroad company to give him the rate from Piqua, Ohio, to 
Franklin, N. C. ; that he first asked the local agent, Mr. Hames, and he 
could not give it, and the witness then wrote to the management of the 
road; that the shipment was received 12 December, 1912; and he asked 
for the rate on 13 December, 1912, and received answer 27 February, 
1913 ; that Mr. Hanies, the local agent, called hini up over the phone and 
told him that the rate was $1.40 per 100 pounds, and he thereupon filed 
his claim for the overcharge of $3.75, which he testifies was the difference 
between the rate at $1.40 and what he had paid ; that the claim for orer- 
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charge had not been peid; that lacking two or three days, seven months 
had intervened between the date of filing the claim and institution of the 
suit; that by the Interstate Conimerce Commission's schedule of rates, 
ranges were shipped as third class, and that the given rate of third class 
from Piqua, Ohio, to Cincinnati, Ohio, was 17 cents, and from Cincin- 
nati, Ohio, to Franklin, N. C., via Tallalah Falls Railway, i t  mas $1.23, 
making a total of $1.40; that before the institution of this suit the Tallu- 
lah Falls Railway Company had offered him the sum of $2.39 in settle- 
ment of the claim for overcharge; that the shipment consisted of two 
ranges and contents, two high closets crated, one box advertising matter, 
and one boxed toy range; that the advertising matter and the toy range 
came at a higher classification and freight rate than the ordinary range; 
that deducting the weight of the advertising matter and the toy range, 
90 pounds, from the total weight of the shipment, 1,020 pounds, left 925 
pounds on which the freight was chargeable at  third-class rate, the 90 
pounds being chargeable at first- or second-class rate, making the total 
orerchargc on the basis of classification furnished by the Interstate Com- 
merce Commission $3.56 instead of $3.75, the amount sued for ;  that the 
weight of the advertising rnatter and the toy range was not dis- 
tinguished on the bill of lading issued by the initial carrier, but ( 85 ) 
that merely the gross or total  eight of the shipment was given, 
towit, 1,020 pounds, and this also appcared from the original bill of lading 
which was introduced in evidence, and which bore date 29 November, 
1912. 

There is no control-ersy as to the amount of the penalty, if entitled to 
recover any. 

There mas a judgment in favor of the plaintiff for $3.56 overcharge 
and $100 penalty, and the defendant appealed. 

The assignments of error are as follows : 
First. That the court erred in allowing witness Leach, over defendant's 

objection, to testify that Hames, local agent of defendant, called him up 
over the telephone and told him the rate was $1.40 per hundred pounds, 
as pointed out in defendant's first exception. 

Second. That the court erred in allowing the plaintiff to introduce in 
evidence the file of rates from the Interstate Commerce Commission certi- 
fied by its secretary under the seal of the commission, as pointed out in 
defendant's second exception. 

Third. That the court erred in allowing plaintiff to introduce the bill 
of lading and freight bill without introducing the balance of defendant's 
file, as pointed out in defendant's third exception. 

Fourth. That the court erred in charging the jury that the plaintiff 
was entitled to recover of the defendant a penalty of $25 for the first 
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day and $5 for each succeeding day after demand made, until the sum 
reached the amount of $100, as pointed out in defendant's fourth 
exception. 

Fifth. That the court erred in refusing to set aside the verdict and 
granting the defendant a new trial, as pointed out in defendant's fifth 
exception. 

Sixth. That the court erred in  awarding the plaintiff jud,pent 
against the defendant for the sum of $100, penalty for failure to refund 
overcharge, as pointed out in defendant's sixth exception, and rendering 
judgment for $3.56 when plaintiff sued for $3.75. 

( 86 ) T. J. Johnston for plaintif. 
Johnston & Horn, Hamilton &IcWho~tcr, and Lamar Rucker 

for  defendant. 

ALLEN, J. The only assignment of error relied on in the brief of the 
appellant is the fourth, and as to this i t  is contended: (1) That the act 
(Rev., see. 5644) imposing a penalty for non-payment of an overcharge 
of freight is invalid, because it is an interference with interstate com- - 
merce. (2)  That to permit a recovery of the penalty when the plaintiff 
has failed to sustain his claim in full would be a taking of the property 
of the defendant without due process. 

The first exception of the defendant is disposed of by the decision in 
Thurston v. R.  R., 165 N. C., 598, and it is not necessary to consider it 
further. 

The second presents more difficulty, bnt when the nature of the de- 
mand and the facts connected with the filing of the claim by the plaintiff 
are considered, we are of opinion the penalty can be legally enforced. 

Section 2634 of the Revisa1 imposes a penalty for faiIure to pay a 
claim for loss or damage to property while in the possession of a common 
carrier, but provides that no penalty shall be recovered unless the full 
amount of the claim is recovered. 

I n  proceedings under this section, the amount is uncertain and unas- 
certained. and as the defendant has no means of determining the exact c, 

amount due, the burden is upon the plaintiff to make good his claim, 
before he can recover the penalty, as otherwise the carrier could be 
penalized for refusing to pay an unjust and excessive demand. 

It was upon this ground the judgment of the Supreme Court of 
Arkansas was re~rersed in R. R. ?;. Wywne, 224 U. S., 354, in which the 
owner of property damaged filed a claim against the carrier for $500, 
and only demanded in his complaint and recorered $400, the Court say- 
ing: "It will be perceived that while, before the suit, the owzer de- 
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manded $500 as damages, which the company refused to pay, he did not 
in  his suit either claim or establish that he was entitled to that 
amount. On the contrary, by the allegations in his complaint ( 87 ) 
he confessed, and by the verdict of the jury it was found, that his 
damages were but $400. Evidently, therefore, the prior demand was 
excessive and the conipany rightfully refused to pay it. And yet the 
statute was construed as penalizing that refusal and requiring a judg- 
ment for double damages and an attorney's fee. I n  other words, the 
application made of the statute was such that the company was sub- 
jected to this extraordinary liability for refusing to pay the excessive 
demand made before the suit." 

These objections do no~t exist when the demand is for an overcharge 
of freight which consists, under section 2642 of the Revisal, in collecting 
more than the rates appearing in the printed tariff of the carrier. 

The carrier knows the amount collected, and has in its own possession 
its tariff, fixing the legal rate, and can ascertain with exactness the 
amount of overcharge. I t  can, therefore, protect itself against an unjust 
demand by tender of the amount due, and thereby escape liability for 
the penalty. 

It appears in this record that the plaintiff did not intentionally claim 
more than i t  was entitled to, and that its error in stating the amount 
was brought about by the conduct of the defendant in misinforming him 
as  to its rates, and that the tender by the defendant was less than was 
due on any computation. 

The defendant ought not to be permitted to mislead the plaintiff and 
induce i t  to file a claim for more than i t  can recover, and then escape 
liability upon the ground that the claim is excessive. 

The defendant is, in our opinion, liable for the penalty. Statutes of 
similar import have been upheld. B. R. v. Vinegar Co., 226 U. S., 219. 

No  error. 

BROWN, J., dissenting: I t  is an admitted fact that the amount of the 
plaintiff's demand on the defendant was for $3.75, and the defendant 
refused to pay it. I n  this suit the just and legal claim of the plaintiff is 
established to be $3.56. For its refusal to pay an unjust and illegal 
demand, the defendant is penalized $100. 

The finding of the jury was based on the evidence of the plain- ( 88 ) 
tiff's own witness, Gus Leach, who was secretary, treasurer, and 
general manager of the plaintiff, and from the file rates of Interstate 
Commerce Commission, offered in evidence by the plaintiff. 

The same witness further testified that before suit was brought, the 
defendant railway company had offered the sum of $2.39 in settlement 
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of the claim of overcharge. So that in  the absence of the knowledge on 
the part of either party of the real amount due as overcharge, the 
defendant offered $3.39 and the plaintiff demanded $3.75 in settlement; 
the true amount, according to the verdict of the jury, being $3.56. 

I n  my opinion, the judgment of this Court in sustaining such a 
penalty is squarely opposed to three decisions of the Supreme Court of 
the United States. R.  R .  v. Wynne, 224 U. S., 354. 

Also, in Chicago, Milwaukee and St. Paul Railway Co. v. Polt, de- 
cided by the United States Supreme Court on 26 January, 1914, pub- 
lished in the Supreme Court Reporter for 1 March, 1914, Vol. 30, No. 7, 
on page 301 it appears that by a statute of South Dakota a railroad 
company is made absolutely responsible for double the amount of dam- 
ages actually sustained for loss of property destroyed by fire, comniuni- 
cated from its locomotive engine, unless it pays the full amount within 
sixty days from notice, with a proviso that if the railroad shall "offer in 
writing to pay a fixed sum, being the full amount of the damages sus- 
tained, and the owner shall refuse to accept the same, then in any action 
thereafter brought for such damages, where such owner recovers a less 
sum as damages than the amount so offered, then such owner shall 
recover only his damages and the railway company shall recorer its 
costs." 

Polt demanded $838.20. The railroad company offered in writing to 
pay $500. Then Polt recovered a verdict for $780. A judgment for 
double damages was affirmed by the Supreme Court of the State, 26 
South Dakota, 378, 128 N. W., 472. This judgment was reversed by the 

Supreme Court of the United States, the Court holding: 
( 89 ) "The rudiments of fair play required by the Fourteentll 

Amendment are wanting when a defendant is r~quired to guess 
rightly what a jury will find, or pay double if that body sees fit to add 
one cent to the amount that was tendered, although the tender was 
obviously futile because of an excessive demand. This case is covered 
by St. Louis, I. N.  and S. R. Co. v. Wynne,  224 U. S., 354, 56 Law Ed., 
799, 42 L. R. A., N. S., 102, 32 Sup. Court Rep., 493. I t  is not like 
those in which a moderate penalty is imposed for failure to settle a 
demand found to be just. Yaxoo and M. Valley R .  Co. v. Jackson T'ine- 
gar Co., 226 U. S., 217, 57 Law Ed., 193, 33 Sup. Court Rep., 40." 

See, also, Chicago, Milwaukee and St. Paul Railway Co. v. Kennedy, 
Vol. 34, No. 10, page 463, of Supreme Court Reporter, dated 15 April, 
1914. 

I n  R. R. Co. v. Wynne, Hr .  Justice V a n  Devanter says: "Evidently 
the prior demand was excessive, and the company rightfully refused to 
pay it. And yet the statute was construed as penalizing that refusal 
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and  r e q u b i n g  a judgment  fo r  double damage a n d  a n  attorney's fee. I n  
o ther  words, the  ap~plication made  of the  s ta tu te  was such t h a t  the  
company was  subjected to th i s  extraordinary l iabi l i ty  f o r  refusing to 
p a y  t h e  excessive demand made before suit. W e  th ink  the  conclusion is 
unavoidable t h a t  t h e  statute, a s  so construed and  applied, is a n  a rb i t ra ry  
exercise of t h e  powers of government and  r io la t i re  of the  fundamental  
r ights  embraced wi th in  the conception of due process of law." 

T h e  excess demanded i n  this case is small, but  the  principle inrolved 
is t h e  same. 

MR. JUSTICE WALKER concurs i n  this  dissent. 

Cited: Tilley v. R.R., 1'72 N.C. 365. 

TERESA E. PAGE v. JOSEPH B. PAGE. 

(Filed 30 May, 1914.) 

Habeas Corpus-Supreme Court-Supervisory Po~vers-Supersedeas-Gus- 
tody of Child-Retention in State-Writ of Prohibition-Procedu~e- 
Motion in the Cause. 

Pending an appeal in a n  action for divorce. the Supreme Court, in the 
esercise of its constitutional power to issue any remedial writ of super- 
vision and control to inferior courts (Const., Art. IV, sec. 8, and under its 
general supervisory powers conferred by the Constitution, map issue a 
writ of supersedeas (Rev., sees. 590, 598) to a Superior Court judge before 
whom, in habeas corplts proceedings, the mother, liring in  another State, 
contends for the custody of a minor child, p e f t d e n t e  l i t e ,  to the effect that  
the child be retained within the jurisdiction of the courts of this State. 
The writ of prohibition will not lie, for the judge with notice of the order 
will adjudge that  the child is "legally detained," and dismiss the proceed- 
ings, and, in the absence of a supersedeas bond, award the custody of the 
child to some reliable person living in this State with sufficient surety for 
the safe Beeping and proper care of the child, making such order in regard 
to its mother seeing the child as  will appear to him to be proper. H e l d ,  
in this case, the writ of habeas corpz~a was not the proper remedy, and the 
mother should have proceeded by motion in the cause. 

N o  record filed. 
Motion i n  the Supreme Court  for a supersedeas and  also for writ of 

Prohibi t ion.  

Fred D. ham rick^ and J .  C. Little f o ~  p la in t i f .  
Spainhour & Null for defendant. 
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CLARK, C. J. This is an action for divorce from bed and board, and 
on an appeal from an order granting alimony in favor of the plaintiff 
pendente life, this Court found error, 161 K. C., 170. At Spring Term, 
1914, of the court be lo^^, the judge made an interlocutory order modify- 
ing the previous order of the former judge by granting the custody of 
one of the children to the mother, ;xho resides in South Carolina. From 

this judgment an appeal was duly taken and the appeal bond and 
( 91 ) superaedeas were filed. The parties having disagreed on a settle- 

ment of the case, it is before the judge to be settled. I n  the 
nleantime the mother has sued out a writ of habeas corpus, and asked 
that the custody of such child be awarded her pending the appeal. 

The defendant has docketed in this Court the record proper on the 
appeal and has asked that a supersedeas issue from this Court to the end 
that the child may be kept in the State pending the appeal, upon the 
ground, as held in Harris c. Harris, 115 N.  C., 587, that the court will 
not award such custody, pending an appeal, to a parent who lives out 
of the State, because, while the bond might possibly secure the payment 
of damages, it could not secure the production of the child, and there- 
fore the appellant might find his appeal futile. This case is cited wi~th 
approral in In re Tzirner, 351 N. C., 478, and X o o ~ e  v .  -?loore, 130 
N. C., 335. 

We think the defendant, who is appellant, is entitled to have the court 
retain jurisdiction of the child until the hearing of his appeal, so that 
the final determination of this Court. if in his favor, mag be effective. 

The Constitution of Sor th  Carolina, Art. IV, see. 8, provides that 
this Count "shall have the power to issue any remedial writs necessary 
to give it a general supervision and control over the proceedings of the 
inferior courts." On appeal, the judgment to transfer the custody of the 
child to the mother is suspended on giving the bonds required for appeal 
and supersedeas by virtue of Rev., 590, 598, and if there is any doubt of 
the application of those sections to a case like this, it is eminently proper 
that the Court under its supervisory powers, conferred by the Constitu- 
tion, should require the lower court to refrain from changing the tus- 
tody of the child, pending an appeal, or permit it to be carried out of 
the State. Harris v. Harris, supra. 

We are not assuming that the judge would make such order, but by 
reason of the issuance of the writ of habeas corpus the defendant has 
reason to fear that such order might be made in the court below, and lie 

had a right to ask such action by the appellate court, in this or. 
( 92 ) any other case, that may be necessary to assure him the execu- 

tion of the judgment of this Court on appeal, should it be in his 
favor. 
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The defendant also asked that the m i t  of Prohibition should issue 
against the judge from proceeding with the writ of habeas corpus. We 
do not think that this is a case where such prohibition should issue. 
But the judge with notice of this order of the Court cannot adjudge that 
the child is "illegally detained" or that the mother is entitled to its 
cus~tody pending the appeal, but will dismiss the proceeding. If no 
supersedeas bond is giren, the custody pending the appeal should be 
given to some reliable person living in this State, with sufficient surety 
for the safe keeping and proper care of the child. 

Indeed, if the plaintiff had been entitled to an order, for any reason, 
to the custody of the child, pending the appeal, and had been living in 
this State, she should have proceeded by a motion in the cause before 
the court below, and a writ of habeas corpus  did not properly lie in any 
event. 

There is nothing in this order that prohibits, or that can be con- 
sidered as prohibiting, the judge below to make an order in this cause 
that the mother may see the child as often as his Honor thinks proper, 
pending the appeal, and under such circumstances and safeguards as 
appeal to his judgment, consistent with the retention of the child in this 
State and the certainty of its production to await the judgment of this 
Court in this appeal. 

The motion for a supersedeas is allowed. A copy of this judgment 
will issue at  once to the Superior Court of Polk and copies will be sent 
by the clerk of the Court to the judge holding the courts of that district, 
that he mag take action in pursuance to this judgment. 

Xotion allowed. 

Ci ted:  Page  v. Pane ,  167 N.C. 349, 350; I n  r e  Means,  176 N.C. 
312; In re  Blake ,  184 N.C. 281; CZegg v. Clegg, 186 N.C. 35; I n  r e  
DeFo,rd, 226 N.C. 192; G a f o r d  v. Phe lps ,  235 N.C. 224. 

J. H. LEROY v. ELIZABETH CITY. 

(Filed 30 May, 1914.) 

1. Municipal Corporations-Cities and Towns-Bond Issues--Market House 
-Necessaries-Constitutional Law. 

Bonds issued by a municipality to build a market house are for a neces- 
sary expense, and when authorized by statute do not require, for their 
validity, that they be submitted to the qualified voters of the municipality. 
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Municipal Corporations-Cities and Towns - Bond Issues - Statutory 
Directions-Market House-Location. 

Where the statute requires that a market house authorized to be built 
by a municipality from a bond issue be located on a certain parcel of its 
lands, the validity of the bonds is not affected by its location elsewhere, 
the remedy of the taxpayer being to compel the city to use the proceeds of 
the lands as required by the statute. 

Municipal Corporations-Cities and Towns--Bond Issues-Improper Use 
of finds-Incidents. 

An improper use of the proceeds from the sale of municipal bonds for a 
market house does not affect the validity of the bonds; and in this case 
i t  is held that a reasonable Fpense incurred in attorney's fees, etc., or in 
paving an esplanade adjacent to the market house, is not an improper 
expenditure of the funds. 

Municipal Corporations-Cities and Toxvns-Bond Issues--Aldermen- 
Majority Vote. 

Where a bond issue of a municipality is authorized by statute, and there 
is no charter or other s ta tu tor~  prorision to the contrary, the exercise of 
the power by the municipality to issue the bonds is sufficient if by a 
majority of its aldermen. 

APPEAL by plaintiff from Ferguso?~, J., at  chambers, I d  April, 1914; 
from PASQUOTAKIL 

This is  a n  appeal, in an  action brought by a taxpayer, from an  order 
dissolving an  injunction which restrained the defendants from issuing 
and selling certain bonds. 

The  Legislature of 1907 passed an  act known as chapter 117, P r i ~ a t e  
Laws 1907, which act lms  amended first by chapter 319, Private L a m  

1909, and again by chapter 487, Private L a m  1913. 

( 94) Said original act reads as follows: 

T h e  General Assembly of North  Carolina do enact: 

SECTION 1. That  the board of aldermen of the corporation of Eliza- 
beth City is  hereby authorized and empowered to establish and erect a 
market house, town hall, auditorium, and mayor's office, and shall equip 
said building in such manner as to meet the needs and necessities of the 
people and the  corporation of Elizabeth City, and shall also establish 
and erect suitable buildings for the fire department and apparatus. 

SEC. 2. T h a t  the board of aldermen of Elizabeth City is hereby 
authorized and enipomered and shall issue bonds in the nanle of the 
corporation of Elizabeth City, in the denomination of $500 each, with 
coupons and in  such form as may be determined by the said board, to 
an  amount not  exceeding $40,000, payable in twenty years from the 
issuing thereof, and a t  such a time and place as the board of aldermen 
may  prescribe. The  said bonds shall bear interest at a rate of not 
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exceeding 5 per cent per aanum, payable semiannually. The said bonds 
shall mature as follom: $1,000 per annum for the first five years; 
$2,000 per annuni for the next ten years, and $3,000 per annum for the 
next five years. 

SEC. 3. The said building as set out above is to be placed on the 
property now o~med by the town of Elizabeth City, on the northeast 
corner of 31,fatthem and Pool streets. 

SEC. 4. That the said bonds shall not be sold for less than par, and 
the proceeds arising therefrom shall be held by the treasurer of the 
corporation of Elizabeth City for the purpose set out aboi-e. 

SEC. 5.  That the said building shall be erected by contract with the 
board of aldermen of Elizabeth City and the board of permanent im- 
provements, and no contract for the erection of said building shall he 
made by the board of aldermen of Elizabeth City without first having 
the approval of the board of permanent improvements. 

The amendment by the act of 1909 provides that if the sun1 of $40,000 
shall be insufficient to carry out the purposes of the act of 1907, 
that additional bonds in the sum of $10,000 may be issued, after ( 95 ) 
submitting to a vote of the people the question of issuing such 
additional bonds, and authorizes the defendant to buy additional prop- 
erty adjacent to the lot referred to in section 3 of the act of 1907, if 
necessary. 

The act of 1913 eliminates all of the buildings in section 1 of the act 
of 1907 except the market house, and repeals section 3 of the original 
act. 

The act of 1913 was not passed in accordance with the formalities 
required by Article 11, sec. 14, of the Constitution. 

Acting under the authority of these acts, the board of aldermen of 
Elizabeth City, by a majority vote, with the approval of the board of 
permanent improvements, has contracted to sell bonds in the sum of 
$30,000 at par for the purpose of building a market house. 

The plaintiff contends : 
That said proposed issue of said bonds is wrongful and p n l a ~ ~ f u l ,  and 

said proposed bonds illegal and x-oid: 
( a )  For that the proceed8 of said bonds are not for the necessary 

expenses of said town, and there has been no ratification by a majoritr 
of the qualified voters. 

( b )  For  that chapter 487, Private Laws 1913, ~vhich materially 
amended chapter 117, Private Laws 1907, was not passed as required by 
Article 11, see. 14, of the Constitution of North Carolina. 

(c) For that the board is expressly prohibited by the Legislature from 
building said market house on any property except the lot on the corner 
of Pool and Matthews streets. 
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(d) For that the sale which has been negotiated is in express viola- 
tion of section 4, chapter 117, Laws 1907, in that the board has con- 
tracted to sell said bonds at  an amount of $250 less than par, which 
amount is an expense for printing and attorney's fees, ~ ~ ~ h i c h  the tom1 
has agreed to pay. 

( e )  For that the board is not authorized by the charter of said town 
to issue said bonds. 

( f )  For that the ordinances authorizing the issuance were not adopted 
by the unanimous board, but only by a majority vote of five (5)  to 

three ( 3 ) .  
( 96 ) (g) For that the board of aldermen propose to spend a por- 

tion of the proceeds in paving the esplanade adjacent to said 
market house. 

His  Honor dissolved the restraining order, and the plaintiff appealed. 

W a r d  & Thompson for plaint i f .  
W. L. Small for defendant. 

ALLEN, J. The General Assembly has the power to authorize a 
municipal corporation to create a debt and issue bonds for necessary 
expenses without a vote of the people, and the debt created for a market 
house is a necessary expense. Szuinson v. Mount Olive, 147 N. C., 611. 

(2)  The act of 1913 imposes no additional burden on the citizens and 
taxpayers of Elizabeth City, and it was not, therefore, necessary for the 
ayes and noes to be entered on the journals at the time of its enactment. 
The case of Gregg v .  Qomrs., 162 N .  C., 484, is d i r e c t l ~  in point. 

( 3 )  The third objection of the plaintiff is met by the fact that the 
act of 1913 repeals the section of the act of 1907 requiring the market 
house to be built on the property of the city; but if this was not so, i t  
would not affect the validity of the bonds, and the remedy of the plaintiff 
would be to compel the defendant to use the proceeds of the lands as 
required by the statute. 

(4)  I t  appGars that the defendant has agreed to sell the bonds at par, 
and as we have before said, the use of the proceeds improperly would not 
render the bonds invalid. We are of opinion, horn-eaer, that reasonable 
expenses incurred in issuing the bonds are incident to the purposes of 
the act, and mould not be a niisappropriation of the funds: and what is 
here said is also applicalde to the expenses for the esplanade. I t  would 
also seem that the esplanade is substantially a part  of the market house. 
Raleigh v. Durfey,  163  N.  C., 155. 

( 5 )  The bonds are authorized by the General Assembly, and it was 
not necessary for the vote of the niembers of the board of aldermen to 
be unanimous. 
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" I n  t h e  absence of charter  o r  s ta tutory provision to t h e  con- ( 97  ) 
t r a ry ,  t h e  rule  is well established t h a t  a major i ty  of a quorum is 
all t h a t  is required f o r  the adoption o r  passage of a n y  ordinance, reso- 
lution, o r  order  properly ar is ing f o r  t h e  action of the  n ~ u n i c i p a l  council 
o r  o ther  municipal  body." 28 Cyc., 335; Rushuille Gas Co. v. Rushville, 
6 L. R. A., 315, a n d  cases cited. 

W e  a r e  of opinion the bonds a r e  valid and  tha t  there is  n o  error. 
Affirmed. 

Cited:  Storm v. Wrightscille Beach, 189 N.C. 681 ; IIenderson v. Wil- 
mington, 1 9 1  S . C .  282;  dngelo v. Winston-Salem, 193 N.C. 2 1 3 ;  Wal- 
ker v. Faison, 202 X.C. 696. 

IT. R. HOPKINS ET AL. v. HARVEY CRISP. 

(Filed 30 Mar, 1914.) 

1. Deeds and Conveyances-Color of Title-NonsnitLimitation of Actions. 
Defendant's possession under color is insufficient to ripen his title to 

lands, where i t  is shown that plaintiffs' predecessor in  title brought suit 
for the lands before the defendant had been in possession seven years, 
which action was nonsuited and another action was again instituted by 
the plaintiffs within a gear. 

2. Judgments-Collateral Attack-Xonsuit-Independent Action-Motion 
in the Cause. 

A judgment mag not be set aside for irregularities in an independent 
action, the proper procedure being in the original cause; and where the 
original action has been nonsuited, and another action has been brought 
upon the same subject-matter, between the same parties in interest, a 
defendant mag not introduce evidence tending to show that  he had not 
authdrized an answer to be filed for him, to repel the bar  of the statute of 
limitations, when the complaint therein was against all of the defendants 
who ostenqibly had answered and proceeded with the trial of the cause to 
judgment, which appears to  be regular on its face. 

APPEAL by defendant f r o m  Carter, J., a t  S p r i n g  Term, 1914, of 
GEAHAN. 

T h i s  i s  a n  action i n  the na ture  of a n  ejectment, tried upon these 
issues : 

1. A r e  the plaintiffs named i n  the complaint the owners of the ( 98 ) 
l a n d  described i n  the  complaint, and  entitled t o  t h e  possession of 
the  s a m e ?  
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2. I s  the defendant, H a r ~ e y  Crisp, in the unlawful possession of that 
part of the land described in his answer? 

At the close of all the evidence the court instructed the jury that if 
they believed the evidence, they mould answer both issues "Yes." To 
these instructions thc defendant excepted. 

The jury answered both issues "Yes," and the defendant n ~ o ~ ~ e d  for 
a new trial. Xotion denied. Exception by the defendant. The court 
rendered the judgment appearing in the record, and the defendant 
excepted and appealed to the Supreme Court. 

M. W .  Bell and Zeb Weaver for plaintiff. 
R. L. Phillips for defendant. 

BEOWN, J. I t  is admitted that the plaintiffs have shown title in 
themsehes, unless the defendant, Harvey Crisp, has shown title by color 
and adverse possession. We think the evidence of adverse possession is 
insufficient. The evidence of the appellant tended to s h o ~  he had been 
in possession since 1898. 

The plaintiffs offered in eaidence the record of an action for the 
recovery of these lands, brought against John 11. Crisp, Harvey Crisp. 
and Allen Crisp, by summons issued 17 March, 1903. This cause was 
tried two or three times in Graham, and v7as removed to Jackson and 
nonsuited in 1909, and the summons in the present case TTas issued in 
1909. 

From the time he entered in 1898 until the summons was issued, 17 
March, 1903, in the case of Archer et al. v .  John 111. Crisp and Harvey 
Crisp, mas less than seven years. The plaintiffs in that suit were the 
predecessors in title of Hopkins. The defendant claims he was not 
served with summons, but the complaint is against the defendant, Har- 
vey Crisp, and all the defendal~ts ans~i~ered. 

The defendant, Harvey Crisp, proposed to prore that he did not 
authorize an answer to be filed for him. His  Honor properly excluded 
snch evidence. A record of this kind cannot be thus collaterally 

attacked. 
( 99 ) I t  is well s~ t t l ed  that where it appears upon the face of the 

record that the court had acquired jurisdiction of the parties and 
of the subject-matter of the action, the judgment therein is valid, how- 
ever irregular it niay be, and it must stand until set aside in a proper 
proceeding by competent authority. Engla~d c. Garner, 90 X. C., 197; 
Harrison v. Hargroce, 120 N. C., 106. 

NO error. 

Cited: 8. e. Norris, 206 N.C. 196. 
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BANK w. DRUG Co. 

FIRST K'ATIONAL BANK v. WARSAW DRUG COMPANY. 

(Filed 30 May, 1914.) 

1. Bills and Nates-Fraud and Deceit-Innocent Purchaser-Tyials-Bur- 
den of Proof. 

Where it is proved or admitted that a negotiable note sued on has been 
obtained from the maker by fraud, or deceit, the transferee, the plaintiff 
in the action, must show by the preponderance of the evidence that he n7as 
a bofra f idc purchaser or d ~ r i r e d  his title from such purchaser, and it is 
insnficient that he acquired the note for value, before maturity. 

2. Same-Impeaching Evidence. 
The burden of proof being on the plaintiff, in his action to recover on a 

negotiable note, to show that he mas a bo)la fide purchaser for ralue, where 
it is shown that the note mas procured from the maker by fraud or deceit, 
it  is not required that the defendant negatively prove that the plaintiff was 
not such purchaser, and the plaintiff's testimony is subject to attack and 
to he discredited on cross-examination. 

APPEAL by plaintiff from 0. 11. Al len ,  J., at November Term, 1913, 
of DCPLIN. 

This is  a ciril action tried upon these issues: 
I. I s  the plaintiff a corporation, as alleged in the complaint? An- 

swer : Yes (by consent). 
2. T a s  the note sned on procured by fraud and deceit of the Equi- 

table Manufacturing Company? Answer : Yes. 
3. I s  the plaintiff' the bona fide holder of said note in due course? 
A n s ~ ~ e r  : No. 
4. I s  the defendant indebted to the plaintiff, and if so, what (100) 

amount ? Answer : Nothing. 
From the judgment rendered, the plaintiff appealed. 

H. D. Wi7liams for plaintif l .  
Ste7.ens & Bensley  for de fendan t .  

BROWK, 3. The principles of 1a1~- presented on this appeal have been 
so frequently adjudicated that  a further discussion of them would seem 
to be useless. 

Where the maker of a negotiable paper establishes tha t  i t  has been 
obtained from him by fraud or deceit, a subsequent transferee must, 
before he is entitled to recoTer thereon, show that he is  the bona fide 
purchaser, or that  he derived his title from such a purchaser. It is 
not sufficient t o  show simply that  he purchased before mlaturity and 
paid value, but he must show that  he  had no knowledge or notice of the 
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fraud. Bank v. Fountain, 148 3. C., 590; Bank v. Brcxson, 165 N. C., 
344. 

The defendant in his answer alleges fraud in obtaining the note sued 
on, and false and fraudulent misrepresentation in regard to the quality 
of the articles of jewelry and other things for which the note was given. 
There is abundant evidence in the record to justify the finding of the 
jury upon that issue. 

We also think that there is sufficient evidence in the 'ecord to show 
that the plaintiff is not a bona fide holder of the note in due course. The 
burden of proof rests upon the plaintiff after fraud is established to 
show that the plaintiff was such bona fide purchaser, and not upon the 
defendant to negative that position. Bank v. Exum, 163 N. C., 199;  
Nyers v. Petty, 153 N. C., 462; Rank v. Fountain, supra; Trust Co. v. 
Ellen, 163 N. C., 45. 

The burden of proof being thus placed upon the plaintiff to show that 
it was a bona fide holder in due course, the credibility of the testimony 
of Krouth, assistant cashier, upon whose evidence the plaintiff relies, 
was necessarily subject to attack before the jury and also to be dis- 
credited upon cross-examination. 

There are some circumstances which have cropped out in the tesrti- 
mony from which the jury might well infer that the plaintiff was not 

the bona fide owner of the note sued on, but had taken it for 
(101) collection for the benefit of the payee, the Equitable Xanufac- 

turing Company. These circunlstances and indicia of fraud it 
is useless to recount. 

Upon a review of the whole record, we are of opinion that the judge 
below tried it in accordance with the well settled decisions of this Court. 

No error. 

Cited: Noon v. Simpson, 170 X.C. 337; Bank v. Sherron, 186 N.C. 
299;  Bank v. Wester, 188 N.C. 376; Clark 2:. Laurel Park Estates, 196 
N.C. 638. 

R. W. HAWES ET AL. V. HILTON LUMBER COMPANY. 

(Filed 30 Xay, 1914.) 

Deeds and Conveyances-Description-Par01 Evidence - Trials - Negli- 
gence--Evidence. 

In an action to recover damages of the defendant for negligently setting 
fire to and burning the timber lands of the plaintiff, it is held that the 
following general description is sufficient to admit of par01 evidence of the 
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identification of the lands, to wit: "A certain tract or parcel of land in 
Rose Hill Township, Duplin County, adjoining the lands of this grantor, 
S. W., and others, and being on the south side of Maxwell and Beaver Dam 
creeks" ; and it is further held that the evidence is sufficient of the defend- 
ant's negligence, under Williams v. IZ. R., 140 N. C., 624. 

APPEAL by defendant from 0. H. Allen, J., at December Term, 1913, 
of DUPLIN. 

This is an action to recover damages for negligently setting fire to 
and burning the timber lands of the plaintiffs. 

The description in the deeds under which the plaintiffs claim is as 
follows : 

"A certain tract or parcel of land in Rose Hill  Township, Duplin 
County, State of North Carolina, adjoining the lands of this grantor, 
Stokes Wells, and others, and being on the south side of Maxwell and 
Beaver Dam creeks, bounded as follows: 

"Beginning at  a stake on the run of Beaver Dam Creek, S. 4 W. 363 
poles to a stake on Stoak Wells' line; thence S. 89 E. 122 poles to a 
stake; thence N. 4 E. 400 poles to a stake on the run of Maxwell; 
thence up said run to the mouth of Beaver Dam; thence up the (102) 
run of Beaver Dam to the beginning, containing 272 acres, more 
or less. 

"Subject to a timber lease we have given to the Hilton Lumber Com- 
pany of Wilmington, N. C., expiring on 14 February, 1910." 

The defendant objected to the introduction of the deed, upon the 
ground that it was void for vagueness of description. 

W. B. Hawes testified: "I am the grantor in  the deed to the plaintiffs, 
S. C. Murray, W. B. Hawes, and R. W. Hawes, and they are my chil- 
dren. I know the tracts of land read to me in the above deeds. These 
lands are bounded by William B. Wells, Maxwell and Beaver Dam 
creeks, and by the lands of Mrs. Sudie Carr and Stokes Wells, and I 
know the lines and boundaries of the plaintiffs' tract. Was present 
when i t  was surveyed. Maxwell and Beaver Dam is on one side, and on 
the other side there is a welldefined line of marked trees all the way 
around between the land of Mrs. Sudie Carr on the west and on the 
lands of Stokes Wells, and on the east by the lands of W. B. Wells, and 
on the north by Maxwell and Beaver Dam creeks. The lines were well 
marked spruce pines and trees all around i t  to the edge of the bay. I 
have known these lines and marked trees to the boundaries of this land 
since 1878. I have worked on it and chipped turpentine and got light- 
wood off of i t  ever since the year 18'78, and I cleared a part of the tract 
and worked i t  nineteen years, except when I rented i t  out." 
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Rufus Carr testified: "At the time of the fire, I lived about 300 yards 
from where the fire started. The Hilton railroad passed right nedr our 
house. I was in the field at work when the engine passed going towards 
the skidder, and i t  passed on by the point where the fire was afterwards 
found to be, and I went on to the skidder. I n  about 15 minutes I heard 
the engine go back towards the smoke and blow three long blows, and I 
saw the fire and started. When I got there i t  was burning right close 
up to the railroad track. There were only two or three fellows there 

when I first arrived-the engineer and two colored men who 
(103) worked on the engine. The engineer and his help were dipping 

water out of the tank of his engine and pouring it on the fire. 
They did not succeed in putting it out. The fire caught on the lands of 
Mrs. Sudie Carr and went southeast onto the lands of the plaintiffs. 
The right of way had straw on it and some pine tops right near the rail- 
road where the fire caught, and the pine straw and pine tops were burn- 
ing when I got there. I t  was dry and the wind was blowing from the 
northwest. The railroad at this point runs east. There was no fire or 
smoke in the woods before the engine went up there." 

Stevens & Beadey for plaintiff. 
H. D. Williams and E. K. Bryan for defendant. 

ALLEN, J. The defendant relies upon two exceptions: (1) That the 
deeds under which the plaintiffs claim are void for insufficiency of 
description. (2) That there is no evidence of negligence. 

The location of the land by the particular description contained in the 
deed is difficult, if not impossible, because the only fixed and defined cor- 
ner is the mouth of Beaver Dam, and if you undertake to reverse the 
lines from that corner down the run of Maxwell, you do not know where 
to stop, as the length of the line on Maxwell is noit given and the terminus 
is a stake. 

We can, however, discard this part of the deed, and the general 
description of "a certain tract or parcel of land in  Rose Hill Township, 
Duplin County, adjoining the lands of this grantor, Stokes Wells, and 
others, and being on the south side of Maxwell and Beaver Dam creeks," 
is sufficient to sustain the deed. Farmer v. Batts, 83 N.  C., 387; Perry 
v. Scott, 109 N.  C., 374. 

I n  the last case i t  was held that "A description of land in  a deed as 
'lying and being in the county of Jones and hounded as follows, towit: 
On the south side of Trent River, adjoining the lands of Colgrove, 
McDaniel and others, containing 360 acres, more or less,' is not so vague 
and indefinite as to render the conveyance void, but may be aided by 
par01 evidence." 
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T h e  evidence as  to  the origin of the  fire, and  as t o  the foul  condition 
of t h e  right of way, ~ i -as  ful ly  a s  s t rong a s  i n  TYillimns v. R. R., 
140 N. C., 624, in which it was held sufficient to sustain a ~ ~ e ~ d i c t  (104) 
against  t h e  defendant establishing negligence and liability. W e  
find 

No error. 

Cited:  Speed v. Perry,  167  K.C. 126. 

FRED S. JOHNSON, TRCSTEE, R .  TV. B C R S E T T E  a m  JACOB BURNETTE. 
HEIRS AT Law OF JACOB B. BURNETTE, r. H. R. WHILDEN. 

(Filed? 30 May, 1914.) 

1. Process--Personal Service-Court's Jurisdiction. 
An action of debt is one personal to the debtor, and requires that per- 

sonal service be made on the defendant within the territorial jurisdiction 
of the court issuing the process, or that he has in some recognized man- 
ner, by his acts or conduct. acBnomledged the j~~risdiction of the court so 
as  to become bound by its judgment, where the defendant has no property 
in the jurisdiction invoked. 

2. Same--Proceedings i n  Rem-Levy-Void Judgments. 
Where pers~oiial service cannot be obtained upon a debtor in an actiou 

upon a money demand, who has property rvithiii the jurisdiction of the 
court, nhich is sought to be subjected to the payment of the debt, the 
proceedings are quasi in ?.ern against the property subject to execution and 
levy; and where the interest of the delbtor in the property sought to be 
attached is incapable of levy and sale under execution, and the defendant 
has  not personally been served with process, or recognized the jurisdiction 
of the court, the judgment rendered against him in the proceeding is a 
nullity. Revisal, sees. 767, 784. 

3. Same--Trusts and  Trustees-Propertx Subject t o  Levy. 
d certain land company obtained a decree against its agent, who had 

bought certain lands with the companfs money and had taken title in 
himseif, that  he be declared a trustee for his company for  the said lands, 
sell the same and distribute the proceeds among the shareholders of the 
company. Thereafter a creditor of the land company obtained a judgment 
for services rendered by publication of summons in attachment against the 
lands, and under a judgment obtained by default sold the lands under 
execution and became the purchaser a t  the sale. The defendant land com- 
pany being beyond the jurisdiction of the court, had not been served with 
persoiial process, nor had i t  in any manner recognized the jurisdiction of 
the court. Held ,  the interest of the defendant in the lands was incapable 
of levy and sale under the execution. and the judgment rendered against 
it was a nullity. 
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4. Verdicts-Judgments-Modification-Appeal and Error. 
In this action the verdict of the jury esta~blished certain interests in 

defendant's favor in the lands in controversy which were not adjudicated 
in the judgment rendered; and as the plaintiff did not appeal, the judg- 
ment is accordingly modified and affirmed. 

5. Tax Deeds--Statutory Requirements-Notice-Publication. 
The requirements of the statute relating to the sale af lands for taxes 

must be strictly com~plied with to give a good title to the purchaser; and 
it appearing in this case that the purchaser had not notified We trustee 
holding the legal title, and there being nothing to show that the publica- 
tion mas made either on the dates or for the number of times required by 
the statute, it is held that the tax deed is void and carries no title to the 
purchaser. 

(105) APPEAL by defendant from Carter, J., at March Term, 1914, 
of GRAHAM. 

Civil action to remove cloud from title to certain lands situate in 
Graham County, N. C. 

On the hearing, it was properly made to appear that grants for the 
land in question were taken out by one D. F. Goodhue, in  his own name, 
and he having died, the legal title thereto descended to his son, Willie F. ; 
that the Tuckaseegee Mining Company e t  al. ins~tituted suit in Superior 
Court of Graham County, alleging that the lands had been paid for with 
company's money and same taken and held for the company's benefit, 
and, on the facts in evidence, it was, at Fall Term, 1900, among other 
things, decreed that Willie F. Goodhue held the lands in trust for the 
Tuckaseegee Mining Company, and same should be conveyed by him to 
one Jacob S. Burnette, as trustee for said company, in terms as follows : 
"It is further considered, ordered, adjudged, and decreed by the court, 

that Jacob S. Burnette be and he is hereby appointed a trustee 
(106) with full poaer and whose duity it is to hold the legal title to said 

tracts of land herein described, with full power to sell said tracts 
of land at private sale upon such terms as he may think best and to 
convey the title to the same to the purchasers of the same by deeds in 
fee simple, and out of the proceeds of such sales to first pay off and dis- 
charge indebtedness of the Tuckaseegee Mining Company incurred both 
before and since the bringing of this action, and to pay over to the stock- 
holders any surplus which may remain in his hands after discharging 
said indebtedness of the Tuckaseegee Mining Company, according to the 
respective holdings." And it was adjudged that the decree in question 
should operate as a conveyance of title on the trusts above stated. 

Jacob S. Burnette having died, this present plaintiff, by decree of 
Superior Court, February, 1911, was duly appointed his successor in 
office, "to carry out and discharge the trust imposed upon the lands 
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therein mentioned and to execute and perform any and all duties devolv- 
ing upon the original trustee by said judgment of 1900." 

In-this decree i t  was found as one of the pertinent facts that the 
trustee, Burnette, had made a valid contract to sell the land to one M. E. 
Cozad, and that the same was outstanding and existent in favor of said 
bargainee, and reference was made to the claim of defendant in said land 
and to the proceedings by which same had been acquired, but no decision 
mas made on the validity of the claim. 

On the part of the defendant, it was shown thalt A. M. Frye, having a 
claim for services against the Tuckaseegee Company for legal services 
rendered to said company in 1903, instituted an action against it and 
J. S. Burnette, trustee, under and by ~ i r t u e  of the decree aforesaid, to 
Superior Court of Swain County, and not being able to obtain personal 
service of process on the company ~ ~ i t h i n  the jurisdiction of the court or 
on the trustee, who was a nonresident, sued out an attachment in the 
cause and had same levied on the lands in controversy as the lands of the 
defendants, the Tuckaseegee Company and Burnette, trustee, and having 
also caused publication of the summons and warrant of attach- 
ment to be made and filed his complaint alleging that the com- (107) 
pany was indebted to him for legal services in the sum of $2,500 
and that he had caused attachment to be issued and levied in the cause. 

At July term, Swain Superior Court, no answer having been filed or 
appearance made, the issue of indebtedness was submitted to the jury 
and the following verdict rendered : "Are defendants indebted to plain- 
tiffs for legal service? If so, what amount? Answer: $1,500, with 
interest from 7 August, 1903." And, on the verdict, after reciting the 
recovery, the levy of attachment, etc., it was adjudged, the present writer 
presiding, that defendants had been duly served with process, and, fur- 
ther, as follows : 

"It is further considered, ordered, and adjudged by the court that the 
defendants, the Tuckaseegee Mining Company and J. S. Burnette, trus- 
tee, are indebted to the plaintiffs in the sum of $1,500, with interest on 
the same from 7 August, 1903, for legal services. 

"It is further considered, ordered, and adjudged by the court that the 
several tracts of land above described, which were levied on by the 
sheriff of Graham County under the warrant of attachment, be con- 
demned and sold for the payment of this judgment, or so much thereof 
as may be necessary to pay the same, with costs, and that execution issue 
on this judgment to the sheriff of Graham County, N. C., commanding 
such sale." 

On execution issued, said lands were sold and purchased by A. M. 
Frye and deed taken from the sheriff in ordinary form, etc., referring 
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to attachment proceedings, judgments, etc., bearing date Nay, 1905, and 
A. &I. Frye and wife, by deed, with special s~arranty,  bearing date 7 
May, 1906, conveyed to defendant, H. B. Rhilden, all the right, title, 
interest, and estate of said A. X. Frye, etc. 

Defendant further offered in eaidence a deed from J. A. dmmons, 
sheriff and tax collector, reciting a sale of lands for taxes, same having 
been listed in the name of the Tuckaseegee Mining Company, and failure 
to redeem, etc., conveyed the land to defendant, the deed dated 13 June, 
1907; also an affidavit by defendant to the effect that the land having 

been listed for taxes in the name of the Tuckaqeegee Company, 
(108) and failure to pay, same had been sold and purchased by defend- 

ant for $89.74, aniount of taxes due, etc., and not being able upon 
diligent inquiry to find either the Tuckaseegee Xining Company or J. S. 
Burnette, the trustee, in Graham County, and there being no tenant or 
agent of the company residing 011 the lands, etc., defendant had caused a 
notice to be published in the Cherokee Scout, a newspaper in an adjoin- 
ing county, there being none published in the county of Graham, in form 
as follows : 

To the Tuckaseegee Mining Company: 

Take notice that at a sale of real estate for nonpayment of taxes, held 
on 7 May, 1906, in the town of Robbinsville, the following real estate 
was sold by J. 8. Aninions, sheriff and tax collector of said county, towit : 
4,130 acres, more or less, listed in the name of the Tuckaseegee Nining 
Company, said lands lying in Yellon- Creek T o ~ n s h i p ,  Graham County, 
being the lands embraced in State Grants Nos. 3529, 3530, 3543, 3425, 
3521, 3528, 3519, 3518, 3530, 3526, 3527, 3532, 3531, 3533, 3522, 3534, 
3535, and 3520, which said lands were sold for the taxes due for the year 
1905, amounting to $89.74, including the cost of sale, a t  tvhich sale the 
undersigned became the purchaser of said land. 

The owner of said land will take aotice that the time of redemptior, 
of said lands will expire on 7 May, 1907. 

This 8 January, 1907. H. B. WHILDEN, 
Purchaser. 

The court charged the jury, if they belie~ed the evidence, to answer 
thc issues as shown, and the follo~i~ing verdict was rendered: 

1. I s  the plaintiff, Fred S. Johnston, the owner of the lands described 
in the complaint, as trustee for the purpose set out in the decree of 
Spring Term, 1900, of Graham County Superior Court, in the case of 
Tuckaseegee Mining Conipany v. Willis 3'. Goodhue et al.? Answer: 
Yes. 
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2. H a s  the defendant, H .  B. Whilden, any interest in said lands? 
Answer : No, except as to the equitable interest of the Tnckaseegee Xin- 
ing Company under the decree aforesaid. 

Judgment on the verdict for plaintiff, and defendant excepted (109) 
and appealed. 

Zebu lon  I'tTeazier and  T .  A. X o r p h e w  for p la in t i f f .  
B e y s o n  & Black  for defendant .  

HOKE, J., after stating the case: I t  is now the well settled ;~rinciple 
that no valid judgment i n  personam can be obtained against a nonresi- 
dent or other  for an ordinary money demand except on personal service 
of process within the territorial jurisdiction of the court or unless there 
has been proper acceptance of service or a general appearance, actual or 
constructive, by which the party submits his cause to the court's juris- 
diction. The position is modified, or, rather, a different rule obtains, 
where in such an action, duly instituted and on attachment issued, there 
has been a valid levy of property of defendant in the jurisdiction, bring- 
ing the same within the custody of the court, in ~ ~ h i c h  case the question 
of indebtedness may be considered and determined in so far only as the 
value of the property may be made available in satisfaction of the claim 
by sale under final process or further decree in the cause; beyond this 
value, no judgment in personam may be entered or enforced. Pennoyer  
v. Neff, 95 U. S., 714, and 9 Rose's notes thereon, pp. 338-39 et  seq.; 
W a r l i c k  v. Reyno lds ,  151 N. C., 606; B e r n h a r d t  v.  Brown,  118 N. C., 
701. 

These and other authoritative decisions are to the effect that a court 
may acquire jurisdiction by publication of the summons to hear and 
decide suits to fix the status of property situate within its territorial 
jurisdiction or to determine the rights or interest of parties therein, 
when the action is brought and prosecuted directly for that purpose. 

An interesting and instructive case of this kind appears in 134 U. S., 
316, Amdt v. Griggs, that being an action to quiet title to realty, and 
the principle has been frequently recognized and applied in this juris- 
diction, as in Bernhard t  v. B r o w n ,  supra;  Bick v. F l o u m o y ,  147 IT\'. C., 
209, an action to redeem land under a mortgage, and Lawrence e. Hardy, 
151 N. C., 123, a suit for'partition, etc. 

I t  will be noted that when the action is one in personam and (110) 
the jurisdiction is dependent solely on the attachment, there must 
be a valid levy on the property, and where, as in this State, this writ is 
only regarded as process ancillary to the main or ultimate relief sought, 
unless the statutes regulating the matter otherwise provide, there can be 
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no valid levy except on property which can be made available by sale 
under final process, and while the North Carolina statutes have very 
much extended the scope and vigor of the writ in reference to real estate, 
there has been no change as to the character of the property liable to 
levy and sale, made by the statute, but, on perusal of sections 767 and 
784, i t  appears that the writ, both in reference to the species of property 
and a s  to the levy and ultimate sale, is to be regarded as in the nature 
of an execution. This being true, i t  is the recognized position here and 
in other States having statutes of like purport, and both before and 
since the existence of our present civil procedure, that an attachment can 
only be levied on property which could be levied on and sold under 
execution, as the final process in the cause. Electric Co. v. Engineering 
Co., 128 N.  C., 199; Davis v. Garretf, 25 Pu'. C., 459; Gillis v. McKay, 
15 N. C., 17;  Courtney v .  Carr, 6 Iowa, 238; Burns v. Lewis, 86 Ga., 
591; Hillman Bros. v. Werner, 56 Tenn., 586; Lane v. Marshall, 48 
Tenn., 30; and see note in 11 A. and E. Annotated Cases, p. 689, on case 
of Pelxer Manufacturing Co. v. Pitt, 76 S. C., 349, a t  page 669; Drake 
on Attachments, see. 235; Shinn on Attachment, p. 415. 

I n  the case before us i t  appears that the suit of A. M. Frye against the 
Tuckaseegee Mining Company and its trustee was one strictly i n  per- 
sonam to recover a sum for legal services rendered the company. No 
personal service was obtained upon either defendant, and the only basis 
of jurisdiction is the levy of an attachment on real property held by 
J. S. Burnette, one of the defendants in trust, to "sell, make title to 
purchasers by deeds in fee, and out of the proceeds to pay, first, the 
indebtedness of the Tuckaseegee Mining Company incurred both before 
and since the bringing this action, and to pay over to the stockholders 

any surplus, etc., etc." 
(111) Under our statutes, and decisions construing same, such an 

interest is not the subject of levy and sale under execution. Mayo 
v. Staton, 137 N. C., 670; Tally v. Reid, 72 N. C., 336;  McKeithan. T .  

Walker, 66 N. C., 95. Nor could there be any valid levy made thereon 
under the ancillary process of attachment, and according to the authori- 
ties heretofore cited, and the principles they uphold and illustrate, the 
judgment in case of Prye v. Manufacturing Co. was a nullity, and no 
title passed to the purchaser at  the sale under final process in the cause. 

I t  is urged for defendant that plaintiff and those under whom he 
claims are concluded by the judgment entered in the cause, which estab- 
lishes the indebtedness, declares the land levied on subject to same, and 
adjudges that the interest of defendants be sold and applied to payment 
of the judgment. The position would be undoubtedly correct if the 
court had jurisdiction of the parties and had acquired any right to con- 
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sider and pass upon the interest of the defendants in that suit; but the 
action was not one quasi in  rem and in which plaintiff sought to estab- 
lish his debt and enforce his right against the property as a cestui que 
trust, or one of them, under the terms of the deeds. I t  was, as we have 
seen, a suit strictly i n  personam, and there having been no personal 
service of process on either defendant within the jurisdiction, and the 
levy on the attachment being of no effect, the property not being liable 
to service under that process, the court was entirely without jurisdic- 
tion to establish any debt in favor of plaintiff or to determine in any 
way the rights or interests of the nominal defendants. And the claim - 
under and by virtue of the alleged tax title is without merit. 

The affidavit filed by the purchaser shows that he was fully aware 
that the property was owned by J. S. Burnette, the trustee, and the 
notice, made an exhibit in the record, not only does not purport to give 
notice to the trustee, the owner, but there is nothing in the record to 
show that the pu~blication was made either on the dates or the number 
of times required by section 2903 of the Revisal. I n  several recent deci- 
sions of the-court i"t has been held that the requirements imposed by this 
and cognate sections of the statute must be strictly complied with, 
and that a failure on the part of the purchaser to give the proper (112) 
notices to the owner would avoid the deed. Rexford v. Phillips, 
159 N. C., 213; King v. Cooper, 128 N. C., 347; Thomm v. Nichols, 127 
N. C., 319. 

Under the principle established by these and other decisions of like 
kind, we must hold, therefore, that the tax deed is void, and carries no 
title to the purchaser. I t  may be well to note that the verdict on the 
second issue seems to establish by correct interpretation that defendant 
is owner of the beneficial interest of the Tuckaseegee Mining Company, 
under the decree establishing the trust, and plaintiff, not having ap- 
pealed, is concluded by such finding,, and the judgment below will be so 
far reformed as to declare and adjudge that such interest is had and 
owned by defendant. The costs of appeal will be paid by appellant. 

Modified and affirmed. 

Cited: S.C., 171 N.C. 153, 156; Sanders 2). Covington, 176 N. C. 455; 
Tisdale v. Eubanks, 180 N.C. 156; Mitchell v. Talley, 182 N.C. 688; 
Sexton v. Farrington, 185 N.C. 342; Stevens v. Turlington, 186 N.C. 
194; Bridger v. Mifchell, 187 N.C. 375; Hambley v. White, 192 N.C. 
34; Saliba v. Mother Agnes, 193 N.C. 252; Smith v. Gordon, 204 N.C. 
697; Building & Loan t l .  Burwell, 206 N.C. 361; Chinnis v. Cobb, 210 
N.C. 109; Voehringer v. Pollock, 224 N.C. 412. 
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THE STAND'ARD TRUST COMPANY O F  NEW YORK ET AL. 

v. THE COMMERCIAL N-4TIONAL BANK. 

(Filed 30 May, 1914.) 

Trials-Banking-NonsuieDue Course of Mail-PresumptioneEvi- 
dence Conflicting-Questions for  Jury.  

Where the evidence discloses that a letter containing a check on a bank 
would have been received (by the bank in due course of bhe mail and of its 
business on a certain day, a t  which time there were suficient funds of the 
maker on deposit with the bank to meet It, and the plaintiff, suing the 
bank for  the amount of the check, introduced a part of the defendant's 
answer in which i t  was alleged that the defendant "found the check in ips 
mail" two days later, upon a motion to nonsuit, taking the evidence in 
the light most favorable to the plaintiff, the first date will be taken as  the 
one on which the defendant received the check, the implied allegation of a 
later date in the answer which was introduced by plaintiff, not being 
conclusive upon him, but making a conflict in testimony which is for the 
jury to settle. 

Evidence that a letter has  ?been properly posted prima facie establishes 
the fact that i t  was received by the addressee in the usual course of the 
mails. 

Banks-Deposits-Checking Arrangements-Parties. 
I t  appeared that  the plaintiff bank had an arrangement with its de- 

positor that it would receive for deposit and a s  cash items, checks, pay- 
able to himself, and permit him to draw against them, and that the 
depositor had drawn out the full amount of the check in question. Held, 
sufficient evidence under the circumstances that the bank is the owner of 
the check so deposited and entitled to maintain an action thereon. 

Banks-Rights of Check-holder-Bank a s  Agent and  Drawee--Negli- 
gence of Bank  and Constructive Acceptance of Check. 

Where a bank has received for collection from another bank a t  a dif- 
ferent place a check drawn on itself by one of the depositors, and assumes 
the agency to present and collect the same, i t  is bound to good faith and 
due diligence i n  the performance of its duty a s  such agent, and the fact 
that  the bank presents the check for payment and causes it t o  be protested 
for insufficiency of funds to the credit of the drawee is some evidence of 
the agency to be considered by the jury. The court examines the evidence 
in this case and finds that there is sufficient' to be submitted to the jury 
upon the question whether the defendant bank failed in  its duty as agent, 
and whether its conduct showed a constructive acceptance of the check 
within the principle of Bank v. Kenan, 75 N. C., 340, and other authorities 
cited. The rights of a holder of a check against the drawee, and the bank 
upon which i t  is  drawn, discussed incidentally by WALKER, J. 

13) APPEAL by plaintiff f r o m  Shaw, J., a t  October Term, 1913, of 

GUILFORD. 
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TRCST Co. ?;. BANK. 

This action was brought to recover the amount of a check drawn by 
Sol K. Cone, at  Greensboro, N. C., on 4 October, 1910, in favor of 
Latham, Alexander & Go. of the city of New York, for $5,000. The 
check was received in due time by the payee, indorsed to and deposited 
with the plaintiff Standard Trust Company to the credit of said payee, 
who immediately drew i t  out by checks against the amount so placed to 
its credit as a cash item, this being in accordance with an understanding 
previously existing between Latham, Alexander & Co. and the 
plaintiff. Latham, Alexander & Co. did business with the (114) 
Standard Trust Company under such circumstances as that all 
checks deposited by them were treated as cash items, i. e., they could 
immediately draw against them. The check was, on the same day, 5 
October, after having been indorsed '(Pay to the order of Girard Trust 
Company, Philadelphia," by the Standard Trust Company of N e x ~  York, 
mailed to the Girard Trust Company for "collection and credit." On 
6 October the Girard Trust Company receired this check, and after 
indorsing on it "Pay to the Central National Bank. Prior indorsements 
guaranteed. 6 October, 1910," sent it by hand to the Central Sational 
Bank of Philadelphia, which bank receiaed it on 6 October, between 
the hours of 9 and 3, and after indorsiug it "Pay to the order of any 
bank, banker, or trust company. Prior indorsenients guaranteed. 6 Oc- 
tober, 1910," it was mailed on 6 October to the defendant bank at 
Greensboro for "collection and remittancc," the hour of mailing heing 
about 5 p. m. The iildorsements were all regular and in proper form. 
According to the due course of the mails, a letter mailed in Philadelphia 
at or about 5 p. m., 6 October, 1910, would leave Philadelphia on the 
Pennsylvania Railroad train No. 55, a r r i ~ ~ i n g  at Washington, D. C., at 
3:40 a. m., the 7th, and ~ o u l d  come out of Tashington to Greensboro 
on the Southern Railway train S o .  35, leaving Wasl~ington at 9 a. n ~ . ,  
and arriving at Greensboro at about 6 p. m., the 7th. On the dates in 
question, the regular mail connections were made, Southern 35 reaching 
Greensboro on the 7th at 6 :24 p. m. So, according to the due course of 
the mails and the business of the defendant bank, this check arri~yed in 
Greensboro on the erening of 7 October and should have been in the 
bank to be handled by its cashier shortly after 8 o'clock on the morniiig 
of 8 October. At the opening of the bank on that morning, Sol N. 
Cone, the drawer of the check, had to  his credit $19,432.52. The 8th ~ 5 - a ~  
Saturday. Some time beheen 7 a i d  9 o'clock on the 8th, Cone at- 
tempted to commit suicide. He was then owing the defendant bank a 
note of $10,000; his attempt at suicide led to inquiry, which disclosed 
his insolvency. On 10 October (Illonday), after having ascer- 
tained Cone's financial condition, the defendant charged against (115) 
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his account the note of $10,000 due it. His  deposit, at  the open- 
ing of the bank on the 10th) was the same as i t  was on Saturday, towit, 
$19,432.52. After charging this $10,000 against his account, the defend- 
ant bank, through its cashier, Boyles, presented the check to itself and 
duly protested i t  for nonpayment, because of an alleged insufficiency of 
funds, and returned it to the Central National Bank of Philadelphia by 
mail, where i t  was received on 11 October. 

The defendant denied the receipt of the check on the 8th) but admits 
i t  was found in its mail and was in its possession on the 10th) which 
admission, taken in the light of the surrounding circumstances, put i t  in 
its hands, to its knowledge, before the opening of the bank. 

There appears a second series of indorsements upon the check, which 
are thus accounted for:  Upon its return to plaintiff, in New York, on 
the 13th, i t  was immediately sent back to Greensboro, through the Phila- 
delphia banks, i t  being sent this last time, however, to the American 
Exchange Bank, instead of direct to defendant, upon which it was 
drawn. The facts in connection with this second series of indorsements 
are not now pertinent, further than they tend to corroborate and sustain 
plaintiff's contention as to the usual course of the mails, and the receipt 
of the check, on its first trip, the morning of the Sth, rather than the 
loth, according to the contention of the defendant. 

The court, a t  the close of the plaintiff's testimony, entered judgment 
of nonsuit, and the latter appealed. 

Manly, H d r e r z  & Womble and T .  S. Beall for plaidiff. 
Brooks, Xapp & Williams for defendant. 

WALKER, J., after stating the case: I t  is now very common learning 
that where judgment of nonsuit is given upon the evidence the plaintiff 
is entitled to have the same construed most favorably for him (Brittain 
v. Westall, 135 N. C., 492; Morton v. Lumber Co., 152 N. C., 54; John- 
stom v. R. R., 163 N. C., 431) ; and we will so consider it throughout the 

discussion of the case. 
(116) We find this statement in the brief of plaintiff's counsel: "In 

the course of the debate upon the motion to nonsuit, the trial 
judge stated that but for the introduction by the plaintiff of a portion 
of defendant's answer, towjt, 'Sec. 5, I n  answer to the allegations of 
article 5 of the complaint, the defendant avers that the check therein 
referred to was found by the defendant in its mail on the morning of 10 
October,' he would have submitted to the jury for their determination 
the question whether the check arrived on the 8th or later, his view being 
that by introducing the above quoted declaration of the defendant, the 
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presumption of receipt in due course of mails was met and rebutted as a 
matter of law. I n  other words, that the plaintiff offered, as a part of 
its evidence, testimony which disclosed, as a fact, the date of its receipt. 
With respect to the contention that, even if the check was not in  hand 
until the loth, the plaintiff was entitled to recover, because i t  had 
brought itself into such relationship with the defendant, by ma'iling i t  
the check for collection, as to place the defendant under a duty to look 
after the interests of the plaintiff, and that duty was such as to prevent 
i t  from preferring itself, the judge made no affirmative statement as to 
his reasons for the nonwit." 

I f  the presiding judge was of the opinion that the statement in  the 
fifth section of defendant's answer, even though i t  was introduced as 
evidence by the plaintiff, conclusively rebutted the prima facie pre- 
sumption raised by the law, that the check had been received by the 
defendant on Saturday, 8 Octo'ber, 1910, i t  was an erroneous view to 
take of the legal effect of that evidence. When i t  i s  shown that a letter 
has been "mailed," this establishes prima facie that it was received 
by the addressee in the usual course of the mails and his business, and 
when the latter introduces evidence that it was not in fact received, or 
not received at the time alleged, such testimony simply raises a conflict 
of evidence, on which it is the exclusive province of the jury to pass. I n  
other words, the presumption of fact arising from the proof that the 
letter was mailed, together with the proof as to the schedule of the mails, 
and the course of the business of the addressee, are circumstances, 
when met by a denial of its receipt in due course, to be weighed (117) 
by the jury with all the other evidence in determining the question 
whether the letter was actually received and as to the time of its receipt; 
and the fact that plaintiff introduced the rebutting evidence does not 
alter the case. He  is not concluded thereby, but may show that the fact 
is otherwise, as a party is not always bound by the statement of his own 
witness. We said in  JModel Mill Co. v. Webb, 164 N. C., 87: "The City 
National Bank, it appears, mailed the letter with the draft and bill of 
lading to the defendant bank. This was evidence of its receipt by the 
latter, and raised a rebuttable presumption of the fact to be submitted to 
the jury, along with any evidence in the case tending to show that it was 
or was not in fact received. This is said to be founded upon another 
presumption that officers of the Postoffice Department will dd their duty, 
or upon the better reason, the regularity and certainty with which, 
according to common experience, the mail is carried. I t  is, at  least, 
evidence from which the jury may reasonably infer the fact that the 
mail matter was received in  due course of transmission and delivery," 
citing 16 Cyc., 1065; Bragaw v. Supreme Lodge, 124 N. C., 154; Code 
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v. Order of Commercial Travelers, 161 N.  C., 104, and other cases. While 
the reason given by counsel may have been the one upon which the non- 
suit was based, we are not, of course, restricted to it, but may consider 
any other valid reason for the ruling. We infer from the record and 
the briefs that counsel are correct as to the ground upon which the judge 
placed his decision. But the prima facie presumption as to the time 
when the check was received was not rebutted by the introduction of the 
answer, and the question should have gone to the jury. S. v. Wilkerson, 
164 N. C., 437, where the cases on this subject are cited; Stewart v. 
Garpet Co., 138 N. C., 60; Pzcmitzcre Co. 3. Express Co., 144 N. C., 544. 

Plaintiff asserts ownership of the check by reason of its dealings with 
Latham, Alexander & Co., and without discussing this phase of the case, 

we merely state that the facts, as now presented, sustain the 
(118) contention. This being so, it claims the right to recover upon 

the check on either one of two grounds, which are thus set forth 
in the brief of its counsel: "If, as a fact, the check was in defendant 
bank on the morning of the 8th, then plaintiff would be entitled to a 
verdict upon these grounds: (1) Because it was held without a'ction by 
the defendant for more than twenty-four hours, as it was not protested 
until after banking hours on the loth, the effect of which would be to 
work an acceptance of the check by the defendant, so as to make it liable 
on the check for its face; and (2) the defendant failed in its duty as 
collecting agent to promptly present for payment and pay the check or 
to promptly return it, as a result of which it became liable in tort for 
damages, which, under the facts of this particular case, would be the 
face of the check, it appearing that Latham, Alexander & Co., the payee 
in the check, and the person who deposited it with the plaintiff, received 
cash on it, and went into bankruptcy soon thereafter, never having had 
on deposit at  any time after 5 October, with the plaintiffs, any funds out 
of which the check could be realized, so that plaintiff has lost the amount 
of the check, as Sol N. Cone is insolvent." 

A check is a bill of exchange, and may more particularly be defined 
as a written order on a bank or banker, purporting to be drawn against 
a deposit of funds, for the payment, at  all events, of a sum of money to 
a certain person therein named, or to him or his order, or to bearer, and 
payable on demand. Norton on Bills and Notes, 404; Revisal, sec. 2335. 
I t  will be convenient here, without further discussion of the nature and 
qualities of a check, to note the sections of our Negotiable Instrunlent 
Act which may have application to the questions raised in the record, 
and which are contained in Revisal, ch. 54: 

"Sec. 2231. Where the instrument is made payable at  a bank it is 
. equivalent to an order to the bank to pay the same for the account of the 

principal debtor thereon." 
120 
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"Sec. 2276. A bill of exchange is an unconditional order in writing, 
addressed by one person to another, signed by the person giving 

' 

it, requiring the person to whom it is addressed to pay on demand (119) 
or a t  a' fixed or determinable future time a sum certain in money 
to order or t o  bearer." 

"Sec. 2277. A bill of itself does not operate as an assignment of the 
funds in  the hands of the drawee available for the payment thereof, and 
the drawee is not liable on the bill unless and until he accepts the same." 

"Sec. 2286. The drawee is allowed twenty-four hours after present- 
ment in  which to decide whether or not he will accept the bill; but the 
acceptance, if given, dates as of the day of presentation." 

"Sec. 2287. Where a drawee to whom a bill is delivered for accept- 
ance destroys the same or refuses within twenty-four hours after such 
delivery, or within such other period as the holder may allow, to return 
the bill accepted or nonaccepted to the holder, he will be deemed to have 
accepted the same." 

'(Sec. 2335. A check is a bill of exchange drawn on a bank, payable 
on demand. Except as herein otherwise provided, the provisions of this 
chapter that are applicable to a bill of exchange payable on demand 
apply to a check." 

"Sec. 2336. A check must be presented for payment within a reason- 
able time after its issue, or the drawer will be discharged from liability 
thereon to the extent of the loss caused by the delay." 

"Sec. 2339. A check of itself does not operate as an assignment of any 
part of the funds to the credit of the drawer with the bank, and the bank 
is not liable to the holder unless and until i t  accepts or certifies the 
check." 

Having these sections of the act before us, we can better understand 
the positions of the plaintiff as to the liability of the defendant upon this 
check. We have held that where a hank has refused to pay a check, the 
holder has no cause of action thereon against the bank, but must seek his 
remedy against the drawer, the bank being liable only to the drawer for 
its breach of promise to pay the check, there being an implied promise by 
the bank, arising from the deposit of his funds with it, that it will pay 
his checks when and as they are presented. I f  the bank fails to 
perform this promise, it becomes liable to the drawer for the dam- (120) 
ages sustained by him on account of its refnsal or failure to pay his 
check. But the holder of the check can only sue the drawer, and cannot 
sue the bank. The reason why the holder of the check is not permitted to 
sue the bank has been stated by the authorities to be, that there is no 
penalty between the holder and the bank until by certification of the check 
or the acceptance thereof, express or implied, or by any other act or con- 

128 
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duct it has made itself directly liable to the holder. Rank of Republic v. 
Millard, 10 Wall. (U. S.), 152 ; Bank v. Whitman, 94 U. S., 343 ; Bank 
v. Rank, 118 N.C. 783; Ifaloes v. BlacliweZZ, 107 N.C. 196. 

Notwithstanding these principles have been recognized, there are 
courts which hold, in  well considered opinions, that the bank should be 
held liable directly to the holder if i t  is notified that he has the check, or 
demand for its payment is made upon it, and i t  then has sufficient clear 
and unincumbered funds to the credit of the drawer with which to pay 
the check without any risk or embarrassment to itself. 2 Morse on 
Banks and Banking (4 Ed.), secs. 496, 497, 499 et seq.; Norton on Bills 
and Notes, p. 418 and note 50, and cases cited; 2 Daniel Neg. Instr. 
(6 Ed. by Calvert), secs. 1637, 1638, 1643, and notes. 

At section 1638 and note 50, Daniel quotes from Morse on Banks and 
Banking, as follows: ('It is true-and i t  is all that the cited cases decide 
-that before demand for payment no assignment exists, no obligation 
has been created, no privity has grown up, and the very right of the 
bank to pay may be taken away by any one of a great number of occur- 
rences. But the act of presentment and demand, made before any one 
of these occurrences has taken place, is the act which creates at once, by 
usage of business and understanding of all concerned, the obligation, the 
privity, and the appropriation, or, at  least, the right to claim an 
appropriation." 

There is also strong and persuasive, if not convincing, authority for 
the position (Wisner v. Bmlc, infra) that under sections similar to 2286 
and 2335 of our Negotiable Instrument Act, as above set out by us, if 

a bank retains a check more than twenty-four hours after it has 
(121) been presented for payment, it thereby impliedly accepts it, and 

becomes liable, on this a'cceptance, to the holder of the check. The 
argument is that, by section 2335, a check is defined to be a bill of ex- 
change drawn on a bank and payable on demand; and, except as in said 
act otherwise provided, the provisions of the act a'pplicable to bills of 
exchange payable on demand shall apply also to a check, and that it 
being nowhere in said act otherwise provided, the deduction is made 
that section 2286 applies to a check, and, therefore, if the latter is held 
more than the twenty-four hours after presentment to the bank for pay- 
ment, i t  will constitute an implied acceptance, and that, so far as the 
liability of the bank to the holder is concerned, an implied acceptance of 
the check is as good as one expressed by a writing thereon. 

The further contention is made, in aid of this reasoning, that by sec- 
tion 2339 of the act it recognized that a check may be the subject of 
acceptance, just like an ordinary bill of exchange, as well as of certifi- 
cation, for that section provides that "a check of itself does not operate 

122 
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as an assignment of any part of the funds to the credit of the drawer 
with the bank, and the bank is not liable to the holder unless and until 
it accepts or certifies the check." (Italics ours.) This view is ably con- 
sidered and held to be sound, in Wisner v. First Xational Bank of Gal- 
litzin, 220 Pa., 21. We need not accept either of these views, or con- 
sider the legal effect of the mere presentment of the check, for we think 
that, in  this case, there is evidence for the jury tending to show a con- 
structive or implied acceptance of the check or bill by the bank, within 
the rule laid down by this Court in  Rank v. Kenan, 76 N. C., 340. I t  
is true that the facts of the two cases are not, in  all respects, alike, but 
are sufficiently so to authorize a jury, as the evidence now appears, to 
draw an inference, in regard to acceptance, adverse to the defendant. 

We have said that the facts in this case are not precisely like those in 
Bank v. Kenan, but they are alike in all essential particulars. There is 
one respect in which those in  this case are more favorable to the plaintiff, 
and that is the conceded fact that Sol. N. Cone was in a hopelessly 
insolvent condition, and this should have aroused the bank to a (122) 
greater sense of its duty and responsibility to the plaintiff. I t  
should, therefore, have acted with promptness. I t  had undertaken to 
act as agent to present and collect the check, and this increased its obli- 
gation to the holder of the check, as it thus occupied a fiduciary relation, 
being also drawee. I t  is not frank in averring the time when it actually 
received the check, but is content with the bare statement that i t  was 
"found in its mail" on Monday, 10 October, 1910, when the presumption 
is that i t  was in the hands of its officers on the Saturday before, or on 
8 October, 1910. The fact that i t  was found in the mail on the 10th 
does not prove conclusively that i t  did not arrive on the Saturday before. 
I t  was a fact within its knowledge when it was received, but it preferred 
to leave i t  in doubt, instead of candidly stating whether it arrived on 
Saturday or on Monday. I t  map have thought that if it came on Sat- 
urday, i t  might more surely fix its liability, and for this relason pre- 
ferred to leave the matter in doubt or to avail itself of the implied 
suggestion that, as i t  was found in the mail on Monday, it was received 
on that day. I t  was within its ability to make this matter clea'r, and i t  
should have done so. The fact was peculiarly within its knowledge, and 
its failure to make the truth in regard to it clearly appear is a circum- 
stance against it. Powell v. Sfrickland, 163 N.  C., at pp. 402, 403. 

The defendant denies the agency in its answer, but there is evidence 
of i t  in  the fact that i t  acted as such on Monday by presenting the check 
for payment, and, upon its own refusal to pay it, having it protested. 
Now, this was done-holding the check over from Saturday, as the jury 
may have found-when it had to the credit of the drawer a fund far in 
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TRUST Co. v. BANK. 

excess of the amount named in the check. Speaking in round numbers, 
there was to his credit on Saturday morning, at  the opening of the bank, 
$19,400, and the same amount on Monday. When it received the check 
and assumed to  act as agent in collecting it, the first step i t  took was to 
take care of its own interests by charging a note of $10,000 it held 

against Cone to his account, still leaving a balance of $9,400 to 
(123) his credit, which was far more than sufficient to pay the check. 

I t  avers in its answer that out of the said balance of $9,400 it 
paid other checks of Cone drawn on it, which were presented before the 
check in suit, and upon the principle of "first come, first served," it was 
entitled to do so; but of this there was no evidence, and if there were 
any, i t  would be for the jury and not for the court to pass upon. But 
even this averment seems to be based upon its statement in  the answer, 
put in evidence by the plaintiff, that the check was "found" in its mail 
on Monday, whereas we must proceed upon the assumption of the fact 
that i t  was received on Saturday, as we are dealing with a nonsuit, and 
all evidence is to be regarded favorably for the plaintiff, and every fact 
which i t  reasonably tends to prove must be taken to be established. I t  
may be that other checks of Cone came into the bank on Monday before 
the check in suit was found, and for that reason were paid first; but if 
the $5,000 check m7as received Saturday and the other checks Monday, 
the miller's rule set up by the defendant would not apply. Was the 
defendant, therefore, as agent and drawee, acting in good faith with the 
plaintiff in handling its check? As the evidence is now to be considered 
by us, the jury might well have found, if the case had been submitted to 
them, that it was not, and if the facts are not, as the jury could find 
them to be upon this evidence, it is defendant's misfortune that the case 
stopped short of full proof on both sides. 

I n  Bank v. Kenan, supra, the Court, by Jus t ice  Kynum, said: "The 
bank is  presented to us in another unfavorable attitude. I t  voluntarily 
assumed the agency to collect this check, when itself was a large creditor 
of Moffitt; had secured most of his effects; was aware of his embarrass- 
ment, and was making exertions to save itself from loss. The under- 
taking, therefore, to collect this debt was antagonistic to the duties and 
purposes of the bank, to save itself by seizing the only plank in the ship- 
wreck. The natural if not the intentional result was that the interests 
of the defendant were pretermitted and he became the victim of censur- 
able neglect. When the interests of the plaintiff and defendant conflict, 

and the plaintiff voluntarily assumes the agency and trust to 
(124) manage the interests of the other, the rule of good faith, which is 

equity, will not allow the agent to sacrifice the interests of his 
principal to his own. . . . Here the bank was the creditor, and the check 
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was drawn on and was payable by the bank, the agent. The undertak- 
ing of the bank was to collect a check on itself. Of necessity it must be 
assumed that it was presented for payment, that is, acted upon, at  the 
time i t  was payable by the bank. . . . Upon the plainest principles of 
justice these peculiar circumstances of willful neglect of a known duty 
constitute a case of constructive acceptance of the check and fix the bank 
for the full amount of it. The negligence of the bank has made the 
check its own, and the case is taken out of the general rule as to the 
measure of damages. Allen v. Xuydum, 20 Wend., 321; 2 Danl. Neg. 
Iastr., sec. 1519 and notes.'' The doctrine of this case is somewhat 
more broadly stated in 2 Morse on Banks and Banking (4 Ed.), ch. 34, 
especially secs. 499 to 511. 

I t  may be, when the evidence is fully developed, that it will present 
a very different aspect from that now in the record, and we may not be 
required to give it the same kind of construction as we are bound to do 
upon a nonsuit. The plaintiff, in that event, will have to take and carry 
the burden of the issue and prove its case by a preponderance of the 
evidence, and the jury will find the facts and apply the law under in- 
structions from the court. The defendant may be able to show clearly, 
or, a t  least, to have the jury find, that it has fully discharged its duty 
to the plaintiff; that i t  received the check on Monday, retained enough 
out of the funds of Cone then in the bank to pay his $10,000 note held 
by it, applied the balance pro fanto to other checks presented before the 
plaintiffs, and when the latter was received, there were not sufficient 
funds in hand to pay it, which would assuredly present a much stronger 
case for it. 

As to plaintiff's being the owner of the check, we are of the opinion 
that, as the evidence is now stated, there is sufficient to warrant a finding 
by the jury on that question i11 favor of the plaintiff; but it may be 
presented in a stronger light hereafter. 

We have not gone fully into a discussion of the evidence, as 
to either question, lest we might, thereby, prejudice one or the (125) 
other party at  the next trial. When all the facts are before us, 
we may then more clearly define the rights of the parties and declare for 
or against the liability of the defendant on the check. 

The nonsuit will be set aside, and a new trial given. 
New trial. 

Cited: Nelson v. R.R., 167 N.C. 187; Bunk v. Roberts, 168 N.C. 476; 
Horton v. R.R., 169 N.C. 116; Lamb v. Perry, 169 N.C. 442; Holloman 
v. R.R., 172 N.C. 375 ; Bank v. Hall, 174 N.C. 480 ; Green v. Rufin, 179 
N.C. 349; I n  re Hinton, 180 N.C. 213; Eagles v. R.R., 184 N.C. 69; 
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S. v. Yarboro, 1 9 4  N.C. 507, 511; Wocdy v. Rank, 1 9 4  N.C. 552; Daw- 
son v. Bank,  196  N.C. 1 3 6 ;  S.C., 197  N.C. 500;  8. v. Crawford, 198  N.C. 
524;  Ledwell v. Milling Co., 215 N.C. 376;  Ins. Co. v. Stadiem, 223  
N.C. 52;  Whi te  v. Im. CO., 226 N.C. 1 2 4 ;  Cttfhrell v. Greene, 229 N.C. 
481. 

GEORGE W. LEIDBEITTEIR v. J. L. ENGLXSH. 

(Filed 30 May, 1914.) 

1. Municipal Corporationecities and Towns-Ordinances-Violation- 
Trial&Negligence-Proximate Cause--Instructions. 

The plaintiff sued the defendant for damages to his automobile, alleging 
that the defendant was negligently running his own automobile at  the 
time on the left-hand side of a city street, forbidden by an ordinance, and 
thus caused a collision, resulting in the damages claimed in his action. 
There was conflicting evidence a s  to whether the plaintiff was on the 
wrong side of the street and caused the collision by turning his automobile 
as  the defendant turned to the left side of the street to avoid the collision, 
when imminent, and whether the consequent damages resulted from the 
plaintiff's negligence. The ordinance made i t  lawful to  cross over to the 
left-hand side of the street for  certain purposes, and it is  held for  revers- 
ible error that the court charged the jury that the defendant was negli- 
gent if, a t  the time of the collision, he was on the left-hand side of the 
street. as  such withdrew from the  consideration of the jury that  the 
defendant had a right under the provisions of the ordinance to drive on 
the left-hand side of the street for  lawful purposes, and also the question 
of proximate cause. 

2. Municipal Corporations-Cities and Towns-Ordinances-Trials-Negli- 
gence Per Se--Proximate Cause. 

While the violation of a city ordinance relating to the running of auto- 
mobiles on the streets of a city is  negligence per se. i t  is necessary, to 
recover damages alleged to have been caused therelby, t~hat the plaintiff 
show that  this negligence was the proximate cause of the injury com- 
plained of. 

(126) APPEAL b y  defendant f r o m  Justice, J., a t  Felbruary Term, 
1913, of BUNCOMBE. 

T h i s  i s  a civil action to  recover damages to a n  automobile, alleged to 
have been sustained i n  a collision b y  reason of t h e  negligence of the 
defendant while d r iv ing  another  automobile. 

There was evidence on  behalf of the  plaintiff tending to prove the  
allegations i n  t h e  complaint. There  was evidence on the  p a r t  of the 
defendant tending to prove the allegations i n  the answer. 



N. C.] S P R I N G  TERM, 1914. 

The defendant himself testified that he was driving his automobile at  
from 8 to 12 miles an hour, as he was turning from Riverside Drive into 
Lyman Street, and that he did not recall whether he sounded his horn 
or not. There was evidence tending to show the defendant was on the 
wrong side of the road, and evidence tending to show that the plaintiff 
was on the wrong side of the road. The collision occurred at  the inter- 
section of Lyman Street and Riverside Drive. 

There were no objections or exceptions taken to any of the testimony. 
An ordinance was introduced in evidence relating to driving on the 

streets of the city. I t  provides that "It shall be the duty of all persons 
driving upon the streets . . . to go and travel upon the right-hand side 
. . . unless the crowded condition of that side . . . or other unavoidable 
circumstances shall make i t  necessary to drive upon the left-hand side: 
. . . Provided, that nothing herein contained shall prohibit persons from 
driving across the street to the left side for any lawful and proper 
purpose," etc. 

Among other things, the judge charged the jury: 
1. "If you find, gentlemen of the jury, that the defendant, English, 

was driving at  a rate of 8 or 10 or 12 miles an hour, as he said he was, 
he was guilty of negligence." The defendant excepted. 

2. "Or if he failed to sound his horn as he turned that corner, then 
he would be guilty of negligence." The defendant excepted. 

3. "If you find that the defendant was on the wrong side of the road 
in  making that turn, he was guilty of negligence, because the law 
says he must stay on the right, and that he must not go over to (127) 
the left side of the road. That is applicable to English." The 
defendant excepted. 

4. "Now, if Mr. English was driving as fast as he said he was, that 
is negligence." The defendant excepted. 

There was a verdict for the plaintiff. Judgment was then rendered 
upon the verdict, and the defendant appealed. 

Mark W.  Brown for plazatiff. 
Merrimon, Adams & Adams for defendant. 

ALLEN, J. I t  was erroneous to charge the jury that if the defendant 
was on the wrong side of the road he was guilty of negligence. 

The defendant alleges in  his answer : "That the plaintiff, Ledbetter, 
was driving a car on the wrong side of the street and in  the direction of 
the defendant, and showing no inclination to turn out; the defendant, in 
order to avoid a collision, turned to the left side of the street, and almost 
immediately thereafter the plaintiff turned the car he was driving, and 
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there was a collision of the two cars; that if any one were to blame for 
the accident, it was tbe plaintiff in  this cause, in  violating the city 
ordinance requiring him to keep on the right side of the street, and in 
turning his car after he saw, or could have seen, that the defendant was 
turning in  order to avoid any accident; and the plaintiff contributed to 
the injury to the said car by his own negligence and want of care, as 
herein alleged." 

And the case on appeal states that there was evidence tending to prove 
the allegations of the answer. 

I f  so, and this evidence of the defendant should be accepted by the 
jury, the defendant was on the left side of the street because of the 
wrongful conduct of the plaintiff, and to avoid a collision with him, and 
this would not be a violation of the ordinance introduced in evidence, 
which expressly permits one to travel on the left-hand side of the street 
if the right side of the street is crowded or when unavoidable circum- 
stances make it necessary. I f  the evidence of the defendant is true, it 

was necessary for him to turn to the left side, and the necessity 
(128) existed by reason of the unlawful act of the plaintiff, and this 

would be neither a violation of the ordinance nor negligence, as 
the ordinance expressly permits driving on the left side for a lawful 
purpose. 

This view of the evidence was excluded from the jury by the instruc- 
tion given, the negligence of the defendant in this particular being made 
to depend on whether he was on the left-hand side of the street, and not 
whether he was wrongfully there. 

This disposes of the appeal, but another question is presented by the 
exceptions, which we will consider, as i t  will necessarily arise on another 
trial, and that is, whether the violation of a statute or ordinance is 
negligence per se, or merely evidence of negligence. 

A reference to the text-writers and the decided cases upon the question 
will serve no useful purpose, as we can find as many expressions in favor 
of one position as the other, and in our own reports, in Edwards v. R. R., 
129 N. C., 82; Henderson a. Tractiofi Co., 132 N.  C., 784, and Duval v. 
R. R., 134 W. C.. 331, it is said that the violation of a statute or ordi- 
nance is evidence of negligence, while in Leafhers v. Tobacco Co., 144 
N. C., 330, and Starnes v. Mfg. Co., 147 N.  C., 556, it is declared that it 
is negligence per se. 

Much of this apparent conflict of authority arises from a failure to 
distinguish between negligence, which is a failure to perform a duty 
imposed by law and from which no injury may follow, and actionable 
negligence, in which there must not only be a failure of duty, but also 
an injury as the proximate result. 
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I n  other words, the courts have sometimes lost sight of the principle 
that the violation of an ordinance or statute may be negligence per se, 
or as a matter of law to be declared by the court, and at  the same time 
only evidence of the right to recover, which requires proof of two facts: 
(1) negligence; (2) that the negligence is the proximate cause of the 
injury. 

I n  the Henderson case, which contains the strongest expression in 
favor of the position that it is evidence, the Court clearly had in mind 
the effect upon the right to rrcovcr, as appe'ars from the context. The 
Court says : 

"After a careful examination of a number of authorities, we (129) 
are of the opinion that the sound doctrine is, that a violation of 
a pubIic statute or a city ordinance is evidence of negligence, to be 
submitted to the jury. I t  is generally held, and this we regard as the 
true doctrine, that the element of proximate cause must be estaiblished, 
and i t  will not necessarily be presumed from the fa'ct that a city ordi- 
nance or statute has been violated. Negligence, no matter in what it 
may consist, cannot result in a right of action unless it is the proximate 
cause of the injury complained of by the plaintiff ." 

This is further illustrated by Rich v. Electric Co., 152 N. C., 694, in 
which the Court, having in mind the necessity of proving proximate 
cause, quotes the statement from the Henderson case that the violation 
of a statute or ordinance is evidence of negligence, and from the 
Leathers case, that it is negligence per se, in connection with what is said 
in both opinions as to proximate cause, and concludes: "It seems to us 
that the principle is clearly settled by this Court in the cases cited, that, 
while the violation of a statute is negligence, yet to  entitle the plaintiff 

b seeking to recover damages for an h j u r y  sustained, he must show a 
causal connection between the injury ieceived and the disregard of the 
statutory prohibition or mandate-that the injury was the proximate 
cause; and this requirement is fundamental in the law of negligence." 

This last expression of the Court is, in our opinion, a correct state- 
ment of the law, and it accords with what is said on the subject in Shear- 
man and Redfield on Neg. (6  Ed.), see. 4,. where the author, after defin- 
ing negligence, says: "It will be advantageous to carry the analysis a 
little further. The foregoing definition attempts to define the negli- 
gence which affords the ground of a civil action. But this includes two 
distinct elements-negligence and damage-both of which must concur 
in order to form the ground of an action, just as fraud and damage must 
concur to sustain an action on fraud. The two elements are, however, 
distinct; and the result of mingling them too closely has been to intro- 
duce that confusion of ideas under which the same courts at one 
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(130) time hold that a clear violation of law is negligence per se, and at 
another time that i t  is only 'evidence,' or even only 'some evi- 

dence,' of negligence; the truth being that every breach of duty to observe 
the degree of care required by law is negligence, and not merely evidence 
of it, but that damage caused to the plaintiff being an indispensable 
element in his cause of action, the clearest proof of negligence, standing 
by itself, is only 'some evidence7 of his right to recover." 

When it is remem'bered that negligence is the failure to perform a 
duty imposed by law, i t  necessarily follows that the failure, without legal 
excuse, to obey the provisions of a statute or ordinance imposing a public 
duty is negligence, and not merely evidence of negligence, and that when 
this is proven the plaintiff has furnished some evidence of a right to 
recover, which can, however, avail him nothing unless he goes further, 
and prores that this failure of duty was the real or proximate cause of 
his injury. 

For  the error pointed out a new trial is ordered. 
New trial. 

Pazrl zi. R.R., 170 N.C. 231 ; Zageir v. Express Co., 171 N.C. 694; 
Taylor v. Stewart, 172 N.C. 204; Himton v. R.R., 172 N.C. 589; Ingle v. 
Power Co., 172 N.C. 753; Dunn v. R.R., 174 N.C. 259; Ridge v. High 
Point, 176 N.C. 424; Goodrich v. Matthews, 177 N.C. 199 ; Mfg. Co. v. 
Rester, 177 N.C. 613; Newton v. Texas Co., 180 N.C. 565; Graham v. 
Charlotte, 186 N.C. 666; David v. Long, 189 N.C. 134; Albritfon v. Hill, 
190 N.C. 430; Campbell v. Laundry, 190 N.C. 654; Gillis v. Transit 
Cmp., 193 N.C. 348; Peters v. Tea  Co., 194 N.C. 180; Covington v. 
Wya t t ,  196 N.C. 371; Whitulcer v. Car Go., 197 N.C. 84; Burke v. Coach 
Co., 198 N.C. 13; Lancaster v. Coach Line, 198 N.C. 109; Bailey v. Mc- 
Kay,  198 N.C. 640; S.  v. Satterfield, 198 N.C. 685; Godfrey v. Conch 
Co., 201 N.C. 267; S. v. Durham, 201 N.C. 732; King v. Pope, 202 
N.C. 558 ; Minnie v. Sharpe, 203 N.C. 112 ; S.  v. Cope, 204 N.C. 31 ; 
Norfleet v. Hall, 204 N.C. 577; H a m  v. Fuel Co., 204 N.C. 617; John- 
son, v. R.R., 205 N.C. 132; Sherwood v. Express Co., 206 N.C. 246; 
James v. Coach Co., 207 N.C. 746; Farfour 21. Pahad, 214 N.C. 287; 
Holland v. Strader, 216 N.C. 438; Miller v. R.R., 220 N.C. 566; Leary 
a. Bus Corp., 220 N.C. 757; S. v. Lowery, 223 N.C. 603. 



N. C.] SPRING TERM, 1914. 

J. D. S H E P H E R D  AND W. D. ClOPE v. T H E  W. T. ;MASON 
LUMBER 001MPANY. 

(Filed 30 May, 1914.) 

Appeal and Error-Trials-Evidence Prejudicial-Fraud. 
I n  an action brought by individuals against a lumlber corporation to 

recover damages for fraudulent representations as to the quantity and 
quality of timber owned by the defendant and purchased by the plaintiffs 
in certain localities, it is reversible error on the defendant's aopeal for the 
court to admit evidence of a separate and different transaction whereby 
the plaintiffs had mortgaged their homes to the defendant, and had lost 
them under foreclosure of the mortgage; for such evidence could only 
be used for the purpose of unduly influencing the jury against the 
defendant in determining the issues of fraud, and would likely have tihat 
result. Jones v. Pullen, 115 N. C., 465, and that line of cases, cited and 
distinguished. 

APPEAL by defendant from Ferguson, J., a t  October Term, (131) 
1913, of SWAIN. 

This action was brought to recover damages for the false and fraudu- 
lent representations of defendant as to the quantity and quality of felled 
timber on the waters of Bunches Creek, and on the yard situated on 
Mingo Creek, the amount of timber on Bunches Creek having been 
represented to be 2,000,000 feet, and that on Mingo Creek, in the yard, 
as 500,000 feet. Issues were sutbmitted to the jury, and the following 
verdict rendered : 

1. Did the defendant, W. T. Mason Lumber Company, through its 
legally authorized agent, falsely represent to the plaintiff the quantity 
and quality of felled timber on the waters of Bunches Creek, referred to 
in  the contract of 1 4  October, 19111 Answer: Yes. 

2. Were such representations, if made, known to the defendant, a t  the 
time said contract was entered into, to be false, or were they made with- 
out the knowledge of the truth, as a positive assertion? Answer: Yes. 

3. Were such false representations, if any, made with the intent to 
deceive the plaintiffs to their injury? Answer : Yes. 

4. Were the plaintiffs induced to enter into said contract solcly be- 
cause of said representations? Answer: Yes. 

5. Did the plaintiffs have ample opportunity, prior to the entering 
into said contract, to have examined the quantity and quality of said 
timber ? Answer : No. 

6. Were they, by any trick or artifice on the part of the defendant, 
prevented or kept from making such examination? Answer: Yes. 

7. What damage, if any, have the plaintiffs sustained by reason of 
such representations ? Answer : $700. 
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8. Did the defendant, W. T. Mason Lumber Company, through its 
legally authorized agent, falsely represent to the plaintiff the quantity 
and quality of the logs to be sawed into lumber on the yard on Mingo 
Creek, as alleged in the complaint? Answer: Yes. 

9. Were such representations, if made, known to the defendant to be 
false a t  the time they were made? Answer: Yes. 

(132) 10. Were such false representations, if any, made with the 
intention on the part of the defendant to deceive the plaintiffs to 

their injury? Answer : Yes. 
11. Were the plaintiffs induced to enter into the agreement to saw said 

logs on Mingo Creek solely by reason of said representations? Answer: 
Yes. 

12. Did the plaintiffs have ample opportunity, prior to entering into 
said agreement and prior to moving their mill to Mingo Creek, to have 
examined the quantity and quality of logs and the character of roads 
leading thereto ? Answer : No. 

13. Were the plaintiffs, by any trick or artifice on part of defendant, 
prevented or kept from making such examination? Answer: Yes. 

14. What damage, if any, are the plaintiffs entitled to recover on 
account of false representations as to quantity of logs on Mingo Creek? 
Answer : $800. 

15. Did the plaintiffs wrongfully abandon the performance on their 
part of the contract of 14 October, 1911, and fail and refuse to perform 
the same ? Answer : No. 

16. I f  so, what damages has the defendant sustained on account of 
said abandonment of said contract ? Answer : None. 

Judgment was entered thereon, and defendant appealed. 

N o  ccunsel for plaintif. 
Zebulon Weaver and Frye, Gantt CE Frye for defendant. 

WALKER, J., after stating the case: There was much evidence taken 
as to the false representation, but we do not deem i t  necessary to con- 
sider the exceptions to i t  or to the charge, as we think error was com- 
mitted in  the admission of certain testimony. The plaintiffs' witness, 
W. D. Cope, was permitted to testify, after objection by the defendant, 
that the plaintiffs had given a deed of trust on their home place to the 
defendant to secure a loan of $500. We have examined the case criti- 
cally with a view of ascertaining what possible relevancy this testimony 
had to the matter in dispute, and find i t  has none; yet i t  was admitted 
and allowed to be used before the jury as a material fact in  the case. 

I t  is readily seen how it was prejudicial to the defendant, if we 
(133) consider the nature of the case, and of the other testimony, the 
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direct question involved, and how little would be required to turn the 
scales against the defendant. The minds of the jurors should not be 
diverted from the precise questions in issue by the introduction into the 
case of collateral and irrelevant matters, especially such as are calculated 
to prejudice one of the parties and prevent a fair and impartial trial; 
and especially is this so where, as in this case, the defendant is charged 
with the commission of a fraud. I t  was competent for plaintiffs to 
show what their damages were and what outlay they had made in con- 
sequence of the fraud, if any was practiced; but it was not relevant to 
this controversy that they should be allowed to inquire as to the kind of 
mortgage they had made to the defendants for the purpose of borrowing 
money, with the view of showing that it rested upon their home place, 
and thus appeal to the sympathy of the jury. The evidence was im- 
proper and should have been excluded. 

The case is not like that of Lea v. Pearce, 68 N. C., 76; Whitehead v. 
Hellen, 76 N. C., 99; McLeod v. Bullard, 84 N. C., 516; Jones v. Pullen, 
115 N.  C., 465, and others of a like kind, where as between trustor and 
trustee, mortgagor and mortgagee, and persons occupying other fiduciary 
relations towards each other, the law raises a presumption of fraud or 
undue influence because of the power and influence which the one is sup- 
posed to have over the other, and requires the former to rebut the pre- 
sumption and show the fairness and good faith of the transaction, and 
that the result was attained without the use of any such power or influ- 
ence. I n  those cases the mortgagee had dealt directly with the mortgagor 
in purchasing the equity of redemption. But not so here, for there was 
no dealing between these parties with reference to the purchase of the 
plaintiffs' home, which had been mortgaged by the defendant. The 
evidence had no bearing on the issues, and could not have been used, and 
we must assume that i t  was used, as that was its only use, to weaken the 
defendant in answering the charge of fraud in  rega'rd to the sale of the 
timber. 'Where the inadvertent effect of receiving immaterial 
evidence has been to injure a party by exciting sympathy for his (134) 
adversary, or hostility to himself, or in any other way, its ad- 
mission constitutes reversible error." 16 Cyc., 1115. As said in Den- 
ning v. Gainey, 95 N. C., 532, there was no legitimate use to be made of 
the proposed inquiry, and i t  was calculated to prejudice the minds of the 
jury, and its exclusion was proper. Where this was the case, a similar 
question, and having the same general bearing, was asked in  Hutchins v. 
Hutchins, 98 N.  Y., 56, where the Court said: "Illegal evidence that 
would have a tendency to excite the passions, arouse the prejudices, 
awaken the sympathies, warp or influence the judgment of the jurors in  

133 
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any degree, cannot be considered as harmless." Citing Anderson v. R. R., 
54 N. Y., 334, and quoting from J u d g e  Larfied's opinion in  the court 
below as follows: "Nothing could be better fitted to divert the minds of 
the jury from the true issue than a pathetic contrast between the widow 
of a rich brother and the poor defendant." And the same may be said 
of this evidence, which was "fitted" to present just such a situation: the 
poverty of plaintiffs, who had lost their home by the mortgage, and the 
wealth of the defendant, who owned broad acres of timber land. 

This error entitles the defendant to another jury. 
New trial. 

Cited:  Dellinger v. Building Co., 187 N.C. 849; S. v. Galloway, 188 
N.C. 417; H i l l  v. Hil l ,  196 N.C. 473; Keller v. Furniture Co., 199 N.C. 
414; S. v. Page, 215 N.C. 335; Grouse v. V e r ~ z o n ,  232 N.C. 32; Sprinkle  
v. Ponder,  233 N.C. 320. 

JAMES F. YATES ET AL V. DIXIE FIRE INSURANCE 
COMPANY ET AL. 

(Filed 30 May, 1914.) 

Injunction-Vacating Restraining Order-Appeal and E r r o ~ A c t s  Com- 
mitted-Courts-Procedure. 

Where a restraining order has been vacated and appealed from, and it 
appears, upon the hearing in the Supreme Court, that the act sought to be 
restrained has !been practically done, it is only in rare and exceptional 
instances that the Court may satisfactorily and intelligently decide upon 
the matters presented, the practice being f o r  the appellant to reserve his 
rights by exceptions, regularly taken, at the trial, if necessary, and pre- 
sent them on appeal from the final judgment in the Superior Court. 

(135) APPEAL by plaintiffs from order of Lane, J., vacating a re- 
straining order, 21 March, 1914, at cham~bers in GUILFORD. 

J o h n  A. Barringer for pi'aintifls. 
Brooks,  S a p p  & W i l l i a m s  for defendants. 

CLARK, C. J. The plaintiffs complain that they are part owners of 
the soil of a certain alleyway through which the defendants have a right 
of way, but no property interest in the soil, and that said defendants, in  
derogation of the legal rights of the plaintiffs, have begun 10 feet above 
the said alley to build across and above said alley a permanent structure 
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connecting the buildings on either side which belong to the defendants, 
and will thereby take from the plaintiffs their rights, as owners of the 
said soil, above ground. 

The plaintiffs obtained a restraining order till 28 March, 1914, which 
was vacated, and from that order they have appealed. The work was 
far advanced when the restraining order was issued. An affidavit has 
been filed that since its dissolution the work has no'w been completed. 
Though this last is controverted, it is reasonable to suppose that at least 
the greater part of the work has now been done. 

The appeal is from the vacation of the restraining order, and could 
only present the correctness of the judgment in refusing to continue the 
restraining order to the hearing. The defendants have proceeded at 
their peril, and whatever the rights of the parties are will be determined 
at the final hearing, when the issues of fact, if any are raised, can be 
determined by a jury and the rights of the parties and the remedy to be 
awarded can be determined by a final judgment. On an appeal from 
such judgment, if an appeal is taken, the matter will be adequately pre- 
sented for consideration and determination by this Court. We cannot be 
sufficiently advised to pass intelligently upon the questions involved in 
such final determination by this appeal from the vacation of a restrain- 
ing order which was asked to restrain further construction of the 
building. The building had been partly constructed when the (136) 
restraining order was issued, and must be now completed, or 
nearly so. 

When a restraining order is granted, an appeal may bring u p  the 
questions essential to the final determination of the controversy. But 
when the restraining order is refused or vacated, and pending the appeal 
the work proceeds, it is rare that the Court can afford any remedy by 
considering whether the restraint should have been dissolved or not. I n  
such cases the proper remedy is, except in rare instances, to try the case 
on its merits and, after a full determination of all the issues of fact and 
of law, to appeal from the final judgment. 

Appeal dismissed. 

Cited: Pates v. Ins. Co., 173 N.C. 474; Boyd v. Brooks, 197 N.C. 
648; Barker v. Dowdy, 223 N.C. 151; Coble v. Coble, 229 N.C. 86; 
Branch v. Board of Educafion, 230 N.C. 507. 
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LILLIE H. COIT v. OWENBY-WOFFORD COMPANY ET AL. 

(Filed 30 May, 1914.) 

Railroads - Right of Way - Necessary Superstructures -Warehouse - 
Leases to Patrons-Benefits-Public Duties. 

The principles of law which permit a railroad company to judge of the 
necessity for the use of its right of way for the convenience of the com- 
pany and in the furtherance of its corporate ibusiness, extends for like 
purposes to the erection of warehouses or superstructures thereon, and it 
may permit or lease this right to its patrons as such in consideration of 
benefits to be received from them in the routing of their freight arising 
from the use of such buildings as stores and warehouses, when not 
pre.judicial to its other patrons or inconsistent with its duties as a public- 
service corporation. 

APPEAL by plaintiff from Carter, J., at January Term, 1914, of 
CHEROKEE. 

Civil action to recover possession of a warehouse on the right of way 
or station grounds of the Louisville and Nashville Railroad, successors 

of the Atlanta, Knoxville and Northern Railroad Company. 
(137) On the trial i t  was shown that the plaintiff was the ultimate 

owner in fee of the land, and that the same had been previously 
condemned as a right of way of the Atlanta, Knoxville and Northern 
Railroad and now used and occupied as such by the Louisville and Nash- 
ville; that the former road, while same was under its control, leased a 
designated portion of the right of way or terminal ground for the pur- 
pose, to J. L. Smathers for a stated rent, who erected thereon a ware- 
house and used and occupied i t  for several years, when that firm leased 
or conveyed their rights in the same to the codefendant, the Owenby- 
Wofford Company, who in turn occupied and used the same under the 
terms of the lease till the building was torn down and removed at some 
time pending the controversy, the date of this occurrence not being fixed 
with exactness by the testimony. 

The written lease, bearing date in 1900, purported to exact a rental of 
$12 per annum, ground rent, and contained the stipulation, among others 
(section 4))  as follows : 

"In further consideration of said lease, said party of the second part 
binds himself, his heirs and assigns, to make party of the first part his 
preferred line for the transportation of inbound and outbound merchan- 
dise to and from said warehouse during the existence of this lease and 
so long as party of the first part affords rates equal with those of the 
Southern Railway Company for like service. By preferred line is meant 
the routing of shipments so as to give party of the first part the prefer- 



N. C.] S P R I X G  TERM, 1914. 

ence on all competitive business by the longest haul practicable within 
the rates a t  the time in  force." 

As to the use of the property under the lease, J. L. Smathem, witness 
for defendant, testified, among other things: "We were there in the 
produce business, tanibark shippers and wholesale grocery business, and 
used it for receiving and shipping goods. I t  was built with reference to 
our business.'' S n d  further: "My contract for the erection of this 
warehouse is in writing; I turned over my copy of it to my codefendant. 
We used that warehouse for the private business of the J. L. Smathers 
Company; we used i t  for receiving and shipping freight, for the whole- 
sale grocery business ; the private business of our corporation. 
There was another freight room where the general public was (138) 
served. There was an agreement for rent a t  $12 per year to be 
paid by us to the road. I did not pay it. As well as I remember, we 
paid it the first year. After that, it occurs to me that the management 
changed, and poss3bly i t  escaped their attention. They never did call 
on US for it. Owenby-Wofford Company succeeded us 1 March, four 
years ago. I turned over the contract to Owenlby-Wofford Company. 
We used that building without paying rent for eight years, as I recol- 
lect; I might be wrong. I went altogether according to the lease I had 
from the A. E. and N. Railway." 

There was further evidence tending to show that a fair  rental for the 
warehouse in question was $40 per month. 

At the close of the testimony, on motion, there was judgment of non- 
suit, and plaintiff excepted and appealed. 

M. W .  Bell and Dillard & Hill for plaintiff. 
J .  D. Mallonee, Witherspoon & Witherspoon, and E. B. Norvell for 

def endanf. 

HOKE, J. The decisions of this State are to the effect that, in con- 
demning a right of way, under ordinary proceedings, the railroad ac- 
quires an easement in the property, to be held and used as the necessities 
and well ordered management of the road may require, and that the 
company authorities are made the judges of the extent and necessities of 
this use. R. R. v. McLean, 158 N. C., 498; Earnhardt v. R. R., 157 
N. C., 358; R. R. v. Olive, 142 N. C., 213. 

The cases further hold that, to the extent that the land covered by the 
right of way is not presently required for the purposes of the road, the 
owner may continue to occupy and use it in a manner not inconsistent 
with the full and proper enjoyment of the easement. R. R. v. XcLean, 
supra; Lumber Co. v. Hines Bros., 126 N.  C., 254; Sturgeon v. R. R., 
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120 N. C., 225. I n  the practical application of these recognized prin- 
ciples, here and elsewhere, i t  is very generally held that, while a rail- 
road company may not use or license the use of its right of way or depot 

grounds for purposes strictly individual or private, i t  may erect 
(139) thereon any and all buildings and superstructures reasonably 

required for the convenience of the company as a corporation and 
in promotion and furtherance of its corporate business; and what i t  may 
do for itself and for like purpose, it may permit or license to its patrons 
to the extent that i t  does not hinder or interfere with the proper per- 
formance of its duties to the public. 

I n  the well considered and learned brief of defendant's coun~sel we 
were referred to numerous decisions to the effect that railroad companies 
could not be held for trespass on the rights of the owner in erecting or 
permitting the erection on its right of way and in  furtherance of the 
company's business, coal chutes, sheds, elevators, platforms, and con- 
veniences of all kinds affording facilities for receipt and shipment of 
freight, such as lumber yards, stock yards and pens, storage-houses, etc., 
and even hotels and boarding-houses when carried on for the accommo- " 
dation or benefit of passengers and company employees, an instance of 
which occurs in our own reports in Gudger v. R. R., 106 N. C., 481, and 
see, also, Anderson v. Interstate Manufacturing Co., Iowa, 132 N. W., 
152, reported with an instructive note in 36 L. R. A. (N. S.), a t  page 
512 ; Gurley v. Minneapolis Elevator Co., 63 Minn., 10;  Pierce v. R. R., 
141 Mass., 481; Hartford Ins. go. v. Chicng~ and Mil. R.  R., 175 U. S., 
91 ; Grand Trunk Ry. v. Richardson, 91 U.  S., 468 ; Ill. Central v. Wa- 
then, 17 Ill. App., 580. 

I n  Grand Trunk Ry. v. Richardson, supra, Associate Justice Strong, 
delivering the opinion, said: "It is not doubted that the defendant might 
have erected similar structures on the ground on which the plaintiffs' 
buildings were placed, if in its judgment the structures were convenient 
for the receipt and delivery of freight on its road. Such erections would 
not have been inconsistent with the purposes for which its charter was 
granted. And if the company might have put up the buildings, why 
might it not license others to do the same thing for the same object, 
namely, the increase of its facilities for the receipt and delivery of 
freight?" These authorities and the principle which they uphold and 
illustrate are in full support of his Honor's judgment awarding a non- 

suit, for it appears, by correct interpreta'tion of the only testi- 
(140) mony relevant to the question, that, while the user of the ware- 

house was restricted to the private business of the lessees, its chief 
and controlling purpose was to afford facilities for these lessees, as 
patrons of the road, in the storage, receipt and shipment of freight. 
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There  i s  n o  error, and  the judgment  of nonsuit must  be 
Affirmed. 

Cited:  R.R. v. Bunting, 168 N.C. 579, 580; Spawow v. Tobacco CO., 
232 N.C. 592. 

ROBERT N. ARCHER ET AL. V. GEORGE W. McCLURE ET AL. 

(Filed 30 May, 1914.) 

1. Reformation-Mutual Mistake-Equity-Written Contracts-Parol Evi- 
dence. 

Equity will reform a written instrument when such is necessary to make 
it  express the intention of the contracting parties, which by reason of 
mutual mistake, or the mistake of the draftsman, i t  fails to do, if no 
intervening or superior equities of third persons have arisen by reason of 
the mistake, this not coming within the rule that parol evidence will not be 
received to vary the terms of a written contract. 

2. Same--Burden of Proof-Trials-Questions for Jury. 
I t  is required that  the proof of the mistake be clear, strong, and con- 

vincing, where a written contract is sought to be reformed, the  burden of 
proof being on the party seeking the equitable relief, and the question as 
to  whether the proof meets this requirement is one for the  jury, and not 
for the court, to decide. 

3. Same-Principal and Surety-Principal and AgentIndemnity Bond. 
Where a bond of indemnity is given to a n  agent, instead obf to his prin- 

cipal, for whom i t  was intended, and liability has arisen under its terms 
and conditions, i t  may be shown that, by mutual mistake or mistake of 
the draftsman, the name of the agent was inserted as  the obligee, and, 
upon the proof required, the written instrument may be reformed by 
parol evidence to speak the t rue intent of the parties. 

4. Same-Knowledge Implied-Quantum of Proof. 
In  an action involving title to lands, the defendants were restrained 

from cutting the timber thereon, and it  was agreed between the parties 
that  the defendants be permitted to sell the timber to a third person upon 
indemnifying the plaintiff, with sufficient bond, against loss if he  snc- 
ceeded in his action. This bond was accordingly given, except that by 
mutual mistake the  agent of the plaintiff was named as  the obligee. Held,  
equity will reform the bond to make it conform to the actual agreement 
entered into; and i t  appearing that the bonding company had notice of 
the pending action and the purpose o'f the parties to indemnify the plain- 
tiff therein against any loss of the character stated, i t  was some evidence 
of the mistake to be submitted to the jury. 
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(141) APPEAL by defendant from Ferguson, J., at November Term, 
1913, of CHEROKEE. 

This action or proceeding was brought by the plaintiffs to reform and 
recover upon a bond given by the defendantis in an action brought by 
Robert N. Archer and others against George W. McClure. The original 
action of Archer and others against McClure was brought for the 
recovery of a certain tract of land described in the complaint, and a 
restraining order was issued therein against the said McClure, enjoining 
him from cutting timber from the lands in dispute, and from removing 
certain sawed lumber. Thereafter the lumber claimed by McClure was 
sold by hini to the Albert Haas Lumber Company, and in order to 
remove the lumber the Albert Haas Lumber Company, through one of 
its members, went to M. E. Cozad, who had represented the plaintiffs, 
Archer and others, as agent, and told him that they were making ar- 
rangements to purchase the lumber from McClure and did not care to 
trespass on the land, and Cozad told Haas that if he would give a good 
bond of indemnity against all loss, that they could remove the lumber. 
The original suit of Archer and others against McClure, as shown by 
the record, was instituted in the name of Archer and others, as trustees, 
by M. E. Cozad, agent for the plaintiffs, and Mr. Cozad was the active 
agent in prosecuting the same, Archer and others, trustees, being non- 
residents of the State. 

After the purchase of the lumber by the Albert Haas Lumber Com- 
pany and the conversation with Mr. Cozad, in which he agreed to allow 

them to give bond and remove it, the Albert Haas Lumber Com- 
(142) pany undertook to give this bond, and applied to the defendant 

Fidelity and Deposit Company of Maryland to make it. A copy 
of the bond and of the power of attorney is set out in the record of the 
original case of Archer and others against McClure, as appears there- 
from. The bond is signed by George W. McClure, the Almbert Haas Lum- 
ber Company, and Fidelity and Deposit Company of Maryland, and its 
execution authorized by the latter, by the power of attorney attached, 
the only difference being that the name of M. E. Cozad, who was acting 
as agent, was inserted in the bond as obligee, without the names of his 
principals. I t  is this bond that gave rise to the controversy, the name 
of M. E. Cozad having, as the plaintiffs alleged, been written in the 
bond by mistake instead of Archer and others, trustees, the real plaintiffs 
in the action. This mistake was not discovered until some time after a 
judgment by default was taken against McClure, adjudging that the 
plaintiffs were the owners of the land in dispute, and ordering an inquiry 
as to the damages, and at  the succeeding term of court an issue of dam- 
ages was submitted, and were assessed by the jury at  $805. Upon the 
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judgment by default and the verdict assessing damages, a judgment was 
asked by the plaintiffs (M. E. Cozad having come in and made himself 
a party plaintiff) against the defendants George W. McClure and the 
Albert Haas Lumber Company and Fidelity and Deposit Company of 
Maryland, which judgment was resisted by the latter company upon the 
ground that the bond given by it  was to pay all such sums as might be 
recovered against the said MclClure for the removal of the lumber 
described in the complaint on file in the suit of M. E. Cozad against 
George W. McClure. 

This proceeding was then instituted to correct the bond so as to con- 
form to the alleged original intention and agreement, which was to indem- 
nify the plaintiffs Archer and others from loss on account of removing the 
lumber. 

The power of attorney signed by the defendant which was filed in the 
original suit of Archer and others against McClure shows that Aaron 
Haas or Edwin R. Haas was authorized to execute a bond which the 
Albert Haas Lumber Company was required to file in the SU- 
perior Court of Cherokee County, North Carolina, in the case of (143) 
M. E. Cozad against G. W. McClure, and the bond was accord- 
ingly executed by Albert Haas as attorney in fact of the Fidelity and 
Deposit Company. 

The following verdict was returned by the jury: 
1. Did the defendants G. W. McClure, Allbert Haas Lumber Com- 

pany, and Fidelity and Deposit Company execute the bond dated 7 June, 
1906 ? Answer : Yes. 

2. Was said bond given for the purpose of allowing the removal of the 
lumber mentioned in the complaint in the case of R. N. Archer et al. v. 
G. W. McClure, and was said bond intended to have been given in that 
case, and by mutual mistake and the mistake of the draftsman the name of 
M. E. Cozad inserted instead of R. N. Archer and others? Answer: Yes. 

3. Did the Fidelity and Deposit Company of Maryland know when 
the bond was executed that there was such a suit pending in favor of 
R. N. Archer, Louis Erohn, W. R. Hopkins, F. W.'Bruch, E. I. Leigh- 
ton, and George Reeves ? Answer : Yes. 

4. Did the Fidelity and Deposit Company of Maryland authorize any 
one to execute any bond for or on its behalf in any action in favor of 
R. N. Archer? Answer: Yes. 

5. Have the defendants G. W. MoClure and Albert Haas Lumber 
Company been discharged in bankruptcy ? Answer : Yes. 

J.  D. Mallonee and Zebulon Weaver for plaintiffs. 
E. B. Norvell for defendants. 
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WALKER, J., after stating the case: The doctrine is elementary that 
parol evidence is not, in general, admissible between the parties to vary 
a written instrument, but i t  is equally well settled that mistake, fraud, 
surprise, and accident furnish exceptions to the universal principle, and 
parol evidence, in any case brought within one of the exceptions, is 
admitted to vary the writing so far as to make it accord with the true 
intention and agreement of the parties. These exceptions rest upon the 
highest motives of policy and expediency, or otherwise an injured party 

would generally be without remedy. Equity follows the law, it 
(144) is true, but sometimes i t  will intervene and afford relief where 

the remedy at law is inadequate for the purpose. The doctrine 
we have stated has often been applied by this and other courts in the 
correction of written contracts, bonds, deeds, and other instruments, 
where the mistake was one of fact, mutual and common to all the par- 
ties, and the proof clear, strong, and convincing. 2 Pomeroy's Eq. Jur .  
(1 Ed.), see. 858 ; 1 Beach Mod. Eq. Jur., secs. 48 and 51 ; 1 Story's Eq. 
Jur .  (12 Ed.), see. 138 and note; Dillard v. Jones, 229 Ill., 119. A 
mistake exists when a person, under some erroneous conviction of law 
or fact, does or omits to do some act which but for the erroneous con- 
viction he would not have done or omitted. I t  may arise either from 
unconsciousness, ignorance, forgetfulness, imposition, or misplaced con- 
fidence. Where the mistake arises from imposition or misplaced confi- 
dence, relief may be had on the ground of fraud. Where it arises from 
unconsciousness, ignorance, or forgetfulness, no element of fraud exists, 
and redress must be obtained, if obtained at  all, on the distinct equitable 
basis of mistake. Bispham on Equity (6  Ed.), sec. 185. 

I t  is said in 34 Cyc., 908, to be settled by a host of authorities that 
where because of mistake an instrument does not express the real inten- 
tion of the parties, equity will correct the mistake, unless the rights of 
third parties, having prior and better equities, have intervened. This is 
done, not for the purpose of relieving against a hard or even oppressive 
bargain or to give either party a better one, but simply to enforce the 
agreement as i t  was made and to prevent the injustice which would 
ensue if this is not done. Nor will chancery make a new contract, under 
the pretext of correcting a mistake, for where there is no meeting of the 
minds, there is no case or ground for reformation. Wherever an instru- 
ment is drawn with the intention of carrying into execution an $gee- 
ment previously made, and by mistake of the draftsman or scrivener it 
fails to do so, the mistake will be corrected, and the original contract 

enforced according to the real intention of the parties. 
(145) We have said the mistake must be mutual, but by this is not 

meant that both parties must agree at  the hearing that the mis- 

142 
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take was in fact made, but the evidence of the mutuality must relate to 
the time of the execution of the instrument and show that the parties 
then intended to say one thing and by mistake expressed another and 
different thing. 34 Cyc., 907 to  935. 

A court of equity cannot add or substitute other parties for those 
appearing on the face of a contract, since the effect might be to make a 
new contract, but the mistaken use of names of parties appearing in the 
contract may be rectified in order to carry out the real agreement. 34 
Cyc., 934, and cases cited; as, for instance, the insertion of a wrong 
name through a clerical error or a misnomer of the true obligee in a 
bond. 34 Cyc., 935, and cases in the notes. 

Care must be taken to distinguish between the rule at  law excluding 
par01 evidence to vary or contradict a written instrument and that in 
equity, by which it is reformed so as to make it speak the truth. We 
considered these questions recently in Wilson v. Scnrboro, 163 N .  C., 
380, and defined the jurisdiction of a court of equity in such matters. 
There are decided and well considered cases to the effect that a court 
of equity will thus correct a mistake in the name of a party to the con- 
tract where it was erroneously inserted for the name of another, which 
is our case precisely. I n  a case of this sort, Chief Justice Parker, in 
Brown v. Gilman, 13 Mass., 158, said: "Authorities have been read to 
show that where a contract in writing has bcen made and signed, but 
the name of the party contracted with omitted, it may be supplied by 
extrinsic proof. Of this we have no doubt, where the name was omitted 
by mistake or a wrong name inserted." (Italics ours.) And the same 
was held in  Gayle V .  Hudson, 10 Ala., 116, where the name of one person 
was inserted as obligee for that of another, who was the one intended, 
and i t  was further said that the equity of reformation could be enforced 
even against a surety to the bond. The Court concluded as follows: "It 
is abundantly shown by the citations to the point, and what we 
have said, that a court of equity is entirely c.ompetent to reform (146) 
the bond so as to make it speak the intention of the parties, upon 
satisfactory proof being adduced of the mistake." 

Without commenting upon them separately, i t  will be found that the 
following authorities clearly sustain the right in equity to have this bond 
corrected so as to insert the name of the intended obligee, some of them 
being much like our case in their facts, and in them the correction was 
decreed where the name of the agent had been inadvertently or by mis- 
take inserted for that of his principal: Wait  v. Axford, 63 Mich., 227; 
Bell v. Tanguay, 46 Ind., 49; Rankin v. Miller, 43 Iowa, 11 ; Lee v. Per- 
cival, 85 Iowa, 639; Eustis Mfg.  Co. v. Saco Brick CO., 198 Mass., 212; 
Denver B. and M. Co. v. McAZister, 6 Col., 261 ; Scales v. Ashbrook, 58 
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Ky. (1 Metcalf), 358; Smith v. Watson, 88 Iowa, 73; Smith v. Wain- 
wright, 24 Vt., 97. 

The courts are more inclined to exercise this jurisdiction where it will 
not prejudice the obligor in the bond or the party against whom correc- 
tion of the instrument is asked. Gayle v. Hudson, supra. 

Applying these principles to the facts of this case, we find that there 
is ample evidence of a mutual mistake. M. E. Cozad was the agent of 
the plaintiffs, and also had charge of the prosecution of the other action 
for them. There was but one suit pending in the county relating to the 
timber, and that was the one in  which the bond was given. There was 
no reason for indemnifying Cozad, as the contract was not with him, 
but with the plaintiffs, whose timber was about to be removed. Accord- 
ing to Mr. Dillard's testimony (and he drew the bond), it was intended 
to indemnify the plaintiffs in the suit in which 0. W. McClure was 
defendant, and from whom the Albert Haas Lumber Company had 
bought the lumber, and the plaintiffs in that suit were Robert N. Archer 
and others. There cannot be the least doubt, upon the evidence, as to 
the suit referred to in the bond, though the name of the plaintiff therein 
was mistakenly supposed to be M. E .  Cozad. I t  would not be creditable 

to the indemnity company should we assume that it was engaging 
(147) in so important a business transaction as the giving of a bond of 

indemnity in a suit without knowing what suit it was and where 
i t  was pending. And again, i t  may be said that i t  is immaterial to 
defendant who was named as obligee by mistake, as its main and only 
reliance for reimbursement was upon its coiibligors or the principals in 
the bond, and in that respect the bond is not changed. The defendant 
owes the money, and it would not be right if me should permit it to 
escape upon a mere technicality, or an inadvertence of the draftsman, or 
mistake of the parties as to the real name of the plaintiff. The law is 
strongly against any such view. I t  does not regard the name of persons 
so much as it does the substance and actual identity of the agreement. 

The Court, in  Smith v. Wainwright, supra, upon a state of facts not 
substantially unlike ours, said: "Under these circumstances it seems to 
us that i t  would be a virtual fraud upon the obligees to allow Wain- 
wright to escape from the obligation of the bond. Upon this ground 
alone, if they made proper application to the court of chancery to have 
the bond reformed in this particular, we entertain no doubt i t  would be 
the duty of that court to make such a decree upon the present state of 
the evidence." 

I f  we could see, as contended by the defendant, that i t  had made one 
contract and plaintiffs were attempting to substitute another, we would 
not hesitate to deny the latter any relief; but in this case, while the con- 
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tract was nominally with M. E. Cozad, i t  was really with his principals, 
the plaintiffs. 

There is one case decided by this Court which seems to be directly in 
point, McIntosh v. Insurance Co., 152 N. C., 50, and i t  was an action 
upon an insurance policy. The Court there said, by Justice &own: 
"In Henkle v. Insurance Co., 1 Ves., case 156, p. 318, the bill sought to 
reform a written policy after loss had actually happened, upon the 
ground that it did not express the intent of the contracting parties. Lord 
Aardwicke said: 'No doubt but this Court had jurisdiction to relieve in  
respect of a plain mistake in contracts in writing as well as against 
frauds in contracts, so that if reduced to writing contrary to the intent 
of the parties, on proper proof, i t  would be rectified.' I f  the 
plaintiffs can establish by the proper degree of proof that this (148) 
contract of insurance was made for the benefit of the wife and 
the two infants, who are the owners of the property, and that by mutual 
mistake, or the error of the draftsman, A. H. McIntosh was erroneously 
made the beneficiary therein, instead of the other plaintiffs, they will 
have made out a cause of action which mill enable them to have a 
reformation of the written policy." 

I n  Nicholson v. Dover, 145 N.  C., 18, 21, the Court said, citing and 
quoting from W o o d ~ u f  v. McGehee, 30 Ga., 158 : "Where an agent makes 
a contract without disclosing the name of his principal, the latter may 
claim all his rights, with the single limitation that the other party shall 
not be injured thereby." And the law is the same, as we have seen, 
where the contract runs in the name of the agent, without his being 
designated as such, when it was intended to be for the benefit of the 
principal. 

The jury have found, upon sufficient evidence, that the bond was 
intended by the parties to be given in the Archer suit, and that the 
authority of Albert Haas, as attorney in fact for the indemnity com- 
pany, related to that suit and extended to the giving of the particular 
bond now in question. 

There are no grounds, for the reasons stated, for disturbing the ver- 
dict. The bankruptcy of McClure and the Haas Lumber Company does 
not affect plaintiff's right to recover. I t  was the misfortune of the 
indemnity company that i t  occurred, and it is in no way attributable to 
any fault of the plaintiffs. There was no exception, though, on this 
ground. 

The evidence of the mistake must, of course, be clear, strong, and con- 
vincing, because of the force of the presumption in favor of the correct- 
ness of the instrument as written; but whether i t  is of that character is 
for the jury, and not for the court, to decide. Lehew v. Hewett, 138 
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N. C., 6 (s. c., 130 N.  C., 22) ; Cuthbertson v. Morgan, 149 N.  C., 72; 
Avery v. Stewart, 136 N.  C., 436; but if we were a t  liberty to decide upon 
i t  i n  this case, we would unhesitatingly hold i t  to be clear and satisfae- 

tory that  a mutual mistake had been made, and that  the name of 
(149) M. E. Cozad had been erroneously inserted for the names of the 

plaintiffs. 
There was no error in the proceedings below. 
N o  error. 

Cited: Tire Co. v. Lester, 190 N.C. 417; Alezunder v. Bank, 201 N.C. 
451; Hubbard & Co. v. Horne, 203 N.C. 209; Crezus v. Crews, 210 N.C. 
221. 

I?'. H. BRIGGS ET AL. V. CITY OI?' RALEIGH ET AL. 

(Filed 30 May, 1914.) 

Municipal Corporations-Cities and Towns-Bond Issues-Necessaries- 
Single Ballot-Constitutional Law. 

Where a municipal corporation under a s~pecial legislative act, and voted 
upon in accordance with its charter provisions, submits to its qualified 
voters the question of the issuance of bonds for necessary municipal pur- 
poses, as in this case, for extending its sewer line, purchasing a site for 
and building a fire station, and for permanent pavements, proportioning a 
certain amount to he expended for the first two items and the balance of 
the issue for the last one, the purposes of the various itkms are related to 
each other, the information given being for an intelligent ballot, and the 
bonds voted upon as a single proposition or upon a single ballot, are valid. 
CZty of Winston, v. Wechovia Ban76 and Trust Go., 158 N. C., 512, cited and 
distinguished. 

APPEAL by plaintiffs from Allen., J., a t  May  Term, 1914, of WAKE. 
This  is a civil action, tried upon an  agreed statement of facts. The 

purpose of the action is to enjoin the issuing and selling of a certain 
bond issue. The  court denied the injunction, and the plaintiff appealed. 

W. B. Snow for plaintif. 
J .  W.  Hinsdale, Jr., Manning & Ritchin for defendant. 

BROWN, J. The defendants, i n  full accord with the provisions of the 
charter of the city of Raleigh, adopted an  ordinance providing for the 

issue of certain bonds, the material par t  of which reads as follows: 
(150) "SECTION 1. Tha t  the city of Raleigh issue $100,000 in bonds 

(par value) of said city, with interest coupons attached, bearing 
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5 per cent interest per annum, for the purpose of extending the sewer 
line emptying into Pigeon House Branch to Crabtree Creek; for pur- 
chasing a site and building thereon a fire house to be occupied by Fire 
Company No. 2, and for building permanent pavements in said city, 
said bonds to be denominated 'Raleigh Public Improvement Bonds.' 

"SEC. 2. That not more than $8,000 of said issue be used in extending 
said sewer line; that not more than $6,000 be used in  purchasing a site 
and erecting thereon a fire house to be occupied by Fire Company No. 2, 
and the balance of said $100,000 bond issue be used in laying perma- 
nent pavements in the city of Raleigh." 

An election was held under provisions of the city charter, requiring 
those who favored the proposition to vote a ticket marked "Approved," 
and those opposed to it, "Not Approved." Fourteen hundred and forty- 
six qualified electors of the city registered for the said election, and 1,020 
voted "Approved" and 158 of the said voters voted ('Not Approved." 

The first contention of the plaintiff is that the election was void for 
the reason that three distinct propositions were voted together: $8,000 
for sewers, $6,000 for fire house, and the balance for permanent street 
improvements. 

The plaintiffs rely upon the leading case of the City o f  Winston v. 
Wachovia Bank and Trust Co., 158 N. C., 512, to sustain their conten- 
tion. We think that there is a marked distinction between the two 
cases. 

I n  the Winston case the voters had submitted to them the proposition 
of issuing $350,000 of bonds, of which amount $75,000 was to be used 
for street improvements, $85,000 for sewerage purposes, $40,000 for 
waterworks; $60,000 for school buildings, and $90,000 for larger hospital 
facilities. Two of these propositions, towit, schools and hospital facili- 
ties, were not necessary expenses of the city, and the total amount of 
$350,000 was to be apportioned in large amounts to each of the proposed 
propositions. 

I n  that case the Court held that when a popular vote is re- (151) 
quired to validate a municipal indebtedness, the proposition should 
be single, when the question embodies two or more distinct and un- 
related propositions. I n  that case the propositions for street improve- 
ments, necessary municipal expenses, were entirely disconnected and not 
related to the proposition for school buildings and larger hospital facili- 
ties, neither of which is a necessary municipal expense. 

This question has been decided in different ways in different States, 
the matter largely dependent upon constitutional or legislative regula- 
tion. There is no constitutional provision upon the subject in this State, 
and there is nothing in the charter of the defendant, or in  the general 
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legislation of the State, which prohibits the submission as a single propo- 
sition for issuing bonds for public improvements. 

As we construe the ordinance adopted, the proposition which the 
electors voted on was to issue $100,000 in bonds for public improvements 
in the city of Raleigh, and the sums to be devoted for the purposes men- 
tioned were simply for the information of the citizens as to how the 
money was to be spent and in what proportion. I t  must be admitted 
that the purposes for which the bonds were issued are all municipal 
necessary expenses and closely related to each other. 

I n  the case of Hotel Oo, ?I, Red Springs, 157 N, C., 137, we held that 
the legislative grant of authority to a town generally to issue bonds for 
the purpose of providing necessary waterworks and also a necessary 
sewerage system is not invalid, because it provides for these two purposes 
in  one issue, leaving the division of the proceeds to the sound discretion 
of the municipal authorities. 

We find in other jurisdictions that bond issues have been sustained, 
the proceeds to be expended for different purposes, where the proposition 
Gas submitted in a single ballot. 

I n  Grey v. Bourgeois, 107 La., 571, i t  was held: I n  Louisiana neither 
the Constitution nor the laws require more than a detailed statement of 

the purpose for which the debt is to be created or the tax applied, 
(152) and a proposition to incur debt for the purchase of a fire engine 

or the construction of an engine house and the erection of a public 
market in a single aggregate amount has been held to comply with the 
requirements of that Constitution. 

I n  Conklin v. El Paso (Tex. Civ. App.), 44 S. W. Rep., 879: 
Where the statute does not require it, i t  is not necessary that the propo- 
sition should specify the purposes for which the bonds are to be issued. 

I n  the case of Potter v. Lainhart, 44 Fla., 674, it was held: A propo- 
sition for the issuance of bonds to a certain amount for the erection of 
a courthouse and jail, and also to a certain amount for building roads, 
was held valid. - 

I n  the case of Louisville v. Park Commissio.ners, 113 Ky., 409, it was 
held: That a proposition submitted to the voters of a municipality for 
the issuance of bonds to a certain amount for municipal improvements 
is not invalid because the purposes for which the proceeds of the bonds 
are to be expended, namely, city parks and sewers, are stated in the 
proposition. 

I n  Kept v. Hazelhurst, 80 Miss., 443, it was held that where a single 
proposition was submitted for the issuing of bonds for the erection of an 
electric light plant, and also waterworks, on a single ballot, it was valid. 



N. C.] SPRING TERM, 1914. 

I n  the case of City of Louisville v. Board of Park Commissioners, 
supra, an ordinance passed by the city council of Louisville providing 
for the issue of $500,000, $250,000 of which was to be used for park 
purposes and $250,000 for the construction of sewers, was voted on under 
one ballot. 

I n  delivering the opinion, on page 413, the Court says: "The first 
objection argued we do not think can be sustained. The object of the 
ordinance was single; i t  was the issuance of city bonds to the amount of 
$500,000. The mere statement of the purposes for which the proceeds of 
the bonds was to be expended does not vitiate the submission of a single 
question whether the liability was to be incurred." 

I n  the charter of the city of Winston there was some provision requir- 
ing the aldermen to specify the amount of bonds to be issued for 
each specific purpose; but there is nothing of the sort in the char- (153) 
ter of the city of Raleigh. The only provision in that charter is as 
follows : 

"The board of commissioners shall have power to issue bonds of the 
city only after they have passed an ordinance by a majority vote of the 
entire board at two separate regular meetings, submitting the question of 
is'suing the same to a vote of the people, and after a majority of the 
qualified voters shall have voted in favor thereof." 

I t  is further contended that fifteen days notice of the new registration 
was not given. Yet it appears from the findings of the court that the 
electors of the city of Raleigh had actual knowledge of the registration, 
and that a very large majority of the electors did register and vote. 
Notice of the election and registration was pulblished in the Raleigh 
Times and in the News and Observer for thirty days; and the court 
further finds that no citizen of Raleigh was denied the privilege of 
registering, but every qualified voter in the said city had ample oppor- 
tunity to register, and that a very large majority of the newly qualified 
electors did register. 

I n  a somewhat similar case, Youfit v. Commissioners, 151 N .  C., 582, 
this Court said: "And when it  has been found as a fact by the lower 
court that every qualified voter has had a fair and ample opportunity to 
register, an election decIaring for a special school tax will not be declared 
invalid by reason of the fact that the registrar left the district for a part 
of two days out of the twenty days required in registration." 

I n  DeBerry v. Nicholson, 102 N. C., 456, i t  was held: "Statutes pre- 
scribing rules for conducting popular elections are designed chiefly for 
the purpose of affording an opportunity for the free and fair exercise of 
the right to vote. Such rules are directory, not jurisdictional or im- 

149 
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perative. Only the forms which affect the merits are essential to the 
validity of an election or the registration of an elector." 

An irregularity in the conduct of an election which does not deprive a 
voter of his rights or admit a disqualified person to vote, which casts no 

uncertainty on the result, and which was not caused by the agency 
(154) of one seeking to derive a benefit from the result of the election, 

will be overlooked when the only question is which vote was 
greatest. The same principles are applicable to the rules regulating the 
registration of electors. 

I n  McCrary on Elections, secs. 187 to 190, inclusive, the proposition is 
laid down: "If, as in most cases, the statute simply provides that certain 
acts or things shall be done within a particular time or in  a particular 
manner, and does not declare that this performance is essential to the 
validity of the election, then they will be regarded as mandatory if they 
do, and directory if they do not, affect the merits of the election." 

The third contention is that notice of election is signed by the city 
clerk, instead of the three city commissioners. The notice recited that it 
was published by authority of the board of commissioners, and under 
instructions from them. 

I n  the case of Lawson v. Ry. Co., 30 Wis., 597, i t  was held: "Under a 
statute requiring the notice of election to be given by the board of super- 
visors of a town, i t  may be given by order of the board signed only by 
the clerk." 

I n  the case of Jordan v. Hayne, 36 Iowa, 9 : "Where it is shown that 
the notices required by law were in  fact given, the fact that they were 
posted by the clerk of the board instead of by the trustees, themselves, 
will not vitiate the election." 

I n  the case of Battis v. Price, 2 Pearson, 456, i t  was held: "When an 
election was held at  the right time and place, and by the proper officers, 
it cannot be contested on the ground that notice to hold it was not given 
by the officer directed by law to do SO.)) 

Upon a review of the whole record, we are of opinion that the bonds 
are a valid obligation of the city of Raleigh, and the judgment of the 
Superior Court is 

Affirmed. 

Cited: 1Mora.n v. Gomrs., 168 N.C. 290; Hill v. Skinner, 169 N.C. 412, 
415 ; Hardee u. Henderson, 170 N.C. 575 ; Keith v. Lockhart, 171 N.C. 
457; Woodall v. Highway Com., 176 N.C. 392; Hill v. Lenoir County, 
176 N.C. 580; Allen v. Reidsville, 178 N.C. 523; Comrs. v. Malone, 179 
N.C. 14;  Riddle v. Cumberland, 180 N.C. 326; Heclcert v. Graded 
School, 184 N.C. 476; Lazenby v. Cornrs., 186 N.C. 550. 
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FRANK T. SMITH V. SOUTHERN EXPRESS COIWANY. 
(155) 

(Filed 30 May, 1914.) 

1. Intoxicating Liquors-Prohibition Law-Druggists - Exceptions - Li- 
cense-lnterpretation of Statutes. 

One of the restricted instances where the sale of intoxicating liquors is 
allowed under our prohibition laws, which have become the established 
public policy of our State, is by licensed and regular pharmacists upon the 
written prescription of a physician, etc. (Revisal, sec. 2063), and in order 
that  a n  abuse of this public policy may not be allowed, our statutes have 
imposed certain conditions upon which the license may be obtained by a 
druggist, requiring application to be made to the board of county commis- 
sioners, with certain safeguards a s  to character, place of sale, etc. (Revisal, 
see. 2064) ; and that  the license shall be printed in a certain form and 
issued by the sheriff upon the order of the board of commissioners (Revisal, 
see. 2066). Held,  that  a license issued by the sheriff to a druggist to sell 
intoxicating liquors, without meeting these requirements, is void, and a 
sale made under such invalid license is a violation of the prohibition law. 

2. Intoxicating L i q u o r H a r r i e r s  of Goods--Refusal to Deliver-Penalty 
Statutes-Unlawful Sales-Interstate Commerce. 

A druggist who has not received a valid license, in  accordance with the 
requirements of our statutes, to  sell intoxicating liquors for  the purposes 
and in the manner indicated, may not recover of the carrier the penalty 
provided by Revisal, see. 2633, for the failure to deliver such liquors to him 
for the purposes of sale, for  such a r e  unlawful and prohibited, and cannot 
be aided or  encouraged by the courts of the State, whether the shipment be 
intrastate or interstate. 

3. Intoxicating Liquors-Unlawful Sales---Carriers of Goods-Penalty Stat- 
utes-Interstate Commerce-Constitutional Law. 

l?he delivery of intoxicating liquors for the purposes of sale is made 
unlawful by our statute, Revisal, see. 3534, and the Webb-Kenyon law 
forbids delivery in  interstate commerce; and whether this law is constitu- 
tional or otherwise, i t  could not be considered that  our courts should 
penalize a carrier for  refusing to deliver such shipment to  the consignee 
in violation of our laws enacted to carry out our established public policy 
in relation to such matters. Federal Constitution, Art. I, see. 8, clause 3. 

4. Intoxicating Liquors-Prohibition Law - Exceptions - Validity of Li- 
c e n s e C o l l a t e r a 1  Attack-Direct Proceedings-Issues. 

Where a consignee of goods brings his action against the carrier to 
enforce the delivery to him of intoxicating liquors for  the purposes of sale, 
claiming that  he has a right to the liquors and the sale thereof, being a 
duly licensed druggist for whom an exception is made by our prohibition 
laws, the action puts the existence and validity of the license directly a t  
issue, and the objection is not tenable that  its validity is being collaterally 
attacked; especially, as  in  this case, where it appears bhat the license is 
invalid for  the want of compliance with the provisions of the statute upon 
which alone its validity could be sustained. 
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(156) APPFAL by plaintiff from Berguson, J., at Fall Term, 1913, of 
MACON. 

Civil action to recover penalty for nondelivery of goods, under section 
2633 of Revisal, tried on appeal from a justice's court. 

The facts in evidence tended to show that plaintiff was a druggist and 
pharmacist, regularly licensed by the State Board of Pharmacy, same 
being in force in June, 1913; that at said date he was bona f ide  pro- 
prietor of a drug store in Franklin, N. C. ; that, as such, he held a regu- 
lar license as retail liquor dealer from United States Government and 
also a license to carry on the business of liquor dealer, covering the 
period from 31 May, 1913, to 31 May, 1914, signed by Alex. Moore, 
sheriff of Macon County; that during the month of June, 1913, he or- 
dered 6 quarts of Cognac brandy from Rose & Co., Tennessee; paid 
charges on same, and that the shipment by defendant company was 
received at Franklin, N. C., this being its destination, and plaintiff 
demanded same, in person, of defendant, and delivery was refused; that 
i t  was the purpose of plaintiff to sell said brandy for profit, but only in 
the way of filling prescriptions in the bona fide pursuit of his calling 
and regular business, and this was well known to defendant's agent. 

Plaintiff, testifying as a witness in his own behalf, said, among other 
things, that he had not applied for his license to the board of aldermen 
of Franklin nor to the county commissioners of Macon County, as 

required by section 2063 of Revisal, but had merely gone to the 
(157) sheriff for his privilege license tax, and the sheriff had given him 

the license referred to and appearing in evidence. 
His Honor charged the jury, if they believed the testimony, they 

would answer the issue of indebtedness for the penalty in favor of 
defendant. Verdict for defendant. Judgment, and plaintiff excepted 
and appealed. 

T. J .  Johnston for plaindif. 
Johnston & Home for defendant. 

HOKE, J., after stating the case: I t  is now the established public 
policy of this State, approved by popular vote and expressed and en- 
forced by the general and many local statutes, that, except in very 
restricted instances, the manufacturing and sale of intoxicating liquors 
shall not be allowed. 

There is an exception made in the case of licensed and regular phar- 
macists when the liquor is sold "for use by a sick person upon the writ- 
ten prescription of a regularly licensed and practicing phy~ician or 
surgeon having such sick person under his charge, and not otherwise." 
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Revisal, see. 2063. But the Legislature, recognizing the fact that, unless 
carefully guarded, such an exception might be greatly abused and at 
times threaten the efficient enforcement of the law, closed this section of 
the Revisal with the provision, "That nothing in this section shall be 
construed so as to relieve druggists from complying with the law as to 
license and taxes," and, in the next succeeding section, No. 2064, enacts 
that:  "Every person desiring to sell liquors shall make application to the 
board of county commissioners for an order to the sheriff to issue license. 
The application shall be in writing, and shall show that the applicant is 
a bona fide citizen of the United States and a legal voter of North Caro- 
l ina; that he has never been convicted nor confessed his guilt in a court 
of competent jurisdiction of any violation of the laws of any State regu- 
lating the sale of liquors; and the place where the business is to be car- 
ried on, which in all cases (druggists excepted) must be within an incor- 
porated town or city, and more than 200 feet in a direct line from 
any church edifice or the premises pertaining thereto. The appli- (158) 
cation must have been approved before filing by the board of 
commissioners, aldermen, or governing body, by whatever name called, 
of the city or town in which i t  is proposed to carry on the business, and 
must be accompanied by the affidavit of six freeholders who are tax- 
payers and residents of the township in which the applicant proposes to 
do business, all of whom shall declare upon oath that the applicant is a 
proper person to sell spirituous, vinous, or malt liquors; that the build- 
ing specified is a suitable place for the business to be carried on, and 
that he has not recommended any other person for liquor license in the 
same township." 

I n  section 2065 provision is made for a public hearing on the question, 
and section 2066 enacts "that the license shall be printed in a certain 
form, furnished by the register of deeds and issued by the sheriff upon 
order of the board of county commissioners, etc." 

Recurring to the evidence, the plaintiff himself testifies that the license 
held by him was not issued by order of board of county commissioners; 
that he made no application to said board, nor did he otherwise comply 
with the section above cited, enacted to regulate the matter. 

I t  thus appears that he has no valid license permitting him to sell 
either as druggist or otherwise, and, it being his avowed intent to sell for 
profit and by way of prescription, an act made a misdemeanor by the 
statute unless a valid license is first obtained, the court will not aid him 
to this intended breach of the criminal law, nor should i t  penalize one 
who, knowing the facts, has declined to deliver the liquor in furtherance 
of his unlawful purpose. The principle has been recognized and applied 
in several recent cases on contract, some of them made in other States 
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and valid where made, and recovery thereon was denied here because in 
contravention of the public policy prevailing in this jurisdiction. Blu- 
thenthal v. Kennedy, 165 N. C., 372; Fashion Co. v. Grant, 165 N. C., 
453; Pfeifer v. Israel, 161 N. C., 409 ; Vinegar Co. v. Haw%, 149 N. C., 

355; Qannady v. R. R., 143 N. C., 439; Armstrong v. Best, 112 
(159) N. C., 59; Leak v. Comrs., 64 N.  C., 134. And the law bearing 

more directly on the conduct of the defendant is equally in sup- 
port of his Honor's ruling. 

I n  reference to the issue directly involved in  this controversy, the 
Court has frequently held that the penalty prescribed by section 2633, 
for the nondelivery of freight, though shipped from another State, after 
the same has reached its destination, does not raise or present a Federal 
question so as to withdraw the cause from the jurisdiction of the State 
courts. Thurston v. R. R., 165 N. C., 598; Macon Supply  CO. v. R. R., 
ante, 82; Jeans v. R. R., 164 N. C., 224; Harrell v. R. R., 144 N. C., 
537. But, on the record and in whatever aspect this matter may be con- 
sidered, the law forbids a delivery by defendant company. 

The facts showing that plaintiff has no valid license, and his avowed 
purpose to sell for profit being, as stated, in  breach of the criminal lan-, 
if looked a t  as an intrastate matter, our State statute, section 3534, 
makes the delivery unlawful; and, if the case is to be dealt with as one 
arising under the commerce clause of the Federal Constitution, the act 
known as the Webb-Kenyon law, recently passed by Congress, in express 
terms forbids a delivery. 

Although there may be some conflict as to the correct interpretation 
of the Webb-Eenyon act, there is coming to be a general consensus of 
opinion that the act is constitutional. I t  has been so held in several 
cases, cited in the concurring opinion of Chief Justice Clark in the case 
of S. v. Ca+dweZl, post, 309; iS. v. Gm'cr, 88 Atl., 20 Nov., 1913; 8. v. 
Express Co. (Iowa), 145 N. W., 451, and also an ospinion by Beam, J., 
in U. S. v. R. R., decided in January, 1914; and, while the Supreme 
Court of the United States has not had the question directly presented, 
there seems no good reason to doubt that the statute will be upheld as to 
cases coming within its provisions. I n  several cases before that Court 
it has been held that the absolute inhibition of some special article may 
be and is properly considered a valid regulation of commerce, within the 
meaning of Article I, see. 8, clause 3, of the Federal Constitution, an 

interpretation especially insistent in cases coming so peculiarly 
(160) within the police power as intoxicating liquor, and a similar prin- 

ciple has been approved and upheld in Champion v. Ames, 188 
U. S., 221, and other decisions of like purport. A delivery, therefore, 
would be unlawful in any view of the evidence, and, of a certainty, the 
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court should not impose a penalty on the company for refusing to aid or 
take part in an  act in  contravention of our public policy and in  express 
violation of our statute law. 

I t  is urged for plaintiff that he had at  the time a license signed by the 
sheriff of the county; that this was not subject to collateral attack, and, 
therefore, the proposed sale by him in the line of his business should not 
be considered and dealt with as unlawful. 

There are many decisions holding that a license, apparently regular, 
cannot be collaterally attacked, but the principle has, no doubt, been 
generally applied in  cases where the license has been issued by officers of 
boards vested with the discretionary power to issue them. 

I n  the present case the statute expressly provides that a license can 
only issue on the order of the county commissioners, and after a hearing 
of the matter. Revisal, ch. 49, secs. 2064-65-66. The county commis- 
sioners, therefore, i s  the body vested with discretion on this subject. The 
sheriff is only a ministerial agent, and, in this instance, he seems to have 
acted entirely without authority, and the facts, therefore, hardly bring 
the present case within the principle ; but however that may be, as said in 
Hargett v. Bell, 134 N. C., 394-95, a license, even when issued by the 
proper board, is not to be considered as a contract to be set aside only by 
bill in equity, or a legislative office or franchise, to be annulled and with- 
drawn only by proceedings in quo warranto or some such formal pro- 
cedure. I t  may be impeached in  any action which directly involves its 
validity and which gives the claimant a trial by jury on the issue. I n  
this suit, a civil action brought by plaintiff to enforce delivery of 
intoxicating liquors for purposes of sale and claiming the right to do so 
on the ground that he is a regular druggist, duly licensed for the pur- 
pose. The action itself puts the existence of the alleged license in 
issue; affords the opportunity for a jury trial, and should be (161) 
properly considered a direct proceeding to pass upon and deter- 
mine the question of its validity. We find no error in the record, and 
judgment for defendant is affirmed. 

N o  error. 

Cited: S. v. R.R., 169 N.C. 299, 300; Pfeifer v. Drug Co., 171 N.C. 
215. 
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P. C. GUNTER v. WHITING MANUFACTURING COMPANY. 

(Filed 27 May, 1914.) 

1. Deeds and Conveyances--Reverse Calls-Location of Points-Calls in 
Deed-Acreag-Distance-Variance-TrialeEvidence. 

Where the disputed title to lands depends upon the location thereof 
contained in the description of a prior grant, which is represented upon 
the map filed as a parallelogram with the northern boundary as a river, 
the first call being definite and fixed, the second call being to a stake upon 
the river, which by actual survey is found to deflect sharply northward 
between the first and second calls of the grant, without giving the distance 
between them, but giving the distance between the other calls to a stake, 
it  is correct that the calls be reversed by the surveyor for the ascertain- 
ment of the second call, and then follow course and distance given in 
grant; and it is held that this manner of ascertaining the boundaries of 
the land granted is not affected by the number of acres therein specified, or 
that the distance between the third and the last call does not conform to 
that given on the map. 

A plat of the land attached to the original grant is not conclusive, and 
cannot control the words of the grant; and in connection with other testi- 
mony, it is competent as evidence that the location by an original survey 
was different from that actually ascertained by running the calls of the 
grant. 

APPEAL by defendant from Ferguson, J., a t  Fal l  Term, 1913, of 
GRAHAM. 

This  i s  a civil action in  the nature of trespass to determine the title 
to  certain land. 

There was a verdict and judgment for the plaintiff. The defendant 
appealed. 

(162) Dillard & Hill for plaintiff. 
Morphew & Phillips, Duff Nerrick, Zebulon V .  Weaver for 

defendant. 

I n  this case there are two plats, one marked "A," and is a copy of the 
original plat attached to  the grant. The other is  "Exhibit B," the offi- 
cial survey made in this cause. 

BROWN, J. The only question presented i n  this case is the proper 
method of surveying the tra'ct of land claimed by the defendant, em- 
braced i n  Grant No. 2906, to Pete and Gilbert, dated 3 November, 1860. 
The plaintiff claims the land in  dispute in this action under a junior 
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grant of recent date, towit, Grant No. 17596, dated 22 September, 1910, 
and the title to the plaintiff under said grant depends on whether or not 
Grant No. 2906, under which the defendant claims, covers the land in 
dispute. 

(B) 

ABBDA-Location of Grant 2906 by reversing calls. 
ADEFA-Location oi Grant 2906 claimed by plaintiff. 
GHBIJKG--Location of Grant 17569. 
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Grant No. 2906 calls for a tract of land now situate in Graham 
County, "containing 640 acres of land on the w a t ~ r s  of the Tennessee 
River, beginning at  a spruce pine, the northeast corner of Grant No. 
2341, on the bank of the Tennessee River opposite the mouth of Hazel 
Creek, and runs up the river with its meanders east to a stake on the 
bank of the river; thence south 226 poles to a stake; thence west 452 
poles to a stake; thence north 226 poles to the beginning." 

The plat attached to the original grant, and upon ~vhich it was issued, 
is set out as an exhibit, and shows a tract of land coiltaining 640 acres, 
said plat indicating that from the spruce pine eastward the river ran a 

direct east course, the second call and the last call being parallel 
(163) with each other and of equal length. The actual survey of the 

property, however, showed that, running from the beginning cor- 
ner, the spruce pine, east, albout half of the length of the grant, the river 
turns sharply to the north. 

The eridence of D. B. Burns, a surveyor, is to the effect that the 
original surreyor did not actually run the grant 011 the ground, but only 
established the one corner at the spruce pine, which was found, and about 
which there was no dispute ; that the first call cannot be run in the order 
set out in  the deed, for the reason that there is no distance given at 
which to stop on the bank of the river; that the second call, south 226 
poles, is for a stake, and not a natural object, and that the same is true 

of the next call, west 452 poles, which also calls for a stake, and 
(164) the next and last call is 236 poles to the beginning, the spruce 

pine; that there being no other corner fixed, or a natural object, 
that he had to reverse the calls in order to surrey the tract, and that so 
reversing the calls and running from the spruce pine south 226 poles to a 
stake, as called for in the grant;  then east 452 poles; then north to the 
bank of the river; then with the river to the beginning, ~'nuld entirely 
cover the lands claimed by the plaintiff; that to so iun  the tract of land 
~rould add only about 75 acres to the acreage called for in the grant, and 
would correspond with the original grant made by Piercey, the county 
surveyor, except that the second call would be slightly lengthened because 
of the turn in the riuer, of which Piercey evidently did not know. He 
laid out the tract supposing that the river continued a direct eastward 
course from the beginning point. 

The plaintiff introduced J. H. Crisp as a witness, ~ h o  also testified 
that if said calls mere so rerersed it would cover all the land claimed by 
the plaintiff. That if a survey should begin at the spruce pine and 
follow up the meanders of the river to the corner of the map at the point 
"D," and then run south 226 poles ; thence west 452 poles ; thence north 
to the beginning, that it would not cover the lands in dispute, such sur- 

158 
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vey being indicated on the map by the dotted line from E to F. I-Ie fur- 
ther testified that he made a survey of Grant No. 2906, starting from 
the spruce pine, the beginning corner, and ran south in rereme order 
about 100 poles, and then east 452 poles; then north to the rirer, estab- 
lishing the upper corner on the river by this method; but that in making 
the survey in this manner. he did not go hardly far enough south to have 
226 poles on the line running north to the river, and that he d r o ~ e  up a 
stake at the point from which he turned to the rirer and went on to the 
end of 226 poles, and that in order not to cover up the plaintiff's land, it 
would be necessary to make the m7estern line of Grant S o .  2906 about 
100 poles instead of 226. 

I t  being evidently impossible to make a survey of the tract from the 
calls set out in the deed, because of the failure of the first call to give the 
number of pole.. and no natural object being called for, it evidently 
became necessary to reverse the calls, and the court charged the 
jury that in running the tract they should reverse the calls and (165) 
run south from the spruce pine 226 poles to a stake, thence east 
452 poles to a stake, then north to the river, and that this ~rould establish 
the corner on the river, and that having done so, they xi-ould then take up 
the point so established on the river at the end of the first call and run 
back south therefrom the distance of 226 poles as called for in the grant. 
then west 452 poles, then north to the beginning, regardless of the dis- 
tance, and that, so running said tract, it would not corer t h ~  plaintiff's 
land, and the plaintiff mas therefore entitled to recover the lands 
described in their complaint. 

I t  is not necessary to run the reverse course of the calls of Grant 2906 
in order to fix the second corner of the grant, although it can be done in 
that way. I t  is patent, as testified to by Surveyor Crisp, that the second 
corner can be located at  exactly the same place by beginning at the 
admitted beginning, the spruce pine on the bank of the river, and run- 
ning east 452 poles and thence north to the river. The puTpose of run- 
ning the reverse course x-as to locate the second corner only, and not to 
locate the entire grant. 

The second corner being located with n~athematical precision, the 
whole grant can be definitely located by following the calls of the grant 
in their natural order, as vas  held by the court belm. 

The fourth corner is a stake, and vas not located on the ground by 
the original surveyor. The defendant contends that the third corner, a 
stake, should be'located by reversing from the beginning corner and 
running south 226 poles; thence east 452 poles; that the third corner 
should be located at the point where a line run due south from the second 

G I 6 6  159 
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corner intersects ~ r i t h  the line run  due east from the fourth corner, as 
established by reversing the calls of the grant. 

The decisions of this State are to the effect that  the second corller 
being located, the land must be surveyed by the calls as laid down i11 the 
grant, and not by rel-ersing the calls. This question mas before the Conrt 
in the case of Harry 1 . .  Gmham,  18  X. C., 76. I n  that case the fourth 

corner mas a marked tree, and mTas agreed upon by both partieq; 
(166) but the Court held that  the third corner must be fixed. not by 

reversing from the fourth corner, but by follo~ving the calls and 
distances from the second corner. Duncan v. Hall, 117 N.  C., 443;  
Tuc7cer T. Satterthwaite, 183 N. C., 511; Lindsay I:. Austin, 139 N. C., 
463;  Land Co. T i .  Lang. 146 N. C., 311; Hanstein v. Ferrall, 649 N. C., 
240. 

The subject is discussed in Sorzcvod 2%. Crccwford, 114 1. C., 513, and 
Harry 2.. Graham and Xafrct 6. Hartrnnn, cited and commented on. 

X r .  Jusfzce Awry says: "I t  is decided in that case that a posterior 
line could not be reversed in order hy its intersectio~l with the prior line 
to s h o ~  corners, unless such posterior line TTas certain, because to do so 
would be to extend the distance of the prior by the course of the posterior 
line. 

"The cliallce of mistake resting on the one or the other being equal, i t  
was deemed proper to follow the order in which the survey n7as made. 
I f  the measurements of lines in all original surreys had been accurate, 
instead, as Tve co~~ t inna l ly  ob~er re ,  of falling far  short of  monument^ 
reared as corners, and if all surreys were laid off in squares or equilateral 
triaagles, it  might make no material difference whether surveyors should 
run  baclinard or forward from any admitted corner in order to locate 
the boundary lines. 

('But where by running ~ ~ 4 t h  the calls a different result from that  
attained by r e~e r s ing  is ~iecessarily reached, or niay ensue, the safer and 
more certain method of following the order of the original surl-ey by the 
interested party who directed it is, as a rule, adopted. Harry z. Gm- 
hnm,  suprt~. 

"Tl'e filzd I L ~  case ill our Reports where this Court izos gii'pn its SUI IC-  
tion to ilze correctness of a surcey made h y  rwersing f h e  lines from c1 

k n o z r ~ ~  beginning corner. 
(.The rule is to run with the calls in regular order from a lrnown 

beginning, and to  resort to the test of rerersing in the subsequent progress 
around the boundary only x~here the terminus of a call cannot be ascer- 
tained by running forward, but can be fixed with absolute certainty bp 
running reversely the next succeeding line." 
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GUXTER V. 31~x1-FACTT:RING Co. 

We do not think that the area of the grant is of much assistance (167) 
here. According to Surveyor Crisp, the area of Grant No. 2906, 
if located according to the contentioil of the plaintiff, would be 400 to 
500 acres instead of 600 acres, as called for in the grant;  if located 
according to the contention of the defendant, it ~vould contain 800 to 
1,000 acres. 

Surveyor Burns testified that if Grant No. 2906 was located accord- 
ing to the contention of the plaintiff, its area would be about 344 acres, 
while if located according to the contention of the defendant, it would 
be 714 acres. This evidence could be of no service in fixing the calls of 
this grant. 

It is true that there is a plat annexed to the original grant, and this 
is made a part of the grant for the purpose of indicating the shape and 
location of the boundary; but his plat is not conclusive and cannot of 
itself control the words of the grant. I t  is only competent, in connectioil 
with other testimony, as evidei~ce of the location by an original survey 
different from that ascertained by running the calls of the grant. Big-  
d o n  v. Rice, 119 N. C., 624; R e d m o n d  v. N u l l e n a s ,  113 N.  C., 506. 

The plat attached to Grant 2906 is manifestly incorrect, and i t  arises 
frorn the fact that the surveyor did not run out and survey the land, but 
merely platted it after establishing the spruce pine as the beginning. 

This plat indicates that from the spruce pine eastward the river runs 
a direct east course, the second call and the last call being parallel with 
each other and of equal length. 

The actual survey of the property, however, showed that running from 
the beginning corner, the spruce pine, east, about half of the length of 
the grant, the river turns sharply to the north. This accounts for the 
error in the original plat, attached to the grant. 

We are of opinioll that the judgment of the Superior Court is correct. 
4 0  error. 

C i t e d :  J a r c i s  v. Suiain, 173 N.C. 13, Corne l i s cn  zl. I Icrmmond,  224 
N.C. 759; Belhaveiz v. Wodges ,  226 N.C. 491. 
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R. R. v, ~ I ~ S U F A C T ~ R I X G  Co. 

(168) 
RALEIGH, CHARLOTTE AND SOUTHERN RAILRO-4D COMPANY v. 

MECKLENBURG MANUF,4CTURIhTG COMPANY. 

(Filed 27 May, 1.914.) 

1. Railroads - Condemnation - Right of Way - Measure of Damages - 
Offsets. 

The damages which may be awarded to the owner of lands through 
which a railroad company has condemned a right of m7ay a re  such as  a re  
directly caused by and a re  confined to injuries peculiar to the lands con- 
demned, and not such as  a re  generally caused to lands in that  community; 
nor is the railroad companF entitled to have the damages offset by advan- 
tages generally accruing to the community, but only those which accrue to 
and enhance the ralue of the particular lands condemned by reason of the 
adrantages to be especially derived by them from the operation of the 
railroad. 

2. Railroads-Condemnation-Right of Way-Cotton Mills-Speculative 
Damages-Expert Evidence-Trials. 

\There a corporation is the owner of lands being condemned for a right 
of way by a railroad company, upon n7hich i t  has tenant houses rented to 
its emplo~ees, and which are situated on a tract of land upon which de- 
fenclant operates a cotton mill, the defendant is not entitled to recorer 
clanlage? of a speculatire character. i .  f., such as possible inconvenience 
caused to its employees by the noise or smoke from the plaintiff's trains, 
or the inconvenience or danger to the operatives in going to or from work ; 
or danger to their children caused by the operation of the railroad near 
their dwellings ; or any possible increase in the cost of operating the plant 
caused by the running of the plaintiff's trains, etc.; and as  the damages 
recoverable a re  those apparent to the ordinary observation of persons 
acquainted with the value of lands in that  locality, the matter is not such 
as would call for "expert opinion" of those who have special knowledge 
of cotton 1nill3 generally and of operating conditions generally affecting 
their \. alue. 

3. Railroads-Condemnation-Rights of Way-Cotton Mills-Xeasure of 
Damages. 

JThere lands of a cotton mill corporation are  condemned for a right of 
way of a railroad company. the damages to be assessed a re  the value of 
the lands taken for the right of way, and any injury shown to have been 
done to the remaining part of the land, by way of special damages, such as  
impairing the physical property in the mechanical operation of its plant 
by vibrations and smoke ; and it  is error to allow evidence as  to the differ- 
ence in ralue of the whole tract before the condemnation of the right of 
way and afterwards. 

4. Judgments-Interest-Interpretation of Statutes-TTials-Instructions 
-Evidence. 

Interest is not allowed on a judgment rendered in the Superior Court 
for damages awarded by the jury to the owner for taking his lands in con- 
demnation (Revisal, see. 1954) ; for while the jury may award interest in  
their verdict. the onner may not complain when such has not been done, 
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in the absence of a special request for instructions with relation to it, and 
the absence of evidence tending to show he is entitled to it. 

5. Railroads-Condemnation-Dwellings-Tenant Houses-Interpretation 
of Statutes. 

A railroad proceeded to condemn the lands of a cotton mill corporation, 
and upon the easement to be acquired there were several tenant houses 
belonging to the defendant. The defendant resisted the plaintiff's right of 
condemnation upon the ground that the statute, Revisal, 2575, expressly re- 
quires the consent of the owner to the taking of his "dwelling-house, yard, 
kitchen," etc. : Held, the section referred to is an exception to section 2578, 
giving such public-service corporation the right to condemn lands, and does 
not apply to tenant houses, but ,only ,to the dwelling of the owner of the 
lands, which is preserved to him for sentimental reasons ; and which could 
not exist where such owner is a corporation renting the dwelling to its 
tenants. 

HOKE and ALLEN, JJ., dissenting; WALKER, J., dissenting in part. 

APPEAL by both parties from Harding,  J., a t  November Term, (169) 
1913, of MECKLE~URD;.  

Til le t t  & Guthme for plaintiff. 
Maxwell & Reerans  and C a m l e r  & Cansler for defendant. 

CLARK, C. J. This is the plaintiff's appeal in  the proceeding jo con- 
demn a right of way 100 feet wide through the defendant's mill village 
located on a 20-acre tract of land near the northeast limits of Charlotte, 
upon which are the defendant's cotton mill and other buildings, 
including 43 tenant houses. Running through this land is a pub- (170) 
lic highway, which is an extension of a street in Charlotte. At 
about right anglee to this highway are two private streets 50 feet wide 
extending from north to south entirelly across said village. Fronting 
upon these streets are 34 of the 43 tenant houses composing the village, 
which are occupied by the mill operatives. The plaintiff's right of way 
runs diagonally across the village, intersecting the streets and highway 
above referred to a t  grade. 

The plaintiff's exceptions are numerous, but all refer to the evidence 
and the charge on the melasure of damages. 

The plaintiff contends that the defendant was entitled as compensa- 
tion to the value of the land embraced in  the right of way, plus any 
direct actual damages to any part of the remaining land. 

The defendant contends that the compensation to which it is entitled 
is the difference in the value of its entire manufacturing plant and 
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premises, embracing 20 acres, before the right of way was condemned 
and afterwards, and that this difference in value is to be estimated by 
taking into consideration that the operation of a steam railroad would 
inconvenience and annoy the operatives by the noise, smoke, and incon- 
venience produced by the trains operating in proximity to their houses; 
that the dangers and perils to the operatives in going to and from their 
work wonld be increased by having to cross said railroad track; that the 
lives and limbs of the children of the mill operatives will be imperiled 
by their crossing said track in going to school and while playing near-by ; 
that their parents would be in constant fear, while at work in the mill, 
lest the children should be run orer by the passing trains, and that on 
account of these conditions the better class of operatives will be driven 
away and the defendant will be able to secure in their places only inferior 
help a t  increased wages, with result of a decrease in the quantity and 
quality of the mill output and an increase in the cost of production, 
thereby materially depreciating the market value of the property as a 
cotton manufacturing plant. 

O~7er the plaintiff's objections, the jury were allowed to con- (172) 
sider these as grounds of damages, and also to introduce as experts 
cotton manufacturers to gire their opinion as to the effect upon the value 
of this mill property by the laying out of the plaintiff's right of way. 
These experts estimated that the difference on the pay-roll from the above 
causes would be $4,000 to $5,000 per year, which they capitalized at  
$60,000 to $80,000, and expressed their "expert opinion7' that the plaintiff 
should pay the defendant this sum of money as damages for the right of 
way 100 feet wide, of which only some 20 feet probably is actually occu- 
pied by the railroad, and a little over 300 yards long. 

From the map, filed in the record, the track of the Southern Railway 
Company lies just beyond the outer edge of these mill premises, and much 
nearer the principal building and to many of the tenant houses than is 
the track of the plaintiff. As the defendant placed its mill and village 
at  this spot because of the benefit to i t  of such transportation facilities, 
it can hardly be that the proximity of the plaintiff's track can work so 
great a depreciation as the "experts" deemed. 

I t  seems to us, upon the authorities and reason, that the measure of 
damages as claimed by the defendant and allowed by the court is specu- 
lative, and could be extended by that line of reasoning to any amount. 
Recently in this Court, in a cause where one railroad company sought to 
extend a spur line across the main track of another, a somewhat similar 
calculation was made, based upon the number of times that the trains 
and cars of the railroad objecting would be stopped, the loss of wages, 
the possible and probable damages from collisions and the deaths and 
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injuries to persons and cars, and it was very ingeniously figured up that 
such damages properly capitalized would amount to hundreds of thou- 
sands of dollars. But the record in that case shows that while still 
objecting as a matter of lam to the other railroad crossing its track, it 
was finally agreed that $300 was the proper amount of damages if the 
other railroad, as a matter of law, had the right to extend its spur track 
across the main line of the other railroad. R. R. v. R. R., 165 N. C., 

425; s. c., 161 N. C., 531. 
(173) I t  is inipossible that the defendant can actually sustain the 

damages capitalized on the above basis, since it deemed it an 
advantage and not a detriment to locate its plant on the line of the 
Southern Railway with its main building and many of its tenant houses 
much nearer to the track of that railroad than to the track laid down by 
this plaintiff. 

The right of eminent donlain is granted because the public interest 
requires that private property shall be taken for public use under the 
circumstances and in the manner prescribed by law. The owner is 
entitled as compensation to the actual and direct damages mhich he may 
sustain by being deprived of his property. These damages are limited 
to those which embrace the actual value of the property taken and the 
direct physical injuries to the remaining property. I n  the present case 
the nearest part of the defendant's mill building to the plaintiff's track 
is 357 feet. There are only seven houses that are wholly or partly on the 
right of may, three of which were m o ~ e d  a t  the plaintiff's expense to 
make room for the track, and all se~-en have remained continuously in 
the use and occupation of the defendant's operatives, ~ h o  pay meekly 
rent therefor. There is no evidence tending to show that the operation 
of plaintiff's road has interfered niechanically or physically with the 
operation of the defendant's machinery, or damaged or injured its 
product, nor that the vibrations of the train, smoke, noise, dust, or 
escaping steam have interfered in any way with the mechanical and 
manufacturing processes of the defendant, nor that it has eren lost any 
of its operatives by reason of the location of the plaintiff's track, nor 
been forced to pay higher prices to its operatives nor hire inferior hands 
for that cause; though we would not be understood as saying that the 
latter would be ground of damage, if shown. 

The defendant contends that the difference in value of the whole tract 
of 20 acres before the condenlnation for the right of may and afterwards 
is an item of damage to be assessed by the jury. This proposition is con- 
demned, 2 Lewis Em. Dom., see. 706, p. 1232: "It is said in some cases 

that it is proper to consider every element of damages which 
(174) would be taken into consideration in a sale between private par- 

166 
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ties. But this needs some qualification, since remote and specu- 
lative reasons are often urged by the seller in support of the valuation 
claimed." 

This point is clearly stated in Simons v. R. R., 128 Iowa, 152 : "The 
trial court told the jury that i t  was proper for them to take into account 
every element of annoyance and disadvantage resulting from the con- 
struction of a railroad which would influence an intending purchaser in 
making an estimate of the market value of the plaintiff's property. This 
we think was error, in that i t  led the jurors into an unlimited field of 
conjecture and speculation. I t  furnished no rule for the assessment of 
damages and gives no certain test for ascertaining the market value. I t  
left the matter open to the caprices and whims of each individual juror." 

I n  the leading case of R. R. v. Wicker, 74 N. C., 220, the judge below 
told the jury that in  assessing damages they might consider the possi- 
bility that cattle might be killed on the road, and that the landowner was 
entitled to have this element considered. This Court said: '(The answer 
to this is that the danger that the cars may injure cattle without negli- 
gence, and consequently without liability to an action, is not peculiar to 
the landowner, a part of whose land is taken. I t  is common to all who 
own cattle near the line of the road, whether a part of their land is taken 
for the road or not. I t  is clear that those persons no part of whose land 
is taken cannot recover anything for this danger of possible loss, and as 
the defendant is not required to abate the damage proper to him by 
reason of anv benefits which he mav derive from the road in common 
with the whole neighborhood, so he is not entitled to be compensated for 
any damages which are in  like manner common to all, such as this we 
are considering, or such as may arise from smoke, noise, etc. I n  
Presbytery v. R. R., 103 Mass., 1, and R. R. v. Helm, 8 Bush (Ky.), 
681, the Court says: 'Such depreciation is not occasioned directly by 
any effect upon the land of which the construction or the maintenance of 
the railroad is the cause. I t  belongs to that class ob results which neces- 
sarily arise from the exercise of the franchise granted to such 
corpbration in consideration of the general a'dvantage which the (175) 
whole community are expected to derive from it. The annoy- 
ances to the landowner are the same in kind with those which are suf- 
fered by the whole community.' " 

We do not think that the defendant was entitled to have the entire 
mill village and plant on this 20-acre tract of land valued, and to deduct 
from i t  the supposed value of the entire tract after the new railroad was 
laid down. This is too speculative, and would admit of the consideration 
of the above alleged causes of damage, which are not a part of the 
damages to the land by the loss of the right of way, and would take into 
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consideration elements of annoyance and iiiconveiiience which the de- 
fendant would suffer in common with the community or which are neces- 
sarily incident to the exercige of the right of eminent domain. The 
defendant is not entitled to have considered the possible injury to persons 
or property by reason of the operation of the railroad, nor possible dan- 
ger from exposure to fire (for all which it would be compensated if 
caused by plaintiff's negligence), nor for the effect, if any, upon thc 
employmelit of help by reason of their apprehension of danger and the 
possible increase of wages, nor the alternative of employing inferior 
labor cauwd by such fears. These matters, if they exist, are damnum 
ubsque injuria, and if allowable would call for similar con~pensatioii for 
more or less speculative damages to every landovi~ner along the line of 
every railroad, and would make the construction of railroads well-nigh 
impossible. 

These incideiits, if they exist, are common to the public, and the 
defendant must bear them as its due to the so~ereignty of the State, 
which takes the property for public use. 011 the other hand, in assessing 
damages the railroad company is not allowed to off set any general bene- 
fits which may accrue to the landowner in common with the public at 
large by reason of the construction of the road. The construction of this 
railroad mill donbtless enhance the prosperity of Charlotte and the value 
of property there and all along the line of the road, including necessarily 
the value of defendant's property. The plaintiff is not allowed to deduct 

this general benefit which the defendant will receive, and the 
(176) plaintiff callnot be charged with the remote though possible dam- 

ages which the defendant may incur for the causes claimed by it. 
The defendant is entitled to have assessed the ralue of the land taken 

for the right of way and any injury done to the remaining part of the 
land, if any, by way of special damages, such as impairing the physical 
and mechanical operation of its plant by vibrations and smoke, if there 
is evidence of such direct injury. But the defendant cannot go any 
further than this. 

The defendant relies upon R. R. v. Church,  104 N. C., 529, where a 
railroad condemning a right of way running through the grounds of a 
country church at which the attendants were in the habit of hitching 
their horses, was required to pay the depreciation in the x~alue of the 
property caused by the interference with church worship in distracting 
the attention of the worshipers, scaring the horses and driving the people 
away from the church. But this was the direct damage to the value of 
the plant by interfering with its use for the purposes for which it was 
established. I11 this case there is no such direct interference with the use 
of the plant. There is no oscillation or other interference with the use 



N. @.I SPRTXG TERM, 1914. 

R. R. v. MANUFACT~BING Co. 

of the machinery, and indeed the mill building is much nearer to the 
track of another railroad, and was located there for greater convenience. 

I n  Brown v. Power Oo., 140 N .  C., 333, the landowner had a spring on 
her land and some bottom-lands which abutted on the river. The spring 
was submerged and destroyed by the backing of the water, which also 
interfered with her working the bottoms. The Court held that she was 
entitled to damages for the physical injuries to the land and the depreci- 
ation of its value by reason of its being covered by the backwater, but 
said that she was not entitled to any sentimental damages by reason of 
her peaceful and happy condition being disturbed by reason of losing her 
spring of good water and the support she had made on her bottom-lands; 
that the march of progress and the demands of a large city for water and 
lights required the taking of her property, and for this she was entitled 
to pecuniary compensation. But she was not allowed damages 
for the interference with her peaceful and idyllic condition, nor (177) 
for the supposed unhappiness resulting therefrom, or the un- 
healthiness which she thought would be caused by the ponding water. 

I n  Lambeth v. Power Co., 152 N. C., 371, the judge below charged the 
jury: "You cannot allow anything as damages based upon unknown or 
imaginary contingencies or events, or such as may not reasonably and 
naturally be expected to occur to the plaintiff-not to other persons- 
from the construction, operation, and maintenance of defendant's line 
for the uses for which it was constructed.'' This Court, commenting 
upon this charge, says: "The entire charge is an admirable instruction 
upon the law governing the assessment of damages i11 cases of this 
character," and cites many cases. 

To  the same effect, the jury to restrict the damages to such 
as are direct and apparent from the evidence, and to disallow those 
which are remote and speculative, can be cited numerous cases. I n  
Stone v. R. R., 68 Ill., 396, the Court says: "The difficulty of crossing a 
railroad track, the detention by trains, the frightening of horses, the 
danger to persons crossing the track, the noise of the trains, and various 
other things that might be named, are inconveniences which property 
owners on a street where a railroad is located have to suffer; yet to hold 
that such could reco17er damages would, in effect, prevent the construc- 
tion of a railroad upon a public street." Civilized man cannot have all 
the conveniences of civilization without ally of its inconveniences. 

A most illuminating case is Austin 21. IZ. R. (Ga.), 47 L. R. A., 755, 
which holds that the damages recoverable are only such as arise from 
"some physical interference with property, or physical interference with 
a right or uee appurtenant to property; and therefore a railroad com- 
pany is not lialble to the owner of real property for diminution in the 
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market value thereof resulting from the making of noise or from the 
sending forth of smoke and cinders in the prosecution of the company's 
lawful business which does not physically affect or injure the property 
itself, but merely causes personal inconvenience or discomfort to the 
occupants of the same." I n  this case and the notes thereto many others 

are cited. 
(178) I n  Becker v. R. R. (177 Pa., 252)) 35 L. R. A., 583, it is held 

that "diminished value of a stock of merchandise because of 
removal rendered necessary by the taking of real estate is not an element 
of damages in such proceedings." I n  McReynolds v. R. R., 106 Ill., 
100, the Court excluded as an element of damage the danger of crossing 
the track with teams and the danger to children and members of the 
family by reason of a farm being bisected with a railroad track, though 
i t  allowed damages for the inconvenience of carrying on the farm work 
from that cause. The latter was direct and ascertainable. The other 
was remote and conjectural. For the same reason, in R. R. v. Ham- 
mers, 51 Kan., 127, the Court excluded alleged damages for the frighten- 
ing of stock, as speculative and consequential. To the same purport, 
R. R. v. Lyan, 224 Kan., 745; R. R. v. Mason, 26 Ind. App., 395. 

I n  R. R. v. Johnson, 18 Mass., 62, the Court excluded an expected loss 
of business as too remote and consequential to be allowed in estimating 
damages to real estate on which i t  is conducted. Danger of fire from 
passing locomotives was held too remote to be considered in estimating 
compensation. Lance v. R. R., 57 Iowa, 636; Conmors v. R. R., 93 Ill., 
464; R. R. v. Freeman, 210 Ill., 270. 

Most of the above and many other cases are cited in the plaintiff's 
brief, and many others might readily be added. 

Nor do we think that  the opinion of cotton manufacturers a5 to pos- 
sible deterioration in the value of mill property by the opening up of a 
railroad is a matter of ar t  or science which justifies or admits expert 
testimony. I t  is a matter as to which other persons are as competent to 
form an opinion as they, depending upon their observation and intelli- 
gence, which of course are to be weighed by the jury. While the valu- 
ation of land is necessarily largely one of opinion, it is not a matter of 
expert evidence. We must take the opinion of those who know the 
property in ques.tion and the value thereof. What effect the building of 
a railroad may have upon one plant, under of course different circum- 

stances, can have no weight in  fixing the value of the land taken 
(179) under condemnation in another case where the witness has no 

personal knowledge of its value. 
I f  the issue here involved had been as to how much cloth a bale of 

cotton would produce, or the number of pounds of dye-stuff required to 
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dye a given quantity of yarn, or other similar questions, these manufac- 
turers could from their experience have been of assistance to the jury 
with their expert testimony; but i t  is not so as to the valuation of land, 
as to which we must depend, not upon expert testimony, but upon the 
personal knowledge of those who know the land in question and can thus 
form an opinion as to its value from their own knowledge. 

For  the errors stated, the verdict and judgment in the plaintiff's appeal 
must be set aside, and the damages will be assessed on another trial in 
accordance with the views herein expressed. 

Error. 
DEFEND~~NT'S APPEAL. 

CLARE, C. J. This is a proceeding for the condemnation of a right of 
way 100 feet in width through the mill village of the defendant, near the 
northeast limits of Charlotte. The defendant, owns some 43 tenant 
houses, rented to its operatives, the rent being payable weekly. I t  became 
necessary for the plaintiff, in order to effect an entrance into Charlotte, 
to acquire a right of way through the defendant's property of some 20 
acres. The clerk found as a fact: "It is necessary for the petitioner to 
have a right of way over the lands described in the petition." This find- 
ing of fact was not excepted to by the defendant. Upon the hearing of 
the appeal in the Superior Court, the judge found as a fact:  "It is 
necessary for the petitioner, in order to construct, maintain, and operate 
its railroad, that it shall condemn a right of way over said 100-foot 
strip." The defendant did not except to this finding of fact. So i t  is 
settled that the plaintiff is entitled to have this 100-foot strip as a right 
of way over the lands of the defendant through its mill village, according 
to the petition and plat. 

On the right of way of the plaintiff, as asked for and located, there 
were situated wholly or partly seven tenant houses, four of which 
remain untouched and the other three were moved by the plain- (180) 
tiff, a t  its own expense, to make room for the track, to other loca- 
tions partly on and partly outside the right of way. All of the seven 
houses, including the three which were removed and the other four, have 
been at  all times and still are occupied by the tenants of the defendant. 
The houses have not become the property of the plaintiff, the tenants 
have the right to live in them, and are still living in them, and can con- 
tinue to do so until they shall become, if ever, actually needed for rail- 
road purposes. R. R. v. Sturgeon, 120 N. C., 225;  R. R. v.  Shields, 129 
N. C., 1. 

The defendant contends, however, that its land is not subject to  con- 
dernnation, because Revisal, 2578, provides: "No such corporation shall 
be allowed to have condemned to its use without the consent of the owner 
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his  dwelling-house, yard, kitchen, garden, or burial ground." This sec- 
tion is an exception to Revisal, 2575, which coufers broadly the right of 
condemnation. His I-lonor properly held that Revisal, 2578, does not 
exempt all dwelling-houses, but only the dwelling-house of the owner of 
the land sought to be condemned, and did not apply to cases like the 
present, where the tenant houses are merely appurtenances in the opera- 
tion of the plant. 

The exercise of the power of eminent domain is an attribute of 
sovereignty, under which, upon considerations of the greater benefit to 
the public, private property is taken for public use. "A dwelling-house 
is, of itself, no more exempt from condemnation for public uses than any 
other property." Mills Em. Dom. (1888), see. 120. The dwelling-house 
of the owner, his yard, garden, and burial ground are exempt only be- 
cause the statute so provides. Revisal, 2578, does not purport to exempt 
all dwelling-houses, or dwelling-houses generally. I t  expressly limits 
the exemption to the "owner's dwelling-house." There is no room for 
construction. No corporation "can have condemned, without the consent 
of the owner, his  dtuelling-house." The exemption from the taking of 
private property for public use upon compensation is not conferred upon 

the landowner's tenant houses, nor his tenants' dwelling-houses, 
(181) nor upon defendant7s 43 tenant houses occupied by tenants who 

pay weekly rent, but such exemption is coilfined to the "ozoner's 
dwelling-house." This proceeding is to condemn the land of the defend- 
ant. I t s  tenants, holding by the week, are not parties to this action, and 
have no interest in the land to prevent its condenination by the State for 
a public use. 

The evident intent of this legislation was to exempt the family home, 
rendered sacred by sentiment or the local attachment of the owner. The 
defendant is a corporation, and has no dwelling-house. These tenements 
can have no sentimental value to the defendant corporation. It has 
doubtless a place of business, a principal office, but it does not hare a 
L( dwelling-l~ouse," a home, nor has it ability to live in 43 dwelling- 

houses. A corporation can have no property the value of which cannot 
be measured in money, for i t  has no sentiment and no affections. 
A case al~iioat exactly in point is R. R. v. Xosely, 117 La., 314, in 

which the Court held that the almost identical wording of Article 2637 
in the Civil Code of that State was "intended to be applied in cases 
where citizens are disturbed in their homes, and not in cases where the 
property consists of tenements which are rented from month to month to 
any one who may choose to take them." The present case is really 
stronger, because here the owner is a corporation who can have no 
"dwelling-house," nrhile in that case the occupant of the tenant house 
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was an individual, but not the owner of the land sought to be con- 
demned, and he therefore had no property right therein as against the 
exercise of the power of eminent domain. 

"Statutes exempting a dwelling-house and land within 60 feet thereof 
apply only to land belol~giug to the owner of the dwellinghouse, and in 
such cases land of another within 60 feet of such dwelling is not exempt." 
R. R. v. Wicker,  13 Gratt. (Va.), 375. I11 Lansing v. Casweli, 4 Paige 
( N .  Y.), 522, the Court held that the "garden or yard, or inclosure, does 
not exempt every yard or inclosure, but only such as arc necessary to 
the use and enjoyment of the dwelling-house, and cites with approval 
Clark v. Phelps, 4 Cowen, 190. 

The Pennsylvania statute is very slightly different from ours, (182) 
and forbids the taking "without the consent of the owner of his 
dwelling-house." I t  was held that this TTas only another v7ay of saying 
"the dwelling-house occupied by the owner." Hagner v .  I?. R., 154 Pa., 
475. 

The only other exception on this appeal is that the court did not allow 
interest on the amoullt of damages from the date of the condcnmation of 
the right of way, but only from the date of the verdict and judgment. 
I n  this there was no error. Rerisal, 1934, provides that all sums of 
money due by contract, except on penal bonds, shall bear interest. But 
judgments in other cases than on contract bear interest only from the 
date of the judgment. At comnlon law a judgment did not carry interest 
when an execution was issued upon it. The statute was passed for the 
purpose of amending the law in this respect. Collais L.. McLeocl, 30 
N. C., 221, cited i4fcMeill u. R. R., 138 N. C., 4. The cause of action 
here does not arise on contract, but is for damages on account of de- 
fendant's laiicl taken under the right of eminent domain. These dam- 
ages fall directly under Revisal, 1954, a i d  the law gires interest only 
from the rendition of the judgment. 

The defendant did not contend on the trial that it mas entitled to 
interest before judgment, and did not request the court to so instruct the 
jury. I t  is true that the jury in awardii~g damages could in their dis- 
cretion have given interest as a part of the damages if the circumstances 
seemed to them to justify it. But the court was not asked so to charge, 
and here the circumstances would not hare justified the allowance of 
interest. I t  is found as a fact herein that none of the defendant's seven 
houses have ever been racated, but at all times since the condemnation 
they have been occupied by the tenants of the defendant. There is no 
evidence that the rent has been reduced or that any tenant has failed to 
pay his rent promptly. The defendant was not receiving any revenue 
from the land taken except the rent of the seven houses, which he is still 
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receiving, and has therefore sustained no loss in income. Under the 
Sturgeon case above cited, this condition will continue indefinitely 

(183) unless the railroad shall actually need the land now covered by 
the houses, which is very improbable, as the track has been laid 

and is  now in daily use. 
I n  R. R. v. Balthaser, 119 Pa .  St., 473, the Court said: "The lapse of 

time between the happening of an injury and the trial is a proper sub- 
ject to be considered by the jury in making up the amount of damages 
for which to render verdict, but interest as such is not recoverable in 
action ex delicto. I n  actions where a definite sum of money is demand- 
able as a debt, interest at  the legal rate is a matter of right, and the jury 
properly can be directed to include it in their uerdict; but actions 
brought to recover unliquidated damages for a wrong done proceed upon 
a different basis. The nature of the wrong, the attending circumstances, 
and the time when it was committed are all for the jury, and may be 
properly considered in the adjustment of the amount of the verdict." 
This case has been cited with approval, Klager v. R. R., 160  Pa. St., 
386. Another case directly in point is Fowler v. R. R., 113 Mo., 458. 
Indeed, the principle is well recognized. 

I n  Stephens v. Koonce, 103 N. C., 269, which was an action for dam- 
ages for conversion, the Court held that in an action for damages not 
arising on contract the allowance of interest is a question for the jury to 
determine, and when they have not allowed it in their verdict the judg- 
ment bears interest only from its date. This is cited with approval in 
Lance v. B u f l e r ,  135 N.  C., 423. I n  Williams v. Lu?nber Co., 118 N. C., 
928, it was held that where damages were assessed upon a judgment by 
default and inquiry, "It was error to add any interest for the time 
elapsed prior to the verdict, as interest, if i t  should be allowed, is pre- 
sumed to have been included by the jury in the amount of their ~erdict." 

I n  the defendant's appeal we find 
No error. 

WALKER, J., dissenting: I n  the defendant's appeal, I am unable to 
agree, with my brethren, that the expression in the statute exempting 

from condemnation the dwelling-house, yard, kitchen, garden, or 
(184) burial ground is confined solely to the mansion-house, and does 

not protect the humble cottage or the hut, if it happens to be 
occupied by a tenant unable, by reason of his poverty, perhaps, to own 
his own home in fee. I do not think this was intended by the Legisla- 
ture, nor that such a construction is at all warranted by its language. 
The purpose was to shield the home itself, without regard to who may 
occupy it, from the hostile invasion. What difference should i t  make 
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that i t  is the dwelling of a tenant? I t  is as much a wrong in the one 
case as in  the other to condemn the home, and more oppressive, generally, 
in  the case of a tenant. When the Legislature provided that "No cor- 
poration shall be allowed to have condemned to its use, without the con- 
sent of the owner, his dwelling-house, yard, kitchen, garden, or burial 
ground," i t  used the word "his" as a possessive pronoun, and the phrase 
clearly means that without his consent no dwelling, etc., belonging to h i m  
shall be condemned. Surely, i t  will not be contended that there is any 
good reason for making such a distinction between the landlord and the 
tenant, to the dislparagement of the latter. The Legislature is supposed 
to be just, and to distribute its favors equally among those entitled to 
them and coming within the same class. - 

None of the cases cited by the Court sustain its view. 
I n  the Louisiana case the houses had not been occupied, but were held 

merely as an investment. I n  Hagner v. R. R., 154 Pa.  St., 475, the 
statute required, as appears by the opinion, the personal occupation of 
the owner, and the party resisting condemnation had entered fraudu- 
lently to prevent it. The Court said in regard to these facts: "A mere 
recital of the facts in this case convinces us that the occupancy was but 
a scheme to defeat the railroad construction on the proposed line. . . . A 
dwelling-house under such circumstances is not in the conltemplation of 
the law a 'dwelling-house in the occupancy of the owner.' The Legisla- 
ture means to protect the man who owns his land and occupies it in good 
faith. Their protection cannot extend to the man who becomes an 

A. 

occupant for the mere purpose of defeating public improvement 
or for the purpose of extorting excessive compensations. Such an (185) 
occupancy, instead of being honest, is fraudulent. Mills on Emi- 
nent Domain, see. 120. We conclude that, as between the plaintiff and 
defendant corporation, the house in question was not a dwelling-house 
in the occupancy of the owner." Our statute and that one are differently 
worded. 

Of course, as said in the Court's opinion, the Legislature may refuse 
to exempt a dwelling-house and its curtilage, as the whole matter is 
entirely within its power; but i t  has not done so. 

The cases of R. R. v. Xiclcer, 13 Grattan (Va.), 375; Lansing v. Cas- 
well, 4 Paige ( N .  Y.), 52, and C l a ~ k  v. Phelps, 4 Conn., 190, it is evi- 
dent, do not touch the question. They merely define what is the curtilage 
and its extent. But there is direct authority for the posi,tion that the 
house occupied in good faith by a tenant is exempt from condemnation. 
The immunity embraces both mansion-house and tenement. 

I n  R. R. v. Pack, 6 W.  Va., 397, the Coul-t had under consideration 
this very question, the statute being identical with ours, and it was held, 
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R. R. r. i l laxxac~unma Co. 

at 11. 405 : "There is 110 sufficient reason, by construction, to restrict it >o 
that  it will apply oldy to dwelling-houses and lands occupied by the 
owner himself, i n  fee, but not to such as are occupied by a tenant for 
any less estate. The prorision must, therefore, be deemed sufficient to 
protect, not only the former, but as  well the latter class of property." 
This doctrine is accepted as the true one and approved by the author in 
15 Cyc., p. 605, i n  these words: "-1 b m a  fide occupancy by a tenant will, 
howe~er ,  entitle the oxvner (of the dwelling) to the exemption." There 
are no well-considered cases to the contrary, that I have been able to find. 

But  the question may be considered from another standpoint. The 
authorities uniformly hold that "the ~vord  'ovner,' as used in  the statute, 
applies to all personr ~ v h o  har-e an  interest in the estate." Gerrrrrd L.. 

R. R., 14 Neb., 270. I t  is quite obrious that the satute does not use the 
vo rd  "omler" in the sense of the llolder of the legal title, but in the sense 
of one haying, at the time of condemnation, the control of it, .\.;hiell ~ o u l d  

include a tenant. T o n ~ p k i n s  P. R. R., 21  S. C., a t  page 431. 
(1SG) 3lills. in his n ork on Eminent Domain ( 2  Ed.) ,  see. 63, under the 

title, ( T h a t  persons are considered as 'onners,' " says: "In the 
land or property taken there mag be rarious interests, in different indi- 
vidualb. The entire d u e  of the land is  all that can be awarded to the 
sereral onners, and no contracts bet~vpen the o~vners can oblige the public 
to pay more than the entire ralue of the land as  a  hole. I n  settling 
the damages hetv-een the owiers, the situation and nlanner of the occu- 
pation should be considerecl. Among the T arions titles and interests 
rerognized as entitled to coktpensation as owlers are lessees and land- 
lords, mortgagors and mortgagees, mortgagees of leaseholds, etc. . . . 
The term 'ovmer' include; all pereons who hare  an interest in the 
property. Damages are to be assessed to erery ovner, although no claim 
may hare  been made." I t  may be taken as ~et t led  by the deci;ions not 
to be necessary that  the omier in fee in the dn elling-house should actually 
occupy it to protect it from condenination, and that the ~ o r d  "om-ner," 
within the n~eaning of the statute, applies to and includes a tenant, ac. 
well as the ovner of the fee. This n a s  expressly held in the caqe of 
List?? T .  L o b l ~ y .  7 Adol. and E., 124, v h ~ r e  it v a s  said, in con~tru ing :L 

similar statute: "The ~vord  'omner' means the tenant for the term, and 
not necessarily the owner in fee simple.'? See, also, to same effect. R. 8. 
2.. lVall;er, 43 Ohio St., 3 7 ;  P a r k e r  I ? .  R. R., 79 Illinn., 3 7 2 ;  Proctor v. 
l?. R., 64 Mo., 1 1 2 ;  S h o t t  7%. H a r ~ % ~ y ,  51  dm. Rep., 201; Gillignn I; .  

Prociclcnce, I1 R. I., 258 ; C'hotenu 71. Thompsolz ,  2 Ohio St., 114; B i g -  
g i m  I ) .  Snn Diego, 131 Cal., 294. I n  all the abore cited cases it is held 
that the word "owner" is sufficient to include a tenant or other person in 
possession having any less estate or interest in the property than a fee. 



to parties al1d those who should be notified, 15 Cyc., p. 814, says: 
"A11 persons haring any interest in the lands proposed to be taken are 
entitled to notice. LL lessee is entitled to notice as well as the o~rner." 
Bourcl of Lecee C'omrs. c. Joh?lson, 66 Miss., 248. 

I t  is true that the plaintiff' cannot be said to be actually living in the 
houses, but that is not required. There mere seren of the houses 
on the right of lvay, as 1 understood the record, and the plaintiff (187) 
JrTas occupying them constructi~ ely by his tenants. Besides, the 
tenants are to be co~lsidered personally as the "owners," for they had a11 
estate, ~vel l  knov-11 in the lav-, in them, and ]\-ere in actual occupation of 
the premises. The  Legislature did not regard the character of the 
O W I P T ,  whether a natural  or an artificial person, but only the persoii 
occupying the house, whether as onuer in fee or tenant, deeming the one 
as much entitled to protection against invasion of his pri~rate premises 
as the other; and this is tlie just and proper view to be taken of the sub- 
ject. I n  any riew to be taken of the question, these houses were dwell- 
ings n i th in  the protection of the clause exempting them from condein- 
nation. I t  can make no difTerence that the houses are now standing on 
the right of may  and ocr.upled by the t ~ n a n t s .  or that three haae been 
remored. Plaintiff had no right to interfere ~ r i t h  them at  all, and JTTaq a 
trespasser 1~11en it did so (Fore 1.. R. R., 101 N. C., 526), as the law had 
forbidden it. 

On this branch of the case I dissent, as I believe the unifornl decisions 
of the Covrt sustain my view, and it is fully sanctioned by my  sense of 
justice and right. I concur in other respects. 

C i f e d :  E .  R. 1 1 .  Armfield, 167 S . C .  464, 465, 467, 468; Durlzarn 7, .  

Davis, 171 N.C. 308; Xelma ?;. Sobles, 183 N.C. 325; Aydelr c. Lon- 
caster, 197 S .C .  560; S. v. Lumber Co., 199 K.C. 202; Yancty r .  IIlgh- 
v,ciy Com., 221 N.C. 188, 189. 

E. J. FACST v. A. J .  ROHR. 

i Filed 30 May, 1914. ) 

Contracts-Restraint of Trade-Partnerships-TVait~er. 
I?. and R., barbers, were partners in the town of M. F. bought o n t  R. 

under an exprew agreement that the latter would not engage in the same 
business in the town of M. so long as F. continued it there. They again 
formed a l~a r tne r sh i~  at &I., and thereafter R. separately engaged in the 
trade of barber in opposition to 5'. H c l d .  thnt tlie negative stipulation in 



I N  THE SUPREXE COURT. [I66 

the agreement of the plarties in the former dissolution was intended to 
prevent rivalry between them in opposing the skill and influence of R. in 
the business of barber a t  31., which was not revoked impliedly by the for- 
mation cf their second partnership, for therein both the skill and influence 
of R. mas for the firm's benefit, and to the advantage of each member, and 
the formation of the second partnership could not in any manner conflict 
with the agreement entered into between I?. and R. upon the dissolution of 
the first partnership. nor be considered as a n~aiver of the rights of F. to 
insist upon i t ;  and it is further held that the agreement mas not objection- 
able as being in restraint of ,trade, and is, therefore, enforcible. The law 
as to contracts ill restraint of trade discussed by TV-~LKER, J. 

(188) APPEAL by plaintiff from Xhnw, J . ,  at  May Term, 1914, of 
Uiwon.. 

This is a motion to racate a restraining order, previously granted in 
the action, by which the defendant was "restrained and enjoined from 
engaging directly or indirect15 or co~~cernil lg himself, in carrying on or 
conducting the business of a barber, either as principal, agent, or servant, 
within the corporate limits of the city of Nonroe, N. C., until the further 
order of the court." The defendant was further required to show cause 
on Monday, 4 May, 1914, ~ h y  the restraining order should not be con- 
tinued, or a n  injunction granted, to the hearing. On the return day of 
the order the matter was heard and decided by the court upon the foX- 
lowing case stated by the judge from the affidarits filed: 

"This cause coming on to be heard upon the retnrn of the teinporary 
restraining order hereinbefore issued by the undersigned, and being 
heard on affida~its of plaintiff and defendant and of other I\-itnesses filed 
in  support of and against a motion by defendant to dissolve the tem- 
porary restraining order, on consideration of same the court finds the 
following facts : 

"1. That  prior to 15  December, 1902, plaintiff and defendant were 
partners engaged in the business of conducting a barber shop in Monroe, 
N. C. That  on said date plaintiff and defendant entered into the con- 
tract evidenced by plaintiff's Exhibit A. That  on 29 December, 1902, 
plaintiff and defendant entered into the contract evidenced by de- 
fendant's Exhibit 2, and under said contract the defenclant worked for 
plaintiff for about a year at a wage of $2 per 1%-orking day. That  erer  

since the first contract mas executed the plaintiff has been and is 
(189) still engaged in the business of running a barber shop in said city 

of Monroe. 
"2. That  plaintiff and defendant entered into o ~ h e r  contracts of em- 

ployment of defendant by plaintiff to  work in his  shop as a barber, 
defendant's wages being increased by plaintiff from time to time until 
the month of June, 1913. 
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''3. That on 12 June, 1913, plaintiff and defendant entered into the 
articles of copartnership evidenced by defendant's Exhibit 1, and de- 
fendant paid the plaintiff the sum of $400 for a half interest in the 
business; that thereafter plaintiff and defendant as partners actively 
engaged in the b a ~ b e r  business in the corporate limits of Monroe, N. C. 

"4. That about the middle of March, 1914, the plaintiff purchased 
defendant's interest in  the partnership business, paying him the sum of 
$400 in cash. That neither upon the said purchase of defendant's 
interest by plaintiff nor at  any time since has defendant expressly stipu- 
lated or agreed that he would not regngage in the business of barber in 
the corporate limits of Monroe. 

"5. That about the last of March, 1914, and while the plaintiff was 
actively engaged in the business of barber in the corporate limits of 
Monroe, N. C., the defendant entered the employment of one James 
Keziah, who conducts a barber shop within the corporate limits of 
Monroe, N. C., in  which plaintiff owns no interest. That defendant was 
actively engaged in the duties of his employment at  the beginning of 
this action and up till the time of service of restraining order; that the 
plaintiff is likewise actively engaged in the barber business within the 
corporate limits of Monroe, N. C. 

"Upon the foregoing facts the court is of the opinion, and so holds, 
that the contract of partnership mentioned in  finding of fact numbered 
3 is a discharge and abrogation of the contract under which the plaintiff 
seeks continuance of temporary restraining order, and the said tem- 
porary restraining order is hereby vacated and dissolved. I t  is further 
ordered and adjudged that the defendant recover of the plaintiff and 
his sureties the costs incident to the said restraining order." 

Plaintiff appealed from this order. 

Adams, Awnfield & A d a m  for plaintiff. 
V a n n  & Pratt  for defendant. 

WALKER, J., after stating the case: I t  may be premised that the ar- 
ticles of copartnership, dated 12 June, 1913 (Exhibit I ) ,  contained no 
terms that expressly, or by necessary implication) abrogated the prior 
agreement of the parties, dated 15 December, 1902, by which the plain- 
tiff, E .  G. Faust, purchased from defendant, A. J. Rohr, the furniture 
and fixtures of the partnership theretofore existing between them, and 
which firm had conducted the business of barbers in the city of Monroe, 
N. C., and in which agreement the defendant, A. J. Rohr, covenanted 
with the plaintiff, E. G. Faust, ('that he would not at any time there- 
after engage in, directly or indirectly, or concern himself in carrying on 
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or conducting the business of a barber, either as principal, agent, or 
s e r ~ a n t ,  within the incorporated limits of the said city, so long as the 
plaintiff. E. G. Faust, may conduct or carry on the husiness of a barber 
therein." 

Bu t  this statement is not to be understood as meaning that the said 
stipulation in the contract of 15 December, 1902, was not abrogated by 
the partnership articles, if the latter, otherwise, and from their very 
natnre, should in la117 have such an  effect. 

The terms of the copartnership of 12 December, 1913, :\-ere of the 
usual character i n  such cases, providing for its formation, the interest 
that each of i ts  niembers should have in i ts  stock and property, the 
proportion in which losses should be borne, and generally for the proper 
and orderly management and conduct of its affairs, and finally for the 
manner of its dissolutioli and a juct division of its assets and effects upon 
such dissolution. 

So TT-e ha\-e before us the question whether the mere formation of a 
partnership afterwards, for the purpose of carrying on the same kind of 
business, and conducting tlie business for the space of less than a year, 
should ha\-e the legal effect of a 11-airer or discharge of the negatire 
covenant in the prior agreement. We  do not think it should be so con- 
strued. 

This Court has before had under consideration contracts of this sort, 
for the purpose of ascertaining their nature, ralidity, and the scope of 

their operation. Baker ?;. Cordon, 86 N.  C., 116;  Cozvan v. Fair- 
(191) brother, 118 N. C., 406; Xrnmer v. Old, 119 N. C., 1 ;  Hauser v. 

Harding, 126 S. C., 295; King T. Fountain, 126 X. C., 196; 
l'eague v. Schnub, 133 K. C., 458; Jolly v. Brady, 127 N. C., 142; DXO- 
s z i q  I $ .  Edtmrds, 134 N .  C., 254. 

Xo question has been made as to the validity of this contract. I n  
King P .  Fountain, sz~prrr, the Court said with respect to this point : ''The 
general rule was, and still is, that contracts in restraint of trade and the 
like are roid, on the ground that they are agailist public policy, similar 
to contracts illegal and contra bonos mores. Clark on Contracts, 451- 
457. This rule has been modified in order to protect the business of the 
co renan t~e  or promisee, when i t  can be done without detriment to the 
public interest. The reasonableness of such restraint depends in each 
case on all the circumstances. I f  i t  be greater than is required for the 
protection of the promisee, the agreement is unreasonable and ~ o i d .  I f  
it  is  a reasonable limit i n  time and space, the current of decisions is that  
the agreeniext is reasonable. and will be upheld." 

I n  Dowainy ?;. Edzcards, supm, the place was New Bern, N. C., and 
the term tnenty gears. I n  Jo71:y 1 % .  BI-ndy, supra, tlie territorial limit 



1 N. C.] SPRIFG T E R N ,  1914. 

was Greenrille, N. C., and the term one year. I n  K i n g  v. Fo~in fa in ,  
supra, the limit was Greenville, N. C., and the time three years. The 
time in  Krarner v. Old, supra, was practically indefinite, commencing 
after a certain date (1 September, 1891) and extending to the "full com- 
pletion of the agreement," and the place mas Elizabeth City, N. C. The 
contract in Balcer v. Cordon, was like the one in this case, the place being 
Tarboro, N. C., and the agreement as to the duration of the restraint 
being that "the defendant would not carry on the business in  the time 
while the plaintiff was engaged in it." The contracts were upheld in  
those cases, the Court granting ail injunction in Baker v .  Gordon, and 
adjudging the defendant guilty of contempt in violating it. This was 
affirmed, upon appeal, by this Court. 

The  question i s  discussed a t  length in Rramer u. Old, supm, by Jus-  
tice Avery,  who thus stated the law: "Where the contract is  between 
individuals or between private corporations, which do not belong 
to the yz~czsi-public class, there is no reason why the general rule, (192) 
that  the seller should not be allowed to fix the time for the opera- 
tion of the restriction so as to command the highest market price for the 
property he disposes of, should apply. Diamond Motch Co. v. Roeher, 
106 N. Y., 473; Norgatz v. Perlzamtis, 3G Ohio St., 517; Ilforse u. Xorse,  
103 Mass., 73. The  stipulation on the part of James Y. Old, W. P. Old, 
and W. N. Old, to quote the exact language of the contract, is 'that they 
will not continue the business of milling in the vicinity of Elizabeth 
City after 1 September, 1591, and the full completion of this agreement.' 
The contract having been ill other respects performed, the ag re~men t  is 
now complete in the oense (.onternplated by the parties. The three de- 
fendants were a t  most restricted from engaging in the business for the 
lives of each and e w r y  one of them. Such a sale has been upheld upon 
reason and authority in  othw courts. The plaintiff bought their right 
to compete in their own persons in the business to which he succeeded as 
purchaser. I t  was not unreasonable that  h r  should insist upon the stipn- 
lation that  none of the three should interfere while they lived, by com- 
petition a t  the particular place mentioned, either with him as purchaser 
or h is  assignee in lam or in  fact. I11 Mcrqan 7). Perhamz~s,  supra, the 
facts were that a milliner sold her stock and good-will, and engagcd 'not 
to carry on the business at any t ime in future at  the town of F. or within 
such distance of said town as would interfere with said business, whether 
carried on by said I,. S. and P. or their successars.' The agreement was 
held to be binding by the Supreme Court, and the seller was enjoined 
from resuming business. There, as in our case, the time mas not 
described, except as an  inhibition on a particular person, with the in-~pli- 
cation that it should extend to her life. The law would have construed 
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the contract as conferring the right to sell or transmit to a personal 
representative as a part of the assets of his estate the property bought, 
whenever the time was found to be coextensive with the lives of the three 
defendants. Cowan v. Fairbrother, supm; Clark Contracts, pp. 454, 
455, and note, p. 456 ; 2 High Inj., see. 1345 ; Lewis v. Langdon, 7 Sim., 

442; Bininger v. Clark, 60 Barb., 113. I n  McClary's Appeal, 58 
(193) Pa. St., 51, the agreement, which was held not to be unreasonable, 

was that a physician who had sold his business and good-will to 
another physician should 'never thereafter establish himself as a phy- 
sician within 1 2  miles (of his original place of business) without the 
consent of the purchaser.' The contract there, like that under con- 
sideration, could be fairly construed in  no other way than as operating 
for the term of the seller's life. These cases and others are cited with 
approval by text-writers, and seem as a rule to have established the 
reasonable doctrine contended for by the plaintiff in the States as well as 
in England. 2 High, supra, see. 1180; 1 Beach Inj., sees. 462 to 470; 
Whitaker v. Howe, 3 Bear, 383." 

We are not now called upon to decide this question, a's the facts are 
not all before us, and we merely refer to the trend of decision by this 
Court, as i t  may tend to, shorten litigation. 

The question immediately before us is the one we have stated, and we 
will proceed to consider it, and we think that, by reason and authority, 
our answer to it, already given, is fully sustained. I t  is well understood 
in the law that an agreement should receive that construction which will 
best effectuate the intention of the parties; and this intention must be 
collected, not from the detached parts of the agreement, but from the 
whole thereof. Greater regard ii to be had to the clear intent of the 
parties than to any particular words which they may have used in the 
expression of their intent. Where the intention clearly appears from 
the words used, there is no need to go further, for in such a case the 
words must govern; or, as i t  is sometimes said, where there is no doubt 
there is no room for construction. But if the meaning is not dear, the 
Court will consider the circumstances under which the contract was 
made, the subject-matter, the relation of the parties, and the object of 
the agreement, in order to ascertain their intention, and for this purpose 
par01 evidence is admissible. Clark on Contracts (2  Ed.), p. 403. "It is 
a general rule applicable to all contracts in restraint of trade, that the 
first duty of the court is to interpret the covenant or agreement itself, 

and to ascertain according to the ordinary rules of construction 
(194) what is the fair meaning of the parties. I t  has often been 

asserted that contracts in  restraint of trade are against public 
policy and therefore presumably bad, and that their provisions should 
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not be extended by construction or implication so as to favor persons 
desiring to enforce them beyond what the terms would clearly require. 
This rule of construction has been handed down from the old cases, and 
is founded upon the idea that there is something intrinsically vicious in 
a contract restraining liberty of trade; but the more recent cases, 
especially in  the more liberal jurisdictions, have denied the existence of 
any presumption against such contracts, but recognize them as entirely 
valid and legal, and interpret them not only without any adverse bias, 
but in  such a way as to effectuate rather than defeat them. Contracts 
which at  one time would have been considered void in to to  are now 
treated as severable as possible, and the legal portion aIlowed to stand. 
The legal restraint is not implied from doubtful words, and there is a 
decided disposition to set aside the arbitrary and narrow rules of con- 
struction once prevalent in favor of greater liberty and breadth of view. 
Such a contract is to be construed in the light of its subject-matter and 
the conditions under which i t  was made, the situation of the parties, the 
nature of their business, the interests to be protected by the restriction 
and its effect upon the public." 24 A. and E. Enc. of ~ a w ,  p. 857. 

When we interpret this contract in the light of these rules, we find 
little difficulty in reaching what we regard as the right conclusion. 

The object of the plaintiff in making the contract was to prevent 
competition on the part  of the defendant, either directly or indirectly, 
either as principal or servant, and this must have been well understood 
by the defendant. I t  was to sulppress rivalry between the two men, as 
barbers, and this formed a material part of the consideration or induce- 
ment for  making the agreement. 

I f  the intention and purpose of the parties was the prevention of 
competition, and no other can be deduced from the plain terms of the 
agreement, then it cannot be that the formation of the second 
copartnership was an abrogation of this stipulation in the con- (195) 
tract for the dissolution of the former copartnership, which con- 
tained the negative covenant, and for the simple reason that by becoming 
the plaintiff's partner, the defendant in no way was brought into compe- 
tition with him, but the opposite result would necessarily follow. While 
the new copartnership lasted, they worked in harmony, the iiiterest and 
advantage of one extending to both, and there was, therefore, no conflict 
of interests; but it would have been otherwise had the two been pitted 
against one another in  a business rivalry, each of them striving for the 
mastery, and this is what the covenant was manifestly intended to pre- 
vent. 

But  the question has undergone careful consideration by the Supreme 
Court of New Jersey (whose opinions are entitled to the greatest 



respert), in Scuclder c. K i l f o ~ d ,  57 N. J .  Eq., 171. That  case is so 
instructire and so exactly in  point, so convincing in its reasoning and 
logically so conclusire. that m7e cannot do better than to quote the pith 
and substance of it, omitting less important parts. The T'icc Chnncello~. 
said : 

"The contention of counsel for the petitioner is that subsequent to the 
making cf the decree the complainant, by taking the defendant into 
partnership, and so permitting him to carry on the enjoined business, 
abandoned his right under the original agreement. I t  is not stated that  
the complainant, upon entering into the partnership relation mith the 
petitioner, expressly agreed that the former covenant should be rescinded. 
Nor at the ternlination of their relation nTas there any a g r e r m ~ n t  to 
that effect. The ~ i ~ a i r e r  or abandonment of the prerious agreement, it  is 
ii~.istcct, arose from the fact that they entered iiito a partnership to 
tramact the same kind of business, and then dissolred their partnership 
relation. The line of reasoning by which this result is put forward is, 
that the covenant by which the petitioner bound himself not to transact 
businesi in P r i n c ~ t o n  lvas rqu i~~a len t  to a sale to conzplainant of the 
good-\?ill of the business which petitioner then sold to complainant; 
that v-hen they entered into partnership this good-mill became a part of 

the property or assets of the firm, in which the petitioner acquired 
( 1 9 6 )  an equal interest; that upon dissolution of the firm a moiety of 

this interest remained his property, and entitles him personally 
to engage in the same business. I t  seems to me that  this line of argu- 
mentation is clefectire. The negatire couenant entered into by the peti- 
tioner, bj- ~vhich he bound himself not to engage in the same business 
within the borough, was of much more consequence than a mere sale of 
the good-will of the business to N r .  Scudder. The sale of the g o o d - d l  
would h a w  only precluded the vendor from soliciting trade from the old 
customers of the firm, but ~ o u l d  not have prevented him from setting up 
a rival business in Princeton or anywhere else. Labuch~re  v.  Da~usorz, 
I;. R., 13  Eq., 322; Seumrh: C o d  Co. ?>.  Spangler ,  8 Dick. Ch. Rep., 334; 
dlthen 1 % .  T7.reeland, 36 Xtl. Rep., 479. By virtue of the contract. Scud- 
der therefore got much more than the 'good-mill,' nan~ely,  the right to 
p e r e n t  Kilfoil from soliciting the old customers of the business; he got 
a right to excl~tde Rilfoil from doing any business at all in the same line 
in the same place. I f  Scudder had entered into partnership mith a third 
person, 110 right to enforce Kilfoil's covenant would hare  passed to the 
partnership, but ~ o u l d  hare  remained the sole right of Scudder, the 
couenantee. So, ha hen E l f o i l  became a partner, he obtained no interest 
in the covenant as such partner 11-hich could annul his obligation as 
covenantor. The question, then, is reduced to this, Did the consent by 
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Scudder, that Nilfoil should engage in the same business in  Princeton, 
as his partner, imply a wairer of his rights under the contract? I am 
clear that i t  did not. The  t ~ o  contracts were not incongruous or incon- 
sistent. The cox~enant in the original contract provided against Kilfoil 
entering upon the same business in rivalry mith Scudder. The permis- 
sion implied by the partnership arrangement  as that he might engage 
in the same business in copartnership mith Scudder. I f  Scudder had 
hired Xilfoil to assist him in his business, I do not see how this could be 
tortured into a consent that the latter could work for himself. Now, 
their relation as partners, both interested in the business of the firm, 
made the consent of Scudder that Kilfoil should 90 ~i-ork as partner of 
much the same quality as would have been his assumed consent 
that Kilfoil should work as his servant. His  consent in the latter (197) 
case rvould hare  been that  he could work for Scudder; in the 
former, that  he could work in  the interest of Scudder. To this extent 
only n7as there a consent that  Xilfoil should engage in business v:hile 
Scudder was still in business. When Kilfoil ceased T O  be a partner, and 
even that consent Tvas rvithdrarm by the cessation of the firm relation- 
ship, he had acquired no right to engage in business on his nwn account, 
in contrarention of the ternis of his original contract." 

I t  is apparent from a careful reading of the contract under interpre- 
tation in this case that  the defendant, A. J. Rohr. did not merely sell his 
" g o o d - d l  in the business," but went further, and specifically contracted 
not to enter the business, or concern himself in the business, of b3rbei., 
directly or indirectly, as principal or agent, i11 the h i t s  of the city of 
Monroe, as long thereafter as the plaintiff Faust  should be engaged in 
such business in Monroe. The courts have ..aid that  tlie latter c o ~ e ~ i a n t  
is a much more solemn and far-reaching one than the mere sale of good- 
will. The good-nil1 of a trade or husiness may be defined as the ad- 
T antage or benefit rnlGdi is acquired by an establishmmt beyond the 
mere d u e  of the capital stock, funds, or property employed therein, in 
consequence of the general public patronage and encouragemel~t ~vhich 
i t  received from the constant or habitual customers, on account of its 
local position or comnlon celebrity, or reputation for skill or affluence. 
or punctuality, or from other accidental circun~stances or necessities, or 
eTen partialities or prejudices. 14 A. and E. Enc. of L a n ~  ( 2  Ed.), 
p. 1083. I t  has been stated to be a general rule that good-will exists in 
a professional as nell  as i n  a commercial business, subject to the dis- 
tinction that  i t  has no local existence, like the good-will of a trade, but 
attaches to tlie person of a professional man as a result of confidence in 
hib skill and ability. Consequently, in enforcing the agreement where 
there has been nothing more than a mere sale of "good-will," the court? 
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a t  most have only held that the vendor of the good-mill is precluded by 
his contract from soliciting the former customers of the old partnership 
to deal with himself or not to deal with his vendee. 14 A. and E. Enc. 

of Law, p. 1091. 
(198) It appeared in Poss v. Roby, 195 IlIass., 298 (10 L. R. S. 

(N. S . ) ,  1200), that the defendant sold his good-will in the 
dental profession to the plaintiff, the two having been theretofore part- 
ners in the business. Thereafter the plaintiff went into bankruptcy. 
After the bankruptcy, plaintiff entered into business with another, 
assigning to the new firm his rights to keep the defendant from com- 
peting which he had acquired under the contract before mentioned 
between plaintiff and defendant. After this, plaintiff again engaged in 
business for himself as dentist, taking an assignment to himself, from 
the firm of which he had been a member, of rights against the defendant 
under the said contract. Defendant Roby then resumed business as a 
dentist in the territory in question. Plaintiff brought suit to enjoin him 
from interfering with his rights. The Court held that the right, as 
against the defendant Roby, which the plaintiff had to the good-will of 
the dental business in the specified territory, mas an assipable property 
right, and its assignment by the plaintiff to the firm of which he was 
a member, as well as the subsequent assignment by this firm to the 
plaintiff, were valid; that the rights of the plaintiff were not affected by 
his having gone into bankruptcy, and, further, that the plaintiff was 
entitled to iniunctire relief. 

Faust's employment of Rohr after the first contract, and later his 
association with him as partner, x-as nothing more than a temporary 
license to him to engage in business as a barber in Monroe, and it was 
subject to the condition that Rohr should be considered as an employee 
or partner of Faust. Certainly there was nothing in these subsequent 
contracts that permanently released Rohr from his first contract not to 
compete, as principal or agent, with Faust in the city of Monroe. A 
rescission would not take place unless there had been some subsequent 
agreement or conduct inconsistent or incompatible with the restrictive 
corenant. The acceptance of the resignation of an employee before the 
term of employment fixed by the contract expires does not abrogate such 
employee's restrictive covenant, but leaves the parties in the same situ- 
ation as they would have been at the end of the term if the employee had 

then left the employer's service. Nor does the employer's consent 
(199) that the employee shall enter the service of another relelase his 

restrictive agreement for the future time. 24 A. and E. Enc. of 
Law (2 Ed.), 856-857. ,4nd again: Where i t  is claimed that a contract 
has been discharged by a new contract, or by the introduction of new 
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terms, the intention to discharge the original contract must distinctly 
appefar, to give rise to such an implication, from the inconsistency of the 
new terms with the old ones. A mere postponement of performance for 
the convenience of one of the parties does not operate as a discharge. 
Clark on Contracts, pp. 612, 613. That contracts of this and a similar 
restrictive nature will be enforced by the courts and a violation of them 
enjoined is, it seems, ~vell settled. Gorclon v. Knott, 199 Mass., 173 (s. c., 
19 L. R. A. (N. S.), 762 and note). This Court has often enforced them 
and issued restraining process to prevent their infringement. See Baker 
v. Cordon and other cases cited, supra. 

The defendant's counsel in a learned and well prepared brief, hale 
controverted these positions taken by the plaintiff and now approved by 
us. I t  will be found, though, that their authorities relate mainly to 
contracts for the sale of the g o o d - d l  of business concerns, without any 
negative covenant, such as we h a ~ e  here. Those authorities hold that 
the sale of the good-will merely will not prevent the vendor from engag- 
ing in a competitive business, except in so far  as it mould interfere with 
the due enjoyment of the thing sold. As an illustration of this principle, 
i t  was decided in Poss 9. Roby, supra, that one selling the good-will of a 
dental business impliedly undertakes that he d l  not thereafter practice 
his profession so as to destroy or injure the business he has sold, where- 
fore he will not be permitted to establish himself in the same business 
and solicit the patronage of his former patients, for that would be in 
direct opposition to his former promise, and a breach of the contract. 
Hozie v. Chaney, 143 Xass., 592; Peakly r .  Gastoa, 111 S .  W .  Rep., 
768; Dwight v. Hnmdton, 113 Mass., 175. I t  is frankly conceded in 
their brief that "the sale of the good-will of a business mill not, of itself, 
be sufficient to preclude the seller from engaging in a separate and inde- 
pendent business of the same kind in the same village or city," 
and "whenever such is the intention of the parties, that is, to (200) 
prevent the vendor from engaging in the same kind of business in 
the same place upon the sale of the good-will, it is accomplished only by 
an express stipulation to that effect, ~vhich, if not i11 undue restraint of 
trade, will be valid and binding; and upon such a sale of the good-will 
of a business, without more, the vendor is not precluded from setting up 
a similar business in the ricinity. I f  the vendee wishes a more beneficial 
stipulation and greater restraint upon the rendor, he must see to it that 
provision for that purpose is inserted in the contract. 20 Cyc., 1279; 
Hoxie v. Chaney, 143 Xass., 592 ; 24 Am. Digest, p. 2650, where the cases 
are collected. But the learned counsel cite and rely mainly on Xorris & 
Cockran v. Howard, 41 Iowa, 508, and the conclusion of the Court, 
founded upon facts substantially the same as those in this case, supports 
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the defendant's contention; but we think the reasoning of the Court is 
fallacious aud the deduction therefrom is unsound. The Court clearly 
loses sight of the precise nature of the stipulation forbidding the rendor 
from engaging in similar b~~sinees  and of the object for which it was 
inserted in the contract, and therefore it was led into the error of assum- 
ing that "it formed an  impediment to his becoming a partner" ~>-irh his 
vendor. I f  n e  admit the premise, that it  doe., the conclusion may nell  
be warranted; but this is a false assumption, as n7e respectfully think, 
for the object was the prerention of competition, and he does not become 
a competitor by entering the copartnership. T e  are much better satisfied 
with the reasoning and statement of the l a v  as contained in  the case of 
S c u d d e r  v. Kzlfoil, 37 S. J. Eq., 1'71, to n~hich  we hal-e referred. Wr 
are not inadvertent, though, to the clear distinction drawn in S o r r i s  d: 
Cochran v. Howard. supra, between the sale of the good-will of a buci- 
ness and a restrictive covenant like the one found in this contract, which 
is as follows: "The agreement not to hny grain in Pra i r ie  City, nor 
thereafter to engage in  such business at that  place, is a thing distinct 
from the transfer of the mere g o o d - d l .  The legal meaning of good- 
mill, as defined by L o r d  Elclon, 'is nothing more than the probabilitj- 

that the old custon~ers will resort to the old place.' ' I t  is nothing 
(201) more than a hope, grounded upon a probability.' Parsons on 

Partnersliip. 2 Ed. ,  1). 273. 'The .ale of a good--ill, i n  the absence 
of any express stipulation, does not preclude the sellm from setting up 
the same kind of business in the same neighborhood. if he do not describe 
himself as setting up t h ~  identical business that  has been purchaqed.' 
Smith's Xercantile Law, 13. 252, and cases cited." While this ii a cor- 
rect btatement of the law, so far  as it goes, it  T i m  not carried to its 
legitimate and logical sequence by proper argunlent and by lieeping in 
mind the true nature and intended purpose of the stipulation against 
engaging in a similar occupation. 

This also disposes of the position taken in the brief of defel:dant's 
counsel, that there is a necessary repugnancy b e t ~ e e n  the said express 
stipulation and the subsequent agreen~ent of partnership, for ~vhich they 
rely on IZeclcling 3. V o g t ,  140 S. C., 562, and l h r n s  I,. X c F a r l n ~ d ,  1-16 
X. C., 384, in the former of vhich  cases it llTas said: "When the parties 
to a contract come to a fresh agreenient of such a kind that   he t v o  
cannot stand together, the legal effect of the second agreement is to 
rescind the first"; and in Xyers  I * .  C a m d u n ,  61 IT. Va., 414, also cited 
by them: "A subsequent contract x-hich does not, by express terms, 
abrogate an earlier one, 1x41 operate as a discharge of it, i n  the absence 
of an express agreenient to that effect, when clearly inconsistent with 
the continued existence of the original contract." But  here vTe come 
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hack to the original proposition, that  the two contracts a r e  not incon- 
sistent when properly considered and  construed, and the  whole argument  
i s  based upon the false premise t h a t  they are. T h e  quotation f r o m  20 
Cyc.. 1281, is founded solely upon  the authori ty  of the I o v a  decision, 
~ ~ h i c h  lye a r e  unable to follo-cr, a s  we consider it  a t  var iance with reason, 
a broad 7-iem of the  contract alid the clear intention of t h e  parties. 

There mas error  i n  vacating the p r e l i n ~ i n a r y  injunction. T h e  court 
should h a r e  continued it  to the  hearing. 

Reversed. 

C i f e d :  Finch z'. X i c h a e l ,  167 N.C. 324; B r a c l s h n ~ c ~  c. X i l l i k i n ,  173 
S . C .  434;  C1ooperc~t ice  Asso .  v. J o n e s ,  185 N.C. 283; H i l l  v. D u z ~ ~ n p o r t ,  
195 S . C .  272; Xcot t  e. G7llis, 197 N.C. 226; X o s k i n  B r o s .  7'. S~car fz -  
b e r g ,  199 S . C .  544; W a l l a c e  v. Bellamy, 199 N.C. 763; Lt i rnbcr ton  P .  

I looc l .  Ccmr.  o f  R e ~ v ~ l r e ,  204 K.C. 176;  Lilly d? P o .  e.. Rnvrrders,  216 
S . C .  192;  B e a m  2..  R u t l e d g e ,  217 K.C. 673. 

(Filed 30 May, 1914.) 

1.  Appeal and Error-Assignments of Error-Rule of Court. 
The assignments of error on appeal should indicate the g r o w d  of the 

esceptioms relied upon rvith mch definiteness and particularity that the 
Conrt may examine into them without having to search the record to ascer- 
tain TI-here and what they a r e :  ancl the rule as to sneh assignnients may not 
he n nired by garties without the consent of the Conrt. 

2. Corporations-Deeds and Conveyances-Probate. 
The l~robate of a deed of a corporation will not be held as defective 

whnl it appears to have been rnade in substantial con~pliance with the 
starnte. as in this case. 

3. needs and Conveyances-Probate-De Facto Acts-Appeal and Error- 
3Presumptions. 

Where the probate of a deed appears to be regular on its face, and taken 
betore o w  apparently acting ns a justice of the peace, it  will be effectual 
:I. the act of an officer dc  facto. if not d o  jul-e; ancl where the incapacity 
of such officer does not al>pear in the record, the one ~ h o  takes under the 
g rmtee  will be adjudged to hare  acquired a good title 

I n  an action to recover land the defeilclant eailnat arai l  himself of the 
objection that there is no evideilce of possession of the land by him when 
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the complaint alleges possession by the defendant, and this allegation is not 
denied in the answer. 

5. Equity-Estoppel-Bond for Title-Laches. 
The defendants in this case are barred in equity of their rights claimed 

under a bond for title to lands by the long lapse of time in which they 
fiailed to assert them, which is not affected by reason of their supposing 
that they had a different and superior valid title. 

(202) APPEAL by defendant from Shaw, J . ,  at Octolber Special Term, 
1913, of SWAIN. 

This is an action to recover land, and damages for wrongfully with- 
holding possession thereof. 

The defendants denied the title of the plaintiffs, and set up an equity 
under a bond for title of date 22 November, 1882, but which mas not 

registered until 4 January, 1904. 

(203) The land in contro~ersy had been in either the actual or con- 
structive possession of the plaintiff and its predecessors in title 

from the date of the grant up to the year 1911, one of the plaintiff's 
predecessors in title h a ~ i n g  lired on one of the tracts continuously for 
more than seven years. These lands, from the date of the grant to the 
date of plaintiff's deed, had passed through the hands of some nine or 
ten different owners and had increased in ralue from 50 cents per acre to 
from $15 to $20, according to defendant's evidence. 

The defendant's ancestor, James M. Hunnicutt, had never during his 
lifetime placed the bond to record or instituted any suit to test its validity 
or seek to compel specific performance, he having died about the year 
1903; neither did the defendants contend that the purchase money had 
been paid as provided in said instrument. They did, however, offer 
eaidence that $21 had been paid at one time, rh ich  assertion mas contro- 
verted by J. A. Chambers, the party who executed the bond, he testifying 
that he had nerer received a penny either from Whitt or Hunnicutt. 

There was no evidence tending to show that any of the plaintiff's 
predecessors in title had notice of the existence of bond from the year 
1882 till the date of registration in 1904, except that one or two witnesses 
testified that i t  was rumored in the community that Chambers had 
executed a bond to Whitt and Hunnicutt, and the further testimony of 
one of the defendants that Franklin Gibson, a fornier owner, had told 
him that he knew of the bond when he bought the land in 1892. Gibson, 
however, testified that he neyer heard of the bond until years after he 
had purchased the tract. 

The defendants' only excuse for neglecting to assert their rights, if 
they ever had any under the bond, was that their ancestor, some time 
after the date of the bond, was informed by one Clarke Whittier that a 
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large tract he owned corered the tract embraced in the bond and was an 
older and better title. Hunnicutt took no further action either by offer- 
ing to pay the money provided for in the bond or requesting title to be 
made thereunder; neither was any action taken by his heirs at 
law until some eight or nine year:: after his death, when one of (204) 
them moved into a x~acant house on said land and asserted that he 
and his codefendants were the owners of the same. 

The plaintiff offered a connected chain of title from the State cover- 
ing the land in controversy, subject to the abjection of the defendant to 
the admissibilitv of two deeds in the chain of title, objected to on 
account of defect of probate. 

The first of these deeds mas from the ((Three M Lumber Company, a 
c'orporation, to Tlr. S. Harrey," the probate of which wlas as follog-s: 
"STATE OF SORTH C A k ~ o ~ ~ ~ ~ - B u n c o m b e  County. 

('I, W. B. WilIiamson, a notary public in and for said county of Bun- 
combe and State of North Carolina, do hereby certify that on this day 
the due execution of the foregoing deed by the Three M Lumber Coni- 
pany, a corporation, the grantor therein, was duly proved before me by 
the oath and examination of G. IT. Xorris and Frank L. Xitchell; and 
the said G. W. Xorris being by me duly sworn, says: That he is the vice 
president of the said Three M Lumber Conipany, and the said Fraxk L. 
Mitchell is the secretary and treasurer; that the seal affixed to the fore- 
going deed is the corporate seal of said company, and mas thereto affixed 
by him, the said G. MT. Norris, by the authority of the board of directors 
of said company, and that he by like authority signed the name of said 
company to said deed by himself as its vice president, as aforesaid, and 
that the name of said company thereto appearing vas  so signed by him 
as such its rice president, and that the said Frank L. Mitchell at the 
same time attested said deed as the secretary and treasurer of said com- 
pany as aforesaid, and that he Jvas present and saw the said Frank L. 
Mitchell so attest said deed and sign his name thereto as so attesting the 
same. 

"And the said Frank L. Mitchell, being duly sworn, says that he is the 
secretary and treasurer of the said the Three 31 Lumber Conipany, and 
that G. W. Xorris is the x~ice president, and that he, the said Frank L. 
3iitchel1, knows the corporate seal of said company, and that the cor- 
porate seal of said company is attached to the foregoing deed, and 
was thereto attached by the said G. W. Morris, its vice president (205) 
as aforesaid, by order of the board of directors of said company; 
and by like authority the said Morris as its vice president signed the 
name of said company to said deed by himself as such vice president, 
and that the said Frank L. Nitchell, as the said s~cretary and treasurer 
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of said company as aforesaid, attested said deed and signed his name 
thereto as so attesting the same, and that the said G. W. Morris so 
affixed to said deed the name of said company by himself as its vice presi- 
dent as aforesaid in the presence of the said Frank L. Mitchell." 

The second of these deeds was from one Enloe to Connor, in August, 
1893. The probate was regular in form. This deed was probated before 
J. A. Chambers, a justice of the peace. The clerk adjudged the probate 
to be in due form, and ordered the deed to be registered. There was no 
record of Chambers being a justice of the peace after 1902, but he testi- 
fied that he was an acting justice at the date of the probate. 

There was a verdict and judgment for the plaintiff, and the defendants 
appealed. 

The assignments of error are as follows: 

EXCEPTIONS GROUPED. 

Plaint i fs  evidence: 

Par. (1) Case on appeal, adnlission of Three &I Lumber Company 
deed. 

Exeepticw under Hinsdlale Act, Pars. (13)-(26) .  Case on appeal. 

Defendant's evidence : 

Par. (15) Case on appeal, excluding testimony in Reagan's evidence. 
Par. (17) Case on appeal, excluding testimony in Mrs. Hunnicutt's 

evidence. 
Par.  (19)  Case on appeal, excluding testimony in F i l l  Gibson's 

evidence. 
Par.  (21) Case on appeal, excluding testimony in Spurgeon Hunni- 

cutt's evidence. 
Par.  (22) Case on appeal, excluding testimony in W. 8. Hunni- 

cutt's evidence. 

(206) Plaintiff's evidence i n  rebuifal: 

Par.  (23) Case on appeal, admission of Enloe deed to Connor, pro- 
bated August, 1905. 

Pars. (24)-(25) Case on appeal, admission of Chambers7 evidence 
and note handed him, and all he said about it, and his other evidence, 
duly excepted to. 

Par.  (27) Case on appeal, exception to charge as given and noted. 
Pars. (31)-(32) Case on appeal, exception to refusal to submit 

defendant's issues. 
Case on appeal, exception to refusal to give defendant's special in- 

structions. 

192 
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SFRCCE Co. v. HUNNICUTT. 

Bryson & Black for plaintif. 
F. C. Fisher for defendant. 

ALLEN, J. The Court might well decline to consider any of the excep- 
tions in the record for failure on the part of the appellant to comply with 
the rules in  making the assignments of error. 

The records are increasing in size year by year, and the Court requires 
for its own convenience and in the interest of justice that the exceptions 
or assignments of error shall be stated a t  the close of the case on appeal, 
and that they should at  least indicate the ground of the exception, with- 
out requiring the Court to search for it through the record. 

The rule is simple, easy to comply with, and one that counsel cannot 
waive without the consent of the Court. 

We have, h o ~ ~ e v e r ,  examined the exceptions principally relied on. 
I n  Withre11 v. illurphy, 154 N. C., 89 ,  Justice Manning, quoting from 

1 Enc. L. and P., 963, states the rule in regard to the requirements to 
constitute a sufficient probatc to a corporate deed as follows: 

"It must appear, when read in connection with the deed, that the 
person making the acknowledgment mas authorized to execute the instru- 
ment for the corporation; that he was known, or proved, to be the 
corporate official he represented himself to be, and that he ac- 
knowledged the instrument to be the act and deed of the corpora- (207) 
tion. The substantial showing of the requisite facts is all that is 
required, and where the instrument purports to be the act of the corpora- 
tion the certificate will not be held defective because it recites that the 
person uho executed it in behalf of and under authority from the corpo- 
ration, acknowledged it to be his act and deed, instead of that of the 
corporation." 

Applying the above rule to the probate or certificate of the deed of the 
corporation, TTe find : 

First. That it was taken before the proper officer, a notary pulblic of 
Buncombe County, North Carolina; that the certificate recites that the 
iiistrument to which the proof was being taken was the deed of the Three 
&I Lumber Company, a corporation, and said acknowledgment was made 
upon the oath and examination of G. W. Morris and Frank L. Mitchell. 
That Morris signed the deed as vice president of the grantor company, 
and the said Mitchell attested it as its secretary. The certificate states 
that this officer. the vice president, under oath, stated that G. W. Morris 
was the vice presideiit of the Three M Lumber Company and that Frank 
L. Mitchell was its secretary and treasurer; that the seal affixed to the 
deed was the corporate seal of the company and that the same was affixed 
by the vice presideiit by the authority of the board of directors, and that 
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by such authority he signed it in the corporate name by himself as vice 
president. Morris further states that F. L. Nitchell Tvas the secretary 
and treasurer of the company, and that said Mitchell signed his name in 
his presence in attestation of said deed. F rank  L. Mitchell stated upon 
his oath that he mas the secretary and treasurer of said corporation and 
that  G. W. Xorr is  mas its aice president; that he  knew the corporate seal 
of the company, and that the same n a s  attached to said deed by said 
Xorris, its vice president, under the authority of the board of directors, 
and that the same was signed by said Morris under like authority, and 
that under the same authority he  signed his name in  attestation thereto. 

That  said Morris signed said instrunlent in  his presence. 
(208) Under the rule laid down in the case above cited, we are unable 

to see why the above certificate is not a substantial compliance 
with the requirements of the Revisal. 

The objection to the probate of the deed by Chambers, justice of peace. 
is equally without merit. 

H e  swears that  he was then acting as a justice of the peace; and if so, 
his acts would be effectual as an  officer de fac fo ,  although not an officer 
cle jure (Hughes  v. Long,  119 N. C., 5 2 ) ,  and i t  is ~ i ~ e l l  settled that where 
the incapacity of an cfficer mho takes a probate does not appear on the 
record, as in  this case, one who takes under the grantee gets a good title. 
Blanton  v .  Bostic,  126 K. C., 421. 

The point made in the brief of appellant, that  there is no evidence 
that  the defendants xvere in possession of the laad, is met by the allega- 
tion of possession in the complaint, which is not denied in the answer. 

The  exceptions to evidence require no discussion, and they do not 
seem to be relied on in the brief. 

K O  sufficieiit excuse is presented for the delay in prosecuting the rights 
of the defendant under their bond for title, and the equity is barred upon 
the admitted facts. 

No error. 

Cited: Ferebee v. Sawyer, 1 6 i  N.C. 204;  Hardware Co. v. Buggy CO., 
170 X.C. 301 ; Bailey 7;. Hassell, 184 N.C. 4 5 6 ;  B a n k  v. Tolbert ,  192 
N.C. 131. 
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EDJIOND SNOWDEN r. 6. ;\I. BELL. 

(Filed 18 February, 1914.) 

Limitation of Actions -Adverse Possession - Evidence - Landlord and 
Tenant. 

Where acl~erse possessioil is relied on to establish title, directions of the 
party to his tenants to use the land is some evidence thereof. See s. c., 
1.50 S. C., 500. 

APPEAL by defendant from Bragow, J., at September Term, 1913, of 
CURRITUC~.  

This is an  action to establish the right to use a certain lane, dehcribed 
in  the complaint, and to restrain the defendant from obstructing the 
same. 

At the conclusion of the evidence the defendant nlored for judg- (209) 
ment of nonsnit, which mts refused, and he excepted. 

There was a verdict and judgment in fayor of the plaintiff, and the 
defendant appealed. 

Ehringlzaz~s and Snzall and E. F. Aydleft  for plaintif. 
Pruden & Prziden and 8. R ~ o z L ' ~  Xhepherd f o ~  defendant. 

PER CCRIAM. This is the second appeal in this action. On the first 
appeal, which is reported in 150 N. C., 500, we held that i t  TTas error to 
instruct the  jury to answer the issues in faror  of the plaintiff if they 
believed the eridence, but after discussiiig the facts necessary to consti- 
tute an  adverse user, we said: "Applying these principles, we are of 
opinion that the plaintiff introduced eridence of an adverse user for 
more than twenty years, which entitled him to have his case submitted 
to the jury, but that it was not of such conclusive character as to x~arrant  
a peremptory instruction in favor of the plaintiff." 

The evideme in  the two records is practically the same, and adhering 
to our former dezision, the ruling on the motion for judgment of nonsuit 
must be affirmed. 

The exceptions to the admission of evidence are without merit. I t  was 
competent to prove that  the plaintiff directed his tenants to use the lane, 
as some evidence of an  adverse user under claim of right. 

No error. 

Cited:  Weaver v. Pitts, 191 N.C. 748. 
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FRAR'K BODDIE ET AL. V. WILLIAM ARRINGTON, EXECUTOR. 

(Filed 18 February, 1914.) 

Contracts-Compensation by Will-Services Fkndered Deceased. 
In this action to recorer of the executor for the services rendered the 

dec~asrd nnder an alleged contract that the testatrix mould provide com- 
pensation for the plaintiff in her will, the complaint is held to be suffi- 
ciently comprehensive. 

(210) APPEAL by defendant from Connor, J., at Noven~ber Term, 
1913, of XASH. 

This is an action to recover the value of services rendered by the plain- 
tiff to the testatrix of the defendant under a contract, as alleged, that 
the said testatrix would provide compensation for the plaintiff in her 
will, if she remained with her until she married. 

There was a verdict and judgment for the plaintiff, and the defendant 
appealed. 

B u n n  ctZ Spruill for p la in t i f .  
Finch ctZ Vaughan and Jacob Battle for defendant. 

PER CURIA~I.  We are of opinion, under the liberal construction of 
pleadings, which prevails with us, that the complaint is sufficiently com- 
prehensive to cover a contract made after the plaintiff began to live with 
the testatrix of the defendant; and with this question eliminated, the 
controversy resolves itself into one of fact, which has been settled by the 
verdict of the jury upon competent evidence. 

No error. 

(Filed 25 March, 1914.) 

UTills--Wife a Beneficiaxy-Undue Influence-Presumptions. 
Where the wife is the beneficiary under a mill sought to be set aside for 

undne inflnence, the principles announced In  re Everett's Will have no 
application. 

APPEAL by caveator from Cooke, J., at December Term, 1913, of 
WAKE. 

Issue of devisavit vel non. This issue was submitted: ('1s the paper- 
writing being propounded, and every part thereof, the last will and 
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testament of W. W. Cooper, deceased?" and was answered by the jury in 
the affirmative. 

The  caveator appealed. 

J o h n  W.  Hinsdale ,  Jr., for propounders. 
R. C. S t rong  for caveator. 

PER CURIAX. The  assignments of error relate to the charge of the 
court. We have examined the charge, and find no substantial error that  
in our opinion necessitates another trial. 

The  position of the learned counsel for  caveator that  the burden of 
proof under the facts of this case is on the propounder, the n i fe  of the 
testator, to rebut the presumption of undue influence, is untenable. 

"The fact that  a man bequeaths his estate to his wife, excluding his 
. lon children and other relatives, is absolutely immaterial upon the quezt' 

of undue influence. The silent influence of affection and respect, aug- 
mented by the tender and kindly attention of a faithful wife, cannot be 
regarded as in  any sense undue influence." Underhill on Ti l l s ,  212; 
I n  re Peterson, 136 N .  C., 28. 

The Evere t t  case, 153 N .  C., 86, has no application here, where the 
wife is the beneficiary. 

N o  error. 

C i t e d :  In re Brad ford ,  183 N.C. 7 ; In re  W i l l  of Ball, 225 N.C. 96. , 

a. F. MOORE ET -41,s. v. COOPER MOSUMENT COMPANY. 

(Filed 1 Al~ril, 1.914.) 

1. Injunction-Restraining Order-Act Committed-Appeal and Error. 
The correctness of a ruling dissolving a restraining order will not be 

considered on appeal when it is made to  appear that the act sought to be 
restrained has been committed. 

2. Inj unction-Restraining Order-Trials - Final Judgment - Courts - 
Terms. 

The sufficiency of the complaint will only be considered in determining 
the right to a restraining order, when the controversy is not before the 
court on its merits, and the action may not be dismissed by Enal judgment 
until the trial, and, except by consent of the parties, this must be in term 
of court of the county wherein the action is pending. 



I N  T H E  S U P R E M E  COURT. [I66 

(212) APPEAL by plaintiffs from order of Rountree, J., given at  
chambers, 24 November, 1913. 

This is a n  action commenced in the Superior Court of FENDER COUNTY 
to prevent the  erection of a Confederate monument at  the intersection of 
Fremont and Wright streets in  Burgaw upon the ground that  i t  would 
be a n  obstruction in the streets. 

The plaintiffs obtained a temporary order restraining the erection of 
the monument, which was returnable and was heard in  Columbus 
County. 

At the hearing the temporary order mas dissolved, and the action dis- 
missed, and the plaintiff excepted and appealed. 

I t  is admitted that since the dissolution of the restraining order the 
monument has been erected. 

J.  D. Bellamy and J .  T .  Bland for plaintiffs. 
Robert Ruark, E. L. Larkins, Stevens & Beasley, John J .  Best, and 

A. XcL.  Graham for defendants. 

PER CURIAX. As the monument has been erected, the Court will not 
entertain an  appeal to determine the correctness of the ruling dissolving 
the restraining order. Harrison c. Xew Bern, 148 K. C., 315 ; Pickler v. 
Board of Education, 149 N. C., 221 ; Wallace c. Wilkesboro, 151 N. C., 
614. 

We think, however, there is error in  dismissing the action arid entering 
final judgment a t  the hearing in Columbus County. 

The merits of the action were not before the court, and the sufficiency 
of the complaint could only  be considered in determining the right to the 
restraining order. 

The final judgment, except when hearings are elsewhere by consent, 
should be rendered in  the county where the action is pending and in 
term. Hami1to.n v. Icard, 112 N. C., 589. 

Xodified and affirmed. The plaintiffs will pay the costs. 

Citrd: Xilpatrick v. Harvey, 170 S . C .  668; I n  re Parker, 177 N.C. 
468; 8. c. Xcott, 182 X.C. 882; Edwards u. Comrs., 183 N.C. 61 ; Grif- 
fith v. Board of Education, 183 X.C. 409; Davenport v. Board of Edu- 
cation, 183 N.C. 577; Galloway v. Board of Education, 184 N.C. 248; 
Tobacco Grozcers dsso. v. Pollock, 187 N.C. 413; Granthanz v. Nun11 
188 N.C. 242; Boyd v. Brooks, 197 N.C. 648; Glenn v. Culbreth, 197 
K.C. 678 ; Board of Education 21. Comrs. of Johnston County, 198 N.C. 
431; Rousseau v. Bullis, 201 N.C. 14;  Cahoon 2;. Corrzrs. of Hyde County, 
207 X.C. 49 ; Groves v. iVcDonakd, 223 N.C. 141. 
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HAWKINS v. TELEGRAPH Co. 

PETER H A W K I N S  v. WESTERN UxION TELEGRAPH COMPANY. 

(Filed 1 April, 1914.) 

Appeal and Error-Docketing Transcript-Rules of Court. 
For an appellant to be entitled to hare his case heard in the Supreme 

Court as a matter of right, he must conform to the rules and regulations 
respecting appeals (164 N. C., 544) ; and when he has failed to file his 
transcript in the Supreme Court by Tuesday preceding the week of the call 
of his district (Rule B ) ,  and the appeal has been dismissed (Rule 17), his 
motion to reinstate (Rule 18) will be denied. 

FROM CRAVEN. KO transcript sent to reporter. (213) 

D. L. W a r d  for plainf i f f .  
X o o r e  & D u n n  for defendant .  

PBR C ~ R I A J L  This cause was tried a t  January  term of Craven, begin- 
ning 5 January,  1914. From the verdict and judgment the defendant 
appealed. Gnder Rule 5 of this Court, 164 N. C., 540, the transcript of 
the record should have been docketed by Tuesday of the meek preceding 
the call of the F i f th  District, to which it belonged, tha t  is, on or before 
24 February, 1914, and if not docketed a t  that time the appellee had a 
right to docket the clerk's certificate and dismiss under Rule 17 a t  any 
time thereafter during the term (16-1 -1'. C., 544), prorided the motion 
was made before the appellant docketed his appeal. The appellee filed 
his  motion to that  effect on Monday, 2 Xarch.  The appellant docketed 
his record on 3 March, and on call of the docket on Tuesday, 3 March, 
the cause was accordingly dismissed. 

This  is a motion to reinstate said appeal, upon notice given under 
Rule IS. The right of appeal, a s  we have often held, is not an absolute 
right, but must be exercised in  accordance with the rules and regulations 
prescribed. 

This subject is fully discussed and settled in erery aspect by the 
opinion and decision in V i v i a n  v. Mifche l l ,  144 N.  C.,  472, in which the 
Court cites, among other cases, Harr i son  v. H o f ,  102 N. C., 25;  
Jones  v. Ashevi l le ,  114 N. C., 620; Pain, v. Cureton,  ib., 606; (214) 
Mortgage Co. v. L o n g ,  116 N.  C., 77; Barber  v. Jusi ice ,  138 N. C., 
20;  Cmddoch: v. Barnes ,  140 N .  C., 427; Gczart  v .  Assurance Co., 142 
IS. C., 523; and the Court added: "The decisions to  this effect h a ~ e  been 
uniform and so often repeated that  of late years the Court has usually 
contented itself by following the precedents, without opinion, by a per 
curiam order." This course has usually been followed since, though 
that  case was cited and approved in opinions in h n e y  v. X a c k e y ,  144 
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N. C., 631, and in Truelove v. Norris, 162 N.  C., 757; Hewitf v. Beck, 
ib., 759. I n  the latter case, as in this, the appellant sought to excuse 
himself because there had been delay in "settling the case," without any 
fault on his part. But the Court held, in accordance with our uniform 
decisions, that in such case it is the duty of the appellant to docket the 
transcript of the record proper, in the proper time, to get a foothold in 
this Court, and only when that is done can he ask for a certiorari to 
procure the transmission of the '(case on appeal," when it has not been 
sent up by reason of the delay of the judge in  settling the case on appeal, 
or for other cause not attributable to the laches of the appellant. I n  
Burrell v. Xughes, 120 N. C., 277, it is said, citing many cases, ('There 
are some matters ~ ~ h i c h  should be deemed settled, and this is one of 
them." This case has been often cited since. See Anno. Ed. 

The motion to reinstate is denied. 
Motion denied. 

Cited: Transportation Co. 1 ~ .  Lumber Co., 168 X.C. 61; Land Co. v. 
il/lcKay, 168 N.C. 85; Carroll v. Mfg. Co., 180 X.C. 661; Cox v. Kin- 
ston, 217 N.C. 397. 

J. E. LL4THAM r. 3. E. FIELDS ET AL. 

(Filed la '  April, 1914.) 

Appeal and Error-Second Appeal-Same Exceptions. 
Where a case has been tried in the Superior Court in accordance with a 

decision therein rendered on a former appeal, exceptions therein taken mill 
not again be passed upon by the Supreme Court on a second appeal. 

(215) APPEAL by defendants from Lane, J., at January Term, 1914, 
of GUILFORD. 

King c6 Kimball and Thomas S. Beall for plaintif. 
Thomas C. Hoyle, R. CT. Struclu:iclc, and T .  J .  Jorris for defendant. 

PER CURIAN. This is the third appeal in this case. 160 N. C., 335 ; 
163 N. C., 356. h close examination of the evidence taken at  the last 
trial satisfies us that there was ample proof of the fact that John D. 
Turner was acting for J. E. Field & Son in selling the cotton to plain- 
tiff, and not for himself, and that the sale was made by J. E. Field & 
Son to plaintiff, through J. D. Turner. There was strong oral and 
documentary evidence of this fact, which mas properly left to the jury. 
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That  was the main question in controversy. The evidence now before us 
is substantially the same as that  considered by the Court i n  the other 
appeals, the difference, if any, being in  favor of plaintiff, appellee. 
When this is  the case, we follow the former decision, which cannot be 
reviewed by another appeal. Carson v. Inrurarzce CO., 165 K. C., 135; 
Bank v. Furniture Co., 120 N. C., 475. The case mas tried in strict 
accordance with our opinions in those appeals, and therefore there is no 
ground for  reversal. There must be an end of litigation somewhere, 
and this cannot  be accomplished and nothing mould ever be settled if by 
successive appeals parties are permitted to revive the same questions 
already decided. The jury have found that Turner mas acting as 
defendant's agent, upon sufficient evidence of the fact, and the judgment 
on the rerdict will not be disturbed. 

No error. 

ALICE J. WXTKINS v. ROBERT L. LAWSON. 

(Filed 22 April, 1914.) 

1. Appeal and Error-Assignments of Error-Appellant's Brief-Rules of 
court. 

Statements made in nppellant's brief, that he has ten assignments of 
error and insists upon them all, do not come within Rule 34 of the Supreme 
Court, and they will not be considered : the requirements being that there 
must be some reason or argument in their support set out in the brief. 

2. Slander-Separate Charges-Separate R,ecovery-Trials-Instructions. 
Where there are several and distinct actionable charges in the complaint 

made aqainst the defendant in an action for slander, and not dependent 
on each other, with evidence tending to support them all, it  is not error for 
the court to charge the jury that the plaintiff may recover damages should 
he establish either of the charges. 

APPEAL by defendant from Cooke, J., at  Spring Term, 1913, of (216) 
STOKES. 

This is an  action to recover damages for the speaking of certain 
slanderous words. The  jury returned the following verdict: 

"1. Did the defendant falsely speak of the plaintiff that  she, meaning 
the plaintiff, had stole things from the stores around here, and mere the 
words uttered in the hearing of other persons, as alleged in  paragraph 2 
of the complaint ? Answer : 'Yes.' 

"2. Were such words spoken by the defendant with malice against the 
plaintiff ? -Inswer : 'Yes.' 
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"3. Did the defendant falsely speak of the  plaintiff that she, meaning 
the plaintiff, 'is a thief, and I can prove i t ;  she has been in the habit of 
stealing goods from the stores in  this neighborhood, going to stores 
pretending to buy, and stealing goods from the stores and going off 
without paying for them,' and were such words spoken in the hearing of 
other persons, as alleged in  article 3 of the complaint? Ailsmer : 'So.' 

"4. Were such words spoken by the defendant maliciously? Ans-vc-er : 
(No.' 

(217) " 5 .  Did the defendant, in the hearillg of other persons, falsely 
speak of the plaintiff, 'She has forged due-bills7? Answer: 'Yes.' 

"6. Were such words spoken maliciously? Xnsn-er : 'Yes.' 
"7. Did the defendant, i n  the hearing of others falsely speak of and 

concerning the plaintiff that she had sold 4 bushels of corn for 5, 
meaning and illtending thereby to charge that she, the plaintiff, pur- 
posely, by false n~easure, sold for 5 bushels of corll only 4 bushels, and 
intending and knowing that  the persons so standing around and hearing 
the words should so understand that  significance of the words? Anm-er : 
'Yes.' 

"8. Were the words spoken maliciously? Answer : 'Yes.' 
"9. What  damages, if any, is the plaintiff entitled to recover of the 

defendant ? Anm-er : '$225.' " 
Judgment was rendered in  favor of the plaintiff, and the defendant 

excepted and appealed. 

J .  W .  Hall, Watson, Buxton & Watson, Benbow & Hall, M7inston 
& Biggs  for p la in f i f .  

J .  D. Iiurnphre?ys and Jones & Patterson for defendant. 

PER CURIAM. I t  is provided in the Rules of Practice in this Court, 
No. 34, that exceptions in the record by appellant, "in support of which 
no reason or argument is stated or authority cited, will be taken as 
abandoned by him," and applying the rule, me must decline to consider 
the statement in  the brief filed, that "the defendant has ten assignments 
of error, all of which he  insists upon in this Court." 

The only exception d i m m e d  is to the charge of his Honor that the 
plaintiff would be entitled to recover damages if she established either of 
the charges made in the complaint, and in  this there is no error. 

The charges are distinct and separate, and the establishment of one in  
no way depended on the other. 

No  error. 

Cited: Guano Co. v. Mercantile Go., 168 N.C. 225. 
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JAMES SETILLE, ADMIXIST~AT~R OF SAMUEL B. NEVILLE, v. W. R. 
BOSSAL alvo A. R. CLOUD, TRADING AS BONSAL R CO. 

(Filed 22 April, 1914.) 

1. Master and Servant-Trials-Gravel Pit-Supports-Negligence-Evi- 
dent-Nonsuit. 

The plaintiff's intestate, an employee of the defendant, was a t  work in 
the latter's gra7-el pit. under the sugerrision of their manager and with 
the manager's knowledge of the fact. The manager caused a bank of dirt 
which acted as a brace a t  the base of the gravel embankment to be removed 
without prouiding any support to take its place, and the grarel conse- 
quently rolled down upon the intestate and killed him. In an action by the 
intestate's administrator to recover damages for his death, alleged to have 
negligently been caused by the defendant, it  is held that this was evidence 
of negligence. and the defendant's motion as of nonsuit mas properly denied. 

2. ?+faster and Servant-Dangerous Employment-Assumption of Risks- 
Master's Negligence-Konsuit. 

Whatever is necessary for the servant to do in the course of his employ- 
ment is incidental thereto and a part thereof, and the servant assumes the 
risk of the dangerous character of his duties when the emplorment is a 
dangerous one; bnt where an injury is directly caused to the sen-ant by 
a negligent act of the master or another employee in a superior capacity, 
in connection mito the work, the master is responsible. 

APPEAL by defendant from Devin, J., at  December Term, 1913, (218) 
of ORANGE. 

Ciri l  action. These issues were submitted to the jury:  
1. Was the plaintiff's intestate killed through the negligence of the 

defendants, as alleged in the complaint? Answer: Yes. 
2. Did the plaintiff's intestate assume the risk, as alleged in the 

answer ? Answer : Xo. 
3. What sum, if any, is the plaintiff entitled to recover? Answer: 

$1,300. 
F rom the judgment rendered, the defendants appealed. 

Fmnk Illlash, 8. X .  Guttis, and V .  8. Bryant for plaintif. 
P. P. Hobgood, Jr., for defendant. 

PER CURIAM. The motion to nonsuit was properly overruled. The 
evidence tends to prove that  the plaintiff's intestate was employed 
by the defendants at work in a gravel pit, and was killed by the (219) 
dirt piling u p  over him, caused by a cave-in; tha t  the conditions 
there were such that  there Tvas a high bank, the plaintiff contends, 18 to 
possibly 20 feet high, perpendicular; that he mas employed in working ill 
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connection with a steam shovel that  was excavating a t  this place; that 
there was a t  the base of this bank of earth or well a certain amount of 
earth along i t s  base which, as the plaintiff contends, acted as a brace to 
i t  a t  the base, which extends up to some 4 or 6 feet, and that  in proceed- 
ing with their work of excavating this earth, and while the plaintiff's 
intestate, Sam Neville, was in a position of danger, they excavated or 
removed this earth a t  the base of this va l l ,  and that  this acted as a 
support to the wall, and that when it was removed, and by their act in 
removing it, the earth in  the bank of earth crumpled or caved in and fell 
upon Sam Neville and caused his  death, and that  his death was due to 
the negligence of the defendants in removing this without any other 
protection. 

The work was being done under the management of one Stowe, who, 
about three hours before the cave-in, ordered the plaintiff's intestate to  
work a t  that  place. The evidence shows that  Stowe was in  and out of 
the pit all the time, and knew of the conditions. 

I t  is a fa i r  inference from the evidence that  Stowe took no precautions 
to prerent a cave-in before the supporting bank of dir t  was removed. I t  
was the duty of Stowe to take such precautions a s  the situation per- 
mitted, so as to prevent injury to his subordinates when the bank of dir t  
at the base of the pit  was removed; ordinary prudence dictated it. 

Upon the second issue his Honor charged : "A servant assumes all the 
risks and dangers incident to his employment. H e  does not assume a 
risk or danger growing out of the master's aegligence. Whatever is  
necessary to be done in  the work in which the servant is engaged is 
incident to the servant's employment, and whatever risk or danger 
attaches to it, or necessarily grows out of it,  he assumes." 

This is in accord with the decisions of this Court. 
Upon a review of the record, we find 
No error. 
Cited: X a c e  v. Xineral Co., 169 N.C. 149; O ' S e a l  v. Jones, 199 N.C. 

653. 

(Filed 22 April, 1914.) 

Processioning-Trials-Issues of FacGJudgmenLDirec t ion  to Surveyor. 
In this proceeding for processioning lands the questions involved are 

issues of fact found by the jury under correct instruction of the court as  to 
the law thereon; and the judgment rendered according to the verdict, and 
directing the surveyor to run and mark the line thus ascertained, is held 
no error. 

204 
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APPEAL by defendant from Adams, J., at August Term, 1913, (220) 
of UNION. 

This is a processioning proceeding. Upon the finding of the jury in 
response to the issue submitted the court rendered judgment as follows : 

This cause coming on to be heard and being heard before the under- 
signed judge and a jury a t  the August Term, 1913, of Union Superior 
Court, and the jury having found that the true dividing lines between 
land of plaintiff and the lands of defendants are: first. from the stone 
at  ''2" on the map, plaintiff's second corner, N. 88.50 W. 10.60 chains 
to a large white-oak stump marked "Z" on the map; and, second, from 
the said large white-oak stump marked "Z" on the map S. 23 E. 23.68 
chains to a stake driven down by H. 11. Lilly, surveyor, near a pine- 
stump hole, said stake being driven down at the Tomberlin line, and 
indicated by the point "10" on the map: 

I t  is adjudged that the said lines as above described are the true divid- 
ing lines between the land of plaintiff and the lands of the defendants, 
and i t  is ordered that H. M. Lilly, surveyor, run and mark said lines, 
setting up permanent monuments of boundary at the corners. 

And it is ordered and adjudged that the plaintiff recover of the 
defendants his costs in this action to be taxed by the clerk of the court. 

W.  J .  AD AN^, 
Judge Presiding. 

The defendant appealed. 

Adams, Armfield (e. Adams, Stack R. Parker for plaintiff. (221) 
Manning (e. Kitchin, Redwine & Sikes for defendant. 

PER CURIAM. We have carefully considered the eighteen assignments 
of error set out in the record in this case, and are of opinion that they 
are without merit. The contro~ersy between the parties is practically 
one of fact as to the location of certain division lines between their lands, 
and in the determination of the matter we find no substantial error com- 
mitted by the trial judge which necessitates another trial. 

No error. 
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SGPREME COUNCIL A. A. S. R. v. GRAND LODGE O F  A. 5'. AND A. M. 
O F  N O R T H  CAROLISA. 

(Filed 22 April, 1914.) 

1. Appeal and Error-Pleadings-An1endn1ents-F'ragmentary appeals. 
An appeal from an order of the lo>\-er conrt permitting an amendmelit 

to a pleading is premature and will be dismissed in the Supreme Court. 

2. Actions-Pleadings-Amendn~ents-Sew Cause of Action-libel-Boy- 
cott-Appeal and Error. 

A new and distinct cause of action is not allowable by amendment to the 
complaint, and where the original complaint alleges a cause of action for 
libel, it may not be amended so as to maintain an action for damages aris- 
ing from an alleged boycott by the defendant; for if the amendment be for 
the pnrpose alone of showing malice, it  was unnecessary, and if relied on 
as a cause of action it mas not permissible by amendment. 

C L A R T ~ ,  C. J., did not sit on this case. 

APPEAL by defendant from Lane, J., a t  Norember Term, 1913, of 
FORSYTII. 

This is an  action to recover damages for an  alleged libelous publication 
of date 14 January,  1909. 

( 2 2 2 )  At the trial term the plaintiff moved to amend the complaint 
theretofore filed, which declared upon the publication, by alleging 

that  the defendant declared a boycott against the plaintiff i n  the Spring 
of 1908. 

H i s  Honor denied the motion as  matter of law, and the plaintiff 
excepted and appealed. 

Lindsay Patterson for plaintiff. 
S. M.  Gattis, Alexander, Parm'sh $ K6rner, and A. R. Andrew, Jr., 

for defendant. 

PER CURIAX. The position taken in the defendant's brief that the 
appeal is premature must be sustained. Goodwin ?I. Fertilizer Works, 
123 N. C., 162. 

I f  we were to hold otherwise, parties could appeal from every adverse 
ruling in the  Superior Court, with the result that  the docket of this 
Court would be incumbered with unnecessary matter, the costs to liti- 
gants greatly increased, and trials needlessly delayed. 

An  exception ought to have been entered and the trial proceeded with. 
We are, however, of opinion that  the motion to amend was properly 

denied. 
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I f  the facts alleged therein are competent against the defendant as 
evidence of malice, they may 'be offered under the allegations of the 
original complaint; and if relied on as a cause of action, they introduce 
a new and distinct cause of action, which is not permissible, when 
resisted. McNair v. Buncombe County, 93 N.  'C., 364; Clendennin v. 
Turner, 96 N.  C., 416. 

Appeal dismissed. 

CLARK, C. J., not sitting. 

W. H. ROONE v. HIRAM JONES AND W. A. J. CHEEK. 

(Filed 29 April, 1914.) 

APPEAL by plaintiff from Devin, J., at December Term, 1913, (223) 
of ORANGE. 

This is an action to recover a mule, and from a judgment in favor of 
the interpleader, Cheek, the plaintiff appeals. 

John W. Graham f o r  plaintiff. 
Prank Nash, Manning, Everett & Kitchin for interpleader. 

PER CURIAM. The plaintiff claims under a mortgage executed by 
Hiram Jones, and the interpleader by purchase from the same party, 
and the real controversy is one of fact as to whether the mule bought is 
the one described in the mortgage. 

This has been settled against the plaintiff by the verdict, and we find 
no error in the trial justifying a reversal of the judgment. 

No error. 

J. &. A. MICHAEL v. J. L. LEACH. 

(Filed 13 May, 1914.) 

1. Malicious Prosecution-Trials-Evidence-Nonsuit. 
In an action for damages for malicious prosecution, where it is admitted 

that the defendant procured a warrant for the arrest of the plaintiff upon 
the charge of embezzlement, that the plaintiff was acquitted, and there was 
evidence of the want of probable cause, as well as malice on the part of the 
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defendant in thus acting, a judgment as  of nonsuit upon the evidence will 
be denied. 

2. Malicious Prosecution-Execution Against Person-Trials-Nonsuit. 
Where an action for damages for malicious prosecution alleges "an injury 

to the person or character" of the plaintiff, and upon the evidence the jury 
have answered the issues in the plaintiff's favor, a judgment is not held for 
error that execution issue against defendant's property, and if returned 
unsatisfied in whole or in part, then, upon motion of plaintiff, execution 
issue against the person of defendant, for the statute, Revisal, 727, gives 
the plaintiff this right of execution against the person of the defendant 
without incorporating it in the judgment. 

(224) APPEAL by defendant from Cline, J., at the Janua ry  Term, 
1914, of MCDOTVELL COUNTY. 

This is a civil action. 
These issues were submitted to the jury:  
1. Did the defendant, J. L. Leach, cause the arrest and prosecution of 

the plaintiff, J. Q. A. Michael, upon the warrant and indictment referred 
to in pleadings? Answer: Yes. 

2. Was the same done without probable cause? Answer : Yes. 
3. Was the same done with malice? Answer: Yes. 
4. H a s  the criminal action terminated? *4nsmer : Yes. 
5. What  damages, if any, has the plaintiff sustained thereby? 

Answer : $2,000. 

C. C. Lisenbee, Pless & Winborne for the plaintif. 
C. L. Whitener, W .  A. Self for the defendant. 

PER CURIAM. We have exanlined the several exceptions relating to 
the evidence, and find them to be without merit. 

The  motion to nonsuit was properly overruled. I t  is admitted that 
the defendant procured a warrant  in the county of Catamba, charging 
the plaintiff with feloniously embezzling $31, and that  said cause was 
removed to McDowell County and tried, and that the plaintiff was 
acquitted. 

There is sufficient evidence of a want of probable cauqe as well as of 
malice to warrant  the judge in refusing defendant's prayers to  direct the 
jury to answer the second and third issues No. 

We have examined the charge carefully and find i t  free from error. 
I t  is  a full, accurate and fa i r  presentation of the case to the jury. 

The defendant excepts to this part  of this jud,gment: "It further 
appearing that  lack of probable cause and malice of defendant 

( 2 2 5 )  were alleged in  the complaint, and that  said wrongs resulted in  
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WILSON v. LUMBER Co. 

in jury  to the plaintiff's character, and the jury having answered 
the foregoing issues as shown herein: I t  is further adjudged that  execu- 
tion issue against the property of the defendant, as provided by law, and, 
if returned unsatisfied in whole or in part, then, upon motion of plaintiff, 
execution against the person of the defendant may be issued as provided 
by law in  such cases." 

The  ancillary proceeding of arrest and bail, as well as final execution 
against the person, is allowed under Revisal, 727, where, as in this case, 
(( the action is for an  in jury  to  person or character." 

Section 625 of Revisal awards an execution against the person after 
execution against property has been returned unsatisfied in whole or in 
part .  

Bu t  no execution shall issue against the person of a judgment debtor 
unless an  order of arrest has been duly served; "or unless the complaint 
contains a statement of facts showing one or more of the causes of arrest 
required by law, whether such statement of facts be necessary to the 
cause of action or not." Ledford c. Emerson, 143 K. C., 529. 

The  complaint in this case sets out all the necessary facts constituting 
a cause of action for in jury  to person and character. The proper findings 
to establish such cause of action have been made (by the jury. 

The  plaintiff, under such allegations and findings, will be entitled to  
an  execution against the person without incorporating i t  in the judg- 
ment, for the statute awards such relief  here the execution against 
property fails to discharge the judgment. 

N o  error. 

Cited: Ledford v. Smith, 212 N.C. 453. 

DVANDER WILSON v. THE EUREKL4 LUMBER COMPANY. 

(Filed 13 May, 1914.) 

Trials-Negligence-Nonsuit. 
In this action to recover damages of tine defendant it appears that plain- 

tiff, 5 or 6 years old, was injured while a t  play with other children, jump- 
ing from a heavy iron tank lying on defendant's yard. Held,  the judgment 
of nonsuit entered in the lower court will not be disturbed, it appearing 
that an injury of this character could not have been reasonably anticipated, 
so far as the record discloses. 

APPEAL by plaintiff from Webb, J., at  September Term, 1913, (226) 
of LINCOLN. 

209 
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Civil action to recover damages for injuries caused by alleged negli- 
gence of defendant company. 

On motion duly entered, there mas judgment of nonsuit, under the 
statute, and plaintiff, having duly excepted, appealed. 

A. L. Quickel  and  C.  A. Jones  for p la in t i f f .  
L. B. W e t m o r e  and C. E. Childs f o r  de fendan t .  

PER CURIAM. The proof sho~ved that  on or about 11 February, 1911, 
plaintiff, a child at that  time 5 or 6 years of age, playing on the yard 
of defendant company, was seriously injured while engaged in  clinybing 
u p  and jumping off a heavy iron tank lying on the yard. 

Although the testimony is set out with some fullness of detail, it has 
failed to apprise the Court of the character, shape, position, and placing 
of the tank v;ith sufficient definiteness to justify or permit the conclusion 
that  defendant conipany should be held responsible. I t  would seem 
rather to be one of those unfortunate incidents which the owners could 
not ha re  reasonably been expected to foresee from any facts observable 
by them. The cause having been dismissed on judgment of nonsuit, the 
disposition is not necessarily final, and plaintiff, if so advised and on 
fuller statement, may be able to present his case in a different aspect; 
but on the record as i t  nom appears me must hold that  there has been no 
error comnlitted and that  the judgment of nonsuit be 

Xfilrmed. 

GEORGE W. BOLICK v. J. T. CLINE. 

(Filed 13 May, 1914.) 

Blaster and Servant-Trials-Contributory NegIigence. 
I t  is held that this case mts correctly tried in the court below, the jury 

correctly instructed upon the legal principles involved, and that the injury 
alleged was not caused b ~ :  the defendant's negligence, but by plaintiff's 
inattention in operating a cotton gin. 

(227) APPEAL by plaintiff from Cl ine ,  J., at  November Term, 1913, 
of CATAWBA. 

ComciZZ & Y o u n t  f o r  p la in t i f f .  
A. A. W h i t e n e r  for defendant .  

PER CZTRIAM. Action to recover damages for injuries alleged to have 
been caused by defendant's negligence while plaintiff was operating his 

210 
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cotton gin. We hare  considered the case and the briefs and argument of 
counsel carefully, and find no  error. The cause was tried and decided 
according to principles settled by this Court, ~ ~ h i c h  lyere properly applied 
to the facts by the judge. Plaintiff's injuries were due to his own in- 
attention, and not to any fault of the defendant. 

No error. 

(Filed 6 3'Iay, 1914.) 

Appeal and EIT*OX*-Nonsuit-Trials-Evidence-Fx-agnentay Appeal. 

S n  appeal from a judgment of nonsuit taken upon the ruling of the trial 
court upon admissibility of eridence not deterniinatire of the controversy 
mill not be considered. Tester u. Hfg. Co., 131 N. C., 602, cited as con- 
trolling. 

APPEAL by plaintiff from H a d i n g ,  J., at  KOI-ember Term, 1913, of 
~IEGKLEIVBURG. 

This  is a n  action to have a trust declared, and to recover a lot (228) 
of Iand. 

Cpon an  adverse ruling as to the admissibility of certain evidence, 
not necessarily determinative of the action, the plaintiff submitted to 
judgment of nonsuit and appealed. 

T. 14'. Alexander  f o r  p l a i n t i f .  
ATo couizsel for de fendan t .  

PER CURIAM. The  appeal must be dismissed upon the authority of 
T e e t e r  v. M f g .  Co., 151 N .  C., 602, and the cases there cited. 

I f  parties were allowed to appeal whenever dissatisfied with a ruling 
upon evidence, the tr ial  of the cause upon its merits could be indefinitely 
postponed. 

Appeal dismissed. 

Ci ted:  H i l l  v. Clark ,  209 N.C. 368. 
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IDA LATTA v. CHARLES U. NICHOLS. 

(Filed 15 April, 1914.) 

Held, this controversy involved issues of fact, and there is no error. 

APPEAL by plaintiff from Peebles, J., at  l l a y  Term, 1913, of ORANGE. 
Civil action tried upon these issues: 
1. I s  the defendant, Charles Nichds, indebted to the plaintiff, I d a  

Latta, and if so, i n  what amount? Answer : No. 
2. I s  the plaintiff, I d a  Latta, indebted to the defendant, Charles U. 

Nichols, and if so, in what amount ? Answer : Yes ; $55.29, with interest 
from 23 January,  1912. 

3. I s  the defendant, Charles U. Nichols, indebted to the interpleader, 
Richard Latta, and if so, i n  what amount? Answer: $20. 

From judgment rendered, the plaintiff appealed. 

(229) C. D. Turner for plaintif. 
8. M ,  Gattis for defendant. 

PER CURIAM. We have examined and considered the eight assign- 
ments of error set out i n  this record, and pressed upon our attention in 
the brief and argument of the learned counsel for the plaintiffs. The 
controversy appears to be one largely of fact, and we think is determined 
with substantial justice by the verdict of the jury. 

K'o error. 

TJWARRA MINING COMPANY v. CANDOR MINES COMPANY. 

(Filed 20 Alay, 1914.) 

Deeds and Convcyances-Disputed Lines-Evidence of Location. 
In passing upon the report of a referee to whom was referred an action 

involving title to adjoining lands of the parties litigant, there was evidence 
that the line called for in the plaintiff's deed and that in the defendant's 
derd were identical, and the finding of the trial judge, that the line between 
the parties should be varied to meet these descriptions according to the 
location testified by a witness, is held to be without error. 

CIVIL ACTION, tried a t  April Term, 1914, of MONTGOMERY, Harding, 
J., presiding, upon the report of a referee and the exceptions thereto. 
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MINING CO. 2). MIXES Co. 

The court made the findings of fakt embodied in the following judg- 
ment : 

1. That the beginning point in the land of the plaintiff is at a hickory, 
red oak and white oak pointers, in the line of J. C. Mosser &. Go., and 
running thence north 27 east 441 feet to a stake, center of road, Parson's 
line, Spanish oak and black-jack pointers; thence south 28% degrees 
east with road and Parson's line 300 feet to stake in road; thence south 
53 east with road and Parson's line 450 feet to stake in road; thence 
south 59 east with road and Parson's line 825 feet to rock, begin- 
ning corner of Parson's tract, and the corner of J. C. Mosser & (230) 
Go. 

That the last call in the land described above as set out in the deed is 
thence north 71% west with line of J. C. Xosser & Go., 1,246 feet to the 
beginning, containing 5 acres, more or less. 

2. That there is sufficient evidence to fix the last line in the deed to 
the plaintiff, other than north 71% west with line of J. C. Mosser & Go. 

3. That the evidence of P. E. Barber as to the following question and 
answer is competent: "What is the true direction from that rock corner 
to the fore and aft tree?" Answer: "North 73 degrees and 47 minutes 
west." 

The defendant in apt time objected to the competency of the fore- 
going question and answer. The objection overruled, and the defendant 
excepts. 

4. That the true boundary linc Sctmreen the plaintiff and defendant 
is a straight line running from the rock referred to as the northeast 
corner of the defendant's land and the southeast corner of the plaintiff's 
land to the beginning, referred to i11 the first finding of fact as the 
hickory, red oak and white oak pointers, on the line of J. C. Mosser 
& Go. 

5 .  That the true course of said line is north 73 degrees and 47 minutes 
west. 

6. That the evidence of the reputation of the location of the J. C. 
Mosser R. Co. line and the Dempsey Pittman line is competent, and the 
defendant objects in apt time. Objection o~erruled, and defendant 
excepts. 

The court adopts the conclusions of law of J. A. Spence, referee, and 
affirms the same as the judgment of this conrt. To the foregoing find- 
ings of fact and conclusions of law the defendant in apt time excepts. 

From the foregoing findings of fact and conclusions of law it is, 
therefore, ordered, adjudged, and decreed that the plaintiff is the owner 
of the land described in the complaint hereinbefore set out, as described 
therein, except as to the last line, and that the last line in said descrip- 
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tion runs as the true line from the rock a t  the northeast corner of de- 
fendant's land and the southeast corner of the plaintiff's land, north 

73 degrees and 47 minutes rilest to the hickory, red oak and white 
(231) oak pointers, in the line of J. C. Mosser & Co., referred to in  the 

deed to the plaintiff as the beginning corner. 
W. F. HARDING, 

Judge Presiding. 
The defendant excepted and appealed. 

Charles A. Armstrong, V .  L. Spence, ET. Qralnger Gaither for  
plaintif. 

Jerome & Price for  defendant. 

PER C u x ~ a x .  We think tha t  there is abundant evidence in  this case 
identifying the Mosser line, referred to in  the plaintiff's deeds, with the 
Dempsey Pi t tman line, referred to in  the defendant's deeds. The evi- 
dence also sustains the finding of fact that  the true location and direc- 
tion of tha t  line is 73 degrees 47 minutes west. 

The  line in  the plaintiff's deed, which adjoins the defendant's land, 
is the last call, viz.: "A rock, beginning corner of Parsons7 tract and 
corner of J. C. Xosser & Co.; thence north 71% west with the line of 
J. C. Mosser & CO. 1,246 feet to the beginning." 

The corresponding call and line in  the defendant's deed reads as 
follows: "From Dempsey Pi t tman corner, pine stump, three pine point- 
ers, thence with his line north 76 west 77 poles to a stake in his own 
line he purchased of L. Simmons." 

Under the evidence, therefore, we think his Honor was correct in 
holding that  the true location of the dividing line is with the Mosser or 
Dempsey Pi t tman line, and that the course must be slightly varied so as 
to run  tha t  line. 

T h e  judgment of the Superior Court is 
Affirmed. 

WAUSTVORTT-I LAxD COMPANY v. PIEDMONT TRACTIOK COMPANY. 

(Filed 27 May, 1.914.) 

Sew Trials-Evidence, Prejudicial-Appeal and Error. 
I t  is held. on consideration of this petition to rehear, that the decision 

heretofore filed is correct in holding that evidence of a substantive and 
material character had been admitted to the appellant's prejudice, and in 
awarding a new trial. 
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LAXD Co. v. TRACTION GO. 

Tillett & Guthrie, Maxwell cf2 Keerans, Cansler & Oansler for (232) 
petitioners. 

Osborne, Cbcke cf2 Robinson, Pharr & Bell for respondent. 

PER CURIAM. This is a petition to rehear. Upon the former hearing 
a new trial was ordered on account of the admission of certain evidence, 
and upon a more careful examination of a voluminous record me are of 
opinion the error in admitting this evidence was cured in the charge, 
except as to the evidence of the value of other property, which was not 
withdrawn from the jury. The learned counsel for the plaintiff contends 
that this evidence of the value of other property was only admitted on 
cross-examination for the purpose of testing witnesses for the defend an^, 
who had testified as to values; but this does not appear as to all of the 
evidence objected to. To illustrate: 

A. J. Draper, a witness for the defendant, testified as follows: "Yes, 
I am a director in the Traction Company. I have been through the 
Wadsworth property a good many times 011 the street car. I know what 
the Traction Company proposes to do. I do not think that its operations 
through the property would injure it. I do not think a few more trains 
one way or the other through that property would make any difference." 

Cross-examination: "Yes, I am also a director in the Stephens Com- 
pany. I t  is developing some very high-class residential property east of 
the city. I t  paid more than $200 an acre for 1,200 acres on the east side 
of Sugar Creek. I think we have a very beautiful piece of property out 
there. We have been laying sewerage and water lines and putting down 
bitulithic on the streets and sidewalks." 

Q. "And you have been selling those lots that you paid $200 (233) 
an acre for, at  about $5,000 an acre?" (Objection. Overruled. 
Exception by the Traction Company.) '($4,500 is the highest that I have 
heard of an acre." 

Adhering to our former ruling as to the admissibility of this evidence, 
the petition to rehear is dismissed. 

Petition dismissed. 

HOKE, J., dissents. 
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KORRIS MYERS r. NORFOLK AND WESTERN RAILWAY COMPANY. 

(Filed 20 May, 1914.) 

Railroads-Master and ServantTrials-Negligence-Moving Train-Con- 
tributory NegligenccQuestions for Jury. 

An inexperienced employee of a railroad company acted under the per- 
eniptor~ order of the defendant's vice principal, whom he was required to 
obey, in attempting to board defendant's moving freight train, to go to 
another station to get the company's mail, and was thrown beneath the 
train to his injury. field, the verdict of the jury awarding damages was 
rendered under competent evidence, and correct instructions of the court 
in relation to employee's acting nrithiu the scope of his duties and to the 
issue of defendant's negligence; and that the issue as to contrilbutory negli- 
gence conld not properly be answered in defendant's favor as a matter 
of law. 

APPEAL by defendant from Webb, J., a t  January  Term, 1914, of 
WILKES. 

This is a civil action for damages for personal injury received in the 
service of the defendant. 

These issues were submitted to the jury:  
1. Was the plaintiff injured by the negligence of the defendant? 

-4nsmer : Yes. 
2. Did the plaintiff, by his own negligence, contribute to his own 

in jury?  Answer: No. 
(234) 3. Did the plaintiff sign the release and receipt offered in evi- 

dence? Answer: Yes. 
4. Was the plaintiff induced to sign the release by the fraud and 

deceit of defendant's agent ? Answer : Yes. 
5. Was the plaintiff 21 years of age when he signed this release? 

Answer: No. 
6. What damage is  the plaintiff entitled to recover of the defendant? 

Answer : $1,800. 
There was a judgment for the plaintiff, from which the defendant 

appealed. 

Charles B. Spicer for plaintif. 
Watson, Buxton d2 Watson, W .  W .  Barber, Winston & Biggs for 

defendant. 

PER CURIAM. This case was before the Court and is reported in  
162 N. C., page 344, and in  the opinion in  that  case the general facts are 
stated. The case was then tried under the Employer's Liability Act, 
and this Court held that  the plaintiff was not engaged in interstate com- 
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merce. The cause was then tried under the law of this State, and from 
the verdict and judgment the defendant appeals, assigning numerous 
errors. 

We have examined with care the exceptions set out in the record to 
the reception and rejection of evidence, and also to the charge of the 
court, and we think the case was substantially tried under the well-settled 
principles of lam obtaining in this State. The motion to nonsuit was 
properly overruled. 

There were three questions presented: (1) Was the plaintiff an em- 
ployee, acting within the scope of his duty at  the time of the injury? 
(2 )  Was he injured by the negligence of the defendant? ( 3 )  Did he so 
contribute to his injury that the court can say as a matter of law that 
he is not entitled to recover? 

The plaintiff's evidence tends to prove that he was in the employ of 
the defendant to do whatever he was instructed to do-to work on the 
line of road, to run errands, go after the mail, tools, and other things; 
that he was under the control of Mr. Shaw, the foreman, and Mr. Line- 
berry, the assistant foremean; that on the particular Sunday when 
he mas injured he was instructed by Mr. Lineberry to go to (235) 
Naugatuck and get the mail for the Company; that he was in- 
structed to jump on a passing freight train; that he allowed two trains 
to pass by ~vithout catching them, and after being upbraided by Mr. 
Lineberry for not catching them, he was directed by Lineberry to catch 
a particular train passing the camp. being assured by him that it was 
safe to catch. 

I n  attempting to obey this command, he mas thron-n under the cars 
and his leg amputated. Upon these facts being in evidence, we think his 
Honor very properly overruled the motion to nonsuit. 

We cannot say that the plaintiff, as a matter of law, so contributed to 
his injury as to bar a recovery, although the evidence shows that he sus- 
tained the injury by attempting to board a moving train. We do not 
intend in any way to impinge upon the well-established principle laid 
down in Lambeth v. R. R., 66 N. C., 495; Burgin v. R. R., 115 N. C., 
673, and other cases, in reference to getting on and off moving trains. 
But in this case the evidence shows that plaintiff was a new hand, inex- 
perienced in railroading, and especially in boarding running trains, and 
the foreman knew it, and nevertheless peremptorily ordered plaintiff to 
board the train, and reprimanded him for not boarding the preceding 
train. Thus i t  mould appear that plaintiff acted under duress, fearing 
to disobey his superior's orders, who had the power to discharge him. 

Under the circumstances me think his Honor properly left the question 
of contributory negligence to the jury, applying the rule of the prudent 
man. 

217 
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Upon a review of the ~vhole record we are unable to see that  any sub- 
stantial error has been committed which warrants us in ordering another 
trial. 

N o  error. 

Cited: Ware v. R.R., 175 N.C. 503; Hill v. R.R., 180 N.C. 492;  
Robinson v. Ivey, 193 N.C. 812; Xmith v. Bitch, 196 K.C. 76. 

LEE HOOPER v. D. D. DAVIES a m  WIFE. 

(Filed 30 May, 1914.) 

Equity-Contracts-Specific Performance - Trials - Evidence -Balance 
Due-Judgments. 

In an action for specific performance of a contract to convey land, the 
sufficiency of the writing being admitted, with evidence tending to show 
the full compliance on the part of the plaintiff, and to the contrary, that 
full amount of payment had not been made thereunder, a judgment of 
nonsuit is improperly allowed; and should 011 the new trial it be ascer- 
tained that defendant's contention is true in this case, the decree should 
direct a conveyance upon the payment by the plaintiff of the balance ascer- 
tained to be due. 

APPEAL by plaintiff from Ferguson, J., at  October Term, 1913, of 
JACKSON. 

Civil action to enforce specific performance of contract to convey lands. 
On motion duly entered, there mas judgment of nonsuit, and plaintiff 

excepted and appealed. 

Alley, Buchanan d Leatherwood and  woor re d Moore for plaintiff 
Coleman C. Cowan for defendant. 

PER  CURIA^. BTe were not favored with an  argument for the appellee 
in the cause, but, on careful perusal cf the record, we fai l  to find any 
facts justifying the judgment of nonsuit. 

There was allegation, with evidence on par t  of plaintiff tending to 
show, that  i n  November, 1910, he made a contract with defendant D. D. 
Davies to buy a tract of land from him of 78 acres a t  the price of $1,000, 
$500 of which was paid down and $250 was to be paid 1 January,  1911, 
and the remaining $250 as  soon as the parties could have the land sur- 
veyed; that  some time thereafter plaintiff paid $135 additional on the 
purchase price, and, late i n  August, 1911, although no survey had then 
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been made, he paid the balance due, this last being made in a debt due 
plaintiff from Thomas A. Cox, the agent of defendant, having 
full authority in the matter; that the contract was made for (237) 
defendant by Thomas A. Cox and some of the payments were 
made t o  him, and there mas evidence tending to show that Mr. Cox was 
fully authorized to make the contract and receiae payments for and in 
behalf of Nr .  Davies; that he mas intrusted by him ~ ~ i t h  the entire 
management of the deal and of Mr. Da~ies '  land matters, generally. 

There lvas no denial in the pleadings that there was a ~ a l i d  contract 
in question, at  the price of $1,000, as alleged, but defendant, admitting 
that the ccntract to sell the land had been made, alleged, 011 his part, that 
only $635 had )been paid thereon, and, in the answer, averred that 
defendant was ready and milling to carry out the cortract and make the 
deed on the payment of the balance due, etc. 

There was evidence permitting the inference that there was a balance 
still due from plaintiff, and that the last payment of $365 mas made on 
a debt due from Thomas A. Cox, the agent, to plaintiff, and that such 
payment may not have been within the scope of the agent's authority, 
but there was testimony also tending to show that such a payment was 
aathorized, and, whether plaintiff or defendant is right in his position, 
the facts present no case for a nonsuit. 

I f  there was a valid contract to convey and payment of purchase price 
completed, as plaintiff avers, there should be decree for specific per- 
formance. 

I f  there is a balance still due and unpaid, this amount should be 
ascertained and decree for conveyance made on the payment of the 
amount, and, under our decisions, the question of cost, about which the 
parties seem to differ, will be in the discretion of the court, according to 
the facts established. Parton v. Boyd, 104 N. C., 422. 

There is error, and the judgment of nonsuit mill be set aside. 
Reversed. 

WILLIAM i\l. GOUGE v. BAXTER BEATNETT. 

(Filed 30 May, 1914.) 

Appeal and Er1.o~-Z'rocess-3fotlon to Dismiss-Premature Appeal-Pro- 
crdure-Exceptions. 

An appeal from the refusal of the trial judge to dismiss an action for 
want of proper serrice of process is premature; the procedure being upon 
e~crption entered and appeal from final judgment if adrerse to the morant. 
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APPEAL b y  plaintiff f r o m  Ferguson, J., a t  October Term, 1913, of 
JACKSON. 

Charles E. Green, John C. McBee, and Pless & Winborne for plaintiff. 
Larnbert, Black & Wilson for defendant. 

PER CCRIAA~. T h i s  is a n  appeal  f r o m  the refusal of a motion t o  dis- 
miss. Noth ing  is  better settled t h a n  t h a t  "An appeal  f rom the  refusal  
of a motion t o  dismiss a n  action for  want  of proper service of process 
taken before 6 n a l  judgment is  premature, and  wiii not  be considered. 
T h e  better practice is  to note a n  exception and proceed with the  trial." 
Guilford v. Georgia Co., 109 N. C., 310, and  numerous cases cited i n  t h a t  
case a n d  i n  the citations thereto i n  the Anno. E d .  

Appeal  dismissed. 

(Filed 30 May, 1914.) 

Municipal Corporations-Bond Subscription to Railroad Stock-Commis- 
sioners-Discretionary Power-Mandamus-Good Faith. 

An act authorizing municipalities and townships along the line of a pros- 
pective railroad to vote bonds therefor and subscribe to its capital stock 
was subsequently amended so as  to appoint representatives for the various 
coimnunities for the purpose of making subscriptions d e  novo to the capital 
stock of the corporation, of issuing bonds, etc., "as conditions may require 
and as they may determine, after the conditions and requirements provided 
in the act are  complied with." Hcld, the establishment of the bonds, etc., is 
not a ministerial but a discretionary duty, to compel which a mandamus 
will not lie, except for abuse of this discretion; and there being eridence 
that the commissioners have acted in good faith, but have exercised their 
discretion to the extent of subscribing for a certain amount of the railroad 
stock, the case is remanded, with direction that the Superior Court find 
the facts more fully upon the affidavits and evidence presented. 

(239)  ~ P P E A L  f rom judgment  rendered by Cartel; J. ,  11 ,ipril .  1914;  
f rom CHEROKEE. 

T h i s  is  a petition for  a wr i t  of mandamus,  heard upon the complaint,  
answers, and  affidavits, b y  his  Honor,  Judge Carter. His Honor  made  
a n  order  therein, which is set ou t  i n  t h e  record, f r o m  which the defendant 
appealed. 

Rryson & Black and Zebulon Weave?. for plainti,#. 
M. W .  Bell and Dillard & Hill for defendant. 
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PER CURIAM. Chapter 254, Private Laws 1913, chartered the Hia- 
wassee Valley Railway Company, and the municipalities and townships 
through which the road is to run were authorized to vote bonds and 
subscribe to the capital stock. 

For some reason the General Assembly, at its Special Session of 1913, 
enacted chapter 123, Public-Local Laws of that session, which made a 
very considerable change in the legislation covering this enterprise. 

By virtue of that act the defendants W. P. Walker, H. N. Wells, and 
N. W. Abernethy mere appointed representatives of Valley Town Town- 
ship for the purpose of making subscriptions de novo to the capital stock 
of the corporation, and for the purpose of issuing bonds and selling the 
same from time to time ('as conditions may require and as they may 
determine, after the conditions and requirements provided in the act are 
complied with." 

The object of this petition is to compel these defendants, Walker, 
Wells, and abernethy, to establish bonds of the said township in the sum 
of $75,000 to pay for stock subscription of like amount to the said 
railroad. 

We have no hesitation in concluding that the question of sub- (240) 
scribing stock and the amounts to be subscribed is left by the act 
of the special session to the sound discretion of the three commissioners, 
and the court has no power, therefore, to compel them to subscribe unless 
there is some allegation and proof of an arbitrary or fraudulent refusal 
to exercise such discretion. 

While a mandamus will lie to compel public officers to discharge a 
mere ministerial duty, it will not lie to compel them to perform an act 
which is left to their sound judgment and discretion. County Board v. 
Xta!e Board, 106 N. C., 81; Russell v. Ayer, 120 N. C., 180. 

But it is contended that these three commissioners have exercised their 
discretion to the extent of subscribing for $10,000 of the railroad stock, 
and that they should be compelled to issue and sell $10,000 in bonds to 
make good such subscription. 

This seems to be the view of the court below in making the order 
referred to. I t  is contended, in lbehalf of the three commissioners, that 
the entire matter is one within their sound discretion, and that a man- 
damus will not lie even to compel the issue of the $10,000 of bonds. 

I n  their answer these three defendants have set up a number of facts 
by way of defense which we think it is necessary should be passed upon. 
Some affidavits are presented in the record in respect to the location of 
the road, the possibility of its construction, and other matters, going to 
show good faith on the part of the three defendants who have been 
intrusted x-ith representing the township in this matter. 
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These defendants aver that they are not acting arbitrarily, but are 
exercising their discretion in a proper and legitimate manner under the 
act of the said special session. 

We, therefore, are of opinion that  the case should be remanded to the 
Superior Court of Cherokee County, with directions to find the facts 
more fully upon the affidavits and evidence presented. 

The plaintiffs and the defendants will each be taxed one-half of the 
costs of this Court. 

Remanded. 

Cited: Board of Education v. Comrs. of Yancey County, 189 N.C. 
652; Jarrell v. Snow, 225 N.C. 433. 

STATE AND TOWK O F  HERTFORD v. H. T. SHANNONHOUSE, AGER'T. 

(Filed 18 February, 1914.) 

1. Cities and Towns-F'ire Districts-Ordinances. 
A town ordinance creating and regulating a fire district within the town 

is ralid when authorized by statute. 

2. Same-Building Permits-Substantial Repair. 
An ordinance passed by a town under authority of a statute provides 

that no wooden building destroyed by fire, etc., or damaged more than a 
third, within the fire district, shalI be repaired, "except as hereinafter pro- 
vided," and a further section requires that permits for building and repair- 
ing within this fire district shall first be obtained from the town commis- 
sioners. Held, that a substantial repair cannot be made within such dis- 
trict, though less than "one-third," without obtaining the permit. Repair- 
ing a building by renewing piazza thereon is a substantial repair, and a 
violation of the ordinance if done without the permit. 

BROWN, J., dissents. 

APPEAL by defendant from Bragaw, J., at October Term, 1913, of 
PERQUIAIP S R .  

Attorney-General and Charles Whedbee for the State. 
P. W .  1ClcNzillan for defendant. 

CIARK, C. J. This was an action begun in  the mayor's court of the 
town of ITertford for the violation of an  ordinance requiring a permit 
for the repair of wooden buildings within fire limits. From the judgment 
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against him, he appealed to the Superior Court, and on the special verdict 
in that court was adjudged guilty, and appealed. 

The town of Hertford was incorporated, ch. 295, Pr .  Laws 1903, which 
gave the town the porn-ers and duties which are now set out in Rev., ch. 73. 
Ey Pr. Laws 1907, ch. 310, the charter was amended to read in part as 
follows : "Said board of commissioners shall also have full and exclusive 
control of all regulations relating to protection against fire, and the 
town of Hertford shall be exempt from the requirements of sub- (242) 
division 11, ch. 73, Rev. 1905. Said board of commissioners shall 
have  he right to establish $re !knits in said tomn and prescribe the chsr- 
acter of buildings and the materials to be used in any building within the 
fire limits." 

I n  pursuance of this authority the town specifically prescribed fire 
limits and passed, among others, the following ordinances: 

"Third. T i th in  said district no frame or wooden building already 
erected, which shall from fire or other cause be destroyed or damaged to 
the extent of one-third, shall he repaired except as hereinafter provided." 

'(Fifth. Any person desiring to build, add to, or repair any building 
within said fire district shall, before any work is done on same, apply to 
the board of commissioners of the town of Hertford for a permit, pre- 
senting with application plans and specifications of the building, addi- 
tions, or repairs ; and no work shall be done on any building or addition 
until the permit is granted." 

I t  is found i11 the special verdict that the defendant owned the "Eagle 
Hotel" property within the said fire district, and after the date of said 
ordinance, '(IT-ithout ma1;ing any application to the board for a permit to 
do so, tore away a part of the piazza to said hotel building in  said fire 
district and replaced same with nemT timber; that the amount of vork so 
done ~vas  very small in comparison to the total value of the building, and 
less than one-third." 

The tovn of Hertford had authority to prescribe fire limits and enact 
these ordinances, ~uider the authority conferred by statute. 8. v. Johnson, 
114 S. C., 946; S. ?I. Ihzuing, 164 3. C., 492; Pellows v. Charleston, 62  
TAT. Va., 665. 

I t  is true, it is said in 8. v. Lnwing that the ordinance could not reason- 
ably be construed to prevent small repairs, such as putting in a pane of 
glass, hanging a door, repairing a broken step, and like matters; and it 
follows that this ordinance requiring a permit would not require a permit 
in such cases. But tearing away a piazza and replacing the same with new 
timber comes within the ordinance, as is decided in S. v. Lawing. 

Nor does the provision in section 3 of the ordinance prohibiting (243) 
' 

a permit to issue for the repair of a frame or wooden building 
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which has been damaged to the extent of one-third excuse the defendant 
from taking out a license when, as in this case, the repairs, though less 
than one-third of the cost of the building, are beyond the minor matters 
of slight repairs which we have mentioned. I t  is for the purpose of 
giving the commissioners opportunity to investigate and ascertain the 
amount and nature of the repairs necessary that  section 3 was enacted. 
The  board is not required to give such license in all cases when the damage 
is less than one-third. I n  such case issuing license is  i n  the discretion of 
the board. When the cost of repairs is greater than one-third, the board 
is prohibited from giving permission. Though section 3 in such case adds 
"except as hereinafter provided," there is no subsequent provision, while 
section 5 provides, without exception, "No work shall be done on any 
building or addition (within said fire district) until permit is granted." 

On the ;,peeis1 verdict, while the repairs are less than one-third in value 
of the property, they are considerably beyond the slight incidental repairs 
we have mentioned, and i t  is further found that  the defendant did not take 
out a permit. The court was properly of the opinion that the defendant 
was guilty. 

Xo  error. 

BROWK, J., dissenting. 

Ci ted:  8. v. Stozue, 190 N.C. 81  ; BizzelZ v. Goldsboro, 192 N.C. 358 ; 
8. v. Hundley, 195 E.C. 380. 

STATE v. WALTER HARRIS. 

(Filed 4 March, 1914.) 

1. Intoxicating Liquors-Sde-Evidence-Trials-Questions for Jury. 
On trial for the sale of whiskey in ~~iolation of our statute there was 

testimony by witnesses in behalf of the State: by one, that as he was 
l~atching through a crack in a wall upon the opposite side of the street, he 
saw the defendant give another a bottle of whiskey, and thought something 
passed between them, but did not know what i t  was; that "this was no 
more than a step" within the open door of a stable ; by another, that he saw 
the defendant receive "some money" from the one to whom he had given 
the whiskey. The evidence further tended to show that the receipt of the 
whiskey and the passing of the money was a t  different times, between 2 
and 5 o'clock of the same afternoon. H e l d ,  sufficient for conviction. 
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2. Courts-Expression of Opinion-Inferences from Evidence-Witnesses 
-Failure to Examine-Interpretation of Statutes. 

Revisal, see. 535, forbids the trial judge to express an opinion on the 
facts inr-olved in the case, a t  any time, within the hearing of the jury, and 
this extends to any inference of fact arising from the evidence; and in a 
criminal prosecution for the sale of intoxicating liquors contrary to our 
statute, where the one to whom the alleged sale was made has been ar- 
rested by the State for the purpose of having his testimony, and he is not 
introduced as a witness, the prisoner's attorney has a right to comment 
upon this fact to the jury, as a favorable inference to be drawn by them 
in favor of his client, and an instruction by the court to disregard this 
argument is an expression of opinion forbidden by statute. 

APPEAL by defendant from Peebles, J., a t  Fal l  Term, 1913, of (244) 
QANCE. 

Criminal action tried on appeal from recorder's court. The  facts and 
occurrences of the tr ial  are sufficiently and fair ly stated in the case on 
appeal as follows : 

R. M. Saunders testified for the State:  "I am chief of police of Hen- 
derson. On 23 augus t  of this year I was a t  Cooper's Warehouse, between 
the hours of 2 and 5 o'clock, watching through a crack in  the w-all. I saw 
the defendant and Ivey together on the street. Harr is  handed Ivey a 
bottle of whiskey, and I think I saw something pass between them. I 
don't know what i t  was." 

Cross-examination: "There was a crowd in the street. Harr is  and 
Ivey were on the opposite side of the street from me, and stopped just i n  
the door of a stable. Not more than a step inside. I cannot say that there 
was any sale, and I don't know that  anything was given for the whiskey. 
Ivey came to me a t  once, and I got the whiskey from him and then 
went and got a warrant  for Har r i s  and arrested him right off, and (245) 
I searched him. H e  had no whiskey or anything else in  his  pockets." 

Dock Langston, for State, testified: ,"I was a police officer and a t  
Cooper's Warehouse on the afternoon of 23 August. I was watching from 
a different place from witness Saunders. I saw Harr is  and Ivey in  the 
street, some 50 yards from me, and I saw Ivey give Harr is  some money. 
Crowd in the street." 

Cross-examination: "There was no whiskey passed between them a t  the 
time the money was handed Harris. I paid Ivey for the whiskey me took 
from him. I cannot say that  there was any sale." 

When the State had produced its ex-idence and rested, the defendant 
moved for judgment of nonsuit. The motion was refused, and the defend- 
ant  excepted. Exception 1. 

Defendant introduced no evidence. Upon the argument counsel for  
defendant urged that no relation mas shown between the passing of the 
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whiskey and the giving of the money, and that the acts were not even 
concurrent, but were shown to have been at  different times, between the 
hours of 2 and 5 in the afternoon, and that the State ought to produce the 
evidence of Ivey, who knew the facts of the relation if any existed, and 
vho waq not hostile to the State, as shown by his giving up the whiskey 
to the officer and receiving pay from him for same. At the close of the 
argument his Honor asked if Ivep was summoned as a witness, and was 
informed by counsel that he was bound over as a witness for the State and 
had not been called. 

His Honor charged the jury that they ought not to consider the failure 
of the State to produce Ivey; that the defendant might have subpcenaed 
him if he had wished, and it was as much his duty to give the jury the 
benefit of this evidence as of the State. To this charge the defendant 
excepted. Exception 2. 

His Honor further charged the jury: "If you shall find the facts that 
defendant delivered the whiskey to Ivey, and at  the time or afterwards 
Ivey paid the defendant some money, and you shall draw the inference 
from that that the money was paid for the whiskey beyond a reasonable 
doubt. you will find the defendant guilty." To this charge the defendant 

excepted. Exception 3. 
(246) There was a verdict of guilty. Notion for a new trial. Motion 

overruled. Exception. Judgment set out in record. Exception 4. 
Defendant excepted and appealed to Supreme Court. 

Atiorney-Geneml and T .  H.  Caluert, Assistant Attorney-General, for 
the Xfatc. 

T h o m a s  A[. Pi t fman.  and H.  T .  Powell for defendant. 

HOKE, J. There mere facts in evidence permitting an inference of 
guilt, and his Honor was correct in submitting the case to the jury. We 
must hold, however, that there was error in the charge of the court to the 
effect "That the jury ought not to consider the failure of the State to 
produce Ivey," etc. I t  has been held in sereral cases that a solicitor must 
be allowed the control and general management of the State's case in a 
criminal prosecution, and may examine such of the witnesses as he may 
deem necessary or desirable. 8. v. Lucas, 124 N.  C., 825; 8. v. Jones, 
77 N. C., 5 2 0 ;  S. v. Smallwood, 1 5  N. C., 104. But the fact that he fails 
to examine witnesses, cognizant of the material facts, bound over, as in 
this instance, for the State and presumably available at  the trial, permits 
an inference of fact farorable to defendant, and the judge is allowed to 
express no opinion upon it. I n  one of the cases just cited, 8. v. Xmall- 
wood, the Court holds : 
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"The solicitor is sole judge as to what witnesses shall be introduced on 
the part of the State; but it does not follov that the jury cannot consider 
the omission of the solicitor to introduce a witness, and draw from it any 
reasonable and natural inference. Therefore, it is error for a judge, on 
a trial in the Superior Court, to charge the jury that they cannot at  all 
consider such omission." 

Our North Carolina statute, Rev., see. 535, forbidding the judge to 
express an opinion on the facts involved in a trial before him, applies not 
only to an opinion in the charge and on the ultimate fact of a defendant's 
guilt or innocence, but it extends to any expression of opinion by the 
judge in the hearing of the jury at any time during the trial (8. v. Cook,  
161 x. C., 5 8 6 ) ,  and includes any fact in evidence or any legiti- 
mate inference of fact arising on the testimony which is material (247) 
and relevant to the issue. 1T'ifhel.c 7 .  Lave ,  144 N. C., 184; 8. v .  
nicl;, 60 Y. C., 440. I n  the well considered case of W i t h e r s  v. Lane,  144 
X. C., 184, it was held, Just ice  TVal1;er delivering the opinion: "Under 
Revisal, sec. 535, the trial judge is restricted to plainly and correctly 
stating the e~idence and declaring and explaining the law arising thereon; 
and when his peculiar emphasis or language or manner in presenting or 
arraying the evidence indicates his opinion upon the facts, or conclusions 
of fact, a venire de novo  ill be ordered." And, in 8. v. Dick, supra, 
the Court said : "Any remark made by a judge, on the trial of an issue by 
a jury, from which the jury may infer what his opinion is, as to the suffi- 
ciency or insufficiency of the evidence, or any part of it pertinent to the 
issue, is error: and the error is not corrected by his telling the jury that 
it is their exclusive province to determine on the sufficiency or insuffi- 
ciency of evidence, and that they are not bound by his opinion in regard 
thereto." 

The comments of his Honor, therefore, in reference to the failure of 
the State to examine the witness Ivey, were in contravention of our stat- 
ute regulating jury trials, and constituted prejudicial error, entitling the 
defendant to have his cause tried before another jury. 

V e n i r e  de  novo. 

C'ited: 8. 1 1 .  ,Jones, 181 S.C. 547; S. v. Brinlcley, 183 N.C. 724;  S. v. 
Taylor ,  236 N.C. 133. 
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STATE v. J O H N  FENNER. 

(Filed 25 February, 1914.) 

1. Criminal Law-Sodomx-Crime Against Nature-AttemptInterpreta- 
tion of Statutes. 

While the unnatural intercourse between male and male in the manner 
described in this case does not come within the definition of sodomy, it is 
forbidden by our statnte, Revisal, sec. 3349, as a "crime against nature," 
and is an iivdictable offense; and an attempt to commit it is punishable 
under Revisal, see. 3269. 

2. Verdicts, Special-Inferences-!lkials-4uestions for Jury-Appeal and 
Error. 

I t  is for the jury to draw inferences from the facts found or agreed upon, 
and not for the courts; and a special verdict is defective which contains 
merely a recital of evidence of a circumstantial nature, and on appeal 
therefrom a new trial mill be ordered. 

(248) APPEAL by defendant from Peebles, J., a t  November Term, 
1913, of HALIYAX. 

This is an indictment charging the defendant with the crime against 
nature, in that  he had carnal knowledge of a male person. 

The  evidence tends to prove an  attempt on the part of the defendant 
by inserting his private parts i n  the mouth of the male. There was a 
special verdict which consists in a recital of the evidence, which the jury 
finds to be true. 

I I i s  Honor held that  the defendant was not guilty, and the State 
appealed. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

TV. E. Daniel for defendant. 

ALLEN, J. I n  the early English case of Rez v. Jacobs, Russell and 
Ryan's Crown Cases, 331, i t  was held that  inserting the private parts i n  
the mouth was not sodomy, and most of the text-wyiters, relying on that  
authority, so declare. The courts of California and Texas also follow' 
this statement of the lav .  People v. Boyd, 116 Cal. 658; Prindle v. State, 
31 Tex. Cr. R., 551. 

The term sodomy is not used in  our statute, but the crime denounced 
by section 3349 of the Revisal is the "crime against nature," which are 
words of broader import, and are sufficiently comprehensive t o  include the 
conduct of the defendant. 
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The question was considered by the Supreme Court of Georgia in 
Herring v. Xtate, 119 Ga., 720, under a statute defining "sodomy" "as 
the carnal knowledge and connection against the order of nature, by man 
with man, or in the same unnatural manner with woman," and it 
was held to be immaterial whether the penetration mas through (249) 
the mouth or per anurn. The Court said: "It is also to be noted 
that there is no limitation as to the means by which this crime may be 
committed. After much reflection, lve are satisfied that if the baser form 
of the abominable and disgusting crime against nature, i. e., by the 
mouth, had prevailed in the days of the eariy common  la^^, the courts of 
England could well have held that that form of the offense was included 
in the current definition of the crime of sodomy. And no satisfactory 
reason occurs to us why the lesser form of this crime against nature 
should be covered by our statute and the greater excluded, when both are 
committed in a like unnatural manner, and when either might well be 
spoken of and understood as being 'the abominable crime not fit to be 
named among Christians.' We therefore think that it made no difference 
in this case whether Herring and Jordan had in mind the one or the 
other form of the crime." 

Also in Hanselman v. The People, 168 Ill., 175, where the evidence 
showed a penetration by the mouth: ((The method employed in this case 
is as much against nature, in the sense of being unnatural and against 
the order of nature, as sodomy or any bestial or unnatural copulatioil 
that can be conceived." 

We are therefore of opinion that under our statute having carnal 
knowledge of another by inserting the private parts in the mouth is 
indictable. 

I t  appears, however, that there was no evidence of penetration, which 
is an essential and necessary element of the offense, and therefore the 
defendant could not be convicted of the principal crime charged; but it 
also appears that there is evidence of an attempt to commit the crime, 
and under section 3269 of the Revisal, ('upon the trial of any indictment 
the prisoner may be convicted of the crime charged therein, or of a less 
degree of the same crime, or of an attempt to commit the crime so 
charged, or of an attempt to commit a less degree of the same crime." 
We are therefore of opinion that there is evidence of an attempt to 
commit the crime charged in the indictment, for which the defendant 
may be tried. 

The special verdict is defective, and will not support a judg- (250) 
ment, as i t  contains merely a recital of the evidence, which is 
circumstantial in its nature. 
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I t  was said a s  ea r ly  a s  S. v. Watts, 32 N. C., 369, " I t  is  common 
learning tha t  a verdict is  defective which finds only the  evidence, since 
the Court  cannot d r a w  inferences of fact, but  only app ly  t h e  law to facts  
agreed or  found." A n d  i n  S. v. McCloud, 1 5 1  N. C., 730, ( 'In determin- 
i n g  the gui l t  or innocence of a defendant upon a special verdict, the 
Cour t  is confined to the  facts  found, and is not  a t  l iberty to in fe r  any- 
th ing  not directly found." 
h new t r ia l  is  ordered. 
K e w  trial.  

Cited: S. v. Grif in ,  175 K.C. 769;  S. v. Harper, 235 N.C. 65. 

STATE v. WAYLAND LEE. 

(Filed 25 February, 1914.) 

1. Evidence-Expression of Opinion-Inferences-Questions f o r  Jury- 
Argument of Counsel-Appeal and  Error. 

I t  is for the jury to dlram reasonable inferences from the evidence, and 
counsel mag argue to them the inferences to be drawn; and while the court 
may instruct the jury that  there is no direct evidence of the conclusion 
argued, it  is reversible error to charge them to pay no attention to the 
argl~ment. as  s ~ ~ h  is an expression of opinion forbidden by statute, and 
deprives the client of the benefit of his attorney's services therein. 

2. Criminal Lam-Evidence-Inference-Malice. 
Upon this trial for highn7ay robbery alleged to  ha^-e been committed a t  

the point of a pistol as  the prosecutor was on his way to church in a 
country community, a t  a place comparatively thickly settled, evidence that  
the defendant did not have a pistol; that  shortly after the time of the 
offense charged the prisoner went into the meeting and afterwards left 
with a younq woman. to whom he TT-as engaged, living in the same neighbor- 
hood with the prosecutor, and whom the prosecutor knew, was, under the 
further circumstances of the case. sufficient upon which to base the infer- 
ence and argument that  the prosecutor had been influenced through jeal- 
ousy and malice in swearing out the indictment. 

3. Constitutional Lam - Courts - Courtesy t o  Counsel - Prejudicial Re- 
marks-Appeal and  Error. 

Where an attorney has argued to the jury a reasonable inference to be 
drawn from the evidence in fal-or of his client, i t  is reversible error for the 
judge, in his charge, to mention the inference as  a statement of fact testi- 
fied to by the attorney, saying that  he was the only one who had so testi- 
fied, as such statement could not be termed testimony, and prejudiced the 
prisoner's defense in the minds of the jury. The Court expresses its dis- 
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approbation of such language used by the judge (Const., Art. IV, see. 8 ) ,  
and points out the fact that attorneys are entitled to courteous treatment. 

4. Criminal Law-Sentences-Court's Discretion-Excessive Punishment. 
SembZe, under the evidence in this case the punishment for highway 

robbery was excessive, but not held as a matter of law to have exceeded 
the authority of the judge to impose. The intent of the Legislature in 
imposing a maximum and minimum punishment, leaving the extent other- 
wise in the discretion of the court, discussed by CLARK, C. J. 

APPEAL by defendant from Peebles, J., a t  September Term, (251) 
1913, of BERTIE. 

The defendant was convicted of highway robbery. H e  is a one-armed 
negro boy 1 9  years of age. F rank  Gilliam, the prosecutor, also colored, 
testified that  he was 1 7  gears of age; that  he never had any fuss with 
the defendant; tha t  in June  previous he was going along the public road 
to preaching at the schoolhouse; that when he passed James Bazemore's 
gate he saw William Taylor a t  the gate; that  this r a s  about 8 o'clock a t  
n ight ;  that  he passed Taylor without speaking and ment about 60 yards 
farther along the public road, when he saw the defendant standing near 
a cedar tree ; that  as he passed the defendant the latter said he was going 
to kill him, and, following him, repeated the remark several times; that  
he turned around and asked h im his name; that  he had a pistol i n  his 
hand, not pointing a t  the witness, but down at his side, and he said: "If 
you don't g i ~ e  me your money, I am going to kill you"; that  he gave 
him 11 cents tha t  he had in his pocket, two nickels and a penny; the 
defendant had put  the pistol i n  his pocket before the witness gaTe him 
the money; that  he  gave him the money because he was afraid 
he would take the pistol out and shoot h im;  the witness says he (252) 
then ment on to church a t  the schoolhouse; that  he was there but 
a few moments before the defendant came i n ;  the defendant sat i n  the 
house about five minutes, and then went out and sat at the door, where 
there was a large crowd; the witness says he did not get out a warrant 
till the Wednesday following; that  Bazeniore lives near the road, and so 
does Mizzell; that  where he was robbed was the open road; there were 
some weeds on one side of the road as high as your head. The State 
rested. 

The  defendant testified that  he lost his arm six years ago, and can 
only drive a wagon, which is his work;  that  he did not see Gilliam, the 
prosecuting witness, along the road;  did not have a pistol, does not own 
one; did not hold Gilliam u p  nor rob him and did not see him that night 
except a t  the schoolhouse; that  he heard nothing about this charge until 
the following Saturday. 
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Matthew Bass and Gatling Freeman testified that they had worked in 
the woods mith the defendant for a year, and that he did not have a 
pistol, and that they never saw him with a pistol at  any time. Henry 
Bass testified to the same effect. David Outlaw testified that the defend- 
ant boarded at  his house for a month, and did not have a pistol. J. J. 
Alston testified that he had known the defendant for years, and that his 
general character was good. 

Bettie Gilliam testified that the defendant came to preaching soon 
after she got there with her father; that he went home with her;  that he 
did not have a pistol, and never saw him with one. She further testified 
that she and the defendant are engaged to be married, and that she 
knows Frank Gilliam. 

George Gilliam testified that he saw the defendant that night; that he 
has known him for years and never saw him mith a pistol. Mary Gil- 
liam testified to the same effect. 

James Bazemore testified that he knows the defendant; that when he 
was going home he met him about 6 or 7 o'clock in company with Wil- 
liam Taylor, at  his gate; that they wanted to buy a watermelon, and he 
sold it, but they could not pay him because he could not change a $10 

bill for the defendant; that he lives about 75 yards from the road 
( 2 5 3 )  and about 300 yards from the schoolhouse where the preaching 

took place that night; that Miz~el l  lives across the road from him; 
that Ward lives down the road about 200 yards; that the next house is 
about a quarter of a mile, and several other houses are along the road 
for about a mile. The defendant closed. 

I n  his address to the jury defendant's counsel was contending that the 
whole situation negatived the contention of the State, and that the 
prosecutor, Frank Gilliam, must have been animated by some bad motive 
and should not be believed. He said : "What is that motive? You have 
heard the solicitor ask Bettie Gilliam if she and defendant mere not 
engaged. She said they were. That question was doubtless prompted by 
the prosecutor who sits by the solicitor. TVhy is Frank Gilliam concern- 
ing himself about whom the defendant is engaged to ? Does that account 
for his malice, if he has any? I s  he concerned about Bettie Gilliam's 
engagement 2" Counsel also insinuated that if the truth were known, 
the fact that Wayland Lee had captured Bettie has inspired this indict- 
ment by the prosecuting witness. The solicitor did not object to this line 
of argument, and in his reply referred at length to this insinuation of the 
defendant's counsel, saying that there was no evidence to support it, and 
that not a witness had ever testified that Frank Gilliam had ever spoken 
to Bettie Gilliam. 
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The court in charging the jury, among other things, said: "The 
defendant contends that Frank Gilliam is animated by malice and hatred 
of the defendant because the defendant has become engaged to Bettie 
Gilliam, and that he was in love with her himself. I charge you that 
there was no evidence of this. No witness has sworn to it or testified to 
it except Mr. Winston, and he was not sworn, and you must not pay any 
attention to anything that he has said about this." To this the defendant 
excepted. Verdict of guilty; judgment, and appeal. 

Attorney-Generccl 2". W .  Bickett and Assisiant Attorney-General T .  H .  
Culvert for the State. 

Winston & Matthew for defendant. 

CLARK, C. J. The evidence for the State was in many aspects (254) 
very improbable, and the defendant's counsel was justified in 
arguing to the jury that they should infer that the prosecution mas based 
upon some bad motire. Considering that both the prosecuting witness 
and the defendant were young, and that the latter was engaged to Bettie 
Gilliam, counsel might reasonably argue that jealousy was the motive, 
and contend that the jury should draw that inference. The presiding 
judge was within his province when he told the jury that there was no 
evidence to that effect. But he erred m-hen he told the jury that they 
should disregard the argument of counsel because no one but the counsel 
had testified to this state of facts, that he was not sworn, and that the 
jury should not pay any attention to anything that he had said about this. 

I t  is the province of the jury to draw inferences from the facts in 
evidence and for counsel to argue what inferences they should draw. 
The court can tell the jury that there is no evidence on any point, but it 
is not in his province to tell the jury that they should not accept or pay 
any attention to any inference which the counsel has urged them to draw 
from the facts in evidence. This is to express an opinion, which is for- 
bidden by statute. I t  was a very clear intimation to the jury that they 
should find the defendant guilty. 

To illustrate our meaning: -2 morning paper has this paragraph: "A 
man in Sioux City placed in his stove, among other kindling, a stick of 
dynamite. The silver-plated handles cost $10." There was no statement 
of a catastrophe or a funeral, but an inference could be drawn. I n  this 
case the evidence, exclusive of the denial of the defendant, was that the 
robbery took place along a public road about 300 yards from the preach- 
ing to which people were going, in 60 yards of another man, near to two 
houses, and in the vicinity of several others; that both the prosecutor 
and the defendant went immediately to the preaching, where the latter 
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showed himself and sat with and mingled with the crowd of people; that 
no complaint was made for some days and no outcry at the time; both 

parties mere under 21, and the defendant was engaged to be mar- 
( 2 5 5 )  ried to a girl whom the prosecutor knew. Upon these facts the 

distinguished counsel for the defendant was arguing that the evi- 
dence of the prosecution was improbable, and that there mas a bad mo- 
tive, and intimated that it might be jealousy. To tell the jury to dis- 
regard and "pay no attention" to this argument of the defense mas to 
deprive him practically of the right to be heard by counsel, and mas a 
strong intimation by the court that they ought not to believe such 
defense. I n  difficult cases Vidocq, the famous French detective, always 
told his agents, "Cherchez la femme"-that is, "Look for the woman." 
The defendant's counsel mas asking the jury to apply this principle, and 
m7as fully within his rights in doing so. 

Besides this, the remark of the court that counsel had "testified when 
he was not sworn" was a reflection upon the counsel. I t  was doubtless 
not so intended by his Honor, but under the supervisory authority given 
this Court "over the proceedings of the inferior courts" (Const., Art. IT, 
see. 8) we must express our disapprobation of the words used. The 
relation between courts and counsel should al~vays be courteous. Should 
counsel forget their duty in this respect, the presiding judge has authority 
to enforce respect by proceedings in contempt. Judges should therefore 
be careful to observe the respect mhich is due from them to counsel, for 
when this is not done there is not only no remedy except by appeal to 
this Court, \but the cause which the counsel is ad~ocating may be seriously 
damaged in the estimation of the jury, as mas very probably the case in 
this instance. 

I t  mas incorrect to state that coimsel had "$estified," for he had not 
made, according to the record as sent up by the judge, any statement of 
fact, but had distinctly urged jealousy upon the jury as an inference 
from the evidence and the attendant circumstances merely as he had a 
right to do. Eren if counsel had stated this as a fact, he certainly had 
not "testified" to it, because he had not been sworn as a witness in the 
cause, as the jury well knew. 

This Court has always enforced the rule that witnesses must not be 
treated with indignity or discourtesy by court or counsel, and counsel 

certainly are entitled to be treated with equal consideration. They 
( 2 5 6 )  are not only entitled to this on their own account, but because 

derogatory remarks from the Bench towards counsel are calcu- 
lated to injuriously affect the client and the cause which the counsel 
represents. From the evidence sent up in this case it is reasonable to 
suppose that the remark of the judge to the counsel and his direction to 
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the jury not to "pay any attention to anything that he has said about 
this," had a prejudicial effect upon the verdict. I t  is reasonable also to 
presume that the judge did not so intend, nor thought that he was ie- 
fleeting upon counsel. But the result would be the same. 

The defendant further excepts because a sentence of nine years and 
six months on the county roads upon a conviction on this state of facts 
was "cruel and unusual punishment." I t  is contended for the State that 
this being a felony, the punishment for which is fixed by statute at  
imprisonment "in the county jail or State's Prison not less than four 
months nor more than ten years," that this is a power conferred by 
legislatiye authority upon the trial court, and that this Court cannot 
hold unlawful a punishment which the statute has authorized. I n  8. I,. 
R i p p y ,  127 N. C., 517, it is said: "The quantum of punishment, when- 
ever mentioned in The Code, is either 'in the discretion of the court7 or 
'not exceeding.' " As to punishments that are in the discretion of the 
court, it is said in S. v. Driver, 78 N. C., at  p. 429 : "There is a limit to 
the power of the judge to punish, even when it is expressly left to his 
discretion. What the precise limit is cannot be prescribed. The Consti- 
tution does not fix it, precedents do not fix it, and 11-e cannot fix it, and it 
ought not to be fixed. I t  ought to bp left to the judge who inflicts it under 
the circumstances of each case, and it ought not to be abused. and had 
not been abused (grossly) in a century, and probably v d l  not be in a 
century to come; and it ought not to be interfered with except in a case 
like the present, where the abuse is palpable." This was said in a case 
where the sentence m-as for an assault and battery, as to which the punish- 
ment is "in the discretion of the court." 

Whether this Court could hold as a matter of lam that the judge has 
exceeded his power in imposing a sentence within the limit prescribed by 
the statute is a different matter. As we have given a new trial 
for the errors above stated, we will not now discuss or consider (257) 
this proposition, as to mhich it is unnecessary that we intimate 
any opinion. 

While x7e will not hold, therefore, that as a matter of law the punish- 
ment lvas in excess of the powers of the judge, we are frank to say that 
it does not commend itself to us as being at all conlmensurate with the 
offense, even if the defendant was properly found guilty upon the facts. 
There were neither aggravation nor circumstances which tended to show 
that the punishment should approximate the highest limit allowed by 
the lam in such cases. I t  was evidently intended that where there was 
no aggravation that the punishment should approximate the lower limit 
allowed, and only when aggravation was shown should the highest degree 
of punishment authorized by the statute be inflicted. 
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F o r  the  errors  above stated the judgment mus t  be set aside, and we 
order a 

N e w  trial.  

Cited: S. v. Rogers, 168 N.C. 1 1 5 ;  S. v. Hardy, 189 N.C. 803;  8. v. 
Tucker, 190  N.C. 712;  S. v. Howley, 220 K.C. 118. 

STATE v. J. D. GUPTON. 

(Filed 25 February, 1914.) 

Criminal Law-Warrants for A r r e s t s u f f i c i e n t  Evidence-Self-Defense- 
Amendments-Court's Jurisdiction. 

The comy~laint and warrant of arrest should be construed together, and 
when so construed, and within the jurisdiction of the court issuing them, 
if an oft'ense has been charged, it  is sufficient for the officer to make the 
arrest, no particular form being required; and in this case i t  is held that  
though the complaint and warrant might be too indefinite in allegation to 
sustain a conviction, except upon amendment which the magistrate had 
authority to make or authorize, i t  was error for the judge to exclude the 
defendant's evidence of self-defense as a justification for Billing the one 
whom he had attempted to arrest under the warrant, because the warrant 
was insufficient and void. Having charged an indictable offense, though 
generally and defectively, i t  mas sufficient as a justification of the arrest, 
on the trial of defendant for the murder of the party against whom it was 
issued by the justice of the peace. Arrests made under process, void or 
merely defectil-e, discussed by WALKER, J., citing and applying S .  V. Jones, 
88 N. C.. 671. 

(258) APPEAL by defendant f r o m  P ~ e h l e s ,  J., a t  F a l l  Term, 1913, of 
VANCE. 

T h i s  is  a n  indictment fo r  the murder  of Charles Snyder  on  1 Febru-  
ary,  1913. I t  will not  be necessary to  state more t h a n  a p a r t  of the 
testimony introduced i n  behalf of the  prisoner, as  the appeal  tu rns  upon 
the question whether there was a n y  evidence of self-defense, the  convic- 
tion being f o r  manslaughter  and the sentence ten years  imprisonment i n  
t h e  county jail, with directioils tha t  he  m a y  be required to work on the 
public roads. 

T h e  prisoner's defense was t h a t  he was  i n  the  ac t  of executing a 
war ran t  f o r  t h e  arrest  of the deceased, when he  was  attacked by the 
deceased and  h i s  wife  with deadly weapons, his life was p u t  i n  jeopardy, 
a n d  h e  shot the  deceased i n  justifiable self-defense. H e  offered to prove 
the  affidavit and  t h e  war ran t  issued therein by  the  justice of the  peace, 
as follows : 

'236 
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STATE O F  NORTH CAROLINA-Qitn~e County. 
IIenderson Township. Before W. H. Grissom, J. P. 

Rut  Johnson, being duly sworn, complains and says that at and in said 
county, and in Henderson Township, on or about 1 February, 1913, 
Charles Snyder did unlawfully and willfully assault with a pistol and 
shooting on public highway, against the form of the statute in such cases 
made and provided, contrary to law and against the peace and dignity 
of the State. 

Rur  JOHNSON. 

Subscribed and sworn to before me this 1 February, 1913. 
W. H. GRISSOM, J. P. 

NORTH CAROLIRTA-Vance 'County. 
Henderson Township. 

The State of North Carolim, 
To any Constable or other 1azc;Jul officer of Vance County- 

Greeiing : 
You are forthwith commanded to arrest Charlie Snyder and safely 

keep so that you may have him before me at my office in Hender- 
son, or some other magistrate of said county, immediately, to (259) 
answer the above complaint and be dealt with as the law directs. 

Given under my hand and seal, this 1 February, 1913. 
W. H. GRI~SOX, J. P. 

The State objected to the evidence, upon the ground that the warrant 
was void, for that, on its face, it charges no offense. The objection was 
sustained, and the defendant excepted. 

The prisoner then testified in his own behalf: "I went to the Boon 
house with Bud Hamlet; went to the front door and sent him to the 
back door. I went in and asked for Mr. Snyder; did not curse or use 
violent language nor conduct myself in a rude and riolent manner, as 
testified by Mrs. Boon. I found Snyder on the back porch, and told him 
I was an officer and had a warrant for him, and for him to consider 
himself under arrest. He did not give me time to get out the warrant 
and show it to him or read i t  to him. H e  became violent and cursed, 
and said he would not be taken. We then started back through the house, 
I in front, and Hamlet was with Snyder. Mrs. Snyder was not there 
when we went in, but as we started out she came in and was very violent 
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and said we should not take him. I was talking to her when Xi*. Hani- 
let called for help. As I turned she took a large lamp and threw it at 
Hamlet. I t  missed him and struck the house, broke the lanip or chimney 
and spilled oil on Snyder and Hamlet and scattered glass about. She 
then got a pistol and shot me through the shoulder; the ball lodged just 
under the skin in my back. Just then Snyder cried out, 'God damn you, 
1'11 kill you!' I looked, and he was in the act of striking me with an 
open knife. I threw up my pistol and fired at him and he began to fall; 
she continued firing, and I caught Snyder and held him between me and 
her. When she stopped shooting, I let him go do117n and ment out and 
did not come in any more. As I went out I saw Nr.  Sid EIuff near his 
home, and called to him to come and help; that 1 was shot. I ment to 
him and he brought.me to the doctor; as I was going to him, Xrs. 
Snyder came out and shot me. I did not turn back nor threaten to shoot 

after I came out of the house. I was taken to the hospital. At 
(260) the time I shot Snyder he and his mife were both attacking me; 

she m7as between me and one door with a pistol, and he was 
b c t ~ e e n  me and the other door with an open knife. I had no way to 
escape. The ball I shot had a steel jacket." 

Bud Hamlet, witness for the defendant, testified: "I ment with Mr. 
Gupton at  his request. Mr. Snyder mas on the back porch at Mrs. 
Boon's, and Gupton went through the house to him; took him by the 
arm and told him he was arrested. I don't know whether he said any- 
thing about the warrant. He did not read it. As v7e wele going through 
the house to the front door, Snyder attacked me and &s. Snyder threw 
a lamp at me, which missed and broke against the house, scattering oil 
and glass on me and Snyder. She then got a pistol and shot it t ~ o  or 
three times. One ball hit the end of my finger and then went through 
Mr. Gupton's shoulder. Snyder got out his knife and nas  striking at 
Gupton when he fired. Gupton then caught hold of him and held him 
up a bit and let him down on the floor when Mrs. Snyder stopped shoot- 
ing, and left. Mrs. Snyder followed him to the door, and shot at him 
as he was leaving. He did not turn back any more, but went on to X r .  
Huff, who brought him to the doctor. Gupton did not curse or act in a 
violent manner, and only shot at the time he mas being attacked. Mr. 
and Mrs. Snyder were drunk and cursing. I have been in jail for 
making and selling liquor." 

W. H. Johnson, for defendant, trstified: "I am a merchant and have 
a store near the Harriet Cotton Mills. On that Saturday afternoon I 
let Mr. and Mrs. Snyder have a horse and buggy to go to town. Upon 
their return they were drunk, driving fast, cursing, and shooting a pistol 
or pistols on the street near my store. They shot over my home and over 
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the homes of Mr. Adams and Sadie Johnson. I phoned to Sheriff Roy- 
ster about it, and he told me to get a warrant from the nearest justice 
and give it to the officer he would send over there. I sent my brother for 
the warrant to Squire Grissom, and it was g i ~ e n  to Mr. Gupton on his 
arrival. He  started after Snyder, taking Bud Hamlet with him." 

There was other evidence tending to corroborate these witnesses, (261) 
and also evidence on the part of the State tending to contradict 
them in material respects, and to show that the prisoner did not act in 
self-defense when he shot and killed Charles Snyder. 

The court charged the jury, in part, as follows : ('The defendant had no 
lawful authority to arrest the deceased. He  had a paper that he called 
a warrant, but upon inspection of it the court is of the opinion that that 
paper was void upon its face, and an officer or anybody who undertakes 
to execute a paper is bound to see that it is a lawful paper. He is not 
justified in executing it unless it is a lawful paper, and the court is of the 
opinion that that paper was absolutely void, and, therefore, afforded no 
justification to the prisoner. 

"The court charges you that there is no evidence of excusable homicide, 
and it is your duty to find the prisoner guilty of murder in the second 
degree, or nlanslaughter." 

Exceptions were taken to each of these instructions. The defendant 
appealed from the judgment upon the verdict. 

,4ttorneyGeneraZ BicEett and Assistant Attorney-General Culvert for 
the State. 

Henry T .  Pozcebl and T .  N .  Pif tman for defendant. 

W A L I ~ R ,  J., after stating the case: The rejection of evidence and the 
instruction given to the jury, that there was no evidence offered of self- 
defense, were erroneous. They mere based upon the mistaken view that 
the complaint and warrant mere void, as no criminal offense was stated 
in them. The complaint charges that an unlawful and willful assault 
had been committed by Charlie Snyder, ~ h o  was afterwards killed by the 
prisoner. The accusation is not expressed in very formal or technical 
language, b ~ ~ t  i t  is sufficient to show that a crime had been committed by 
Snyder. I f  he had appeared to answer the charge, he could have required 
that the offense be stated with greater particularity, so that he could 
know how to defend himself (Revisal, sec. 1467; X. zi. Pool, 106 N .  C., 
698) ; but this he did not do. The justice could have amended the 
proceedings of his own motion, under that section. This contem- (262) 
plates, of course, that magistrates, not learned in the law, may 
sometimes issue papers defectire in form, and even in substance, but the 
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method of correction is provided by the statute. 1111 unlawful assault is 
a crime, and though not stated in the complaint and warrant with techni- 
cal accuracy, this does not invalidate the warrant. I t  is but a defective 
statement, being too general; but the nature of the crime sufficiently 
appears for the purpose of the arrest and the justification of the officer in 
making it. The affidavit and warrant must be read together, and so con- 
strued. X. v. Davis, 111 N .  C., 729; S. zi. Wilson, 106 N .  C., 718. I t  is 
not expected nor required, in  the absence of special provision to the con- 
trary, that an affidavit or complaint should be in any particular form, or 
should charge the crime with the fullness or particularity necessary in an 
information or indictment. 12 Cyc., 294. 

But it is useless to emphasize the error in the ruling of the court by 
argument. This Court has held in a similar case that such a warrant 
confers lawful authority upon the officer to arrest the accused. S. v. 
Jones, 88 N.  C., 671. The warrant in that case was for larceny, and the 
word "feloniously" was not used in describing the offense, nor was the 
ownership of the property alleged. I n  the last particular it is closely 
analogous to this case. Here the name of the person upon whom the 
assault was made mas not stated. The Court there held that while the 
defects mould hare been fatal in an indictment for the larceny, the law 
in the case of warrants does not require the same certainty or particu- 
larity as in the formal charge by a grand jury, and one reason for this is 
that in the latter case the prisoner is entitled to be informed of the accu- 
sation against him in such manner that he may be enabled to make his 
defense. The Court concluded, therefore, that although a warrant may 
be defectire in form, or not strictly legal, if it is issued for a crime within 
the jurisdiction of the justice, the officer to whom it is directed, if a 
regular one who is bound to obey it, or if a special one, who though not 

bound to obey it, undertakes to execute it, is protected equally, in 
(263) both instances, by it. And for this statement of the law we have 

the authority of 1 Hale Pleas of the Crown, 460, "that although 
the warrant of the justice be not in strictness lawful, as if it express not 
the cause particularly enough, yet if the matter be within his jurisdiction 
as a justice of the peace, the killing of such officer, in execution of his 
warrant, is murder; for in such case the officer cannot dispute the validity 
of the warrant." This passage from Hale was cited with approval in 
Boyd's case, 17 Ga., 194, with this comment: "If this be lasv-and who 
will doubt its reasonableness ?-it is decisivq of this exception. I t  would 
be monstrous to lay down a different rule. I t  would put in jeopardy the 
life of every officer in the land. I t  never could be intended that they 
should determine, at their peril, the strict legal sufficiency of every precept 
placed in their hands." This view is also supported by Xackalley's case, 
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Croke, James, 280 (9  Coke Rep., 117), wherein i t  was decided by all the 
judges, assembled in conference to resolve upon what the law was upon 
the record, amongst other things, that  if there be error in awarding 
process, or in the mistake of one process for another, and an  officer be 
slain in  the execution thereof, the offender shall not have the advantage 
of such error, but tha t  the resisting and staying of the officer, when he 
comes to make an arrest i n  the king's name, is murder. See, also, Rex 
a. C'roker, 2 Chitty, 138;  Ring a. Tl'ilkes, 2 Wet. Rep., 151; 2 Hale  P. C., 
111;  Chitty's Cr. Law, 41, and 2 XcLain's Cr. Law, see. 922, where the 
subject is carefully discussed, with a full citation of the authorities. 

There are other considerations favoring the validity of the complaint 
and warrant, so f a r  as their protection to the officer in making the arre.st 
is concerned, but they need not be melztioned. 

The deceased mistook his remedy. H e  should have submitted to  the 
arrest, and asserted his right to a better warrant a t  the hearing, instead 
of defying the officer and assuming a hostile attitude towards him, endan- 
gering his life by the use of a deadly weapon, and actually encouraging 
his wife to attack him with a pistol, with which, acting in concert 
with her husband, she severely wounded him. H e  could not, in this (264) 
may, take the lam into his own hands and become the aggressor. 

The evidence as to the complaint and warrant  should have been ad- 
mitted. I f  this had been done, under the peremptory charge of the judge, 
we would be compelled here to interpret the evidence in the most favor- 
able light for the prisoner. When thus viewed-he not being deprived of 
the legal right to defend himself because of any mere formal defect i n  the 
complaint and warrant, by reason of the generality of the charge, if i t  
can be seen that  an offense is alleged-it becomes apparent that  the evi- 
dence should have been receix~ed and the case submitted to the jury, so as 
to gioe the prisoner the full benefit of the principle of self-defense, with 
proper instructions bearing upon that  feature of the case. Whether he 
acted strictly in  self-defense, or used excessive force or violence, are ques- 
tions for the jury, who should be guided, of course, by directions of the 
court as to the lam. H e  must be judged by the circumstances as they 
appeared to him a t  the time, the jurors being the judges of the reasonable- 
ness of his apprehension that  he was about to be killed or to receive great 
bodily harm. S. z.. Barrett, 132 N. C., 1005. 

The exception of the prisoner to the rejection of the evidence, as above 
indicated, 11-as well taken, and must be sustained. The reference in the 
charge to the insufficiency of the complaint and warrant  was also objec- 
tionable. Other errors are assigned, but they need not be considered. 

New trial. 
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Cited: S. 21. Boykin, 211 K.C. 412;  -4lexander v. Lindsey, 230 N.C. 
667. 

(265 1 
STATE v. LOUIS ALLEN. 

(Piled 4 Narch, 1914.) 

1. Trials-Special Verdict-Inferences of Fact-Questions for  Jury. 
A special rerdict which refers to the decision of the judge any fact cr 

inference of fact necessary to the determination of the issue is insutticient 
in law, and will be set aside. 

2. Criminal Law-Arrest Without WarrantResistance-Necessary Force 
-Questions for  ,Jury. 

One m-ho is being arrested by the prosecutor, without a warrant, has a 
right to resist and use all the force mhich. in the judgment of a jury, was 
necessary to free himself, on the facts as  they reasonably appeared to him 
a t  the time. 

5. Same-Evidence-Inferences of Fact. 
I n  this case the prisoner was arrested for violating the prohibition law 

by the prosecutor withont a warrant, while driving in a buggy on the high- 
vay ,  and found with from 3 to 5 gallons of intoxicating liquor in his 
possession. Later the prosecntor held the defendant's pistol in his right 
hand, and leaned orer in the buggy to mo1.e the bottles or prel-ent the loss 
of them, and vr-hile in this position the prisoner cut him several times with 
a knife, a violent struggle ensued, in which the prosecutor was twice cut, 
which resulted in the prisoner's submission to be bound and taken to jail, 
wherein he was incarcerated without either warrant or mittimus. Hcld, 
it was for the jury to determine whether the prisoner cut the prosecutor 
in an effort to Cree himself; and whether it was necessary for such purpose 
is a n  inference of fact, likewise for their determination. 

APPEAL by Sta te  f r o m  Peebles, J.,. a t  September Term, 1913, of VANCE. 
Indictnient  f o r  assault with a deadly weapon on one Wil l iam Royster. 

T h e  j u r y  returned a special verdict acquitting the  defendant. The  rele- 
v a n t  a n d  mater ial  facts  i n  such verdict a r e  as  follows : 

( 'That  Wil l iam Xoyster stopped the defendant  on t h e  highway along 
v-hich he  was dr i~ving and found i n  the  buggy 3 to  5 gallons of liquor. 
Royster  then got i n  the defendant's vehicle and  ordered h i m  t o  drive 011 
towards Henderson, which defendant did. Royster  was not a n  officer and 

h a d  n o  warrant." 

(266) T h e  part iculars  of the  assault a r e  thus  stated i n  the  special ver- 
dict  : "After going a mile  o r  so, a suitcase either fell  o r  was pushed 

by defendant  out of the buggy; prosecutor tu rned  t h e  buggy around and  
recovered i t ;  a lit t le fu r ther  on defendant pushed or rattled some bottles 
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in the foot of the buggy and was told by prosecutor to stop it, and prose- 
cutor, still holding defendant's pistol in his right hand, leaned over to 
move or prevent the loss of the bottles, when he was suddenly cut on the 
back of his neck by the defendant with a knife; a violent scuffle ensued, in 
which prosecuting witness was cut twice more, under the shoulder and in 
the back, and the pistol, for which each was struggling, was broken or 
disconnected ; prosecutor then got defendant on the ground and got on top 
of him and choked him until defendant gave up and submitted to be tied, 
which prosecutor did with defendant's own belt, and prosecutor then 
carried defendant 5 or 6 milea and locked him up in the county jail, with- 
out warrant or n~itt in~us." 

Pursuing the proper form in such cases, the verdict continues as fol- 
lows: "If his Honor, upon the foregoing findings and special verdict, 
shall be of opinion that the defendant is guilty of an assault with a deadly 
weapon upon Villiam Royster, the jury so find; otherwise, we find him 
not guilty." 

Upon the foregoing facts, the court being of opinion the defendant is 
not guilty, so instructed the jury, and thereupon the jury find that de- 
fendant is not guilty. Defendant discharged, and State excepts and 
appeals. 

Attorney-General Bicketi and Assistant Attorney-General Calvert for 
the Xiate. 

T .  T .  flicks and A. A. IIicks for defendant. 

HOKE, 3. There are at  least tvo authoritative decisions i a  this State 
to the effect that, on the trial of a criminal prosecution in the Superior 
Court, the determinative facts must be found by the jury. They may not 
be referred to the decision of the judge, even by consent of defendant or 
his counsel. S. v. Bolt, 90 N .  C., 749 ; 8. v. Xtezuart, 89 N .  C., 563. These 
facts are sometimes presented in  the form of a special uerdict, but 
when such procedure is had all the essential facts must be found (26'7) 
by the jury; the guilt or innocence of the defendant must follow as 
a conclusion of the l a ~ v  from the facts found, and a special verdict which 
refers to the decision of the judge any fact or inference of fact necessary 
to the determination of the issue is insufficient in law and will be set aside. 
X .  v. Penner, anfe, 247; S. v. JIcCloud, 151 N. C., 730; 8. v. Watts, 32 
S. C., 369 ; Clark's Criminal Procedure, p. 488. 

I n  the case before us, the defendant had been arrested and held without 
warrant. H e  had a right to resist and to use all the force which, in the 
judgment of the jury, was necessary to free himself, on the facts as they 
reasonably appeared to him. 8. v. Belk, 76 N.  C., 10. 



I N  THE SUPREME COURT. [I66 

According to the verdict, "the defendant suddenly cut the prosecuting 
witness with a knife, i n  the back of the neck, as the latter leaned over to 
hold the bottles in the buggy," and, i n  the fight which followed, ('he cut 
the witness twice more, under the shoulder and in  the back." Whether 
the cutting was in the effort to free himself is an  open question on the 
verdict, and whether i t  was necessary for such purpose is an  inference of 
fact which may or may not have been properly determined; but, under 
our law, the decision was not for  the court, but the jury. True, the 
defendant was afterwards choked into submission and tied and taken to 
jai l ;  but this was in  the struggle, after the first cutting, and, while rele- 
vant to the issue, is not controlling thereon, as a conclusion of law, 

F o r  the error indicated, the judgment and verdict wiIl be set aside, and 
this will be certified, that  the question of defendant's guilt or innocence 
may he submitted to another jury. 

Error.  

Cited:  S. v. Barber, 180 S .C .  714; S. v. Crawford, 197 N.C. 514; 
S. v. Sl'raughn, 197 N.C. 692; S. v. Pogleman, 204 N.C. 405; S. v. Hill, 
209 N.C. 54;  S. v. h~eders, 214 N.C. 560; S. v. Afuse, 219 N.C. 227; 
S. v. Anderson, 230 N.C. 56;  S. v. Harper, 235 N.C. 65. 

(268) 
STATE V. WILLIS PITT. 

(Filed 11 March, 1914.) 

1. IndictnientMotions to Quash-Interest of Grand Jury. 
-4 motion to quash a bill of indictment on the ground that the foreman 

of the grand jury was interested in the prosecution will be denied when it 
appears that the foreman took no part in passing upon the indictment and 
signed the bill under the direction of the grand jury and returned it in 
open court. Revisal, see. 3232. 

2. Witnesses-Qualifications-Appeal and Error. 
The determination of the trial judge of the disqualifications of witnesses 

to testify for lack of sufficient age or mental capacity is not reviewable on 
appeal. The religious requirements of a witness discussed, and Revisal, 
sees. 1496 (29) ,  2360, and 2354, referred to by CLARK, C. J. 

3. Criminal Law-Larceny from Employer-Confidence-Trials-Evidence. 
Upon a trial for larceny from an employer, evidence of whether or not 

the prisoner was trusted by the employer is incompetent. 
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4. Criminal I~w--Instructions-"Reasonable Doubt"-Definition. 
No particular formula is required of the judge in defining to the jury 

what is "reasonable doubt" in a criminal action; and his stating it to be 
"the same kind of reasonable doubt that an honest man meets up with in 
human life" is held to be no error in this case. 

WALKEE and ALLEN, JJ., concur in result. 

APPEA~, by defendant from Whedhee, J., at August Term, 1913, of 
PITT. 

Attorney-General Bickett and Assistant Attorney-General Culvert for 
the State. 

Jzilius Brown for defendant. 

CLARK, C. J. The defendant mas convicted of larceny of the corn of 
one J. R. Bunting, standing in the field. The testimony came from eye- 
witnesses and was clear and explicit. The first exception is to the refusal 
of the court to quash the bill of indictment on the ground that said 
Bunting, who was foreman of the grand jury that passed on the (269) 
bill, was also the prosecutor and swore out the warrant before a 
justice of the peace. The court found as a fact that Bunting at the time 
that the grand jury was considering the bill retired from the grand jury 
room and did not discuss the case with the grand jury nor vote on passing 
the bill, and that he did nothing in regard to it except that as foreman of 
the grand jury he signed the bill at  the direction of the grand jury and 
carried the indictment into court. 

"The general rule has been laid dowt that interest in a particular prose- 
cution other than a direct pecuniary interest will not disqualify a grand 
juror or be ground of objection to an indictment in the finding of which 
he participates. Accordingly, in the absence of statutory provisions to 
the contrary, the fact that a person has originated a complaint against 
the person accused of crime, or is a witness for the prosecution, does not 
operate as a disqualification. And the same rule has been applied to a 
person who has evinced a desire and purpose to enforce the law against 
the particular kind of crime, or has scbscribed funds for the purpose of 
legitimately suppressing a particular violation of law." 20 Cyc., 1301, 
title, "Grand Jury." 

I n  S. v. Sharp, 110 N. C., 604, where there is a full discussion of objec- 
tions to the competency of a grand jury, it is held that the fact that a son 
of the prosecutor was a member of the grand jury did not vitiate the 
indictment, though he had actively participated in finding the bill. 

I n  8. v. McDonald, 73 N.  C., 356, it was held that a grand juror was a 
competent witness on the trial of the defendant. Revisal, 3232, provides 
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that grand juries shall return all bills of indictment in open court through 
the acting foreman, except in capital felonies, and it has been often held 
that an indictment need not necessarily be signed by any one. S. v. Mace, 
86 S. C., 668. 

Exceptions 2 and 3 are to the ruling of the court that two witnesses, 
respectively 11 and 12 years old, were of sufficient age and capacity to 

testify. The competency of a witness to testify is determined by 
(270) the trial court, and is not reviewable on appeal. S. v. Finger, 131 

N. C., 781; 8. v. Perry, 44 Tu'. C., 330; 40 Cyc., 2200. 
One of these witnesses, 11 years old, testified that if he swore to a lie 

they would put him in jail; that he intended to tell the truth, and mas 
going to tell what he knew. The other witness, 12 years old, testified that 
he had never been in court before; that when he kissed the book i t  meant 
that he would tell the truth; that if he should tell a lie they would put 
him in the lockup. When asked, '(TVhat else?" he replied, "I don't know, 
sir." The finding of the judge that these witnesses were competent to 
testify was conclusive, and not reviewable. This is so held both as to their 
moral and religious sensibility and their intelligence. S. v. iTfanua1, 64 
N. C., 603; R. v. Eclwurds, 79 S. C., 648. 

Show 1 ) .  ilfoore: 49 S. C., 25, is a very interesting discussion as to the 
disqualification of a witness on account of his religious belief. The 
Court there held that one who believed in the existence of a Supreme 
Being was a competent witness, though he did not believe that punish- 
ment would be inflicted in the world to come. I n  that case it would seem 
that the witnesses were of age. I f  it were open to us to review the findings 
of fact of his Honor as to the competency of these witnesses, it mould 
seem that they gave very intelligent replies and a sense of their responsi- 
bility and intention to tell the truth, and that punishment would be 
awarded them should they fail to do so. The fact that one of the witnesses 
said he "did not know" what punishment would happen to him beyond 
imprisonm~nt in jail should not disqualify him, in view of the other 
evidence showing his intelligence and sense of responsibility. 

However, as already stated, the finding of the judge i11 such case is 
conclusive, and not reviewable by us. E e  sees the witiiesses and can 
judge better of their intelligence and sense of responsibility than can 
possibly be transmitted to us on paper. 

I n  Sknw v. Jloore, supm, Pearson, J., said that "in the old cases it mas 
held to be common law that no infidel (in which class Jews were included) 

could be sworn as a witness in the courts of England." He then 
(271) proceeds to say that the reason for this as given by my Lord Coke, 

"to say the least of it, is narrow-minded, illiberal, bigoted, and 
unsound." And adds that ('Lord ITale, notwithstanding the opinion of 
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Coke and the old cases, held that a Jew is a competent witness and may 
be sworn on the Old Testament, and such has ever since been taken to be 
the lam." We know that the Old Scriptures, which is the Hebrew Bible, 
do not teach a future life, and hence there is absent therefrom the doctrine 
of future rewards and punishments. Indeed, the Eew Testament teaches 
that "Life Eternal came through Jesus Christ.'' I n  the same case, Xhaw 
v. Xoore, supm, Pearson refers to Ornychund v. Barker, 1 Atk., 19, as a 
great case, "for it relieved the common law from an error that was a 
reproach to it." I n  that case "a Gentoo, who did not believe in either 
Old or Kew Testament," mas held to be a competent witness, though it did 
not appear "whether according to Gentoo religion rewards and punish- 
ments are to be in this world or the world to come. The decision was 
made without ascertaining how the fact was; so i t  must have been con- 
sidered by the Court to be immaterial." 

Judge Pearson further says that it was insisted on the argument that, 
hen-ever it was decided in Ornychzcnd v. Barker, i t  was otherwise under 
our statutory provisions prescribing the forms of oath. He  says, as to this 
argument: "We think it manifest, by a perusal of the statute, that i t  was 
not intended to alter any rule of law, but the sole object was to prescribe 
forms adapted to the religious belief of the general mass of citizens, for 
the sake of convenience and uniformity." 

The form of oath for witnesses now prescribed (Rev., 1496 (29))  and 
2360) simply requires the witness to swear that his evidence "shall be the 
truth, the whole truth, and nothing but the truth." The provision in 
Revisal, 8354, as to the manner of swearing is, as Judge Pearson says, 
merely a form "adapted to the religious belief of the general mass of 
citizens for the sake of conaenience and uniformity." Revisal, 2363 
(enacted 1199, ch. 50) ,  validated oaths theretofore taken not in a manner 
prescribed by the laws of 1777, now Revisal, 2354. 

I f  such reply from one who is honestly ignorant of what will (272) 
happen to him in another world shall render him incompetent to 
testify, not only the administration of justice will often be hindered, but 
unwilling witnesses can block needed investigations by professing like 
ignormce. 

I t  was excepted that the defendant was not allowed to state that his 
employer trusted him with his property. This is not an issue in this 
cause. The question is not whether he Tvas trusted by his employer, nor 
that he was unworthy of that confidence, but, Did he steal the corn of the 
prosecutor, as charged in the bill of indictment? It would not have been 
competent for the State to show that the defendant was not trusted, or 
was suspected by his employer. Nor is i t  competent for the defendant to 
testify that he was trusted. 
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Nor do we think it good ground of exception that the judge in his 
charge, in attempting to define what constitutes a reasonable doubt, said : 
"A reasonable doubt in the jury box is exactly the same kind of reasonable 
doubt that an honest man meets up with in human life." The law does 
not require that any particular formula shall be used in charging upon 
the doctrine of reasonable doubt. S. v. Dobbins, 149 N. C., 465; S. v. 
Brabham, 108 N. C., '793; S. v. illatthews, 66 N. C., 106; S. v. Oscar, 52 
N.  C., 305. 

N o  error. 

WALKER, J., and ALLEN, J., concurring in result. 

Cited: Lanier v. Bryan, 184 N.C., 238; S. v. Beal, 199 N.C. 300. 

STATE v. J. M. NIPPER - ~ N D  J I M  JOHNSON. 

(Filed 25 March, 1914.) 

Convicts-Punishment-Discipline-Flogging. 
Flogging convicts to enforce discipline is not authorized by any statute 

nor any valid regnlation, and there being no legal regulation in this case 
permitting. it, its infliction is contrary to law. (The constitutional and 
statutory authority as a matter of discipline discussed by CLARK, C. J.) 

WALKER, HOKE, and BROWN, JJ., concur in result. 

(213) APPEAL by defendant from Cooke, J., at September Term, 
1913, of WAKE. 

Attorney-General Bickett and Assistant Attorney-General Qnlvert for 
the State. 

R. N. Simms, Armistead Jones & Son, and J.  W.  Bunn for defendants. 

CLARK, C. J. The defendant Nipper was supervisor in  charge of a 
camp of convicts working upon the roads of Wake County, and the 
defendant Johnson was a guard a t  said camp. They were charged with 
assaulting, beating, and wounding one Dan Galla'gher, a convict under 
their charge and supervision, with a leather strap 16 inches long and 
3% inches wide, attached to a wooden handle 5 inches long, whereby he 
was badly beaten and bruised. Said Gallagher was a man between 40 and 
45 years of age. H e  was flogged on his bare flesh. A few hours later he 
was taken ill, and died that afternoon. The county physician testified 
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that he did not think the death of the said Gallagher was attributable in 
any way to the whipping. The chastisement was inflicted for refusal to 
work when ordered to do so. I t  was in evidence that "chastisement with 
a strap as a means of discipline for prisoners had been in general use 
and adoption and had been generally practiced in Wake County for 
more than a generation." 

The court stated from the bench, before the argument began, that 
"after full consideration of the subject, he had reached the conclusion 
that under the Constitution and l a m  of this State the authorities who 
hare control oyer convicts haae no right to administer whippings to 
them for causes of discipline, and that this feature was eliminated from 
the further discussion of the case." The exception to this presents the 
controversy before us. The jury found the defendants guilty, and his 
Honor imposed a fine of $10 and costs on each defendant. 

The indictment was not for homicide, but for assault. I t  TTas doubt- 
less due to the fact that there was absence of all evidence of malice, the 
testimony of the physician above stated, and the further evidence that 
the use of such punishment had always been customary, that his Honor 
imposed so light a punishment. 

The Attorney-General presents for our consideration the fact that the 
Constitution, Brt. XI, see. 1, declares that ('Death, imprisonment 
with or without hard labor, fines, removal from office, and dis- (274) 
qualification to hold office7' shall be the only punishments known 
to the l a m  of this State. Previous to 1868 me had retained the common- 
law punishments by which many corporal punishments could be in- 
flicted, such as branding for manslaughter, cropping the ears for per- 
jury, setting in the stocks, and flogging. The Constitution of 1868 
intended by the above provisions to restrict the sentences which might be 
imposed by the courts upon conviction of crime to those above enumer- 
ated. 

This constitutional provision has no direct application to the disci- 
pline required in our jails and penitentiaries, for if so it would prevent 
solitary confinement, restriction of rations, and other reasonable punish- 
ments that are in customary use in prisons and penitentiaries. 

The question whether flogging can be used as part of the discipline in 
our State and county prisons depends not alone upon the constitutional 
provision, but also upon the question whether it is reasonable or au- 
thorized. Laws 1909, ch. 281, see. 6, provides: "The convicts sentenced 
for hard labor shall be under the control of the county commissioners of 
said county, and said authorities shall have power to enact and enforce 
all needful rules and regulations for the successful working of all con- 
victs upon the highways, and commit to the superintendent or super- 

249 
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visors the custody of the whole and any part of the convict force. And 
they may authorize and empower them to use such discipline only as 
may be necessary to carry out the rules and regulations in the worliing 
of the highways to which said convicts may be put by the order of the 
county commissioners to the same extent as i s  nllozued by law to the 
authorities of the penitentiary in the custody and control of convicts 
commifted to the State's P~ison." This act is applicable only to Wake 

- - 

County. 
We find no rule or regulation of the county commissioners authorizing 

the flogging of con~icts, and as we find no authority of law giren the 
State's Prison authorities to inflict such punishment, such regulation by 
the county commissioners mould be void and no protection to the defend- 
ants, if it had been made. 

I t  is true that flogging has been customary in the State's Prison, and 
also in the county convict camps; but that is no defense, since there is 
no statute authorizing it, unless such discipline is reasonable and neces- 

sary. I n  the absence of such statute, whether any given measure 
(275) of discipline can be authorized by those in charge of the State 

and county prisoners depends upon whether the measure of disci- 
pline is reasonably necessary. I n  view of the enlightenment of this age, 
and the progress which has been made in prison discipline, we have no 
difficulty in conling to the conclusion that corporal punishment by flog- 
ging is not reasonable, and cannot be sustained. That which degrades - - 

and embrutes a man cannot be either necessary or reasonable. 
Originally, flogging was recognized as a proper punishment in the 

armies and navies of the world. But i t  has long since been abolished in 
u 

those services everywhere, notwithstanding the protests of officials who 
declared that the result would be mutiny and disorganization. Flogging 
has been long since abolished as a part of prison discipline by all the 
great and enlightened nations of the world, except Russia. I n  England, 
France, Germany, Austria, Italy, Belgium, Holland, Switzerland, Spain, 
and by the government of the United States, and even in Mexico and in - 
most other civilized countries, the lash as an adjunct of prison discipline 
has long since been forbidden. I n  Mexico, in 1903, Art. 385 mas adopted: 
"The lash or any other s~iolent physical punishment shall not be em- 
ployed" either as a sentence of the court or as a part of prison discipline. 
This has been taken substantially from the statutes obtaining in the more 
advanced countries. 

The statute in New York provides: "No guard in any prison shall 
inflict any blows whatsoever upon any prisoner, unless in self-defense or 
to suppress a revolt or insurrection." Statutes or regulations to the 
same effect abolishing flogging prevail in all the northern and u-estern 
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States, 32 out of 48, and i t  is there looked upon as a survival of bar- 
barism. I n  many of the southern States, as in Maryland, District of 
Columbia, West Virginia, Oklahoma, Tennessee, Texas, and others, it 
has also been abolished and prohibited. This is one of the very few 
States in which it has been retained, and here not by authority of law, 
but as a matter of custom, and is the survival, doubtless, of a former 
condition of society, and it has lingered here, probably, owing to the 
fact that an unusually large part of our criminal population are colored. 

The growing humanity of the age demands that punishment for crime, 
however justly inflicted, should be humanely administered, with 
due regard to the rights of the prisoner. About a century and a (216) 
quarter ago, when the celebrated John Howard visited the prisons 
of Europe, he awoke the world to a realization of the evils inflicted upon 
prisoners in England, and in other countries. He  found that "the 
prisons were for the most part pestiferous dens, overcrowded, dark, 
foully dirty, not only ill-ventilated, but deprived altogether of fresh air. 
The wretched inmates were dependent for food upon the caprice of their 
jailers or the charity of the benevolent; water was denied them except 
in the scantiest proportions; their only bedding was putrid straw. Every 
one in durance, whether tried or untried, was heavily ironed. A11 alike 
were subject to the rapacity of their jailers and the extortions of their 
fellows. Jail  fees were levied ruthlessly; also a contribution was paid 
by each individual to a common fund to be spent by the whole body 
generally in drink. Idleness, drunkenness, vicious intercourse, sickness, 
starvation, squalor, cruelty, chains, awful depression, and everywhere 
culpable neglect. I n  these words may be summed up the state of the 
jails at the time of Howard's visitation. -It this time prisons were 
primarily places of detention, not of punishment, peopled by accused 
persons still innocent in the eyes of the law, and debtors guilty of 
breaches of the financial rules of a commercial country, framed chiefly 
in the interest of the creditor. Freedom from arrest was guaranteed by 
Magna Carta, save on a criminal charge; yet thousands were committed 
to jail on legal fictions and retained indefinitely for costs far in excess of 
the original debt. The impecunious were locked up and deprived of all 
hope of earning means to obtain enlargement; while their families and 
persons dependent on them shared their imprisonment and added to the 
overcrowding. The prisons were always full. Ja i l  deliveries were a rare 
occurrence, and even when tardy trial ended in acquittal, release was 
delayed until illegal charges in the way of fees had been satisfied." 
Encyclopedia Britannica, Art. "Prison." Our Constitution of 1868 
abolished imprisonment for debt as well as all corporal punishment. 
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We also know from the history of those times that even in England 
prisoners had no allowance from the Government for food, and were 
indebted to the contributions of charity or to the consideration of the 
jailer for their daily sustenance, and that when acquitted or discharged 

they were detained by the jailer till the debt for their support 
(277) was liquidated by their friends. When it was proposed in Parlia- 

ment that the Government should pay the jailers a salary, and 
should afford food for the prisoners at the public expense, a most serious 
and prolonged opposition was made against the incurring of such expense 
by the public. 

Under the agitation begnn by the investigations of Howard and main- 
tained by the ability of Jeremy Bentham, a reform of prison discipline 
was begun which has alleviated to some extent the tyranny often inflicted 
upon those who were till then treated as if deprived of all rights as 
human beings because deprived of their personal liberty. I t  has been 
found that it is unsafe and unjust to intrust to the discretion of men, 
often of bad judgment and sometimes of e d  passions, the infliction of 
corporal punishment upon helpless prisoners who, protected by no pub- 
licity and without any trial for breaches of discipline, are subjected to 
the arbitrary power of those in charge of them. 

Further back in the so-called days of chivalry, throughout Europe 
every baron and lordling had beneath the lower floor of his castle a cellar 
into which he cast without trial, and often without food, in the mire and 
ooze, any one who displeased him. Their only avenger mere the diseases 
which, rising from such pollution, often devastated the families of those 
on the upper floors, who spent their time in dancing and revelry mhile 
the unhappy victims, without light, often without food, were groaning 
in the underground receptacles, where, amid pollution and filth. they 
passed to miserable death. From that state of things to the condition 
found by John Howard was a gradation, but very far from what now 
obtains generally throughout civilized countries. The usual appeal for 
the maintenance of abuses is to the usages of the common lalT and of 
past ages, but cannot be maintained. 

I n  9 Cyc., 877, it is said: "A convict who violates any of the prison 
regulations may be subjected to solitary confinement or such other 
reasonable punishment as the statute may authorize (Boone v. State, 8 
Lea (Tenn.), 739) ; but corporal punishment cannot IawfuIly be inflicted 
without legislative sanction. Smith v. fitate, 8 Lea (Tenn.), 744." The 
survival of flogging in a few of the Southern States only is doubtless due 
to the public attitude as to this matter which has descended to ua from 
a former state of society. I t  is utterly tabooed elsewhere. Delaxvare 
and Maryland retain flogging, not as a part of prison discipline, 

252 
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but as a court sentence for "wife beaters"-an admirable arrange- (278) 
ment and a most just application of the Zex talionis. 

There can be no analogy to the corporal punishment which is some- 
times inflicted on pupils in the public schools. I n  those cases there is the 
utmost publicity as a deterrent against abuse and the protection of the 
parent, or other relatives, of the pupil. Still less is there any analogy 
to the punishment of a child by its parent. I n  that case, besides the pro- 
tection of public sentiment, there is the safeguard of natural affection. 
The common-law right of a husband to chastise his wife was held as late 
as X. v. Rkodes, 61 N. C., 453, where a husband was held not guilty upon 
a special verdict that he "whipped his wife without provocation, with a 
switch as large as his finger, but no larger than his thumb," citing X. v. 
Black, 60 N. C., 263, which held that if there was no permanent injury 
nor excessive violence, the law permitted the husband to thrash her "to 
make her behave herself," and that if the courts intervened it would 
"encourage insubordination" on the part of wives. But in 1874, in X. v. 
Oliver, 70 N .  C., 60, without any intervening statute, i t  was held that we 
had ('advanced beyond that ,barbarism." Pe t  the wife had the protection 
of the affection of her husband and of public opinion. There is no pro- 
tection to prisoners in jail. They are under a cloud, and receive small 
sympathy from any one. The discipline is necessarily peremptory, and 
when punishment is inflicted by flogging, whether i t  is justly imposed or 
not rests in the bosoni of the officer who orders it. There is no inquiry 
or publicity, either as to the justice of the punishment or of its extent as 
commensurate with the offense. The extent of punishment, if legal, is 
committed to the arbitrary power of men who may happen to be unjust 
or of bad judgment. Their action is irreviewable except when in some 
cases of gross excess the matter may possibly be brought to public atten- 
tion, and then the victim is at  every disadvantage. The punishment, if 
by flogging, has already been inflicted, whether justly or not, and the 
suffering and degradation cannot be removed. The victim is usually 
ignorant and always impecunious and generally without friends. His 
fellow convicts often dare not testify in his behalf, and their testimony 
will not carry the weight given to statements made by those in authority. 

I n  such circumstances, abuse is easy and almost inr~ited. And 
(279) reparation is impossible he hen wrong has been done. Suppose a 

young man of otherwise good record is sentenced in a recorder's 
court without a grand jury and without a jury trial for carrying a 
concealed weapon or for an affray or other offense not inrolving moral 
turpitude, and while in jail or on the roads he should violate some order 
of the prison authorities, shall he be flogged as Gallagher was, and dis- 



I N  THE SUPREME COURT. [I66 

graced for life? We have no decision sustaining the right to flog prison- 
ers to be overruled, as in the case of husband and wife, above cited. 

I n  view of these considerations and the impolicy of subjecting men 
without trial, at  the arbitrary will of other men, to a punishment whose 
effect must be to destroy the self-regpect of the victim and harden and 
embrute him, i t  is no wonder that the intelligence and humanity of the 
age has abolished flogging, in  all but a few States of this country, as any 
part of prison discipline. While our constitutional provision against the 
infliction of corporal punishment as a part of the sentence of the courts 
does not directly prohibit its infliction in  prison discipline, its spirit is 
certainly against the longer use of flogging for that purpose. 

The smallness of the sentence imposed in this case (a fine of $10 each 
and the costs) indicates that the huma'ne and just judge who tried this 
cause deemed that the act of the defendants was without aggravation, 
and that they were only following the custom which has been observed in 
this State up to this time. We have been, however, discussing the legal 
rights of prisoners, and we find no authority for its longer continuance. 

I n  at  least two of the States, where the parole system obtains, i t  has 
been found that prisoners can be worked, with some exceptions, by hu- 
mane methods which require the imposition of no punishment and by 
the hope of reward and by the shortening of their sentences for good 
conduct. I n  others a modification of that system has been successful. 
These are matters, however, which rest with the Legislature and the 
prison authorities. 

We may note that the act of 1911, ch. 64, prescribing that persons 
sentenced to work on the public roads for misdemeanors shall not wear 
felon's stripes, is an indication that the Legislature did not intend that 
prisoners should be subjected to any unnecessary degradation. We are 
constrained to say that there is no statute or decision in this State that 

authorizes the infliction of flogging as a part of prison discipline, 
(280) and that it is contrary to the spirit, at  least, of the constitutional 

provision referred to. Such being the case, we must hold that the 
flogging of Gallagher was inflicted illegally and without authority of 
law. 

No error. 

HOKE, J., concurring: I concur in the disposition made of this appeal 
and am of opinion that the laws of North Carolina applicable to the 
subject do not refer the control and discipline of prisoners to the unregu- 
lated discretion of subordinate administrative officials. The general 
statute on the subject of working convicts on the public roads, Rev. 1905, 
see. 1356, provides that "The county authorities shall have power to 
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enact all needful rules and regulations for the successful working of 
convicts on the public roads," etc., and the law of 1909, the statute 
specially applicable to Wake County, confers like power on the authori- 
ties of that  county, with the limitation that the regulations made shall 
be in accord with those which prevail in the State's Prison-a limitation 
which does not obtain unless and until the authorities of the State's 
Prison shall have made such rules. These statutes clearly contemplate 
that  the control and discipline of convicts and particularly in reference 
to their punishment, corporal or other, shall be pursuant to rules for- 
mally made and published by the board of county commissioners, or 
their duly authorized agents, and I would not hesitate to hold tha t  these 
rules should be humane, reasonably designed to affect the well ordered 
governance of convicts, and that, in their prominent features, they 
should be made known beforehand to each and every prisoner, that they 
may live and act with knowledge of the penalties attendant on dis- 
obedience. I n  applying such a standard, I am not prepared to say that  
never, under any circumstances, is corporal punishment permissible, or 
that carefully prepared rules, looking to such result, are, in all instances, 
unlawful; but the question is not presented on this appeal, for there is 
no proof or suggestion that  there were any rules or regulations of any 
kind which authorized the punishment inflicted in the present case. I 
am of opinion, therefore, that  acts of defendants Tvere without warrant  
of law and that they have been properly convicted. 

WALKER, J., and BROWK, J., concurring in this opinion. 

Ci ted:  8. v. Xincher, 172 X.C. 899, 903; Snzall v. ~llorrison, 185 
N.C. 596; S. v. Revis, 193 N.C. 198, 199 ; S. v. Carpenter, 231 N.C. 238. 

STATE v. EIEDRICK DEVANE. 
(281) 

(Filed 1 April, 1914.) 

Appeal and Error-Homicide-Escape-filing Brief-Rules of Court. 
When an apl?ellant escapes pending his appeal to this Court, the Court 

in its discretion will either dismiss the appeal or affirm the judgment or 
continue the case. It can make no difference that the appellant is con- 
victed of a capital felony. That entitles him to no special privileges. 

APPEAL by defendant from Allen, J., at  October Term, 1913, of 
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Attorney-General Bickett and Assistant Attorney-General Oalvert for 
the State. 

N o  counsel for the defendant. 

CLARK, C. J. This is a conviction for murder in the first degree. - 
When the case was called for argument, counsel who had formerly repre- 
sented the prisoner stated that his client had escaped jail, and that he 
would not file any brief for him. 

This case stands on the same basis as any other. The fact that the 
prisoner has been found guilty of a capital offense gives him no special 
privilege or claim to consideration over any other litigant. The pre- 
sumption of law is that the trial below was correct. %o appellant is 
entitled to have his case reviewed except by following the method pre- 
scribed by law and the rules of the Court. I f  this appellant had not 
entered his appeal within ten days, or if he had not filed his bond or 
obtained leave to appeal i n  fowna pauperis, or if he had not docketed 
his transcript in due time, or by his laches had failed to have the case 
settled by the judge: in any of these cases the appeal would be dismissed 
or other appropriate action taken, as in all other cases. The fact that he 
has withdrawn himself from the jurisdiction of the court by flight puts 
him in no better condition. 

I n  S. v. Jacobs, 107 X. C., 172, the appellant had been convicted of 
murder in the first degree. When the case was called, he had 

(282) escaped, but that did not appear, and the court affirmed the judg- 
ment. After his recapture, his counsel mored the Court to take 

up the record and to consider the exceptions. This the Court refused to 
do, with a TTery full discussion by Avery, J . ,  of the authorities. I t  was 
held that the principle that '(persons charged with crime have the right 
to be present at their trial, to be informed of the accusation against them, 
to confront their accusers, and to have the aid of counsel, is guaranteed 
by the Constitution, which right cannot be waived in capital cases, 
extends only to the court which tries the facts, where the accused is pre- 
sumed, on account of his peculiar knowledge, to be able to conduct, or 
assist in the conduct of, his defense. I t  does not prevail in the appellate 
court, which has jurisdiction only to review alleged errors of law on the 
trial below. Hence, when one who has been convicted appeals, and after- 
wards escapes, this Court may, in its discretion, proceed with the hearing 
of the exceptions, dismiss the appeal or retain the cause on the docket to 
await the possible but not probable return of the fugitive, and that any 
judgment it may pronounce will be valid, for it is not required that the 
appellants should be present in the appellate court." That case has been 
repeatedly affirmed since, see Anno. Ed. 
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I n  S.  v. Anderson, 111 N.  C., 689, which was also a conviction for 
murder in the first degree, the Court again affirmed the doctrine that the 
prisoner having made his escape, this Court, in its discretion, mill either 
dismiss the appeal or hear it or continue it, and upon motion of the 
Attorney-General, the appeal was dismissed. 

I n  8. v. Cody, 119 N.  C., 908, which was another conviction for a 
capital felony and an escape, the Court reaffirmed the above ruling, and 
dismissed the appeal. 

I n  S. v. Dizon, 131 N. C., 808, which was another conviction for 
murder in the first degree, the Court reaffirmed the above authorities and 
affirmed the judgment, saying: "One who thus dismisses himseIf aban- 
dons his appeal and has no ground to invoke a review of the trial by the 
appellate court." 

I n  S. v. Moses, 149 N. C., 581, the Court said: "It appearing (283) 
that the defendant has broken jail and is still at large, the appeal 
is dismissed. 8. v. Jacobs, 107 N.  C., 772; S. v. lieebler, 145 N. C., 
560." I n  S. v. Keebler, 145 N.  C., 560, the Court dismissed the appeal, 
saying: "We will not deal with a defendant who is in the moods." 

I n  8. v. Jacobs, 107 X. C., 712, Avery, J., among many other cases, 
quoted from Waife ,  C. J., in S m i f h  v. United States, 94 U .  S., 97, as 
follows: "It is clearly within our discretion to refuse to hear a criminal 
case in error unless the convicted party suing out the writ is where he 
can be made to respond to any judgment we may render. . . . I f  we 
affirm the judgment, he is not likely to appear to submit to his sentence. 
I f  we reverse i t  and order a nea- trial, he will appear, or not, as he may 
consider most for his interest." 

I n  8. v. Keebler, supm, the Court said: "No court will ordinarily 
decide a moot point, a mere abstraction; and to cumber the docket will 
ordinarily be useless, leading merely to a dismissal of the appeal at some 
future term, as in S. v. Cody, supra." I n  both that case and in S. v. 
Jacobs, supra, there are numerous citations from other States showing 
that this is the general practice. 

There are also numerous decisions showing that there is no distinction 
as to the procedure in this Court between appeals in criminal and in civil 
cases. I n  S .  v. Spivey, 151 N.  C., 676, it is said: "Exceptions appearing 
of record and not mentioned in the brief are deemed abandoned on appeal 
in criminal as well as in civil actions." I n  S. v. Bramble, 121 N. C., 
603, the Court cites numerous cases in which appeals in criminal actions 
had been dismissed for a defect in the affidavit to appeal in forma 
pauperis, and reaffirmed the doctrine, which has been acted upon uni- 
formly before and since, in 8. v. Atlcinson, 141 3. C., 735;  8. v. Smifh ,  
152 N. C., 842. I n  S. v. Council?. 129 N.  C., 511, the Court held: "A 
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person convicted of a capital felony is  not prejudiced by the fact that  
the Supreme Court renders a per curiam opinion affirming the convie- 

tion." This case has been cited and approved since, see Anno. Ed. 

(284) We have, however, carefully reviewed the exceptions on the 
trial below, and find no error that  was pe judic ia l  to the prisoner. 

H e  was evidently well informed as to the merits of his case, and did not 
care to abide the action of this Court. The judgment is 

Affirmed. 

Cited: S. v. Mart in,  172 N.C. 977; S. v. Dalton,  185 N.C. 606; I n  re  
X o r r i s ,  225 N.C. 51. 

STATE v. W. H. JIOORE. 

(Piled 1 April, 1914.) 

1. Intoxicating Liquors-IVarrants-Proviso - Matters of Defense - Mo- 
tions to Quash. 

A motion in arrest of judgment upon an alleged defect in a warrant 
charging the unlawful sale of intoxicating liquors, for that the warrant did 
not negative the idea that the defendant was a druggist or medical deposi- 
tary (ch. 44, Public Laws 1913, see. I ) ,  mill not be granted, as the exception 
in the statute is no part of the definition or description of the offense, but 
simply withdraws certain persons from its operation, and is a matter of 
defense. Semhle, such exception should be talien in the trial courts where 
the warrant may be amended, and not for the first time in the Supreme 
Court on appeal. 

2. Intoxicating Liquors-Trials-Evidence-neclarations - Questions for 
Jury. 

Held in this case, charging an unlawful sale of intoxicating liquor under 
ch. 44, Public Laws 1913, see. 1, testimony that the defendant did not have 
any business is competent upon the question as to whether he was a drug- 
gist, etc.; and as to whether his declarations that he had sold intoxicants 
were made in jest was properly for the determination of the jury. 

APPEAL by defendant from Cooke, J., a t  Fal l  Term, 1913, of WAKE. 
The defendant was convicted upon a warrant charging that  he had 

engaged in the business of selling, etc., intoxicating liquors. The  warrant  
does not negative the idea tha t  the defendant is a druggist or a medical 
depositary, and the defendant moves in arrest of judgment in the 

Supreme Court for this alleged defect. 

(285) The other exceptions of the defendant are : 
"1. The court erred in  admitting the question of the solicitor, 

put to the witness Mangum, 'as to what business the defendant was 
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engaged in,' as tending to show the character of the defendant, who had 
not then been introduced as a witness in his own behalf, and who was 
not afterwards introduced as a witness in his own behalf. 

"2. The court erred in admitting the answer of t h ~  witness Mangum, 
'that the defendant never had any business that he knew of,' as directly 
proving the character of the defendant, who was not introduced as a 
witness in his own behalf, and who did not open up his character by 
asking any witness introduced by the State as to his character. 

"3. The Court erred in refusing to gire the following special instruc- 
tion as asked for by the defendant, towit: 'That in addition to the 
possession of the liquor, there must be evidence that the defendant has 
the liquor for the purpose of sale before the jury can find the defendant 
guilty.' 

"4. That the court erred in not instructing the jury, in answer to the 
contention of the defendant, that the statements of the defendant that 
he had sold whiskey were mere 'big talk,' braggadocio, ITas meant in fun 
and jest, and not as the truth. 

"5. That the charge xas  not responsire to the request contained in the 
special instruction: that there was no evidence whatever of any sale of 
the liquor which the defendant had in his possession, and the only evi- 
dence of any sale was what the defendant said in fun and jest." 

Judgment was pronounced against the defendant, and he appealed. 

Attorney-General Bickett and Assistant Attorney-General Calvert for 
the State. 

J .  C. L. Harris for defendant. 

ALLEN, J. The defendant is charged with a violation of section 1 of 
ch. 44, Pub. Laws 1913, which reads as follows: "That it shall be un- 
lawful for any person, firm, corporation, association, or company, by 
whatever name called, other than druggists and medical deposi- 
taries duly licensed thereto, to engage in the business of selling, (286) 
exchanging, bartering, giving away for the purpose of direct or 
indirect gain, or otherwise handling spirituous, vinous, or malt liquors 
in the State of North Carolina. Any person, firm, or corporation vio- 
lating the provisions of this act shall be guilty of a misdemeanor." 

The motion in arrest of judgment is for failure to allege in the war- 
rant that the defendant is not a druggist or a medical depositary, the 
defendant relying upon the principle announced in Archbold's Criminal 
Pleading, page 53, and approved in 8. v. Heaton, 81 N .  C., 547; S. v. 
Lanier, 88 N. C., 658, and 8. v. Blackley, 138 N. C., 622, that "If there 
be any exception contained in the same clause of the act which creates 
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the offense, the indictment must show, negatively, that the defendant or 
the subject of the indictment does not come within the exception." 

The language used in the statute, '(other than druggists and medical 
depositaries," iq in effect an exception, and is contained in the clause 
creating the offense, and if the principle is applied without qualification, 
the warrant is defective, as contended by the defendant. 

The rule was first adopted in England at a time when more than two 
hundred offenses were punishable with death, and when the judges were 
astute to discover means to relieve against the harshness and severity of 
the common law, and is not of universal application, the true test not 
being made to depend upon the place the exception has in the statute, 
but upon the nature and effect of the exception. 

The rule, with its qualifications, is stated accurately and clearly in 22 
Cyc., 344: "It is necessary to negative an exception or proviso contained 
in a statute defining an offense where it forms a portion of the descrip- 
tion of the offense, so that the ingredients thereof cannot be accurately 
and definitely stated if the exception is omitted. Where, however, the 
exception or proviso is separable from the description and is not an 
ingredient thereof, it need not be noticed in the accusation, being a 
matter of defense. As the rule is frequently stated, an exception in the 

enacting clause must be pleaded; but an exception in a subsequent 
(287) clause or statute is matter of defense by the accused. But this is 

not an accurate statement, since the rule is to be determined, not 
by the position of the exception or proviso, but its nature as constituting 
an element of the description of the offense. An exception in a subse- 
quent section or statute may be so closely connected with the description 
contained in a preceding section that it must be negatived ; and, converse- 
ly, matter in  the enacting clause may be so independent of the descrip- 
tion that i t  form a matter of defense. While it has been held that a 
reference from the enacting clause to a clause containing the proviso mill 
demand that the latter be negatived, such rule has not been generally 
followed, and a reference mill not render it imperative to negative a 
proviso not a portion of the description. A proviso which withdraw a 
case from the operation of the statute need not be negatived." 

This is the same principle declared by Ilenderson, G. J., in S. v. 
Norman, 13 N. C., 226, in reference to prorisos, where he said: "We 
find in the acts of our Legislature two kinds of provisos-the one in  the 
nature of an exception, which withdraws the case provided for from the 
operation of the act; the other, adding a qualification, whereby a case is 
brought within that operation. Where the proviso is of the first kind, it 
is not necessary in an indictment, or other charge founded upon the act, 
to negative the proviso; but if the case is within the proviso, i t  is left to 
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the defendant to show that fact by way of defense. But in  a proviso of 
the latter description the indictment must bring the case within the 
proviso. For, in reality, that which is provided for, in what is called a 
proviso to the act, is part of the enactment itself." 

Again, in S. v. Burton, 138 N.  C., 577, Justice Connor, while dis- 
cussing the necessity of an allegation in an indictment as to matters con- 
tained in exceptions and provisos, after commenting upon S. v. Yo~rnan 
and S. v. Heaton, says: "The defendant misconstrues the words 'same 
clause,' used in many of the opinions, by giving to it the same significa- 
tion as same section. The line separating the two classes of cases is not 
the mere location of the excepting language, but is dependent upon its 
office in describing the offense." 

I n  S. v. Connor, 142 N. C., 701, Justice Hoke says: "It is well (288) 
established that when a statute creates a substantive criminal 
offense, the description of the same being complete and definite, and by 
subsequent clause, either in the same or some other section, or by another 
statute, a certain case or class of cases is withdrawn or excepted from 
its provisions, these excepted cases need not be negatived in the indict- 
ment, nor is proof required to be made in the first instance on the part 
of the prosecution"; and, further, that the rule "depends not so much on 
the placing of the qualifying words, or whether they are preceded by the 
terms 'provided7 or 'except,' but rather on the motive, meaning, and pur- 
pose of the words themselves," and concluded that if the exception or 
proviso, wherever placed, is a part of the definition or description of the 
offense it must be negatived; but if it does no more than withdraw a case 

u 

from the operation of the statute, it is not necessary to refer to it in the 
warrant or indictment, and is matter of defense for the accused to bring 
himself within the exception." The Connor case is approved in S. v. 
Smith, 157 N. C., 583, and Justice Walker, writing the opinion in the 
last case, quotes from Joyce on Indictments, see. 279, that-- 

"The general rule as to exceptions, provisos, and the like is that where 
the exception or proviso forms a portion of the description of the offense, 
so that the ingredients thereof cannot be accurately and definitely stated 
if the exception is omitted, then it is necessary to negative the exception 
or proviso. But where the exception is separable from the description, 
and is not an ingredient thereof, it need not be noticed in  the accusa- 
tion: for it is a matter of defense." 

Applying these principles, the motion in arrest of judgment must be 
overruled, as the exception in the statute is no part of the definition or 
description of the offense, but simply withdraws certain persons from its 
operation. 

To hold otherwise would be a refinement, which could serve no useful 
purpose. 

261 
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Criminal accusations, whether in the form of warrants or indictments, 
must fix and determine the identity of the offense mith such particu- 

larity as to enable the accused to know exactly what he has to 
(289) meet, and to avail himself of the conviction or acquittal as a bar 

to a further prosecution arising out of the same facts, and when 
these requirements are met the rights of the accused are properly and 
sufficiently safeguarded. 

I n  the warrant before us the defendant is charged mith engaging in 
the business of selling intoxicating liquors in Raleigh on or about 15 
September, 1913, which is ample notice of the accusation, and he would 
have received no information or benefit by telling him that he mas not a 
druggist or medical depositary. 

We have considered the motion in arrest of judgment, although made 
for the first time in  this Court, which is permissible as to indictments 
(8. v. iVarsh, 132 N. C., 1000), but me do not hold that the same rule is 
applicable to warrants, which may be amended. 

I t  was said of indictments, in 8. v. Xhade, 115 N. C., 758, the courts 
are not inclined to arrest the judgment after verdict when the defendant 
"attempts to reserve his fire until he takes first the chance of acquittal," 
and there is strollger reason for withholding relief vhen the objection is 
to a warrant, which the court can amend, and thereby cure the defect. 

I n  some jurisdictions it is held that motions in arrest of judgment will 
not be entertained in any case unless made before judgment. 1 Chitty 
Cr. L., 664; Hampton v. State, 133 Ma., 180; 8. v. O'Xeill, 66 Vt., 357; 
Perry v. The People, 14 Ill., 497. 

The other exceptions do not require discussion. 
The question asked the witness Xangum was relevant to show that the 

defendant was not a druggist, and the court presented to the jury in the 
charge every aspect of the case to which the defendant mas entitled. 

I t  was for the jury and not the judge to say whether the admissions of 
the defendant were made in  jest. 

The evidence of the guilt of the defendant is plenary, and we see no 
reason for disturbing the judgment. 

No error. 

Cited: 8. v. Thomas, 168 X.C. 146, 149; S. v. Wainscoft, 169 N.C. 
379; S. v. Cathey, 170 X.C. 796; S. v. Walker, 179 N.C. 732; S. c. 
Hicks, 179 N.C. 734; 8. v. Hege, 194 N.C. 530; S. c. Dowell, 195 S .C .  
527; S. v. Epps, 213 N.C. 717. 
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(890) 
STATE v. WILLIAM T. RlcI<ENZIE. 

(Filed 1 April, 1914.) 

1. Homicide-Motive-Evidence-Bad Blood. 
Upon a trial for murder, evidence is competent upon the question of 

motive for the crime, which tends to show ill-feeling of the prisoner to- 
wards the deceased, and the cause thereof; and where the deceased was 
the brother of the prisoner's deceased wife, it is competent to show that 
his wife's family, including the deceased, had charged the prisoner with 
having mistreated his wife. 

2. Homicide-Subsequent Circumstances-Evidence. 
Testimony of relevant circumstances immediately following the homicide, 

and which tends to show the guilt of the prisoner, is competent. 

3. Homicide-Evidence-Contradiction. 
Where on a trial for murder the prisoner's witness has been examined 

before the coroner and has made a n  affidavit before the clerk of the court, 
i t  is competent, for the purpose of contradiction, but not as  substantive 
evidence, on cross-examination, to question him as to the statements he 
had thus theretofore made. 

4. Appeal and  Error-Vnanswered Questions-Exceptions. 
Exceptions to unanswered questions, without proper statement as  to their 

relevancy to the subject-matter of the trial, will not be considered on 
appeal. 

5. Homicide-Evidence-Impeaching. 
Evidence that  the witness for the prisoner on trial for homicide had 

stayed in the same cell with him on the p r e ~ ~ i o u s  night is competent for the 
purpose of impeaching the testimony of the witness. 

6. Homicide-Deadly Weapon-Malice Implied-Burden of Proof. 
The Billing of deceased by the prisoner with a deadly weapon implies 

malice, which wouId sustain a conviction of murder in the second degree; 
the burden being upon the State to prove deliberation and premeditation 
for conviction for the greater offense of murder in the first degree, and 
upon the prisoner to show matters in defense to justify a less offense or 
acquittal. 

7. Homicide-Premeditation-Evidence. 
The evidence on this trial for homicide tends to show that  on the day 

thereof the prisoner had quarreled with the deceased, who was a brother 
of his deceased wife; he went to the place where the deceased worked and 
spoke to him i11 abusive language; the prisoner fired upon the deceased, 
who was unarmed, five times with a pistol as  they were walking towards 
each other, and then inflicted the fatal wound with a gun he was also 
carrying. Held, eridence of deliberation and premeditation sufficient to 
sustain a verdict of murder in the first degree. 
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8. Appeal and Error-Recitals in Exceptions. 
Recitals in the appellant's exceptions not set out as a part of the state- 

ment of case on appeal settle? by the judge will not be considered. 

Where the prisoner has appealed from a sentence of murder in the first 
degree, and as a part of his exceptions states that the wife of the deceased, 
with her children, attended the trial in mourning, and boarded at  the same 
place with the jury, such recitations, if considered as a part of the case on 
appeal, will not alone be sufficient to set aside the sentence of the court. 

(291) APPEAL from Lyo.n, J., at September Term, 1913, of ROBESON. 
The defendant was indicted for the murder of one Peter D. Jones, in 

Scotland County, on 22 October, 1912. From a judgment rendered on a 
verdict of guilty of murder in the first degree, he appealed. 

The prisoner was the brother-in-law of the deceased, and his wife died 
about ten days before the homicide. There was evidence tending to show 
ill-feeling between the prisoner and his wife's family on account of sup- 
posed ill-treatment of his wife by the prisoner. The youngest child of 
the prisoner had been taken by his wife's family to their home immedi- 
ately upon her death and had been kept by them until the day of the 
homicide. About the middle of the day the prisoner went to the home of 
Mr. Sam Jones, the father of the deceased, at whose house the child was 
staying, and took the child away and to his father's house. There is 
testimony tending to show that while he was at  his father-in-law's there 
were some words between the prisoner and the members of his wife's 
family, and there is also testimony tending to show that there had been 
a quarrel earlier in the day between the prisoner and the deceased. 

About 3 or 4 o'clock in the afternoon of the day of the homicide 
(292) the deceased and one Jake Bradley went to the woods to get a 

load of wood, and it was while they were there that the homicide 
was committed. 

As to what occurred may properly be described in the language of 
Jake Bradley, who was a witness for the State. H e  testified in part: 

"I was loading from the lower pile, about 25 yards from the road. As 
near as I can recollect, the time I started after the wood was between 
3 and 4 o'clock in the afternoon. I t  was'22 October of last year. When 
I started for the wood on the wagon, my boy and Mr. Peter D. Jones 
went with me. My boy is 15 years old; Frank Bradley is hie name. I 
met up with Mr. Jones at  the Widow Jones', a t  his mail box on the side 
of the road. I spoke to him about the wood; he got on the wagon and 
went back to the woods with me. I got to the woods; I turned my wagon 
around up side the cord-wood pile and he sat down behind me and taken 
out his paper-newspaper. He  commenced reading and I commenced 
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loading my wagon, and I got my wagon just about level full and gets up 
on the wagon to level it down so I could put on more, and just as I got 
up on the wagon and moved a piece or two of wood I happened to look 
up; in the old road there was Mr. Willie McKenzie and a gentleman by 
the name of Ed. Ingram. They were on the old road; they were traveling 
both on the same buggy. They were headed toward Laurinburg. Mr. 
Will he drove up and said, 'How you, Pete?' and he said, 'How you, 
Will?' and he stepped out of the buggy backwards-Will McKenzie did 
-with a gun in his right hand-a breech-loader. I think i t  was a 
double; and he says, 'Peter, when you cursed me I had nothing,' and he 
said, 'You are a dam black son of a bitch.' Mr. Peter got up, and he 
sticks the paper in his coat pocket and says, 'Yes, Will, you come to 
these woods to raise a row with me, and sure as you do you will pay for 
it.' They then commenced walking toward one another, and Mr. Will 
was cursing and Mr. Peter was shaking his finger, and says: 'You may 
raise a row, but I will see that you pay for it.' He  was shaking his left 
hand. They were about 15  or 20 steps apart at that time, as near as I 
can come at it. When he was shaking his finger at  Mr. Will, Mr. 
Will changed the gun in his hand and takes out the pistol. He  (293) 
got the pistol back there where people always totes them. He  
shoots the pistol twice, and Mr. Peter stopped. 'He looked like he was 
shooting a t ~ r .  Peter. And they made a step toward each other, and he 
shoots twice again, and they kept on until they got about 10 or 15  steps 
apart;  he shot again one time with the pistol, and he threw it down, and 
he throwed i t  down, and about that time Mr. Peter made another step 
or two, and he changed hands with the gun into the right hand and shot 
it. Mr. Will shot with the gun. He was shooting after Mr. Peter. 
When he shot the gun, Mr. Peter fell." 

Jake Bradley, this witness, further testified that deceased did not have 
anything in his hands, and that the prisoner came in a buggy as if he 
were coming from his father's house, and after the shooting got into the 
buggy, turned around, ?nd went back in the same direction. 

The coroner, J. R. Jordan, testified that the load of shot entered the 
left breast and came out just a little on the right side of the backbone. 
A closed knife was found in the right pants pocket, but there was no 
pistol or any weapon of any kind on the body. Other witnesses testified 
to the same facts. 

Attorney-General Bickett and Assistant Attorney-Geneml Calvert, Mc- 
Intyre, Lawrence & Proctor, Russell & Weatherspoon f o r  the Btate. 

McLean, Varser & McLean, Cox & Dunn, E. H. Gibson, and W. H.  
Neal for defendant. 

265 
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CLARK, C. J. Exceptions 1, 2, 3, 4, 5, 6, and 7 are to the admission 
of testimony to show the feelings of the prisoner towards the family of 
his deceased wife, whose brother he slew, by reason of their allegations of 
ill-treatment of his wife by prisoner, and their feeling towards him, as 
tending to show motive for the crime. Evidence of former difficulties 
between the defendant and the deceased and the state of feelings 

between them is admissible on a trial for homicide, and it is also 
(294) proper to introduce evidence tending to show the cause of such 

difficulties and ill-feeling. 21 Cyc., 915; Wharton Cr. Ev., 898; 
S. v. Tweed, 152 N. C., 843. 

Exceptions 8, 9, 10, and 11 are to the admission of the testimony of 
the widow of the deceased, that she saw the prisoner pass her house 
shortly after she heard the gun fired in the direction of the homicide, 
the distance from the home to the place where her husband was killed, 
the time he passed, and that the horse was in a lather and foaming in 
the harness. This was properly admitted as a recital of the circum- 
stances immediately following the homicide. 

Exceptions 12 and 25 from the refusal to nonsuit as to murder in the 
first degree cannot be sustained. There was evidence of premeditation 
and deliberation to be submitted to the jury. 8. v. illcDowel1, 145 N. C., 
563; S. v. Banks, 143 N. C., 652; 8. v. Teachey, 138 N.  C., 598. 

Exceptions 13, 14, 15, 16, 17, 18, and 19 are to the cross-examination 
of Ed. Ingram, a witness for the prisoner, who was with him when he 
went to the woods and killed the deceased. This witness had testified 
before the coroner and had made an affidavit before the clerk of the 
Superior Court. Upon cross-examination the court overruled the objec- 
tions to the questions asked him as to what he swore in the affidavit 
before the clerk of the court. The court instructed the jury that the 
questions asked him as to what he testified before the coroner and the 
clerk were not substantive testimony, but were competent to contradict 
the witness's testimony given on the trial, and that the jury would not 
consider i t  as substantive testimony. X. v. Jordan, 110 N. C., 491. 

Exceptions 20, 21, and 22 need not be considered, as there was no 
answer given to the questions asked. Exception 23 must be overruled, 
as the question admitted, whether the prisoner and the witness had stayed 
together the previous night in the same cell, was competent as tending to 
impeach the witness. 

Exception 34 was to the admission in  evidence of the affidavit of the 
witness Ingram taken before the clerk of the court, which was admitted 

to contradict him, and was competent. 
(295) The exceptions to the charge are numerous, but require no dis- 

cussion, as they present no new point, and the charge conforms to 
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the settled precedents. The court properly charged that malice is implied 
from the slaying with a deadly weapon, and that, nothing else appearing, 
the prisoner would be guilty of murder in  the second degree. That to 
raise the offense to murder in the first degree the burden was upon the 
State to prol-e deliberation and premeditation, and that to reduce the 
offense to a lower degree, matter of excuse or mitigation was up011 the 
prisoner, as was also matter in defense that xould justify a verdict of not 
guilty, but upon the whole case the jury must find the prisoner guilty of 
the offense, if any, found by their verdict. 

We have examined with care all the exceptions, with the aid of the 
earnest and forcible arguments of the learned counsel for the prisoner, 
and do not find that he has suffered any prejudice in  the investigation of 
the charge against him. Upon the eaidence it seems to have been a delib- 
erate and premeditated slaying, caused by ill-feeling of the prisoner 
against the deceased. The prisoner had had some words mith members 
of his wife's family, and earlier in the day had a quarrel with the de- 
ceased, who TTas his deceased wife's brother. The prisoner armed himself 
mith a double-barrel breech-loading gun and with-a pistol, and rode in a 
buggy some distance into the woods where the deceased was at work, and 
approached him with a most opprobrious epithet. When the deceased 
rose and they walked towards each other, the deceased being entirely 
unarmed, the prisoner fired a t  him mith a pistol five times, having changed 
his gun to his left hand. I Ie  then threw the pistol down and, taking the 
gun into his right hand, shot with it and killed the deceased. 

The deceased had no weapon of any kind and a closed knife lvas found 
in his right-hand pants pocket. I t  can hardly be necessary to discuss the 
facts further. 

The prisoner's counsel also filed exceptions that during the trial the 
widow of the deceased, dressed in mourning, with a child in her 
arms and four other small children, was permitted repeatedly to (296) 
come into the courtroom; that during the progress of the trial they 
mere permitted to associate with the jury at  the same boarding-house, and 
that the bloody clothes with the bullet holes were left in the jury room in 
view of the jury while they were deliberating upon the case. These alle- 
gations are not set out by the judge in  his statement of the case on appeal, - 

nor are they found as facts by him. They are merely recitals of the pris- 
oner in his exceptions. This Court has repeatedly stated that  such recitals 
cannot be considered by us, for if recitals of fact in exceptions filed by the 
appellant, which are his own act, can be considered, a reversal in every 
case would be simply a matter of course. 8. v. Dixon, 131 N. C., 812; 
Patterson I>.  Mills, 121  N. C., 268; Merrill v. Whitritore, 110 N .  C., 367;  
Walker v. Scott, 106 N.  C., 56. 
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But if we take the facts in these recitals as true, they do not entitle the 
prisoner to a new trial. I t  was admissible for the widow to be present a+ 
the trial with her children. I t  may have been a subject of criticism if 
she had not worn mourning. There is no finding by the judge, and even 
the prisoner's recital of facts do not set forth, thait such conduct on her 
part swayed the jury. We have to presume that they were intelligent 
men and knew that they were trying the case upon the evidence and the 
charge of the court. I t  was stated before us by counsel on both sides that 
in fact the bloody clothes were in a box and not in sight of the jury, except 
when they were exhibited in evidence, and while the exception recited that 
the widow and children associated with the jury at  the boarding-house, i t  
appears by the statement of counsel that they simply boarded at  the same 
place, which was the only hotel in town, and there is no evidence or inti- 
mation that in fact the widow or her small children conversed with the 
jury or attempted to influence them, and indeed the jury were doubtless 
under the supervision of an officer and were kept together. I f  there was 
in fact any attempt to influence the jury, this should have been presented 
to the court by affidavit, and the judge should have found that fact and 

that they were influenced. 
(297) I n  S. v. Tilghman, 33 N.  C., 513, the Court held that "where 

the circumstances are such as to show, not that there was, but that 
there might have been, undue influence brought to bear on the jury, 
because there was opportunity and a chance for it, the matter rests in the 
discretion of the trial judge." This case has been repeatedly cited since. 
See the numerous citations in the Anno. Ed. Among many other cases, in 
8. v. Dixon, 131 N. C., 813, it is said: "It is not enough that there was 
opportunity, but the court must find that in fact the jury were prejudiced 
in such matters. S. v. Tilghman, 33 N.  C., 513." 

I n  Willeford v. Bailey, 132 N.  C., 408, i t  is said : "It must affirmatively 
appear that undue or improper influence has affected the verdict," citing 
S. v. Tilghnzan, supra, and S. v. BritfCI.Zn, 89 N.  C., 481. 

I n  8. v. Boggan, 133 N.  C., 766, the Court cites from S. v. Tilghman, 
supra, that there must not only be opportunity and a chance for undue 
and improper influence, but ik must be shown to have been exerted. That 
case further cites from S. I:. Crane, 110 N .  C., 530: "When it appears 
only that there was an opportunity whereby to influence the jury, but not 
that the jury was influenced-merely opportunity and chance for it-a 
new trial is in  the discretion of the presiding judge," citing 8. v. Miller, 
18 N.  C., 500. 

I n  S. v. Boggan, supra, Connor, J., also cites J ~ ~ t i c e  Ashe in S. v. 
Could, 90 N. C., 658, a capital felony: ('Even if the circumstances had 
been such as to show that there was an opportunity and chance for exert- 
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ing  influence upon the jury, i t  would have been a matter of discretion 
with the presiding judge whether he would have granted a new trial," 
and Judge Connor adds: "The presumption is  in favor of the integrity 
of the jury  and their verdict, that they tried the case upon the law and 
evidence. I f  it  is  sought to impeach the verdict, the burden is upon the 
prisoner either to show tha t  they were improperly influenced or that  
their conduct was such that  as a matter of law there had been no trial." 

I n  Abernathy v. Yount, 138 N. C., 340, Conn.or, J., quotes S. v. Tilgh- 
man on this point, and says that  this ruling "has been uniformly 
adopted and followed by this Court." This ruling was again (298) 
cited with approval i n  X. v. Ezum, 138 N. C., 606, and in  other 
cases since. 

Upon a careful review of the entire case and of all the exceptions 
we find 

No error. 

Cited: Schas v. Assurance Society, 170 N.C. 421; Bowman v. How- 
ard, 182 N.C. 667; 8. v. Elder, 217 N.C. 114. 

STATE v. C. E. HILL. 

(Filed 15 April. 1914.) 

Landlord's Lien-uests-Surreptitious DepartureTPials-&uestions for 
Jury. 

When there is evidence that one having received accommodation at a 
hotel left with his baggage without notice to the proprietor and without 
having paid his hotel bill, it is sufficient for conviction, under ch. 816, Laws 
1907; Pell's Rev., 3434a; it being for the jury to determine whether he 
surreptitiously removed the baggage to  defeat the landlord's lien (Rev., 
203T), the statute not requiring proof or charge of intent to defraud in 
such instances. 

APPEAL by defendant from Lane, J., at  March Term, 1914, of GUIL- 
FORD. 

Attorney-General T .  W.  Bickett aml Assistant Attorney-General T .  H.  
Calvert for the State. 

Thomas J .  Gold and Stern d2 Duncan, for defendant. 

CLARK, C. J. The defendant IT-as tried in the Municipal Court of 
H igh  Point  for violation of ch. 816, Laws 1907; Pell's Rev., 3434a, and 
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found guilty. On appeal to the Superior Court he was again found 
guilty and appealed. 

The warrant charged that the defendant "did willfully, maliciously, 
and unlawfully obtain and procure board and lodging at  the Elwood 
Hotel and did abscond, surreptitiously removing his baggage therefrom, 
without paying for said board and lodging, having obtained same with 
intent to defraud the proprietor of said hotel." The evidence is that he 

registered at said hotel, and was assigned to a room, to which he 
(299) went, his hand baggage being carried up by a servant. The next 

morning, by his order, breakfast was sent to his room. Later in 
the day he mas seen in the lobby and disappeared, having carried off his 
baggage and leaving his bill unpaid. 

The only question that is presented is the sufficiency of the evidence to 
go to the jury. The defendant could not be indicted, of course, for non- 
payment of the debt, but he is guilty only if the jury finds that he 
obtained board and lodging and absconded, surreptitiously removing his 
baggage. 

Rev., 3434a, prescribes three classes of offenses : 
1. If  any person obtains any lodging, food or accommodation at an 

inn, boarding-house, or lodging-house, without paying therefor, with 
intent to defraud the proprietor or manager thereof. 

2. Or obtains credit at such an inn, boarding-house, or lodging-house 
by the use of any false pretense. 

3. Or, after obtaining credit or accommodation a t  an inn, boarding- 
house, or lodging-house, absconds and surreptitiously removes his bag- 
gage therefrom, without paying for his food, accommodation, or lodging. 

This last does not require proof or charge of intent to defraud. The 
landlord had a lien upon his baggage (Rev., 2037), and the abrupt de- 
parture of the defendant from the hotel and removing his baggage with- 
out notice to the proprietor and without paying his bill mas an abscond- 
ing and made him guilty if the baggage mas removed surreptitiously and 
there was evidence from which the jury could so find. 

There may happen instances where a guest must leave suddenly and 
without notice, and without any intention to defraud the proprietor. 
But in such case it is always open to him to show why he left without 
paying, and he will always take the promptest measures to forward pay- 
ment to the proprietor. But there is here no evidence of such necessity 
for abrupt departure without notice, nor of any effort to send payment 
for his board to the proprietor. Indeed, on this evidence the jury might 
have inferred reasonably that the defendant was guilty on the first part 
of the bill for obtaining the accommodation with intent to defraud. 

No error. 

270 
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Ci ted:  S. v. Barbee,  187 K.C. 704. 

(Filed 8 April, 1914.) 

Cities and Towns-Ordinances-Segregation of Races-Statutes-Interpre- 
tation. 

Legislative authority given to a town to pass any ordinance for the good 
order, good government, or general welfare of the city, provided it does 
not contravene the laws and Constitution of the State, does not contemplate 
the passage of an ordinance prohibiting the ownership of land in certain 
locations and districts, by white or colored people, in accordance with 
whether the majority of the landowners in that district are mhite or 
colored people, such being in contravention of the general policy of the 
State and questionable as to its validity under the Federal Constitution. 

APPEAL by defendant from Devin,  J., at Spring Term, 1913, of 
FORSYTH. 

Attorney-General  and  Gilbert T .  Xtephenson for the  S ta te .  
W a t s o n ,  B u z t o n  $ W a t s o n  for defendant .  

CLARK, C. J. On 5 July, 1912, the board of aldermen of Winston, 
N. C., adopted an  ordinance nhich made it unlawful for any colored 
person to occupy as a residence any house upon any street or alley 
between two adjacent streets on which a greater number of houses are 
occupied as residences by white people than are occupied as residences 
by colored people. Snother section of the ordinance made a similar 
restriction against mhite people occupying as residences houses on streets 
where there are more houses occupied by colored residents than by whites. 
I n  1913 the defendant William Darnell, a colored man, moved his family 
into a house on Highland Avenue, to occupy it as a residence. At that  
time, in the other houses on that  street and block there mere more mhite 
families than colored. The defendant was tried in the municipal court 
for  violating this ordinance, and being found guilty, he was fined, and 
appealed. I n  the Superior Court  he mas again found guilty and fined, 
and appealed to this Court. 

The  only authority which the board of aldermen claim for the (301) 
passage of this ordinance is section 44 of the city charter, which 
provides that  the aldermen "may pass any ordinance which they may 
deem wise and proper for the good order, good government, or general 
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welfare of the city, provided i t  does not contravene the laws and Consti- 
tution of the State." I n  1 Dillon Mun. Corp., see. 89, which is copied 
and approved in X. v. Webber, 107 N. C., 962; 22 Am. )St., 920, it is said: 
"It is a general and undisputed proposition of law that a municipal 
corporation possesses and can exercise the following powers, and no 
others : (1) Those granted in express words ; (2) Those necessarily or 
fairly implied; ( 3 )  Those essential to the declared objects and purposes 
of the corporation-not simply convenient, but indispensable. Any 
fair, reasonable doubt concerning the exercise is resolved by the courts 
against the corporation, and the power is denied." I n  S. v. Thomas the 
Court reiterated this doctrine and quoted with approval 1 Dillon Mun. 
Corp., see. 325, as follows : "An ordinance cannot legally be made which 
contrabenes a common right, unless the power to do so be plainly con- 
ferred by a valid and competent legislative grant." I n  S. v. Dannen- 
berg, 150 N. C., 800, i t  was held: "Municipal corporations can only 
exercise such police powers as are granted by their charters, and all fair 
and reasonable doubts as to whether such powers have been conferred are 
resolved by the courts against their being exercised." 

The brief for the State frankly says: "It is not claimed that the city 
of Winston had any express grant of power to pass a segregation ordi- 
nance. To uphold the validity of such an ordinance, therefore, it must 
be shown that the passage of it was a reasonable exercise of the police 
power." Revisal, 2923, is broader even than this provision of the char- 
ter, for it gives town commissioners "power to make ordinances, rules 
and regulations for the better government of the town not inconsistent 
with this chapter and the law of the land, as they may deem necessary," 
and to enforce them by suitable penalties. I t  is held under this last 

section that such ordinances and by-laws must be in harmony with 
(302) the general laws of the State. Washington v. H a m m o d ,  76 

N. C., 33; S. v. Langston, 88 N. C., 692; 8. v. Brittain, 89 N. C., 
574. 

We: do not think that the authority conferred by section 44 of the 
charter to enact ordinances for the '(general welfare of the city" can 
justly be construed as intended by the Legislature to authorize an ordi- 
nance of this kind which estabIishes a. public policy which has hitherto 
been unknown in the legislation of our State. To do so would give to 
the words "general welfare" an extended and wholly unrestricted scope, 
which we do not think the Legislature could have contemplated in using 
those words. I f  the board of aldermen is thereby authorized to make 
this restriction, a bare majority of the board could, if they may "deem 
i t  wise and proper," require Republicans to live on certain streets and 
Democrats on others; or that Protestants shall reside only in  certain 

272 
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parts of the town and Catholics in another; or that Germans or people 
of German descent should reside only where they are in the majority, and 
that Irish and those of Irish descent should dwell only in certain locali- 
ties, designated for them by the arbitrary judgment and permission of a 
majority of the aldermen. They could apply the restriction as well to 
business occupations as to residences, and could also prescribe the locali- 
ties allotted to each class of people without reference to whether the 
majority already therein is of the prescribed race, nationality, or po- 
litical or religious faith. 

Besides, an ordinance of this kind forbids the owner of property to 
sell or to lease it to whomsoever he sees fit, as well as forbids those who 
may be desirous of buying or renting property from doing so where they 
can make the best bargain. Yet this right of disposing of property, the 
jus d i s p o n e d i ,  has always been held one of the inalienable rights inci- 
dent to the ownership of property, which no statute mill be construed as 
having power to take away. I n  B r u c e  v. Strickland, 81 N. C., 267, it is 
said: '(The jus disponendi  is an important element of property and a 
vested right protected by the clause in the Federal Constitution which 
declares the obligation of contracts inviolable." The same doctrine is 
fully held and discussed in H u g h e s  v. Hodges,  102 Y. C., 239, 
and in the numerous citations to those two cases which will be (303) 
found in the Xnno. Ed. This ordinance forbids a white man or 
a colored man to live in his own house if it should descend to him by 
inheritance and should happen to be located on a street where the 
majority of the residents happen to be of such different race. There is 
no reason why the power of the county commissioners to proride for the 
public welfare should not be as broad as those of the town commission- 
ers, and if under such general authority siniilar regulations are prescribed 
for the country districts, one who should buy or inherit property in a 
section where the opposite race is in  the majority could not reside on his 
own property, and he could not sell it or rent it out except to persons of 
such different race, since none other could reside there. Neither a white 
manager nor any white tenants could reside on a farm where a majority 
of the tenants or hands are colored. 

I n  Ireland there were years ago limits prescribed beyond which the 
native Irish or Celtic population could not reside. This was called the 
"Irish Pale," and one of the results was continued disorder and unrest 
in  that unhappy island, which had as one of its consequences that more 
than half its population came to this country. That policy has since 
been reversed. But in Russia, to this day, there are certain districts to 
which the Jews are restricted, with the result that vast numbers of them 
are emigrating to this country. We can hardly believe that the Legisla- 
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ture by the ordinary words in a charter authorizing the aldermen to 
"provide for the public welfare" intended to initiate so revolutionary a 
public policy. H a d  this been intended there would certainly h a ~ e  been 
a thorough discussion and a full consideration by the General ~lssenlbly 
of the question whether under the Constitution of the United States and 
of this State the Legislature could establish a policy which would deny 
to the owners of lands, either in the country or town, the right to dispose 
of them by sale or renting to whomsoever they saw fit, as of ancient right 
they had been long accustonled to do, or to restrict any class of citizens 

from buying or renting where they wished. 

(304) Indeed, so f a r  as the declaration of a public policy is concerned, 
when a few years ago labor agents began carrying out of the State 

the colored laborers on n h o n ~  many farmers depended for the cultivation 
of their crops which alone maintained the value of their lands, the 
Legislature promptly passed ch. 75, Lasi~s 1891, which made it indictable 
to exercise such vocation ~vithout having first paid a license fee of $1,000. 
When tha t  act was held inralid in S. v. X o o r e ,  113 N. C., 697, the 
Legislature promptly passed another (ch. 9, L a m  1901), prescribing a 
smaller license fee, but making it indictable to act as agent to procure 
laborers for another State without obtaining such license. This mas 
upheld in  S. v. Hunt, 129 N. C., 686; as Tvas also a like act to the same 
purport ( L a m  1903, ch. 247, sec. 74) in C a w  v. Comrs., 136 N. C., 125. 

Judging by the experience of the "Irish Pale" and of the similar 
restrictions upon the Jews in Russia, the result of this policy might well 
be a large exodus, and naturally of the most enterpri.sing and thrifty 
element of the colored race, leaving the unthrif ty and less desirable 
elenlent in this State on the taxpayers. Such a result mould be contrary 
to the above cited statutes by which the Legislature indicated a public 
policy of retaining the colored laborers in this State. The initiation by 
this ordinance of a public policy so little in accord v i t h  the a b o ~ e  legis- 
lation cannot reasonably be inferred from the general expression in the 
charter relied upon. 

Therc is a wide distinction betreen suffrage, which is not an inherent 
right, but which is conferred by constitutional prescription, and which 
is usually extended from time to time, and the inalienable right to own, 
acquire, and dispose of property, ~ ~ h i c h  is not conferred by the Consti- 
tution, but exists of natural right. There is no question that  legislation 
can control social rights by forbidding intermarriage of the races, and in 
requiring J i m  Crow cars and in similar matters. I t  was also held in 
Mugler v. Kansas, 123 C. S., 623, that  as the State had the right to  
regulate or  forbid the sale of liquor, that  one who had devoted his prop- 
erty to such purpose could not object that  he is forbidden longer to so 
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use i t ;  but none of these interfere with the fundamental right of 
every one to acquire and dispose of property by sale. The right (305) 
to devise is statutory, and therefore can be modified. I n  re  Gar- 
land, 160 N. C., 5 5 5 .  

Whether if the General Assembly had passed a statute conferring 011 

town or county commissioners the authority to make such an ordinance 
as this, i t  would have been constitutional, is not now before us. We 
simply hold that  an  act of this broad scope, so entirely without precedent 
in  the public policy of the State and so revolutionary in its nature, can- 
not be deemed to have been TI-ithin the purview of the Legislature from 
the use of the words conferring authority to make ordinances for the 
general welfare. 

There was a similar restriction of the Jews to certain quarters of the 
towns in the middle ages, and the quarters assigned them mere called 
"Ghettoes." I f  the intention of the Legislature had been to establish 
such policy as to the colored people either in our towns or country dis- 
tricts, there would certainly have been some provision prescribing the 
methods to be used in selecting these districts. The selection ~ o u l d  not 
have been left to the arbitrary and irrel-iewable power of the majority 
of the board elected without any reference to this matter. A man whose 
property might be made unsalable, or reduced i n  value, by forbidding 
him to sell or rent it to a white man because the majority of the houses 
in  such district are occupied by negroes, certainly should have some 
conlpeiisation from the public for his loss. The same mould be true of 
property just across the street from one of those Ghettoes which might be 
established to the depreciation of his property. Then, too, both in t o ~ a  
and country the owners of property who might be deprived of the oppor- 
tunity of renting it to laboring people of color, because the majority in 
that section or block are white people who do not wish to rent or buy, 
might make an  objection to the demarcation adopted. Then, too, the 
designation of these localities surely would not be left to a majority of 
the aldermen or the county commissioners without some right to have 
the facts found by a jury and a review of the proceedings by a court of 
justice. 

The absence of such provisions i s  further evidence that  the (306) 
General Assembly did not intend to confer so broad and arbitrary 
a power upon the aldermen of Winston. 

We therefore hold that  the ordinance was adopted without authority 
of law and the indictment should have been quashed. 

Action dismissed. 
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Cited: Berry v. Durham, 186 N.C. 427; S. v. Gulledge, 208 N.C. 
207; Clinard v. Winston-Salem, 217 N.C. 121. 

STATE v. ALBERT SHOUSE. 

(Filed 8 April, 1914.) 

Z. Homicide-Dying Declarations-Trials-Evidence. 
Where the prisoner shot the deceased, causing death the following day, 

and there is evidence that the deceased was informed by his attending 
physician that he could not recover from the wound, and that he was aware 
of its fatal nature, his declarations are competent evidence against the 
prisoner upon trial for the homicide. 

2. Homicide-Deadly Weapon-Trials-Presumptions-Evidence-Appeal 
and Error-Harmless Error. 

Upon the trial for murder, the law presumes malice from the killing 
with R pistol shot, and it is for the prisoner to show that the shooting was 
done nnder such circumstances as would justify the act or render it man- 
slaughter; and where the jury has returned, in such case, a verdict of 
murder in the second degree, errors committed in admitting evidence of 
previous threats upon the question of premeditation and deliberation neces- 
sary for conviction of murder in the first degree are rendered harmless. 

APPEAL by defendant from Lane, J., at December Term, 1913, of 
FORSYTH. 

Indictment for murder. The defendant was convicted of murder in 
the second degree, and from this judgment pronounced, appeals. 

Attorney-General Riclcett and Assistant Attorney-General Calvert for 
the Xtate. 

Louis M. Swink, W .  T .  Wilson for defendant. 

(307) BROWN, J. The prisoner has been convicted of the crime of 
murder in the second degree in the killing of one James Webster 

on 12 October, 1913. 
The testimony of the witnesses for the State tended to show that on 

22 October the deceased was at  the house of one Jess Anthony. While 
the deceased was sitting on the doorstep the prisoner came around the 
corner of the house and threw a rock towards the deceased, hitting him 
on the foot, and the deceased said, "Look out, Al." 

The prisoner immediately jerked out a pistol and pointed it at  the 
deceased and shot. The bullet entered near the extreme lower part of the 
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bowel and was extracted a little above the small of the back. He died 
the following day. 

The first five assignments of error are directed to the ruling of the 
court admitting the dying declarations of the deceased. 

I t  is contended that the deceased, when he made the declarations, was 
not in such condition of mind and body as rendered the declarations 
competent. 

The witness James Holmes testified that he saw the deceased on the 
evening of the day on which he was shot, and he said to the witness that 
he was in bad shape. Deceased said: "I know I am going to die from 
the wound." J im Webster, Sr., father of the deceased, said that he told 
witness that he was bound to die. 

Dr. D. C. Speas testified that when he had examined the deceased, he 
made a statement to him about the result of the wound. "I told J im 
Webster there was very little chance, if any, for him, and in my esti- 
mation there was none. I administered medicine to revive him. He  
asked me if he could get well, and I told him no." This witness testified 
on his first examination: "I found the patient very much depressed, 
suffering from shock due to the wound." 

The declarations of the deceased, together with the evidence as to his 
actual condition, justified the admission of his statement as to what 
occurred at the time of the shooting. 

I n  S. v. Bagley, 158 N.  C., 608, we said: "It is not always necessary 
that the deceased should declare himself that he believes he is 
about to pass away, but all the circumstances and surroundings (308) 
in which he is placed should indicate that he is fully under the 
influence of the solemnity of such a belief." 

The principle upon which these dying declarations are admitted is 
that they must be made by one who is in a condition so solemn and 
awful as to exclude the supposition that he could be influenced by malice, 
revenge, or any conceivable motive to speak anything except the truth. 
S. v. Williams, 67 N.  C., 12; S. v.  Moody, 3 N. C., 31; S. v. Jefferson, 
125 N. C., 712. 

A11 the evidence shows clearly that the deceased was in such condition 
when the declarations were made. 

The three remaining assignments o'f error relate to the admission of 
certain threats. 

William Crutchfield, a witness for the State, testified that when the 
prisoner returned from Virginia about three weeks before Webster was 
killed, the prisoner told witness that he had killed one man, and was 
going to kill two more, and then he would be willing to die and to go to 
torment like his brother. 
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Annie Dean, a witness for the State, testified that when the prisoner 
came to her house about three weeks before Webster was killed, that he 
said he had got in some trouble in West Virginia, that he had killed a 
man and left him in the mountains, and never expected to rest until he 
had killed two more; said he was going to kill two more, and that would 
be as many as his brother had killed; he said one time he thought he 
wanted to go to heaven, but now he wanted to go to hell. 

We admit the principle that general threats to kill not shown to have 
any reference to the deceased are not admissible in evidence, but a threat 
to kill or injure some one not definitely designated is admissible in 
evidence, where other facts adduced give individuation to it. 21 Cyc., 
922. 

But these threats were offered to show premeditation, deliberation, 
and previous express malice, necessary to convict of murder in the first 
degree. 8. v. Tate, 161 N. C., 280. 

They were practically irrelevant, unnecessary, and harmless, as 
prisoner was acquitted of the capital felony. 

(309) The prisoner admitted that he killed the deceased with a deadly 
weapon. H e  testified: "I was playing with the deceased. I 

pitched a rock at  the deceased, and he said, 'Look out, Al.,' and I went 
to get my gun and went to pull i t  out, and it got caught, and went off. 
I was about 1 4  feet from the deceased. My coat was on my right arm. 
I am a right-handed man. I carried the rock with my left hand. I 
reached to get the pistol with my left hand, and my finger caught it, and 
it went off ." 

The killing of the deceased (who admittedly was unarmed and en- 
gaged in  no unlawful act) with a deadly weapon being admitted, the 
law presumes malice, and it was the duty of the jury to convict of mur- 
der in the second degree unless the prisoner satisfied them that the 
killing was done under such circumstances as justified the act, or 
reduced it to manslaughter. This he failed to do. 

We have examined the record, and find 
No error. 

Cited: S. v. Burton, 172 NIC. 941; 8. v. Brinkley, 183 N.C. 722; 
S. v. Wishon, 198 N.C. 764; 8. v. Wallace, 203 N.C. 288; 8. v. Payne, 
213 N.C. 725; 8. v. Bowser, 214 N.C. 253; S. v. Budson, 218 N.C. 230. 
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STATE v. J E F F  CBRDWELL. 

(Filed 22 April, 1914.) 

1. Intoxicating Liquors-Criminal Law-IndictmentOffense Charged- 
Interpretation of Statutes. 

Where the prisoner is charged with a n  ac t  made a n  offense by one stat- 
ute, he may not be tried and convicted for another act made an offense 
under a different s ta tute;  and 11-here the offense charged is a n  unlawful 
sale of whiskey made to a person named, the prisoner may not be convicted 
under Revisal, see. 3534, relating to purchases from a n  illicit dealer; nor 
under Rerisal, see. 3527, relating to soliciting orders; nor under the Fed- 
eral Penal Code. 

2. Intoxicating Liquors-Lex Loci-Trials-Evidence-Ownership-Inter- 
state Comnierce. 

Where the defendant, ulson trial for riolating our prohibition laws, has 
received here money for the purchase of whiskey, which is delivered here 
through a n  express company, and there is no evidence that  he has thus 
acted as  the agent of a seller in another State, where such sale was laFful,  
or for the sole accomn~odation of the purchaser, here, without profit, the 
acts of the prisoner a re  consistent with ownership of the whiskey a t  the 
time of sale, notwithstanding he may have had i t  sent from another State; 
and the evidence is sufficient to sustain a conviction of the offense charged. 
The Federal statute known as  the Webb-Kenyon Act has no application. 

3. Trials-Evidence Excluded-Admissions-Harmless Error. 
The exclusion of testimony concerning matters admitted upon the trial 

to be true, if error, is harmless. 

4. Intoxicating Liquors-Indictmen+-Various Sales-Elect Between-Evi- 
dence. 

Where the warrant for the unlan-ful sale of intoxicating liquors charges 
several separate sales a t  various times, the defendant's motion that  the 
State elect between the evidence of the different sales will be denied. 

CLARK, C. J., dissenting in part,  but concurring in result. 

APPEAL by defendant f r o m  Devin, J., a t  J a n u a r y  Term,  1913, (310) 
of ROCICINGHAM. 

T h e  defendant was convicted upon the charge of unlawful ly selling 
spirituous liquors t o  0. C. Sharp ,  who was the  only witness fo r  the State ,  
a n d  testified as  follows: T h a t  he knew Jeff Cardwell, and  t h a t  he  l i ~ e s  
i n  Reidsville. T h a t  he  h a d  a transaction with Jeff C a r d ~ ~ e l l  relative to  
whiskey. T h a t  he  went to  h i m  and  asked h im if he  mould get h i m  a 
gallon of whiskey. H e  said h e  would, and  witness told h i m  t h e  kind h e  
wanted, a n d  said he  wanted Turkey  N o u n t a i n  Corn, and  gave h i m  the  
pr ice of the  whiskey, $2.25. H e  got the  whiskey through t h e  Southern 
Express  Company's office six or seven hours  thereafter.  
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On cross-examination, the witness 0. C. Sharp said he really did not 
know the date, but it was some time before Christmas, 1913. This $2.25 
was the list price of the liquor house. That was what the liquor sold 
for. H e  had a catalogue of the prices of the different brands. This was 
the list price of this liquor; $2.25 is the catalogue price of Turkey 
Mountain Corn. 

Redirect examination: Witness said that he had not obtained any 
liquor from the defendant at  all; had given to him money before that 
time two or three times, and received liquor. On these occasions he paid 

him the same amount of money, and got the same kind and 
(311) amount of liquor, but did not remember exactly the first time he 

went to him, but to the best of his knowledge he told defendant 
that he wanted a gallon of whiskey and asked him if he would get it for 
him, and he said he would. That he got the whiskey through the 
Southern Express Company. When he received the first gallon he knew 
the price of Turkey Mountain Corn. That he thinks- he got this infor- 
mation as to the price of the whiskey at that time from some one who 
came in his store and left a catalogue there. That he didn't get his first 
information as to the price of Turkey Mountain Corn from a booklet 
that came in the first package; a booklet had come in every package, but 
he had heard the price before. But he knew after the first package 
came because a booklet was in it. This whiskey gotten for him came 
through the Southern Express Company on every occasion, and he paid 
the defendant the list price every time. 

0. C. Sharp, being recalled, said that he did not know of his own 
knowledge where the liquor came from, but it was on all occasions put 
up in a carton with an express label on it. 

I t  was admitted that the books of the Southern Express Company 
would show that the other liquors testified to as received by the State's 
witness, 0. C. Sharp, came by the Southern Express Company from 
Danville, in the State of Virginia. 

At the conclusion of this evidence the court instructed the jury that if 
they believed the evidence beyond a reasonable doubt, that they would 
find the defendant guilty. To  which charge the defendant excepted. 

There was a verdict of guilty, and from the judgment pronounced 
thereon the defendant appealed. 

Attorney-General Bdckett and Assistant Attomg-General Calvert for 
the State. 

C. 0. MeMichael and P. W.  Glidewell f o ~  defendant. 

ALLEN, J. The defendant is charged in the indictment with unlaw- 
fully selling intoxicating liquors to 0. C. Sharp, and as he cannot be 
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indicted for one offense and tried for another, we are not permitted to \ 

inquire whether he is guilty under Revisal, see. 3534, which, as 
said in S. v. Burchfield, 149 N. C., 540, "was intended to prevent (312) 
the purchase by one person from an illicit dealer," nor under 
Revisal, see. 3527a, for soliciting orders for intoxicating liquors, nor 
under the Federal Penal Code. 

I f  it could be reasonably inferred from the evidence that the defendant 
ordered the whiskey he is charged with selling, from a liquor house in 
Virginia, at  the request of Sharp and solely for his accommodation, me 
would order a new trial, as such a transaction is not illegal under the 
State law in the county of Rockingham (S. v. Whisnamt, 149 N. C., 
515; S. v. Allen, 161 N.  C., 226), and the charge excludes from the jury 
the consideration of this view; but this does not appear. 

There is  some evidence that the whiskey came by express from Vir- 
ginia, but none that the defendant ordered it, or that it came from any 
one except himself, and nothing inconsistent with absolute ownership by 
the defendant. 

So far as appears from the record, the defendant owned the whiskey, 
which was either in this State or in Virginia, and made the contract of 
sale, received the money, and through the Express Company delivered 
the whiskey in this State, which would constitute an illegal sale. Pfeifer 
v. I s ~ a e l ,  1 G 1  N. C., 409. 

H e  does not purport to act as agent for a house in Virginia nor for 
Sharp, and throughout the transaction deals with the whiskey as his 
own, and it would require a strained and highly technical construction 
of the evidence to reach the conclusion that the defendant ordered the 
whiskey from a liquor house for the accommodation of the witness, 
particularly so when the defendant had it in his power to put the ques- 
tion beyond doubt. 

The Webb-Kenyon Act is not remoteIy involved in this case, and me 
therefore refrain from discussing it. 

The validity and construction of that act was argued at this term in 
liistler v. 22. &., in  which, in addition to very able briefs on the legal 
questions involved, statistics are collected as to the growth of the senti- 
ment in behalf of prohibition, which cannot aid us in determining 
whether Cardwell sold liquor to Sharp. 

If there was any error in  excluding the evidence offered by the (313) 
defendant, that the label on the package showed that it came from 
Danville, i t  was cured by the admission made by the State. 

There was no error in denying the motion to compel the State to elect 
between the evidence of the different sales. S. v. Freeman, 162 N. C., 
596. 

No error. 
281 
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CLARK, C. J., concurs in the result and in the opinion proper, but not 
in  the obiter that if the liquor had been shipped in from Danville, Va., 
the defendant could not have been convicted, citing S. v. Whisnant, 149 
N. C., 515; S. v. Allen, 161 N .  C., 226, for the reason that those cases 
were written before the passage of the Webb-Kenyon law, which was 
enacted for the very purpose of taking away the defense, on which those 
decisions were based, that interstate shipments of liquor were protected 
from the enforcement of a State statute. 

Revisal, 2080, makes the place of delivery of intoxicating liquors the 
place of sale. This act was sustained in S. v. Pattersofi, 134 N.  C., 612, 
which has been repeatedly cited since with approval. But in 8. v. 
Whisnant and 8. v. Allen, supra, it was held that where the liquor had 
been shipped in from another State the decision in 8. v. Patterson, supra, 
and Revisal, 2080, would not apply. I t  was to cure this defect that the 
Webb-Kenyon law was passed, which is entitled "An act divesting in- 
toxicating liquors of their interstate character in certain cases." This 
act provides that the shipment of intoxicating liquors into any State or 
territory in which said spirituous or intoxicating liquor "is intended by 
any person interested therein to be received, possessed, sold, or in any 
manner used, either in the original package or otherwise, in violation 
of any law of such State, territory, or district of the United States, is 
hereby prohibited." 

The shipment of intoxicating liquors from another State into this 
State being thus deprived by act of Congress of its interstate character, 
i t  follows that when the liquor, if i t  came from Danville, Va., reached 

Reidsville, our laws applied to it as fully in every respect as if it 
(314) had been shipped in from another point in this State, and the 

decision in S. v. Patterson would fully apply. The Wilson act 
had provided that when whiskey was shipped into a State or a district 
in which the sale of intoxicating liquors was forbidden, that it should 
be '(subject to the operation and effect of the laws of such State or terri- 
tory, enacted in the exercise of its police powers, to the same extent and 
in the same manner as though such liquids or liquors had been produced 
in such State or territory." The United States Supreme Court, how- 
ever, in Rhodes v. Iowa, 110 U. S., 412, and in Wilkerson v. Rahrer, 
140 U. S., 100, construed the word '(arrival" in the Wilson act to mean 
the actual delivery of the liquor to the consignee, and hence that it was 
exempt till then from being subject to the State law forbidding the sale 
of intoxicating liquors. 

I n  this latter case, however, Chief Justice Fuller, speaking for the 
Court, says : "No reason is perceived why, if Congress chooses to provide 
that certain designated subjects of interstate commerce shall be governed 
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by a rule which divests them of that character at  an earlier period of 
time than would otherwise be the case, it is not within its competency 
so to do." Upon this hint, Congress acted by   as sing the Webb-Kenyon 
law, which does so divest intoxicating liquors of their interstate charac- 
ter at  the earliest period of time, that is, upon their delivery to the 
carrier. 

I n  the same case Chief Justice Fuller further says: "Congress did 
not use terms of permission to the States to act, but simply removed an 
impediment to the enforcement of State laws in respect to imported 
packages in their original condition, created by the absence of a specific 
utterance on its part." Congress in the Webb-Kenyon law acted upon 
this hint also and provided for the application of that statute to intoxi- 
cating liquor "which is intended by any one interested therein to be 
received, possessed, sold, or i n  any manner used, either in the original 
package or otherwise, i n  violation of any law of such State." 

I t  therefore follows, both by the letter and the spirit of the Webb- 
Kenyon law, that the shipment of intoxicating liquors from another 
State to be "in any manner used, either in the original package or 
otherwise, in violation of any law'' of this State, is prohibited, (315) 
and such articles are not, therefore, articles of interstate com- 
merce, and cannot be protected in any manner from the enforcement of 
the State law as to their use in any manner. Such intoxicating liquors 
once in  this State in  any form, whether in  the original package or not, 
and before, as well as after, the delivery to the consignee, are "subject 
to the State law to the same extent and in the same manner as though 
such liquors had been produced in this State." This is the language of 
the Wilson act, which is still in force, and the Webb-Kenyon law struck 
out the limitation which had been put upon the word "arrival" by the 
decision in the Rahrer and Rhodes cases above cited by divesting such 
liquor of its interstate protection from its receipt by the carrier. Not 
being a subject of interstate commerce, it cannot receive immunity on 
that account in any respect. The immunity until delivery to the con- 
signee was stricken out by the Webb-Kenyon law, and this was the object 
expressed in the title of the act and in its text, and was fully understood 
to be such, as is shown by the debates in Congress and by the veto 
message of President Taft, which was promptly overruled by a two- 
thirds vote in both houses of a Congress in which his party friends were 
in the majority. 

Indeed, if the act was not passed for the purpose of putting in force 
the provision of the Wilson bill, which had placed intoxicating liquors 
shipped in from another State on the same footing as if they had keen 
produced in this State, by striking out a13 initio the protection of intrr- 
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state commerce, then there was no purpose in its enactment, and the 
several hundred lawyers in Congress who voted for it or against it, and 
the President vetoing it, were ignorant of what they were doing. 

Revisal, 3534, provides : ('If any person shall unlawfully procure and 
deliver any spirituous or malt liquors to another, he shall be deemed 
and held in law to be the agent of the person selling said spirituous and 
malt liquors, and shall be guilty of a misdemeanor and punished in the 
discretion of the court." This statute has been fully considered and sus- 
tained in an able opinion by Walker, J., 149 N .  C., 537, which has been 

repeatedly cited since as authority. I f ,  therefore, Cardwell had 
(316) been acting as agent of the seller in Danville, this statute made 

him a co-principal and indictable for the sale, according to the 
indictment against him. 

Indeed, independent of the Webb-Kenyon lam, if the defendant either 
for himself or as agent for another solicited the order for the liquor, he 
was indictable for such sale, under this bill, even though the principal 
was in another State. Pell's Revisal, 3527a. This act was held valid 
when the principal was in another State, in Delamater c. 8. Dakota, 205 
U. S., 93. H e  would also have been indictable in the Federal court under 
U. S. Penal Code, 239, which makes it criminal if one "in any manner 
act as agent for the buyer or (nonresident) seller." The fact that he is 
indictable under the Federal statute for such act does not make him any 
less guilty of a violation of the State laxv. A man can be indicted for 
retailing both under the Federal statute and under the State statute. 
The same is true for acting as agent in procuring liquors from another 
State to be shipped into this State, for the offense against the State lam7 
is not merged in the offense against the Federal law. If the liquor had 
been shipped c. o. d., the Express Company would have been liable to a 
fine of $5,000 under the same section. These statutes are in sympathy 
with the purpose of the Webb-Kenyon law, which was enacted to enable 
a State which has adopted prohibition of intoxicating liquors as its 
public policy to enforce such policy against being nullified Fy shipments 
of liquor from other States. 

By virtue of the Webb-Kenyon law, whether the intoxicating liquor 
was brought from Virginia or produced here, the transaction stands upon 
the same footing, for it has been "divesied of its interstate character." 
Under Revisal, 3534, the defendant is made the agent of the seller, if he 
was not selling himself, and as a coprincipal is indictable for the sale. 
This was held in S. v. Burchfield, 149 N.  C., 537, and cases cited. 

Reidsville, the place of its delivery, is the place of sale. Revisal, 
2080; Hoke, J., in X. v. Herring, 145 N. C., 420, and other cases affirm- 
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ing 8. v. Patterson, 134 N.  C., 612. To same effect, Brown, J., in 8. v. 
Johnson, 139 N. C., 641, which has been often cited and approved. 

We have held that a contract made for the sale of liquor in (317) 
this State is illegal, even though it was contemplated by the party 
that the liquor should be shipped from another State. Vinegar CO. v. 
Ha8wn, 149 N.  C., 535; Pfeiffer v. Israel, 161 N.  C., 409. We have also 
held at this term that when the contract was made in another State for 
liquor to be shipped into this State for sale here, the contract was illegal 
and the plaintiff could not collect the purchase money. Bluthenthal 71. 

Kennedy, 165 N. C., 372. 
I t  has been contended that Congress could not regulate an article of 

interstate commerce by prohibiting its shipment altogether in certain 
cases. But the contrary has been uniformly held, and as to many 
articles. I n  Champion v. Ames, 188 U. S., 221, Justice Harlan said 
that lottery tickets had always been legitimate subjects of commerce, 
but that Congress possessed the power under the commerce clause to 
prohibit altogether their transportation between 'State and State. The 
opinion is clear and able, and its reasoning applies as fully to intoxicat- 
ing liquors as to lottery tickets. What subjects shall thus be prohibited 
as articles of interstate commerce is a matter resting in the discretion of 
the lawmaking department of the Government, and is not subject to 
review by the courts. 

I n  Eoke v. 11. S., 227 U. S., 308, the Court held that the power of 
Congress over interstate commerce is direct, without limitations, and far- 
reaching, and includes the transportation of persons as well as property, 
and therefore held valid the statute of 25 June, 1910, prohibiting the 
white slave traffic. I n  that case it was held that the regulative power of 
Congress extends to the absolute prohibition or transportation in transit 
both in interstate and foreign commerce, citing the lottery ticket case, 
188 U.S. 221, above referred to; the Pure P0o.d Case, Egg Co. v. U. S., 
220 U. S., 45, and other cases. This decision has been reaffirmed by that 
Court in WiLon v. li. S., opinion by Justice Pitney, 24 Feb., 1914, U. S. 
Adv. Ops., 15 March, 1914, 348. 

These opinions are conclusive of the power of Congress to regulate 
interstate shipments of intoxicating liquor into prohibition territory by 
prohibiting them altogether. 

The power of congress to decide what are subjects of interstate (318) 
commerce, like its power to exclude articles from importation into 
this country in foreign commerce, has neper been challenged. Besides the 
instances above cited as to lottery tickets, the pure food law, the white 
slave traffic, there are other instances, among them the Lacey act adopted 
in March, 1904, which forbids the transportation in interstate commerce 
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of game killed in violation of a State law. There are other instances and 
there are bills pending to exclude from interstate commerce articles made 
by convicts or by children under a certain age, and the like. Indeed, in 
Penn. v. Bridge Co., 59 U. S., 421, where the United States Supreme 
Court had held in a former decision that a certain bridge over a navigable 
stream was an obstruction to commerce, Congress at once enacted a statute 
that this particular bridge was not an obstruction to commerce, and the 
Court held that Congress had the power to so declare. 

Three State Supreme Courts have already upheld the Webb-Eenyon 
law as construed in this concurring opinion, i.e., the Supreme Court of 
Delaware in S. v. Grier, 88 Atlantic, 20 November, 1913; S. v. Express 
Co., decided by the Supreme Court of Iowa, January, 1914; and a deci- 
sion made this month by the Supreme Court of Kansas. To the same 
effect is an able opinion of Bean, J., in U. S. v. R. R., in the United States 
District Court of Oregon, decided in January, 1914. 

Indeed, Congress has taken every successive step that has been found 
necessary to enable prohibition States to enforce their public policies as 
to intoxicating liquors. For half a century, up to 1888, the courts recog- 
nized the jurisdiction of the States over interstate shipments of liquor 
from the time they entered the State to be the same as over domestic 
liquors. This was questioned in 18% for the first time, in Bowman v. 
Northwrstern, 125 U.  S., 500 (by a vote of 5 judges against 4),  and in 
Leisy v. Hardin, 135 U .  S., 124 ( 3  judges dissenting), the Court basing 
its decision on the ground that as Congress had enacted no law restricting 
or limiting interstate commerce, such commerce should be free and un- 
trammeled. The Wilson act was then passed to place liquors shipped into 

another State on arrival therein on the same footing in every re- 
(319) spect and "as fully subject to its laws as if produced therein." The 

Court in Rhodes 1 1 .  Ioala, 170 U. S., 412, held that "on arrival" 
meant delivery to the consignee. This deprived the States of jurisdiction 
up to the time of such delivery. Thereupon the Webb-Kenyon law was 
enacted to remove that restriction. 

An act should always be construed according to its intent and with a 
view to remedy the evil. Any act that is not passed surreptitiously or by 
improper influences or inadvertence must be taken as expressing the will 
of the electorate. I n  considering what is the evil to be remedied and the 
will of the constituents of Congress, it will be appropriate to consider the 
present status and extent of the State laws the sale of intoxi- 
cating liquors. 

Absolute prohibition of the sale of intoxicating liquors as a beverage 
now prevails over three-fourths of the area of the United States, and &s 
to 50 millions or 55 per cent of its population, as follows : 
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State-wide prohibition has been adopted in 9 States, Maine, Kansas, 
North Dakota, Georgia, North Carolina, Oklahoma, Mississippi Tennes- 
see, and West Virginia, with an aggregate population of 14,685,961. 

I n  31 States, Local Opticn either by election or special acts of the 
Legislature has become operr hive as to 26,446,810 people of their popula- 
tion. These States are Alabama, Arizona, California, Colorado, 
Delaware, Florida, Idaho, Illinois, Indiana, Kentucky, Louisiana, (320) 
Maryland, Massachusetts, Michigan, Minnesota, Missouri, Mon- 
tana, Nebraska, New Hampshire, New York, Ohio, Oregon, Rhode 
Island, South Carolina, Texas, Utah, Vermont, Virginia, Washington, 
and Wisconsin. I n  Illinois, by the aid of the votes of the newly enfran- 
chised women, 22 more counties have just been added to the above "dry" 
area. 

I n  3 States, Arkansas, Iowa, and South Dakota, the Legislatures have 
enacted State-wide Prohibition except as to localities which by a majority 
vote may exempt themselves. I n  these three States there are 3,693,201 
people living in Prohibition territory. 

I n  Wyoming and New Mexico the Legislatures have prohibited the sale 
of liquors except in certain incorporated municipalities. I n  still other 
States the Legislatures have arbitrarily placed certain areas under prohi- 
bition territory, thus adding to the aggregate population protected. 

The United States Government has prohibited the sale of liquor among 
the Indians and, in ccrtain portions of the territories, in military forts 
and reservations, in the navy, in the national Capitol, in "soldiers' 
homes," and in other specified areas under Federal control. As a result, 
as we have said, more than half the population of the United States now 
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live under Prohibition and nearly three-fourths of our area is prohibition 
territory. The average addition per year in the last twenty years to dry 
territory has been 1,500,000 people per year. 

Besides the States enumerated above, the Legislatures in the following 
States have submitted a State-wide Prohibition law to be voted on at  the 
next general election : Virginia, Oregon, Idaho, Colorado, Washington, 
Michigan, and California. Each of these now has local option. The 
growth of the sentiment in our own State is shown by the fact that on a 
Referendum in 1881 Prohibition was defeated by more than 100,000 
majority and in 1908 it was adopted by 44,000. 

From the above i t  will be seen that the Prohibition sentiment may well 
be said to be predominant in more than the three-fourths of the States 

necessary to ratify a Nation-wide constitutional amendment, and 
(321) that it is as yet without foothold to any considerable extent in only 

three States, i.e., Pennsylvania, New Jersey, and Nevada. 
As the prohibition of the sale of intoxicating liquors is essentially a 

State matter in execution of the police power which is reserved to every 
State, Congress has seen the justice of providing against i t  being inter- 
fered with under the guise of interstate commerce. As the United States 
Supreme Court well said as to lotteries, 188 U. S., 321: "It would not 
permit the declared policies of the States I hich sought to protect their 
people against the mischiefs of the lottery business to be overthrown or 
disregarded by the agency of interstate commerce." This applies with 
equal force to the prohibition of the sale of intoxicating liquors. I t  has 
not been the intention of Congress to permit its control of interstate com- 
merce to impair the police power of the States, but, on the contrary, to 
use i t  as an aid to the States in enforcing their home rule regulations. 

Cited: S. v. R. R.. 169 N.C. 300. 

STATE v. J I M  McCLURE. 

(Filed 22 April, 1914. ) 

1 .  Homicide-Deadly Weapon-Matters in Mitigation-Trials-Charge- 
State's Evidence--Appeal and Errol-Harmless Error. 

Where the killing of a human being with a deadly weapon has been 
shown, and upon the trial of the accused for the homicide the judge has 
correctly charged that the burden was upon the prisoner to show matters 
in mitigation to reduce the degree of the crime from murder in the second 
degree, but the State must show premeditation and deliberation beyond a 
reasonable doubt for conviction in the first degree ; and, also, that the pris- 
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oner could rely upon the State's evidence, a s  well as  his own, to show such 
matters in mitigation, it is not held for error that  in his charge the court 
further stated they should find the less offense, "if the defendant has 
shown the matters in  mitigation by his evidence," for taking the charge as  
a whole i t  does not restrict such evidence, in the consideration of the jury, 
to that  offered by the prisoner alone. 

2. Homicide-Murder i n  F i r s t  Degree-Premeditation-"E"ixed Purpose" 
-Trials-Instructions. 

IJpon a trial for homicide, the burden of proof is upon the State to show 
premeditation and deliberation beyond a reasonable doubt to convict of 
murder in  the first degree, and though a "fixed purpose" to kill may be 
formed under circumstances of mitigation or excuse, and may not alone be 
sufficient, yet when the charge of the judge has correctly stated the law in 
regard to premeditation and deliberation, it will not be  held for  reversible 
error that  he also told the jury that  they must find that  the prisoner com- 
mitted the act with a "fired purpose," for the charge will be construed 
a s  a whole. 

3. Criminal Law-Assault on  Officer--Arrest Without Warrant.  
I t  is not required that  a lawful officer should have a warrant in  making 

a n  arrest for a n  assault upon him, for such is not personal to the officer, 
but an offense against the public ; and under the circumstances of this case 
i t  is held that  he had not lost the right to arrest the prisoner because the 
latter had walked away some 50 or 75 yards after making the assault. 

4. Sam-Homicide-Sheriffs-Deadly Weapon-Murder in First Degree- 
Premeditation-Evidence-Trials. 

The prisoner was engaged with others in  committing a misdemeanor, 
and, anticipating arrest for the offense, thereafter procured a shotgun with 
ammunition, and while going upon a highway to his home was met by a 
deputy sheriff and others whom the sheriff had deputized for  the purpose 
of making the arrest. The officer had no warrant for the arrest of pris- 
oner for the misdemeanor, and upon the latter's declaration that  no one 
should arrest him therefor, permitted him to walk about 50 or  75 yards 
down the road, and then proposed to arrest him, for assault made on him 
with the gun. The sheriff then aimed his pistol a t  the prisoner, several 
times called on him to halt, informed him of the offense for  which he 
intended to arrest him, whereupon the prisoner snapped his gun a t  him, 
the sheriff shot a t  the prisoner, the prisoner shot the sheriff and inflicted 
the deadly wound. Held,  (1) While an officer is not ordinarily permitted 
to use a firearm in making a n  arrest for a misdemeanor, the officer was 
justified in  doing so under the circunlstances, the prisoner's misdemeanor 
in  making the assault upon the ofticer being In the officer's presence, and 
the use of the pistol found by the jury not to be force excessive of that 
required; ( 2 )  The evidence of premeditation and deliberation was suffi- 
cient to sustain a conviction of mnrder in the first degree; (3) The charge 
of the court was proper. 

5. Homicide-nials-Murder in  First DegreeInstructions-Appeal and  
Error--Harmless Error .  

The trial judge having explained to the jury the principles of law appli- 
cable upon the evidence in a trial for homicide, a portion of the charge, 
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that if the prisoner killed the deceased with premeditation and delibera- 
tion, as theretofore explained to them, and this is shown beyond a reason- 
able doubt, the prisoner would be guilty of murder in the first degree, is 
not held for error. 

(3'23) APPEAL by defendant from Shaw, J., at September Term, 1913, 

This is an indictment for murder. The prisoner, a negro boy, was 
found guilty of the murder in  the first degree of R. L. Bain, a deputy 
sheriff, and was sentenced to death, and appealed. 

The record shows evidence tending to establish the following facts: 
Pomona Station is about 3 miles west of Greensboro, and Pomona 

Cotton Mill is about one-half mile west of Pomona Station, both being 
on railroad and public road. Terra Cotta is about a quarter of a mile 
northwest of Pomona Mill. A street-car line runs out west from Greens- 
boro to a little car shed on a cross-road running north from Pomona 
Mill. This shed is located at  end of ear line in open field, several 
hundred yards north of the Pomona Mill, and about one-half mile east 
of Terra Cotta. From i t  the cross-road runs south across the public 
road and railroad to Pomona Mill, and a path runs west down the 
bottom to Terra Cotta. 

On Saturday afternoon, 2 August, 1913, r negro boy, Ernest Madkins, 
with a bunch of bananas, was going out from Greensboro to Terra Cotta 
on a street ear, on which were several of the Pomona Mill boys, State's 
witnesses. I n  course of trip Madkins dropped a banana, and one of the 
mill boys grabbed it. Madkins said: ('Mister, please give me my ba- 
nana." The mill boy refused, and said he was going to keep it. Later 
on the trip the negro again asked for the banana, with the same result. 
On getting off the car at  end of line, Madkins saw prisoner standing 
there with a cane and told him of the banana incident. Thereupon the 
negroes began to demand the banana, and still the boys refused to give 

i t  up. Then the white boys and negroes began throwing some 
(324) rocks, and during this the deceased came running down the hill 

across the field from Pomona Mill, calling "Halt !" The negroes 
started to run down the bottom toward Terra Cotta. The deceased then 
shot. Running on, he caught Madkins, but prisoner ran on off. De- 
ceased and the mill boys, who had joined with him, took Madkins on 
back to Company's Store, across railroad at  mill. Nothing was known 
of prisoner until half an hour or more later, when he and another negro 
were seen passing down the public road from Terra Cotta toward Po- 
mona. I n  the meantime the prisoner had procured a gun and had bought 
some shells, saying he was going to shoot birds. When seen, they had 
passed the cross-road that turns off to the mill and store where deceased 
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and mill boys were. The negroes, prisoner havillg a shotgun, went on 
down the road several hundred yards, met some other negroes in the 
road, talked a while, and then turned and started back up the road 
toward Terra Cotta. Xeanwhile deceased had deputized men, giving 
Wright a pistol and keeping his own, and started out to meet prisoner 
and "arrest him." The men, led by deceased and Wright, and without 
a warrant, went out cross-road north across railroad to public road, and 
turning down east, 1%-ent down it till they met the prisoner coming up 
road and going towards his home at Terra Cotta. Deceased walked up 
within 3 or 4 feet of the prisoner, and asked him if he was at  car line in 
the riot. He  denied it, refused to be arrested, asked who the officer was, 
drew his gun on deceased, stepped back from c r o ~ ~ d ,  threatening to 
shoot, and refusing to he arrested. H e  then took down his gun and 
walked straight up the road toward home without looking back. De- 
ceased and those with him stood still in the road till prisoner had gone 
from 30 to 40 yards away, and then deceased suggested arresting him 
for drawing his gun. The deceased and his party then advanced behind 
prisoner for some distance, gaining on him. Deceased covered him with 
his pistol and called "Halt !" from three to six times, all the time walk- 
ing on behind prisoner, who did not even look around. Just as prisoner 
was nearly past the cross-road leading into mill, and was going on toward 
home and away from the mill and the cro~vd, deceased said: "I have 
told you my last time." Deceased had prisoner covered when he 
said this. Prisoner then looked back for first time; then, as he (326) 
raised his gun, he snapped i t ;  the deceased shot at  prisoner; 
prisoner shot once, killing deceased; turned and ran as hard as he could, 
with crowd chasing, firing ten to twenty-five or thirty shots after him. 

Holly A. McNairy, introduced by the State, testified as follows: "I am 
a merchant at  Terra Cotta and know the prisoner. I remember the date 
the deceased was killed, and I saw the prisoner on that afternoon before 
the deceased was killed, probably between one-half and three-quarters of 
an hour before. I t  was about 6 o'clock, something near 6 o'clock, wheil 
he came in the store and wanted 10 cents worth of shells. I sold them 
to him; he looked like he had been running; was hot. I asked him if he 
was going to shoot anybody, and he said no, he was going to shoot some 
birds. He had a gun with him, a double-barrel gun, I think. I didn't 
see him after he went out of the store." 

N. J. Wright testified for the State as follows: "I live at Pomona 
Mills and remember the occasion on which the deceased was shot. I 
was with him at the time, but was not on the street car that afternoon. 
I was on my way to the mill and walked up to where the deceased and 
several others were standing at the Company Store. The deceased had 
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a negro under arrest and asked me to go with him up the road where 
those negroes were. I told him I would go, so I walked up the road to 
meet them. The prisoner is the only one I know. When the prisoner 
had met the other darkies down the road, they stopped and talked a 
little bit, and the prisoner and two others came down the road. The 
prisoner was carrying his gun. When we met the negroes, the deceased 
said: 'Were you down at the depot, at  the car shed in that riot?' The 
prisoner said: 'No, 'by God, I wasn't.' H e  then asked what we were 
going to do about it. After that he stepped back and cocked his gun 
and asked which one of us was the God damned officer that was shooting 
at  the car shed. The deceased then said: 'I am the officer; here is my 
badge.' The prisoner then drew his gun and said: 'You are the damned 
man I want.' H e  didn't put his gun to his shoulder. I t  was pointed 
toward the deceased. The deceased said he didn't wa'nt any trouble at 

all, but just wanted to get the straight of i t ;  wanted to quiet it 
(326) down. The prisoner then asked what we were going to do about 

it, turned around, let his gun down, didn't let the hammers down, 
and started on up the road. Repeated several times that there was no 
God damned son of a bitch in the county who could arrest him; that he 
would kill any officer that undertook it. H e  went on up the road, one 
darkey with him, something like 50 or 75 yards. As he was going up 
the road, the deceased said to me: 'Let's arrest that negro for drawing 
that gun.' The deceased then told me to come with him, and we walked 
on up the road, gaining on the prisoner. The deceased hallooed 'Halt !' 
three or four times. Then the deceased said: 'I have told you my last 
time to halt.' The prisoner turned a'round then with his gun and said: 
'I can shoot as damned hard as you can,' and snapped his gun at the 
deceased. The deceased fired at  him, and then the prisoner shot and 
killed the deceased. The prisoner then turned and started to run." 

There was other evidence to the same effect, introduced by the State. 
The prisoner introduced no evidence. 
The only exceptions relied on are to the charge of his Honor and to 

the refusal to give certain special instructions. 

Attorney-General Biclcett and Assistant Attorney-General C'alve~t for 
the State. 

S. Clay WWilliams for defendant. 

ALLEN, J. We have examined the charge of his Honor with great 
care, and find no error in the charge given, or in the refusal of the 
special instructions, nor do we concur in the position that the evidence 
and contentions of the State were unduly emphasized. 

292 
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The criticism of the charge that "The burden would be upon the 
defendant to show fa'cts and circumstances in mitigation," and, "If the 
defendant, as heretofore explained by the court, has offered evidence 
which mitigates the offense," is  supported by 8. v. f is t le ,  133 N. C., 
769, upon the ground that such a charge excludes the idea that the 
prisoner may rely on evidence offered by the State in mitigation; but 
the court did not let the matter rest here, and, on the contrary, 
distinctly charged the jury that in mitigating or excusing the (327) 
offense the prisoner "has a right to rely upon evidence offered by 
the State." His  Honor charged the jury that they must be satisfied 
beyond a reasonable doubt that the killing was with premeditation and 
deliberation before they could convict of murder in the first degree. 

H e  then further chaEged that, "Deliberation means to think about, to 
revolve over in one's mind; and if a person thinks about the perform- 
ance of an act and determines in his mind to do that act, he had 
deliberated upon the act, gentlemen. Premeditation means to think 
beforehand, think over a matter beforehand; and where a person forms 
a purpose to kill another, and weighs this purpose in  his mind long 
enough to form a fixed design to kill at a subsequent time, no matter 
how soon or how late, and pursuant to said fixed design kills said person, 
this would be a killing with premeditation and deliberation, and would 
be murder in  the first degree. And the court charges you if you should 
find beyond a reasonable doubt, gentlemen, that prior to the time he 
killed the deceased he formed the fixed purpose in his mind to kill him, 
and that pursuant to that purpose he did kill the deceased because of the 
purpose in his mind, and not because of any legal provocation that was 
given by the deceased, then the court charges you that the prisoner would 
be guilty of murder in  the first degree, and i t  would be your duty to so 
find." 

The prisoner excepts to the latter part of the charge, contending that 
"fixed design" is not the equivalent of premeditation and deliberation, 
and that the prisoner could be convicted, under the instruction, of mur- 
der in the first degree, without  rem meditation and deliberation. 

His  Honor did not charge that the prisoner could be convicted of 
murder in the first degree because of the existence of a fixed design to 
kill, although there is authority justifying the charge (S. v. Dowden, 
118 N. C., 1145; S. v. Barrett, 142 N. C., 565; 8. v. Jones, 145 N. C., 
466) ; but he was careful to tell the jury that they must find premedita- 
tion and deliberation; he explained accurately the meaning of these 
terms, and then said the killing must have been pursuant to the fixed 
purpose, and not on acoount of any legal provocation. 
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(328) The charge, considered as a whole, excludes the idea that the 
prisoner could be convicted because of the fixed design, although 

formed under circumstances that would mitigate or excuse. 
I n  the Dowden case the Court says: "The word 'premeditate' means 

to think beforehand-as where a man thinks about the commission of 
an act and concludes or determines in his mind to commit the act; he 
has thus premeditated the commission of the act. The law does not lay 
down any rule as to the time which must elapse between the moment 
when a person premeditates or comes to the determination in his own 
mind to kill another person, and the moment when he does the killing, 
as a test. I t  is not a question of time. I t  is merely a question of whether 
the accused formed in his own mind the determination to kill the 
deceased, and then at  some subsequent period, either immediate or 
remote, does carry his previously formed determination into effect by 
killing the deceased." And in the Barretf case: "The rule laid down in 
this State is, that where the prisoner weighs the purpose to kill long 
enough to form a fixed design, and then puts it into execution, it is 
murder in the first degree." 

I n  the section from Wharton on Homicide, p. 161, relied on by the 
prisoner, while it is said that the formed design is not the equivalent of 
premeditation and deliberation, since the design may have been formed 
under circumstances of justification or excuse, the author also says: 
"That the homicide was determined upon beforehand, and purposely 
committed after reflection, with malice, however, is the equivalent of 
the willfulness, deliberation, malice, and premeditation required by the 
statute,'' which is in accord with the charge given. 

The jurors were fully instructed as to the rights and duties of the 
prisoner, and of the deceased as an officer, at  the time of the killing. 
They were told that the deceased had no right to arrest on account of 
the affray at  the car shed, because that was a past transaction, and he 
had no warrant; that if he was attempting to arrest for that affray, the 
prisoner had the right "to use whatever reasonable force was necessary 
to prevent the arrest," and if reasonably necessary for that purpose to 

present his gun, he had the right to do so, and he would not be 
(329) guilty of an assault in so doing; that if not guilty of an assault, 

the deceased had no right to point a pistol at  him, and that if the 
deceased was killed under these circumstances when necessary to prevent 
an arrest, the prisoner would be excused, and if not necessary, that his 
crime would be reduced to manslaughter. 

H e  further charged the jury: "If you find under these circumstances 
as explained to you, that Mr. Bain had not attempted to arrest him 
there, and that the defendant drew his gun upon him, and that Mr. Bain 
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was an acting officer, and that he declared his purpose then to arrest him 
for the assault upon him, then the court charges you that he had a right 
to arrest him, and had the right to do it even for an assault, and even 
though the assault may have been committed upon Mr. Bain; that would 
be a breach of the peace, a crime, and though it may have personally 
affected 31r. Bain, it affected the public at  large as well, and he nould 
have a right, for a breach of the peace of that kind, to arrest him. And 
if you further find from the evidence that he made this announcement in 
the presence of the defendant, near enough for him, thi: defendant, to 
hear, that he was going to arrest him for that (referring to the drawing 
of the gun), and then that he ordered him to halt, then the court charges 
you that it was the duty of the defendant to stop, not to go on. I f  he 
ordered him to halt aqain, it vas still his duty to stop and not to go on, 
and if you further find from the eridence that he ordered him to halt a 
third or fcurth time, and told him this was the last time he wis going to 
order him to halt, and he didn't have hie pistol drav-n on him at all- 
simply had it in his hand, or maybe not drawn out from his pocket- 
then the court instructs you that if the prisoner turned and shot him 
under those circumstances, that he would be at least guilty of murder in 
the second degree." 

The last t ~ o  paragraphs are excepted to principally upon the 
grounds- 

(1) That the deceased had no right to arrest for an assault upon 
himself. 

( 2 )  That if he had the right to arrest, he had no right to use a pistol, 
because the offense was a misdemeanor. 

(3) That if he had the right to arrest, he could only do so (330) 
immediately upon the assault being committed, and not after he 
had permitted the prisoner to go 50 or 75 yards. 

The assault upon the deceased was not an offense against the indi- 
vidual, but one against the public, and for this reason the authorities 
generally support the position that it is the right of a peace officer to 
arrest, without warrant, one who assaults him ( 3  Cyc., 880; Mont- 
gomery v. Xutton, 67 Iowa, 497; L e d d y  u .  Grossman, 108 Mass., 237)) 
and the officer did not lose the right in this case because the prisoner had 
walked off, according to the evidence of one witness, 30 or 40 feet, and 
to that of another, 50 or 75 yards. 

The second position presents greater difficulty, because it is generally 
held that an officer cannot kill to affect an arrest or to prevent the 
escape of one charged with a misdemeanor. 8. v. Phillip, 67 L. R. d., 
200, note, where the authorities are collected. I t  was ~7ell said in 
Thomas 7:. Kinkend, 29  9. S. R., 73, that as the lavmaking power itself 
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could not inflict the death penalty as a punishment for a misdemeanor, 
"it would ill become the 'majesty' of the law to sacrifice a human life 
to avoid a failure of justice in the case of a petty offender who is often 
brought into court without arrest and dismissed with a nominal fine." 

I t  must be noted, however, that the prisoner was armed with a gun, 
which he had presented a few minutes before, and that he had declared 
his purpose to kill any one who tried to arrest him; and further, that 
the deceased did not shoot in the first instance. He  had the pistol 
presented, i t  is true, but if he had the right to arrest, this was not only 
necessary to enable him to effect the arrest, but also to prevent the use 
of the gun. 

I n  S. v. Garrett, 60 N. C., 149, which was an indictment against an 
officer for killing one charged with a misdemeanor, whom he was trying 
to arrest, the Court says: "His Honor ought to have instructed the jury 
that, as the deceased had put himself in resistance to the officer and his 
guard, they were not only authorized, but were bound, to use such a 
degree of force as was necessary in order to execute the warrants, and 
were entitled to a verdict of acquittal on the ground that the homicide 

was justifiable, if no unnecessary violence had been used, unless 
(331) from the fact that the prisoner had started to cross the fence the 

jury should be satisfied that he had abandoned his deadly purpose 
of resisting to the death the execution of the law, and was attempting to 
make his escape by moving off;  in which event there was no longer any 
necessity for shooting; and the officer, or some portion of his men, should 
have run after him and captured him in that way." 

The case of S. v. Homer, 139 N.  C., 607, is in many respects like the 
one before us, and 8. v. Durham, 141 N.  C., 744, is almost directly in 
point. 

I n  the Durham case the prisoner was arrested upon a warrant charg- 
ing a misdemeanor, and carried to the office of a justice. He  slipped out 
and began running. He  looked back and saw the officer pursuing him, 
about 20 yards distant, with a pistol in his hand, which was pointed at  
him. He  then drew his pistol, but did not present it. The officer then 
shot at  the prisoner, and the prisoner returned the fire. The officer shot 
a second time, grazing the arm of the prisoner, when he turned and shot 
and killed the officer. A conviction of murder in  the second degree was 
sustained, there being no evidence of premeditation and deliberation, 
and the Court said: "The officer is not excused if he, with undue vio- 
lence, menaces the life of the defendant when he attempts to arrest a 
person for a misdemeanor. The officer may be convicted and punished. 
But his crime will not excuse or condone the crime of the defendant in 
making open resistance to the process of the State. We are aware that 
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in  some jurisdictions it is held otherwise, and that while an officer, in 
attempting to arrest for a misdemeanor, dangerously menaces the life of 
the accused, the latter may defend himself to the extent of taking the 
officer's life, and the plea of self-defense is open to him. But in this 
State we have a statute (Laws 1889, ch. 51) which enacts that 'any 
person who willfully and unlawfully resists, delays, or obstructs a public 
officer in  discharging or attempting to discharge a duty of his office 
shall be guilty of a misdemeanor.' At the time he killed the deceased 
the defendant was engaged in an unlawful act, not only malurn i n  se 
(being in armed resistance to the process of the State), but an act 
directly connected with, and which finally resulted in, the death 
of the officer; for it is plain that had the defendant himself not (332) 
resisted the law, but submitted to arrest, there would have been 
no homicide by any one." 

We are, therefore, of opinion there is no error in the instructions 
complained of. 

We do not agree with counsel for the prisoner that his Honor ex- 
pressed an opinion upon the fact when he said, "And if he killed him 
with deliberation and premeditation, as heretofore explained to you by 
the court. and this is shown beyond a reasonable doubt from the evi- 
dence, he would be guilty of murder in the first degree." 

I n  view of the whole charge, the jury could not have understood the 
judge as saying that premeditation and deliberation had been shown, 
but that the State must show it beyond a reasonable doubt. 

The evidence of premeditation and deliberation was sufficient to be 
submitted to the jury. S. v. McGormick, 116 N. C., 1033; S. v. Daniels, 
164 Pu'. C., 469. 

There was evidence that the deceased had tried to arrest the prisoner 
for the affray at the car shed; that he fled and procured a gun and 
shells; that immediately before the killing he committed an assault upon 
the officcr, cursed and threatened to kill him. 

We have discussed the exceptions chiefly relied on and have considered 
all that appears in the record, and while there are views of the evidence 
offered by the State which would have jnstiiied a conviction of murder 
in the second degree or manslaughter, we have no power to revise the 
findings of the jury, and are constrained to affirm the judgment. 

The deceased would not have been killed, nor would the prisoner be 
now under sentence of death, if the witness for the State had given up 
the banana which he had wrongfully taken from the boy Madkins, when 
politely requested to do so; nor if the deceased had not deputi7ed per- 
sons to  aid him in arresting the prisoner and followed him, when he 
had no right to make the arrest for the first affray, having no warrant. 

No error. 
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Cited: S. v. Benson, 183 N.C. 798; 8. v. Robimon, 188 N.C. 785; 
S. v. Steele, 190 N.C. 511; S. v. Miller, 197 N.C. 447; S. v. Evans, 198 
N.C. 84; 8. v. Bittings, 206 N.C. 803; S. v. Taylor, 213 N.C. 523; S. v. 
Payne, 213 N.C. 727, 728, 729; S. v. Bowser, 214 N.C. 253; S. v. Haw- 
Icins, 214 N.C. 334; S. v. French, 225 N.C. 283, 284; S. v. Wise, 225 
N.C. 748. 

(333) 
STATE v. GRADY LANE. 

(Filed 29 April, 1914.) 

1. Trials-Instructions-Evidence-Harmless Error. 
Where in the trial of a n  action evidence has been erroneously admitted 

and afterwards withdrawn by the court from the jury with a n  instruction 
to them that they must disregard it, this Court will presume that  the jury 
hare  obeyed the instruction of the court, and that  the error has been cured. 

2. Trials-Evidence Admitted-Motion t o  Withdraw-Objections-Appeal 
and  Error. 

When evidence has been admitted upon the trial of an action without 
objection from the appellant, his subsequent motion to strike i t  out is 
addressed to the discretion of the judge, and there is no appeal from his 
ruling thereon. 

3. Appeal and Error-Exceptions-Questions and  Answer---Objections to 
Questions. 

Where exception is taken to the ruling out of a n  answer to a question 
asked a witness in the trial of a cause, it must in  some way be made to 
appear what the expected answer mould hare  been, so that the lower court, 
and this Court on appeal, may pass upon its competency or  relevancy, o r  
the exception will not be considered. 

4. Homicide-Declarations - Third Persons - Admissions -Evidence - 
Hearsay. 

The declarations of a third person that  he had killed the deceased for 
whose murder the defendant is being tried, is hearsay, and inadmissible 
in the defendant's behalf. 

5. Trials-Attorney and  Client-ArmmenGImelevant Matter-Courts. 
While counsel in their argument to the jury are  usually permitted much 

latitude, they should confine themselves to relevant matters, and on a trial 
for murder i t  was not error for the court to stop the prisoner's counsel, 
when he was introducing irrelevant matters into his argument calculated 
to divert the minds of the jurors from the true issue and to prejudice the 
other side. 

8. Homicide-Deadly Weapon-Malice-Presumptions-Murder. 
Malice is presumed from the killing of the deceased with a gun, a deadly 

weapon, making the prisoner, on trial for the homicide, guilty, a t  least, of 
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murder in the second degree, unless he proves circumstances in excuse or 
mitigation of the offense to the satisfaction of the jury, the burden of proof 
being upon him. 

7. Homicide-Perpetration of Crime-Presumptions-Murder-Statutes. 
A homicide committed in the perpetration of, ,or in an attempt to perpe- 

trate, a robbery will be deemed murder in the first degree, the jury being 
governed by the evidence under proper instructions in finding that or a 
less offense. Revisal, sec. 3271. 

8. Trials-C~urts-~'ICeasonable Doubt" - Words and Phrases - Instruc- 
tions-Evidence. 

The trial judge is not restricted to any particular formula in defining 
"reasonable doubt" to the jury upon a trial for homicide, and his charge 
in regard to the nature of the circumstantial evidence in this case and 
how the jury should consider it is held to be free from any error of which 
the prisoner can complain. 

9. Appeal and Error-Trials-Instructions-Requests40u1t1s Discretion. 
An appeal will not lie from the refusal of the trial judge to give re- 

quested instructions after the jury had retired to make up their verdict, the 
action of the judge being solely discretionary under the circumstances. 

10. Homicide-Murder-Trials-Confessions-Evidence. 
The verdict of the jury convicting the prisoner of murder in the first 

degree was well supported by the evidence, under correct instructions from 
the court, and the prisoner's voluntary confession to a fellow prisoner, 
while in the jail with him, that he had committed the crime deliberately 
and premeditatedly, is held to be competent evidence against him to prove 
his guilt as found by the jury. 

APPEAL by defendant from Lane, J., a t  August Term, 1913, of (334) 
MOORE. 

This  is an  indictment for the murder of George McCain on 28 Oc- 
tober, 1912. I t  was alleged by the State tha t  the prisoner knew that the 
deceased had a large amount of money on his person, and that  he lured 
h im into a swamp, about 300 or 400 yards from the station a t  Aberdeen 
on the Seaboard Ai r  Line Railway, for the ostensible purpose of 
gambling with him, but for the real purpose of robbery. The two were 
seen entering the  swamp about 4:30 or 5 o'clock p. m. on the day of the 
homicide, and shortly thereafter two reports of a gun were heard, and 
deceased's body was found that  night about 8 o'clock, with a fatal  wound 
i n  the breast and one in  the head, the side of his face having been 
blown off. The prisoner was seen about 6 o'clock, going in  the (335) 
direction of the home of his father, Joab  Lane, where he lived, 
and tracks of the priscner were also found leading from the phce  of 
the  homicide in  the direction of that house. The prisoncr h ~ t d  promised 
Jul ia  Jones, who had picked cotton on that  day for his f a t h ~ r ,  t o  return 
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in the afternoon and weigh the cotton for her, and he did not do so, 
according to her statement, though he told the officer, Dan McDonald, 
that he had returned to his home for that purpose. There was evidence 
tending to show a close resemblance between shells in the prisoner's gun 
and two empty shells, one found near the body of the deceased and the 
other at  a place in a field where prisoner had shot a rabbit on that day. 
When the body was found, the pockets of the deceased, where the money 
was, had been turned inside out, all the money was gone, the playing 
cards had been torn up, and a receipt and railroad pass with the name 
of the deceased on it, and a flat pint-bottle containing about a teaspoon- 
ful of scuppernong wine, were found near the body, the prisoner having 
been seen with such a bottle full of wine on the same day, just before 
the homicide was committed, having marks on it corresponding with 
those on the bottle that was found near the body. The prisoner made 
contradictory statements as to his whereabouts that day, and after being 
arrested, escaped from the officers, Aed, and was not recaptured for 
several days. H e  made a confession in jail, to one Judson Jackson, that 
he had killed the deceased, in a manner indicating premeditation and 
deliberation, and robbed him of the money, $141. He  then went down 
the creek and to his home, where he hid the money under a pile of cotton. 
The prisoner denied that he had killed the deceased or had made any 
confession to Jackson. He  also introduced evidence to show an alibi 
and to explain the circumstances, evidence of which was offered by the 
State. Under the evidence and charge of the court, the jury returned a 
verdict of guilty of murder in the first degree. Judgment was entered 
upon the rerdict, and the prisoner appealed. 

Attorney-Genera7 Biclcett and Assisfant Attorney-General Calved f o r  
the State. 

U. L. Spence, Clegg & Clegg, and J. T .  Br i t ta in  f o r  defendanf. 

(336) WALKER, J., after stating the case: This case was very care- 
fully tried in the court below, and the charge of the court is to be 

commended for its very clear and comprehensive statement of the law as 
applicable to every phase of the evidence, and for an equally lurid and 
logical analysis of the evidence itself, so that the issues were presented to 
the jury fairly and fully for both psrties. There was undoubtedly 
evidence of the prisoner's guilt, and this was explained to the jury in 
such a way that the prisoner, at least, has no ground for complaint. I f  
there is any error therein-and we do not think there is-it was com- 
mitted in favor of the prisoner, and not against him. We will consider 
the exceptions in the order of their statement in the record. 
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Exception I .  When the court admitted the testimony of Dr. McLeod, 
that the empty shell was "found at the body," and upon afterwards dis- 
covering that the witness was speaking from hearsay, ruled i t  out, the 
error, if any, based upon the misapprehension of counsel and the court 
as to the nature of the testimony, was harmless, for the court distinctly 
and emphatically excluded i t  and cautioned the jury not to consider it. 
Gozules 11. Lovin, 135 N. C?., 488; Livingsfon, v. Dunlap, 99 N. C., 268; 
Dlalock v. Clark, 137 N. C., 140; S. v. Keen, 95 N. C., 646; and more 
especialIy 8. v. Rernming, 130 N. C., 688; S. v. Ellsworth, ibid., 690. 
We cannot assume that the jury disobeyed the court's instruction and 
considered the evidence, but we must presume the contrary, unless 
prejudice appears or is shown by the appellant in some way. The bur- 
den is on him to prove it. Rush v. Steambaai GO., 67 N. C., 47 ; Thowms 
v. Alexander, 19 N.  C., 385. 

Exceptions 2 and 3. The testimony of E. Hillman, that the man he 
saw coming towards Joab Lane's house looked like the defendant, was 
competent in connection with the other evidence of identity. Similar 
rulings have been sustained by the following authorities : 17 Cyc., 132 ; 
8. v. Lytle, 117 N. C., 799; S. v. Oostner, 127 N. IC., 566; and more 
recently by S. v. Cmmon, 145 N. C., 481, where the impression of the 
witness as to identity, based upon knowledge of the person, was less 
pronounced. But the evidence was afterwards excluded, and this 
rendered i t  harmless, even if at  first it was erroneously admitted; 
and the same reason applies to exceptions 4, 5, 8, and 9, for the (337) 
testimony as to the examination and comparison of the three 
empty shells was withdrawn, with a proper caution to the jury in regard 
thereto, the gun and shells having been handed to the jurors for their 
inspection, by consent of the parties. Even then the court instructed the 
jury not to consider their own inspection of them, unless they found 
that they had been properly identified. The rights of the prisoner were 
fully guarded at  every point. 

Exception 6. The objection to the testimony of Dan Chambers came 
entirely too late. I t  was discretionary with the judge whether he would 
strike i t  out at  that stage of the case, after i t  had been admitted without 
objection. S. v. Efler, 85 N. C., 585. Rut the probative force of the 
testimony was so slight that the prisoner could not have been prejudiced 
thereby. I f  i t  tended to prove anything, it was that the prisoner knew 
the deceased had much money, or was in the habit of carryin5 "a big 
wad of money,'' and this was a relevant circumstance in view of the 
strong trend of the evidence that robbery was his pnrpose when he went 
into the swamp on the afternoon of the homicide. 
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Exception 7. The question put to the witness David Knight, who 
was deputy sheriff, as to finding keys at the place of the homicide belong- 
ing to deceased, was not answered, nor was the nature of the evidence 
which was proposed to be elicited disclosed by the prisoner. We cannot, 
therefore, see that there was error. In re SmitVs Will, 163 N. C., 464; 
S. v. Rhyne, 109 N. C., 794; Sumner v. Candler, 92 N.  C., 634; Knight 
v. Killebrew, 86 N.  C., 400. We must know what the answer would have 
been before we can pass upon the competency or relevancy of the evi- 
dence. Resides, as it now appears to us, the evidence was irrelevant and 
ha'rmless, if we are to judge by the question. 

Exceptions 10, 11, 12, nnd 13. These exceptions were taken to the 
refusal of the court to admit evidence of statements made by another 
person that he had killed McCain, and that another person was seen 
going in  the direction of the swamp with a gun. I t  was expressly de- 
cided in S. v. Boone, 80 N. C., 461, citing S. v. Dunca,n, 28 N.  C., 236; 

S. v. May, 15 N.  C., 328, and S. v. White, 68 N.  C., 158, that on 
(338) a trial for murder, evidence of the declarations of a third party 

that he killed the deceased are inadmissible as hearsay and as not 
tending to disprove the guilt of the prisoner. I n  S. v. Davis, 77 N. C., 
483, i t  was held that "evidence that a third party had malice towards 
the deceased, a motive to take his life and an opportunity to do so, and 
had made threats against him, and that some time before deceased was 
killed he went in the direction of deceased's house with a deadly weapon, 
threatening to kill him, was inadmissible,'' and this case was approved in 
8. v. Lambert, 93 N.  C., 618, citing in support of the principle 8. v. 
Jrmes, 80 N. C., 415; S. v. Beverly, 88 N. C., 632 ; X. v. Gee, 92 N.  C., 
756. There is no direct testimony to connect the third person with the 
corpus delicti, and nothing to show that his guilt, if there is any evidence 
to prove it, is inconsistent with the guilt of the prisoner. S. v. Millican, 
158 N. C., 617; S. v. Baxter, 82 N.  C., 602; S. v. Bishop, 73 N.  C., 44; 
S. v. White, 68 N.  C., 158. The subject is fully considered by Justice 
Allem in  the Millican case, supra. I t  will be seen from the citations we 
have made that this Court has uniformly and rigidly adhered to the 
rule which excludes such evidence. Recently the question was decided 
in Donnally v. U. S., 228 U. S., 243 (57 L. Ed., 820), where the decla- 
ration of his own guilt of the homicide was made by a person who was 
then in extremis and aware of his dying condition. The Court held the 
evidence incompetent, and said: "In this country there is a great and 
practically unanimous weight of authority in the State courts against 
admitting evidence of confessions of third parties, made out of court, 
and tending to exonerate the accused." The Court held that technically 
it was not a declaration against interest, which must be of a pecuniary 
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character, affecting some property right or interest, citing the Berkeley 
Peerage Case (1811), 4 Campbell, 401; Sussex Peerage Case (1844), 
11 Clark and F., 85, 8 Jur., 793. 

Exception 14. The court properly stopped counsel when commenting 
upon matter of which there was no evidence. The courts are liberal to 
counsel in argument, and generally permit much latitude to them when 
addressing the jury, but they must be careful not to go beyond their 
privilege and introduce irrelevant matters calculated to divert the 
minds of the jurors from the true issue and to prejudice the (339) 
other side. Hopkins v. Hopkins, 132 N.  C., 25. 

The remaining exceptions relate to the refusal of the court to instruct 
the jury as requested, and to the charge itself. There was no evidence 
of self-defense or manslaughter. The court charged the jury fully and 
correctly as to murder in the first degree. The instruction, that if the 
prisoner intentionally killed the deceased with a deadly weapon, towit, 
a gun, the law implied malice and the prisoner would be guilty of mur- 
der in  the second degree, is well sustained by the cases. I n  all indict- 
ments for homicide, when the intentional killing is established or ad- 
mitted, the law presumes malice from the use of a deadly weapon, and 
the defendant is guilty of murder (now in the second degree) unless he 
can satisfy the jury of the truth of facts which justify or excuse his act, 
or mitigate it to manslaughter. The burden is on the defendant to 
establish such facts to the satisfaction of the jury, unless they arise out 
of the evidence against him. This rule has been uniformly adhered to 
by this Court in indictments for homicide. S .  v. Quick, 150 N. C., 820. 
This principle has been reiterated by us in more recent cases. S .  v. 
Worley,  141 N.  C., 764; S. v. Yates,  155 N.  C., 450; S. v. Rowe, ibicl., 
436; S. v. Simcnds, 154 N. 'C., 197; S. v. Cox, 153 N. C., 638; 8. v. 
Fowler, 151 N.  C., 731, and formerly in  S .  v. Clark, 134 N.  C., 698; 
8. 71. Bm'tfain, 89 N.  C., 481. An intentional killing with a deadly 
weapon being shown, the defendant, therefore, was guilty of murder in 
the second degree, unless he satisfied the jury of matters mitigating or 
excusing the homicide. The judge also charged correctly as to murder in 
the first degree, and the instruction, that if the killing was done in the 
perpetration of or in the attempt to perpetrate a robbery, i t  would be 
deemed a murder in the first degree, was directly within the terms of 
the statute, 3631. The jury, nevertheless, could convict of murder in 
the second degree (Revisal, see. 3271), or acquit, and they were so 
charged by the court, but they should, of course, be governed by the 
testimony, and find truly according to the fact. 8. v. Metthews, 142 
N. C., 621. The judge seems to have given substantially every prayer 
requested by the prisoner, or a t  least those which were correct in 
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(340) law and to which he was entitled. Some so given were more 
favorable than the prisoner had any right to expect. The charge, 

in regard to the nature of circumstantial evidence and how the jury 
should consider it, was certainly free from any error of which the 
prisoner can complain, and so was the charge upon the doctrine of 
reasonable doubt. S. v. Adams, 138 N. C., 688. There is no particular 
formula prescribed by the law for defining or stating what is meant by 
a rea'sonable doubt. X. v. Whitson, 111 N. C., 695; X. v. Adams, supra. 

Whether the request for instructions, submitted after the jury had 
retired to their room, should have been given was within the discretion 
of the court. S. v. Hairston, 121 N. C., 579; Shober v. Wheeler, 113 
N. C., 370. There not only was no abuse of the discretion, but the 
charge was so clear and comprehensive that the jury could not have mis- 
understood it, and the additional instruction was not necessary for any 
further consideration of the case. 

The judge charged the jury that they could give any one of three 
verdicts-first degree murder, second degree murder, and acquittal- 
and granted requests of the prisoner for instructions which were exceed- 
ingly favorable to him. The evidence co,nvinced the jury of his guilt, 
and it was amply sufficient for that purpose. The facts pointed to him 
alone as the perpetrator of the crime, and his own confession, of course, 
greatly increased the force of the evidence against him. I t  was made 
under such circumstances to his fellow-prisoner in jail as to carry con- 
viction of its truth, especially when it is considered in the light of the 
other evidence. 

After a careful review of the record, no error is disclosed. 
No error. 

Cited: Warren v. Susman, 168 N.C. 464; Schas v. Assurance Society, 
170 N.C. 421 ; S. v. Lowry, 170 N.C. 735 ; S. v. Willces, 170 N.C. 736; 
S. v. Merriclc, 172 N.C. 872; X.  v. Spencer, 176 N.C. 715; S. v. Brinlcley, 
183 N.C. 723; S. v. Freeman, 183 N.C. 746; S. v. Benson, 183 N.C. 799 ; 
S. v. Miller, 185 N.C. 684; 8. v. Levy, 187 N.C. 589; S. v. Ashburn, 187 
N.C. 723, 725; S. v. Rtewart, 189 N.C. 347; S. v. Prytle, 191 N.C. 699: 
8. v. Church, 192 N.C. 660 ; S. v. Johnson, 193 N.C. 704 ; S. v. Carpen- 
ter, 193 N.C. 848; S. v. Newsome, 195 N G .  556; S. v. Lawrence, 196 
N.C. 576; 8. v. English, 201 N.C. 299 ; S. v. Gregory, 203 N.C. 531 ; 
S. v. Banks, 204 N.C. 239 ; 8. v. Langley, 204 N.C. 689; S. v. Ammons, 
204 N.C. 758; S. v. Rluttz, 206 N.C. 728; S. v. Alston, 215 N.C. 734; 
S. v. Kelly, 216 N.C. 645; S. v. Herndon, 223 N.C. 210; S. v. Vicks, 
223 N.C. 387; S. v. Church, 231 N.C. 42; X. v. Streeton, 231 N.C. 306. 
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STATE v. WALTER GADDP. 
(341) 

(Filed 29 4pri1, 1914.) 

1. Hoinicide-Assault-nefense of Mother-Justification-Deadly Weapon 
-Superior Strength. 

IJpon trial of the prisoner for llornicide of his brother, justification was 
relied upon as  a defense, and there was e17idence tending to show that the 
defendant was physically defornied and the deceased was a man much 
stronger and of a dangerous character, who had assaulted their mother, 
had knocBed the prisoner d o m  when he attempted to interfere, and re- 
ceived the deadly cut from a knife the prisoner used while he was being 
held down. Held, that  the prisoner Jras only permitted to use such force 
as  the mother could have reasonably used in her own defense to repel the 
assault, and that the court properly charged the jury that  they, in passing 
upon this question in relation to the personal assault made on the prisoner, 
shonld consider, under the circums;.ances, the relative size, strength, and 
position of the deceased and the prisoner, and determine whether the pris- 
oner apprehended or had reasonable grounds to apprehend, a t  the time, 
either that  he was in danger of losing his life or receiving great bodily 
harm 

2. Homicide - Assault Justification - Apprehension of H a r m  - Without 
Fault.  

Where one, unproroked, assaulted another, when he was a t  a place he 
had a right to he and doing what he had a right to do, the person assaulted 
may stand his ground and use such force in repelling the assault as  may 
reasonably lead him to believe, and which he does believe, necessary to 
prerent his being killed or receiving serious bodily harm a t  the hands of 
the assailant, to the extent of taking his life; and the charge in this case, 
that  the prisoner must have been "without fault" in provoking the assault, 
is held to be a correct statement of the law arising from the evidence. 

3. Same-Trials-Instructions-Burden of Proof-Questions fo r  Jury. 
Vpon a trial for murder wherein it  appears that  the prisoner killed the 

deceased with a deadly weapon while the latter was making an assault 
upon him unarmed, but that  the deceased was of greatly superior strength 
and a dangerous character, matter in justification may be shown by the 
prisoner, both from his own and the State's evidence. that,  under the cir- 
cumstances, he Billed his assailant with reasonable apprehension that  i t  
was necessary to do so either to save his own life or to keep himself from 
great bodily harm, though ordinarily the use of a deadly weapon would 
not be required, the question as to the degree of force the prisoner could 
use in his self-defense, and how the evidence should be considered, being 
for the jury under correct instructions from the court. the burden of proof 
being on the prisoner to show matters in mitigation to reduce the offense 
from murder in the second degree. 

APPEAL by defendant  f r o m  Lane, J., a t  October Term,  1913, (342) 
of UNION. 
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The defendant was indicted for the murder of Will Gaddy on 29 July, 
1913. There was a verdict of manslaughter, on which the defendant 
was sentenced to two years upon the roads, and he appealed from the 
judgment. 

The evidence for the State tends to show that on 29 July, 1913, the 
deceased was killed by the prisoner, his brother, during a fight in  which 
the prisoner cut the deceased several (seven) times, once in  the jugular 
vein. 

The evidence for the State is contained in  the testimony of Mrs. MoIlie 
Gaddy, widow of the deceased. She said: "r live 3 miles this side ef 
Peachland, in  Anson County. I do not know hardly how near the 
county line. Will Gaddy was my husband; he was a brother of Walter 
Gaddy. I don't know hardly how far Walter lived from us; about 300 
yards. His brother, Charlie Gaddy, lived with us. Walter Gaddy lived 
with his mother. My husband is  dead. I was present when my husband 
was killed. Clyde Gaddy came up to my house that day, and I asked 
Clyde if he had seen Will. H e  said, 'He is down home.' I went down to 
Walter Gaddy's and found there Walter Gaddy and his mother, and 
Charlie and Clyde Gaddy. My husband was laying a gun up in the 
rack when I got there. I asked him what did he mean, and he said, 
'You go home and mind your business.' At that time Walter said, 'Let's 
all go up home to your house.' We all started-Miss Dollie, Mrs. Gaddy, 
Walter, Charlie, and Clyde, and Will, my husband-up to our house. 
Before we got there, my husband took hold of his mother around the 
neck, sort of. Walter told him to turn her loose, and my husband sort 
of shoved him back. Walter pulled out his knife, and my husband told 

him to put his knife back in his pocket, and about that time 
(343) Walter commenced cutting my husband. He  cut him six or seven 

times, as far as I know. They were in  the road when he com- 
menced cutting. When he quit cutting him they were in  the field about 
three steps, I reckon. Walter was in front and my husband back out in 
the field; Walter was cutting him then. My husband did not have any 
weapon in his hand. When Walter was cutting, my husband was 
knocking off the licks, or trying to. Walter hit him with a rock, too. 
My husband had fallen down; he was down in the field when he hit him 
with the rock. He  hit him in the face. I t  was a rock about the size of 
my fists. My hiisband got up and started to throw a rock at him, but 
he could not throw; and the rock rolled by Walter's feet. My husband 
fell over and Walter hit him with another rock. My husband got up and 
said, 'Walter, I will go to the house and get my pistol.' He started and 
got about thirty steps and fell, and died about half an hour afterward. 
E e  did not talk any more after he fell. He had no weapon at all except 
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when he picked up that rock. I don't know what took place at  the house 
before I went down there. My husband was cut here (indicating the 
neck), on the left side and on the back. There were seven cuts in  all on 
his body. The knife Walter had was a common pocket knife, as fa r  as 
I know. My husband never spoke while Walter was cutting him. Char- 
lie, he ran up about the last of it. Charlie got cut in  the hand. My 
husband fell twice; he picked up the rock the last time. H e  did not hit  
Walter with the rock." 

The evidence for the defendant tended to prove that on the evening 
of 29 July the deceased, either drunk or angry, approached his mother's 
house. Before he reached the house, he came to his little brother Clyde, 
aged 12, and his sister Dollie, aged about 15, who were at work in the 
field near the house. He  cursed them and ba'de them lay down their 
hoes and come to the house. They obeyed, and he proceeded to the house 
cursing. His  mother heard him, and called to Walter, who was at work 
near-by, to come to the house. Deceased entered the house, and, cursing 
his mother, told her that she had to stop pouting h o u n d  there, and they 
would all have to go up to his house and sit down, or he would land 
them every one in h- before sunset. His mother reproved him 
for cursing; and he cursed her again and walked up and down (344) 
the floor "popping" his fists and cursing, to the terror of the 
family. Shortly after his arrival, deceased with an oath sent his little 
brother Clyde to  deceased's home, 300 yards distant, to tell "R. C.," who 
wa's there, to come on to his mother's, and the defendant dispatched 
Dollie for his brother-in-law, Bob McManus, who lived about a mile 
distant. 

I n  the meantime deceased continued to curse and abuse his mother 
and the other members of the family. As soon as "R. C." arrived, 
deceased turned to get the gun, and told his mother to "hit the road." 
H e  told the family that they would all have to move, or he would blow 
their brains out. He  got the gun and pointed it at his mother, and told 
them all that if they were slow about moving he would blow them to 
h-. "R. C." told him to put u p  the gun, and he cursed "R. C." and 
threatened to kill him. Defendant counseled that they yield to deceased 
and go to his house; and he and his mother, with her infant in her arms, 
and with the boy "R. C.,)) about 16 years of age, and the little boy Clyde, 
started down the public highway towards the house of deceased, the 
deceased putting up the gun, but following and continuing to curse 
them. 

When the party had reached a point within about 100 yards of the 
house of deceased, the mother told him that she did not see how i t  could 
do any good for her to go to his house with him cursing and swearing 80. 
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Deceased replied that he didn't take such "G-d-sass" as that, and 
seized his mother by the throat. Defendant and the other children begged 
him to  turn her loose, but he would not. Defendant walked up and 
caught deceased by the arm to pull him away from his mother, and 
"R. C." took the baby. The deceased turned and knocked defendant 
down. Deceased was much larger and stronger than defendant, and had 
the reputation of being violent and dangerous. Defendant is deformed. 
After deceased had knocked defendant down, he continued to beat him 
with his fists. The defendant, in  the language of "R. C.," "was bent 
back." At  this time defendant got his knife and began clutting deceased, 
H e  says that he did so to protect himself. H e  was afraid of deceased, 

and believed that deceased would kill him and his mother and 
(345) brothers. "R. O." intervened and pushed deceased back. When 

he did so, defendant stepped back and made no further attempt 
to hurt deceased. Deceased, however, on getting clear of "R. C.," again 
assaulted defendant. Defendant began backing away from deceased 
across a field. As deceased advanced on him, he cut at deceased a num- 
ber of times. Deceased knocked up the last lick, and this cut his throat. 
This cut severed the jugular vein. Defendant says that he did not intend 
to cut deceased's throat; that he was not mad at deceased and did not 
enter into the fight willingly; that he did not think he could defend 
himself with his fists, and that he cut to defend himself, believing that 
he and the other members of the family were in danger of being killed 
or receiving serious bodily harm at the hands of deceased. 

The only exceptions are to parts of the charge and to the refusal to 
give certain special instructions. 

Attorney-General Bic7cett and Assistant Attorney-General Calvert for 
the State. 

J. W. Gulledge, J. C. Brooh,  and J. J. Parker fo r  defendant. 

ALLEN, J. The first exception is to the charge, where his Honor said : 
"But if an assault is made, and the person assaulted does not apprehend, 
and does not have reasonable grounds for apprehending, either that his 
life is in danger or that he is in danger of great bodily harm, it is his 
duty ordinarily to abandon the contest if a way is open for retreat, 
before taking the life of his assailant. Under such circumstances, i t  is 
the duty of the person assaulted to abandon the contest if he can do so 
with reasonable safety." 

I n  this connection, his Honor also charged: "If you find from the 
evidence that deceased made an assault upon the defendant without a 
deadly weapon, you may consider all evidence tending to show the rela- 
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tive size, strength, and position of deceased and defendant, together with 
other circumstances arising upon the evidence, in determining whether 
the fierceness of the assault upon the part of the deceased was such that 
the defendant apprehended, or had reasonable grounds to apprehend, 
either that he was in danger of losing his life or of great bodily 
harm at the hands of the deceased. . . . Where a man is in a place (346) 
where he has a right to be, and is doing what he has a right to do, 
and is assaulted in  a violent manner and under such circumstances as 
reasonably to lead him to believe, and he does believe, that he is in 
danger of being killed or of receiving some serious bodily harm, and he 
is himself without fault, the law does not require him to  flee, but he 
may stand his ground and repel his assailant with such force as may 
appea'r to him, under all the circumstances, to be reasonably necessary." 

The charge is fully supported by the authorities. S. v. Blevins, 138 
N. C., 668; S. v. Dove, 156 N. C., 653. 

The second exception is to the refusal to charge the jury that, "if they 
find from the testimony that the deceased laid his hands in rudeness or 
in  violence upon the defendant's mother, and the defendant had reason 
to believe and did believe that his mother was in danger of receiving 
injury a t  the hands of the deceased, then the defendant had the right to 
use such force as was reasonably necessary to repel the attack upon his 
mother." 

This prayer was substantially given when the court said: "There is 
evidence tending to show that the deceased assaulted his mother. The 
court charges you that members of a family have the legal right to 
protect and defend one another. But the right to defend another can 
be no greater than the latter's right to defend himself. Though a son 
may fight in defense of his mother, the son's act must receive the same 
construction the act of the mother would have received if i t  had been 
done by herself. I f  you find from the evidence that the deceased made 
an assault on the defendant's mother, she had the legal right to use such 
force as was necessary, or such force as reasonably appeared to her to be 
necessary, to repel the assault. And if you find from the evidence that 
the defendant under these circumstances seized the deceased when he was 
in the act of making an assault on their mother, and that the defendant 
used no greater force than the mother had a legal right to use under the 
same circumstances, and that a combat immediately thereafter ensued 
between deceased and defendant, the defendant in  doing so would not, 
for this reason, be deemed to be in fault in bringing on the fight, and 
the defendant would not, for this reason, be denied the right of 
relying upon the plea of self-defense. I f  you find from the evi- (347) 
dence that the deceased assaulted the defendant because the 
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defendant intervened between him and his mother, under the circum- 
stances which have just been stated, and for the defense of his mother, 
the act of the defendant would not be deemed to be a legal provocation 
for an  assault by the deceased upon the defendant; and if you find from 
the evidence that the deceased assaulted the defendant under these cir- 
cumstances, you will then find that the defendant had a legal right to 
use such force as was necessary, or such force as reasonably appeared to 
him to be necessary, under the circumstances, to repel the assault. He  
had the legal right to use such force as was necessary, or such as reason- 
ably appeared to him to be necessary, to save his life or prevent great 
bodily harm." 

The qualification that the conduct of the defendant in fighting in 
defense of his mother must receive the same construction as her conduct 
in her own defense is in  accord with our decisions. S. v. Greer, 162 
N. C., 648. 

The third exception is to the failure to instruct the jury under what 
circumstances the defendant would be without fault, and to the refusal 
to give the following instruction: "The court charges you that when a 
man is in a place where he has, a right to be, and is doing what he has 
a right to do, and is assaulted in  a violent manner and under such 
circumstances as to reasonably lead him to believe, and he does believe, 
that he is in danger of being killed or of receiving some serious bodily 
harm at the hands of his assailant, the law does not require him to fleq 
but he may stand his ground and defend himself with such force as may 
appear to him under the circumstances to be reasonably necessary; and 
if he kills his assailant in so doing, the law calls it justifiable self- 
defense." 

The instruction was given as requested, except the words "being with- 
out fault" were added, and the jury were told that the test of the 
defendant being without fault was not that he fought willingly, but, 
Did he provoke or bring on the difficulty? 

Thus explained, the charge was equivalent to saying that if the 
defendant was where he had a right to be, and was doing what 

(348) he had the right to do, and he did not provoke or bring on the 
difficulty, he was not required to flee, and could defend himself, 

which was favorable to the defendant. 
The fourth exception is to the charge that the defendant must be 

without fault, and has been already considered. 
The fifth exception is to the refusal to instruct the jury that, "al- 

though under ordinary conditions the law does not excuse the use of a 
deadly weapon to repel a simple assault, this principle does not apply 
where from the testimony it may be inferred that the use of such weapon 
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mas or appeared to be reasonably necessary to save the person assaulted 
from great bodily harm, such person having been in no default in bring- 
ing on or unlawfully entering into the fight. I n  such case the defendant's 
right cf self-defense is a question for the jury. I t  is not necessary to 
the existence of this right that the defendant should have been assailed 
with a deadly weapon. The jury may consider the fierceness of the 
assault upon him, the position of the parties, and the difference in their 
relative size and strength, with a 1-iew of determining whether, under 
all the circumstances, the defendant mas reasonably led to beliere and 
did believe that he was in danger of being killed or of receiving serious 
bodily harm at the hands of the deceased." 

The instruction is taken from S. 2%. Hill, 141 N .  C., 771, and Jvas 
given, except his Honor added the language taken from the opinion in 
the Hill case, and omitted in the instruction: "It may, in exceptional 
instances, arise  hen the fierceness of this assault, the position of the 
parties, and the great difference in their relative sizes or strength show 
that the danger of great bodily harm is imminent," and then follom the 
first excerpt from the charge, copied in this opinion, thereby applying 
the exceptional cases to the contentions of the defendant. 

The degree of force which the defendant could use in his self-defense, 
and how the evidence should be coneidered, were carefully explained to 
the jury, and there mas no error in the charge that the killing ~ ~ i t h  a 
deadly TTeapon being proven or admitted, the burden would then be on 
the defendant to prove matters in excuse or mitigation, with the expla- 
nation that this rule did not require the defendant to introduce evi- 
dence, and that he could rely on the evidence for the State. 

This has been settled since the case of S. v. TVallis, 63 K. C., (349) 
26. 

The charge, considered as a whole, is clear, full, and accurate, and 
fairly presents the contentions of the defendant as to lam and fact. 

No error. 

Cited: S. v. Hand, 170 K.C. 706; S. c. Holland, 193 K.C. 718; S. c. 
iManey, 194 N.C. 36; S. v. Dills, 196 N.C. 460; 8. v. TaRey, 200 N.C. 
47; S. v. Wallace, 203 N E .  290; X. c. k'irlcmcm, 208 S . C .  722; 8. 7%. 

Godwin, 211 N.C. 422; 8. v. Robinson, 213 N.C. 282: 8. v. Anderson, 
222 K.C. 150. 
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STATE v. JERRY M. ANDREWS. 

(Filed 22 April, 1914.) 

Trials-Withdrawing Juror--Court's Discretion-Appeal and Error-Stat- 
utes. 

Upon the trial of misdemeanors and felonies less than capital, it is 
within the discretion of the trial judge to withdraw a juror and make a 
mistrial when to him the ends of justice seem to require; and in the ab- 
sence of abuse of the exercise of this discretion therein, no appeal will lie; 
nor is this position affected by the provisions of ch. 73, Public Laws 1913, 
passed cioubtless to enable a defendant to present the question of his inno- 
cence or guilt upon the State's evidence, etc., as a matter of law, with the 
right of appeal only from final judgment of guilt. Semble, i f  the statute 
affected the discretion of the trial judge, exception duly noted should be 
taken to his action and presented on appeal from final judgment or by 
certiorari. 

APPEAL by defendant from L a n e ,  J., at January Term, 1914, of 
GUILFORD. 

Indictment for abandonment. There was evidence offered by the 
State with a view of supporting the bill of indictment. At the close of 
the State's testimony, the case on appeal shows the following proceedings 
as transcribed from the minute docket entries: 

"The defendant's counsel moved the court to dismiss the bill of 
indictment, on the ground that the testimony of the State, in the light 
most favorable to its contentions, did not show any offense to have been 
committed, but showed, on the contrary, that no offense had been com- 
mitted, and that the defendant has neither abandoned nor failed to 

provide support, as charged. 
(350) "His Honor, thereupon, intimated that he would allow this 

motion. Whereupon, the State asked leave, in deference to this 
intimation of the court, to enter a n o l .  p r o s .  Upon intimation by the 
court that this would not be allowed, after the close of the testimony, 
and after the motion by the defendant, the State then asked the court 
to withdraw a juror and order a' mistrial, which the court intimated its 
purpose to do. Thereupon the defendant, through his counsel, then 
moved the court to proceed with the trial of the cause. This motion of 
the defendant was also declined. To  this refusal of his Honor to pro- 
ceed with the cause, the defendant excepted. The court then refused to 
allow the defendant's motion to dismiss. To this refusal of his Honor, 
the defendant excepted. Thereupon the court caused entry to be made 
of the withdrawal of a juror and ordering a mistrial. To this action of 
the court the defendant excepted. 
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"The defendant, excepting to the action of his Honor in the particu- 
lars noted, in open court, appealed to the Supreme Court." 

The record further shows the judgment of the court and other pro- 
ceedings had as follows : 

"When State had rested, counsel for defendant moved for a nonsuit. 
Overruled. Exception. I t  appearing to the court that there may be 
proba%ilities of the prosecuting witness and the defendant being reunited 
in a home, the court, in exercising its discretion, ordered a juror to be 
withdrawn and mistrial made. The defendant in open court gives 
notice of appeal from the ruling of the court overruling motion of the 
defendant for the dismissing of this case upon testimony of State's 
witness. Also for the refusal of the court to proceed with the trial of 
cause after said motion was overruled. For the ruling of the court 
withdrawing a juror a'nd making a mistrial. Notice waived; appeal 
bond fixed a t  $25." 

Attorney-General Bkkett and Assistant Attorney-General Oalvert for 
the State. 

W .  P. Bynum, R. R. King, Jr., and King & Rimball for defendant. 

EOKE, J. The order of his Honor, making present disposition (351) 
of the cause, was one directing that a juror be withdrawn and a 
mistrial had, and it has been uniformly held with us that such an order 
presents no case for appeal in a criminal action, but, in misdemeanors 
and felonies less than capital, the matter is referred by our law to the 
discretion of the trial judge. X. v. Thomas Hunter, 143 N.  C., 607; 
8. v. Bass, 82 N. C., 576; S. v. Weaver, 35 N. C., 203. I n  8. v. Weaver, 
Nash, J., delivering the opinion, quotes with approval from S. v. Morri- 
son, 20 N. C., 115: "That it must, from the reason and necessity of the 
thing, belong to the court on trials for misdemeanors to discharge the 
jury whenever the circumstances of the case render such interference 
essential to the furtherance of justice. Every question of this kind must 
rest with the court under all the peculiar circumstances of the case"; 
and again: "The rule, then, is that in misdemeanors the court may 
withdraw a juror when in its discretion it  judges it necessary to the ends 
of justice. No precise rule can be laid down to govern the infinite 
variety of cases that may come under the general question touching the 
power of the court to discharge juries in criminal cases of misdemeanor. 
I t  must be left in the sound discretion of the judge who tries the cause. 
And it  is right i t  should be so. The reasons for exercising the power 
must be more a'ccurately perceived and more justly felt by him than by 
any other court. But aside from its propriety, it being a matter of 
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discretion, this (Court has no power to interfere. Brady v. Reason, 28 
N. C., 425." And in S. v. Bass, supra, i t  was expressly held, "That, in 
misdemeanors and all felonies not capital the presiding judge has the 
discretion to discharge a jury before verdict in  furtherance of justice. 
He  need not find facts constituting the necessity for such discharge, nor 
is his action reviewable"-a position undoubtedly sound unless under 
circumstances establishing gross abuse; a case not presented by this 
record. I n  S. v. Thompson, 95 N. C., pp. 596-600, to which we were 
referred, in holding that '(the 'State could not enter a nol. p~os. in a 
criminal action after the jury was impaneled, without the consent of the 

accused," the Court was careful to state that the decision had 
(352) reference to the action of the solicitor, and that i t  was not 

intended to "question the right of the presiding judge to order a 
mistrial in proper instances." 

I t  is urged for defendant that the principle announced and upheld in  
these cases has been altered or greatly modified by a recent act of the 
Legislature, and, on motions of this character made, under the terms of 
the law, "the judge has no longer right to order a mistrial, but must 
proceed with the cause to final judgment"; and it is argued, further, 
that unless this view be adopted the law would be of no effect. The 
statute, ch. '73, Public Laws 1913, is as follows: 

"The General Assembly of North Carolina d o  enact: 

'(SECTION 1. When on the trial of any criminal action in the Superior 
Court the State shall have produced its evidence and rested its case, the 
defendant may move to dismiss the action or for judgment of nonsuit. 
I f  the motion shall be allowed, judgment shall be entered accordingly; 
and such judgment shall have the force and effect of 'Not guilty' as to 
such defendant. t 

"If the motion is refused, the defendant may except; and if the 
defendant introduce no evidence, the case shall be submitted to the jury 
as in other cases, and the defendant shall have the benefit of his excep- 
tion on appeal to the Supreme Court. 

"Nothing in this act shall prevent the defendant from introducing 
evidence after his motion for nonsuit shall have been overruled; and he 
may again move for judgment of nonsuit after all of the evidence in the 
case is  concluded. I f  the motion is then refused, upon consideration of 
all of the evidence, the defendant may except; and, after the jury shall 
have rendered its verdict, he shall have the benefit of such latter excep- 
tion on appeal to the Supreme Court. 

"If such defendant's motion for judgment of nonsuit, made at the 
trial as herein provided, be granted, or be sustained on appeal to the 
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Supreme Court, i t  shall in all cases have the force and effect of a verdict 
of 'Not guilty.' " 

The statute, as its terms import, was no doubt passed to enable a 
defendant to present the question of his guilt or innocence, on the 
State's testimony, as a legal proposition to the judge, and thus, if (353) 
successful, avoid the risk of an adverse jury verdict, and, if the 
ruling was against him and no further evidence is offered, to preserve the 
point on appeal from a final judgment in the trial then pending, a course 
not open to him before its enactment. S. 7:. Moody ,  150 N.  C., 847. Bnt 
the statute nowhere withdraws or proposes to withdraw from a presiding 
judge the power, in his discretion, to order a mistrial, and we are not at  
liberty to make it do so by construction. Even if this view would result 
in  rendering the present law of none effect, it is well understood that, in 
many instances, this power heretofore rested in a trial judge in his sound 
legal discretion, and is, in many instances, and for different reasons, 
essential to the due administration of justice, and we would hesitate to 
adopt and approve a position withdrawing or seriously impairing such 
power unless required to do so by the plain expression of the legislative 
will. 

Apart from this, i t  is the well established principle with us that no 
statutory appeal, in  ordinary form, lies in a criminal prosecution except 
from a judgment on conviction or a judgment in its nature final. S. v. 
W e b b ,  155 N.  C., 426, and authorities cited. I n  that case the Court said: 
"It would lead to interminable delay and render the enforcement of the 
criminal law well-nigh impossible if an appeal were allowed from every 
interlocutory order made by a judge or court in  the course of a criminal 
prosecution, or from any order except one in its nature final; according- 
ly, i t  has been uniformly held with us that an ordinary statutory appeal 
will not be entertained except from a judgment on conviction or one in 
its nature final, citing, among other authorities, S. v. Lyon ,  93 N. C., 
575; S. v. B i n s o n ,  82 N.  C., 540; 8. v. Jefferson, 66 N.  C., 309; S. v. 
Bailey,  65 N. C., 426. 

The very statute under which defendant now endeavors to proceed is 
in  full recognition of the principle. Thus, when the motion is made on 
the State's evidence, "the case shall be submitted to the jury as in other 
cases, and the defendant shall have the benefit of his exception on appeal, 
etc.," and "if further evidence is introduced and the motion is 
renewed on the entire testimony and refused, the defendant may (354) 
except and, after the jury shall have rendered its verdict, de- 
fendant shall have the benefit of the latter exception on appeal, etc." 
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Therefore, even if defendant is right in his position, he could only 
preserve his point by exception duly noted and have same renewed on a 
subsequent appeal or by certiorarri. 

For the reasons given, we are of opinion that the appeal should be 
dismissed, and i t  is so ordered. 

Appeal dismissed. 

Cited: 8. v. R.R., 169 N.C. 306; S. v. Lowry, 170 N.C. 734; S. v. 
Guice, 201 N.C. 763; 8. v. Dove, 222 N.C. 163. 

STATE v. ARTHUR WELLMAN. 

(Filed 13 May, 1914.) 

Criminal Law-Larceny-Trials-Evidence. 
Evidence is sufficient to sustain a verdict of guilty of larceny which tends 

to show that the defendant borrowed some money from A., was present in 
the room and saw A. take the money from his trunk, endeavored to borrow 
money from others about that time; went to see A. when he and all his 
family were absent except a little girl about the yard; was seen in A's 
room alone, and left upon the arrival of the wife of 8.; had before then 
only small balance in one bank, not exceeding $50 a t  any time; and that 
thereafter, and soon after A.'s money was missing from the trunk, depos- 
ited 150 in another bank, in which he had not previously deposited, and 
two days later made therein another deposit of $200. 

APPEAL by defendant from Harding, J., at February Term, 1914, of 
ROWAN. 

The defendant was convicted upon an indictment charging the lar- 
ceny of $390 from his father-in-law, Thomas Spratt, and appealed from 
the judgment rendered upon the verdict. 

Attorney-General Bickett a d  Assistant Attorney-General Culvert for 
the Btate. 

W.  C. Coughemour, Jr., and Jerome & Price for defendant. 

ALLEN, J. The only question presented by the appeal is whether the 
evidence was sufficient to be submitted to the jury. 

(355) The evidence for the State tended to prove that Thomas Spratt, 
father-in-law of the defendant, lost $390 after Christmas, 1913; 

that the money was taken from a trunk in the room occupied by Spratt; 
that the trunk was broken open and the money was in $5, $10, and $20 
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bills; that the defendant went to the home of Spratt Christmas week 
and borrowed $25; that he was in the room where the trunk was kept, 
and saw the money taken from the trunk and the balance left, after 
making the loan of $25, replaced in the trunk; that he tried to borrow 
$10 or $15 from another party during Christmas week; that the defend- 
ant went to Spratt's house on 3 January, 1913, when no one was there 
except a little child 6 years old; that when a witness for the State went 
to the house the child was in the yard, and the defendant alone i n  the 
room where the trunk was; that when he slaw the wife of Spratt ap- 
proaching the house, he left;; that the monsy was missed after that;  that 
prior to that time the defendant had been banking with Davis & Wiley; 
that his deposits were small, hie balances not over $50, and that he had 
to his credit with the bank on 26 December $1.11 ; that on 5 January he 
deposited in the Wachovia Bank $50, and on 7 January $200; that he 
had not before that time done business with the Wachovia Bank. 

This evidence is not to our minds conclusive, and the jury would have 
been justified in acquitting; but it does more than raise a suspicion of 
guilt, and was properly submitted to the jury. 

The respective duties of the judge and jury in the consideration of 
evidence are laid down in S. v. Hawkins, 155 N. C., 466. 

No error. 

Cited: S. v. Shoup, 226 N.C. 73. 

STATE v. ANDREW ROBERTSON AND CEPH. FOSTER. 
(356) 

(Filed 6 May, 1914.) 

1. Witnesses-Trials-Impeachmen+Specific Acts-Admissions-Contra- 
dictions. 

A female witness, a married woman, testified upon the trial for homicide, 
in behalf of the defendants. She was shown a letter signed in her name, 
which she admitted to hare written to a man, soliciting his visits, in the 
absence of her husband, for the purpose of improper relations. She then 
testified that if she had written the letter, it was for another woman. 
Held, that while the answer of a witness to questions asked concerning 
collateral matters for the purpose of impeaching his testimony is conclu- 
sive, and no specific act may be inquired into on cross-examination, it was 
competent to contradict the statement made by this witness with the con- 
tents of the letter she admittedly had written. 
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2. Homicide-Deadly Weapon-Mutual F3ght-Aider and Abettor-Man- 
slaughter. 

Where a homicide with a deadly weapon is shown, and there is evidence 
that  the defendant gave the weapon, a pistol in this case, to  his codefend- 
ant, who committed the homicide, and incited him to do it, in the fight 
which ensued between him and the deceased, the evidence tends to show 
that  the prisoner was the principal ofl'ender, and is sufficient to sustain 
a verdict of manslaughter, a t  least. 

rations. 
The principle that a man may, under certain circumstances, have the 

right to kil! another in defense of his home, does not apply where i t  is 
shown that  the prisoner, if he was not the aggressor, fought willingly and 
fiercely, and inflicted the wound when the deceased, who had been visiting 
his home in a friendly way, was retreating, and declaring he had no inten- 
tion of hurting any one, and the prisoner's life or limb not being in jeop- 
ardy, and the declarations of the prisoner made immediately preceding the 
homicide and while committing i t  a r e  competent as  evidence against him. 

4. Homicide-Self-defense-Mutual Fight-Willingness. 
Where upon the trial for a homicide there is evidence that  the prisoners 

entered into the fight, which resulted in the death of the deceased, will- 
ingly, and fought fiercely and aggressively, and the deceased took no advan- 
tage of them, i t  is not error fo r  the judge to instruct the jury that the plea 
of self-defense was not arailable if they should find the facts to be as thus 
testified. 

5. Homicide-Deadly Weapon-Malice-Fresumptions-Burden of Proof 
-Appeal and E~ror-Trials-Instructions. 

Malice will be presumed from the Irilling of a human being with a deadly 
weapon, a pistol, rendering the offense, nothing else appearing, murder in 
the second degree a t  least, with the burden of proof on the prisoner to 
show matters of justification, excuse, or mitigation ; and where the instruc- 
tions given by the court thereon a re  correctly but generally stated, the 
failure to give more full or exact instructions will not be held as  error in 
the absence of special prayers therefor, aptly and a t  the proper time 
requested. 

6. Trials-Instructions-Appeal and  Error-Record. 
The charge of the court must be construed as  a whole, and assignments 

of error thereon, not supported by the record, will be disregarded on appeal. 

(357) APPEAL by defendant f r o m  Webb, J., a t  September Term, 
1913, of POLK. 

T h e  prisoners were indicted i n  t h e  court  below for  t h e  murder  of 
Mi l ton  Pat terson.  T h e  evidence tends  t o  show t h a t  Grover Wilkerson, 
Mi l ton  Pa t te r son  ( the deceased), D e a n  Bolan, a n d  Wil l  H a r r i s  went t o  
t h e  house of J i m  Foster,  where t h e  homicide occurred, and  there found 
Mrs. Minnie  Foster  and  Andrew Robertson and  Cephas Foster ( the 
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prisoners), Tom Israel, and Fairy Foster. The following extract from 
the testimony of the State's witness, Grover Wilkerson, will be sufficient 
for an understanding of the assignments of error: 

"All four went into the room. As witness went in the door, he said 
'Hello!' Andrew Robertson said, 'Hello!' and Mrs. Foster said, 'Come 
in.' Witness walked in and t ~ ~ r n e d  to the right. Milton Patterson came 
in  and walked to about the center of the room. Ton1 Israel and Fairy 
Foster were sitting on the far side of the room. Milton said to Tom, 
'How is Spartanburg?' Toni said, 'A11 right.' This time Nrs. Foster 
got up and handed her chair to Will Harris. Will took the chair and sat 
down close to the bed, where witness was standing. Ceph. Foster was 
sitting in the corner, and he said to Dean Bolan, 'Come over and 
sit  down on the trunk with me.' Bolan went over and took the (358) 
seat. Mrs. Minnie Foster got up a d  went out of the room on the 
front porch. Milton Patterson got up and went after her. Andrew 
Robertson got up and went out. Milton and Mrs. Foster spoke a word 
or two on the porch. Mrs. Foster turned and came back through the 
hallway and met Robertson in the hallway. Milton Patterson had just 
turned from about the front door and met Mr. Robertson. Robertson 
walked up to him and said, 'What sort of a damned man are you?' and 
further said, 'You must think you are a God damned bear.' Milton said, 
'No ; but 1 am a God damned man.' Robertson said, 'I am a God damned 
man, too,' and raised his arm like he meant to strike. Milton knocked 
his arm up and said, 'You have got me to show,' and started backward 
with Robertson. They were in the hall. Witness was standing in the 
door that goes into the room. They started coming toward witness, and 
witness stepped out. Andrew Robertson hollered, 'Shoot him, Tom' 
(referring to Tom Israel), and he also said to Ceph. Foster, at the same 
time, 'Kill him, God damn him.' Milton shoved him down on the floor 
near the dresscr. Ceph. Foster ran up with his pistol in his hand and 
said, 'Must I shoot the God damned son of a bitch?' Witness was stand- 
ing in the door, and said to Ceph., 'Don't shoot.' R e n t  across and took 
hold of the pistol. Witness and Cepb. scuffled across to the other side of 
the house. Dean Bolan got up and took hold of Cepl~. Said, 'We can 
stop this without any shooting or hurting anybody.' Ceph. said, 'Stop 
it, by God, right now.' Witness said, 'I will stop Milton if you will 
put the pistol up and give it to Dean Bolan.' Ceph said he would. 'I 
don't want to hurt him. I have got nothing against him, but take him 
off of Robertson.' Witness said, 'I will if you will not shoot.' He said, 
'I will give the pistol to Mr. Eolan.' Mr. Bolan took hold of his hand 
and said, 'Co take Milton off Robertson.' Milton was down on Robertson, 
had his knife in his hand. holding it orer him. Witness pulled Milton's 
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arm up and said, 'I would not cut him.' He said, 'I won't, if you say 
not.' He shut his knife up, took it in his hand and hit Robertson over 
the head two or three or four times with it shut. At that time witness 

heard Dean Bolan and Ceph scuffling, looked around, and Ceph 
(359) was coming toward them with a pistol. Witness stepped around 

and took hold of him. He kept coming on. Dean Bolan had hold 
of an arm, and Will came up behind him and took hold of him around 
the waist. H e  kept getting nearer Milton with the pistol. Milton 
hollered to take the pistol away from that boy, that. he had no harm for 
him, and didn't want to hurt him. Ceph got down right over him with 
the pistol; had both hands on it. Patterson was sitting on Robertson, 
had his head turned toward witness and the others, looking up. Ceph 
got near to him, and Milton eaid, 'Don't get near me.' Milton raised up 
and hit Robertson with the knife and Robertson ran out the door. 
Patterson turned like he was going out of the door, turned his head and 
looked back, and Ceph Foster fired the pistol and shot. Milton threw 
his hands up and said, 'Don't shoot again; you have killed me already.' 
Ceph said, 'I will kill you,' and he fired three more shots. Milton was 
on the floor when he shot. Ceph hit him every time. Hi t  him in the 
back the first time. The shot came out up here (indicating). The next 
shot hit him in the left arm, broke the a: In all to pieces. Witness and 
Dean Bolan had turned him loose. Will Harris turned him loose when 
the pistol went to snapping. Ceph Foster threw his pistol down, threw 
the shells down to the trunk in the ha lhay ,  and commenced looking 
through the trunk. Witness and Dean Bolan went to where he was. 
Robertson was gone. As soon as he got loose from Patterson, he Irft. 
Witness said to Ceph, (What are you doing? You have killed one man.' 
He said, (I don't care if I have. I hope, God damn him, I have.' He 
laid the pistol down and walked to the kitchen. Witness went back to 
Milton and asked him how bad he was hurt. He said, 'I am shot all 
over and am going to die.' Said to go after Tom, his brother. 'I an1 
going to die.' Witness went after him, and when he came back, Andrew 
Robertson was back. There were some other folks there at  that time. 
Patterson died that day. Robertson said he wished he had never seen n 
pistol, and wished he had never let Ceph Foster have my pistol." 

The evidence is voluminous. The prisoners relied on the plea of self- 
defense and offered testimony to sustain their contention. They were 
convicted of manslaughter, and appealed from the judgment upon the 
verdict. 

(360) Attorney-General Bickett and ilssisfunt Attorney-General Ca1- 
vert fo r  the State. 

8 m i f h  & Shipman for defendant. 
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WALKER, J., after stating the case: The prisoners introduced as z 
witness Mrs. Minnie Foster, who gave material testimony in their behalf. 
The State, for the purpose of impeaching her, handed her a letter. The 
case states: "This letter mas lost by the prosecutors during the trial, 
and could not be produced. The letter in substance was very affectionate 
and very solicitous that Will Harris should visit Mrs. Foster at times 
when Foster, her husband, was absent, and was sufficient to indicate that 
the writer was seeking amorous and illicit intercourse with Harris. 
Counsel read the letter at  length to witness, and she said: 'I never wrote 
it to Will Harris for myself, and nobody need say I did. I wrote it for 
Fairy, if i t  is the one I wrote. I was in jail once; stayed pretty near 
five weeks. They never have had me in the lockup."' I f  the witness 
had denied that she had written the letter, the matter being collateral to 
the issue, her answer would have been final and could not have been 
contradicted. But she admitted its authorship, adding merely that she 
wrote for her daughter, Fairy Foster, and the letter itself disclosed that 
she was having or wished to have illicit relations with Will ITarris, in 
the absence of her husband. This, of course, tended to impeach her 
character and to impair her credibility. I t  was just as competent, for 
this purpose, as if she had admitted having a conversation with Harris 
to the same effect. Her staCement that she wrote for her daughter 
tended further to impeach her, as the letter, on its face, conclusively 
proved the contrary. I t  was the contents of the letter, written by her, 
that impeached her character. This Court said in 8. v. Docidson, 67 
N. C., 119: "The doctrine, i11 regard to asking questions of witnesses, 
tending to disparage them, has been greatly modified i11 modern times, 
and it is now held that you may put almost any question to the witness, 
and that the witness is bound to answer it, unless the answer might 
subject him to an indictment, or to a penalty under the statute. The 
question, we think, should harie been permitted, and he was bound 
to have answered it." S. v. Exum, 138 N. C., 599; 8. v. Fisher, (361) 
149 N. C., 557; S. v. Holly, 155 N. C., 485. 

We have conceded the general rule, as stated in 1 Greenleaf on Evi- 
dence, sec. 449, cited by the prisoner's counsel, as follows: "It is a well- 
settled rule that a witness cannot be cross-examined as to any fact which 
is collateral and irrelevant to the issue, merely for the purpose of con- 
tradicting him by other evidence, if he should deny it, thereby to dis- 
credit his testimony. And if a question is put to a witness which is 
collateral and irrelevant to the issue, his answer cannot be contradicted, 
but is conclusive against him." See, also, 8. v. Pc~tterson, 24 N. C., 346. 

I n  this case, though, Mrs. Foster was impeached by her o~vn admissioll 
that she wrote the letter and the w r y  ~ ia tu re  of its contents. The l ~ t t " ~ ,  
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therefore, was not introduced to contradict her, but merely to show the 
bearing of her admission as to its authorship. 

The prisoners relied on 8. v. Holly, supra, but their contention in this 
respect grows out of a misapprehension as to the scope of that decision. 
There i t  was proposed to show by a witness, introduced by the prisoner 
to prove his good character, that it was rumored Holly had killed his 
wife. This was going into details. I t  was competent to test the value of 
the witness's opinion as to his general character, but not to call for 
hearsay as to specific acts. This is an eminently just rule, as will appear 
from these reasons, stated by Justice Allen in that case : "The defendant 
did not testify in his own behalf, but he was entitled to introduce evidence 
of his good character, as a circumstance tending to show the improba- 
bility of his having committed the crime alleged against him. X. v. Lax- 
ton, 76 N. C., 216; S. v. Hice, 117 N.  C., 783. When he avails himself 
of this right, the State can introduce evidence of bad character, but 
cannot, by cross-examination or otherwise, offer evidence as to particular 
acts of misconduct. The rule is just, and based upon sound reason. A 
party charged with crime may be prepared to defend an attack upon his 
general character, which is a single fact, but he could not have at the 
trial witnesses to explain the conduct of a lifetime. Again, questions of 

this character, if permitted, would tend to multiply issues, would 
(362) needlessly prolong trials, and would be calculated to distract the 

minds of jurors from the real issue. I f  a witness may state that 
he has heard that the defendant had been charged with killing his wife, 
the defendant ought to be allowed, in reply, to show that the charge is 
false, and to do so might involve the examination of many witnesses. If 
one collateral question of this character can be raised and tried, the 
same rule would permit a hundred others. The authorities in this State 
are numerous and uniform that it is error to allow such questions on the 
cross-examination of a witness as to character.'' But that is far from 
sustaining this objection. We are not a'dmitting evidence of specific or 
isolated acts, in regard to another witness's character, but only the ad- 
mission of the witness herself as to her own virtue and chastity. 

The second exception was taken to the refusal of an instruction that 
there is no evidence of Robertson's guilt. He was the aggressor and gave 
the first provocation that brought on the fight. The evidence showed 
that he handed the pistol to Ceph Foster, who killed the deceased with 
it, and also told him to shoot. He  was not without fault, but, on the 
contrary, was the first and principal offender, and he therefore lost the 
benefit which otherwise he might have derived from the principle of 
self-defense. 8. v. Rlevins, 138 N. C!., 668; S. 1,. Lucas, 164 N. C., 471. 
A killing with a deadly weapon being shown and admitted, the burden 
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was upon the prisoner to show matter in  excuse or mitigation. There 
was evidence that Robertson was present, aiding and abetting Foster in 
the commission of the homicide, and the judge properly refused the 
prayer for instruction. Revisal, see. 3287; S. v. Whitson, 111 N.  C., 
695; S. v. Chastain, 104 N. C., 900; S. v. Coclcman, 60 N.  C., 484; S. v. 
Bimmons, 51 N. C., 21; S. v. Hildreth, 31 N.  C., 440; 12 Cyc., 186; 
21 ibid., 683. "Where, in a trial for murder, i t  appeared that two 
persons had formed the purpose of wrongfully assailing the deceased, and 
one of them, in  furtherance of such purpose, with a deadly weapon and 
without provocation, slew him, it was held that both were guilty of 
murder." S. v. Simmons, supra. See, also, S. v. Gooch, 94 N. C., 987. 
There was nothing to\ excuse the killing, and defendant Robertson 
clearly participated in it, and, as we have said, played an im- (363) 
portant and active part;  he provoked the fight and was a leader 
in the fray, and is guilty of manslaughter, at least. S. v. Garland, 138 
N. C., 675. 

The third exception, taken to the refusal of the court to charge that 
Foster had the right, in his own house, to prevent the commission of a 
felony, is also untenable. He had that right, it is true, if exercised in 
a proper and lawful way; but it must be remembered that Milton Pat- 
terson was retreating when he first fired, and then Foster continued to 
shoot at  him when there was absolutely no necessity for doing so in  order 
to protect himself or his home, and he showed no remorse, after the 
killing, for his cruel act, but was wholly indifferent to the homicide, 
expressing even satisfaction at  the tragic result. The manner of the 
killing by Foster, his acts and conduct attending its commission, and 
his declarations immediately connected therewith, were evidence of 
express malice. 21 Cyc., 889, 897, 924, 925; S. v. Jarratt, 23 N.  C., 76. 
"The fierceness and atrocity of the attack, the circumstances under which 
i t  was made, the nature and extent of the injury inflicted, the condition 
of the body and wearing apparel, the deadly nature of the weapon used 
and the manner of using it, and all other facts constituting the res 
gestm, are proper subjects of inquiry on the question of malice and 
intent. Subsequent statements of the accused showing that his hatred of 
the deceased was so intense that it pursued him beyond the grave, are 
admissible on the issue of express malice. So, also, on a trial for assault 
with intent to murder, subsequent statements of the assailant showing 
bitter hatred toward the person assaulted are admissible to show malice 
a t  the time of the assault. Any unseemly conduct toward the corpse of 
the person slain or any indignity offered it by the slayer should go to the 
jury as evidence of malice. His jeerings at the weeping relatives and 
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friends of the deceased may be considered as bearing upon the question 
of the malice of the accused." 21  Cyc., pp. 897, 898. 

There is no circumstance in the case which can be fairly regarded as 
upholding the contention that Foster was defending "his castle" or his 
property or any member of his family. I t  was nothing but a common 

brawl, for which he and Robertson, his codefendant, were mainly 
(364) responsible. The principle that a man may defend his home 

against unlawful and unwarranted attacks has no application to 
these facts. 21 Cyc., 828; 1 Bishop Cr. Law (11 Ed.), 614, 806, and 
see. 636; S. v. Taylor ,  82 N. C., 554. 

The fourth assignment of error to the charge of the court, that if 
defendants fought willingly they cannot avail themselves of the principle 
of self-defense, is sufficiently answered in  S. v. Garland, 138 N. C., 675, 
by Just ice Hoke:  "It is the law of this State that where a man provokes 
a fight by unlawfully assaulting another, and in the progress of the fight 
kills his adversary, he will be guilty of manslaughter at least, though at 
the precise time of the homicide it was necessary for the original assail- 
ant to kill i n  order to save his own life. This is ordinarily true where a 
man unlawfully and willingly enters into a mutual combat with another 
and kills his adversary. I n  either case, in order to excuse the killing on 
the plea of self-defense, it is necessary for the accused to show that he 
'quitted the combat before the mortal wound was given, and retreated or 
fled as far  as he could with safety, and then, urged by mere necessity, 
killed his adversary for the preservation of his own life.' Foster's 
Crown Law, p. 276. The same author says on page 277 : 'He, therefore, 
who in case of a mutual conflict would excuse himself on the plea of 
self-defense must show that before the mortal stroke was given he  had 
declined any further combat and retreated as far as he could with safety, 
and also that he killed his adversary through mere necessity and to avoid 
immediate death. I f  he faileth in eit,her of these circumgtances he will 
incur the penalty of manslaughter.' To the same effect is Lord Hale,  
who lay8 it down, 'That if A. assaults B. first, and upon that assault B. 
reassaults A., and that so fiercely that A. cannot retreat to the wall or 
other n o n  ul tra without danger of his life, and then kills B., this shall 
not be interpreted to be se defendendo, but to be murder or simple homi- 
cide (manslaughter), according to the circumstances of the case; for, 
otherwise, we should have all the caws of murder or manslaughter, by 
way of interpretation, turned into se defendendo.' This principle was 
approved and applied in this State in S. v. B r i f t a i n ,  89 N. C., 481." 

See, also, 8. v. Y w b r o u g h ,  8 N.  C., 78, and substantially to the 
(365) same effect, 8. 7>. Sirnonds, 154 N. C., 197; 8. v. Clark,  134 N. C., 

698; S. v. B r i f t a k ,  89 N.  C., 481; S. v. Dixon,  75 N.  C., 275. 
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But in  this case the prisoners not only fought willingly, but aggressively, 
and the whole difficulty is traceable to their conduct. 

There was no error in that part of the charge relating to the presump- 
tion arising from killing with a deadly weapon, and as to the burden of 
proof. The court stated that the law presunzes malice from such a kill- 
ing, and that, nothing else appearing, it would be murder in  the second 
degree, and the burden is upon the prisoners to satisfy the jury as to 
any matter of justification, excuse, or mitigation. This is the correct 
rule. 8. v. Yntes, 155 N.  C., 450; 8. v. Rowe, ibid., 436; 8. v. Simonds, 
154 AT. C., 197; 8. v. Brittain, 89 N.  C., 481. See, also, 8. v, Cox, 153 
N. C., 638; S. v. Worley, 141 N. C., 764. I f  the prisoners desired any 
fuller or more exact instructions, they should hare asked for them by a 
specific prayer, those given being substantially correct. Simmons v. 
Davenport, 140 N. C., 407; illcKirmon v. Xorm'son, 104 N. C., 354; 
Pale 7:. Bank*, 162 N. C., 50.8; Monds v. Dunn, 163 N.  C., 108. This is 
the settled rule. 

The last assignment of error to the instruction of the court, as to the 
different verdicts that could be returned, according as the jury might 
find the facts to be, is not supported by the record. The judge distinctly 
told the jury, several times, that they could acquit the prisoners, and the 
last instruction was intended merely to inform them how they could find 
i n  the event that they did not acquit. The charge must be construed as 
a whole. S. v. Exum, supra. 

A careful review of the record has disclosed no error which entitles 
the prisloners to another trial. 

No error. 

Cited: S. v. Pollard, 168 N.C. 121; S. v. Cooper, 170 N.C. 725; 9. v. 
Eillian, 173 N.C. 796 ; S. v. Westmoreland, 181 N.C. 594 ; S. v. Winder, 
183 N.C. 778; S. v. Johnson, 184 N.C. 645; 8. v. BaMwin, 184 N.C. 
792; S. v. Steen, 185 N.C. 778; Milling Co. v. Highway Corn., 190 
N.C. 697; 8. v. Hardee, 192 N.C. 536; X. v. Cokon, 193 N.C. 239; 
S. v. Mitchell, 193 N.C. 797; S. 91. Bed ,  199 N.C. 298; S. v. Bnnh ,  204 
N.C. 237; hT. v. Brnoak, 213 N.C. 94; X. v. Bowser, 214 N.C. 254; 8. v. 
Roberson, 215 N.C. 786; S. v. Hairston, 222 N.C. 462. 
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STATE r. SALISBURY ICE AND FUEL CO~%IP,4NY. 

(Filed 6 May, 1914.) 

I .  Criminal Laws-False Pretense-Indictment-Surpl~~sage. 
In a warrant or indictment it is not necessary to charge an intent to 

defraud any particular person (Revisal, see. 3432), and where the charge 
therein is made that the intent was to defraud an actual person and a 
fictitious one, the allegation as to the person is surplusage, and a mortion in 
arrest of judgment for a fatal variance in that respect will be denied. 

2. Criniinal Law-Corporations-Xn~ent-False Pretense--Principal and 
Agent. 

Where an agent of a corporation in the course of his and his employer's 
business obtains anything of value for the corporation by false pretenses 
(Revisal, sec. 3132), the corporation may be convicted of the fraudulent 
intent exercised for its benefit by its agent, and the agent may also be 
made a codefendant with his principal in the criminal action. 

(366) APPEAL by defendant from Long, J., a t  November Term, 1913, 
I of ROWAN. 

Attorney-General Biclcett, Assisfunt Attorney-General Qalvert, and 
A. H. Price f o r  the State. 

L i n n  & L i n n  fo+ defendant. 

CLARK, C. J. The defendant was indicted for obtaining nloney hy 
false pretenses, under Revisal, 3432, by selling to J. N. Smith and C. 31. 
I-Ieaderlite a certain amount of coke represented to be one ton in weight, 
whereas it weighed 1,750 pounds, the defendant well knowing the pre- 
tense to be false. Said Henderlite was a competitor i n  trade of the 
defendant company, and he suspected that  i t  was selling short weight. 
On  8 January ,  1913, he called u p  the office of the defendant over the 
phone and asked the price of coke. The reply was $5. H e  ordered a 
ton sent to J. N. Smith a t  a certain corner, and the defendant delivered 
the order as one ton and receired payment. Henderlite then hauled the 
coke t o  the scales and found tha t  i t  weighed only 1,750 pounds. 

There are practically but two questions presented that  require con- 
sideration : 

(367) 1. The  defendant moved in  arrest of judgnlcnt on the ground 
of fatal  variance in tha t  the indictment charged false pretense 

"with intent to deceive C. M. Henderlite and J. N. Smith," whereas 
it appears from the evidence that  J. N. 

.and C. M. IIenderlite was not known in  
or indirectly, and was not deceived." 

! 
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Smith was a fictitious person 
the transaction either directly 
Revisal, 3432, provides : "It 
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shall be sufficient in any indictment for obtaining or attempting to 
obtain any such property by false pretenses to allege that the party did 
the act with intent to defraud, without alleging an intent to defraud any 
particular person and without alleging any ownership of the chattels, 
money, or valuable securities; and, on the trial of any such indictment, 
it shall not be necessary to prove an intent to defraud any particular 
person, but it shall be sufficient to prove that the party accused did the 
act charged with an intent to defraud." The charge as to the persons 
intended to be cheated was therefore surplusage and immaterial. 8. c. 
Ridge, 126 N. C., 658. 

2. The other exception is that a corporation cannot be convicted of 
a crime which requires an intent. 

I n  8. ?;. Lumber Co., 153 N .  C., 612, it is said: "The first ground, 
that corporations cannot be convicted of an offense where the intent is an 
ingredient, is no longer tenable. They are as fully liable in such cases 
as int l iduals .  They are liable for libel, assaults and battery, etc. 
Corporate existence can bo showu, though not charged in the bill. S. v. 
Shaw, 92 N. C., 768." 

This is fully sustained by all the late authorities. In 17. X. v. Mac- 
Andrezos, 149 Fed., 823, it is held that a corporation can be l1clc1 
criminally liable for conspiracy or any other crime requiring the proof 
of an intent. The Court says, on page 835 : "It was long contended that 
even civil liability arising from evil intent could not be visited upon an 
artificial being. This fiction has vanished, and corporate liability on 
the criminal side permanently established, eren for assault. R. R. I*. 

Prentice, 147 U.  S., 101, for conspiracy (citing many cases). I t  was 
even longer denied that a corporation could be indicted at all. Queen 
v. R. R., 9 Q. B., 314. I n  People 27. CEarlc, 14 N. Y .  Supp., 642, 
thc Court declared that the legal reason upholding this conten- (368) 
tion was the strange argument that a corporation could not plead 
in person, and therefore could not be called on to answer criminally. I t  
certainly is now admitted law that not only may corporations (the ar t  
of pleading by attorney having been discorered) Be indicted for non- 
feasance, but for such deeds of misfeasance as are complete by the mere 
doing a thing prohibited, e. 8.: ~~iolat ion of the &hour law, 11. S. a. 
Kelso Go., 86 Fed., 304; receiving usurious interest, 19. a. Bank-, 2 S. D., 
568; not stopping gaming at a fair, Comw~. u. Agr. Society, 92 Ky., 197. 
. . . These defendant corporations claim that since in conspiracy evil 
intent is of the essence of the crime, accusation is futile. This is but 
the remnant of a theory always fanciful and now in process of abandon- 
ment. I n  Telegram Co. v. Corn., 1'72 Mass., 294, 44 L. R. A., 159, 70 
Am. St., 280, it was held: 'We think that a corporation may be liable 
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criminally for certain offenses of which a specific intent may be a 
necessary element. There is no more difficulty in imputing to a corpora- 
tion a specific intent in criminal proceedings than in civil.' To same 
effect, S. v. R. R., 15 W. Va., 362, 36 Am. Rep., 803." 

I n  People v. Star Co., 120 N. Y. Supp., 498, it is held that a corpora- 
tion can be convicted of a malicious libel, the Court adopting the follow- 
ing statement by Bishop in his New Crim. Law, sec. 417: "Within the 
sphere of its corporate capacity and to an undefined extent beyond, 
whenever i t  assumes to act as a corporation i t  has the same capabilities 
of criminal intent and of act-in other words, of crime-as an indi- 
vidual man sustaining the like relations. . . . Some have stumbled on the 
seeming impossibility of the artificial and soulless being, called a cor- 
poration, having an evil mind, or criminal intent. . . . But the author 
explained in another work that, since a corporation acts by its officers 
and agents, their purposes, motives, and intent are just as much those 
of the corporation as are things done." 

I t  was recently said by the Supreme Court of the United States: ('It 
is true that there are some crimes which in their nature cannot be com- 
mitted by corporations. But there is a large class of offenses wherein 

the crime consists in purposely doing things prohibited by statute. 
(369) I n  that class of crimes we see no good reason why corporations 

may not be held responsible for and charged with the knowledge 
and purpose of their agents, acting within the authority conferred upon 
them." 212 U. S., 481. 

I n  Grant v. U. S., 114 Pac., 955, i t  is held: "A corporation can form 
a criminal intent and have the knowledge essential, provided the officers 
representing i t  have such knowledge or intent." To  the same effect, 
[J. S. v. Supply Co., 215 U. S., 50, and Standard 0.61 Co. v. State, 117 
Tenn., 664, in which last the Court cited many cases holding "the 
criminal intent of the agent is imputed to the corporation." 

Indeed, Revisal, 2831 (6),  provides : "The word 'person' shall extend, 
and be applied, to bodies politic and corporate as well as to individuals, 
unless the context clearly shows to the contrary." The word "person" in 
Revisal, 3432, therefore, embraces corporations. This is fully discus~sed 
and sustained upon a similar statute in S. v. Creamery Co., 83 Kan., 
389. 

Indeed, so many businesses of every kind are now carried on by cor- 
porations that i t  would render nugatory many criminal statutes for the 
protection of the public if they did not apply to the misconduct of 
corporations when the statute would apply to the same conduct by an 
individual. I11 this present case the business of selling coal and ice is 
carried on by a corporation, and it violated the statute by the false 
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STATE ?I. ICE Co. 

pretense of selling a ton of coke when it delivered in fact only 1,750 
pounds, intending to cheat, as fully as as individual could have done. I t  
is true that when the statute imposes a penalty of a fine or imprison- 
ment, that only the fine can be placed upon a corporation. Rut this is 
no reason why that should not be imposed. The corporation should not 
be wholly exempted from punishment because i t  cailnot be imprisoned. 
The remedy is that the officer or agent may be indicted jointly with the 
corporation as a coprincipal or accessory, as the case may be, as has 
been done in the enforcement of the statutes against illegal trusts. 

The defendant contends that he is not guilty, because the prosecutor 
was not deceived. Of course, to constitute the offense the conduct of the 
defendant must be "jzitended and calculated fo deceive, and did 
deceive." The evidence was sufficient to establish these facts, (3'70) 
and was properly submitted to the jury, and i t  was so found by 
their verdict. I t  is true, the prosecutor had a strong suspicion that the 
defendant was selling by short weight, but he could not have testified to 
i t  as a fact. His  testimony is: ((1 had to buy from you to find out 
whether you were (selling by short weight) or not." I n  another place 
he says that to the best of his judgment the defendant was selling in this 
mode, but he did not know this and could not know i t  till he had tested 
the matter, as he did. 

The defendant offered a ton of coke for $5, the offer was acceptecl 
and it was paid for as a ton. The prosecutor acted in good faith, 
because he paid the purchase price for a ton, and on wcighing it, thc 
only possible method, he found that there was not a ton. He  was there- 
fore induced to part  with his $5 in reliance upon the assertion of the 
defendant that a ton of coke had been sent him. R e  could not possibly 
know beforehand whether this would be done or not, nor indeed afte: 
he saw the coke until he had actually weighed it. However much hc 
might have mistrusted the defendant's representation, he relied on it by 
paying the $5 charged. 

A very similar case is S. 71. Smitlz, 152 N. C., 793, for selling whiskey 
contrary to the statute, in which case a police officer, suspecting thc 
defendant, employed one to buy whiskey from the defendant and fur- 
nished thc money. The defendant, like all victims caught in a trap, 
viciously assailed the trap. He  said he ought not to be punished, hc- 
cause the prosecutor had "connived" at his offense. This Court said: 
"It is not the motive of the buyer, but the conduct of the seller, which 
is to be considered," and held that the defendant was properly convicted. 
This was approved in 8. v. Hopkins, 154 N. C., 622, where Brozu~z, J., 
says: "However much the defendant, when caught, may criticise the 
methods used to catch him, it has been held that the transaction is, so 
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far  as the defendant is concerned, a violation of law, if the evidence is 
deemed by the jury sufficient proof of the facts." 

No error. 

Cited: S. v. R.R., 168 N.C. 111; S. v. Love, 229 N.C. 101. 

STATE v. IWSSIE MOORE, 

(Filed 6 May, 1914.) 

Criminal Law-Municipal Corporations-Disorderly Cbnduct--Cursing- 
Ordinances-Statutes. 

Disorderly conduct is a minor offense, not known to the common law, and 
a person so offending is not indictable except under a statute or authorita- 
tive ordinance of a municipality; and where a person is indicted, under 
the provisions of an ordinance, for cursing on the streets of a town, loud 
enough to be heard by those passing by and in a disorderly manner, a con- 
viction may not be sustained when it is shown that the cursing was only 
heard by the policeman making the arrest, though there were others stand- 
ing near, and was done in a low tone of voice which could not have dis- 
turbed any one; and a motion for a nonsuit upon the evidence was prop- 
erly sustained. Ch. 73, Laws 1913. 

APPEAL by defendant from Harding, J., at February Term, 1914, of 
ROWAN. 

The defendant was charged with the violation of "an ordinance of the 
town of Spencer, ch. 12, see. 2, in that she did curse on the streets, loud 
enough to be heard by those passing by, in  a disorderly manner, and on 
the streets of the town." The proof was that she had been arrested for 
violating an ordinance and given a bond for her appearance to answer 
the charge. Just as she stepped into her buggy, she was cautioned by 
the policeman, who had arrested her, as i t  appears, not to drive through 
the town, and replied to him that she would drive ('where she damned 
please?' The policeman testified that no one heard it except himself, 
and the other evidence was to the effect that i t  was not heard by any 
bystander or any passerby, and was uttered, necessarily, in an  ordinary 
if not in an undertone. I t  did not appear to have disturbed any one, 
although there were bystanders as near as 8 or 10 feet from her at  the 
time. Defendant was convicted by the magistrate and appealed, and 
was again convicted, after moving, under Laws 1913, ch. 73, to dismiss 
the proceeding and reserving her exceptions. She appealed from the 
judgment upon the last conviction to this Court. 
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Attorney-Geneml Rickett and Alssisfant Attorwey-General Cal- (372) 
vert for the State. 

Jerome & Price and W .  C. Coughenour for defendanf. 

WALKER, J., after stating the case : We will not venture to cnter upon 
any casuistical discussion of the question whether the word "damn" is 
profanity or not, as our decision of the case does not require it. The 
speech of the defendant was not nice or refined, but this does not, of 
itself, render i t  criminal. Disorderly conduct is a species of nuisance, 
and it may be a violation of the ordinance without necessarily being 
indictable at  common law ( 8 .  v. Sherrard, 117 N.  C., 716), as i t  is a 
minor offense, below the grade of a misdemeanor, and not known to the 
law as a separate and distinct crime, except as made so by statute or 
municipal ordinance. Conduct can hardly be described as disorderly 
unless it tends in some degree to disturb the peace or good order of the 
town, or has a vicious or injurious tendency. As said in 8. v. 8herrard, 
mpra,: "The ordinance has reference to and forbids such acts and con- 
duct of persons as are offensive and deleterious to society, particularly 
in dense populations, as in cities or towns, but which do not per se con- 
stitute criminal offenses under the general law of the State," citing, 
among other cases, 8. v. Cainan. 94 N.  C., 880; S. 11. Debnam, 98 N. C., 
712. The object of ordinances, as stated by Nnsh, J., in Town o f  Wash- 
ington v. Frank & John, 46 N.  C., at 11. 440, is ('to call into existence 
such laws and regulations of conduct as may be thought by  the cor- 
porators to be required by their several situations and necessities, dif- 
ferent provisions being required in different localities"; but we do not 
think i t  was contemplated by the municipal authorities of Spencer that 
the offense described in the evidence should be punishable. I t  is clearly 
not within the provision of the ordinance; nor was the good order and 
peace of the community interrupted by defendant's acts or conduct. I t  
was merely a strong, intensive, and perhaps vehement way of expressing 
her displeasure, when irritated by what had just happened. The ordi- 
nance is not set out in the case, but gathering its provisions from the 
recitals in the affidavit and warrant, the charge as therein made 
was not sustained by the evidence, as there was a clear failure of (373) 
proof, and the conduct of defendant was not within the letter or 
spirit of the ordinance. City of JacksonviZle v. Beaden, 48 Ill. App., 60. 

The defendant expressed her displeasure, or futile indignation, a little 
too strongly, and should not have used so indecorous an expletive i n  doing 
so, but i t  did not reach beyond the ears of the policeman, and hardly 
made a ripple on the placid surface of municipal peace. The evidence 
did not correspond with the allegation, nor tend to s ~ ~ p p o r t  it, nor was 
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there a breach of the  o r d i n n n c ~ ,  a s  i t  is set f o r t h  i n  the affidavit. T h e  
court  should h a r e  granted the motion, under  Laws  1913, ch. 73, to  dis- 
miss t h e  proceeding, a n d  such a judgment will be entered below a n d  
shall have the  effect of a verdict of acquittal, a s  provided bj- the act  of 
Assembly. 

Reversed. 

C'ited: 8. 7.. C'ar~lson, 171 K.C. 8 2 4 ;  8. v. Pace,  1 9 2  N.C. 784; 8, v. 
Montague, 195  N.C. 22 ; 8. v. iIlcLeoc1, 198 N.C. 653. 

STATE v. J. W. AND M. 12. SEAHORN. 

(Filed 6 May, 1914. ) 

1. Intoxicating Liquors-Trials-Evidence-Dec1arations-Conversations. 
Upon a trial of the defendants, husband and wife, for the unlawful sale 

of intoxicating liquors, a ~ ~ i t n e s s  for the State testified that  he was a 
private detective, and went n-ith one M. to the home of the defendants, 
with evidence tending to show that  he purchased whiskey from the wife in 
the presence of her husband, and, representing himself as  a whiskey sales- 
man, obtained orders from each of the defendants. Held, testimony of this 
witness, that  in being introduced to the defendant by M. the latter said the 
witness could take orders from them, is not hearsay, but competent a s  a 
circunstance tending to show that  the defendants were engaged in the 
liquor traffic. 

2. Appeal a n d  Error-Assignments of Error. 
An assignment for error made to the charge of the trial judge should set 

out briefly the parts of the charge excepted to ;  and in this case it is held 
to  be insnficient that  the charge is set out and the assignments refer to 
such ~ o r t i o n s  as  appear between certain marks of identification. 

3. Intoxicating Liquors-Husband and Wife-Trials-Instructions-Pre- 
sumptions-Appeal and  Error-Harmless Error. 

TJpon this trial for the unlawful sale of intoxicating liquors, there was 
evidence tending to show that the defendants, husband and wife, kept such 
liquors for sale a t  their home, and that the feme defendant made the sale 
to the State's witness, in the presence of her husband, she testifying that  
she had not sold any intoxicants, and making no claim, therefore, that she 
was unlawfully acting under the restraint of her husband. Held, the 
judge erroneously instructed the jury as  to their verdict upon their finding 
a s  to whether the wife or husband would be guilty upon the evidence of 
the husband's acqniescence or approval ; but it  is further held as  harmless 
error, as  the jury fully understood that her conviction rested entirely upon 
the question of whether she made the unlawful sale, and if so, did she act 
rillingly and of her oms accord. 
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CIARIC, C. J., concurring. 

L l ~ r e a ~  by defendant from liony, J., at October Term, 1913, (374) 
of CABAREITS. 

Indictment for selling liquor. The defendants mere both convicted, 
and appeal. 

Attorney-General Riclcett and Assistant Attorney-(Yrenernl Calvert for 
the  State .  

H. 8. W i l l i a m s  and L. T .  15artselZ for defendants.  

BROWN, J. The defendants are husband and wife. Both were indicted 
and convicted of the crime of selling intoxicating liquor. 

The evidence on the part of the State tends to show that the defendants 
kept a house of questionable repute; that the prosecuting witness, Law- 
rence, in company with another, visited the house, and that the feme 
defendant, in the presence of her husband, sold Lawrence two pints of 
whiskey; that at the same time the defendants gave Lawrence, who was 
posing %s a whiskey drummer, two orders, one for 24 pints of whiskey to 
be shipped to Landis, a station near Concord, this order being signed by 
the wife, and one for one barrel of Budweiser to be shipped to Concord, 
this order being signed by the husband. 

The evidence on the part of the defendant is that no liquor (3'75) 
was sold; that Lawrence himself furnished the liquor which, i t  
is admitted, was drunk by the parties present. 

There are two assignments of error:  
1. For admitting testimony of Joe Lawrence as to what Mehaffey 

said, which is the subject of the first exception. 
2. That part  of his Honor's charge to the jury between (A) and (B), 

which is the subject of the second exception, and that part of his Honor's 
charge between ( C )  and (D), which is the subject of the third exception. 

Joe Lawrence testified as follows: 
"I was employed by the city of Concord as a detective, July, 1913, 

and went out to meet the defendants with Mr. Mehaffey. On 24 July I 
was in the Greek Candy Kitchen in Concord and came out and saw Xr .  
Mehaffey driving along the street in a buggy by himself. When we got 
out there, I found Mrs. Seahorn and two ladies. We sat d'own in  the 
kitchen, and Mr. Mehaffey said to them, 'Shake hands with Mr. Law- 
rence, a whiskey drummer from Richmond.' Mr. Mehaffey said 1 could 
take some orders." 

The objection is made upon the ground that witness told the defendants 
what Mehaffey said. This is not hearsay. I t  was a conversation with 
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both defendants. I t  sheds light upon the real issue, and is a circnm- 
stance tending to show that defeudants were engaged in the liquor traffic. 

The second assignment challenges the correctness of the following 
portions of the judge's charge to the jury: 

"(A) SO, gentlemen, when you come to examine this evidence to 
ascertain whether or not the defendants' contentions are true, it is left 
to you. I cannot tell you what to find. If you find that there was a sale 
of liquor made there to Lawrence, and that the wife got the liquor and 
delivered it to Lawrence in the hearing and with the approval and 
acquiescence of the husband, in the husband's house, you would be 
justified in finding the husband guilty, although he did not touch the 
liquor or the money. I n  other words, if you find that the wife was acting 
as the agent of her husband, that she was simply dealing and getting the 

liquor out of the trunk and handing it over to this man, and 
(376) then collecting the money for this man, as his agent, or cooperat- 

ing with him, aiding and abetting him in making sale in that 
way, Ire would be just as guilty as she is. 

"Ordinarily, what the wife does in the presence of her husband is 
presumed to be done with his consent, to the extent that the wife.is often 
excused for acts committed by her in his presence. I n  order that this 
may be so, howerer, i t  must expressly appear that it was with his con- 
sent, or made to appear from his acts or words. (B) 

"(C) One of the defendant's counsel asked me to instruct you that if 
she made sales in his presence and under circumstances that she was 
acting under his coercion, and it was with his consent and approval, that 
she should be acquitted. That is substantially the instruction as I 
understood counsel to make. I don't wish to give you that instruction 
in this case, because she came upon the stand and made a statement, her- 
self, as to her conduct and the circumstances and the things that hap- 
pened on the premises. I leave it to you to pass upon her guilt or inno- 
cence by saying to you that if you find that she was acting voluntarily 
in the sale of liquor on this occasion, actually making the sales, or aiding 
and abetting and assisting her husband, she was doing this willfully and 
deliberately, you should find her guilty. 

"If you find, howerer, upon a review of the testimony, that she was 
acting under the constraint of her husband, and that he was exercising 
such power ooer her as to cause her to make sales of liquor, in his pres- 
ence, so that it was not her own voluntary act, but she was the agent of 
her husband, then, under the circumstances, you should acquit the wife 
and convict the husband. 

"So that I will leave the case to you to pass upon all this testimony 
and say whether or not, under all the evidence, you are satisfied in the 
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manner in  which I have instructed you the husband is guilty or not 
guilty, or whether or not you will find the wife guilty or not guilty. 
03)" 

This second assignment is not in due form. I t  should have set out 
briefly the parts of the charge excepted to. As the point is not made by 
the State, we waive it without creating a precedent. 

The charge is not, strictly speaking, a compliance with S. v. (377) 
Williams, 65 N. C., 398, and 8. c. Xo~vell, 156 N. C., 652. But 
we think that it may be considered, if not a substantial compliance, at 
least harmless error. 

The jury evidently understood that they should not convict the feme 
defendant unless they were fully satisfied that thr wife was acting 
voluntarily and free from any constraint upon the part of her husband. 

Then, again, the prayer itself was not technically correct. The de- 
fendants did not ask for any instruction about a presumption, but asked 
the judge to charge the jury that if the wife made the sale in the 
presence of the husbad ,  and under circumstances that she was acting 
under his coercion, and with his consent and approval, that she should 
be acquitted. 

I t  was entirely proper to decline to give this instruction, and if any 
error was committed, it was in the failure of the judge to charge that the 
law presumed that the wife acted under the compulsion of the husband, 
and t h e  burden was upon the State to rebut this presumption. 

This presumption is not a statutory presumption, but is a rule of evi- 
dence, established by the courts for the protection of married women at 
a time when they could not testify for themselves. 

Now the feme defendant can testify for herself, and in this case she 
did, and testified that she sold no liquor at  all. She did not claim to 
have acted under the constraint of her husband. I t  would appear that 
if any constraining was to be done, she was the more likely to do it than 
the husband. We doubt, in view of all the circumstances, and her own 
evidence, if she was entitled to this artificial presumption, but if so, she 
received the benefit of it. 

Some courts hold against such presumption, and think i t  out of place 
in this enlightened age. S. v. Hend;riclcs, 32 Kans., 559; and in Ar- 
kansas, Georgia, and Nebraska i t  has been tibolished by statute. 8. v. 
Bell, 92 Ga., 49; Smith 11. Myers, 54 Neb., 1. 

We think, upon a review of the whole case, that the defendants have 
had a fair  and impartial trial. 

No error. 

CLARK, C. J., concurring: I f  the wife acted voluntarily, she (378) 
ought to be held liable, whether her husband was present or not. 
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I f  she acted under his con~pnlsion, she ought to be exempt from punish- 
ment, not because of the marital relation, but like anyone else acting 
under compuleion. At common law there was a presumption that when 
a crime was committed by the wife in the presence of her husband, she 
acted under cornpalsion; but that presumption does not comport with 
Twentieth Century conditions. The contention that a wife has no more 
intelligence or responsibility than a child is now out of date. No one 
believes it. 

I n  S. v. Rhodes, 61 N.  C., 453, the Court affirmed the ruling below 
upon a special uerdict, that a husband was not guilty where he whipped 
his wife without provocation "with a switch not larger than his thumb," 
and in  S. v. Black, 60 N.  C., 263, Pearson, C. J., held that a husband 
could not be convicted of a battery on his wife unless he inflicted per- 
manent injury or had used such excessive riolence as to indicate 
malignity, saying that "the law permits him to use towards his wife 
such a degree of force as is necessary to control an unruly temper and 
make her behave herself," adding that if such matters were taken notice 
of by the courts i t  would "encourage insubordination." 111 that state of 
the law, i t  was proper to hold that any crime committed by the wife in  
the presence of the husband was presumed to have been committed under 
his compulsion. That was just and proper when the husband could 
thrash her at  will. 

But in X .  v. Oliver, 70 N. C., 61, in 1874 (just forty years ago), that 
doctrine was overruled, Xettle, J., saying: "The courts have advanced 
from t.hat barbarism." This change in the law was made without any 
statute, as indeed the overruled decision had been made. When, how- 
ever, the Court took this step forward and relieved the wife from this 
fear, i t  was but proper to change the ruling which had been based upor! 
it, also without any statute, that if the wife committed a crime in the 
presence of the husband there was a presnmption that i t  was under his 
compulsion. I n  most States, accordingly, and probably in all now, such 
presumption is denied aiid held out of place. S. v. Bell, 92 Ga., 49; 

Smith v. Meyers, 54 Neb., 1 ;  S. v. Henclriclcs, 32 Kans., 551. 
(379) The privy examination, required of a married woman when 

joining her husband in a conveyance, was based upon the same 
medieval idea of the right of the husband to control his wife with the 
lash, if he thought proper. Accordingly i t  has been abolished in Eng- 
land long since and in all the States of this Union except in North Caro- 
lina and five or six others. The requirement for a privy examination has 
for many years been abolished in all the States that adjoin us-Virginia, 
Tennessee, Georgia, and South Carolina. As, however, i t  is statutory, 
that can only be repealed by statute, as should have long since been 
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done here, considering t h e  reason f o r  i t s  o r ig in ;  but  t h e  presumption of 
compulsion of the  husband a s  to crimes committed by the  wife i n  the  
presence of her  husband hav ing  been created solely b y  judicial decision, 
should be set aside i n  the  same mode, sjnce we have "adranccd f rom the 
barbarism" upon  which i t  was bused. 

I t  w a s  a s  to  this  very presumption of the wife being under  the  direc- 
t ion of the  husband t h a t  i n  Oliver Twist (ell. 51) Bumble, t h e  Beadle, 
sa id :  "If the  l a w  presumes that ,  the  l a w  is a Ass-a idiot." 

Cited: S. v. Randall, 170 N.C. 762 ; S. v. iWcIiinney, 175 N.C. 786. 

STATE r. JIM CAMERON 

(Filed 6 May, 1914.) 

1. Homicide-Premeditation-Trials-Evidence-Murder - Presumptions 
-Burden of Proof. 

Upon the trial for homicide there was evidence tending to show that  
the prisoner worked for the deceased, and was angry and cursed him 
because he did not bring him some clothes he was expecting, and that  he 
followed the deceased and Billed him with a pistol, the deceased of€ering 
no resistance, and being unarmed. Held,  evidence sufficient that  the homi- 
cide m7as willful, deliberate, and premeditated, and the court properly 
instructed the jury to  return a verdict of guilty of murder either in the 
first or second degree; and his further instruction, that  they could acquit 
the prisoner, was not error of which he could complain. The charge of the 
court upon the law of premeditation, presumption of malice from the kill- 
ing with a d e a d l ~  weapon, and burden of proof, is approved. 

2. Appeal and Error-Objections a n d  Exceptions-Specitlc Exceptions. 
An exception to the charge of the court must be to a specific proposition 

wherein error is alleged and pointed out, and a n  exception contained in an 
excerpt from the charge, containing several propositions, is not sufficiently 
definite for its consideration on appeal. 

3. Indictment-Name of Deceased-Charge of Court. 
Where the indictment was for murder of "John A. Blue," and the court 

charged that  the trial was for murder of "J. A. (Archie) Blue," it is not 
error when there was no question of identity and no objection was taken 
a t  the time. 

4. Trials-Instructions - Reading from Decisions -Appeal a n d  Er ror  - 
Harmless Error-Delays of Trial. 

I t  is not commended that  the trial judge while instructing the jury 
should lengthily read from decisions of the Court bearing, though cor- 
rectlg, upon the lam relating to the controversy a t  issue; but this will not 
be held for reversible error. 

337 
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The long delays of the law in trials for  homicide in this country, compared 
with that in other countries, discussed and the remedy suggested by CLARK, C. J. 

.~I,LERT, BROWN, HOKE and WALKER concur in the decision of the case. 

(380) CRIMINAL ACTION. Appeal #by defendant from Adums, J., at 
December Term, 1913, of MOORE. 

Attorney-General Bickett and Assistan.t Attorney-General Culvert for 
the Staie. 

George H. Humber and Hoyle & Hoyle for prisoner. 

CLARK, C. J. The prisoner was indicted for the murder of John A. 
Blue on 11 August, 1913, and convicted of murder in the first degree. 
The testimony is that J. 8. Blue, the deceased, was standing in the door 
of the commissary, which he ran in  connection with the sawmill. The 

prisoner came around the house with a pistol in his right hand, 
(381) looking angry, asked for Blue, and went around the house to 

where he was. The witness heard talking between him and Blue, 
and then heard some one curse; he then went there and saw the prisoner 
backing from the door, who said: "Don't curse me, you (using a foul 
expression) ." Blue replied : "You're another." Prisoner then said : 
"Man, you stand up here and curse me !" The prisoner was then in  the 
act of shooting. The witness cried out to him: "Jim, don't do that!" 
But he shot at the time the witness spoke. The prisoner turned and left 
in a half run. He  was three or four steps from the deceased when he 
shot. The deceased wheeled around and fell. The witness took him up 
and carried him to the bed, pulled off his shoes and went after his 
brother. When the witness got back, which was within an hour, Blue 
was dead. 

)Other witnesses testified to the fact that the prisoner worked for the 
deceased, and was angry because the deceased had not brought him some 
clothes. There is the testimony of Daniel Blue and other witnesses that 
the prisoner first used vile, insulting expressions, and that the deceased 
replied, "You're another." 

The first exception is to the refusal of the court to charge, "There is 
no such evidence of premeditation or deliberation as would warrant the 
jury in  returning a verdict of guilty of murder in the first degree." 
There is testimony that the prisoner came direct from his shanty to the 
commissary door where the deceased was standing, that immediately the 
deceased went to his office, when the prisoner followed around the corner 
of the building with a pistol in his hand; that he was mad at the time, 
and that he first passed offensive language. This was sufficient evidence 
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upon which the jury could find that the homicide was willful, deliberate, 
and premeditated, and the court properly refused to instruct the jury 
otherwise. 

Exceptions 2 and 3 are to the action of the court in permitting the 
solicitor to read to the jury part of the opinion in S. I). Daniels, 139 
N. C., 550. On this point his Honor told the jury: "Revisal, 216, says 
that in jury trials the whole case, as well of law as of fact, may be argued 
to the jury. You will, of course, understand that the statement of facts 
in  that case is given in the opinion only to explain the law. . . . 
You are to find the facts from the evidence-the evidence of this (382) 
case, not in the Daniels case." The prisoner also excepted (Exc. 
16) to this charge, but we find no error in the above. 

Exception 4 is because the judge in his charge told the jury that the 
defendant was indicted for the alleged murder of "J. A. (Archie) Blue." 
There was no question raised on the evidence as to the identity of the 
deceased, and there was no prayer to instruct the jury that there was a 
variance. I f  such,point had been raised, the court would at  once, in the 
interest of justice both to the prisoner and to the State, have permitted 
or required evidence that John A. Blue named in the indictment and 
"J. A." (or Archie) Blue were one and the same person. It would be 
a reproach. to the administration of justice if such exception could be 
deemed fatal when there was no indication or suggestion of a variance 
and all the testimony was directed to the trial of the prisoner for the 
murder of the person named in the bill of indictment. 

As to exceptions 5 and 12, the judge properly told the jury that there 
was no evidence of manslaughter or of self-defense, and that they could 
return a verdict either of guilty of murder in  the first degree or of 
murder in the second degree, or not guilty. Indeed, the court might well 
have told the jury that in any aspect of the case, if the evidence was 
believed, they should find the prisoner guilty either of murder in the 
first degree or of murder in the second degree. 

As to exception 6, the court charged the jury: "Premeditation is a 
prior determination to do the act in question, but i t  is not necessary that 
such determination shall exist for any considerable period of time before 
i t  is carried into effect. I f  the determination is formed deliberately and 
upon due reflection, i t  makes no difference how soon afterwards the fatal 
resolve is  carried into execution. T O  constitute murder in the first 
degree there must be express malice, not merely malice which is im- 
plied." This instruction merely defined murder in the first degree under 
Revisal, 3631, and his Honor's definition of premeditation and delibera- 
tion is' in accordance with our uniform decisions. Among them, S. G. 
Jones, 145 N. C., -1-66; S. 1 1 .  RarretL, 142 N. C., 565; S. v. Exum, 
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(383) 135 N. C., 602; S. v. Teachey, ib., 588; 8. v.  Dotoden, 118 N. C., 
1145; S. v. Thomas, ib., 1113; 21 Cyc., 726. 

The court further charged the jury: "Murder in the second degree is 
the unlawful killing of a human being by a person who has formed in 
his mind a purpose, design, or intention unlawfully to kill, with malice, 
but without premeditation and deliberation. Manslaughter is the un- 
lawful killing of a human being without malice, express or implied, and 
without deliberation or premeditation." 

"The intentional killing of a human being with a deadly weapon 
implies malice." The prisoner excepted to the following charge : "When 
such killing is admitted by the prisoner or shown by the State, nothing 
else appearing, the prisoner is guilty of murder in the second degree; 
and the burden then rests on the State to show facts and circumstances 
sufficient to raise or to aggravate the crime to murder in the first degree 
-that is, to show beyond a reasonable doubt that the prisoner willfully, 
with deliberation and premeditation, formed and entertained the fixed 
design to take the life of the deceased." 

The prisoner also excepted to the following charge : "When the killing 
is admitted by the prisoner, or shown by the State, i t  is incumbent upon 
the prisoner to satisfy the jury of facts and circumstances sufficient to 
mitigate the offense to manslaughter or to  excuse the killing of the 
deceased, unless they arise out of the evidence against him. The court 
has already charged that there is not sufficient evidence of such mitigat- 
ing or excusing circumstances-that is, that there is no evidence of 
manslaughter or self-defense.'' 

The prisoner also excepted because the court, charged: "If you find 
from the cvidence beyond a reasonable doubt, the burden being upon the 
State, that the prisoner intentionally shot the deceased with a pistol and 
inflicted a wound which caused his death, malice in that event is im- 
plied, and the prisoner is deemed to be guilty of murder i n  the second 
degree, and in  that event this will be your rerdict, unless the prisoner is 

guilty of murder in the first degree." 
(384) The above charge of the learned judge is carefully and clearly 

expressed in  accordance with our precedents. 8. v. Yntes, 155 
N. C., 450; S. v. Rowe, ib., 436; S. v.  Simonds, 154 N. C., 197; S. 11. 

@ox, 153 N. C., 638; 8. v. Fowler, 151 N. C., 731; S. v. Clark, 134 N. C., 
698; 8. v. Brittah, 88 9. C., 481. 

Exception 11 is to a long excerpt from the charge containing a num- 
ber of propositions. It is therefore an insufficient exception, for an 
exception must point to some specific proposition in  the charge. S. v. 
Johnson, 161 N. C., 264. But after n careful reading of the' whole 
matter excepted to, we find no error therein. 
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Exceptions 13 and 1 4  are taken to a statement by the court of the 
contentions of the State, and cannot be sustained. I t  is the duty of coun- 
sel to call the attention of the court at the time to any contention of the 
parties which is not supported by the evidence, or i t  will not be con- 
sidered on appeal. 8. v. Rlackwell, 162 N.  C., 672; Jefress  v. R. R., 
158 N. C., 215; 8. v. Cox, 153 N. C., 638. 

Exception 15 is because the court in its charge quoted the following 
language from S. v. Daniels, 164 N.  C., 469 (which itself was quoted 
from 8. v. McCormac, 116 N.  C., 1036), as part of its charge: "While 
premeditation and deliberation are not to be inferred as a matter of 
course from the want either of legal provocation or of proof of the use 
of provoking language, yet all such circumstance~s may be considered by 
the jury in determining whether the testimony is inconsistent with any 
other hypothesis than that the prisoner acted upon a deliberately formed 
purpose. . . . The question whether there has been deliberation is not 
ordinarily capable of actual proof, but must be determined by the jury 
from the circumstances. The test is involved in the question whether 
the accused acted under the influence of ungovernable passion or whether 
there was evidence of the exercise of reason. The conduct of the accused 
just before or immediately after the killing would tend at least to show 
a state of mind at the moment of inflicting a fatal wound." 

The above was a quotation by Judge Baniel from the latest expression 
of this Court on the subject at  the time of the trial. The reading of 
lengthy opinions in a charge to the jury, though not advised, was held 
not reversible error. S. v. &wick, 150 N. C., 820. There could 
certainly be no objection even as to the advisability of quoting a (385) 
short extract like the above. 

We have already considered the sixteenth exception. The prisoner 
has had a fair and impartial trial, and we see no error of which the 
prisoner can complain. 

X p e a k k g  not for the Court, but f o ~  myself, the objection, if any, to 
this trial might well come from the other side-organized society. This 
murder, in which, as it conclusively appears by the verdict of the jury, 
there were no extenuating circumstances, occurred more than eight 
months ago, and it is now just presented in argument on appeal. There 
is much and just criticism of the slow and cumbersome process of 
executing justice in this country, with its intricacy and uncertainty, 
which is in marked contrast with the procedure in Germany and Eng- 
land, where justice is swift and sure. 

I11 Germany, in capital cases, the papers on appeal must be submitted 
by argument in the Supreme Court in a fortnight after the verdict, and 
i t  is very rarely that the Court neg1ect.s to hand down its opinion within 
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four weeks at the furthest. Under the English law appeals in criminal 
cases must be carried up within ten days after trial, and ordinarily the 
Court renders its decision in from 17 to 21 days, although in murder 
cases this period is usually much shorter. 

I n  England, objections to the admission or rejection of evidence are 
rarely if ever taken, and if taken, are not subject to review on appeal. 
Until 1908 there was no appeal in criminal cases in England, but the 
verdict of the jury was final and conclusive, subject only to pardon or 
comnlutation by the Executive Department. Since the act of 1908 
an  appeal in criniinal cases is allowed, but not as a matter of course. 
I n  1911 there were applications for appeal in only 7 per cent of the 
convictions. There was a total of 623 applications for such leave to 
appeal and leave granted in only 109 of these. Out of 165 appeals con- 
sidered, in 104 the conviction was affirmed, in  36 the sentence was 
altered, and in 25 a new trial was granted. There were in England and 

s Wales in 1911, with 40 millions of people, only 7 appeals on conviction 
of murder. I n  6 of these the conviction was affirmed and in the other 

it was set aside. 
(386) The procedure in this State under which one charged with 

murder or other serious criminal offense is able to protract the 
controversy (for such it becomes) so that the punishment, if finally 
inflicted, sometimes comes one or two years after the crime was com- 
mitted, deprives the punishment of its moral effect and its infliction 
takes on rather the appearance of revenge than of punishment. I t  is 
largely due to this, doubtless, that according to official statistics homj- 
cides have been so numerous in the United States, and especially in the  
southern part of the Union, as compared with other civilized countries. 
I n  1896 the number of homicides in the United States was returned as 
10,662, and in 1895 there were 10,500. Since then the number has 
decreased. The reports of the Bttorney-General of North Carolina, 
whose publication is required by law for public information, show that 
for the year ending 1 July, 1912 (p. 75), there were 189 prosecutions 
in  this State for homicide, exclusive, of course, of those lynched or not 
prosecuted for any other cause. The same reports show that in some 
years we have had from four to six lynchings in this State per year, 
while the executions by law were one or two. I n  1894 our Attorney- 
General's report showed eight l p c h e d  and two legal executions, and the 
next year two lynched and no execution by law. These being reports 
required by law, we take official notice 01 them, and indeed they are 
required to be made that the public may benefit by the information. 
S. v. Cole, 132 N. C., at  p. 1087; S. v. Rhyne, 124 N. C., at p. 859. In- 
deed, this information having been brought to the public, was largely 
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instrumental in procuring legislation as to lynching, and since then 
there have been more executions by law and consequently fewer lynch- 
ings. Lynching has been defined as a ('vote of lack of confidence by 
society" against the slowness and uncertainty of justice. 

There has been a serious discussion going on throughout this country, 
which is broadening in its depth and sweep, not only by the public, but 
by the leading members of the profession and the American Ear  Associ- 
ation under the lead of its president, ex-President Taft, as to the best 
methods of reform in  our criminal procedure. 

This is said by the writer, speaking for himself alone, under a belief 
that if the matter is called to the impartial consideration of the 
Bench and Bar and of the pecple of the State, a speedier and (387) 
more just method of trial may be initiated which, in this country 
and in this State, would have the same effect that it has had in Germany 
and in England of reducing the enormous number of homicides which 
brings reproach upon the good name of our people. Indeed, a legal 
journal of prominence in discussing the excessive number of homicides 
in the United States (at  that time 10,000 annually, though now happily 
reduced), and especially in  the South, and the paucity of convictions, 
which at  that time averaged 240 of murder in the first degree (with 100 
executions or less) out of over 10,000 homicides annually in the United 
States, felt justified in its own opinion in referring to certain States by 
name, among them North Carolina, as being i n  this respect "Common- 
wealths of retarded development." 

This great number of homicides is due mostly to the slowness in trial 
and uncertainty of conviction. The law of this State says that death 
shall be the punishment for deliberate and premeditated murder. But 
in practice, the punishment is too often a moderate fine paid by the 
murderer, or his friends, to his counsel in the shape of a fee and a very 
far  heavier fine laid upon the taxpayers for the cost of a long, tedious, 
and futile trial. 

To a large extent North Carolina has reformed its indictn~ents, under 
the impulse originally given by Chief Justice Ruffin in 8. I:. Noses, 13 
N. C., 452, by doing away with redundancy of phraseology and many 
other technicalities which formerly were held sacred by counsel for the 
defense. Indictments may well be simplified still further. One great 
fault in our capital trials has been the vast discrepancy in the number of 
peremptory challenges, 23 being till lately allowed the prisoner without 
cause and only 4 to the State. This was to some degree modified by the 
act of the last Legislature, but our method of obtaining juries in both 
civil and criminal cases is still very far  behind the best methodsl known. 
Another fault in  our procedure is in the long delay before trial and in 
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another long delay on appeal and the numerous exceptions entertained 
during the trial, especially as to the evidence which lengthens a trial 

inordinately and makes it unnecessarily expensive to the public. 
(388) I n  England and Germany the verdict is practically the conclu- 

sion of the proceedings against the defendant. I n  this country, 
especially when the defendant is a man of means, it is often merely the 
beginning of a controversy, as, for instance, in the Beclcer case in New 
Pork, which is now prominently before the public. Our government 
rests in the people, and knowledge of no part of its administration should 
ever be withheld from them. When there are wrongs, give *he people 
full knowledge and they can be trusted to correct them. The reports of 
the Attorney-General are required by law to be printed for this very 
purpose of giving the people the fullest information. 

No error. 

ALLEN, J., concurring in result: The prisoner has been convicted of 
murder in  the first degree and sentenced to death, and the judgment has 
been affirmed. This would seem to be enough. I do not think that 
statistics, not relevant to the decision of the cause, and which are often 
misleading, have any place in a judicial opinion. Nor do I concur in 
the indictment against the people of this State, or the administration of 
her laws. I am well assured that facts and conditions existent here do 
not justify it. 

I am authorized to say that Justices WALKER, BROWN, and HOKE 
concur in this opinion. 

Cited: S. v. Wade, 169 N.  C. 308; S. v. Xerrick, 172 N.C. 872; S. v. 
John.son, 172 N.C. 925 ; 8. v. Burton, 172 N.C. 942 ; S. v. Foster, 172 
N.C. 964; S. v. Neville, 175 N.C. 738; S. 1). Brinkley, 183 N.C. 723; 
8. v. Williams, 185 N.C. 666; S. v.  Love, 187 N.C. 39; S. v. Steele, 190 
N.C. 510; S. v. Evans, 198 N.C. 84, 86; S. v. Gregory, 203 N.C. 531; 
S. v. Bittings, 206 N.C. 803; S. v. Buffkin, 209 N.C. 124; 8. v. Beatty, 
226 N.C. 766; S. v. Lambe, 232 N.C. 572. 



N. C.] SPRING TERM, 1914. 

STATE v. ROBINSON ROGERS, LEE ROGERS AND WALDO 
McCRACKEN. 

(Filed 27 May, 1914.) 

1. Public Officers-Criminal Law-Arrest-WarranLOffense Committed 
in Presence. 

An ofticer may not make an arrest without a warrant except for offenses 
committed in his presence, and then he should make known to the offender 
that he is an officer authorized to make the arrest. 

8. Public Offirers-Criminal Law-Hon~icide-AmestTrials-Burdeli of 
Proof-Instructions-Several Motives-Presumption of Innocence. 

Where upon the trial for homicide the defense IS interposed by the 
defendants that they killed the deceased in the performance of their duties 
as officers authorbed to make an arrest in a manner justifiable, or that 
they had not shot the deceased, and were not responsible for his death, the 
question of guilt is for the jury to determine, under conflicting evidence, 
in accordance with how they should ascertain the facts to be, with the 
bnrdm on the State of proving the defendants guilty beyond a reasonable 
doubt. 

3. .Judge's Charge-Two Motives Inferable-Jury. 
The defendants are not entitled to an instruction that where there are 

two or more motives for the crime committed the humanity of the law will 
ascribe it to that which is not criminal. 

APPEAL by defendants from Ferguson, J., at September Term, (389) 
1913, of HAYWOOD. 

d ffornezi-Gen~ral Rickef t  rcncl .Issistnr,l Attorney-General Calvert for 
fhe  S t a f e .  

B r y s o n  & Black ,  J o h n  M.  Queen, and J o h n  M. S t a m e y  for d e f e n d m f s .  

CLARK, C. J. This is a conviction for manslaughter. The defendants 
were here on a former appeal, 162 N. C., 656. The defendant Rogers 
was the marshal of the town of Clyde and his codefendant had been 
deputized by him to assist in maintaining order at  the time of the 
occurrence. 

Exceptions 1, 3, and 5 present the question of the rigbt of the 
defendants to arrest the deceased without a warrant for a previous dis- 
turbance which had occurred downtown. 

That an officer cannot arrest without a warrant for a breach of the 
peace previously committed is well settled. S. v. Campbell,  107 N. C., 
948, where the Court said: "After the offense, the emergency requiring 
such prompt and summary action having passed by, the justice of the 
peace or other proper officer should, upon proper affidavit, issue a S ta te  
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warrant for the offenders." An arrest without warrant should be at- 
tempted only when the offense is committed in  the officer's presence. 
Sossarnon v. Q~use, 133 N. C., 470; S. v. McAfee, 107 N.  C., 812; 8. v. 
Hunter, 106 N. C., 796; S. v. Freeman, 89 N. C., 469. 

Exception 2 is that the court charged that if the deceased was drunk 
a t  the time of the arrest the officer might have arrested him if he had 

made himself known as such. But the right to make an arrest 
(390) without warrant imposes upon the officer the duty to make him- 

self known as such at  the time; and if he fails to do so, the arrest 
is illegal, and may be lawfully resisted, ilnless the person arrested knows 
that he is an officer. S. v. Rollins, 113 N. C., 722. I n  the present case 
the defendant was making an arrest in the night-time with a deadly 
weapon, without a warrant, and, according to testimony of the State's 
witnesses, when no offense was being committed at  the time. S. v. Med- 
lk, 60 N. C., 489. 

Exception 4 was abandoned in this Court. Exception 6 is to the 
refusal of request to charge that "where an act may be reasonably 
attributed to two or more motives; one criminal and the other not, the 
humanity of the law will ascribe it to that which is not criminal." This 
was said in S. v. Hawkins, 155 N. C., 466, which was a prosecution for 
entering a certain house at night with the intent to commit larceny, and 
the intent was the gravamen of the charge, in which case this Court sus- 

' tained the conviction. The remark in S. v. Hawkins, supra, is quoted 
from S. v. Massey, 86 N. C., 660, and is there taken from the dissenting 
opinion in  8. v. Neely, 74 N. C., 425; but it does not bear the meaning 
which the defendants seem to attribute to it, that when upon the evi- 
dence, if the jury believe it one way they should find the defendant not 
guilty, and if the contrary belief prevails the jury would find the de- 
fendant guilty, they must find, according to the humanity of the law, 
that he is not guilty. 

What was really meant is thus stated by Rufin, J., immediately after 
quoting from S. v. Neely (86 N. C., at p. 661) : "Every man is presumed 
to be innocent until the contrary is proven, and i t  is a well established 
rule in criminal cases that if there is any reasonable hypothesis upon 
which the circumstances are consistent with the innocence of the party 
accused, the court should instruct the jury to acquit, for the reason that 
the proof fails to sustain the charge. The guilt of a person is not to be 
inferred because the facts are consistent with his guilt, but they must be 
inconsistent with his innocence." This is simply the statement of the 
unquestioned law that a man must be acquitted unless he is found guilty 
beyond a reasonable doubt, or to the satisfaction of the jury. I t  is not 
intended to control the finding of the jury as to the facts by holding that 
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when the evidence for the defendant and the evidence for the State (391) 
conflict they must take the evidence that is most charitable to the 
accused. What the circumstances are is for the jury to determine. 

What was said in S. v. Massey and S. v. Hawkins, supra, has no appli- 
cation in the present instance, where the contentions of the defendants 
are that neither of them fired the fatal shot. and that if either of them 
did so they had a right to do so, as the deceased was resisting an arrest 
and that they had a right to arrest him without a warrant, because he 
was drunk a t  the time. Under the charge, in connection with the evi- 
dence, the jury found them guilty, because the defendants wsre attempt- 
ing to arrest the deceased without warrant for a matter which had 
occurred previously and at  another place, and killed him for resisting. 
It was a question of fact as to the circumstances, and not one of intent. 

Exceptions 7, 8, 9, and 10 are for refusals to charge as requested and 
as to the proof necessary to convict, and an examination will show that 
so far  as these prayers were correct they were substantially and correctly 
given in the charge. 

The deceased came to  his death from gunshot wounds at  a school- 
house where an entertainment was being held. By the evidence for the 
State the deceased came there from the direction of the town of Clyde, 
about 10 p. m., riding at  a moderate gait and peaceably. The defendants 
came out of the schoolhouse with pistols in their hands, and some one 
said: "There he is; catch him." The defendant McCracken went up to 
him with pistol in his hand and caught his horse by the bridle with his 
left hand and presented his pistol, saying, '(I have got YOU." The firing 
then began. The deceased rode off about 50 yards and fell off his horse. 
There was much evidence to this effect, and there was evidence for the 
defendants. The jury evidently found, under the ch~arge, that the above 
was the state of facts and that the defendants attempted to arrest de- 
ceased for some disturbance of the peace that he had previously made 
that day in the town of Clyde, without having a warrant and without 
telling him that they were officers. We do not find any error. 

There were no exceptions to the evidence or otherwise, except to the 
charge and to the refusal to charge, as above stated. 

The evidence was thoroughly argued to the jury, who found (392) 
the defendants guilty under a carefnl and correct charge of the 
court in which we find 

No error. 

Cited: S. v. Rincaid, 183 N.C. 718; S. v. Loftin, 186 N.C. 206; 8. v. 
Robinson, 188 N.C. 785; S. v. Shoup, 226 N.C. 73; Alexander 1). Lind- 
sey, 230 N.C. 669; S. 21. Pillow, 234 N.C. 148. 
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STATE r. BSILEY JOHNSON. 

(Filed 20 May, 1914.) 

Homicide-Trials - Self-defense -Evidence - Instructions -Appeal and 
Error. 

Upon a trial for a homicide there was evidence tending to show that the 
deceased and the prisoner were friendly; that V., a t  whose home prisoner 
was living, had several days before the homicide, given the deceased per- 
mission to nse his horse and buggy, and that during the night the deceased, 
unknown to the prisoner, took the horse from the pasture to get a pre- 
scription filled for a sick member of his family; that the prisoner was 
awakened and told someone had stolen the horse, and, arming himself with 
a gun, went in search of the supposed thief; that soon he heard the hurse 
returning, but did not recognize deceased, who had shaved off his beard, 
and called to him to stop, but he kept on riding and called out "Quit that !" 
''Quit that !" etc. ; that prisoner twice fired in the air to cause the rider to 
stop, and the third and fatal shot was fired because prisoner mistook a 
medieine bottle, which the deceased "flourished," for a pistol ; and prisoner 
testified that he fired in apprehension for his own safety. Held,  this evi- 
dence was sufficient to be submitted to the jury upon the question of 
whether the defendant reasonably believed, under the circumstances, he 
was acting in self-defense, or to save himself from death or great bodily 
harm; and an instruction that the jury return a verdict of manslaughter 
was reversible error. 

CLABK, C. J., dissenting. 

APPEAL by defendant from C l k e ,  J., a t  Fal l  Term, 1913, of LIVERY. 
The defendant was indicted for the murder of Roby Carter on 21 

July,  1913, and from the judgment rendered on a verdict of maaslaugh- 
ter, he appealed. H e  was sentenced to four years i n  the Statc's 

Prison. 

(393) The deceased was living on a place owned by one Charles Ton- 
canon, about 1% or 2 miles from Voncanon's residence. The 

defendant is a boy of about 1 7  years of age, whose home is i n  Georgia, 
and who had been living with the Voncanons since about 20 April. On 
the night of the homicide the deceased went to  the Voncanon pasture 
and took out a horse and rode off with it. Mr. Voncanon was away and 
Mrs. Voncanon was awakened by the slamming of the gate and the noise 
of the horse's hoofs. She  got up, recognized the horse, but  not the man, 
and awakened the defendant and told him to go-out and see about it. 
The  defendant went to the barn and pasture, discovered that  the horsc 
and bridle had been taken, and went over to the house of one Bynum 
Banner to see if he could learn anything abont it. Banner had heard 
the horse going down the road about thir ty minutes before, and while 
the defendant was there they heard a horse coming up the road. Tbr 

348 
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defendant went out, and the witness for the State, Bynuiv Banner, gives 
the following account of the shooting: "When I heard the horse the 
second time, defendant left my room. I heard defendant say, 'Halt 
there! Throw up your hands!' three times; then gun fired; 22 rifle. 
Carter said, 'Quit that.' Defendant said, 'Halt and throw up your 
hands !' Defendant shot second time. Carter said, 'Quit that! Quit 
that !' Then gun fired third time, and Carter said, 'Oh, Lordy! You 
have killed me.' I went out; they were walking toward each other. 
Roby said, 'Why did you shoot me?' Defendant said, 'I am sorry that 
I shot you; but you ought to have told me who you were; you ought to 
have stopped when I called to you.' " Bynum Banner further testified, 
on being recalled, that the defendant said to him that he tho~lght some 
one had ridden the horse to get liquor. 

There was evidence tending to show that Voncanon had told the 
deceased that he might borrow a horse a t  any time, and when the 
deceased borrowed the horse on the night he was killed, he did so to get 
medicine from a doctor for his sick child. 

The defendant testified in his own behalf, and the material part is as 
follows: "I have been living in this country since 20 April, with Mrs. 
Voncanon. Am 17 years old. Night of 2 1  July I had been out late to 
rehearse; went to bed; been there half-hour. Aunt Nollie woke 
me up;  told me she heard gate slam; heard trot of horse; (394) 
thought i t  was a certain horse of hers; I got up, went to barn; 
took rifle with me; searched the pasture; found one of the horses miss- 
ing; found one of the bridles missing. I went back and told her. She 
wanted me to go to Bynum Banner's and see if I could get any infor- 
mation. I went and woke him up. Asked him where his horse was. 
Told him our horse was gone and one of the bridles missing. We talked 
a few minutes; heard the horse coming. I walked out in  the moonlight 
to the fence. I looked to see if I could recognize the man with the horse. 
Could not. I told him to halt and throw up his hands. I had no reason 
to shoot, but he kept riding, and I shot. Did not shoot to hit him. H e  
said, 'Quit that!' I hollered to him to halt and throw up his hands 
again. He was getting a little by me. He twisted around and had a 
bottle; I thought i t  was a nickel-plated pistol. I shot again and he 
either fell off or jumped off. H e  said, 'Don't shoot again; i t  is Roby.' 
I did not shoot to hit him a t  first, but just thought he would stop. Be- 
fore he wore mustache; that night he was clean shaven. I asked him 
why he did not tell me sooner who he was. He  said he just pulled on 
and thought I was 'kidding' him. The horse belonged to Mr. and Mrs. 
Voncanon. He  passed from the barn by the house going to the doctor's. 
Forks of roads where I ?hot him, bnt 1 (.odd not tell if 11c intentied to 
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turn off a t  the forks or not. We were entirely friendly. I had given 
him a shirt the day before. Aunt Nollie told me that the horse had 
been taken without her permission." H e  further testified, on cross- 
examination: "I had known Roby Carter from April to 21 July. He  
worked there, but did not handle the horses. He  worked a crop, but I 
plowed the ground for him. The moon was shining, giving light to a 
certain extent. I was 50 or 60 feet from Roby when I first saw him. 
Could not identify the horse when I first saw him. Could not tell its 
color, but judged it by its size and sound. I did not care about the man, 
but wanted the horse. Can't tell why I fired the first two shots; had no 
reason; fired it with the expectation of him stopping. Had the butt of 

gun on fence and fired straight up-the horse was trotting all the 
(395) time. I did not shoot to hit him until he flourished the bottle, 

and I thought it was a nickel-plated pistol." 
Mrs. Nollie Qoncanon testified in behalf of defendant : "Was at home 

that night with my two little girls and Bailey. My husband was at  Elk 
Park. I was awakened by slamming of gate and heard horse's hoofs. 
I got up and recognized the horse, but not the man. I waked Bailey; 
told him to go to the barn and see if the horse was gone. He  did so and 
took this little rifle. I sent him to Bynum Banner's. No one asked me 
about the horse. When I got to where Bailey and Roby were, Bailey 
said, 'Roby, why did you not speak?' and Roby said, 'I was to blame; 
I ought to have spoken.) On Friday Roby had a mustache and growth 
of beard on his face. This day his hair was clipped and he clean 
shaven, 'ghostly looking.' Horse has long, slinging trot, different from 
any other horse we ever owned. I told Bailey that some one had stolen 
Curly, as I thought, but for him to go to the barn and see." 

His  Honor charged the jury, in effect, that if they b e l i e d  the evi- 
dence, the defendant was guilty of manslaughter, at least, and the 
defendant excepted. 

Attorney-Gemwal Bickeft and Assistani A4ttorney-Generu/ Calved for 
ihe State. 

L. D. Loiue, T .  A. Love, and J .  SV. Raglund for clefeltclanf. 

ALLEN, J. The charge of his Honor deprived the defendant of the 
benefit of his plea of self-defense, and if there is any e~idence to support 
the plea, the charge is erroneous. 

This Court said in S. v. Gray, 162 N. C., 612, that, "One may kill 
when necessary in defense of himself, his family, or his home, and he 
has the same right when not actually necessary, if he believes it to be so, 
and he has a reasonable ground for the belief," and in S.  I ? .  Kimbmll, 
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151 N. C., 709, "If there was any evidence to go to the jury in support 

1 of this contention, then it was for the jury, and not for the court, to pass 
upon the question of his motive in firing the shots, as well as the 
reasonableness of the grounds of his apprehension. 8. v. Nash, 
88 N. 0.) 618; 8. v. Hawis, 119 N.  C., 861; S. II. Bough, 138 (396) 
N. C., 663; S. v. Blewins, 138 N. C., 665; 8. v. Castle, 133 N. C., 
769; 8. v. Clark, 134 N. C., 699; 8. v. Bwrett, 132 N.  C., 1005." 

It was also said in S. v. Ba,wetl.eti, 132 N. C., 1001: "In some of the 
early cases expressions may be found which would seem to indicate that 
a case of self-defense is not made out unless the defendant can satisfy 
the jury that he killed the deceased from necessity; but we think the 
most humane doctrine and the one which commends itself to us as being 

1 more in accordance with the enlightened principles of the law is to be 
found in the more recent decisions of this Court. I t  is batter to hold, as 
we believe, that the defendant's conduct must be judged by the facts 
and circumstances as they appeared to him a t  the time he committed the 
act, and it should be ascertained by the jury, under the evidence and 
proper instructions of the court, whether he had a reasonable apprehen- 
sion that he was about to lose his life or to receive enormous bodily 
harm. The reasonableness of his apprehension must always he for the 
jury, and not the defendant, t? pass upon, but the jury must form their 
conclusion from the facts and circumstances as they appeared to the 
defendant at  the time he committed the alleged criminal act. I f  his 
adversary does anything which is calculated to excite in his mind, while 
in  the exercise of ordinary firmness, a reasonable apprehension that he 
is about to assail him and to take his life or to inflict great bodily harm, 
i t  would seem that the law should permit him to act in obedience to the 
natural impulse of self-preservation and to defend himself against what 
he supposes to be a threatened attack, even though it may turn out after- 
wards that he was mistaken; provided, always, as we have said, the jury 
find that his apprehension was a reasonable one and that he acted with 
ordinary firmness," and this was approved in S. v. Blackwell, 162 N. C., 
683. 

These authorities (and many others to the same effect could be cited) 
establish the following propositions : 

(1) That one may kill in his defense when necessary to preTent death 
or great bodily harm. 

(2) That he may kill, when not necessary, if lie believes it to be .;o 
and has a reasonable ground for the belief. 

(3)  That the reasonableness of the belief must be judged by (397) 
the facts and circumstances as they appeared to the party 
charged nf f h r  fimc of t h r  killing. 
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(4) That the jury, and not the party charged, are to determine the 
reasonableness of the belief. 

( 5 )  That if there is any eridence that the party charged has killed 
under a reasonable belief that he is about to suffer death or great bodily 
harm, and to prevent it, the plea of self-defense must be submitted to 
the jury. 

Applying these principles, we cannot say, as matter of law, there is 
no evidence of self-defense. 

There is evidence tending to prove that the defendant was living at 
the home of Xrs. Voncanon; that on the night of the killing he was the 
only male present at the home; that he was awakened by Mrs. Voncanon 
late at night and told that her horse had been stolen; that he weilt to the 
pasture and found a horse and bridle missing; that he went to a neigh- 
bor's in search of the horse, carrying a rifle with him; that while there 
he heard the horse approaching and went to the road; that he recognized 
the horse; that he had kno-m the deceased before, but did not know who 
he was a t  the time of the killing, because he had shaved off his mus- 
tache; that it was a moonlight night; that he told the deceased twice to 
stop, and he did not do so; that he fired the rifle tvice and the deceased 
told him to quit; that he did not shoot at the deceased, but each time he 
shot, the butt of his rifle was resting on i le fence, and he fired straight 
up ;  that after he shot the second time, the deceased t~i-isted around and 
flourished something s~hich the defendant thought was a pistol; that the 
defendant then fired the fatal shot and because he believed the deceased 
jvas going to shoot him. 

I f  these facts are accepted by the jury, and they find that the last shot 
-\\.as fired under a reasonable apprehension of death or great bodily harm, 
the defendant would be entitled to an acquittal. 

The deceased had a bottle of medicine and not a pistol, and he had 
not stolen the horse; but the conduct of the defendant must not be judged 
hy the facts as they actually existed, but as they reasonably appeared to 

him. 
(398) I f  his e~idence is believed, he thought he mas in pursuit of a 

horse thief, and it was the part of prudence to take his rifle with 
him. When he met the supposed thief, he had the right to tell him to 
stop, and he was not in the wrong to shoot the rifle in the air, and not 
at the deceased, as notice that he was armed, and an inducement to obey 
the command to halt. If so, he was guilty of no wrongful act up to the 
firing of the last shot, and there is evidence that this shot was fired in 
self-defense. 

There is evidence on the part of the Statc tending to prove that the 
defendant knew the deceased ; that the killiug was in a short d is tanc~ 
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of the place where the horse was taken; that as the deceased was going 
in  that direction, the defendant must have known he was returning the 
horse, and other facts indicating that there was no necessity for the 
killing; but these are for the jury. 

For  the error pointed out, there must be a 
New trial. 

CLARK, C. J., dissenting: The deceased, Roby Carter, and the 
defendant lived on the land of Charlie Voncanon. Voncanon had given 
the deceased permission, in  consideration of having doctored a crippled 
horse, to ride the other of his two horses. At  10 o'clock one night the 
child of the deceased being sick, he went to Voncanon's lot, got the other 
horse and went for some medicine. Voncanon being from home, his wife 
roused the defendant, who went down the road some 300 yards to the 
house of the witness Bynum Banner, who testified that he had heard 
the horse pass going off; that soon the deceased rode up on his return, 
when the defendant said, '(ITalt, there! throw up your hands!" three 
times, and fired. The deceased said, "Quit that"; the defendant again 
said "Halt, and throw up your hands!" three times, and shot a second 
time, and the deceased again said "Quit that"; then the defendant fired 
a third time. The deceased then said, "You have killed me," and added, 
"Why did you shoot me?" The defendant said, "I am sorry I shot you. 
You ought to have told me who you were. You ought to have stopped 
when I called to you." I t  was a moonlight night. 

Linville A1dric.h testified that while lying on the bed wounded, (399) 
the deceased said to the defendant, "You ought not to have shot 
me." Defendant said, "You ought to have stopped and held up your 
hands when I called to  you," to which the deceased replied, "You shot me 
twice after I told you i t  was Roby." 

Sam Aldrich testified that the deceased said at  that time, "Bailey, you 
ought not to have shot me," to which the defendant said, "You ought to 
have stopped and held up your hands." The deceased replied, "You 
did not halt me until after you had shot twice. I told you it was Roby, 
and told you not to shoot." The defendant did not deny this statement 
then, nor in his evidence on the stand. 

The defendant testified in his own behalf that he "heard the horse 
coming, walked out in the moonlight to the fence, did not recognize the 
man with the horse, told him to halt and throw up his hands. I had no 
reason to shoot, but he kept riding, and I shot. Did not shoot to hit him. 
H e  said 'Quit that.' I hollered to him to halt and throw up hands again. 
H e  was getting a little by me. H e  twisted around and had a bottle. I 
thought it was a nickel-plated pistol. I shot again, a n d  he either fell off 
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or jumped off. H e  said, 'Don't shoot again; it is Roby.' I was a little 
afraid of him, but I went to him. He said he was shot, and I helped 
him up. I did not shoot to hit him at first, but just thought he would 
stop." On cross-examination he said: "Can't tell why I fired the first 
two shots; had n o  reason; fired with the expectation of him stopping; 
had the butt of gun on fence and fired straight up." When asked by the 
solicitor, "Why did you fire?" the defendant replied, "Why didn't he 
stop?" H e  then added : "The horse was trotting all the time. I did not 
shoot to hit him until he flourished the bottle, and I thought i t  was a 
nickel-plated pistol." The deceased died ncxt day a t  noon. 

The deceased was in no fault. He  took the horse by permission of the 
owner and went for some medicine for his sick child. On his return 
home with the horse, the defendant, according to his own account on the 
stand, was on the side of the road and told him to halt and hold up his 
hands, and fired twice because he did not, and then he says the deceased 

"flourishing" a bottle he thought was a pistol, he fired and killed 
(400) him. The two Aldriches testified that the deceased said to the 

defendant that he told him who he was and told him not to 
shoot, twice, before he was shot fatally, and that the defendant did not 
halt him until after he had shot twice. The defendant did not deny this 
conversation on the stand. 

I t  appears from this evidence that the dtceased was doing no unlawful 
act, and that the defendant shot him because he did not halt when told 
to do so by the defendant, and that he was unarmed. The defendant 
admitted on the stand that after each of the first two fires the deceased 
told him to "Quit that." I f  at  this point, after being fired upon twice, 
the deceased had been armed and had fired back, the jury might well 
have acquitted the deceased upon the ground of self-defense. And if 
the defendant had then fired in return and killed, he would at least have 
been guilty of manslaughter, because he was in the wrong and brought 
on the affray. Certainly the condition of the defendant is no better 
when the deceased did not fire, was indeed unarmed, and the defendant 
does not allege even that the deceased pointed the bottle in his direction, 
but merely says that the defendant "flourished" it. 

His  Honor was right when he told the jury that "if they found beyond 
a reasonable doubt that the shot fired by the defendant caused the death 
of Roby Carter and the facts as to all matters in evidence which pre- 
ceded the moment of the defendant's firing the rifle the third time were 
as testified to by all the witnesses, including the defendant himself, who 
was examined as a witness in his own behalf, then the defendant mould 
be, in law, guilty of manslaughter at  least, and it would be their duty 
to so find." 
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Life must be cheap indeed in North Carolina, and there is small risk 
in taking it, if a man riding along the road on a lawful errand can be 
halted by another who commands him to throw up his hands, and 
because he does not stop and hold up his hands, that other fircs twice, 
and then because he supposes, mistakenly, that the man thus illegally 
assaulted "flourishes" a pistol, can kill him without liability. I t  makes 
no difference that the defendant thought the man was illegally in posses- 
sion of the horse, nor that mistakenly he thought he was also in 
possession of a pistol. I n  fact, the n ~ a n  was lawfully in posses- (401) 
sion of the horse, and the defendant does not allege that the 
deceased did anything except failing to stop, telling the defendant to 
"Quit that." The defendant says he fired first two times because de- 
ceased did not stop. Halting the deceased and firing both shots were 
an illegal assault. The defendant could not justify under self-defense, 
even though the deceased had then returned his fire. This has been 
recently fully discussed by Hoke, J., in S. v. Lucas, 164 N. C., 471, hold- 
ing that "self-defense may not be successfully maintained where the 
prisoner has wrongfully assaulted the deceased or provoked a fight re- 
suIting in  the latter's death." The conduct of the defendant from the 
beginning was illegal. The most that can be said is that he did not in- 
tend to kill the deceased until the third shot. Having brought on the 
trouble by unlawfully halting the deceased and firing twice to make him 
stop, when he had no right to do so, the subsequent killing was done "in 
the commission of an unlawful act, and was manslaughter." 4 Black- 
stone, 191. 

To  excuse a defendant in such a case as this and give him the benefit 
of excusable or justifiable homicide, i t  must clearly appear that he him- 
self had not been a t  fault. S. v. Clark, 134 N. C., 698; 8. v. Brittain, 
89 N. C., 481; 8. v. Dkon, 75 N. C., 275. 

The deceased was in  lawful possession of the horse, and was bringing 
him back home. But even if he had taken the animal without permis- 
sion, and the defendant had killed him unintentionally, when taking 
the horse out of the lot, instead of bringing him home (as the deceased 
was doing), it would have been manslaughter. I n  S. v. Roane, 13 N. C., 
58, Henderson, J., held: "A homicide may be justified when it takes 
place to prevent a threatened felony, but not when inflicted as a punish- 
ment for one already committed." And he further says: "To justify 
the homicide of a felon for the purpose of arresting him, the slayer 
must show not only felony actually committed, but also that he avowed 
his object and the felon refused to submit." 

I n  Wharton on Homicide (3  Ed.) it is said: "Though the trespass 
was against property and the killing was unintentional, it is a t  least 
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manslaughter where a deadly weapon was used," citing 8. v. 
(402) Vance, 17 Iowa, 138. Here the killing was intentional. And 

again, on the same page of Wharton: "If a killing was done to 
prevent a felony, however, or in defense of home, property, or of an- 
other, but was unnecessary or done with improper force, i t  was man- 
daughter only if the act was without malice; otherwise, it was murder." 
Here all three shots were unnecessary to prevent felony and no felony 
had been committed or attempted. 

The defendant had no right to slay the deceased, nor to try to arrest 
him because he thought the horse had been taken off illegally. He was 
not an officer, and if he had been, he had no warrant. X. v. Rogers, 
ante, 388. The fact that the deceased was bringing the horse homeward 
showed that taking him at the utmost was only a trespass. As already 
said, the prisoner had no right to kill the deceased, even if found taking 
the horse out of the lot, unless the prisoner had notified the deceased 
first that he would arrest him, and the felon had refused to submit. 8. v. 
Roane, supra. 

I t  follows that halting the deceased and shooting twice when the 
deceased was returning home with the horse was unlawful, and if an 
affray had followed in which the defendant had slain him, it would 
have been a t  least manslaughter. The deceased, not the defendant, 
could have pleaded self-defense. For  a far  stronger reason under these 
circumstances, when the deceased did not fire back or even attempt to do 
so, but merely flourished a bottle, the killing could not be justified as 
self-defense. The deceased was doing nothing unlawful. The defend- 
ant was not an officer and had no warrant. That he thought the deceased 
had illegally taken the horse did not justify him to halt or arrest the 
deceased with a shotgun. His mistake in  supposing that the bottle was 
a pistol (if indeed he did so suppose) cannot make the killing self- 
defense when even if the deceased had fired the defendant would not 
have been entitled to this defense. 

Can human life in this State be taken without liability because one, 
rightfully going along the road, does not stop when halted illegally by 
another, gun in hand? And is that other (who is not even an officer) 

justifiable in slaying because he thinks the man who does not 
(403) halt may shoot in return? Hie Honor was surely correct when 

he told the jury that if they believed the uncontradicted evidence 
the defendant was at least guilty of manslaughter. 

Ci'ted: 8. v. Pollard, 168 N.C. 121; X. v. Johnson, 184 N.C. 644; 
8. v. Robinson, 188 N.C. 786; X. v. Walclroop, 193 N.C. 12;  S. v. Hol- 
land, 193 N.C. 718; 8. v. Dills, 196 N.C. 460; X. v. Marshall, 208 N.C. 
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129; S. v. Elmore, 212 N.C. 532; S. v. Robinson, 213 N.C. 279; S. v. 
Mosley, 213 N.C. 307; S. v. Ellerbe, 223 N.C. 772, 774. 

STATE v. SALISBTJRY ICE AND FUEL COMPANY. 

(Filed 27 May, 1914.) 

1. Criminal Law-False Pretense--Connivance to Convict. 
Upon a trial for false pretense it is no defense that the prosecuting 

witness "set a trap" for the defendant in the particular case, it being 
different from a conviction of larceny, where the deception is held to be a 
consent to take the article; for the absence of consent is an essential 
ingredient for a conviction of the latter offense. 

2. Appeal and Error--Criminal Action-Petition to Review-Motions- 
Newly Discovered Evidence--Supreme Court. 

The Supreme Court can entertain a proper petition in a criminal action 
to "review the record and reconsider the opinion filed in the case before 
certification to the lower court on account of an alleged palpable oversight 
therein": though in criminal cases a motion for a new trial for newly 
discovered evidence will not be allowed. 

APPEAL by defendant from Long, J., a t  September Term, 1913, of 
ROWAN. 

Attorn'ey-General Bickett, Assistamt Attorney-General Calvert, and 
A. H. Price for the State. 

Linn & Linn for defendant. 

CLARK, C. J. This is a petition to "review the record and reconsider 
the opinion filed in this case before certification to the lower court, on 
account of an  alleged palpabIe oversight therein." .This is a criminal 
action in which the defendant is indicted for false pretense in obtaining 
money by means of short weight in coal. The petition to reconsider 
relies upon the evidence of the prosecutor, in that when he was 
asked, "Yet you allowed the money to be paid the driver, thinking (404) 
and feeling and knowing at the time that the ton of coke was at 
least 200 pounds short?" he answered, "To the best of my judgment." 

This Court has uniformly held that "a petition to rehear, or to grant 
a new trial for newly discovered testimony, cannot be entertained in 
this Court in  criminal actions." S. v. &ll&tor~, 141 N. C., 864, which 
reviews and approves S. v. Jones, 69 N.  C., 16;  S. v. Stames, 94 N.  C., 
982; S. v. Gooch, ib., 1006; 8. v. Stmes ,  97 N. C., 424; S. v. Rowe, 98 
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N. C., 630; S. c. Edwards, 126 N.  C., 1055; 8. v. Councill, 129 N. C., 
511; 8. v. Regkter, 133 N. C., 746; and S. v.  Lilliston has itself since 
been cited and followed in 8. v. Turner, 143 N. C., 643; S. v. Arthur, 
151 N.  C., 654; Murdoclc v. R. R., 159 N. C., 132. 

But  this differs from a petition to rehear in that i t  is a motion to 
reconsider the opinion before i t  is certified down. I n  the evidence cited 
by the petitioner the question is mistaken for the answer. The answer 
does not say that before the witness paid for the coal he knew that it 
was less than a ton, but merely that it was so "to the best of his judg- 
ment." He further said in his evidence that he "had to buy from the 
defendant to find out whether it was or not (selling short weight)." 
H e  said he had been suspecting it all the time. Counsel for the de- 
fendant further asked the witness: "The very minute you looked at 
this coal that weighed 1,750 pounds, it was not necessary for you to 
take i t  to the scales?" To which the witness replied : "Yes, sir;  to  prove 
how many pounds; I had much rather have the weights than my judg- 
ment." All this shows that while the witness strongly suspected the 
defendant of selling short, he did not know positively that this was so 
until he had tested the matter on the scales. I n  fa'ct, it was impossible 
for him to know beforehand as to his own purchase. All he really knew 
was that he was offered a ton of coal by defendant for $5, that the coal 
was sent to him for a ton, and that he paid the $5, and on weighing it 
he found that i t  was 250 pounds short. He  also testified to several other 
instances in  which he had bought coal from defendant for other parties, 
and when it came i t  was short weight by the scales, and that he sent the 
coal on to his. customers, adding enough of his own coal to make up 

the weight. 
(405) The judge charged the jury: "A false pretense is a false repre- 

sentation of a subsisting fa&, false within the knowledge of the 
person making the representation, calculated to deceive and intended to 
deceive, and which representation does deceive. . . . When this is made 
to appear-all theie things are made to appear to the satisfaction of the 
jury and beyond a reasonable doubt-then the offense is what is called 
obtaining goods under false pretense." There was evidence sufficient to 
submit the case on these points to the jury, and the charge was unex- 
ceptionable to the defendant in  this respect. 

While the charge included the expression "and did deceive," the 
latter expression means only that the defendant, by means of the false 
representation, procured the article. Rwisal, 3432, requires merely that 
the person shall knowingly and designingl~, by any false pretense what- 
soever, obtain from any other person anything of value with intent to 
cheat. That section further provides that it is not necessary to allege an 
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intent to defraud any particular person or any ownership of the thing of 
value obtained nor to prove an intent to defraud any particular person; 
"but i t  shall be sufficient to prove that the party accused did the act 
charged, with an intent to defraud," and that amply appears in  these 
sales made by defendant. 

Kor was it different under the original English statute. I n  Rex v. 
Ady, 7 Carr. and P., 140; s. c., 32 E. C. Z., 469, i t  is held: "If a party 
obtains money by false pretense, knowing it to be false at  the time, it is 
no answer to show that the party from whom he obtained the money laid 
a plan to entrap him into the commission of the offense.'' 

This is followed by many cases in this country cited in the notes to 
S. v. fittooy, 17 A. and E. Anno. Gas., 292, which held: ('It is no 
defense that the complaining witness solicited the defendant to perform 
the illegal operation charged in the bill with a view to having him 
prosecuted therefor." I n  the notes to that case, ib., 295-298, numerous 
decisions are cited as to different offenses, upholding the above doctrine, 
among them Abortion, Counterfeiting, Disposing of bank notes with 
intent to defraud, False pretense, &ding obscene matter, and especially 
in Liquor Law violations, as to which it is held that "a person 
making an unlawful sale of liquor is not excused from the conse- (406) 
qutwces thereof because the sale was induced for the sole purpose 
of securing evidence to be used in prosecuting the seller,'' citing Borclc 
v. S ta fe  (Ala.), 39 So., 580; Evanston v. Myers, 172 Ill., 266; People v. 
Murphy, 93 Mich., 41 ; People v. Rush, 113 Mich., 539 ; S .  v. Quinra, 94 
Mo. App., 59; s. c., 170 Mo., 176; 8. v. Lucas, 94 Mo. App., 117; Qomm. 
v. Backus, 29 Howe Pr.  (N. Y.), 33; S. v. Smith,  152 N.  C., 796; 
DeGraff 1,. State, 2 Okla. App., 519; T&pp v. Flanaugan, 10 R. I., 128. 

Another offense as to which there hare been many decisions to the 
above purport are prosecutions for using the mails illegally, in which i t  
was held: "It is no defense that the mails were so used at the instance 
and solicitation of an officer of the Government." Grimm v. U. S., I56 
U. S., 604; Rosen, v. U. S., 161 U. S., 29; Andrews I , .  11. S., 162 U. S., 
420; P ~ i c e  v. U. S., 165 U. S., 311; U. S. v. Duff,  6 Fed., 45; Bates 1 % .  

i7. S., 10 Fed., 99; IT. S. v. Xoore, 19 Fed. 39. 
I n  Cornrs. v. Backus, 29 Howard Pr .  (N. Y.), 33, which was an 

action for a penalty for an unlawful sale of liquor, the Court said : "T11e 
mode adopted by the plaintiff to bring to light the malfeasance of tllc 
defendant had no necessary connection with his violation of law. H e  
exercised his own volition, independent of all outside influence or eon- 
trol. Even if inducements to commit crime could be assumed to exist in 
this case, bhe allegation of the defendant would be but the repetition of 
the plea as ancient as the world and first interposed in Paradise: 'The 
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serpent beguiled me and I did eat.' That defense was overruled by the 
great Lawgiver, and whatever estimate we may form, or whatever judg- 
ment we may pass, upon the character or conduct of the tempter, this 
plea has never since availed to shield crime or give indemnity to the 
culprit, and it is safe to say that under any code of civilized, not to say 
Ohristian, ethics i t  never will." 

There are some offenses, as, for instance, larceny and burglary, in 
which i t  is held that if the act is committed with the consent of the 
owner the perpetrator cannot be convicted; but that is because it is no 

offense unless the act is done against the owner's consent. The 
(407) difference between the cases like this and those cases in which the 

defense can be set up that the prosecuting witness was consenting 
to the act seems to be that where the owner of the property procures the 
offense to be committed and seduces or influences the perpetrator to do 
the act, then he cannot complain. But where the offender commits the 
act of his own volition, and an officer, or other party, suspecting that the 
crime is being committed, sets a trap, as by furnishing money to buy 
whiskey that is being sold illegally, or, as in  this case, bargains for an 
article which on being weighed proves to be short weight, or sends decoy 
letters through the mail to "trap" a person who is suspected of using the 
mails illegally, and in like cases, such conduct does not procure the 
offense to be committed, but the offender acts of his own volition, and is 
simply caught in his own devices. 

I n  any aspect of the case, therefore, we see no reason to reverse our 
former decision. 

Petition dismissed. 

Cited: S. v. Trull, 169 N.C. 370; S. v. Jenkins, 182 N.C. 819; S. v. 
Williams, 185 N.C. 6 6 4 ;  AS'. v. Griffin, 190 N.C. 135; S. v. Casey, 201 
N.C. 625; 8. v. Lee, 203 N!C. 35. 

STATE v. ELIZABETH SHAFT. 

(Filed 20 May, 1914.) 

1. Criminal Law-Abortion-Trials-Evidenc~Harmless Error - Inter- 
, pretation of Statutes. 

Upon trial of a defendant for unlawfully, etc., administering a certain 
"noxious drug" to a pregmnt woman with the intent to produce a mis- 
carriage, against the provisions of Revisal, sees. 3618 and 3619, testimony 
as to sexual intercourse is immaterial, and its admission harmless error 
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2. Criminal Law-Abortion-Expert E v i d e n c e E f f e c t  of Drug-Trials- 
Evidence-Interpretation of Statutes. 

Where the defendant is being tried for an intent to produce a n  abortion 
upon a pregnant woman, contrary to Revisal, secs. 3618 and 3619, and 
there is evidence that a capsule given contained a certain drug, it is 
competent for experts to  testify a s  to the effect of such in producing a 
miscarriage. 

3. Criminal I~aw-Accomplice-Trial~-Evidence-Abortion-Interpreta- 
t ion of Statutes. 

While the judge should caution the jury a s  to  the weight to be given 
the testimon~y of a n  accomplice to the crime upon which the defendant is 
being tried, a conviction may be had upon the unsupported testimony of 
the accomplice; but it is held that  the rictim of the defendant in the 
latter's effort to produce a miscarriage upon her, contrary to Revisal, 
secs. 3618 and 3619, is not an accomplice in the crime, i n  a legal sense, 
whether she consented thereto or not. 

4. Criminal Law-Abortion-IntentI~terp~etation of Statutes. 
It is  the intent with which a noxious drug is administered, and the 

purpose to  produce an abontion, that is  made indictable under our statutes. 
Revisal, secs. 3618 a n d  3619; and i t  i s  not necessary for the State to show 
that  administering the drug named would have had the desired effect. 

5. Criminal Law-Judgments-Cruel and  Unusual Punishments-Constitu- 
tional Law. 

The defendant was indicted, tried, and convicted of administering to 
a pregnant woman a noxious drug for the purpose of producing an abor- 
tion, contrary to  Revisal, wcs. 3618 and 3619. Held, a sentence to the 
State Prison for three years and the payment of $1,000 as a fine is not 
objectionable as cruel and unusual punishment. 

APPEAL b y  defendant  f r o m  Cartzr, J., a t  November Term,  (408) 
1913, of BUW~MBE. 

T h i s  i s  a n  indictment  fo r  a violation of sections 3615 and  3619, 
Revisal. 

T h e  bill of indictment  charged t h a t  t h e  defendant "did unlawfully 
a n d  willfully a n d  feloniously advise a n d  procure a cer tain woman, 
called Annie  K r a f t ,  t o  take a certain noxious drug, t h e  name of which 
is  to  t h e  g r a n d  ju rors  unknown, with intent  thereby t o  procure the mis- 
carr iage of her, t h e  said Annie  K r a f t ,  she being a t  t h e  t ime  pregnant." 

F r o m  the  judgment  sentencing the defendant t o  imprisonment  i n  the  
State's Pr i son  f o r  th ree  years, and to p a y  a fine of $1,000, she appealed. 

Attorney-General Bickett and Asszitant Attorney-General Calvert for 
the State. 

R. 8. iKcCa71 a d  Mark W.  Brown for defendant. 
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(409) BROWN, J. The first and second assignments of error relate 
to the admission of testimony tending to prove sexual intercourse 

upon the part of the girl, Annie Kraft. This testimony was wholly 
immaterial, and certainly harmless as to the defendant. 

There was no dispute as to the pregnancy of the girl, and the only 
question to be determined was whether or not the defendant had adminis- 
tered to her medicine for the purpose of procuring an abortion. 

Exceptions 3, 4, 5, and 6 relate to the competency of certain witnesses 
to testify as experts, and to their qualifications as such. A previous 
witness had testified that the capsule offered in evidence, and some of 
which had been administered to the girl, contained aloes, and these 
witnesses as experts were permitted to testify as to the effect of this 
drug upon pregnancy, when administered in large doses. 

We see no objection to the competency of this evidence. 
Exceptions 7, 9, and 11 were taken to the sufficiency of the evidence 

to go to the jury, and seem to rest upon two grounds: 
First. I t  seems to be contended by the defendant that a conviction 

cannot be had in such cases on the uncorroborated testimony of the 
woman, as she is said to be an accomplice in the alleged offense. 

Assuming that the girl, Kraft, was an accomplice, the testimony of 
an accomplice is competent in this State, and a person may be convicted 
upon the unsupported testimony of an accomplice, though the jury 
should be cautious in  so doing. While Annie Kraft may be, in  one 
sense, an  accomplice of the defendant, it is only in a moral and not in 
a legal sense. 

I n  a note to 12 A. and E. Annotated Cases, p. 1009, there is a full 
discussion of the cases showing that the victim of an abortion or 
attempted abortion, whether or not she consents thereto, is not in  law 
an  accomplice in the commission of the offense nor within the meaning 
of the statute providing that there shall be no conviction of a person 
upon the uncorroborated testimony of an accomplice. 

Second. A further contention of the defendant under these exoeptions 
seems to be that the testimony does not show that the defendant advised 
and procured the prosecuting witness to take or did not administer to 

her a noxious drug. 
(410) There is abundant evidence that the defendant, a t  the solicita- 

tion of Annie Kraft, gave her the capsules containing aloes for 
the purpose of producing a miscarriage. While there is evidence that 
the drug furnished her would produce such an effect when administered 
in very large doses, yet it is not necessary that the State should prove 
that aloes are a noxious drug and capable of producing the intended 
effect. 
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The language of the statutes of the different States describing this 
offense varies, but they nearly all provide that whoever, with the intent 
to produce a miscarriage of any pregnant woman, unlawfully adminis- 
ters, or causes to be given to her, any drug of noxious substance what- 
ever, with such intent, shall be guilty of the offense. 

Under this statute i t  has been generally held that the offeme may bc 
committed by administering any substance with intent to produce an 
abortion, whether such substance be noxious or not, and whether i t  be 
capable of producing the intended effect or not. 

There is a full discussion of this subject in the notes to Abrams v. 
Foshee, 66 Am. Dec., p. 82, where all of the authorities are collated. 

The defendant excepts to the judgment of the court on the ground 
that i t  imposes a cruel and an unusual punishment, and relies upon the 
case of S. v. Lee, ante, 250. That case is no authority in support of the 
defendant's contention. The statute in  this case limits the punishment 
to not less than one year nor more than ten years, and a fine in the 
discretion of the court. The sentence in this case is within the limita- 
tion prescribed by law. 

Upon a review of the whole record, we find 
No error. 

Ci'ted: S. v. Jones, 176 N.C. 703; S. v. Powell, I81 N.C. 515; 8. v. 
Ashburn, 187 N.C. 728; S. v. Kelly, 216 N.C. 646. 

STATE v. ERT LANCE. 

(Filed 30 May, 1914.) 

1. Criminal Ilaw-Statements by Prisoner-Evidence. 
Statements made by a prisoner to an officer concerning a crime for 

which he is being arrested, and without threat or inducement of the 
officer, are competent as evidence against the prisoner upon the trial. 

a. Trials-Instructions-Spedal Requests-Contentions-Inferences-Ap. 
peal and Error. 

I t  is not error for the trial judge to refuse to give a prayer for special 
instruction which recites the contentims of the parties. with favorable 
inferences to be deduced therefrom, it being for the ~tiorney to drnw such 
inferences from the evidence introduced in his argnment to the jury: and 
where the court may have omitted to state a correct contention of the 
party, his attorney should bring it to the attention of the court a t  the 
proper time, and the party cannot complain when hrl has not done so. 



I N  THE SUPRENE C O U R T .  [ I66  

Upon a trial for rape, the prisoner's counsel requested the judge to 
charge the jury that there ware five verdicts which they could return: 
(1) Rape; ( 2 )  Assault with intent to commit rape; (3)  Assault with a 
deadly weapon; (4)  Simple assault, and ( 6 )  Not guilty. The prisoner 
admittedly was 22 years of age, and there was no evidence of an assault 
with a deadly weapon. Held, i t  mas not error for  the judge to refuse 
to charge upon the third and fourth propositions, and to substitute there- 
for an instruction relating to an assault by a man or boy over 18 years 
of age, upon a woman (Revisal. sw. 3620) ; and Purthar hela, the evi- 
dence in this case was more than sufficient to sustain a conviction of the 
capital offense. 

4. Criminal Law-Trials-Witnesses - Interests - Credibility - Instruc- 
tions. 

Upon this trial for rape, the charge to  the jury a s  to the weight they 
should give the testimony of the defendant and his relatives, t b t  not- 
withstanding their personal inlterest, the jury could consider the testimony 
in accordance a s  the witnesses were found to be credible, and if found to 
be credible, to  give i t  the same weight a s  that  of other witnesses, was n.ot 
reversible error. 

5. Criminal Law-RapeTrials-Instructions-Eess Offenses. 
Upon a trial for rape, etc., when the evidence permits, i t  is proper for 

the judge to instruct the jury that if they should find the prisoner guilty 
of rape, they need not consider the less offenses charged in the indict- 
ment; bat  should they not so find, then to consider the question of assault 
with intent to commit rape, etc. Revisal, see. 3268. 

HOKE and WALKER, JJ., dissenting. 

(412) APPEAL by defendant f r o m  Cline, J., a t  J a n u a r y  Term, 1914, 
of HENDERBON. 

Attorney-General Rickett and Assistant Aitorney-General Calvert 
for the State. 

0. V.  F. Rlythe and W .  C. Recfor f o r  prisoner. 

CLARK, C. J. Exception 1 cannot be sustained. Statements  made t o  
a n  officer a r e  not  incompetent merely because t h e  defendant  is a t  the  
t i m e  i n  custody or  i n  jail, when they a r e  m a d e  without  th rea t  o r  induce- 
ment. S.V. Jones, 145 N. C., 466;  8. v.Bohanon, 142 N.  C., 695; 8. v. 
Horner, 139  N.  C., 603; S. v. Exurn, 138 N. C., 600. 

Except ion 2. It was not e r ror  f o r  the  court  to refuse to  recite a long 
statement of contentions prepared by prisoner's counsel, when the court  
stated fu l ly  t h e  contentions which were supported by t h e  testimony. I f  
t h e  court  h a d  failed to  s tate  a n y  part icular  contention supported by 
evidence, counsel should have called i t  t o  the attention of the  court, but 
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i t  was not called on to repeat the argument of counsel for the prisoner 
or in  the particular manner and with the inferences which his counsel 
desired. Counsel could do that in his speech. 

Exception 3. The prisoner requested the court to charge: "This is 
an indictment for rape, which involves an assault, and under the law 
of the State there are  five verdicts that may be returned under this 
indictment: (1) Rape; (2)  Assault with intent to commit rape; (3) 
Assault with deadly weapon; (4) Simple assault, and (5) Not guilty, 
as the jury may find; but no verdict of guilty of any offense can be 
rendered till you are satisfied from the evidence of the guilt of the 
defendant beyond a reasonable doubt." 

The case states tllat the charge as asked '(was given, except (413) 
that the third and fourth were omitted and instruction touching 
assault on a woman by a man or boy above the age of 18 years was 
substituted." Laws 1911, ch. 193, enacts that assault by a man or boy 
over 18, upon a woman, shall be added to the proviso in Revisal, 3620. 
This makes the punishment in  such cases greater than other simple 
assaults, and as the prisoner testified that he was 22 years of age, the 
substitution was proper. The court therefore instructed the jury that 
they could return a verdict of rape, or of assault with intent to commit 
rape, or of assault by a man over 18 years of age upon a woman, or of 
not guilty. 

The omission to charge that the prisoner could be convicted of an 
assault with a deadly weapon cannot be complained of by him, for there 
was no testimony of such assault. He  testified that he did not make 
any assault with a deadly weapon, and the prosecutrix did not testify 
to the contrary. Both said he laid the gun down. 

The jury refused to find the prisoner not guilty, and also refused to 
find him guilty of the simpIe assault upon a woman, or of the assault 
with intent to commit rape, but guilty of the capital felony. I t  could 
not be prejudicial that their attention was not called to the prayer that 
they might find him guilty of an assault with a deadly weapon, when 
there had been no evidence of such assault. The prayer was defective, 
and in  such case the court can disregard it altogether. 

That part of the charge presented in exception 6 is supported by 
8. v. Monds, 130 N. C., 697; 8. v. IIargrove, 65 N.  C., 466; 8. v. Xtur- 
7ky, 63 N. C., 7, and S. v. Bodyes, 61 N. C., 231. 

Exceptions 7, S, and 9, as to the instructions as to the testimony of 
the prisoner himself and of his relatives, testifying in his behalf, cannot 
be sustained, as the charge was in accordance with 8. v. Pogleman, 164 
N. 'C., 461; S. v. Eyers, 100 N. C., 512, and cases cited. The court toId 
the jury that notwithstanding the personal interest of the defendant 
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and of his relatives, the jury could consider their testimony, and if the 
jury "believed them to be credible witnesses, they should give to their 

testimony the same weight as that of other witnesses." 
(414) The court also charged the jury: "If the jury under the law 

and the evidence should find the prisoner guilty of rape, as 
charged, they will not consider or pass upon the question of his guilt of 
any lesser offense. But if they should not find him guilty of rape, then 
the jury will consider the question whether or not he be guilty of an 
assault with intent to commit rape," etc. The exception of the prisoner 
to this charge is also without merit. It was proper that the jury should 
consider the charge in  the indictment, and if they failed to find the 
prisoner guilty as therein charged, then to pass on to the lesser degree 
of the same offense. Rerisal, 3268. 

The prisoner, a negro man 22 years old, of unusually strong and lusty 
frame, according to his own evidence, is indicted for rape upon a white 
woman, Mrs. Caroline Crook, a widow 42 years old. Rer  husband died 
two years ago, leaving her four children to support, and she having lost 
by her necessities the little home which her husband left her, had moved 
to a rented place at  a retired and unprotected spot, doing doubtless the 
best she could. She testified that she had a considerable struggle to keep 
the rent on it paid. She gave a straight and pitiful story of this negro 
man's coming to her place, making improper proposals and of being 
refused, assaulting her, running her little girl out of the house, throw- 
ing her down, beating her and committing the rape. No one lived in 
sight of the house, and there is no public road. There was much cor- 
roboration of her evidence. 

John Gildon testified that when they got to the house Mrs. Crook 
came up from under the floor with blood on her hair, face, and bosom. 
We need not go through all the repulsive and shocking testimony, for 
certainly this condition of the woman, of which she still showed pitiful 
signs on her face and bosom at the trial, did not tend in  any way to 
show that she had erer been willing to the embraces of the negro man, 
as he testified. 

It is true, the statute permits that under an indictment for murder or 
rape the prisoner can be convicted of an assault, but that is permission 
to the jury to avoid the necessity of a new trial for the lesser offense. 
I t  does not require the jury to find the defendant guilty of the lesser 

offense when there is full evidence to satisfy them, as it did 
(415) satisfy them in this case, beyond all reasonable doubt, that the 

prisoner was guilty of the rape charged. She was a poor widow 
deprived of the protection of her husband and of the little home left her, 
endeavoring to support her children and forced to live in this unpro- 
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tected spot, a distance from the public road, and therefore at the mercy 
of this negro man animated with such impulses as the jury have found. 
There was evidence that the character of Mrs. Crook and of all her 
witnesses was good, and there ie not a syllable of evidence as to her bad 
character, save only from the prisoner himself. There was eviden'ce 
that he was a man of bad character, and he admitted that he had served 
sentences for perjury and other offenses. 

I t  has been repeatedly held that the judge upon a proper state of 
facts can tell the jury that if they believe the evidence they can find the 
prisoner guilty of murcler or nothing. I t  would have been no error to 
have so charged on this occasion. 

I f  the testimony of the woman was believed, corroborated as to niamy 
points by witnesses who proved a good character, he was guilty of n 
most brutal and shocking rape upon an unprotected white woman. His 
testimony that she had consented to his embraces was wholly unsup- 
ported. Her bloody and bruised condition when the neighbors came up, 
her being found under the floor, her own testimony, the natural repug- 
nance of a decent white woman to such intercourse, naturally outweighed 
with the jury the unsupported and most improbable testimony of the 
prisoner. There could no prejudice accrue to the prisoner from thc 
court not charging that the jury could convict of assault with a deadly 
weapon, for there was no testimony from her that he had assaulted her 
with the gun, and the prisoner testified that he did not assault her at all, 
but that she hurt  herself by falling against a chair. There can be no 
error in  not charging that they could convict him of simple assault, 
because under the law as it now stands, Laws 1913, ch. 193, there can be 
no simple assault in such a case as this, because when there is an assault 
by a man or a boy over 18 years old upon a woman it is a different 
offense and punishable like an assault with a deadly weapon, and the 
judge charged exactly as the statute required. She proved by 
herself and corroborating witnesses that he was guilty of the (416) 
highest crime-that of rape. I f  there had been any evidence of 
an assault with the gun, it is well settled by our decisions, and as a 
matter of common sense it is necessary in  order that the courts may 
maintain public respect, that new trials shall not be granted for matters 
which, even if technically errors, could not reasonably change the result. 

I t  is impossible to read this evidence and have any doubt that if the 
court had charged as the prisoner asked, the jury should have returned 
a verdict of rape as they did, if they believed the overwhelming weight 
of the testimony, and if they did not, they should have acquitted the 
prisoner altogether, for he testified not only that lie did not assault her 
with a gun, but that, he did not assault her at all, and that her bloody 
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and bruised condition was due to the fact that she assaulted him, and 
that he acted-a strong, able-bodied, vigorous negro man, 22 years old- 
purely in self-defense, and that she hurt herself. The jury did not 
believe him, and no one can suppose that any jury could be impaneled 
tliat would believe his version of self-defense. I t  was only by the quick 
use of automobiles that the prisoner was carried over the county line to 
safety in jail elsewhere. At the trial the public, in assured confidence 
that the law would be administered by twelve intelligent, honest men 
and an upright judge, refrained from all demonstration, though the 
woman's bruised and beaten countenance, as appears by the record, still 
bore the marks of the violence inflicted upon her feeble frame by this 
prisoner and corroborated the extreme energy with which the prisoner 
used his privilege of self-defense-if it was to be believed. 

The prosecuting witness was poor and in humble circumstances, with 
a dependent family of four children-a widow living in an unprotected 
situation; but she was entitled to the protection of the laws of her 
country. The jury believed her statement. They did not believe that 
the prisoner had done nothing more than defend himself. I f  they had 
believed him, their verdict would have been "Not guilty." 

I t  is a pitiful tale, calculated to arouse every feeling of humanity and 
of justice. The prisoner had a fair, full, and impartial trial at the 

hands of a jury to none of whom he objected, and under the 
(417) guidance of an intelligent, just judge. No error appears on this 

record, and if there had been any, none which could reasonably 
affect the result. 

The testimony of the prisoner that he had had previous sexual inter- 
course with the prosecutrix was utterly without corroboration, and 
unless this was true he was merely adding to the terrible offense of 
which the jury found him guilty, in attempting to destroy the good 
character she proved by her neighbors. Her character was not im- 
peached by any witness. There was not only testimony of the prisoner's 
bad character, but, as already stated, he admitted on the stand that he 
had served a sentence for perjury and that he had been imprisoned and 
on the roads for other offenses. The evidence of the prosecutrix, in in- 
dignant denial of the charge of improper conduct, was uncontradicted 
by any other testimony than that of the prisoner. Even the colored 
woman who was summoned by the prisoner testified that ishe had n w m  
seen any improper conduct on the part of Mrs. Crook. 

The evidence for the State was clear, direct, corroborated, and over- 
whelming; that for the defense was the uncorro'vorated testimony of the 
prisoner (who admitted he was a perjurer and a former convict), that 
the defenseless woman of a different race had been his paramour; that 
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he  beat her up in "self-defense," or, rather, that she bloodied and bruised 
herself in assaulting him. The jury simply did not believe him. 

No error. 

HOKE, J., dissenting: Chapter SO, see. 3269, provides that, on the 
trial of any indictment, the prisoner may be convicted of the crime 
charged therein or of a less degree of the same crime, or of an attempt 
to commit the crime charged, or of an attempt to commit a less degree 
of the same crime, and doubts having arisen whether, on indictment for 
rape, a verdict for an ordinary assault could be rendered, the Legislature 
enacted section 3268 of Revisal, in terms as follows: "On the trial of 
any person for rape, or any felony whatsoever, when the crime charged 
shall include an assault against the person, i t  shall be lawful for the 
jury to acquit of the felony and to find a verdict of guilty of assault 
against the person indicted, if the evidence shall warrant such 
finding; and when such verdict shall be found, the court shall (418) 
have power to imprison the person so found guilty of an assault 
for any term now allowed by law in cases of conviction when the indict- 
ment was originally for the assault of a like character." 

I n  the present case the defendant has been indicted and convicted of 
the capital offense of rape, and there were facts in evidence to support 
the charge. Prosecutrix testified directly to the rape, and that, at  the 
beginning, prisoner cocked his gun, which he had with him, and said, 
"Damn you, I'm coming on anyhow, and if you holler, I'll shoot your 
brains out," etc. On the part  of defendant there was evidence tending 
to show that he had formerly had sexual intercourse with the prosecutrix 
by her consent; that on this occasion he went to see prosecutrix at  her 
home, and she asked prisoner if he had any money, and, on being told 
that he had none, she became enraged, cursed witness, and they got into 
a fight; that she, the prosecutrix, had a piece of crooked iron and hit 
witness on the arm, and witness slapped her; "then we grabbed hold of 
each other and fell over on a chair, and she struck her face on the chair 
as we fell," etc. "We fell on the floor, and I was shaking her to keep 
her from hitting me with the iron when Miss Gildon ran up. Miss 
Gildon said, 'Oh ! I've caught you!' or something like that, and prosecu- 
trix then turned me loose, and I turned her loose," etc.; that witness 
did not commit a rape or have sexual intercourse with her a t  that time. 

This witness, Mary Gildon, had testified in effect: "I saw E r t  Lance 
at  Caroline Crook's house the day before Christmas. He  was on her 
between her legs. I saw him hit her in  the mouth. H e  was down on 
her, her legs drawn up;  she was bloody. H e  was doing that way 
[witness shows with her arms how defendant was shoving, with his arms, 



I N  THE SUPREME COURT. [I66 

the arms of prosecutrix]. I said, 'Uh, huh! I've caught you.' He 
raised up, got his gun. I was at  one door of the house, and he went out 
the  other. He  fired his gun. I thought he shot me in the back." 

With this and other testimony for and against the prisoner, the court 
was asked, among other things, to charge the jury that, on the bill of 

indictment and evidence, they could render one of five verdicts : 
(419) (1) Guilty of rape, (2 )  Of assault with intent, (3) Assault with 

deadly weapon, (4) Simple assault, ( 5 )  Not guilty. 
The court declined to charge that prisoner could be convicted of 

either an assault with a deadly weapon or a simple assault, and charged 
instead that, on this bill and the facts in evidence, the jury could con- 
vict of rape, assault with intent, etc., assault on a woman by a male 
above the age of 18 years, and not guilty, and, in thus modifying the 
prayers for instructions, I am of opinion that the court committed an 
error which entitles prisoner to a new trial. 

I t  is a well recognized principle with us that where one is indicted 
for a crime and, under the same bill, he may be convicted of a lesser 
degree of the same crime, and there is evidence tending to support the 
milder verdict, the prisoner is entitled to have this view presented to 
the jury under a correct charge, and an error in this respect is not 
cured by a verdict convicting the prisoner of a higher offense, for, in 
such case, i t  cannot be determined that the jury would not have con- 
victed of the lesser crime if the view had been correctly presented. 8. v. 
White, 138 N. C., 715; 8. v. Foster, 130 N. C., pp. 666-673; 8. v. Jones, 
79 N. C., 630. 

I n  the present case defendant, as stated, is indicted for the crime of 
rape. Under such an indictment, and by express provision of our 
statute law, a verdict of assault with a deadly weapon or even of simple 
assault could be rendered if there is evidence to support such a position. 

There was testimony of prosecution from which an assault with 
deadly weapon could well have been rendered, and evidence on the part 
of the prisoner tending to show he was guilty, if at all, of only a simple 
assault. 

Not only was the law on such an issue not correctly presented in the 
charge, but his Honor in  effect told the jury that they could not render 
any such verdict, and virtually directed them not to consider the evi- 
dence offered by prisoner at  all. 

I t  is no answer to this position that the jury were allowed to convict 
of an assault on a woman by a male over 18 years of age, and that the 

defendant could have had the benefit of every position open to 
(420) him on the evidence considered under that charge. 
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There was evidence, as stated, on the part of the defendant tending to 
show a simple assault-an ordinary fight between them. I t  was all the 
defense the prisoner attempted. 

Under our statutes and principles established by our decisions for the 
ascertainment of the truth in these cases, he was entitled to have the 
testimony considered according to its usual and natural significance. I n  
Jones' case, supru, the Court held: "Where, upon a trial for homicide, 
the only evidence relied upon by the State to connect the prisoner with 
the offense are his own confessions, and those confessions tend to disclose 
a case of mutual combat upon sudden provocation between the prisoner 
and the deceased, i t  was held to be error to exclude that view of the 
case from the jury, however much it may conflict with opposite theories 
arising from other portions of the evidence." 

Applying the principle, I am of opinion that this conviction has not 
been had in  accordance with our laws, and prisoner is entitled to a new 
trial. 

There is evidence in  the record from other sources tending to corrobo- 
rate the position insisted on by defendant, but no amount of reiteration 
pro or con, however appealing or eloquent, can or should be allowed to 
justify a plain departure from established legal principles, and especially 
when a prisoner is on trial for his life. 

I am authorized to say that Associate Justice WALKER concurs in this 
dissent. 

Cited: Ball v. McCo~mack, 172 N.C. 682; 8. v. Lovelace, 178 N.C. 
769 ; S. v. Williams, 185 N.C. 692 ; S. v. Barnhill, 186 N.C. 451; X. v. 
Green, 187 N.C. 469; S. v. Newsome, 195 N.C. 557; S. v. Beal, 199 
N.C. 303; S. v. Jones, 203 N.C. 375; X. v. Dee, 214 NJC. 511; S. v. 
Holland, 216 N.C. 615; S. v. AfcKinfion, 223 N.C. 164; S. v. Speller, 
230 N.C. 350. 

I STATE v. WALLACE RAY. 

I (Filed 30 May, 1914.) 

1. Trials-Improper Argminents-Courts-Correction-Appeal and Emor 
-]Presumptions. 

Remarks made by a solicitor in the prosecution of a case relating to 
extraneous matters, calculated to  unduly prejudice the defense, should, in 
proper cases, be promptly rebuked from the bench, with such instruction 
as will remove from the minds of the jury the prejudice that may have 
been caused thereby; and when a motion f o r  relief has been made in the 
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trial court based upon matters of this character, set out in an affidavit, 
upon which the court has not stated the facts, or there are no such find- 
ings appearing in the record on appeal, and it  does not appear that he was 
requested to state them, i t  will be presumed that the facts were found 
adversely to the appellant, or that the prejudice had been properly 
removed i n  some way by the trial judge. This Court cannot consider the 
affidavit a s  findings d fact. 

2. Homicide--Trials-lkfendant's Fault-Evidence. 
Upon this trial for homicide i t  is held that  defendant's prayer for 

special instruction was properly refused, that "there was no evidence 
that  he ( the prisoner) did or said anything tmo bring on the difficulty with 
the deceased," there  being evidence that he was the aggrassor and entered 
into the fight willingly, and that the deceased, after making the assault, 
had retreated from five to  seven steps, and the prisoner followed him and 
inflicted the mortal wound with a pistol shot. 

When one, without fault, has been murderously assailed, he may stand 
his ground and defend himself even to the extent d taking the life of the 
assailant, when such is necessary, or i t  reasonably appears to him to be 
so, i t  being for  the jury to  determine the reasonableness of this necessity 
from the surrounding circumstances, as  they appeared to the prisoner a t  
the time; and where there is evidence tending to show that the prisoner, 
having been assaulted by the deceased, following him some six or seven 
steps, while the latter was retreating, and inflicted the deadly wound with 
a pistol shot; an instruction requested by the defendant upon the law of 
self-defense which omits the view that  the defendant must be without 
fault in bringing on the difficulty, was properly refused. 

4. Trials-Instructions-Self-defense-Necessity to Kill - Questions for 
Jury. 

The charge of the court to the jury should be construed a s  a whole, 
and upon a trial for homicide, wherein the plea of sebf-defense was relied 
on, it is not reversible error for the court to instruct the jury that the 
prisoner must have Billed the deceased to save himself from death or 
great bodily harm, i t  appearing from the other parts of the charge that  
the jury were instructed to  pass upon the matter in the view of the 
reasonableness of the necessity a s  it  appeared to the prisoner a t  the time 
and under the circumstances, which instruction they could not have mis- 
understood. 

(422) APPEAL b y  defendant  f r o m  Ccrrfer, J., a t  September Term, 
191 3, of MADISON. 

W e  will state the  substance of so much of the testimony a s  bears upon  
the  exceptions of the  prisoner, Wallace Ray .  

T h e  defendknt and  one Logan Frankl in  were indicted f o r  the  murder  
of Greeley Hensley i n  December, 1912. D u r i n g  the  t r ia l  a verdict of 
not  gui l ty  was entered as  to  Logan Frankl in .  
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Gaither Shelton, a witness for the State, testified that the killing 
occurred near his store on Shelton Laurel. I t  was on Sunday, and the 
deceased went to his store with one Bessie Kirk in the evening. They 
left, and not long after the witness and others in the store heard a pistol 
or gun shot, and very soon Logan Franklin appeared at  the door of the 
store and said, "Boys, there is a dead man out here. Greeley Hensley 
is killed." They went out and saw deceased lying on his back, and the 
defendant was on his mule about eight or ten steps from him. Na one 
was there but the defendant. Bessie Kirk came shortly after the witness 
got there. They did not see any weapon in the hands of the deceased or 
on or about him as he was lying, but one of the men pulled his coat 
back and found a pistol at his side in the holster, and took i t  out. The 
defendant stated to witness that he had to do i t  in self-defense. He  was 
very much intoxicated. 

Bessie Kirk testified that she was with the deceased on the day of the 
homicide. She met him on that morning at  Chapel Hill, about 7 miles 
from Shelton Laurel, where the homicide occurred. After visiting 
several places and buying about one-half gallon of whiskey, one John 
Shelton, who was with them, wept in one direction and witness and 
deceased went in another towards Gaither Shelton's store. Deceased 
had a pistol, but it had three empty shells in it, and he did not have 
any other cartridges. When they started, he had one loaded shell, but 
he shot that one in the field to attract Shelton and let him know whcre 
they were, as he had promised to meet them a t  a certain place; they 
were walking through the field and he riding around. 

This witness did not see the shooting, but testified as to what occurred 
just before and immediately after the shooting, as follows: "I saw J i m  
first at  the store. He  came into the store, and Wallace and Logan 
stopped in the yard, at the head of the porch, on their mules. (423) 
Wallace said, 'Hello, there!' to Greeley, and he looked around 
and said, 'Hello.' Wallace told him to come out there, that he wanted 
to speak to him. Greeley went out and got up on Wallace's mule, facing 
Wallace; he was on the mule's neck, and Wallace shook hands with him. 
They shook hands, and then Wallace put his arm around Greeley and 
pulled him down and kissed him, and then Greeley gave him a bottle of 
whiskey; they then went down the road below the storehouse a piece; 
,Logan Franklin went with them. J i m  Shelton was in the store with 
Gaither Shelton. They only went down the road a little piece; they did 
not go out of sight. I told Greeleg to come on and let's go. He  was still 
on the mule, and I told him to come on and let's go, and he got off the 
mule from behind Wallace, and then he tried to get up behind Wallace 
again, and he could not do it, and Logan Franklin got down off his mule 
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and helped Greeley up in his saddle. They then went up the road a 
little piece, and then Greeley got off Logan's mule and Logan got up in 
the saddle and Greeley was walking between Logan and Wallace, and 
Greeley had one hand on Logan's knee and the other on Wallace's mule, 
I think. I said to Greeley, 'Come on, let's go,' and he said, 'All right, 
in a' minute.' They were all laughing. I then went up to Lovada Cut- 
shall's, about twenty steps from the store. The house is in the store 
yard. I did not see anything more. I heard the gun fire. I t  seemed 
like about four shots. I do not know exactly how many. Two shots and 
then, in  about a thought, two more. They all sounded about the same. 
I then ran back there to him. J im and Gaither and I got there about 
the same time. When I got there he was lying on his back in the road 
with both hands spread out. I did not see any pistol in his hands or on 
the ground. Wallace was on his mule down below Greeley." 

She further testified: "Gaither asked Wallace what made him kill 
him, and Wallace said he had to do i t ;  and Gaither said, 'If you had 
to do it, where is his knife or where is his gun, or any of his weapons ?' 
and he said twice that he had to do it. I t  was Logan or Jim, one- 
Logan, I think-took the gun up after they turned him over. They 

took hold of his left arm and dragged him over to his left side. 
(424) His  head was in my lap. They pulled his coat back and got his 

gun out of his holster. I saw them take the pistol out of the 
holster. The holster was under his back before they turned him over. 
They pulled the pistol out and Gaither told them to put it back. I saw 
Wallace Ray take his gun out and reload it." 

(Charlie Hensley testified to examining the body of the deceased on 
the day after he was killed, and said: "He had a sweater on that pulled 
down over his hips, and it was rolled up in front;  we had to cut it off 
to get a t  the place he was shot. We found one hole, as near as I can 
guess, something like 1% inches above his left nipple; the other was 
something like from 4 to 6 inches above; then in the back of the head 
there was a place about 1y2 inches long. I t  appeared to be a bruise 
part  of the way. I t  was black all along in the palm of his hand and on 
his forefinger and thumb. I took i t  to be a powder burn. I saw his 
pistol. Briggs took it out and opened it, and i t  had three empty 
cartridge hulls in it. I t  was a large pistol. I think it was a .38. We 
examined his pockets and did not find any cartridges in them." 

The defendant testified: "When we got above the store two or three 
steps, Greeley Hensley said, 'I want a drink of whiskey,' and I said I 
had no whiskey, and he said I was a liar, and then we climbed down off 
our mules. I was some 8 or 10 feet from him when the difficulty started. 
I do not know which one got on the ground first. I got on the ground 
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because I thought he was going to shoot. Then Greeley Hensley went 
behind J i m  Shelton's mule. H e  was down the road and some five or six 
steps from me. At  that time I would think he was something near 
in front of the store door. I walked down towards him. I do not know 
where Logan Franklin was at that time. When I got down next to 
Greeley, he turned and walked backwards down the road. I guess he 
stepped from five to seven steps." 

"Q. And then you advanced on him-following him up ? A. Yes, sir. 
"Q. And you were telling him all the time, what? A. Told him if he 

treated me halfway right I would be as good a friend as he had. 
"a. You said that in a way to let him know that he had to (425) 

treat you right, didn't you? A. No, sir." 
"He did not back any further. When I killed him I was about three 

steps from him. I don't know whether I shot him in the left hand or 
not. I do not deny that his left hand was powder burnt. H e  fell back- 
wards when I shot. I shot three times. Greeley Hensley shot one shot 
just before my pistol fired." 

That the defendant entered into the fight willingly also appears from 
the testimony of Logan Franklin, who testified as a witness for the 
defendant. Referring to both the deceased and the defendant, this 
witness said: "The way the boys were talking, I saw they wanted 
trouble." 

Th  court charged the jury, in part, as follows: "When, as in this 
case, the plea is self-defense, and the killing with a deadly weapon is 
established or admitted, two presumptions arise : first, that the killing 
was unlawful; second, that it was done with malice. An unlawful killing 
is manslaughter, and when there is established an element of malice, it 
is murder in the second degree. When the defendant sets up the plea of 
self-defense he must rebut both presumptions: the presumption that 
the killing was unlawful and the presumption that it was done with 
malice. I f  he stops when he has rebutted the presumption of malice, 
the presumption that the killing was unlawful still stands, and, unless 
rebutted, the defendant is guilty of manslaughter. This extract is read 
to you from a recent decision of our Supreme Court, and I should have 
prefaced it by stating to you that the evidence in this case is that the 
killing with a deadly weapon is admitted, and the law imposes upon the 
defendant the burden of proving such mitigating circumstances as would 
reduce the grade of the offense from murder in the second degree to 
manslaughter, and if he would entitle himself to an acquittal, the further 
burden is upon him of proving that the killing was justifiable or excus- 
able. The burden is upon him to prove such mitigation or excuse to the 
satisfaction of the jury. H e  is not required to prove it beyond a reason- 
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able doubt, but he must satisfy the jury of i t ;  and when the killing 
with a deadly weapon is admitted, as in this case, unless the defendant 

has satisfied the jury of circumstances of mitigation, i t  is the 
(426) duty of the jury to convict him of murder in the second degree. 

And although he may have satisfied the jury that there were 
mitigating circumstances, that is to say, the killing was without malice, 
i t  is the duty of the jury to convict him of manslaughter, unless he shall 
have further satisfied the jury that the killing was excusable upon the 
principle of self-defense. Now, understand, gentlemen, the killing with 
a deadly weapon being proven beyond a reasonable doubt, or admitted 
by the defendant, if nothing else appeared in the case, it would be your 
duty to convict him of murder in  the second degree. I f  he would reduce 
the grade of the killing from murder in the second degree to man- 
slaughter, he must satisfy the jury that the killing was without malice; 
and if he would further excuse the killing upon the principle of self- 
defense, he must satisfy the jury that the killing was from necessity 
upon the principle of self-defense. The defendant has asked me to give 
you certain special instructions, which I do, and which you will take 
and deem the law in the case in all respects as if they were embraced in 
my general charge : 

"I. The court charges you that the defendant, at the time of the 
homicide, was where he had a right to be, and i t  is oontended by him 
that there is no evidence that he did or said anything to provoke or 
bring on the difficulty with the deceased. 

''2. I f  the jury shall find from the evidence that the deceased, 
Greeley Hensley, said to the defendant, 'Back off there, you son of a 
bitch; I have had i t  in for you a long time,' at  the same time drawing 
his pistol, and the defendant being without fault, and under the reason- 
able apprehension that he was about to suffer death or great and enor- 
mous bodily harm, fired and killed the deceased, then the court charges 
you that such killing would be excusable on the ground of self-defense, 
and it would be your duty to return a verdict of not guilty. 

"3. I f  the jury shall find from the evidence that the defendant was 
without fault, and the deceased made an assault upon him with a pistol 
with intent to kill him, then the court charges you that the defendant 
was not required to retreat, but had the right to stand his ground and 
kill his adversary if necessary to save his own life or to protect his 

person from great bodily harm. 

(421) "4. The necessity, real or apparent, of taking the life of the 
deceased is a question to be determined by you upon the facts as 

they reasonably appeared to the defendant at  the time of the homicide, 
and though you may find from the evidence that the pistol of the 
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deceased was not loaded, yet if you shall further find from the evidence 
that the deceased drew his pistol on the defendant, and the defendant 
being himself without fault in bringing on the difficulty and acting 
under a reasonable apprehension that he was about to suffer death or 
great bodily harm a t  the hands of the deceased, fired and killed him, 
then the court charges you that the defendant would not be guilty, and 
you would so find. 

" 5 .  I f  the jury shall find from the evidence that the pistol of thc 
deceased was not loaded, then the court charges you that there is no 
evidence that the defendant had any knowledge of that fact, and unless 
he had such knowledge, he had the right to presume that the pistol was 
loaded, and act upon that presumption in his own proper self-defense. 

"6. I f  you shall find from the evidence that the deceased assaulted the 
defendant with a pistol in such manner as would lead the defendant to 
believe that he was about to suffer death or great bodily harm at the 
hands of the deceased, and that the defendant himself was without fault 
in bringing on the difficulty, then the court charges you that the 
defendant had the right to use his own pistol in his own defense, and 
to continue to use it until the deceased was disarmed, or until the danger, 
real or apparent, no longer existed. 

"7. The court charges the jury that the previous troubles and diffi- 
culties of the defendant should not be considered by you as substantive 
evidence in passing upon the question of the guilt or innocence of the 
prisoner. You are not trying the prisoner for any previous crime he 
may or may not have committed, but any evidence in regard to previous 
crimes or troubles can only be considered by you in so far as the same 
may tend to impeach the credibility of the defendant. 
"8. The court charges the jury that any admission of the defendant 

as to any previous troubles with other parties would not be any direct 
evidence bearing on the question of his guilt in this case. 

('The defendant admits the killing with a deadly weapon, and (428) 
nevertheless asks you to acquit him upon the ground, as contended 
by him, that in slaying the deceased he was acting from necessity in his 
own proper self-defense. Where a man is violently assailed and is put 
in reasonable fear that he is about to suffer death or great bodily harm, 
he not being at  fault in bringing on the difficulty either by having 
spoken words calculated and intended to provoke it, or without having 
entered the fight willingly, he has a right in his own proper self-defense 
to employ such force as under all the surrounding circumstances 
appeared to him reasonable to secure his own safety. The law, how- 
ever, exacts of a defendant under circumstances of this sort entire good 
faith. The law excuses the killing in  self-defense upon the principle of 
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necessity-a real necessity or an apparent necessity. Where such real 
or apparent necessity exists, the defendant being himself without fault, 
as explained to you, in bringing on the difficulty, he has a right to slay 
in his own defense where he acts honestly for that purpose." 

The prisoner, Wallace Ray, was convicted of manslaughter, and 
appealed from the judgment. 

Attorney-General Bickett and As&tmt Attorney-General Culvert for 
the Btate. 

G d g e r  LE iVcElroy and Martin, Rol1inn.s & Wright for defendant. 

WALKER, J., after stating the case: The prisoner complains that his 
case was not fairly tried in the court below, but was unduly prejudiced 
by certain remarks made by the solicitor in his address to the jury. 
This matter was brought to the attention of the judge by an affidavit of 
the prisoner, submitted on his motion for a new trial. The remarks of 
the solicitor, as set forth in the affidavit, were highly improper, and 
should have been met with a prompt and stern rebuke from the bench, if 
they were made; but there is no finding of fact by the judge based upon 
the affidavit, and we are not at liberty to find them ourselves. We 
cannot consider affidavits upon such a motion, but the party complain- 
ing must request the judge to find the facts or there must be an admis- 

sion of the truth of the statements contained in the affidavit. 
1429) We must. therefore assume that the remarks were not made as . , 

set forth, or, if they were, that the judge administered the proper 
correction and removed any prejudice arising therefrom. Parties com- 
plaining of improper remarks made by counsel must object thereto in 
apt time and proper form. We said in 8. v. Tyson, 133  N. C., at p. 698, 
citing many cases : "The conduct of a trial in the court below, includ- 
ing the argument of counsel, must be left largely to the control and 
direction of the presiding judge, who, to be sure, should be careful to 
see that nothing is said or done which would be calculated unduly to 
prejudice any party in the prosecution or defense of his case, and when 
counsel grossly abuse their privilege at any time in the course of the 
trial, the presiding judge should interfere a t  once, when objection is 
made a t  the time, and correct the abuse. I f  no objection is made, while 
it is still proper for the judge to interfere in order to preserve the due 
and orderly administration of justice and to prevent prejudice and to 
secure a fair and impartial trial of the facts, i t  is not his duty to do so, 
in the sense that his failure to act at the time or to caution the jury in - " 

his charge will entitle the party who alleges that he has been injured to 
a new trial. Before that result can follow the judge's inaction, objec- 
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tion must be entered at  least before verdict." I f  we accept the affidavit 
as properly reciting the facts, it appears therefrom that the judge did 
act promptly, and told the jury that the remarks were improper, and 
we must take i t  that everything was done to safeguard the prisoner's 
rights. Exceptions 1 and 2, therefore, are overruled. 

The prisoner next excepted to the refusal of the court to give his 
special prayer for instruction to the jury, viz.: "There is no evidence 
that he did or said anything to provoke or bring on the difficulty with 
the deceased.'' This prayer was properly refused, as there was evidence 
in  the case not only that the prisoner was the aggressor, but that he shot 
the deceased when he was retreating and under circumstances which 
would have warranted a verdict for murder in the first degree. His  
own testimony was sufficient for this purpose: "When I got down next 
to Greeley Wensley, he turned and walked backwards down the road. I 
guess he stepped from five to seven steps, and I then advanced 
on--him-following him up." There was other evidence that jus- (430) 
tified the refusal of this instruction. This covers exceptions 
3 and 4. 

The 5th and 6th exceptions were taken to the court's modification of 
the prisoner's fourth and sixth requests for special instructions, by which 
the court inserted in  each of the prayers the words, "and the defendant 
being himself without fault in bringing on the difficulty.'' We do not 
know certainly whether the contention of the prisoner is that the instruc- 
tion should not, in  law, have been restricted or qualified by the use of 
those words, or whether the point is that there was no evidence that the 
prisoner was in fault, and for that reason this should not have been 
made by the court. We have already disposed of the latter ground for 
the exception. As to the former, i t  may be remarked that the prisoner 
himself inserted similar language in his second and third prayers con- 
cerning his plea of self-defense. But the amendment of the instruction 
was right in itself. We may take i t  now as the settled law of this State 
that, "where a man provokes a fight by unlawfully assaulting another, 
and in  the progress of the fight kills his adversary, he will he guilty of 
manslaughter at least, though at the precise time of the homicide it was 
necessary for the original assailant to kill in order to save his life. 
This is ordinarily true where a man unlawfully and willingly enters 
into a mutual combat with another and kills his adversary. I n  either 
case, in  order to excuse the killing on the plea of self-defense, i t  is 
necessary for the accused to show that he 'quitted the combat before the 
mortal wound was given, and retreated or fled as far as he could with 
safety, and then, urged by mere necessity, killed his adversary for the 
preservation of hip own life.' Foster's Crown La-tv, 13. 276." Thc same 
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doctrine was more fully stated i n  8. v. Blevim, 138 N. C., 668: "It has 
been established in  this State by several well considered decisions that 
where a man is without fault, and a murderous assault is made upon 
him-an assault with intent to kill-he is not required to retreat, but 
may stand his ground, and if he kills his assailant, and it is necessary 
to do so in order to save his own life or to protect his person from great 

bodily harm, i t  is excusable homicide, and will be so held (8. v. 
(431) Harris, 46 N. C., 190; 8. v. Dixom, 75 N.  C., 275; 8. v. TIough, 

mte,  663) ; this necessity, real or apparent, to be determined by 
the jury on the facts as they reasonably appeared to him. True, as said 
i n  one or two of the decisions, this is a doctrine of rare and dangerous 
application. To have the benefit of it, the assaulted party must show 
that he is free from blame in the matter; that the assault upon him was 
with felonious purpose, and that he took life only when it was necessary 
to protect himself. I t  is otherwise in ordinary assaults, even with a 
deadly weapon. I n  such case a man is required to withdraw if he can 
do so, and to  retreat as fa r  as consistent with his own safety. S. v. 
Kennedy, 91 N. C., 572. I n  either case he can only kill from necessity. 
But, in  the one, he can have that necessity determined in view of the 
fact that he has a right to stand his ground; in the other he must show 
as one feature of the necessity that he has retreated to the wall." *4nd 
in  8. v. Hough, 138 N. C., 663, we said: "If the assault was committed 
under such circumstances as would naturally induce the defendant to 
believe that the deceased was capable of doing him gveat bodily harm 
and intended to do it, then the law would excuse the killing, because any 
man who is not himself legally in fault has the right to save his own 
life or to prevent enormous bodily harm to himself." These cases were 
reviewed and approved in 8. v. Lucas, 164 N.  C., 471, and more recently 
in S. v. Robertson, ante, 356, and to them, as precedents may be added 
S. v. Dixon,75 N. C., 275; S. v. Brittain, 89 N.  C., 481, and 8. v. OlarIc 
134 N. C., 698. 

The writer of this opinion mas somewhat doubtful, when the BZevins 
and Garland cases were decided, whether the doctrine should be carried 
to  such an extreme length, believing that, in many cases, it might be 
very harsh and unjust in its application, and knowing that it was de- 
rived from an author who wrote at  a time when the law was not as 
tender in  its regard for human life as it has been in later days; but i t  is 
the established law and has strong authority, in  addition to our own 
cases, to support it. I t  is essential, perhaps, to the due administration 
of justice and the peace of society, and may be the cause of preventing 
frequent brawls and breaches of the law, and in its general operation 
contribute to the safety and preservation of human life. I f ,  there- 
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fore, a murderous assault is made upon a man, and his life or (432) 
limb is put in jcoptlrdy, he may stand his ground and defend 
himself, even to the taking of human life, but with this qualification, 
that he must not, by his own fault, have brought the necessity of so 
doing upon himself, in which case, if he kills, i t  is murder or man- 
slaughter, according to the circumstances. I f  the law were otherwise, 
he who is guilty of the first offense might have committed it for the very 
purpose of seeking, under its cover and protection, an opportunity of 
slaying his enemy, or his adversary, for some real or imagined grievance. 
For this reason we have adopted the principle in the law of homicide 
already stated, and as given by Foster in his Crown Law, p. 276, and to 
which, as will appear in Garland's case, tre have added this other state- 
ment by him, at p. 217: ('He, therefore, who in case of a mutual conflict 
would excuse himself on the plea of self-defense must show that before 
the mortal stroke was given he had declined any further combat and 
retreated as far  as he could with safety, and also that he Billed his 
adversary through mere necessity and to avoid immediate death. If  he 
faileth in either of these circumstances he will incur the penalty of man- 
slaughter." To the same effect is Lord Hale, who lays it down, '(That if 
A. assaults B. first, and upon that assault B. reassaults A., and that so 
fiercely that A. cannot retreat to the wall or other non  u l t ra  without 
danger of his life, and then kills B., this shall not be interpreted to be 
se defendendo, but to be murder or simple homicide (manslaughter), 
according to the circumstances of the case; for, otherwise, we should 
have all the cases of murder or manslaughter, by way of interpretation, 
turned into se defendendo." 

The same principle was stated by Just ice Hoke in G a ~ l a n d ' s  case, as 
having been applied in S. v. Brit tain,  89 N. C., 481, and may be thus 
formulated : 

When it  appears that the prisoner had made an assault upon A. and 
was reassaulted so fiercely that he could not retreat without danger to 
his life, and he kills A., the killing cannot be excused upon the ground 
of self-defense. The first assailant has done the first wrong and, thereby, 
has brought upon himself the necessity of slaying his adversary, 
and is, therefore, not entitled to the favorable consideration of (433) 
the law. 

We think the presiding judge correctly stated this principle to the 
jury in his charge. 

We may repeat here what we substantially said in S. 11. Robertson, 
supra:  The jury could well have found upon the testimony that the 
prisoner fought, not only willingly, but aggressively, and that the whole 
riiffirulty is traceable to his original misronduct. 

381 
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The prisoner further excepts because the court instructed the jury 
once or twice that in order to sustain the plea of self-defense the prisoner 
must have acted from necessity, in other words, that the killing should 
have been really necessary to the protection of his own life or to save 
him from great bodily harm. But we do not so understand the charge, 
which must be construed as a whole and not in segments. 8. v. Exum, 
138 N. O., 599 ; Kornegay v. R. R., 154 N. C., 389 ; Bird v. Lumber Co., 
163 N.  C., 162. The court had fully explained to the jury what the 
term "necessity" meant in the law of homicide-that it was either mu1 
or apparent necessity-and he impressed clearly upon the jury the vien- 
that if the prisoner slew the deceased from either real or apparent 
necessity, he was entitled to an acquittal, and when he used the word 
"necessity," i t  was simply for the purpose of distinguishing between 
the two grades of homicide, murder and manslaughter, by drawing the 
attention of the jury to the fact that if the prisoner fought and killed 
under the influence of passion merely, and not from the "necessity" of 
saving himself from death or bodily harm, it would be manslaughter, 
and this is  what was emphasized in S. v. Garland, w p m .  There can be 
no mistake as to the correctness of Judge Carter's charge to the jury, 
for at  the very last, and after he had illustrated the difference between 
murder and manslaughter and used the words considered as objection- 
able, he  told the jury that "the law excuses the killing in self-defense 
upon the principle of necessity-a real necessity or an apparent neces- 
sity." There was no conflict or uncertainty in this charge, but it was 
clear, comprehensive, and consistent throughout, and intelligible to the 

most ordinary mind. 
(434) What we said in  S. v. Price, 158 N. C., 641, is applicable here: 

"It is true, the court told the jury that the prisoners must have 
killed in  their necessary self-defense, but he explained to the jury what 
was meant, by this expression i n  other parts of the charge, and sub- 
stantially instructed the jury, in language that could not well have been 
misunderstood, that if they had a reasonable apprehension, under the 
circumstances surrounding them, that they were about to suffer death 
or serious bodily harm, their ,act in slaying the deceased was excusable 
in  law, and they should acquit the prisoners. The charge must be read 
and construed as a whole. 8. v. Exum, supra; Romegay v. R. R., 154 
N. C., 389; S. v. Lewis, ibid., 632. When thus considered, i t  was a full 
and clear exposition of the law as applicable to the facts. This case 
bears no resemblance to 8. v. Barrett, 132 N, C., 1005, and S. v. Clark, 
134 N. C., 699." The prisoner's counsel relied on 8. v. Bwrett, supm; 
8. v. Clark, supra, and 8. v. &!organ, 136 N. C., 628; but they are no 
more authorities for the contention than they vere for a similar one in 
R. 1) .  P r i ~ e ,  s ? ~ p r n .  

382 
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The charge, in its entirety, was exceedingly fair and favorable to the 
prisoner. H e  has had the benefit of every principle of law to which he 
was legally entitled, and the evidence was fully explailled to the jury 
in  its different bearings, and in  every possible phase of it. 

A careful review of the record convinces us that no error was com- 
mitted a t  the trial. 

No error. 

Cited: S. v. Polhrd, 168 N.C. 121; S.  v. Goble, 177 N.C. 592; 8. v. 
Johnson, 184 N.C. 645; Millin'g Co. v. Highway born., 190 N.C. 697; 
S. v. Robinson, 213 N.C. 280. 

STATE r. ClLAUDE GOODLAKE. 

(Filed 30 May, 1914.) 

Appeal and EP'OL-Attorney and Cl i entDuty  of Client-Laches. 
In criminal as well as ciril cases it is the duty of the party appealilig 

to see that his ease on app~ a1 has been prepared and sent up under the 
rules, and this duty is not excused because he has intrusted it to his 
attorneys, paid them the necessary fees f o r  the tranxript, etc., and, rely- 
ing upon them, has taken no further steps until it was too late. 

APPEAL from R T I X ~ C I W ,  J., at February Term, 1913, of BUN- (435) 
COMBE. 

Attorney-Gaeral Bickett and Assistant Attorney-General Calvert for 
the State. 

A. lrall Johnston for defendant. 

CLARK, C .  J. This is a motion to reinstate the appeal in this case 
which was docketed and dismissed under Rule 1'7 on 12 May, 1914, on 
the call of the district to which it belonged. The petitioner files an 
affidavit that he appealed in this cause and paid his counsel to prepare 
his case on appeal for the Supreme Court and the necessary fees for 
preparing and printing the record, and supposed the matter had been 
attended to. But on 9 May, when he went to the office of his counsel 
and tendered their fees, he found that the case had not been settled on 
appeal and that the transcript had not been made out and sent up to 
this Court; that ronseqi~ent l~ the rerord has not hrrn printed nor n n y  
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brief prepared. His counsel thereupon returned to him the $30 that he 
had tendered them on 9 May. 

Upon this showing, the defendant certainly is not entitled to have his 
case reinstated. I n  Vivian, v. Bitchell, 144 N .  C., 476, this Court said: 
"This Court has often and always held that noncompliance with the 
requirements which entitle an appellant to have his case reviewed can- 
not be excused because the failure to observe them is due to the negli- 
gence of counsel. I f  this were not so, the more negligent counsel could 
be the more they would be in demand by appellants desirous of baffling 
the appellee and adding to the 'law's delay,' which the great dramatist 
enumerates among the greatest ills that 'flesh is heir to.' There is no 
suggestion that in this case counsel were purposely dilatory or negligent. 
We feel assured that they were not. But the matter of appeal must be 
regulated, and as a condition precedent to obtaining a review of a case 
on appeal, those requirements must be observed. I f  the appellant does 
not himself, or through some agent or attorney, take those necessary 
steps, and in apt time, the judgment below must stand. I t  is no excuse 

for a failure to comply with these requirements, these conditions 
(436) precedent, that the appellant's agent or attorney negligently 

failed to do what was nc'cessary to cntitle him to have his appeal 
heard. The point is fully discussed in Ed1 ards v. Henderson, 109 N.  C., 
84, and many cases there cited; Calvert u. Ccrrsturphe.n, 133 N. C., 26, 
27, and cases cited. Indeed, there is nothing better settled." IIewift 11. 

Beck, 152 N. C., 758. 
I n  Paime v. Cureton, 114 N. C., 606, it was said: "An appellant can- 

not simply take an appeal and pay the clerk's fees for transcript and 
thereafter leave the appeal to take care of itself like a log floating down 
a river or corn put in the hopper of a mill. The appeal requires atten- 
tion." 

I n  Edwards v. Henderson, 109 N. C., 54, the Court held that the 
negligence of counsel in having the appeal sent up and printed and the 
rules otherwise complied with is not an excuse for the appellant, who 
should see that the matter was attended to, and if, by any laches beyond 
his control, this is not done, he should make a motion i n  this Court at 
or before the time prescribed for the docketing of the appeal and file 
the record proper and an affidavit to procure a certiorari to issue if 
sufficient cause is shown. I n  this and other cases above cited there are 
numerous references to other cases of like purport, and the citations to 
the above cases in the Annotated Reports enumerate many others. The 
practice is so well settled, and it is so necessary that it should be adhered 
to, that of late years we have been acting upon the rule thus laid down 
without filing an opinion upon a matter so well settled. We dismiss the 
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appeal alike in  civil and criminal cases when either the appeal is not 
taken in time or the record not docketed in time, or the case is not settled 
in time, or the record or brief of the appellant is not printed or ass ip -  
ments of error are not made, or there is failure in  other respects to 
observe the requirements for an appeal, unless the record proper is 
docketed and sufficient excuse is shown by a motion for c e ~ t i o r a r i  and 
affidavit, at  the proper time. I n  this case none of these things were done. 

Motion denied. 

Cited:  Phi l l ips  v. Junior Order, 175 N.C. 134. 

STATE v. WELDION HORTOK. 

(Filed 25 March, 1914.) 

Criminal Law-Rape-Evidence Sufficient. 
Testimony of the prosecutrix in this case, corroborated by her statement 

of the occurren~ce made to the witnesses as soon as she was in circum- 
stances to make them, held sufficient to snstain a conviction of the 
defendant of an attempt to commit rape. 

APPEAL by defendant from Cooh-e, J., at October Term, 1913, of 
FRANKLIN. 

The defendant was convicted of an assault with intent to commit 
rape, and upon judgment being pronounced against him, appealed. 

Aftorney-General  Biclcett and Assistant Attorney-General C'alvert for 
the  State .  

W.  M. Person for defendant.  

PER CURIAM. The principal exception relied on by the defendant is 
to the refusal to instruct the jury that the evidence would not justify a 
conviction. 

We have carefully examined the record, and are of opinion that the 
evidence of the prosecutrix, corroborated as it was by statements made 
by her as soon as she met any one with whom she oould talk, is sufficient 
to establish an assault accompanied by the unlawful intent, and that 
the instruction was properly refused. 

The other prayers for instruction were substantially given in the 
charge. 
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The one exception to evidence is untenable and requires no discussion. 
No error. 

(438) 
STATE v. GEOBGE STWOOD. 

(Filed 8 April, 1914.) 

Intoxicating Liquors-Search and Seizure-Possession-Prima Facie Case 
-!bials-Instructions-Appeal and Error-Hardess Error. 

An erroneous charge under the search and seizure law, that one gallon 
olf intoxicating liquor made out a prima facie case that defendant had it 
for the purpose of an unlawful sale, is rendered harmless under the evi- 
dence in this case establishing the fact that the defendant had more tharl 
that quantity. S. v. Moore, a ~ t e ,  284, approved, denying the defendant's 
motion in arrest of judgment for that the warrant did not negative that 
he was a druggist, &c. 

APPEAL by defendant from Decin, J., at December Term, 1913, of 
FORSPTH. 

This is an indictment under the search and seizure law, charging the 
defendant with having intoxicating liqv ws in his possession for the 
purpose of sale. 

The only witness offered by the State v;as George W. Flynt, who 
testified that on 23 November he had a warrant against the defendant 
for having in his possession liquor for the purpose of sale, and in com- 
pany with another officer went to the house of the defendant, south of 
Winston-Salem, and found that the defendant was not at  home, but his 
wife was there, and he notified the defendant's wife that he wished to 
make a search for liquors. That he fouud on the premises of thc 
defendant one jug containing one gallon of liquor and a number of small 
bottles containing about one-half gallon. I n  addition to the liquor, he 
found a number of empty bottles, a rubber tube and several tin vessels, 
about which he noticed the smell of whiskey. He further testified that 
he took possession of the spirits and tin vessels, including an empty keg, 
and in company with the officer who went with him started back to 
Winston-Salem. On his way back he met the defendant in a buggy with 
one Sam Reid. That he asked the defendant if he had any liquor in the 

buggy with him, and the defendant said he had a pint, and upon 
(439) searching the buggy he found three pint bottles, but the defendant 

claimed that two of the pints belonged to Sam Reid, which Reid 
denied. 

The State closed the evidence, and the defendant offered no e~%ence. 
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H i s  Honor charged the jury that having possession of a gallon of 
liquor, or more, is evidence that the defendant had it for sale, and while 
this is true, the State must satisfy the jury beyond a reasonable doubt 
that the defendant had said liquor in his posses~ion for the purpose of 
sale, and not merely for his own private use. 

The defendant excepted. J u r y  rendered a verdict of guilty, with 
recommendation, towit, mercy of the court, and his Honor sentenced the 
defendant to six months to the county jail to be worked on the county 
roads. The defendant excepted. 

The defendant moves in arrest of judgment in this Court for that the 
indictment fails to negative the exception in  the statute that the 
defendant is a druggist or the keeper of a medical depository. 

Attorney-General Bicketf and Assistant Attorney-General Calvert for 
the State. 

Wa,tson, Buxton & Watson, Hadings & Whicker for defendant. 

PER CURIAM. ;His Honor was in error in charging that the possession 
of one gallon of liquor was evidence that the defendant had i t  for sale, 
as the statute only gives this effect to the possession of liquor when the 
quantity exceeds one gallon in some degree; but this could not have 
affected the verdict, as all the evidence showed that he had one gallon 
and three pints at  home and one pint in his buggy. 

The language of the statute is, "The possession of more than one 
gallon of spirituous liquors a t  one time, whether in one or more places," 
shall constitute prima facie evidence, etc. 

The questions raised by the motion in arrest of judgment have been 
decided adversely to the defendant in S. v. ~Voore, ante, 284. 

N o  error. 

Cited: S. v. Baldzuin, 178 N.C. 697. 

(440) 
STATE v. CIHARLElS AND FRANK SNIPES. 

(Filed 15 April, 1914.) 

Appeal and Error-Court's Discretion. 
The appeal in this case being from rulings of the trial court, is of 

matters largely within his discretion, and no error is found. 

APPEAL by defendant from Devin, J., at January Term, 1914, of 
FORSPTH. 

387 
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Indictment for resisting an officer. 
Verdict of guilty. Judgment, and defendant excepted and appealed. 

Attorney-General Bickett and Assistant Attorney-Genenerd Culvert for 
the State. 

E. B. Jones, W .  T.  Wilson, and L. M. SwinR for defendanl. 

PER CURIAM. There was evidence to justify the verdict, and, on 
careful perusal of the record, we find no reason for disturbing the results 
of the trial. It was very properly admitted in the brief of the appel- 
lant's counsel that the rulings objected to were matters very lfargely in 
the discretion of the trial court, ahd assuredly there is shown no such 
abuse of his Honor's discretion as to present a question of law for our 
decision. 

I t  was chiefly urged that the cross-examination of defendant was 
allowed to take too wide a range in seeking to develop facts as to 
defendant's conduct on the night of the occurrence and some time after 
the commission of the alleged offense; but we fail to  find that there was 
any statement obtained from defendant in any way prejudicial to his 
came. 

A careful examination of the record shows that the questions o b  
jected to were either not responded to at all o r  were answered by 
defendant in  his own favor. 

We must hold that no reversible error has been shown, and the judg- 
ment on the verdict be a'ffirmed. 

No error. 

Cited: S. v. N e d .  222 N.C. 547. 

(Filed 29 February, 1914.) 

Convicts-Guards-Right to Whip - County (;*ommissioners -Rules and 
Regulations. 

In the absence of rules an'd regulations made and promulgated by the 
county commissioners permitting it, a guard has no legal right or au- 
bthority to whip convicts in his care or custody. S. v. Nipper,  ante, 272, 
cited as controlling. 

? 

APPEAL by defendant from Adams, J., at January Term, 1914, of 
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The defendant, a superintendent of one of the ohain-gangs in Gaston 
County, was convicted of whipping a convict. 

The whipping, with a leather strap 1% inches wide, 1 6  or 18 inches 
long, attached to a wooden handle 10 or 12 inches long, was admitted by 
the defendant, and the evidence for the State showed a serious beating 
and the use of a stick. 

There were no written rules or regulations, and there is no evidence 
that the commissioners of Gaston County have formulated and adopted 
any rules or regulations for the discipline of convicts. 

His  Honor charged the jury that if they believed the evidence the 
defendant was guilty, and he excepted and appealed from the judgment 
imposing a fine of $10. 

Attorney-General Bickett and Assistant Attorney-Genem;! Calvert 
f o ~  the State. 

Uangum & WoZtz for defendant. 

PER CURIAM. The decision of this appeal is controlled by S. v. Nip- 
per, ante, 212. 

There was a difference of opinion among the members of the Court 
upon some of the questions raised in that case, but all agreed that guards 
have no right to whip the convicts in the absence of rules and regula- 
tions by the county commissioners, and none appear here. 

No error. 

Cited: S. v. Re~vis, 193 N.C. 199. 

STATE v. GILsBERT P. MELTON. 
(442) 

(Filed 29 April, 1914.) 

1. Homicide-Self-defense-un~~mm~ni~ated Threats. 
Where upon a trial for homicide the killing with a deadly weapon is 

shown while the deceased was advancing upon the prisoner, and self- 
defense is relied upon, and it smearing that a verdict of. manslaughter 
was rendered, evidently upon the idea that the prisoner used excessive 
force, the exclusion of evidence of uncommunicated threats is immaterial. 

2. Homicide-Trials-Character Witnesses-Specific Acts. 
Upon the trial of a white man for the homicide of a negro boy, it is 

incompetent to ask a witness in the prisoner's behalf whether some third 
person had not told the deceased that he would eventually be killed for his 
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impudence to white people; and it is also incompetent for  the prisoner, in 
endeavoring to  show the character of the deceased, to ask the witness in 
regard to special acts. 

APPEAL by defendant from Adnms, J., at January Term, 1913, of 
GASTON. 

Indictment for nkrder. The defendant was convicted of manslaugh- 
ter, and from the judgment of the court appeals. 

Attorney-Gemera1 Bickett and As&ta.nt Attorney-General Galvert for 
the Btate. 

Osborne, Gocke & Robinson, Mangum & Woltz f o ~  defendant. 

PER CURIAM. The defendant was indicted for the murder of Alex- 
ahder Sutton, a colored boy 17  years old, and was convicted of man- 
slaughter. All the evidence in this case tends to prove that the defendant 
killed the deceased by firing upon him with a pistol four or five times 
i n  succession, claiming that he acted in  self-defense, and that the de- 
ceased was advancing on him with a knife. 

There are only three assignments of error taken to the evidence, and 
none to the charge, which is not sent up with the record. - 

The first assignment of error is  taken to the exclusion of certain 
alleged uncommunicated threats against the defendant, made by the 

deceased about ten minutes before the homicide. 
(443) I t  is unnecessary to consider this assignment of error, as it is 

perfectly apparent from a perusal of all the evidence (and we 
understood i t  to be admitted upon the argument) that the only possible 
theory upon which the jury could have convicted the defendant of man- 
slaughter was upon that of excessive force, and that the killing of the 
deceased under all the circumstances by shooting four bullets into his 
body was unnecessary. That being so, the evidence, if erroneous, was 
harmless. 

The second assignment of error is to the ruling sustaining an objection 
by the State to the question, "Did you hear Mr. J. Flem Johnson tell 
that boy if he did not behave himself he would get killed, and stop being 
impudent to white people?" 

The opinion of J. Flem Johnson and his prognostication as to what 
would happen to the boy is utterly incompetent and irrelevant to  the 
issue tried in this case. 

The third assignment of error is taken to the exclusion of the question, 
referring to the decea'sed, "What did you see him do tending to show 
his reputation for being a dangerous man?" 
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This witness had testified that he was not acquainted with the de- 
ceased, and in  answer to a question, "Know his reputation for being 
anything dangerous?" had said, "No, sir;  just what I saw the boy do." 

I n  S. v. Hairston, 121 N. C., 582, the Court said: ('A party intro- 
ducing a witness as to character can only prove the general character of 
the person asked about. The witness on his own motion may say in 
what respect i t  is good or bad." 

I n  no case, either on direct examination or on cross-examination, can 
a' witness be asked to testify to particular acts. The limit of such evi- 
dence is testifying as to particular traits of character. The question here 
objected to seems to have been directed to an attempt to bring out testi- 
mony of some particular act of the deceased, which is not pernlissible. 
See, also, S. v. Wilson, 158 N. C., 599. 

Upon a careful examination of this record, we find no just ground to 
award another trial. 

The defendant is evidently indebted to the mercy of the jury, as well 
as to the leniency of the judge, that he has not received a severer 
sentence. 

No error. 

Cited: S. v. Reagan, 185 N.C. 713; S. v. O'NeaZ, 187 N.C. 24; S. v. 
LeFcvers, 221 N.C. 185. 





CASES 
ARGUED AXD DETERMINED I N  THE 

S U P R E M E  COURT 

NORTH CAROLINA 
AT RALEIGH. 

FALL TERM, 1914. 

S. R. B'OTVLlE & SON v. WHITLEY & WARlREN. 
(445) 

(Filed 16 September, 1914.) 

1. Tax Deeds-Requisites of Statute-Color of Title. 
The purchaser of lands a t  a sale for  taxes in  1898 who acquires a 

sheriff's deed therefor in 1899, without making the affidavit and giving 
the notice required by sees. 64 and 65, ch. 169, Laws 1887, has  only color 
of title to the lands under his tax deed. 

2. Sanxe--Possession-F'resun1ptions-Burden of Proof-Trials-Evidence. 
R. was  seized and possessed of certain lands, and lived thereon, until 

his death, with W. The latter received a tax deed from the sheriff to the 
lands, which operated only a s  color of title, and the two thereafter lived 
on the lands without change of attitude towards the possession, and after 
the death of R. his heirs a't law sued to remove the tax deed a s  a cloud 
upon the title to the lands. W. testified that upon receiving the tax deed 
he immediately entered into possession of the lands, cultivating it, eLc. 
Held, there is no presumptfon in law of adverse possession against a true 
paper title, and the burden of proof was on W. to show some act of ouster 
of R.. of which the evidence in this case is  iiisufficielvt. 

APPEAL by plaintiff f r o m  Ferguson,  J., a t  F e b r u a r y  Term, 1914, of 
BEAUFORT. 

W a r d  & Grimes for p la in t i f s .  (446) 
S m a l l ,  d l a c l e a n ,  Bragaw (6 R o d m a n  for defendants.  

CLARK, C. J. T h i s  k a n  action t o  remove a cloud f r o m  a title. In 
1898 I s a i a h  Rowe was seized a n d  possessed of the  t rac t  of  l a n d  i n  ques- 
tion. O n  1 May,  1898, t h e  l and  was sold f o r  taxes, and on 3 May, 1899, 
the  sheriff executed a deed therefor  to  t h e  defendant Warren.  Warren ,  
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however, failed to make the affidavit and to give the notice required by 
secs. 64 and 65, ch. 169, Laws 1897, and the court properly held that the 
tax deed was merely color of title. Warren was the nephew of Rowe, 
and was living with him on the land at  the time of the purchase, and 
Rowe continued to live on the land up to within some fifteen or twenty 
days of his death, in July, 1901, and this action was brought in January, 
1907. So that the defendant could not claim title under seven years 
adverse possession unless such adverse possession began before the death 
of Rowe. Rowe died intestate, leaving several heirs a t  law, of whom the 
defendant Warren was one. 

Warren testified that he "entered into possession of this land as soon 
a's he got the deed; that he went to farming on it, cutting rail timber 
and cultivating it and using i t  like any other property." I n  1905 War- 
ren sold a part of the land to the defendant Whitley. The plaintiffs 
purchased their interest from the other heirs at  law, who claimed to be 
cotenants with D. C. Warren, who inherited one-fourth interest in  the 
land, unless, as he claimed, he was entitled to the whole under his tax 
title. 

The tax title being merely color of title, for the reason above given, 
the burden was on Warren to show that he acquired the adverse pos- 
session prior to the death of Isaiah Rowe. I t  is true, he testified that 
he "entered into possession of the land," but his evidence is that Isaiah 
Rowe was then living on the land, as he had been for miany years 
previous, and that he continued there until a very few days of his 
death.' Warren did not show any act or assertion of adverse possession 
to Rowe, who remained on the land, and there is no evidence that he 

paid rent or otherwise acknowledged the title and possession of 
(447) D. C. Warren. There is no act of disseizin shown. From all that 

appears, both continued to live on the land as prior to said sale, 
without any change in the attitude of the parties to the possession. 
There is no evidence of the exclusive possession of Warren or any ac- 
knowledgment on the part of Rowe. 

The court, therefore, erred in  refusing the prayer, "There is no evi- 
dence in this case that any possession of D. C. Warren during the life of 
Isaiah Rowe was adverse to said Rowe." 

There was also error in refusing the prayer, "The law raises no pre- 
sumption to sustain a claim of title by way of adverse possession against 
a true paper title" (Monk v. Wilmington, 137 N. C., 322; Bland v. 
Beasley, 145 N. C., 168), and in refusing to charge, '(There is no evi- 
dence in this case that Isaiah Rowe, after the tax deed, paid any rent to 
D. C. Warren, or that he was recognized by Warren as Warren's tenant 
or that his possession until his death was that of D. C. Warren." 
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T h e  court  also refused to charge, a s  prayed, "In order t h a t  Warren's 
possession, a f t e r  get t ing h i s  t a x  deed, should become adverse t o  Rowe, 
who w a s  l iving on the  land, it mus t  appear  t o  the  satisfaction of the  
jury t h a t  W a r r e n  took s w h  possession a n d  performed such acts of 
occupancy a s  would have entitled Rowe to main ta in  a n  action of trespass 
in ejectment, o r  t h a t  Rowe attorned to W a r r e n  by doing such things or  
m a k i n g  such agreement a s  recognized himself a s  Warren's tenant." 
T h e r e  i s  e r r o r  i n  refusing this prayer. Indeed, there i s  n o  evidence to  
suppor t  such  allegations, a n d  t h e  court should have so told the jury. 

T h e  j u r y  found  t h a t  the  deed f r o m  W a r r e n  to Whi t ley  was a cloud 
upon  t h e  title of plaintiff, a n d  the  defendants d id  n o t  appeal. T h e  j u r y  
found,  however, aga ins t  t h e  plaintiffs a s  to  t h e  rest of the  land; and the  
instruct ion to t h e  j u r y  i n  regard thereto, as  pointed out,  mas 

E r r o r .  

Cited: Brown v. Brown, 168 N.C. 13; Lee 11. Pa,rlce~, 171 N.C. 150; 
8herrner v. Dobbins, 176 N.C. 549. 

N. S. McATEE v. BRANNING MANUFAUTURING COMPANY. 

(Filed 16 September, 1914.) 

1. Master and Servant-Safe Place to Work-Trials-Negligence-Ques- 
tions for Jury. 

The plaintiff was an employee of the defendant in its power-driven 
manufacturing plant, and was injured while endeavoring to lace a belt in 
the course of his emplo-ment, 011 account o'f his hand being caught by the 
belt and carried to the shafting. There mas evidence that the defendant 
furnished "blackjack" for the belt dressing, which was improper and 
would bwome very sticky, and that the plaintiff's hand, for that  reason, 
was caught by the belt, resulting in the injury; that hy thr  use of certain 
methods the belt could have been safely detached and laced in safety, and, 
also, that  the plaintiff properly availed himself thereof; that  the belt was 
old and worn and had broken several times on that day. Held, it was for 
the jury to determine whether the defendant had negligently failed in its 
duty to  the plaintiff by fnrnishing defective material for the belt dressing, 
and mhrther such was the proximate cause of the in.jury: and, also, 
whether the plaintiff should have previously reported the defective ma- 
terial to the defendant under the circumstances of this case. 

2. Master and SelvanGSafe Place to Work-Contributory Negligence-- 
Trials-Questions for Jury. 

I n  this case it is held that whether the plaintiff, employee of the 
defendant, selected an nilsafe way to do the work arising within the 
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scope of his employment when in the exercise of proper care a safe war  
was open to him, is a question of fact for the determination of the jury. 

3. Negligence-Contributory Negligence-Assumption of Risk - Trials - 
Burden of Proof. 

When assumption of risk and contributory negligence are relied on as 
defenses in an action to recover damages for a personal injury alleged 
to have been iiegligently inflicted on the plaintiff, the burden of proof of 
wch defenses is on the defendant; and under the circumstances of this 
case it is held that issues of fact thereon were raised, and properly left to 
the determinatiou of the jury. 

APPUL by defendant from B1erguso?z, J., at April Term, 1914, of 
TYRRELL. 

(449) This action was brought to recover damages for an injury to 
plaintiff's arm, requiring its amputation, which he alleges was 

caused by defendant's negligence. Plaintiff was employed by defendant, 
in its mill, to oil engines and maohinery and to assist in keeping the 
machinery belts and belting, and other things connected therewith, in 
proper order. At the time of the injury he was lacing a belt, which he 
had been ordered to do by his superior, 0. M. Spruill, who was the 
engineer. There was no one there to assist him, although when he spoke 
to Spruill about the condition of the belt, the latter promised to  come 
and help him. 

Section 5 of the complaint, which was admitted in  the answer, was 
put in evidence, and reads as follows : "In the mill, and as a part thereof, 
and used by the defendant company in manufacturing lumber, there was 
on 27 May, 1912, a lath mill operated from the main shaft, and there 
was also a belt running on said main shaft and onto a pulley beneath. 
The pulley operated a sprocket v~heel, and the wheel moved the dust 
chain, which used to convey the sawdust, trash, and refuse matter 
from the lath mill to another and larger conveyor of sawdust and trash 
to the boiler room, there to be used as fuel." 

Plaintiff alleged that the belt was old, worn, and split, which caused 
the edges to fray, and while he was lacing it his hand was caught or 
stuck in some blackjack, which was used as an oil to lubricate it. This 
dragged his hand and arm under the main shaft, jerking his hand off 
and stripping the arm to the shoulder of its flesh, leaving the bone 
entirely naked. 

There was evidence of an attempt by the defendant to compromise 
with him, but these negotiations failed. The evidence also tended to 
show that blackjack was not the proper thing to use for oiling, as it is 
very sticky. 
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Plaintiff testified, with respect to the proper kind of dressing for thc 
belt: "I had been using blackjack on that belt in attempting to oil i t ;  
that blackjack was put there for me to use. I do not know what black- 
jack is made of; when used on a belt i t  would accumulate on each side 
of the belt, and if you happened to get too much on it in warm weather, 
i t  would spread; blsckjack is a sticky, gummy substance; you 
have to keep it warm to use i t ;  they never had any regular belt (450) 
dl.essing in the mill, to be used, wbile I was there; every place 
I ever worked ? had used regular belt dressing; I ran a little coal mirle; 
we only used one bclt and used belt dressing on that. T have worked in 
one or two sawmills, aqd they used belt dressing; belt dressing is pliant 
and has a tendency to make the belt stick or cling; it produces enough 
friction to run the machine. This blackjack was placed on the steam 
chest of the hog engine, in  a small can with a paddle, for me or any one 
else t o  get to oil the machinery." 

H. Corwin, president of defendant company, testified: '(1 have a 
practical knowledge of machinery, especially with respect to belt dress- 
ing. The question of belt dressing is one that people are divided upon; 
in  our mill business, that is to say, personally, 1 was nowhere that I 
ever bought a particular dressing; never bought i t  for the Edenton mill 
or the Ahoskie mill. I didn't consider i t  necessary, although some 
others do. It is a divided question, and is controlled by the general 
manager. From what I can learn about this blackjack, it was a ma- 
terial that was furnished by the rubber oil people. I never heard of 
people using it on belts; i t  is, however, not unlike belt dressing. 1 have 
not examined that particular belt dressing, and don't know whether it is 
more sticky or less sticky." 

0. M. Spruill, defendant's witness, testified: "I said to McAtee, 'The 
main thing is to be careful and watch, and if there is anything that you 
do not understand, ask me.' When I got there the next morning his 
father-in-law and he had been there and oiled up. I didn't point out 
this particular machine that he was to work at. I don't know that the 
risk and hazard were explained to him. When 1 put a man there to 
work, I explain his duties to look after the belts, lubricate and oil them ; 
to  watch out and not get caught in  the belts. He  said that he had had 
experience in  mills. I had no conversation about this particular place 
where he got hurt. That day, before he was hurt, he passed by nir and 
said, 'Got a knife there?-the lacing has come out.' I handed him my 
knife; I don't know whether I told him I would be there 'prew~tly'  or 
not;  I saw the belt after he was hur t ;  i t  was not broken; that was the 
first time that it had been broken that morning, that I know 
o f ;  it was the lacing that was broken that time. Whoever saw (451) 

397 
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it first had the duty to put the lacing in. The lacing was of raw- 
hide. I know about blackjack and belt dressing. I have had experience 
with both as long as I have been a t  the mill. You have to heat black- 
jack; if you put on a little blackjack properly heated, it would cause 
the belt to stick; the belt dressing does the same thing; either blackjack 
o r  belt dressing does as well as the other. The machinery was new; this 
particular piece was new. I saw McAtee that night and asked him how 
it happened; he said: 'I caught it around the belt.' I carried him io the 
doctor's; I was not 'there when the doctor operated on him; he was not 
crying; he had a good nerve on him; I think he was the'most composed 
of the whole of us; he had more sense than all of us at the time. I t  was 
not necessary for Mr. McAtee to stand a t  this particular point all day; 
he went there and saw that something was the matter with the belt. I 
found his hand; the palm was on the shaft, between the shaft and the 
belt." 

Plaintiff testified that the belt had broken three times during that 
morning, and was in very bad condition. He  further said: "I went in 
where Mr. Spruill was, to get the lacing and punch. I said, 'Let me 
have your knife, Mony; that belt is broken again.' He  said, 'Go ahead 
and be at  work on i t ;  I want to see John about something; I will be in 
in  a few minutes to help you.' That is all the direction he gave me; I 
had fixed i t  many a time; I nerer laced belts until I went there; I had 
fixed belts before-had done it twice that morning; I thought I knew 
how to do it. I knew a little something about the danger of machinery. 
Mr. Spruill gave me orders to go there and fix i t ;  tihat conversation was 
the only one that occurred that morning; the belt was split in the center, 
and the effect of the splitting made the sides ravel, and the splitting 
made it weaker, made the  holes break, on account of the raveling; it 
didn't ravel i n  the center and it didn't ravel on the side that was not 
split. There was no other oil, or other dressing of any sort, in that mill." 

There was evidence that the lacing could have been done safely by 
manipulating the idler or tightener-lifting or pulling it up- 

(452) and plaintiff stated that he pushed back the idler. He  also 
testified: "It caught my finger between the sticky stuff and the 

belt. My finger would not have been caught by the belt and slhaft if 
there hadn't been any sticky stuff there. The sticky stuff was not 
enough to hold my hand without the assistance of the belt, but if you 
have your hand in that and then touoh the belt, it will hold yonr hand." 

Charles Brush, defendant's witness, testified: "In order to lace the 
belt with safety, the first thing to do is to reliere the idler, the next 
thing is to take the belt off the pulley; when you have done that, you 
can then lace the belt without danger. There are two things: first, to 
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reliwe the belt, you put the belt off the pulley wheel; wherever the belt 
may be broken, you pull i t  down to you; there is nothing about that 
place in the mill where McAtee was at work to produce that condition, 
except by the idler being thrown on the belt after the pulley was on the 
wheel. Where I work original belt dressing is used. I have worked at 
Magnolia Mill and have seen it uaed generally, going through mills and 
seeing it. Belt dressing is generally used. Belt dressing is sticky; not 
quite as sticky as blackjack." 

There was other e~~idence tending to support the contentions of the 
respective parties. 

The court charged the jury, among other things, as follows: 
"The burden is on the plaintiff to satisfy the jury by the greater 

weight of evidence that he was injured by the negligence of the de- 
fendant, that is, that the defendant was negligent in performing its duty 
towards the plaintiff, and that such negligence was the proximate cause 
of the injury; so that it becomes necessary for you to ascertain the duty 
the defendant owed the plaintiff. I t  is the duty of the employer to 
provide a reasonably safe place for his employee to work, and reason- 
ably safe appliances with which to do the work required of him. There 
is a corresponding duty devolving upon the plaintiff, who is required to 
go about his work in  a reasonably safe and careful manner, so as to save 
himself from injury, and so as not to injure the property of his em- 
ployer. H e  is required to do his work as a prudent man would, being 
reasonably careful not to get injured. The burden is on the 
defendant on the second and third issues to satisfy you by the (453) 
greater weight of evidence-not beyond a reasonable doubt or to 
your full satisfaction, as in criminal cases. Tlhat rule does not apply tg 
civil cases. Civil cases are tried upon the weight of the testimony. It 
is the duty of the defendant to satisfy you by the greater weight of the 
evidence that the plaintiff assumed the risk incident to the employment, 
and that he knew the conditions, and that he chose to work on under 
those conditions as they appeared and were known to him. 

"According to the plaintiff's complaint filed in  this cause, plaintiff 
alleges that his duties were to oil the engine and machinery and to keep 
the machinery, belting, etc., in order, and to do such work as he was 
called upon to do towards keeping the machinery running. Now, if the 
plaintiff failed in any way to perform the duties required of him, and 
such failure was the proximate cause of the hurt and injury which came 
to him, then i t  is the duty of the jury to answer tjhe first issue 'NO' and 
the second issue 'Yes.' 

'(If he failed to perform the duty which was required of him, even if 
they failed to furnish him proper material, you would answer it 'Yes,' 
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if you find that that failure was the proximate cause of the injury, 
although you might find that the defendant was negligent. 

"It was the plaintiff's duty, while in the position occupied by him, if 
he discovered any defects in the machinery under his charge, or in the 
belts, belt dressing, or other appliances connected therewith, which 
should be remedied, to notify the defendant thereof, in order that the 
same might be supplied, and if he failed to do so, and from such failure 
the injury which he suffered came to him as the proximate cause there- 
of, then it is the duty of the jury to answer the second issue 'Yes.' 

"If the jury shall find from the greater weight of the evidence that 
i t  was the plaintiff's duty to keep the belts, especially in the lathe de- 
partment, in good condition and order, and the plaintiff failed to keep 
the same in proper condition and order, and the jury shall find that 
such failure was the proximate cause of the plaintiff's hurt, then the 

jury should answer the second issue 'Yes.' 
(454) "If, when the plaintiff undertook to lace the belting, there was 

a safe way by which he could have done the same, and, instead of 
following the safe way, he adopted an unsafe way of his own accord, 
and as a result of the same, and as the proximate cause thereof, the 
injury complained of happened, then it will be the duty of the jury to 
answer the first issue 'No' and the second issue 'Yes.' 

"There is a rule of law that where the employee has a safe and an 
unsafe way to do his work, if he undertakes to do it in an unsafe way, 
i t  is his misfortune and his employer is not responsible for the conse- 
quence; but in order for that rule to prevail, there must be a safe and 
unsafe way to perform the particular work which was required of the 
employee. I f  the material called blackjack was unsuited and dangerous 
to use upon the belt, and the plaintiff knew this, and then continued 
using the same without notifying the defendant thereof, and failed to 
make any request or demand to supply suitable and safe material, then 
I charge you that he assumed the risk if he did the work knowing the 
material was unsafe, if i t  was unsafe." 

The court further charged the jury as to the legal duty of the de- 
fendant to the plaintiff and of the plaintiff to himself and the defendant, 
stating the general rule as to the master's duty to exercise ordinary care 
to furnish his servant a reasonably safe place in which to do his work 
and reasonably safe appliances and materials with which to do it, and 
as to the servant's duty to exercise corresponding care for his own safety. 

The jury returned the following verdict: 
"1. Was the plaintiff injured by the negligence of the defendant, as 

alleged ? Answer : Yes. 
"2. Did the plaintiff by his own negligence contribute to his injury, 

as alleged ? Answer : NO. 
400 
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"3. Did the plaintiff by his employment assume the risk, as alleged? 
Answer: No. 

"4. What damage, if any, is plaintiff entitled to recover of the de- 
fendant 2 Answer : $3,750." 

Judgment was entered thereon for the plaintiff, from which defendant 
appealed, and assigned the following errors: That the court 
refused to grant the motion to nonsuit or to instruct the jury, as (455) 
requested, first, that upon the whole evidence the jury should 
answer the first issue "No" and the second issue "Yes," and, second, 
that even upon plaintiff's own testimony they should answer the issues 
the same way. 

Mark Majette and Ward & Thompson f o r  plaintif. 
Pruden di Pmiden, S. B. Shepherd, T. Fl. VToodley, and I. M .  Xeekins 

f o r  defendant. 

WALKER, J. I n  stating the case as above we have selected those por- 
tions of the testimony which tend to establish the defense and to over- 
throw the case of the plaintiff, although the invariable rule is, upon a 
motion to nonsuit or its equivalent, a request for a peremptory instruc- 
tion to find for the defendant, to reject such evidence and consider only 
that which makes for the plaintiff and tends to sustain his cause of 
action. Hodges v. Wilson, 165 N. C., 323. But in  no view of the evi- 
dence and the charge of the court do we see anything except a pure 
question of fact for the jury. There certainly was evidence to show that 
the defendant had been negligent in furnishing the blackjack for oiling 
the belt, instead of the ordinary belt dressing, and that this failure of 
duty on its part was the proximate cause of the injury, even though it 
may have combined with some other cause. I f  the plaintiff's testimony 
is accepted as stating the real facts, the defendant was negligent in this 
respect, and thereby caused the plaintiff to lose his arm after i t  had been 
horribly mangled. The charge was in  exact accordance with the law as 
to the legal duty of each of the parties. I t  was well conceived, care- 
fully prepared, and clearly delivered, and fully covered every phase of 
the case. I t  leaves the impression %hat the learned judge who presided 
was absolutely and unqualifiedly fair and just t o  the defendant, omitting 
nothing that could possibly aid the jury in giving intelligent considera- 
tion to its contentions. I f  either party has any right to complain of the 
oharge, it is not the defendant, though there is no room for any criticism 
by either of them. 

The evidence bore strongly against the defendant, even some of (456) 
ite own heing unfavorable to  it. 
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The duty of the master to furnish a reasonably safe place for the 
servant, while at his work, has been so frequently stated as scarcely to 
need repetition here. The latest expression of the Court upon this sub- 
ject in Ammons 6. Xanufacturing Co., 165 N. C., 449, is as follcm7s: 

"It is established by repeated adjudications in this State bhat an 
employer of labor, in the exercise of reasonable care, must provide for 
his employees a safe place to do their work and supply them with ma- 
chinery, implements, and appliances (reasonably) safe and suitable for 
the work in which they are engaged, and to keep such implements, etc., 
in  safe condition as far as this can be done by the exercise of proper 
care and supervision," citing Piigforcl I.?. R. B., 160 N. C., 93, and other 
recent cases. 

There was evidence that blackjack was sticky and not the proper 
material for oiling, and on account thereof plaintiff's hand was caught 
in i t  and injured by the belt and shafting. The negligence of defendant 
consisted in furnishing defectire material and an old and worn belt which 
was in such a bad condition that it had broken three times in one 
morning. 

Negligence should not be declared by the court as matter of law, 
where more than one inference may legitinlately be drawn from it, or 
where two fair-minded persons of equal intelligence may differ in regard 
to it and form different conclusions of fact, one of which inferences or 
conclusions is favorable to the plaintiff. Alexander v. Statesville, 165 
K. C., 527, citing Rumsbottom v. R. R., 138 K. C., 38; Gmves v. R. R., 
136 K. C., 3 ;  Russell c. R. R., 118 N. C., 1112; Spruill v. Ifisurance 
Co., 120 N. C., 141. 

Whether plaintiff should have reported the bad quality of the ma- 
terial supplied for oiling to the master depends sonlevhat upoil his own 
knowledge of it, and also upon the master's existing knowledge. I n  the 
state of the evidence, the jury may  ell have found that the master 
knew more about i t  than his servant. The president of the defendant 
himself seems to h n e  entertained some doubt as to its adaptability for 

the purpose of oiling the belt. 
(457) Whether the plaintiff selected a safe way to do his 71-ork, in 

the exercise of proper care, 1%-hen two ways TTere open to him for 
the purpose, one safe and the other dangerous, was manifestly a ques- 
tion for the jury, as was also the question whether the bad quality of 
the belt dressing furnished by defendant was the proximate cause of the 
injury. I t  is true that no cause of action can arise by reason of a negli- 
gent default, unless there is some breach of a legal duty which leads to 
the result in continuous and natural sequence, and ~ ~ h i c h  a person of 
ordinary prudence could foresee mould naturally and prohabIy ensue. 
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Brewster v. Elizabeth City, 137 N. C., 392; Blevins v. Cotton Mills, 150 
N. C., 500; Rambottom v. R. R., supra. There must be cause and effect 
-a breach of a legal duty and resultant injury, with causal connection 
between the two, so that the one flows directly from the other; but it is 
for the jury to say how this is, and whether this relation which the law 
requires between the alleged cause and the damage really existed, unless 
both in the case of the negligence and its proximity to the consequent 
injury the facts so appear that there can be but one opinion or conclu- 
sion with regard to it, in the minds of two equally intelligent persons; 
and that is not the Ease here, but the contrary. HarveZ1 v. L u m b e ~  Go., 
154 N. C., 262. 

From the description given by plaintiff of the blackjack, viz., "it was 
sticky as tar," the jury might reasonably infer that it was dangerous to 
one handling a rapidly moving belt and using it for oiling or dressing 
purposes, and there was evidence for the plaintiff which clearly war- 
ranted the conclusion that this sticky blackjack proximately caused the 
injury. I t  would be useless to prolong the discussion. The burden was 
upon the defendant as to contributory negligence and assumption of risk, 
and there was ample evidence to support the finding of the jury upon 
those issues. We cannot say, as matter of law, that the evidence showed 
the risk and danger of using the blackjack to be so obvious that a 
reasonably prudent man would not, under like circumstances, have under- 
taken to do the particular work, and this question, therefore, was 
properly left to the jury. Lloyd v. Wanes, 126 N.  C., 359; Bmith v. 
Buker, L. R. App. Cases, 891. I n  the case last cited, Lord 
flabb?iry said: "In order to defeat a plaintiff's right to recover (458) 
by the maxim relied on (volenti non jil, injuria, anglice, 'assump- 
tion of risk'), the jury ought to be able to affirm that he consented to 
the particular thing being done which would involve the risk, and con- 
sented to take the risk upon himself.'' The present Chief Justice, com- 
menting on this passage in Lloyd v. Hunes, supra, said: "The distinc- 
tion is wide between mere 'knowledge of the danger' and 'voluntary 
assumption of the risk.' Besides, 'assumption of risk' is a matter of 
defense, analogous to and, indeed, embraced in the defense of (con- 
tributory negligence' (Rittenhouse v. R. R., 120 N. C., 544), and i t  is 
an error to direct a nonsuit. Qox v. R. R., 123 N. C., 604. The jury, as 
Lord Halsbury says, must pass upon the question whether the employee 
voluntarily assumed the risk. It is not enough to show merely that he 
worked on, knowing the danger." 

The charge of the court was a clear and correct statement of the 
principles of law applicable to the facts as the jury might find them from 
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t h e  evidence, a n d  the motion f o r  a nonsuit a n d  t h e  requests fo r  instruc- 
tions were properly denied. 

No error. 

Cited: Lynch v. Veneer Co., 169 N.C. 172; Ridge v. High Point, I76 
N.C. 425; Gaither v. Clement, 183 N.C. 456; Fmeman v. Ramsey, 189 
N.C. 797; Riggs v. Mfg. Co., 190 N.C. 258; Bennett v. Powers, 192 
N.C. 603; Griggs v. Sears, Roebuck & Co., 218 N.C. 168; Conley v. 
Pearce-Young-Angel Co., 224 N.C. 214. 

W. G. UNDERWOOD v. OOBURN MOTOR CAR COMPAKY. 

(Filed 16 September, 1914.) 

1. Vendor and Purchaser-Contracts-Warranties - Trials - Evidence  
Questions for Jury. 

Representations made by the vendor in the sale of a n  automabile, that  
it  was durable, reliable, first-class in workmanship and material, was well 
made, and suitable for the mads upon which the vendee would use i t ;  
that  it  would run a certain distance on 1 gallon of gasoline, and was 
better than a certain other car, a re  evidence of a n  express warranty d 
the car consequently purchased. 

2. Same--Consideration. 
Warranties made by the vendor of a n  article af ter  the contract of sale 

has been completed a r e  unenforcible for the want of consideration; but 
in this case the evidence was contradictory on the cluestion of whether 
the warranty was  contemporaneously made with the sale, and was prop- 
erly left to the determination of the jury, under a correct charge from 
the oourt. 

3. Vendor and Purchaser-Contracts-Warranties-Measme of Damages. 
Damages for  the  breach of warranty in the sale of an article-in this 

case, an automobile--are measured by the difference in  the value of the 
ca r  a s  it was represented and warranted to be and a s  i t  really was a t  the 
time of i ts  purchase, with such special damages a s  the vendee incurred, 
a t  the request of the vendor, to ascertain if i t  could not be made to come 
up  to the representation. 

(459) APPEAL b y  defendant f r o m  Ferguson, J., a t  J a n u a r y  Term, 
1914, of PERQUIMANS. 

T h i s  is  a civil action t r ied upon  these issues: 
1. Did the  defendant  w a r r a n t  t h e  car,  as  alleged? Answer:  Yes. 
2. I f  so, was said c a r  a s  war ran ted?  Answer:  No.  
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3. What damage, if any, is the plaintiff entitled to recover ? Answer : 
Five hundred dollars ($500). 

From the judgment rendered, the defendant appealed. 

Charles Whedbee, P. W.  NcMullen and Aydlett & Simpson f o ~  
plaintif. 

J. S. McNider and Ehringhaus & S,mall for defendant. 

BROWN, J. This action is brought to recover damages from the 
defendant for an alleged breach of warranty in the sale of an E. M. F. 
car. The plaintiff alleged that at  the time of and as an inducement to 
the purchase of the car the defendant warranted the same, as alleged in 
the complaint. The defendant denied that i t  warranted the car, and 
alleged that, if i t  did, the warranty was made after the sale without 
consideration and was nudurn pactum. 

There are a number of exceptions set out in the record, which we will 
not consider seriatim. The several assignments of error present three 
matters for consideration: First, was there a warranty? Second, was 
the warranty void? and, Third, the measure of damages recowr- 
able. 

An express warranty is defined in 35 Cyc., page 366 : "When (460) 
the seller makes affirmation with respect to the article to be sold, 
pending the treaty of sale, upon which i t  is intended that the buyer 
shall rely in making the purchase." Or, as stated in  Pemberton v. Dean, 
88 Minn., 60: "A warranty consists in representations and statement of 
and concerning conditions and quality of personal property, the subject 
of sale, made by the person making the sale to 7nduce and bring it 
about." 

We think that there is abundant evidence of an express warranty, if 
the testimony of the plaintiff is to be believed. He  testified that he went 
to the defendant's place in  Norfolk and saw Mr. Coburn, who showed 
him an E. M. F. car. Coburn told him that i t  was durable and reliable, 
first-class in workmanship and material and well made. 

Coburn said that if the plaintiff bought, he would guarantee the car 
to be satisfactory in every respect; that i t  was particularly adapted for 
roads such as we have in this country;' and that 1 gallon of gasoline 
would run the car 15 miles; that it was a better car than one called the 
"IZambler." 

We think that this evidence, which seems to h a ~ ~ e  been believed by the 
jury, establishes an express warranty. The language used leaves very 
little for implication or construction. Lewis v. Rountree, 78 N.  C., 323; 
Reiger v. Worth, 130 N. C., 268. 
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Second, it is contended by the defendant that the warranty in question 
was made without consideration, because i t  was made, as the defendant 
contends, after a complete contract of sale had been concluded between 
the plaintiff and the defendant. I t  is undoubtedly true that a warranty 
made after the contract of sale is complete is inoperative unless there is 
a new consideration to support it. I t  is well settled that the statements 
relied upon as a warranty must be made contemporaneously with and 
as a part of t,he contract of sale. 35 Cyc., 373; McDugald v. HcFadyin, 
51 N. C., 89. 

We think this question was very fully, clearly, and correctly sub- 
mitted to the jury by his Honor as a question of fact as to when the 
alleged warranty was made. I t  is true, as contended by the defendant, 

that there was some correspondence between the plaintiff and the 
(461) defendant, looking to the purchase of an  automobile, but the 

automobile had not been delivered, the plaintiff had not seen it, 
and no payment had been made on it. It cannot be said, in view of all 
of the evidence, that there was a completed contract of sale and that 
the alleged warranty was made after it had been completed, and, there- 
fore, without any consideration. 

According to the plaintiff's own testimony, the warranty was given by 
the president of the defendant and in the very inception of the transac- 
tion. The plaintiff testified that the "first conversation or dealing which 
I had, looking to the purchase of this car, I had with Mr. Coburn, who 
was president of the defendant company, and the other transaction 
relative to the purchase of this car from the defendant I had with Mr. 
Coburn personally. At the first of this transaction I went to Mr. Co- 
burn's place in  Norfblk and saw Mr. Coburn and looked at an E. M. F. 
car." 

Then the witness goes on to testify, as hereinbefore set out, as to 
what took place between him and Mr. Coburn in respect to the war- 
ranty. The witness further testifies that "On the strength of his per- 
suasion, I bought the car. I paid him a check for $100 to close the 
bargain and gave i t  to him pensonally. I did not send the check to him 
for this $100. I had not seen the car which I bought, but saw one of 
the same kind in the shop. The price I paid for the car, with the fix- 
tures, was $1,407.40. I afterwards sent hirn a oheck for $1,307.40." 
That  this testimony, taken to be true, makes out a clear case of a 
contemporaneous warranty as a part of the sale transaction scarcely 
admits of a doubt. 

Third, i t  is contended by the defendant his Honor made a number 
of errors in his charge upon the question of damage. There is abundant 
evidence introduced on the part of the plaintiff that the car was not first- 
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class in  workmanship or material and was not well made. According to 
the plaintiff's testimony, the car was exceedingly defective and almost 
worthless. 

The evidence also shows that the plaintiff made complaint to the 
defendant at  once. His Honor charged the jury that the measure of 
damages ~ ~ o u l d  be the difference in the value of the car as i t  was 
r~presented and warranted to be and as the jury shall find i t  was (462) 
at  the time of the purchase. This is in accordance with all the 
decisions. I n  the absence of special circumstances, the measure of dam- 
ages for breach of warranty as to the quality or capacity of machinery 
sold is the difference between the contract price and the actual value, 
with such special damages which were in  contemplation of the parties. 
Critcher v. Porter, 135 N. C., 543; Rester v. Miller, 119 N. C., 475; 
Mfg. Co. v. Gray, 126 N. C., 308. 

His  Honor further charged the jury that the plaintiff would be 
entitled to some special damages, viz., any extra expense in having re- 
pairs done on the car which the plaintiff was induced to have done at  
the instance and request of the defendant, to see if the car could not be 
made to come up to the guarantee. We think his Honor was correct in 
that charge and properly limited the special damages to such expenses 
and repairs as the plaintiff was induced to incur by reason of the 
representations of the defendant. Rester v. Miller, supra. 

Upon a review of the whole record, we find 
No error. 

Cited: Foovey v. Sugar Go., 191 N.C. 726; Troitzrilo v. Goodman, 225 
N.C. 413, 414. 

TRUSTEEIS O F  THE NOlRMAL SCHOOL OlF ELIZABETH CITY v. STATE 
BOARD O F  EDUCATION AND BOARD O F  TRUSTEES O F  COLORED 
STL4TE NORMAL SCHOOL O F  ELIZABETH CITY. 

(Filed 16 September, 1914.) 

needs and Conveyances-FVaud-Tpla1s-Evidence-Nonsuit - Principal 
and Agent-Schools. 

The plaintiff school trustees having acquired certain real estate by deed 
for  permanent stchool purposes f o r  freedmen and children, irrespective of 
color, conducted a school thereon, with one of their number, their swre- 
tam, in charge, and when the buildings became inadequate for want of 
repair, and there being no available funds, the secretary applied f o r  aid 
to the State Board of Education through its local board of managers, was 
informed that to receive aid for  permanent improvements it was necessary 



I N  T H E  S U P R E M E  COURT. [I66 

for the title to the property to be in the State, which ultimately resulted 
in a deed from the plaintiff trustees to the defendant, the State Board of 
Education, reciting that it was to be held for the purposes of education of 
the colored youths, etc., whereupon this defendant expended $1,000 in 
permanent improvements. Thereafter, these buildings becoming again 
inadequate, this defendant procured about 23 acres of other lands, erected 
buildings thereon a t  a cost of $32,000 and therein conducted a satisfactory 
colored normal school for the colored race, and proposed to sell the lands 
acquired from the plaintiffs and use the proceeds to help pay for the 
property thus acquired. This action is brought to set aside the plaintiff's 
deed and enjoin the sale of the lands, on the ground that the plaintiff's 
secretary had fraudulently represented to some of the plaintiff trustees, 
illiterate men, that the deed was only a lease of the lands, etc. m e r e  
was no evidence that: the defendants knew of or participated in the fraud, 
and it is held that a judgment of nonsuit upon the evidence should have 
been granted, there being no sufficient evidence to show that the plaintiff's 
secretary was acting as the defendant's agent in the transaction, !but only 
as the agent for his cotrustees, who executed the deed. 

(463) APPEAL by defendant from Ferguson, J., at  March Term, 1914, 
of PASQUOTANK. 

Civil action to set aside a deed on the ground of fraud and to restrain 
a sale of property thereunder. 

Plaintiffs alleged tha t  they were induced to convey certain property in  
Elizabeth City t o  defendants by the false representations of one P. W. 
Moore, a member and secretary of plaintiff board, said Moore acting in  
the  matter a s  agent of defendants; the deed in  question being as  follows : 

'(This deed, made this 5 August, 1905, by James E. Brown, Elisha 
Overton, Robert Rowe, A. L. Hawkins, Charles Norfleet, Charles Har -  
vey, Dr. G. W. Cardwell, P. W. Moore, and W. B. Butler, trustees of 
the Colored Normal School of Elizabeth City, N. C., parties of the first 
part, to the State Board of Education of North Carolina, par ty  of the 
second part, witnesseth : 

"That whereas, by deed dated 11 July, 1870, executed by George D. 
Poole, trustee, t o  T. W. Cardoza et  al., trustees of the Colored Normal 
School, and their successors in office forever, for permanent school 

purposes for freedmen and children irrespective of color, said 
(464) deed duly recorded in  Deed Book P. P., page 217, i n  the o5ce of 

the register of deeds of Pasquotank County, conveying the here- 
inafter described tract or parcel of land; and whereas the said property 
is  insufficient i n  value and quantity to support or maintain a school, and 
the said trustees cannot, therefore, carry out the purposes of said trust ;  
and whereas the State of North Carolina has been aiding in  conducing a 
normal school on said property, and purposes to further aid the educa- 
tion of the colored race by establishing a permanent colored normal 
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school in or near Elizabeth City, N. C., for the education of the colored 
youth of Elizabeth City and surrounding territory; and whereas, at a 
regular meeting of the board of trustees of the property above referred 
to it  was decided that the said board could best carry out the trust afore- 
said by conveying the hereinafter described lot or parcel of land to the 
State Board of Education : 

"Now, therefore, in consideration of the premises and the further sum 
of $5 in hand paid by the party of the second part to the parties of the 
first part, the receipt whereof is hereby acknowledged, the said parties 
of the first part have this day bargained, sold, and conveyed unto the 
party of the second part, its successors and assigns, the following 
described tract or lot of land, situate in the State and county aforesaid 
and in the town of Elizabeth City, and bounded as follows: Situate on 
the east side of Shannon Street and fronting on said street about 123 or 
125 feet, and bounded on the south by Brown Street, on the east by lot 
of Minerva Martin, and on the north by lot of Isaac Leigh, said lot 
being about 165 feet deep. 

"To have and to hold the said tract or parcel of land, together with all 
the privileges, improvements, and appurtenances thereto belonging or in 
any wise appertaining, to the said State Board of Education of the State 
of North Carolina, its successors and assigns, in fee simple, with the 
understanding that the property or the proceeds from the sale of the 
same shall be devoted by the said party of the second part towards the 
permanent establishment of a colored normal school in or near Eliqabeth 
City. I n  testimony, etc." 

Motions of nonsuit, formally entered by defendants, were over- (465) 
ruled, and defendants excepted. 

The jury rendered the following verdict: 
"1. Are the signatures of A. L. Hawkins and Elisha Overton or 

either of them forgeries? Answer: NO. 
''2. Were the signatures of the grantors to the writing in question 

procured by the fraud and misrepresentation of P. W. Moore? Answer: 
Yes. 

"3. Was P. W. Moore the agent of the defendants or their board of 
local managers? Answer : Yes." 

Judgment on the verdict for  lai in tiff, and defendants excepted and 
appealed. 

Isaac M. Meek& for plaintiff. 
Attorney-Cfenmal Bickett, Assktant Attmey-General Calvert, Walter 

L. Gohoon, and Thomas J .  Markham for defendands. 
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HOKE, J. On the hearing it was made to appear that plaintiffs, 
"Board of Trustees for the Normal School in Elizabeth City, N. C.," 
had been the owners of a piece of property in  said city, under a deed 
conveying same to ('them and their successom, to their use in fee simple 
forever, for permanent school purposes for freedmen and children, ir- 
respective of color, etc.," and a school for colored people had been con- 
ducted for some years on said property by P. W. Moore, a member of 
plaintiff board and its secretary; that the building being insufficient and 
having become very much dilapidated, i t  became necessary to have same 
restored and repaired, and, there being no funds available for the pur- 
pose, P. W. Moore, trustee and secretary, applied for aid to the State 
Board of Education through its local board of managers in  Elizabeth 
City. The Board of Education stated that they were not authorized to 
advance money for the permanent improvement of property unless the 
title was in the State, and thereupon P. W. Moore, having consulted 
with his associates, they, in August, 1905, executed the deed in question, 
intrusted same for delivery to P. W. Moore, and he delivered i t  to de- 

fendants. Thereupon the defendants entered into possession; 
(466) expended amount of $1,000 in repairing and improving property, 

and had a school for the colored race conducted thereon for six 
or seven years, when, the buildings having again become inadequate, the 
Board of Education procured about 23 acres of land, just out of the city 
limits, erected suitable buildings thereon, at  a cost of $32,000 or more, 
and are conducting a normal school for the colored race upon the latter 
property, in all respects satisfactory, so far as the evidence shows. 

The board then advertised the old lot and building for sale, the pro- 
ceeds to be used in part payment of the expense of the pregent enterprise, 
when this action was instituted, as stated, to prevent the sale and to set 
aside the deed on the ground of fraudulent representations on the part of 
P. W. Moore by which his cotrustees were induced to sign the deed. 

I t  i s  not claimed or suggested that there was any fraud on the part of 
the State Board of Education or its board of local managers or any one 
of them, or knowledge or noitice of any facts tending to establish such 
fraud; but there was evidence offered on part  of plaintiffs that some of 
them could neither read nor write, and that they were induced to execute 
said deed in  its present form by representations of Moore, at  the time, 
that the instrument was, in effect, a lease passing the property to the 
defendants only so long as a school for the colored race was being con- 
ducted thereon; and i t  i s  insisted for  plaintiffs that Moore was acting 
in this matter for defendants, and that their title, so acquired, may be 
impeached by reason of his misconduct. 
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I t  is a well recognized principle with us that one may not acquire and 
hold property by the fraud of his agent and avoid responsiblility for the 
agent's acts (Sprunt v. May, 156 N. C., 388, and authorities cited) ; and, 
in restricted instances, i t  seems the position is allowed to prevail in  
cases of double agency when good faith is clearly shown and both prin- 
cipals are fully aware of the clircumstances. Mechern on Agency, see. 67; 
Tiffany on Agency, p. 418. But, on careful consideration of the facts in 
evidence, the Court is of opinion that there is no testimony worthy of 
consideration by the jury that, in procuring the deed, P. W. 
Noore acted as agent of defendants within the meaning of the (467) 
principle referred to. The testimony tends to show that this entire 
effort was to procure the benefits of a colored normal s~hool  for the 
inhabitants of Elizabeth City and its vicinity, and that has been 
accomplished. At an expenditure of $32,000, and more, the State has 
established such a school near the limits of the city, and the same, as 
stated, is properly placed and is being satisfactorily conducted. And 
while Mr. Lamb, a member of the local board of managers, testifies, in 
effect, that as he: understood, the witness Moore was acting for both 
boards, a perusal of his and the entire testimony makes it clear that, so 
far as these defendants were concerned, Moore was only acting for them, 
if at  all, in  a ministerial capacity, that is, to bring them the deed when 
it was executed, and that defendants throughout dealt with him and 
intended to deal with him only as a grantor in  the deed and coijwner of 
the property with the plaintiffs, and, in our opinion, the only inference 
permissible from this evidence is that, in procuring the execution of the 
deed in question and as to defendants, the grantor, Moore, must be con- 
sidered the agent of his cotrustees, and they having executed the deed in 
its present form and intrusted it to him for delivery, the defendants 
being entirely ignorant of any fraud or misrepresentations, the case 
calls rather for application of the principle that "Whenever one of two 
innocent persons must suffer by the act of a third, he who has enabled 
such third person to occasion the loss must sustain it." Bowers v. Lum- 
ber Qo., 152 N. C., 604 and 607; Rollins a. Ebbs, 138 N. C., 140; R. R. 
v. Kitchen, 91 1. C., 39; Duir v. U n i t ~ d  Sfates, 83 U. S., 1 ;  Butler v. 
U. 8., 88 U. S., 272. 

On the record as now presented we think the motion of nonsuit by 
defendants should have been sustained, and i t  is so ordered. 

Reversed. 
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(468) 
J. S. JOHNISON v. BOIARD O F  EDITCATION O F  WILSOIN COUNTY. 

(Filed 16 September, 1914.) 

1. Schools--Colored Race-Negro Blood-Constitutional Law. 
Our Constitution, Art. IX, see. 2, requiring that the General Assenibly 

provide for a "general and uniform system of public schools," etc., and 
that "the children of the white race and the children of the colored race 
shall be taught in separate public schools, but tfiat there shall be no dis- 
crimination in favor of o r  to the prejudice of either race," gives authority 
to the Legislature to declare what shall be considered a "white child" o r  a 
"colored child"; and Revisal, sec. 4086, prohibiting a child "with negro 
Mood in his veins, however remote the strain," from attending a school 
for the white race, is constitutional and valid. Art. XIV, sec. 8, of the 
Constitution, relating to marriages between the races, has no application. 

2. Constitutional Law-Power of This Court to Declare Legislative Acts 
Unconstitutional. 

The courts may declare an act of the Legislature unconstitutional, but 
the power should be exercised sparingly and only in those cases where 
the conflict between the act and the Constitution is very clear and beyond 
any reasonable doubt, and the two cannot be reconciled. 

CLARK, C. J., concurs in result. 

APPEAL by defendant from Bond, J., at February Term, 1914, of 
WILSON. 

This action was brought by the plaintiff for a mandamus to compel 
defendant bo admit to the proper public school of said county for the 
white race his four children, who are of school age. He  alleged that 
his oldest child, Arthur Johnson, attended school for two days, when he 
was refused further admission to and attendance, ax a pupil, at the 
school. R e  thereupon made a demand upon the defendant for the 
admission of all his children to the proper public school of the county 
for the white race, and that defendant refused to comply with the said 
demand. He  further alleged that he was lawfully married and the chil- 
dren, in whose behalf he made the demand upon the defendant, are the 

lawful issue of the union. 
(469) The essential allegations of the complaint were virtually ad- 

mitted i n  the answer, except the ninth, in which it is alleged that 
the plaintiff's children are entitled to admission to the schools for the 
white race, which is denied, and it ie averred in the answer that said 
children are not entitled to attend the public schools for the white race, 
for the reason that they have negro blood in their veins. The presiding 
judge at  the hearing of the application for the writ of mandamus 
entered the following judgment: 
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"This cause coming on to be heard, all parties being regularly before 
the court, both sides being represented by counsel, and in addition to the 
facts admitted in the answer, the following specific fact is admitted, to- 
wit: That each of said four minor children have a slight mixture of 
negro blood, the same being less in each child than one-sixteenth; and 
this hearing being had on 10 February, to which time it had been con- 
tinued by consent : 

"It is, therefore, on the admissions in the answer, coupled with the 
admissions above referred to, ordered, adjudged, and decreed as follows: 
That each of said children is entitled to attend the school for white chil- 
dren designated in the complaint, or any other school for white children 
in any other district in which said children or either of them may here- 
after live; and the defendant board is hereby ordered and directed to 
allow all of said children all privileges with reference to said school which 
belong and appertain in any way to the white children of said school 
district. 

"It is further adjudged that the plaintiffs recover of the defendant 
the costs of this proceeding, to be taxed by the clerk of the Superior 
Court of Wilson County. 

"The court bases its judgment upon the following facts: 
"First. It is admitted in the answer that the father of the said chil- 

dren was the husband by a valid marriage of the mother of said children. 
"The Constitution provides that the Legislature shall provide separate 

schools for the children of the white and colored races, and it  also makes 
valid a marriage between a white man and a woman who has not as 
much as one-eighth admixture of colored blood. (See section 2, Article 
IX, and section 8 of Article XIV.) 

"The court is of opinion that the Legislature exceeded its (470) 
power when in section 4086 of Pell's Revisal it attempts to deny 
the offspring of a marriage which the Constitution says is valid the right 
which generally pertains to children of that particular race. I n  other 
words, the status of the child is fixed by the constitutional recognition of 
the marriage." 

Defendant excepted to the judgment, and has brought the case here 
by appeal. 

W. A. Finch and 8. G. Connor, Jr., for plaintif. 
Barnes ct? Dickinson for defendant. 

WALKER, J., after stating the facts: We are strongly of the opinion 
that the learned judge erred in rendering judgment for the plaintiff. 
Thp facts. as stated by him in the judgment, plainly imply tha t  thv 
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children inherited the negro blood from their mother, and i t  is admitted 
in  the pleadings that the father, J. S. Johnson, is a white man, having 
a pure strain of blood. But the wife has less than one-eighth admixture 
of negro blood. So the question is presented, whether it was within the 
constitutional power of the Legislature to enact section 22, chapter 435 
of the Public Laws of 1903, now Revisal, see. 4086. I n  order to acquire 
an  accurate conception of the question involved, i t  will be well to repro- 
duce here the clauses of the Constitution and statute bearing upon it. 

The Constitution provides as follows : 
Art. IX, sec. 2 :  "The General Assembly, at  its first session under this 

Constitution, shall provide, by taxation and otherwise, for a general 
and uniform system of public schools, wherein tuition shall be free of 
charge to all the children of the State between the ages of 6 and 21  
years. And the children of the white race and the childiren of the colored 
raoe shall be taught in separate public schools; but there shall be no 
discrimination in favor of, or to the prejudice of, either race." 

Art. XIV, see. 8 : "All marriages between a white person and a 
negro, or between a white person and a person of negro descent to the 

third generation inclusive, are hereby forever prohibited." 

(471) Revisal, sec. 4086: "The children of the white race and the 
children of the colored race shall be taught in separate public 

schools; but there shall be no discrimination in favor or to the prejudice 
of either race. All white children shall be taught in the public schools 
provided for the white race, and all colored children shall be taught in 
the public schools provided for the colored race; but no child with negro 
blood in his veins, however remote the strain, shall attend a school for 
the white race; and no such child shall be considered a white child. The 
descendants of the Croatan Indians, now living in Robeson and Rich- 
mond counties, shall have separate schools for their children, as herein- 
after provided in this chapter." 

Should it be conceded, for the sake of discussion, that the marriage 
between J. S. Johnson and the woman who is the mother of his children 
is a valid one, i t  does not by any means settle the important and delicate 
question presented in this record in favor of the plaintiff. If Article 
XIV,  see. 8, prohibiting marriage "between a white person and a negro, 
or between a white person and a person of negro descent to the third 
generation inclusive" has the effect, ccmtcnded for by learned counsel of 
plaintiff, to validate the marriage between plaintiff and the mother of 
his children, it does only that much and legitimates the offspring of 
the union; but by no subtle alchemy known to the laboratory of logic can 
it be claimed to have extracted the negro element from the blood in the 
veins of such offspring and made it pure. The clause merely prohibitrd 
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marriage between persons one of whom is descended from a negro to and 
including the third generation. I t  does not even declare that marriages 
between persons one of whom has negro blood, though beyond the in- 
hibited degree, shall be valid, but only that a marriage between a white 
person and one within the proscribed degree shall be void. But  i t  is 
not necessary to the decision of this case that we should give an exact 
interpretation of that section of the Constitution and thereby fix its 
precise limits. I f  it validates the marriage and legitimates the progeny, 
i t  does not go far enough to deny to the Legislature the power of classi- 
fying school children, so as to exclude from the public schools 
of the white race any and every child who had inherited negro (472) 
blood, "however remote the strain," or of declaring by enact- 
ment that no such child shall be considered as a member of the white 
race. I t  might, and perhaps would, lead to grave consequences if we 
shouId hold that, by section 8 of Article XIV, the Legislature has been 
deprived of any such power. 

While we may pronounce an act of the Legislature unconstitutional, 
as we have often decided, the right to do so should be exercised spar- 
ingly, and the conflict between the fundamental law and the legislation 
should be manifest, and clear beyond any reasonable doubt. We should 
endeavor, by the use of all reasonable logic, to harmonize the two, and 
only resort to the power as a last expedient, where our plain duty 
requires us to exercise i t  in order to preserve the supremacy of the 
Constitution. 

This case does not require us to invoke the power, as we are asked to 
do by the plaintiff, upon the ground, as he contends, that section 4086 
of the Revisal is an unauthorized act of the Legislature and in direct 
violation of the Constitution. 

Article XIV,  see. 8, leaves intact the right of the Legislature to pro- 
vide, in the valid exercise of its police power and within its unquestion- 
able privilege to declare the public policy of the State, that children of 
pure white blood and those having any negro blood, no matter how small 
a quantity, in their veins shall be separated in the public schools. Nor 
would it be proper for us to question the propriety or expediency of 
such a law, or to suggest whether it is wise or unwise. I n  this respect, 
the Legislature is a law unto itself, and its power to act, while, perhaps, 
not absolutely unlimited, can rarely ever be disputed. 

Under the Constitution, the Legislature may also declare, as it has 
done in Revisal, see. 4086, who shall be considered a white child, where 
there is an admixture of negro blood. Constitution, Art. I X ,  sec. 2, 
provides that "the children of the white race and those of the colored 
race shall be taught in separate public schools, but there shall be no 
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discrimination in favor of, or to the prejudice of, either race." The 
first part of this clause taken from the Constitution favors the legisla- 

tion contained in Revisal, see. 4086, and the last part refers 
(473) entirely to discrimination or prejudice in  respect to school privi- 

leges and accommodations, and not to racial divisions or separa- 
tion. I f  we give i t  any such construction, i t  would conflict with the 
policy declared in the first part of the clause. There is nothing else in  
the Constitution that touches the question, and we conclude, from what 
has been stated, that the Legislature was left free to pass section 4086 
of the Revisal. I f  we were required to express an opinion, we would 
not hesitate to say that this construction clearly makes for the peace, 
harmony, and welfare of the two races, according to each race equal 
privileges and advantages of education and mental and moral training 
with the other, but keeping them apart in the schoolroom, where, by 
reason of racial instincts and characteristics peculiar to each, unpleasant 
antagonism would arise, which would prove fatal to proper school regu- 
lation and discipline, and end, of course, in disruption of our school 
system-a (Ieplorable result for either race. 

But the question has been considered by this Court, in  one of its 
phases, in Ferrall v. Ferrall, 153 N.  C., 177. Jmtice Hoke there said: 
"It may be well to note that since the decision of Hare v. Board of Edu- 
cation, 113 N. C., 10, the legislation as to separate schools for the two 
races has been changed, and i t  is now provided, 'that all white children 
shall be taught in the public schools provided for the white race, and all 
colored children shall be taught in sc~hools provided for the colored race, 
but no child with negro blood i n  its veins, however remote the strain, 
shall attend a school for the white race.' Public Laws 1903, ch. 435, 
see. 22; Revisal 1905, see. 4086. The language of our Constitution on 
this subject, Art. IX, see. 2, is:  'And the children of the white race and 
the children of the colored race shall be taught in separate public 
schools, but there shall be no discrimination in favor of, or to the preju- 
dice of, either race.' I t  will be observed here that, unlike the section 
controlling the question of marriage, the words used are of more general 
import and permit of legislative definition in fixing the status of the 
two races, as i11 the case of Wall v. Oyster (dlecided by the Supreme 
Coixrt of the District of Columbia, 7 June, 1910)." 

This language of the Court is a plain recognition of the validity 
(474) of Revisal, see. 4086, to which i t  refers. The context of the 

opinion in  that case also sustains our view, but we have selected 
for quotation that part which directly bears upon the question and 
places the matter beyond cavil or dispute. 
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The case of Wall v. Oyster is also in point, as will appear by this 
language of the Court: "Although providing for separate white and 
'colored' schools, Congress has by no enactment undertaken to define 
what race or what percentage or proportion of racial blood shall charac- 
terize an individual as 'colored'; therefore, the term being without 
legislatire definition, is left to the import ascribed to it in the common 
parlance of the people. There is, then, to be examined whether in the 
weekday speech of the people the word 'colored7 bears a significance 
which should be considered to include this child. That the common use 
of the word throughout the United States is in no wise significant of 
mere complexion is quite definitely established by considering the uni- 
versal habit of the p&ple in their unalterable failure to apply it to the 
Indian, who is red, the Mongolian, who is yellow, or to the Nalay, who 
is brown; its application to one of these un-fair complexions is not any 
time to be heard; to those of negro blood alone is it ever found to be 
suited; and then not depending for the propriety of its application upon 
a shade of particular blackness, but rather upon an admixture of a par- 
ticular racial blood, the Negro. Whether complexions appear distinctly 
black or approaching toward the fair by gradations of shading is all one, 
if there be physical touches, whether of shade, hair, or physiognomy. 
telling of negro blood, such a one is held by the people to be 'colored,' 
despite his color or want of color. I n  confirmation of the accuracy of 
this conception, one need appeal to no mentor beyond the honesty of his 
own observations day by day. . . . Actual color seems to the public 
mind to be important only as one of the several evidences which, if 
sufficiently pronounced, serve to identify the subject as of the negro 
race; and this consideration, that is to say, the consideration of racial 
status, seems to my mind to measure an ultimate conception to which 
the mind of the people has a r r i~ed .  I t  is this-putting away for the 
moment particular instances which might present more refined 
complications : persons, of whatever complexion, who bear negro (475) 
blood in whatever degree and who abide in the racial status of 
the Segro, are 'colored' in the common estimation of the people." 

I t  will be observed that the Court, in that case, directed attention to 
the failure of Collgress to define the word "colored," conceding its power 
to do so; while here M-e haae a clear and accurate definition by the 
Legislature, xhich agrees with the public estimate of who is "colored," 
and definitely fixes the racial status of those who may be admitted to the 
white public schools and those who are disqualified by blood for such 
admission. 

The case of Tucker v. Blease, 81 S. E., 668, decided by the Supreme 
Court of South Carolina in April of this year, is also closely applicable, 
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as its facts are practically the same as those in this record. I t  was held 
there that the Legislature could separate the races in  the public schools, 
notwithstanding a provision of the Constitution of that State substan- 
tially the same as Article XIV, sec. 8, of our Constitution. The Court 
also quotes, with evident approval and in support of its decision, a 
passage from Plessy  11. Berguson,  163 U .  S., 537, as follows: "The dis- 
tinction between laws interfering with the political equality of the 
negro and those requiring the separation of the two races in schools, 
theaters, and railway carriages has been frequently drawn by this Court. 
A statute which implies merely a legal distinction between the white and 
colored races, and which must always exist so long as white men are 
distinguished from the other race by color, has no tendency to destroy 
the legal equality of the two races. The object of the fourteenth amend- 
ment was undoubtedly to enforce the absolute equality of the two races 
before the law; but, in the nature of things, it could not have been 
intended to abolish distinctions based upon color, or to enforce social as 
distinguished from political equality, or a commingling of the two races 
upon terms unsatisfactory to either. Laws permitting, and even requir- 
ing, their separation in places where they are liable to be brought into 
contact do not necessarily imply the inferiority of either race to the 

other, and have been generally, if not universally, recognized as 
(476) within the competency of the State legislatures, in the exercise of 

their police power. The most common instance of this is con- 
nected with the establishment of separate schools for the white and 
colored children, which has been held to be a valid exercise of the legis- 
lative power even by courts of States where the political rights of the 
colored race have been longest and most earnestly enforced." 

Even considering alone the welfare of the two races, and following 
the maxim, "The greatest good to the greatest number," as said by the 
Court in Plessy's case, it would seem to be far  better that the children of 
the two races should each be segregated than that a large majority of 
those attending the public schools should be denied educational ad- 
~antages.  I t  avoids the disastrous results of racial antagonisms, which 
cannot be removed by legislation, and does not withdraw from either 
race any of the equal benefits of education conferred by the Constitution 
and guaranteed by the laws of the land. This policy of racial separation 
in  the schools is not only fixed by law in plain terms, but is commended 
by every consideration upon which the prosperity and happiness of the 
two races is founded. Living side by side in a free country, with equal 
rights before the law, i t  is a just and wise policy that provides for the 
maintenance of that harmony between the two raoes which is so essential 
to their friendly relations and to the peace and welfare of both. 
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T h e  learned judge erred i n  deciding wi th  the plaintiff, a n d  we must,  
therefore, reverse the  judgment, and  d'irect t h a t  a judgment i n  accord- 
ance w i t h  this  opinion be entered f o r  t h e  defendant i n  t h e  court below. 

Reversed. 

CLARK, C. J., concurs i n  result. 

C i t e d :  111edlin v. Board of Educu , f ion ,  167 N.C. 240, 242;  B i c k e t t  v. 
Tax Corn., 177 N.C. 435;  Kornegay v. Golddm-o,  180 N.C. 445, 446. 

1 C .  L.  hi) I. L.,HINTON, EXECUTOES, v. OALEB HALL APD W. L. COHOON. 

I (Filed 16 September, 1914.) 

1. Mortgages-Registration-Fraud - Trials - Evidence - Attorney and 
Client. 

Where the owner of lands takes a mortgage to secure the balance of the 
purchase price, but holds it  and has i t  registered subsequent to the regis- 
tration of another mortgage the purchaser has made and executed thereon, 
and the later made but prior registered mortgage is attacked for fraud 
and failure of consideration, it  is competent for the attorney of such 
mortgagee to testify, in corroboration of his evidence as  to  the bona fides 
d the loan, that  he had loaned a s  such attorney the money out of funds 
of his client in his hands for the purpose, and had made many transac- 
tiom of a similar character for him. 

2. Deeds and Conveyances-Acknow1edg1nents-Privy Examination-Nota- 
ries Publir-Interests. 

The mere fact that  the notary public taking the acknowledgment of 
the grantor in  a mortgage deed to lands, and the privy examination of 
his wife, is a brother-in-law of the mortgagee does not disqualify him, 
for interest, to act a s  such notary, nor is he disqualified by the fact that 
under agreement with the mortgagor he received a certain part of the 
money loaned, in payment of obligations of the mortgagor to his wife and 
himself. 

3. Mortgages-Sales-Advertisement~-Irregu1a~ties-Noti~e-Immediate 
Purchasers-"emote Grantees-Chain of Title. 

While the immediate purchaser a t  a sale of lands under mortgage is  
required to see that proper advertisement of the lands has been made, 
this does not apply to subsequent or remote grantees of the land, for they 
acquire a good title if the recitals in their chain of title appear to be 
regular. Eubanlc v. Becton, 158 N. C., 230, cited and distinguished. 
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4. Mortgages-Sales-Advertisements-Irregu1arities-Second Mortgagee 
--Measure of Damages. 

Where there are two or more mortgages on the same land, and by a sale 
under the first mortgage, not advertised according to it's te~ms, the lands 
have been acquired by subsequent grantees without notice of the irregu- 
larity, the second mortgagee may elect to sue the first mortgagee for any 
damage which he has suffered on account of the irregularity, the measure 
thereof being the difference between the amount due under the first most- 
gage and the value of the land at  the time of the sale. 

5. Issues. 
Where the trial judge has submitted to the jury issues upon the contro- 

verted facts which are fully determinative of the rights of the parties, his 
refusal to submit additianal issues will not be held for reversible error. 

(478) APPEAL by defendant from Fergusor~., J., at December Term, 
1913, of CAMDEN. 

Aydlett & Simpson for plaintiffs. 
Ward & Thompson and Ehringhaus & Small for defendants. 

CLARK, C. J. The plaintiffs' intestate, J. L. Hinton, conveyed to the 
defendant Caleb Hall a tract of land on 11 July, 1908, and Hall  executed 
a mortgage to Hinton on the same date to secure the purchaise money. 
The deed to Hall  was recorded at  once, but his mortgage back to Hinton 
was not registered till 23 August, 1909. I n  the meantime, on 5 February, 
1909, Hall  and wife executed a mortgage to D. E. Williams to secure a 
loan of $800, and this was recorded at once. The acknowledgment and 
privy examination to this were taken before W. L. Cohoon, the brother- 
in-law of D. E. Williams, who made the loan as agent for Williams. 

On 26 April, 1910, Williams, the mortgagee, sold under the power of 
sale i n  said mortgage and executed a deed to the purchaser, Margaret W. 
Cohoon, which was duly recorded. On 29 December, 1910, Margaret W. 
Oohoon and husband, W. L. Cohoon, executed to A. E. Cohoon a deed 
for  the same property, which was duly registered. On 31 January, 
1911, A. E. Cohoon executed a deed for the same property to M. N. 
Sawyer, and on 28 March, 1911, Sawyer and wife executed a deed there- 
for to Missouri Sawyer. 

The complaint alleged that the mortgage deed from Hall  to  Hinton 
was a fraud and a sham pursuant to an agreement between W. L. {Cohoon 
and Hall  in order to defeat Hinton's mortgage, which had not been 

recorded; that in fact no loan had been made Hall by Williams, 
(479) as set out in the mortgage; that in fact no money was received by 

 hall; that Cohoon was really the only one interested in the 
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transackion; that the property was not properly advertised a t  the time 
of the sale under the mortgage, and hence the sale was null and void to 
pass title. 

The jury, in  answer to the issues submitted, found that the defendant 
D. E. Williams loaned through his attorney, W. L. Cohoon, to Caleb 
Hall  $800, for which the mortgage was given as security; that there was 
no other irregularity except that in the foreclosure the advertisement 
was not made in  a newspaper published in Pasquotank County; that 
the value of the land in question at the time of the sale was $1,050; that 
Missouri Sawyer, and also M. I?. Sawyer, from whom she purchased, 
had no notice of any defect in title or of any irregularity in the fore- 
closure proceeding. 

Upon the verdict the judge held that Missouri Sawyer had obtained 
a good title to the land; that the irregularity in the advertisement made 
the sale irregular, and that D. E. Williams and Margaret W. Cohoon 
were responsible to the owner of the junior recorded mortgage for the 
difference in the value of the land at  the time of the sale, i. e., $1,050, as 
found by the jury, less $800, the sum secured in the mortgage to Wil- 
liams. 

I t  was competent for the witness Cohoon, in  corroboration of his 
evidence as to the bona fides of the loan to Williams, to testify that he 
had acted as agent for Williams in many other transactions of this kind, 
and that he had money on hand of Williams' which he loaned to Hall. 
W. L. Cohoon had no pecuniary interest in the transaction, and his rela- 
tion to Williams as brother-in-law did not disqualify him as  nota'ry 
public to take the acknowledgment of Hall and the privy examination 
of Hall's wife. Cohoon testified that of the $800 loaned Hall, $75 was 
paid to himself for a debt which Hall owed him and $300 for an 
indebtedness of Hall  to Cohoon's wife for a tract of land. 

The court submitted to the jury under proper instructions these 
matters, and the jury found that there was a bona fide loan of $800 
made by Williams to Hall. The fact that out of this loan Hall  
agreed to pay certain debts to Cohoon and his wife did not give (480) 
them an interest in  the mortgage, which the jury found was a 
bona fide transaction between Williams and Hall. 

The mortgage contained a power of sale, requiring that the property 
should be advertised by posting notices a t  the courthouse door and three 
other public places in the county for thirty days, and also by publishing 
said notice for four weeks in some newspaper in Elizabeth City. I t  was 
in evidence that the advertisement was made as thus required, except 
that there was no publication in the newspaper, and the jury found that 
there was no other irregularity in the proceeding. 
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I t  was true that failure to advertise according to the terms of the power 
of sale invalidates the sale. Eubanlc v. Becton, 158 N. 0.) 230. But i t  is 
said that such sale is not absolutely void, but will pass the legal title. 
Eubanlc v. Becton, supra; Brett v. Davenport, 151 N. C., 58. While 
such sale would be set aside as to the purchaser, a subsequent or remote 
grantee without notice and in good faith takes a good title against such 
defects or irregularities in the sale of which he had no notice. 27 Cyc., 
1494. 

The jury find that Missouri 'Sawyer and her grantor, M. N. Sawyer, 
through whom she claims, had no notice of any defect in the title or 
foreclosure proceeding. As said in Eubanh v. Bscton, they would be 
affected with notice of any defect which would appear in t h e i ~  chain of 
title, but this is all. I n  going to the record to look u p  this title, they 
found it recited that due advertisement as in said mortgage prescribed, 
and by law provided, had been made. I n  Eubank v. Becton the record 
disclosed that while the mortgage required advertisement in four public 
places, the trustee's deed recited that i t  had been made at only three 
places. 

The purchaser at  a mortgage sale is required to investigate and is 
fixed with notice of the defect in advertising or other like irregularity, 
but this is not true of subsequent grantees, who are required only to look 
to the recitals in the trustee's deed. 

The second mortgagee could elect to sue the first mortgagee for 
(481) any damage which he has suffered by any irregularity in making 

the sale. The most that the second mortgagee could possibly have 
suffered in this case was the difference between the actual amount of the 
indebtedness due under the Williams mortgage, which the jury find to 
have been f800, and the actual value of the land a t  the time of the sale. 

The only other exception is the refusal to submit additional issues; 
but the issues submitted were fully determinative of the rights of the 
parties to the action, and this is all that is required. Kimberly v. How- 
land, 143 N. C., 398; @lark 11. Guano Go., 144 N. C., 64. 

No error. 

Cited: Hux v. Reflector Co., 173 N.C. 100; Brewirhgtow v. Hargrove, 
178 N.C. 146; Harvey v. Brown, 187 N.C. 365; Douglas v. R'hodes, 185 
N.C. 584; Whitley v. Powell, 191 N.O. 477; Brown 11. Sheets, 197 N.C. 
272; Investment Cfo. v. Wooten, 198 N.C. 453; Phipps 71. Wyait, 199 
N.C. 731. 
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CLARA ELLJOTT v. NORFOLK SOUTEIElNN RAIL,WAY COMPANY. 

(Filed 16 September, 1914.) 

1. Carriers of Passengers-Nag Stations-Failure to Stop-Tickets-Neg- 
ligence-Interpretation of Statutes. 

A passenger on a railway train is entitled, as  a matter of right, to have 
the train stop a t  a station to which he has purchased his ticket; and 
where his destination is a flag station a t  which the train fails to  stop, 
attributable to the neglect of the conductor in failing to take up the pas- 
senger's ticket in time, the railroad company is answerable for the conse- 
quent damages. Rerisnl, see. 2611. 

I 
2. Evidence-Corroboration. 

Where there is pertinent evidence, upon the measure of damages in an 
action for a personal injury, that since the time of the negligent act com- 
plained of the plaintif€ suffered with rheumatism, which she had never 
had before then, testimony of her family physician that he had not heard 
her complain before of having rheumatism is competent as  corroborative. 

3. Same-Trials-Requests - Appeal and Error - Objections and Excep- 
tions. 

An exception that the court did not limit the admission of corroborative 
evidence to its corroborative character must he taken to the refusal of the 
court to so limit i t  upon appellant's reqnest ; and where the record is silent 
i n  this respect, i t  is presumed 011 appeal that this was properly done by 
the trial court. 

A P P E A ~ ~  by  defendant f r o m  Fergtrson, J., a t  J a n u a r y  Term, (482) 
1914, of PERQUIMANS. 

T h i s  is  a civil action, t r ied upon  these issues: 
1. W a s  the  plaintiff in ju red  by  t h e  n ~ g l i g e n c e  of defendant, a s  alleged 

i n  the  complaint ? Answer : Yes. 
2. D i d  t h e  plaintiff, by h e r  own negligence, contribute to h e r  said 

i n j u r y ?  Answer:  No. 
3. W h a t  actual  damage, if any, is  plaintiff entitled to recover? 

Answer : $300. 
F r o m  the  judgment rendered the  defendant  appealed. 

P. W.  McMulZarr for plaintiff. 
Small & Madean ,  Bragaw & Rodmnn for defendant. 

BROWR, J. I t  is i n  evidence t h a t  on 11 February,  1914, about 11 p.m., 
t h e  plaintiff purchased a ticket a t  El izabeth Ci ty  f o r  Winfa l l  a n d  took 
a seat i n  the defendant's t r a i n  passing through Elizabeth City f o r  Win-  
f a l l  a n d  t h e  south t h a t  night.  I t  appears  t h a t  Winfa l l  was a flag station, 
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but the plaintiff had no knowledge that i t  was; she had frequently 
ridden on this night train from Elizabeth City to Winfall, and the 
conductor had alvays taken up her ticket before reaching Winfall; the 
train had always stopped there for her to alight. 

The plaintiff further testified that the train made no stop a t  Winfall, 
but did stop at a station known as Okisko, making no other stop between 
Elizabeth City and Hertford. Consequenly the plaintiff did not know 
when the train pawed Winfall. She had her ticket in her hand, but 
nobody called on her for it. She listened for the conductor or porter to 
call out "Winfall," and relied on the conductor to come back and take 
up her ticket, as had always been done before. The conductor passed 
backward and forward through the car, seeming to be in a hurry. I t  was 
a ccld, snowy night, and the only light at  Hertford was from the snow. 

There was no depot at Hertford, as it had been burned down. She had 
to get off in the snow at Hertford and remain there until some 

(483) one came up and spoke to her. The plaintiff then testifies as to 
her condition, situation, suffering, and the consequences which 

befell her on account of such exposure. There was contradictory evi- 
dence. Upon this testimony, we think the court properly overruled the 
motion to nonsuit. 

I t  is the settled law of this State that where a common carrier receives 
a passenger upon its train, with a ticket calling for a certain station, it 
is the duty of the railroad company to stop the train at such station, 
even though the passenger did not know that this particular train did not 
stop at  such station. 

I n  this case Winfall was a flag station and the plaintiff held ticket 
for Winfall. I t  was the conductor's duty to take up that ticket, and if 
he had done so he would hare discovered that the plaintiff was a passen- 
ger for Winfall, and it would have been his duty to stop such train at  
such station to let the plaintiff alight. 

T1he statute provides (Revisal, eec. 2611) that passengers shall be put 
off at the destination to which they have paid, or for which they may 
have received tickets, and that the carrier shall be liable to the party 
aggrieved in an action for damages for any negligence or refusal in the 
premises. 

I n  Thompson on Carriers, see. 66, it is stated : "Carrying a passenger 
beyond his destination in disregard of his request to  be put off there 
will afford a good ground of action, and this though no bodily harm, 
mental suffering, insult, oppression, or pecuniary loss be shown." Hut- 
chinson, v. R. R., 140 S. C., 124. 

I t  is true that the plaintiff made no request to be put off at Winfall, 
but i t  was not her duty to hunt up the conductor and tell him to what 
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station she was bound. I t  was his duty to take up her ticket, and then 
he would have known the station to which she had purchased a ticket. 

The defendant excepts because Dr. Sharpe was asked the following 
question: "What complaint, if any, had you ever heard her make about 
having rheumtatism before that ?" The plaintiff had testified that she 
had never had rheumatism before the night complained of, but that 
since the exposure in  the snow the night that she was put off at  
Hertford, she had contracted it, and suffered with it constantly. (484)  

Dr. Sharpe had testified that since that night she had com- 
plained a grelat deal of rheumatism, and he had treated her for it, as 
her family physician. Such testimony was competent to corroborate 
the plaintiff's own evidence that she had suffered from rheumatism ever 
since that particular night. I n  any event, the defendant having failed 
to request the court to limit the testimony elicited to corroboration, can- 
not complain now. Rules of the Supreme Court, No. 27. 

I t  is true that, considering this testimony as corroborative only, i t  
was the duty of the court, at  the time of its admission, to limit its pur- 
pose and explain its nature to the jury. But i n  the absence of a con- 
trary showing in the record the court is presumed to have done this. 
S.  v. ~arker,-134 N. C., 209. 

We have examined the other exceptions taken in the record, together 
with the charge of the judge, and find the exceptions to be without merit. 
I n  his charge his Honor presented the case very fully and clearly to the 
jury, and followed the well settled decisions of this Court. The judg- 
ment is 

Affirmed. 

Cited: Guano Co. v. Mercantile Co., I68 N.C. 225; Sawyer v. R.R., 
171 N.C. 1 6 ;  Garland v. R.R., 172 N.C. 641; Perry v. Mfg. Go., 176 
N.C. 7 1 ;  B7aylock v. R.R., 173 N.C. 355; S. v. SZeele, 190 N.C. 508. 

C. L. AN]) W. I?. HINTON v. LAKE DlRUMMtOND OANAL CO'MPANY. 

/Filed 16 September, 1914.) 

1. Canals-Water and Water-courses-Bridges - Maintenance - Conven- 
ience-Title-Damages-Trials-Evidence. 

"Turner's Cut" was dug by the predecessor of the defendant from the 
month of its canal to a point on the Pasquotank River t o  avoid going 
through "Moccasin Tract" with boats, and thus saving some distance in 
their travel. When the defendant purchased the property of its prede 
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cessor, the Dismal Swamp Canal Company, there was a bridge over 
"Turner's Cut," which it maintained and erected a phone station to 
notify boats and rafts going through the "cut." In  cutting down expenses, 
the defendant did away with the phone station and ceased to maintain 
the bridge. The plaintiffs seek to compel the defendant to maintain this 
bridge for the benefit of their toll road, and by amendment of the plead- 
i n g ~  to recover damages for the defendant's failure to maintain it. Held, 
i t  was competent for the defendant to prove that it  had never acquired or 
claimed title to the lands through which "Turner's Cut" had been dug;  
that the United States Gorernment had taker! over and controlled the 
"cut" as a part of its public waterways, appropriating large sums of money 
for  its maintenance ; and that the defendant had previously maintained 
the bridge only for its own convenience; and Further held, that upon the 
facts established, there was no liability upox1 the defendants. 

1;. Deeds and Conveyances-Defective Probate-Title. 
I t  is held in this case that the objection to the validity of probate of a 

deed under which the plaintiff claims title to the land in dispute is imma- 
terial, the plaintiff having shon7n a connected chain of title through an- 
other deed, which was properly probated. 

VALKER and HOKE, JJ., dissenting. 

(485) APPEAL by plaintiffs and defendant from Pergusorz, J., at 
Narch Term, 1914, of CAXDEX. 

Ward & Thompson for pkainti$"s. 
A y d l e t t  & Simpson for de fendan t .  

CLARK, C. J. This is an action to compel t h ~  defendant to maintain 
a drawbridge across "Turner's Cut." This mas refused, and the plain- 
tiffs appealed. The court held that the plaintiffs were entitled to recwer 
damages for the discontinuance of the bridge, and might amend their 
complaint to so allege, and might submit an issue as to the amount, and 
the defendant appealed. 

Before "Turner's Cut" was dug, boats went through what was known 
as the Moccasin Tract, which is a part of Pasquotank River. The canal 
company, the Dismal Swamp Canal Company, which was the predecessor 
of the defendant in title, thereupon cut "Turner's Cut" from the mouth 

of their canal to a point on the Pasquotank R i ~ e r ,  which avoided 
(456) going through the Xoccasia Tract part of that river, thus mak- 

ing the route 4 miles shorter. 
I t  vas  in evidence that some thirty years ago the superintendent of 

the Dismal Swamp Canal Company disclaimed on the part of his coni- 
pany the ownership of "Turner's Gut7' and permitted the Government 
to take it over, which was done. The Government widened and deepened 



N. C.] FALL TERM, 1914. 

it as a part of Pasquotank River presumably, spending over $150,000 
in doing so, and permitted its free use by the public. 

The defendant contends that when i t  purchased the property of the 
Dismal Swamp Canal Company, 30 July, 1892, it did not purchase 
"Turner's Cut." The defendant has never set up any claim to "Turner's 
Cut," has never collected any toll for its use nor spent any money on 
its repair nor maintained it in any way. 

There was a bridge across "Turner's Cut'' when the defendant pur- 
chased the Dismal Swamp Canal. The defendaut has maintained this 
bridge and a phone station to notify boats and rafts passing through the 
"cut." After the United States Government had purchased the Albe- 
marle and Chesapeake Canal, which was a competitor of this canal, the 
defendant in reducing expenses did away with the phone station and 
ceased to maintain this bridge. The plaintiffs then instituted this suit 
to compel the defendant to maintain the bridge for the benefit of their 
toll road. 

I t  was co'mpetent for the defendant's witness to testify that the 
defendant had never claimed any right, title, or interest in "Turner's 
Gut" nor any part thereof, and that the Government had appropriated 
large sums for its maintenance and permitted its free use by the public. 

I t  was also competent for the witness to testify that when the defend- 
ant purchased the Dismal Swamp Canal property that this bridge was 
over Turner's Cut, and that the defendant continued to maintain the 
bridge merely as a matter of convenience and without assuming any 
obligation. 

The records of the United States Government were duly certi- (481) 
fied as required by Pell's Rev., see. 1617; 8. v. Dowdy, 145 N. C., 
432; S. v. R. R., 141 N. C., 854. These excerpts from the records of the 
War Department show that the United States Government had taken 
over, as part of the public waters of the United States, the section called 
"Turner's Cut"; that i t  was appropriating large sums of money for its 
maintenance, and that the defendant had not managed or controlled this 
cut nor claimed to own it. 

We find no error in the refusal of the mandatory injunction to compel 
the defendant to keep up and maintain the bridge. 

The defendant objected to the introduction of the deed from Newton 
and Ellis, trustees, to the Dismal Swamp Canal Company, of I 3  Janu- 
ary, 1880, on the ground that the probate mas not suEcient, and there- 
fore that it was not properly registered. 

I t  is unnecessary to consider this proposition, because if the l~robate 
of this deed was insufficient to pass the title, the deed of the said com- 
pany to Thom and Bain, 1 July, 1582, was properly probated and 

427 
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recorded, and from them there is a complete title by mesne conveyances 
to the defendant. 

The court having properly held that the plaintiff was not entitled to 
a mandamus to compel the defendant to maintain a bridge across ('Tur- 
ner's Cut," because it did not h a ~ e  title thereto, and that the United 
States is maintaining said cut as a part of the navigable waters of the 
State, i t  follom that the plaintiffs are not entitled to an issue as to the 
damages i t  has sustained by reason of the defendant not maintaining 
said bridge. 

While the Dismal Swamp Canal Company. predecessor in  title of the 
defendant, cut the waterway known as "Turner's Cut," it mas not a part 
of the property which it held under its franchise, but v-as merely an 
adjunct or convenience which it operated. The title to said '(Turner's 
Cut" was not a part of the franchise and did not pass by the defendant's 
purchase. The United States Government subsequently took it oper and 
for thirty years has been expending money upon it as a part of the 
navigable waters of the State, and the defendant has not been charging 

toll or exercising control over it. 

(485) There is no obligation, express or implied, requiring the de- 
fendant to maintain the bridge, which i t  has done heretofore 

voluntarily and as a matter of convenience, and it mas error to adjudge 
that the plaintiff was elltitled to recover damages and to authorize the 
amendment to the complaint to the end that an issue as to such damages 
should be submitted to the jury. 

I n  plaintiffs' appeal, No error. 
I n  defendant's appeal, Reversed. 

WALKER and ~ I o I ~ E ,  JJ., dissent. 

J. S. CAMPBELL ET v. \T7ASHINGTOR' LIGHT AND POWER CONPANY. 

(Filed 16 September, 1914.) 

1. Actions-Riisjoindrr-Canses and Parties-Dismissal of Action. 
An action brought by a father, in his own behalf and in that of his son, 

a minor, as next friend, alleging damages to them both for a personal 
injury to the latter, is a misjoindrr of parties as well as causes of action, 
not capable of division, and may be dismissed 
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2. Actions-Misjoinder-Withdrawal of Party - Costs - Amendments - 
Court's Discretion. 

Where there has been a misjoinder of parties as well as causes of 
action, it is within the discretion of the trial judge a t  any time before 
verdict o r  adverse decision to permit the withdrawal of one of the parties, 
leaving the action to proceed singly as to the other, and to allow a proper 
amendment of the pleadings as to the remaining cause, where the de- 
fendant has asked for no affirmative relief and his defense cannot be 
prejudiced (Revisal, see. 507) ; but the defendant is entitled to recover 
his cost against the party retiring from the case. 

APPEAL by defendant from Ferguson, J., at March Term, 1914, of 
PASQUOTA~TX. 

This action was brought by the plaintiff J. S. Campbell, in behalf of 
himself and, as nest friend, in  behalf of his son, James Campbell, 
a minor, to recover damages for supplving impure water to the (489) 
said minor, whereby he became ill with typhoid fever, causing 
him great physical and mental suffering, and whereby the other plaintiff, 
his father, was put to great expense in  taking care of him and effecting 
his cure, lost the benefit of his services, and suffered great mental anguish 
on account of his sickness. 

Defendant demurred upon the ground of a misjoinder of parties and 
causes of action. 

At the hearing upon the demurrer, the court, at  the request of 
plaintiffs, permitted J. S. Campbell, suing in  his individual capacity, to 
withdraw, as a party, from the action, and ordered the case to proceed 
as to the other plaintiff, James Campbell, by his next friend, J. S. 
Campbell, with leave to replead if he desired to do so. 

Defendant excepted and appealed. 

Daniel & Warren and Manning & Ritchin  f o r  plaintifs. 
Small, McLean, B r a p w  & Rodman for defendant. 

WALKER, J., after stating the case: The defendant contends that there 
was a misjoinder of parties and causes of action, and i n  support of its 
contention relies on the following authorities: Cooper v. Bzpress CO., 
165 N. C., 538; Mitchell v. Mitehall, 96 N. C., 14; fiomnrtie v. Parker, 
121 N.  C., 198; Nortom v. Telegraph Co., 130 N.  C., 299; Thigpen v. 
Cotton Jfills, 151 N. C., 97. 

It may be conceded that there was a misjoinder of parties and causes 
of action, and Thigpen v. CoZton Afills, supra, seems to be "on all-fours') 
with this case in that respect; but this concession does not justify the 
conclusion that the court erred in ~ermi t t ing  the withdrawal of the 
father, as a party, and allowing the action to proceed further in  the 
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name of the son alone as plaintiff. I t  would not have been proper to 
divide the action into two-one in the name of the father and the other 
in the name of the son, for a division is authorized only where "the 
causes of action alone are distinct," as said by the Chief Jusfice in 

Cooper v. Erpress Co., supra,, where the facts were similar. But 
(490) this is not a division of the action, allowing each to proceed by 

separate action in his own name, but a retirement by one plaintiff, 
leaving the action to be prosecuted in the name of the other as his action, 
with proper amendment of the pleadings for that purpose. 

I t  is provided in Revisal, see. 507, that ''the judge or court may, 
before and after judgment, in furtherance of justice, and on such terms 
as may be proper, amend any pleading, process, or proceeding by adding 
or striking out the name of any party; or by correcting a mistake in the 
name of a party, or a mistake in any other respect; or by inserting other 
allegations material to the case." It was held in Jnrrett 21. Gibbs, 107 
N. C., 303, construing the corresponding section in The Code (sec. 273), 
that "the motion of the plaintiff, Fannie E. Murphy, to be allowed to 
withdraw and to amend the process and pleadings by striking out her 
name was within the power and rested within the discretion of the court." 
This left the other party, Jarrett, as the sole plaintiff, with the cause of 
action belonging to him, the other party and his cause of action having 
been eliminated by the permission of the court. That is our case. This 
Court also ruled in that case that the amendment could have been 
ordered, in the discretion of the judge below, even if its legal effect had 
been to substitute one plaintiff for another, citing, for this proposition, 
Reynolds v. Smathem, 87 N. C., 24, which held that an amendment 
allowing a change of plaintiffs is allowable. 

Defendant could not be hurt by the amendment, as it asked for no 
affirmative relief, but is entitled to its costs. Gntewood v. Leak, 99 N. C., 
363; Tc~te  v. Phillips, 77 N.  C., 126; Pritchard v. Nitchell, 139 N. C., 
54; McKesson v. Mendenlzall, 64 N. C., 502. 

Plaintiff J. S. Campbell could withdraw or submit to  a nonsuit at any 
time before verdict or decision adverse to him. Gatewood v. Leak, 99 
R. C., 363. The party retiring is not, in a strict sense, said to take a 
nonsuit, "but is allowed to withdraw or depart, with costs against him," 
as said in Gatewood v. Leak, supra, and in Lafoon v. Shearin, 95 N.  C., 

391; Bynum v. Pozue, 97 N. C., 374. 

(491) Where there is an improper joinder of causes of action, and 
defendant's demurrer thereto is allowed, there may be a sever- 

ance of the causes, or a division into as many actious as may be found 
necessary for the proper determination of the causes of action so mi& 
joined (Revisal, sec. 476), but not so where there is a rnisjoinder of 
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parties and causes of action. I n  that case a demurrer on that account 
should be sustained, unlcss, as in this casc, one of the parties w i thd ram 
himself n-ith his cause of action, leax-ing only one plaintifl, x~ i th  a single 
cause, or  -v~ i th  several that  may be properlv joined in one action. In 
the latter case, the reason for refusing a division where there is a niis- - 
joinder of parties and causes does not apply. I t  is not, in fact or in law, 
a division of the parties and causes, but an  elimination, which reduces 
the un r~a r ran ted  number to one only, or leaves the process and pleading 
in unobjectionable form. 

The view we hare  talien of this question appears to be sanctioned by 
the Court in Tripp v. City of YanZ.ton, 11 S .  D., 353. A demurrer was 
there entered for misjoinder of causes of action. With reference to a 
request by plaintifl to withdraw one of the causes, the Court said: "If 
the request is to be understood as eliniinating the third cause of action 
from this proceeding e n t i r e l ~ ,  which the Court understands to be the 
effect, it  vil! be allowed. 111 the absence of a counterclaim or showing 
that  a discontinuance n~ould materially prejudice respondent, appellant 
had a right t o  dismiss, either before or after issue was joined, one or all 
of his  causes of action; and a denial of such application would constitute 
a n  abuse of discretion." See also 1 Em. of P1. and Pr., pp. 543 and 
544 and notes. 

However the rule may have been under the ancient system of pleading 
and procedure, the liberal practice introduced and authorized by our 
present Code, which disregards technicalities and seeks to  t r y  and settle 
controversies upon their merits, sustains the decision of the court in this 
case. Rerisal, see. 507. 

W e  have not considered the validity of the plaintiff's cause of action, 
preferring to wait until the new complaint is filed and the matter is 
brought before the Court upon that pleading, which may entirely super- 
sede the old one. 

No error. 

Cited: 11tcLaugklin v. R.R., 174 N.C. 185; Roberfs v. Xfg .  Po., 181 
N.C. 205 ; Evans v. Davis, 186 N.C. 46; Rogers v. Rogers, 192 N.C. 52 ; 
Bank v. Angelo, 193 K.C. 578; Jones v. Tianstory, 200 N.C. 585 ; Qreene 
v. Jones, 208 N.C. 222 ; Sink u. Hire, 210 N.C. 403; Clevenger v. Grover, 
212 N.C. IG; Xmitlz 2%.  Land Bank, 213 X.C. 347; Snoiherly 2:. Je~irette, 
232 N.C. 608. 
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(492) 
M. D. DARDEN Ann WIFE, LIZZIE, v. THE TOWN O F  PLYMOUTH. 

(Filed 16 September, 1914.) 

Municipal C o r p o r a t i o n s - S i d e w a l l c s - O b s t r u c t i o n s - T r i  
Contributory Negligence-Questions for Jury-Nonsuit. 

In an action against an incorporated town to  recover damages for a 
personal injury, there was evidence tending to show that for more than 
two months the defendant had permitted building material to obstruct the 
sidewalks on both sides of the street, and that the plaintiff's injury was 
received in consequence of her stumbling upon some loose brick or building 
material, rendering the sidewalk uneven, as she was going to her home a t  
night ; that a t  this place the obstiuctions on the sidewalk would not permit 
two persons to pass abreast of each other; and it was in a shadow cast 
by a street light from a shed that extended across the sidewalk; and that 
the plaintiff was mindful of the obstructions in endeavoring to choose her 
way along : Held, evidence sufficient of defendant's actionable negligence 
in failing to keep the sidewalk in proper condition, and this, with the 
question of plaintiff's contributory negligence, should be submitted to the 
jury. Owens v. Charlotte, 159 N. C., 332, and like other cases where the 
plaintiff knew of the conditions and could have avoided the injury by 
the exercise of proper care, cited and distinguished. 

APPEAL by plaintiffs from Ferguson, J., a t  J u n e  Term, 1914, of 
WASHINGTON. 

Civil action to  recover damages for physical injuries caused by 
alleged negligence of defendant i n  failing to keep the streets of the town 
i n  proper repair. 

At  close of plaintiffs' evidence, on motion, there was judgment of non- 
suit, and plaintiff excepted and appealed. 

W, M. Bond, Jr., fo r  plaintiffs. 
L. W. Gaylord and H. S. Ward for  defendant. 

HOKE, J. The evidence on the par t  of plaintiff tended to show that, 
i n  September, 1912, about 9 p. m., feme plaintiff was injured by a fall 
as she was endeavoring to go along Water Street i n  Plymouth;  that  the 
in jury  occurred under a shed over the street from Rampton's warehouse, 

a brick structure abutting on the  street; tha t  on the outer edge 
(493) of the sidewalk a t  this place there was some kind of a counter 

and on the inner edge, next the building, there was a pile of loose 
lumber sloping towards the sidewalk and narrowing same so that  two 
people could not pass abreast. As we understand the facts, the surface 
of the sidewalk here was uneven, by reason of loose brick and pieces of 
lumber falling on the same, and the opposite sidewalk was also obstructed 
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by brick and building material placed there for the erection of some 
building on that side. That there were electric lights in the town, but 
the same were so placed that the shadow of the brick warehouse and the 
shed over the sidewalk prevented proper effect, and it was right dark at 
the time and place the injury occurred; that this pile of lumber and the 
condition of the sidewalk at  the place in question had existed for two 
months and more; that the warehouse belonged to one of the town alder- 
men; that the office of the chief of police was some distance below, and 
that officer, himself, passed the place at  least two or three times every 
day; that the husband's place of business was on the same street, just 
above the warehouse, and, on the night in question, about 9 p. m., feme 
plaintiff, who assisted in her husband's business, had left the store and 
was on her way home when she fell on the sidewalk by reason of the 
lumber pile and the uneven surface there, and received severe physical 
injuries from which she had not yet recovered. The witness stated that 
she was mindful of the pile of lumber and was doing what she could to 
avoid being hurt, but, notwithstanding her efforts, she stumbled and fell 
and received the injuries, as stated and described fully in the evidence. 

From this, a fair summary of the facts making in plaintiff's favor, 
as they now appear of record, we think that the order of nonsuit was 
erroneous, and the same must be set aside, for, under our decisions 
applicable, if these facts are established, they p e ~ m i t  the inference of 
culpable negligence on the part of the town in the care and supervision 
of the streets (Bailey u. W i n s t o n ,  157 N .  C., 252; Fitzgerald v .  Concord. 
140 N. C., 110; Buwh V .  Eden ton ,  90 N. C., 431)) and in  our opinion 
the issue of contributory negligence must also be referred to the 
jury. 

True, in several decisions to which we were referred by counsel (494) 
for defendant a nonsuit was sustained, and chiefly on the ground 
that i t  appeared from the testimony offered by plaintiff himself that he 
was, a t  the time, fully aware of the dangerous conditions complained of;  
but a careful examination of these authorities and others of like kind 
will disclose that in  these cases the danger was obvious, and i t  further 
appeared, either from positive testimony to that effect or from the 
character of the obstructions and the facts and attendant circumstances, 
that the plaintiff could not at  the time have been properly careful for 
his own safety. Thus, in Ovens v. Charlotte,  159 N. C., 332, a case 
much relied on by defendant, plaintiff was injured by driving against 
a stump which, he maintained, was negligently left on the street by the 
municipal authorities, and i t  also appeared that he was fully aware of 
the existence of the stump and its exact placing, "and could readily have 
seen it, by an electric light, if he had been attentive to his driving." 
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I n  Austin's case, 146 N.  C., 336, plaintiff was not on the street at all, 
but was injured in trying to go a dangerous way across a private lot. 
The danger, too, in that case was obvious and the risk was knowingly 
and voluntarily incurred by plaintiff. And so in Neal's case, 126 N. C., 
412. The town had constructed a perfectly safe sidewalk on one side 
of the street which was customarily used by pedestrians, and on the other 
was an abandoned pathway running near an excavation that imported 
danger, and i t  appeared that plaintiff, being fully aware of the condi- 
tions and the custom and of the attendant danger, voluntarily left the 
safe and customary sidewalk and was injured in attempting, at night, 
to go along the old path. And, in Wat7cins' case, 96 N .  C., referred to 
in Austin's case, mpm, plaintiff was injured by falling into an excava- 
tion which the town authorities had made on an open lot, and i t  appeared 
that he was fully aware of the exis-tence of the pit and the incidental 
danger, but "that he was thinking of something else at  the time, and for- 
got about the pit." 

But  not so here. According to feme plaintiff's account, she was going 
from her work place to her home, along the street that was provided; 

that she was mindful of the lumber pile and the conditions 
(495) attendant and was doing what she could to avoid a fall, but the 

place was rendered too dark to observe fully by the shadow of the 
buiIding and the shed overhead, and notwithstanding her care, she 
slipped and fell. 

Upon these facts, if established, we must hold, as stated, that the 
question of contributory negligence on the part of plaintiff must be 
referred to the jury, and that the present case comes under the principles 
declared in Russell v. Monroe, 116 N. C., 720, and in which it was held 
that "Previous knowledge, on the part of a person injured, of a defect 
in  a sidewalk does not per se establish negligence on his part." 

There is error, and the judgment of nonsuit must be set aside and the 
cause submitted to the jury. 

Error. 

Cited: Leggedt v. R.R., 168 N.C. 366, 368; i\iicho?son v. Express Co., 
170 N.C. 69; Seagraves v. Winston, 170 N.C. 622; Duke v. Belhnven, 
174 N.C. 97; Graham v. Charlofte, 186 N.C. 664; Willis v. New Bern, 
191 N.C. 511; Wcdl v. AsheuiZZe, 219 N.C. 169; Bunt v. JIFgh Point, 
226 N.C. 77; Broadatuuy v. King-Hunter, Inc., 236 N.C. 676, 677. 
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CHANCE v. ICE Co. 

FRANK CHANCE v. CRYSTAL ICE AND COAL COMPANY. 

(Mled 16 September, 1914.) 

Courts-Expression of Opinion-Credibility of Witness-Interpretation of 
Statutes. 

Where a material witness for a party to an action has been asked a 
question which was withdrawn ~~poii  objection, and to his answer to the 
next question asked him adds the testimony called for in the question and 
withdrawn, it is rerersible error for the judge to tell the jury that the 
@bjectionable part of the answer was stricken out, and to add, "This wit- 
ness is too smart," for the added portion of the instruction is an expres- 
sion of opinion by the judge upon the credibility of the witness, and is 
forbidden by statute. 

APPEAL by defendant from Perguson, J., at February Term, 1914, of 
PASQUOTANIL 

This is a civil acltion, tried upon these issues : 
1. Was the plaintiff injured by negligence of defendant, as alleged in 

the complaint ? Answer : Yes. 
2. Did the plaintiff by his own negligence contribute to his injury? 

Answer: No. 
3. What damage has the plaintiff sustained? Answer: $300. (496) 
From the judgment rendered, the defendant appealed. 

Aydlett & S i m p s o n  for p l h t i f .  
I. M. Meek ins  for defendant.  

BROWN, J. We do not deem it necessary to discuss the sufficiency of 
the evidence of negligence, as the case is to be tried again and the evi- 
dence may be different from that presented in this record. 

The plaintiff testified that he was injured while going into the cold- 
storage room of the defendant's plant by stepping upon a plank laid 
across a nail keg and used as a step. There was much evidence offered 
both by the plaintiff and the defendant. 

W. E. Dunstan, manager of the defendant company, was introduced 
as a witness in behalf of the defendant. He was asked: ('Are there any 
steps leading from the cold-storage room to the anteroom now?" This 
was objected to, and the question was withdrawn. The witness was then 
asked by the defendant: "Were there any steps there at the time of the 
injury?" The witness answered: "'No; nor none since." The plaintiff 
olbjscted to that part of the answer, '(nor none since," and moved to 
strike i t  out. The court then interposed and in the presence and hearing 
of the jury said: "Tha.t part of the answer is stricken out; this witness 
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is too smart." The defendant excepted to the remark of the judge com- 
ritness. menting upon the conduct of the 1% li' 

Thiq witness appears to have been a very important witness for the 
defendant, which relied almost entirely upon his testimony to  contradict 
that nf the plaintiff. The witness Dunstan not only testified as to facts 
which he believed u~ould exonerate the defendant from liability, but also 
testified very materially as to the damage which the plaintiff sustained. 

We think that the language of the judge in saying that the witness 
was too smart, however inadvertent upon the part  of his Honor, was an 
infringenient upon the prerogative of the defendant, and we cannot see 
anything in the record from which we can infer that the witness 

deserved such a rebuke. 
(497) We are quite sure that i t  was not intended to prejudice the 

defendant's case by the able and painstaking judge who tried this 
case. but it undoubtedly was well calculated to prejudice the jury 
against that particular witness, and was practically an expression of 
opinion upon the part of the judge as to the credibility of such witness. 

The judge, under our law, is denied from expressing any opinion, or 
in any way conducting himself so as to influence the findings of the jury 
upon the questions of fact. The influence of the judge upon the jury 
under our system of practice is very great, and the law is careful to see 
that that influence is not thrown into the jury box adversely to either 
party. 

While it is the duty of the jury to take the law from the court, it is 
also the duty of the judge to so conduct the trial that the jury may not 
be influenced in their findings of fact by any opinion that may fall from 
the court. This matter has been so fully discussed by X r .  Justice 
Walker in Withers v. Lane, 144 3. C., 184, that we deem it unnecessary 
to say anything further. 8. v. Howard, 129 N .  C., 584. 

For  the error complained of, there must be a 
New trial. 

Cited: Morris v. li'ramer, 183 N.C. 90, 91; il.fcNinch v. Trust Co., 
183 N.C. 41;  S. v. Hart, 186 N.C. 588; 8. v. Sullivan, 193 N.C. 7 5 6 ;  
3. v. Auston,, 223 N.C. 205; S. v. Owenby, 226 N.C. 5 2 2 ;  S. v.  Sh im ,  
934 N.C. 398. 
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W. A. SAWYEIR 7 .  J. E. WILKIIVSON. 

(Filed 16 September, 1914.) 

Bailments-Contracts-Hire of RIule-Negligence-Trials. 
An agreement of hire of a mule for plowing purposes for a period of 

two weelis, a t  the end of which time the mule should be returned in as 
good condition as received, is an ordinary bailment determined by the 
common law relating to bailments for hire; and the bailee, being held to 
exercise only ordinary care for its preservation and protection, is nolt 
responsible for the destruction of the mule and his consequent failure to 
return it, in the absence of any negligence on his part. R0bertso.i~ v. Lum- 
b e r  Co., 165 N. C., 4, cited and distinguished. 

I~PPEAI,  by plaintiff from $'erguson, J., at  Spring Term, 1914, (498) 
of HYDE. 

This is  a civil action tried upon these issues: 
1. Did the defendant contract with the plaintiff that  he would return 

and deliver to plaintiff a t  the end of two weeks the mule and harness in 
as good condition as he received them, as alleged? Answer: Yes. 

2. Did the defendant con~ply  with said contract ? Answer : No. 
3. What  was the value of said mule and harness ? Answer : Mule $100 

and harness $5. 
4. m a s  said mule and harness destroyed by the negligence of the 

defendant ? Answer : No. 
The  plaintiff tendered judgment for $105, which his Honor refused 

and rendered judgment against the defendant for the sum of $5 and 
costs. The plaintiff excepted and appealed. 

S. S. X c n n  and PTJard di Thompscin for p la in t i f .  
Spencer di Spencer, J o h n  Tooley,  W a r d  c6 Grimes for defendant. 

B ~ o w s ,  J. The plaintiff hired a mule to the defendant for plowing 
purposes for a period of t ~ o  weeks. T h e  evidence tends to prove, and 
the jury have found, that the defendant contracted that  he would return 
the mule a t  the end of two w e k s  in  as good condition as he received it. 

Before the expiration of two ~ ~ e e k s  the mule, together with some of 
the defendant's stock, was burned to death by a fire which burned the 
defendant's stables. I t  is admitted that the fire ~ t - a s  not caused by any 
negligence of the defendant. I n  refusing to gire judgment for the value 
of the mule, we think his Honor mas correct. H i s  Honor gave judgment 
for the value of the harness because there is no evidence that  the harness 
mas destroyed. The transaction betn~een the plaintiff and the defendant 
constituted an  ordinary bailment, and the contract contained no prori- 
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sions or conditions which have been violated touching the stabling or the 
management of the mule. Nor does the contract contain ally condition 

to pay for the mule in case it is not returned. 

(499) As we vie767 the contract, it is an  ordinary bailment, determined 
by the doctrines of the common law relating to bailments for hire. 

I t  is not a coiltract of insurance, and the defendant is only liable in case 
he fails to exercise reasonable care in the preservation and protection of 
the property bailed. There is a class of cases mhich fastens liability upon 
the bailee upon failure to return the property or its value in  money. I n  
these cases the bailee is regarded as an  insurer. Grady zj. Xchzoeinler, 
15 A. a11d E. Anno. Cases, 161; Drake 11. White, 117 Mass., 10. 

The contract of hiring in  this case imposes no more upon the bailee 
by its terms than the lam raises by implication, namely, to return the 
mule, and its return is excused by intervening impossibility to perform, 
which operates as a release upon the obligation of the contract in the 
absence of neglect 011 the part of the bailee. 

An interesting case on all-fours with this is Seevers v. Gabel, Iowa 
Supreme Court, 27 L. R. A, page 133, in mhich it is held that  a hirer 
of personal property under an agreement to return it at  the expiration 
of the lease i n  as good condition as when taken, the usual wear excepted, 
is not liable for its loss by fire without his fault. 

The duty assumed by the defendant in  this case was to exercise ordi- 
nary care for the preservation and protection of the mule, and he is 
chargeable only with the liability to the plaintiff for loss occasioned by 
his failure to discharge such duty. Mallory 1;. Willis, 4 N.  Y., 76; 
Bosfer v. Pettibone, 7 N .  Y., 433; Stuart v. S t o ~ e ,  14 1;. R. A., 215. 

I n  Seevers v. Gabel, supra, the subject of the bailment was one "saw 
r ig  complete." The contract was to pay a stipulated rent per month and 
to return the property "in as good condition as i t  now iq." 

I n  XcRi:?lers v. Sfeamhoaf "Sangamcn," 22 Xo., 188, a barge was 
hired by the defendant under an  agreement that i t  was "to be delivered 
in good order, usual TTear and tear excepted." The barge was destroyed 
by ice without negligence upon the part of the steamboat company. The 

Missouri Court held that the steamboat company was not liabIe on 
(500) the contract for the non-delivery of the barge in the absence of a 

finding of negligence. 
I n  Young v. Bruces, 5 Litt. (Ky.), 324, the subject of bailment lyas 

a slave, hired until 25 December, 1819, to be returned well clothed and 
in good condition. The slave was drowned by accident without fault of 
the defendants, whereby they were pre~rented from returning him. The 
Court held that  the defendants were not responsible for  the death of the 
slave without fault of the defendants. 
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I n  Harris v. Nicholsom, 5 Munf., 483, the contract of bailment was 
construed and the Court held that the defendants were not liable for the 
destruction of the property, unless brought about by their own negligence. 
See also Xaggort v. Ha,nsbargar, 8 Leigh, 532; Warner v. Hitchings, 5 
Barber, 666; Wainscott v. Eilvers, 13 Ind., 497; David v. Ryan, 49 Iowa, 
642 ; Van Wormer v. Crane, 51 Mich., 363 ; 5 Cyc., 204; 3 Dec. Dig., 
Bailments, see. 14, subsec. 1; Niller v. Morris, 40 Am. Rep., 804; Pratt 
v. Waddington, 21 A. and E. Anno. Cases, bottom page 843; Fortune v. 
Hwris, 51 N. C., 532; Chaffin v. Lawrence, 50 N. C., 179; Henderson 
v. Bessent, 68 N. C., 224; Heathcock v. Pennington, 33 N. C., 640. 

The plaintiff insists that this case is controlled by our decision in 
Robertson v. Lumber CO., 165 N. C., 4. There is quite a distinction 
between the two cases. I t  is true, the Court said that "under the con- 
tract, as testified to by Hopkins, it is only necessary to prove a breach 
of the contract, namely, that the boat was not kept in good repair nor 
returned in good condition, and there is abundant evidence of that." 

I n  that case ilt was found by the jury that the plaintiff's boat was 
injured by the negligence of the defendant and that the plaintiff was 
damaged to the extent of $250. The boat was not des'troyed by an in- 
evitable accident, which ordinary care upon the part of the bailee could 
have prevented. The boat was returned to the bailee, but in a damaged 
condition, and that damage brought about by the negligence of the 
defendant. There is a marked difference between the facts in that case 
and the one we are now considering. 

The judgment of the Superior Court is 
Affirmed. 

Cited: Cooke v. Veneer Co., 169 N.C. 494; Clark v. Whitehurst, 171 
N.C. 3 ;  Sams v. Cochran, 188 N.C. 735, 736; Lacy v. Indemnity Co., 
193 N.C. 182; Edwards v. Power Co., 193 N.C. 783; Falls v. Gofcrth, 
216 N.C. 503. 

D. 0. BRINKLEY v. JOHN L. ROPER LUXBER COMPANY. 
(501) 

(Filed 16 September, 1914.) 

Removal of Causes-Diversity of Citizenship-Amount Involved-Title to 
Lands. 

Where a cause is sough~t to be removed from the State to the Federal 
court fo r  diversity of citizenship, and it appears from the complaint that 
damages are alleged for cutting plaintiff's timber in the sum of $2,250, and 
the petition to remove denies plaintiff's title to the lands, valued at $800, 

439 
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the title to the lands is in controversy, and the amounts thus involved 
exceeding $3,000, exelusive of interest and cost, it is sufficient for the par- 
poses of removal. Corporatiom Cornmissio.n v. R. R., 135 N. C., 81, cited 
and distinguished. 

APPEAL by plaintiff from Bond, J., at Auguslt Term, 1914, of WASH- 
INGTON. 

Ward & Grimes for plaintif. 
Sma811, MacL,ean, Bragaw & Rodm,an, a.nd W. M. Bond, Jr., for 

defendant. 

CLARK, C. J. This is an appeal from an order removing the cause 
to $he United States District Court. The complaint alleges that the 
plaintiff is the owner in fee of a certain tract of land therein set out 
and that the defendant has wrongfully cut and removed therefrom tim- 
ber to the value of $2,250. The defendant alleges that it is a corpora- 
tion of the State of Virginia, and that the amount in dispute exceeds 
$3,000. 

Upon the face of the petition the cause is removable, for in addition 
to the recovery of $2,250 sought to be recovered for damages, the peti- 
tion for removal avers: "That the defendant in good faith claims to 
own said land, and the title to same will be put in issue; that the said 
land so involved in this suit, and dhich the plaintiff seeks to recover, 
was worth when this suit was begun and is still worth the sum of $800; 
and thus i t  appears from the allegation of the complaint that the 
amount in  dispute exceeded when this suit was brought and still exceeds 

the sum of $3,000, exclusive of interest and costs." 

(502) The complaint alleges title to the realty and the denial puts 
the value thereof in issue, for the determination of this action 

would be an estoppel as to title in any other action (Tyler v. Capehart, 
125 N. C., 64)) and the value of the land is therefore a part of the 
amount in controversy. 

While the land is not sought to be recovered, the title to it is to be 
conclusively determined in this action, and therefore its value is neces- 
sarily a part of the amount in controversy. I t  is held a3 to an action 
of ejectment that the value of the matter in dispute is that of the 
interest in the land sought to be recovered, although the plaintiff avers 
the insterest to be of less value or only an  easement in the same, together 
with damages. 34 Cyc., 1233. 

This is not like Corporation Commission v. R. R., 135 N. C., 81, a t  
p. 91, where it appeared that "the amount in  controversy was based, 
not upon the amount that the object of the action might be to the 
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plaintiff, but the  inconvenience and loss of the defendant because of the 
interference of the Corporation Commission with the right of the 
defendant to manage i ts  large interstate commerce." I t  was there said 
that  such "statement as to the matter in controversy was simply a con- 
clusion of law, and a n  erroneous one, i n  our opinion, from the facts as 
they appear i n  the record, and even in  the petition." 

I n  the  present case the title to the land which is averred to  be worth 
$800 will be conclusively determined and is a par t  of the amount in 
controversy as much as the $2,250 damages sought to be recovered. 

The order of remora1 i s  
Affirmed. 

G E O R G E  F. K E E C H  I-. JOHN L. R O P E R  L U M B E R  C O M P A N Y .  

(Filed 16 September, 1914.) 

1. Trials-Xegligence-Evidence-Questions for Jury. 
The plaintiff was injured while engaged in sawing logs f o r  the defend- 

ant, and mas struck by a log which had improperly been placed across a 
near-by pile of them by the defendant in such position that it would be 
likely to fall at any moment and strike him. Held, sufficient evidence 
of defendant's actionable negligence to be submitted to the jury. 

2. Master and Servant-Independent Contractor-Issues-!Crials - Ques- 
tions for Jury. 

The evidence in this case is conflicting as to whether the defendant had 
let out the doingeof the work, wherein the plaintiff was injured, to an 
independent contractor; and the charge of the trial judge upon the evi- 
dence, on this phase of the case, given upon the issue of negligence, is 
held no error, there being no specific issue submitted upon the question of 
independent contractor. 

BPPEAL by defendant from Ferguson, J., a t  February Term, 1914, of 
BEAUFORT. 

This is a civil action tried upon these issues: 
1. Was the plaintiff injured by the negligence of the defendant John 

L. Roper Lumber Company, as alleged in  the complaint? Answer : No. 
2. Was the plaintiff injured by the negligence of the defendants J. A. 

and S. W. Wilkinson, as alleged in the complaint ? Answer : Yes. 
3. Did the plaintiff, by his own negligence, contribute to his injury, 

as alleged by the defendants? Answer: No. 
4. Did the plaintiff assume the risk of the injury received by him, as 

alleged by the defendants? Answer: No. 
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5. Were the defendants J. A. and S. W. Wilkinson independent con- 
tractors of John L. Roper Lumber Company? Answer : Yes. 

6. What damage, if any, is the plaintiff entitled to recover? Answer: 
$500. 

(504) Upon the issues the court rendered judgment in favor of the 
John L. Roper Lumber Company, dismissing the action as to 

that corporation and giving judgment against the defendants S. W. and 
J. A. Wilkinson, doing business as S. W. Wilkinson & Brother, for the 
sum of $500, with costs. 

The defendants S. W. and J. A. Wilkinson appealed to the Ehpreme 
Court. 

Daniel & W a ~ r e n ,  Manning & Kitchin for plaintiff. 
Small & XacLean, Bragaw B Rodman for defendamfs. 

BROWN, J. There are only two questions necessary to be considered 
in the disposition of this appeal: First, was there any evidence of negli- 
gence? We think that there was sufficient evidence of negligence to carry 
the case to the jury. The plaintiff offered evidence tending to prove 
that he was engaged in sawing logs with a crosscut saw for the de- 
fendant; that he was struck by a log which fell off the pile and hit him 
on the left hip and knocked him down and broke his ankle; that the log 
that hurt him was lying across some other logs, and some other logs 
placed across that one. The logs were placed parallel with the railroad 
track and across the other logs diagonally. The log that fell off and hit 
him was not placed correctly and in the usual manner, but was placed 
diagonally across the other logs so that i t  was liable to roll off and hit 
the plaintiff at  any moment. These logs were brought to the place by 
a skidding machine, which would pull the logs from the woods and then 
they were piled up near the track. 

The plaintiff testified in  substance that the log that hit him was not 
placed in the usual manner in which the logs were accustomed to be 
placed; that i t  was placed crosswise the other logs and then two or three 
olther logs placed across i t ;  that he did not discover the particular danger 
at the time that he was sawing. 

We think the testimony of the plaintiff upon the question of negli- 
gence in the manner of piling the logs was sufficient to carry the case to 

the jury. 
(505) Second. I t  is contended that one Dunbar was having this 

work done, and that he was an independent contractor for the 
Wilkinsons. While no special issue was submitted involving this ques- 
tion, his Honor practically submitted it under the second is~ne. His 
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Honor instructed the jury "that the Wilkinsons contend that they are 
not responsible, because they had transferred their contract to Dunbar, 
and this is denied upon the part of the plaintiff. 

'(If the Wilkinsons, after they had taken a contract from the Roper 
Lumber Company, made a contract with Dunbar (that Dunbar was to 
do the logging in his own way, load the logs on the train and get them 
out of the woods and cut them in proper lengths and load them on the 
train for a certain price, and do i t  in his own way, and the Wilkinsons 
were to furnish the skidder and engine, and the Wilkinsons furnished 
the skidder and engine in proper condition, then Dunbar would be an 
independent contractor. 

"He would have the right to hire and discharge hands and be respon- 
sible for their pay, and the Wilkinsons would not be connected with the 
people who were working for Dunbar, and in that contract they might 
agree that the payments should be made through the store of the Wilkin- 
sons, if that was part of the contract; but as the Wilkinsons had no 
management or control over the manner in  which the work was done, 
the manner in which the trees were cut down and put on the cars, then 
Dunbar would be an independent contractor. 

"The plaintiff, however, contends that that was not the purpose of 
making the contract or intention of the parties. The plaintiff contends 
that Dunbar was an insolvent man and that the most that was intended 
by the contract was that Dunbar should be put in charge of the logging 
business and take his compensation out of what he could save out of 
$3.50 per thousand feet, and that he was the manager of the Wilkinsons. 
I f  Dunbar was insolvent and was an experienced man, and the contract 
was ma'de in  good faith, still he would he an independent con- 
tractor. 

"(But if he was insolvent, it is a circumstance which you will (506) 
take into consideration in finding as to whether the contract was 
made as claimed by the defendants Wilkinson.) 

"If you should find from the evidence that the Wilkinsons made this 
contract with Dunbar, and Dunbar was an independent contractor in 
that he had the right to do the work in his own way, hire the hands, 
employ or discharge them, then the Wilkinsons would not be responsible 
for any damage which might result from any negligence of Dunbar or 
those under his control, and would not be responsible for the negligence 
of Will Russ, and the plaintiff would not be entitled to recover." 

We think this question was properly left to the jury, and that there 
is no error in the charge under which it was submitted. Upon a review 
of the whole record, we find 

No error. 
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I n  this  case S. W. a n d  J o h n  14. Wilkinson a r e  appellants, and  the 
judgment  is against them. 

Cited: Beach v. McLean, 219 N.C. 527. 

J. B. BACHELOR v. CHARLES NORRIS. 

(Filed 16 September, 1914.) 

1. Deeds and Conveyances-Married Women-AbandonmeneJoinder of 
Husband-Constitutional Law. 

Revisal, see. 2117, authorizing a married woman to execute a valid 
conveyance of her real property, without the joinder of her husband, when 
she has been abandoned by him, is constitutional. 

2. Deeds and  Conveyance-Married Women - A h n d o n m e n t  - TriaIs - 
Evidence. 

Evidence of abandonment of the wife by the husband is sufficient for 
her  to execute a valid conveyance of her lands without his joinder, which 
tends to show that  they had separated ; he had gone to another State with- 
out leaving her anything for her su~pport; that they had had numerous 
quarrels, the cause of which he had attributed to others living i n  the same 
house with them, where he had refused to remain. 

3. Deeds and Conveyances-Words and  Phrases--"Binding Lands1'-De- 
scription-Vagueness-Par01 Evidence-Trials. 

The term "binding lands" used in the description of a deed is  equivalent 
to the call of another tract ; and the following description in a deed is held 
sufficient to admit d par01 evidence of identification, after reciting the 
county, etc.: "adjoining the lands of B. B. J., and others, bounded as  
follows, viz.: Beginning a t  an oak stump s t  the road gate, thence west- 
wardly, binding the lands of B. B. J., to a holly tree; thence same course 
across the road; thence eastwardly, binding the swamp to a cypress tree; 
thence same course, binding the swamp to the first station, containing 4 
acres, more or less." And where a witness, after identifying the lands, 
testifies on cross-examination that the oak stump, the beginning point 
named, was not upon the line referred to, and would not be reached again 
by following the swamp, this is only material upon the question of identifi- 
cation, and does not render the deed void for uncertainty 09 description. 

(507) APPEAL b y  plaintiff f r o m  Perguson, J., a t  December  special 
Term, 1913, of CAMDEN. 

T h i s  i s  a n  action t o  recover damages f o r  trespass on  land  and lthe t i t le  
to  t h e  l and  is  i n  issue. 

T h e  defendant claims under  a deed executed b y  t h e  feme plaintiff, 
Georgiana Bachelor, on  30 October, 1902, i n  which the land  i s  described 



N. C.] FALL TERX, 1914. 

as follows: "A certain tract or parcel of land in Camden County, State 
of North Carolina, adjoining the lands of B. B. James and others, 
bounded as follows, viz.: Beginning at  an  oak stump at  the road gate; 
thence westwardly, binding the lands of B. B. James to a holly tree; 
thence same course across the road; thence eastwardly binding the 
swamp to a cypress tree; thence same course, still binding the swamp to 
the first station, containing 4 acres, more or less." 

The plaintiff admits the execution of this deed, but contends that it 
is void: 

(1) Because Georgiana Bachelor mas a married weman at  the time 
of i ts  execution, and her husband was not a party to the deed. 

(2)  Because of the vagueness and uncertainty in  the description of 
the land. 

The defendant admits that the said Georgiana Bachelor was a (508) 
married woman at  the time of the execution of the deed and that  
her husband did not join in the execution, but contends that the deed is 
valid because at  the time it was executed the husband of the said Georgi- 
ana Bachelor had abandoned her, and further, that the description of 
the land in  the deed is sufficient. 

There are several exceptions in the record, but all of them that are 
material were el~tered to preserw the contentions of the parties as above 
stated. 

There was a verdict in favor of the defendant, the first issue sub- 
mitted to the jury and the finding thereon being as follows: "1. Was 
the said Georgiana Bachelor abandoned by her husband, J. B. Bachelor, 
at  the date of the execution of the deed from G. W. Barnham and 
Georgiana Bachelor to Florence B. Ashley? Answer : Yes." 

There was a judgment for the defendant, and the plaintiff excepted 
and appealed. 

Worth a92d Pugh fo r  plaintif. 
W .  I. Halsfend and Ward & Thompson f u r  defendanf. 

ALLES, J. The constitutiondity of the statute (Rev., see. 2117) 
authorizing a married woman to execute a ral id conveyance of real 
property without the joinder of her husband, when she has been aban- 
doned by her husband, has been sustained in  sel-era1 decisions of this 
Court. (Hal l  v. Talker,  118 N. C., 377; Brown v. Brown, 121 N. C., 
8 ;  Finger v. Hunter, 130 N. C., 531), apd as the fact of abandonment 
has been found by the jury in favor of the defendant, the only question 
left open to the plaintiff on this branch of the case is whether there is 
evidence to support the verdict. 
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There was evidence that the husband was in Virginia when the deed 
was executed; that the wife stated that he had nothing to do with the 
deed, and had left her and gone to Virginia; that both husband and wife 
stated they had separated; that the husband made no provision for his 
wife when he left for Virginia and she had to buy supplies on her own 
credit; that the husband said the Ashleys had moved to his house and 

he would not stay there with them, as it would cause trouble for 
(509) all; that the husband was frequently intoxicated, and he said his 

wife had numerous quarrels, and this has as much probative 
force as that held sufficient on an issue of abandonment in Tiandiford 11. 

Humphrey, 139 N. C., 65. 
We are also of opinion the deed is not void for vagueness in the 

description, which is more definite and certain than many others that 
have been upheld. Farmer v. Batts, 83 N. C., 387; Perry v. hkott, 109 
N. C., 374; Johnson v. Manufacturing Co., 165 N. C., 106. 

The term, "binding the lands," it is true, is equivalent to the call for 
another tract (Allen v. Sallkger, 108 N. C., 161), and one of the wit- 
nesses for the defendant, after identifying the land on his examination 
in  chief, said on cross-examination that the oak stump was 100 yards 
from the James land, and that if you continued to follow the swamp you 
would not get back to the beginning; but this does not render the deed 
void, and is only material on the location of the land in the deed. 

As was said in Coltrain v. Lumber Co., 165 N. @., 44, "The conten- 
tion that the failure of the 50-acre tract to bound on the other lands, as 
described in  the deed, is a fatal defect, cannot be sustained." 

We find no error in the trial, and the judgment is affirmed. 
No error. 

Cited: Patton v. Sluder, 167 N.C. 503; Alston v. Scrvuye, 173 N.C. 
215; Lancaster v. Lancaster, 178 N.C. 23; Freeman v. Ramsey, 189 N.C. 
797; Xeys v. Tutea, 199 N.C. 370; Nichob v. Yorlc, 219 N.C. 270. 

PERCY C. TYLER v. J. AND E. MAIIONEY. 

(Filed 16 September, 1914.) 

1. Attachment-Undertaking-Separate Action. 
A successful defendant in attachment must seek relief in a separate 

action on the undertaking. 
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2. Attachment-Probable Cause-Damages-Malice. 
Where plaintiff in attaclmieiit witliont malice has sned out his writ and 

ieized the property of the defendant without probable cause, he is  liable 
to the defendant in that action in the amouiit of actual damages he has 
thereby sustained. 

3. Same-Res Judicata. 
The question of recovery by the plaintiff in this action for  damages he 

has sustained by reason of the defendai~t's having seized his property in 
attachmeiit n-ithont probable cause is not decided in clefendailt's appeal in 
the attachmeiit proceedings. Ilfnl~ottc!~ v. l'ylcl-,  136 S. C., 42, and the 
defense of vcs j ~ ~ d i c a t a  is untenable. 

4. Attachment-Nonresident-Malice-Evfdence - Information, Available 
Knowledge. 

Where a person merely leaves the State temporarily for the purpose of 
prospecting, ail attachment against his property liere will not lie upon 
the grouud that he was x nonresident: and where lie sues the attaching 
creditor for damages, i t  is  sufficient for him to slion- a s  want of probarblc 
cause, that the latter acted upoii rumor that the plaintiff had changed 
his place of resitlence to another State, without asking information from 
the plaintiflf's n-ife or family, who had remained in the State, or used 
other arailable means to ascertaiii the truth of the rumor he had heard. 

5. Sttachment-1'~obable Cause-Trials-Questions for my-Questions 
for Court. 

In  this caw it  is held that thc qnestion of probable cause is a mixed 
one of law and fact, leaving for tlic jury to deteriniile from the e17idence, 
ns a matter of fact, whether the circnmstmces show the cause to be 
probnbIe or not probable; but whethcr. admitting then1 to be true, they 
amount to a probable cause is a qneqtion of law for the judge. 

-IFPEAL by plaintiff' f r o m  Connor, J., at February  Term, 1914, (510) 
of RERTIE. 

T h i s  is  a c h i 1  action f o r  damages for  wrongfully and  illegally at tach-  
i n g  the plaintiff's property. T h e  following issues were snbmitted toethe 
court  b y  the  plaintiff and  accepted by  the defendants, towit :  

1. D i d  t h e  defendants wroizgfnlly, unlawfully, and  without probablc 
cause, a t t ach  tlw property of the  plaintiff, a s  alleged i n  the complaint?  

2. I f  the defelldaizts wrongfully, unlawfully, and  without  probable 
cause, attached the property of the plaintiff, as  alleged i n  the complaint, 
has  the plaintiff been damaged thereby? 

3. I f  so damaged, i n  what  s u m  has  he been damaged? (511) 
4. I n  what  sum has  the  plaiiitiff been damaged by  reason of 

the  wast ing loss of the property seized under  the at tachment  issued? 
T h e  plaintiff stated i n  ope11 court  t h a t  lie made no claim against t h e  

defendant upon his  undertaking, and  t h a t  the  only claim made  by  h i m  
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was that the attachment mas issued without probable cause, and for abuse 
of process. 

At  the conclusion of the evidence, his Honor, being of opinion that 
there was no sufficient evidence of a want of probable cause, sustained 
the motion to nonsuit. The plaintiff appealed. 

Winston & Matthews for plaintiff. 
Winborne & Winbome, J. B. N a ~ t i n ,  and Hurray Allen for defendant. 

BROWX, J. I t  appears from the evidence in this case that the plain- 
tiff was indebted to the defendant in the Spring of 1903 in the sum of 
$537. I n  September of that year the defendant sued out a writ of 
attachment and levied it upon the plaintiff's crop and other property, 
which property, it seems, was sold and applied to the defendant's debt. 

Upon the return of the writ of attachment before Coolce, Judge, the 
writ was vacated and the property attached ordered to he restored to 
the defendant in the attachment. The defendant in  the attachment, 
Tyler, mored in the cause for a judgment on the undertaking in the 
attachment proceedings. Upon appeal to this Court, it was held that 
the successful defendant in attachment must seek relief for damages in 
a separate action on the undertaking. Mahoney c. Tyler, 136 N.  C., 42. 

The ground upon which the attachment was sued out was that the 
defendant therein, Tyler, had left the State and had become a citizen of 
South Carolina. Upon a hearing of the attachment, the court held that 
the defendant was still a resident of this State at the time of the levy 
of the attachment and vacated the same, which ruling xas  affirmed by 
this Court. The plaintiff, Tyler, brings this action against the defend- 
ant for the value of the property taken and for all damages sustained by 

reason of the unlawful levy of the attachment. 
(512) I t  is contended by the defendant and set up in the answer that 

, the matter is res adjudicatn by the decision of this Court abo-re 
cited, and that the plaintiff, if he has any remedy, should sue the sheriff 
who levied the attachment. This position cannot be sustained. I t  is 
apparent, upon reading the opinion of the Court (136 N. C., page 41), 
that the only matter passed upon was the regularity of the proceedings. 

I n  that opinion the Court, holding that a motion in the cause was not 
the proper remedy, says: "That being true, i t  follows, with equal if not 
greater reason, that the defendant's remedy is by civil action, as he 
could recover at  common law damages only for wrongfully suing out 
the attachment, and his suit would be in the nature of an action for 
malicious prosecution, in  which a want of probable cause must be shown 
in order to sustain the action." 
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The present action is brought in pursuance of that decision. The 
liability of one who wrongfullg and without probable cause sues out an 
attachmalt and levies it upon the property of another is not open to 
question, and is fully recognized in the opinion of that case. 

The allegations of the complaint in this action are: 
That the defendants wrongfully and unlarr-fully sued out and had 

leried on the said crops an attachment, without having any probable 
cause therefor. and nllde~. which attachment they seized the plaintiff's 
property as aforesaid and took the same unto their possession through 
their agent, one Carter. 

That while in the possession of their agent, the said property was 
damaged, injured, destroyed, wasted, and much of i t  made ~ v a y  with, 
to plaintiff's great damage and at least tlie sum of $500. 

That all of defendant's acts in suing out said attachment, in levying 
the same on said property, in taking possession of the said property, in 
wasting, damaging, destroying, and injuring the same was wrongful, 
unlamful, and willful and 11-ithout probable cause. 

We are of opinion that his Honor erred in holding that there is no 
evidence of a ~van t  of probable cause. The plaintiff is not pro- 
ceeding in this case against t h ~  sheriff, but against the defendant (513) 
upon the elementary principles of conlmon law to recover such 
damages as he sustained for the nnlarvful seizure and appropriation of 
his property. R. R. 1 .  IIn,rlziwre ( ' 0 . .  135 S. C., 175. 

Haring been deprix-ed of his property by process of law wrongfully 
and illegally sued out by the defendants, the lam ~ o u l d  be unjust to itself 
as well as to the plaintiff if it did not restore to him that of TJ-hich he 
has wrongfully been deprired, or monetary damages in lieu thereof. 
P e r r y  e. Tupper, 71 K. C., 386; Sneeden v. H(i~r i s ,  109 N.  C., 35i ;  
R. R. v. Aardzcclre Co., 138 S. C., 73; R. R. c. Hardware Co., 138 N. C., 
175; R. R. v. l l a rdzuare  Po., 143 N.  C., 54. 

Taking all tlie evidence in this case, v e  are of opinion that in any 
riem- of it, if believed by the jury, a want of probable cause i s  made out. 
The ground upon TI-hich the attachment vas  issued is that Tyler had left 
the State and become a citizw of South Carolina. The evidence tends 
to show that he Iived in Kelford, Eertie County, early in 1903; that he 
gare up his business in Kelford and mored orer into Sorthanipton 
County; that he  as cultivating a crop and lived on the Edgar Potvell 
farm in Kortharnpton County. 

I n  July, 1903, the plaintiff had laid by his crop and left his family 
in North Carolina and went to South Carolina on a temporary visit and 
remained not quite t r ~ o  months. EIe testifies that his family did not 
expect to  f o l l m ~  him to South Carolina, his furniture had not been 
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packed for shipment; tha t  he was clo1i.n there temporarily a t  the instance 
of the Atlantic Coast Lumber Company; his fanlily remained in  North- 
ampton County. I n  September he heard that  his crop had been at- 
tached, and he came back to look after it. 

The defendant's eridence tends to prore that  the witness Bakter was 
a clerk of the defendant in Portsmouth, Va.; that  he n7as sent dam-n to 
look after the debt vh ich  the plaintiff om-ed the defendant. Baxter 
testifies: "I made inquiry as to the residence of Tyler before the attach- 
ment ~ r a s  issued. I went to  Kelford and was there informed that he 

liad gone to South Carolina to work and make his home; heard 
(514) this from sereral men. They told me he had packed up his 

furniture, and his family ~ v a s  going to join him in  South Caro- 
lina. I \Tent back to Norfolk and reported to  Mr. Mahoney." Baxter 
further testified: "I did not go to see Jlrs .  Tyler nor any of Mr. Tyler's 
relatives to find out if he had mored to South Carolina. I: acted on 
mhat r a s  told me on the street. I n s  hot after our money, but did not 
get it." 

Mahoney testifies as to mhat Eas ter  reported to him, and that his 
attorney, Martin, adrised him to get out an attachment, as Tyler was a 
nonresident of thiq Sta te ;  that  lie helieved Tyler was a nonresident and 
liad permanently left the State to l i ~ e  in South Carolina. 

I n  Vnho.rley 1..  Z'ylrr, supru, i t  is held that a person learing the State 
to seek work, for the purpose of prospecti~g,  does not sustain an  attach- 
ment on the ground that  the defendant was a nonresident. 

The evidence shows that Baxter, the defendant's agent, made no 
inquiry in Northampton County, nhe r r  the defendant's family resided; 
that  he did not go to his residcnce: that he made 110 inquiry of persons 
~ ~ h o  mere supposed to know anything about the plail~tiff ; that  he does 
not gire the names of the persons wlio told 11im in Kclford; that lie 
relied on a mere street rumor, and upon such rumor tlie defendant and 
his c o ~ u n d  acted and issued an attachment and practically destroyed the 
plailitiff's crop. I f  these facts are true, and tlic jury s h o ~ ~ l d  find then1 
to be true, it  establishes a want of probable cause, in our opinion. 

The question of probable cause in cases like this is a mixed one of 
law and fact, learing for the jury to determine from the evidence as a 
matter of fact whether the circumstances of the case show tlie cause to 
be probable or not probable; but ~rliether, supposing them t u  be true, 
they amount to a probable cause, is a question of 1~x1- for rhe judge. 
TViZkinson u. TT'ill;inson, 130 S. C., 263.  

3 s  is shown in Xcrhoney c. l ' y l ~ r ,  w p m ,  it  is not necessary to prore 
actual malice in this case in  order to recorer substantial damages, bat i t  
is llecessary to prore a n-ant of p~obable  cause. The effect of pror- 
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i n g  malice would be to  authorize the  jury, i n  case they saw (515) 
fit. to award p u n i t i w  damages. B u t  i t  is not necessary to  con- 
sider this  question, a s  puni t i re  damages a r e  disclaimed i n  specific terms 
i n  t h e  brief of the  counsel f o r  the plaintiff, w l ~ ~ r e i n  i t  is  sa id :  

"No question of punitive damages is  raised. It is  simply a question 
of recompelising the plaintiff f o r  property they seized a n d  have not 
accounted for." 

T h e  judgment of nonsuit is  set aside and  a ilcm t r ia l  ordered. 
Rcrersed. 

C i t ~ d :  T y l e r  v. Xahoney.  168 K.C. 238; J Iur t in  'L'. R e s f o d ,  I70 N.C. 
541; Shute c. S'hzife.  180 N.C. 391 ; IViZliunzs c. Perliins,  192 S . C .  177; 
DicX~~~rsml v. Ref in ing  Co., 201 S .C .  91 ;  C(trson 7.. Doggett, 231 N.C. 
633. 

ISAAC TILLETT.  Jn.. r. N0I:POIX SOUTHERS RAILROAD COJIPASY. 

(Filed 23 September. 1914.) 

I .  Railroads-Segligence-Contributory Segligence-Master and Servant 
-Insufficient Help-Trials-Evidence-Questions for Jury. 

In  this action brought by an employee of the defeudant railroad corn- 
] ~ n j  for damage5 requiting while lortding .500-po1md rails, 30 feet long, 
npon a flat car 4% feet from the ground. there nnb evidence tending to  
.how that the injury occurred ~ r h i l e  the  lain in tiff IT-as attempting, under 
the orders of the d~fendnnt ' i  h ice principal, to load one of the rails with 
in~ufficient helg : the plaintiff' was on the g ~ ~ m d  11-it11 another man to 
help him lift the rail to such position and in \uch n~anner  that others 
upon the car could r e c e i ~ e  and place it there: that while lifting a rail 
in tilib manner. it slipped from the hiulds of the plaintiff's helper, inflict- 
ing the injury complainecl of: Hcld sufficient, upon the question of de- 
fendant '~  actionable negligence in failing to furliiill sufficient help, to be 
submitted to the jury. and plaintiff's cause of action was not barred by 
the defense of contributory negligence .I. ;I nmtter of lan7, under the eri- 
dence P ~ y f o ~  tl 1'. R. R . 160 S. C.. 93, applied, and C ~ U ( I H  1.'. R. R.. I"8 
S. C.. 387. distinguished. 

2. .lppeal and Error-Objections and Exceptions-Questions and L4nswei*s 
-Evidence-Hanoless Error. 

The question of clefendaat'a uegligence in this caie depending upon 
whethe1 the clefenclant had proTided sufficient help for the plaintiff to 
load rails upon its flat car, the admission of his teitilnony as  to tlie  nun^ 

ber of men reqnired is held harmlesc, if erroneour, he having elsewhere 
teqtified thereto without objection: and lhs anslTer to another question 
(hbjectecl to, haring little if any p r o b a t i ~ e  force, under the circumstances 
of this case i~ not held f o ~  rerelsible errol. 
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3. Verdicts-Agreement-Taken by Clerk - Unanswered Issues - Subse- 
quent Ails\\-ers4udments-Unapproved Practice. 

It having been agreed by the parties that the clerk should take the 
rerdict of the jury during recess of court, the foreman put the verdict in 
his pocket. the jury separated, some of them telling what the verdict was, 
and the foreman handed it to the judge upon recollvening of court. The 
judge then reassembled the jury. asked then1 if  the^ had agreed upon 
their verdict, na s  informed that they hacl, and then read the iciues and 
answers to them, which they said vt-as their verdict, agreed upon before 
they separated. The judge sustained the verdict thus rendered. and i t  is 
held on apl~eal to be no error. The custom permitting clerlis of court to 
take verdicts in recess in the xbsellce of the judge is not approved. 

(516) APPEAL by defendant from Ferguson, J., at January Term, 
1914, of CTRRITUCIC. 

This is an action to recover damages for personal injury caused, as the 
plaintiff alleges, by the negligence of the defendant in failing to furnish 
a sufficient force of hands to do the work in which the plaintiff was 
engaged at the time of his injury. 

The plaintiff testified as f o l l o ~ ~ s :  "In Nay, 1911, I fe as working on 
the Norfolk Southern Railroad at Snowden in this county, and was 
loading 30-foot iron rails on flat cars. The flat car was 4Yz feet from 
the ground. The rails were lying down by the side of the track. There 
were four of us loading the rails. We had to take the rails up and put 
them on the car; the first rail me had four men. Four were the crew, 
and the bossman made fim. When I got hurt  nobody but the captain 
and myself mere loading. There were two of the men on the gat ear. 
The rails weighed 660 pounds. Thornton L o m y  was boss; Enoch 
Whedbee, William Bray, and a fellon- by the name of Nema (but he had 

stepped off) and myself x7ere in the gang. Whedbee and Bray 
(517) were on the flat car. Lowry and I v:ere on the ground loading 

rails, trying to raise them from the ground and put them on the 
car. The captain and I mere lifting a rail and trying to put it in the 
car, and by the time that we got it a little above our heads, the captain 
let i t  slip out of his hand. I t  slipped at the other end. Captain said it 
slipped out of his hand and hit me on the head, and I did not know 
anything else. I t  was too much for us to lift, and I said to the captain 
that we could not raise it, but he said, 'Oh, yes, me can. Come on.' I 
told him that there was not enough men. There mere two inen on the 
flat car. After he told me to go ahead, I lifted the rail with his help." 

Question: "State what was the cause of it slipping from his 1151nd, if 
you know." 

To this question the defendant objected, nhich objection Tvas over- 
ruled, and defendant excepted. 
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Answer: "We did not have enough men; two men TTere not enough 
to load the rails. 

"He told me to hold i t  in my arms till he could get a new hold. He  
asked me if I could hold it till he could get a nemT hold, and before I 
could grab i t  again i t  slipped out of his hands. I t  struck me on the 
head. I did not know anything else till I got to headquarters between 
10 and 11 o'clock. They carried me to the doctor's office, and I was 
then taken home. I was confined at  home for twenty-two or twenty-three 
days. While I was there, at times I would not have any sense, and 
sometimes I was not any good. I was confined to the bed for twenty- 
three days. I was up and about during the twenty-three days. The 
captain came to see me and asked me how I was getting along. The 
doctor said that I did not nerd any further treatment, and said t4at I 
could r o  back and do what I felt like doing. I went back to work and 
stayed five or six days. I could not work; got IT-orse. This was in June. 
I have stopped ever since. When I tried to IT-ork I felt in the head like 
I would fall. I felt like my head was going around and around. My 
head gets that way sonletimes now. Before this I was all right. I was 
never trollbled with my head before. I t  hurts me now, and I 
have a pain in my eye. I have had i t  ever since th.e time that I (518) 
was struck till the present. I cannot stand the hot weather, and 
cannot do half a man's work. I could stand hot weather before. I h a ~ ~ e  
not been paid anything for loss of time. 
"I went to Norfolk at the request of the railroad. They wanted me 

to sign something. I do not know what it r a s  called. I reckon it m s  
for me to go to work. They wanted me to sign and release any claim. 
I did not sign it. 

('We always used as many as two or three nlrn on the push car. and 
this Tvas the flat car. The push car is not as high as a flat car. We had 
t ~ o  or three men to put it on the pnsh car. Ner-er used less than four 
men to put on a car of this size. We had nothing to keep then1 from 
falling when we raised them." 

Question: "If you had had a piece to have held the rail :vhen you 
were getting a grip, what effect would that have had?" 

To this question the defendant objected, rhich objection was ouer- 
ruled, and defendant excepted. 

Answer: "That would have had a light force. 
"If we had had as many as four men we would have loaded it all 

right. We had five men to put on the first rail. One had stepped aside. 
and there was no one on the ground except the captain and myself. I 
got $1.10 per day." 
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Cross-examination: "I ha7-e been working for the railroad for nine 
gears. The rails n-ere 30 feet long and n~eighed 560 pounds. 9 think 
T?rallace Bray and Whedbee hare  moved to Virginia. I hare  often 
loaded cars before. Whedbee had been working a year o r  tm-o, Bray 
about a month, and Captain Lowry about three years. I f  n-e did not 
haoe enough men, we would get wooden forks and carry them up as the 
rails i rent. TTe 7 i o ~ l d  lift them this way and slide them on the ear. W e  
nwuld l if t  it  that  v7ay and then get around and push it on. At the time 
that  I was hur t  Tye did not get the first end up. The men on the car 
had not taken hold of the rail. We m7ere going to hand it to them. We 
would go to the end and t r y  to get the other end u p ;  we would hand i t  
to them. I cannot tell how many rails I have loaded that way. We 

~ o u l d  get an  angle bar and stick it there and get the other end and 
(519) put i t  011. That  is the way the boss loaded rails. T e  had not 

gotten the first end u p  when I was hurt. I didn't knon- anything 
when 1 got hurt. I was carried to Moyoek on the hand car, and mas 
able to walk up to Dr.  31ann7s office. 

"I an1 not viorking anyahere. My  wife is  orki king alid helps me 
along. I can do a little something, but I cannot do as I used to do. I 
cannot do half a man's ~ o r k .  I hare  had headaching never before as 
now. I do only vork  a part  of a day. I t ry  to f a rm a little, so that I 
can sit down vhen  I want to.'? 

The defendant by motion to nonsuit, by exceptions to parts of the 
charge, and to the refusal to gire certain prayers for instruction, raised 
the question as to whether there is any eridence of negligence, and if 
there is such e~idence,  contends that  the plaintiff on his own evidence 
assumed the risk of his in jury  or was guilty of contributory negligence. 

The jury returned the f o l l o ~ ~ i n g  uerdict : 
('1. Was plaintiff injured by the negligence of defendant, as alleged? 

-1nswer : Yes. 
"2. Did plaintiff contribute to his om1 negligence 2 Ansn.er : No. 
"3. What damage is plaintiff entitled to recorer ? -2nswer : $500." 
"The case was giren to the jury just before the noon recess of court. 

B y  consent, the jury mere instructed to return their ~ e r d i c t  t o  the clerk. 
The jury retired and the court took recess. The jury agreed on the 
rerdict. and 11-rote their answer to the issues. The foreman of the jury 
put the issues so ansx~ered in his pocket, and the jury, without returning 
the rerdict, separated. They told on the outside during the recess of 
the court what their verdict was. On the reassembling of the court the 
foren~an,  in the absence of a number of the jury, handed the issues so 
answered to the judge. The judge did not read aloud the issues and 
ansxi7erQ until all the members of the jury xT7ere in their seats in the box. 
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The  judge then asked the jury if they had agreed on their verdict. They 
answered that  they had. H e  then read the issues and responses, and 
asked if that  \iTas their verdict. They ansvered yes, and that  they 
had agrecd on the verdict and issues ansn-ered before they sepa- (520) 
rated. The court reproved the jury for separating before return- 
ing  the rerdict. 

"The defendant moved to set aside the verdict because of the above 
facts. This was denied. The defendant excepted." 

There TTas a judgment upon the rerdict in faror  of the plaintiff, and 
the defendant excepted and appealed. 

dyd le t f  and Sl tnpson for p l a i n t i f .  
J .  lierlymz W i l s o n  f o r  defendani. 

SLLES, J. I11 the case of P i g f o r d  1 % .  R. l?., 160 K. C.. 93, in nhich 
the eridence n a s  r e ry  much like that in this case, -1ssoriafe Just ice  
ST'a77i ilr deli.\ ers a comprehensire and learlled opinion nhich  corers. all 
of the exceptions of the defendant as to negligence, assumption of risk, 
and contributory negligence, and further discussion of these questions 
here is  unnecessary. 

The case of Bryan 2). R. R., 128 S. C., 387, relied on by the defendant, 
is not in point, because in that case there was no e~ idence  of failure to 
furnish a sufficient force of hands. aud it  as because of failure to pro- 
duce such e~ idence  that the Court held that  the injury to the plaintiff' 
was the result of an  accident. 

The exceptions to evidence cannot be sustained. 
I f  the answer to the first question is objectioiiable as an expression of 

opinion, a?  contended by the defendant, the same witness gave the same 
testimony without objection. H e  testified to the circumstances attending 
the injury, the weight of the rails and the number of hands employed, 
and said, n l l rn  there was no objection taken, '(If Tve had had as many 
as four men v e  ~ o u l d  have loaded i t  all right." 

The ansr  cr to the question mhich is the subject of the second excep- 
tion to the e~ridence had very little, if any, probative force, and could 
not constitute reversible error. 

The  cuqtom, which is very general, of allowing juries to return theil- 
verdicts to the clerk in  the absence of the judge, is not approved, as it 
frequently results in misunderstandings and in  an attempt to impeach 
the verdict; but in this case the findings of the judge show that  the 
verdict upon nhich  the judgment i s  rendered mts  agreed to before the 
jury separated, and there is nothing to indicate that  any improper 
influence induced the verdict, and the action of his Honor in  (521) 
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refusing to set it aside is sustained. King 11.  Blackwell, 96 N. C., 322; 
Lufirell v. Martin, 112 N.  C., 594. 

I n  the first of these cases i t  was agreed that the clerk might take the 
verdict of the jury and the court adjourned at  7 p. m. until 9 3 0  o'clock 
the next day. The jury coming to a conclusion at 11 :30 p. m., and the 
clerk having gone home, by permission they placed their verdict in an 
envelope and sealed the same, wrote on the back of the envelope, "Verdict 
of the jury," and handed it to the sheriff of the county, who had the jury 
in charge. The sheriff placed the envelope in  his safe and on the meet- 
ing of the court the judge had the jury called into the box and the fore- 
man in the presence of the jury opened the envelope, and it mas held 
that the exception to the verdict could not be sustained; and i11 the 
second case the jury returned their verdict to the clerk without answer- 
ing the third issue, and on the nest day the judge called the jury into 
the box and permitted then1 to answer this issue, although i t  was in 
evidence that some of the jurors had talked with several parties, after 
their separation, about the case, and it appearing that the jury had 
agreed upon an answer to the third issue before they separated and the 
court finding that they had not been influenced by anything said to them, 
the verdict was sustained, the Court saying: "The jury having found 
the third issue before their separation, i t  was no error to permit them 
to assemble again and write i t  down, especially as the judge finds as a 
fact that the jury had not been influenced by what had been said to them 
after their separation." 

N o  error. 

Cited: Zageir v. E z p e s s  Co., 171 N.C. 696; ililarshall v. Telephone 
Co., 181 N.C. 411; Ledford v. Lumber Co., 183 N.O. 616; Gentry v. 
Utilities Com., 185 N.C. 287; Shelton 11. R.R., 193 N.C. 674; Queen v. 
DeHarf, 209 N.C. 421; Owens v. Lumber Co., 212 N.C. 138; Edwards 
v. Junior Order, 220 N.C. 4 6 ;  X. v. Williams, 220 N.C. 455. 
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(522) 
ATLAITTIC COAST LISE RAILROAD COXPASY - 4 s ~  LOUISVILLE mD 

XASHVILLE RhI1,ROAD COJIPAXY, TRADISG AKD OPEEATINC CSDER THE , 
NAME "GEORGIA RAILROAD," v. F. F. SPESCER AAD FAIRFIEILD AND 
ELIZABETH CITY TRANSPORTATIOX COJIPAKP. 

(Filed 23 September, 1914.) 

1. Corporations, Domestic-Charter--Questions of Law. 
Whether a corporation operating here is a Korth Carolina corporation 

or not is a matter of law depending upon the pro~isions of its charter. 
Statou 2.. R. R., 144 N. C., 145, cited and applied. 

1;. Removal of Causes-Corporations, Domestic-Cause of Action-Venue 
--Wrong County-Motion to Transfer. 

A corporation of this State should bring its action in the county wherein 
i t  has it. principal place of bu~iness. and not in the county wherein the 
defendant rcsides: and n-here this has not been done, the defendant's 
remecly is by n~otion to remoTe the cause to the proper county. 

3. Appeal and Eiaror--Transfer of Causes-Principles of Law. 
The action of the trial judge in transferring a cause of action to another 

county :T7ill he reviewed on appeiil ~ i ~ h e n  such action is based solely on a 
proposition of lan7. 

~ P E  \L by plaintiff from order of F e r g u s m ,  J., 15 April, 1914; from 
 GATE^. 

J. Kevyon Viison for plaintif. 
TTJard d2 Thompson for defendants. 

CLARK, C. J.  The defendants m o ~ e d  to remore this action to Hyde 
County for iniproper renue, upon the ground that the Atlantic Coast 
Line Railroad Company was a foreign corporation, and that  the de- 
fendant Spencer is a resident of E y d e  County and the defendant trans- 
portation company is a domestic corporation having its principal place 
of business in said county. The cause was removed, not as  a matter of 
discretion, or because of the conl-eliience of ~ i tnes ses ,  but on the ground 
tha t  i t  was improperly brought i n  the county of Gates, the Atlantic 
Coast Line Railroad Company being held a foreign corporation. 

The niotion Yas erroneously allon-ed. Whether an  individual 
ib a r e s id~n t  of this State or not depends upon erideace, and is ( 5 2 3 )  
a question of fact to be passed upon by the Federal court. Bu t  
whether :i corporation is a North Carolina corporation or not is a 
matter of  la^^ depending upon its charter. 

The  que,tion of law whether the Atlantic Coast Line Railroad Com- 
pany is a North Carolina corporation \Yas decided in this Court in a 
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very able and  conelusire opinion by  Connor, J., iiom the accomp!ished 
judge of the United States District Court  f o r  the  Eas te rn  District of 
K o r t h  Carolina, i n  a n  exhaust i re  opinion i n  S f a t o n  1;. R. R., 1 4 4  N. C., 
pp. 145-154, to x ~ h i c h  we feel unable to  add  anything. T h a t  opinion is  
based upon Federal  authorities therein cited. It has  been cited as  
authori ty ,  I Iough v. R. R., 144  N. C., 701; Hws i  T .  R. R., 162 N. C., 
371, 372;  a n d  has been reaffirnled i n  COT T .  R. R., post. 

I f ,  a s  suggested, the pr incipal  place of business of the Atlant ic  Coast 
L ine  Rai lroad Company is  i n  -\Ten. Hanover ,  the  action should h a r e  been 
brought i n  tha t  county. Rev., 482. B u t  Rev., 425, prorides tha t  if a n  
action is not brought '(in the p ~ o p e r  county, i t  may, no twi ths tand i~g ,  be 
t r ied there, unless the  defendant before t h e  t ime of answering expires 
demand i n  wri t ing tha t  the t r i a l  be h a d  i n  the  proper county." T h e  
defendant did not delnand tha t  the  action be remored to X e w  I lanorer ,  
a n d  i t  r a s  e r ror  to remore i t  to the county of Hyde, on the ground 
assigncd i n  the motion and  order of remoral.  

Reversed. 

Cited: B r o w n  c. Jackson, 179 N.C. 365, 375, 377;  SlizzeZZ v. B. R., 
1 8 1  N.C. 3 8 ;  Corporation Conz. c. J / f g .  Co., 185  K.C. 36. 

J O E I S  H. BURDES r. LOUIS LIPSITZ. 

(Filed 23 September, 1914.) 

\Tills-Estates-Coi~tia$eat Limitations-Death of Devisee-Direct Rene- 
ficiaries-Interpretation of Statutes. 

A del i<?  of lands to R. in fee. " g r o ~  ided he has a cliild or children : but 
if lie lia- I I ~  child, then to him for life." n i t h  limitation orer t o  the 
testator', heirs a t  Inn, carries to the t l e ~  isee a fee-~inil?le estate, defenhible 
upon his c t ~ a t l ~  without h , l ru~g  had a child. tlie contingent eTe11t by which 
the estate ib determined refelriug to the deatli of the derisee and holder 
of the prior eytate unlrss x contrarr intent clearly appears from the will 
itself (Revisal. wc 1551) : and 11po11 his dent11 and nonhappening of the 
contingencg namecl, tlie inhe~i ta~ ice  passes clirectlp from the tertator to 
the ultilnate deriseea. Hence. whe~i the holder of the prior e-tate h a s  
acquired tlie interests therein of the cliildrell of the testator the11 liring, 
he cannot conrey a good title to the lnnd; for prior to his dear11 some of 
these heirs mag hare died leal i i ~ g  children, who. in t h t  event. n onld take 
directly from the tebtatol a s  hi- heir5 a t  l ~ n .  

(524)  APPEAL by defendant fro111 Conrzor, J., a t  L l ) r i l  Term.  1914, 
of BERTIE. 

438 
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Con t ro~e r sy  suhnlitted without action. The demand of plaintiff was 
for  the purchase price of land which plaintiff had bargained to de- 
fendant, and defendant resisted paymelit on the ground that  the title 
offered was d e f e c t i x  The Court being of opinion that  the deed of 
John  H. Burden, tendered to defendant, ~vould coiirey a good title, 
entered judgment for the contract price, and defendant excepted and 
a p ~ e a l e d .  

I17insfo~r & , l l u f f h e m  f o r  p2a i1 l f i f .  
Gillinnz & Dauenpor t  for defendant .  

HOKE, J. The title tendered xTas admitted to depend upon the con- 
struction of the will of John L. Burden. devising the lands covered by 
the deed to plaintiff, in t e r m  as fo l lo~is  : "I gire to n1j7 son, John Henry  
Burden, a fee-simple title to the tract of l a i d  on TI-hich I h e ,  it being 
all the land I own, provided lie has a child or children; but if he has 
no child, then 1 give him the said land during his life, and to his widow 
if he leaves one surriving, during her  idow ow hood, and then the said land 
shall go in equal portions to my  heirs a t  law as if I had made no will. 
And the said John H. Burcleu shall pay  to each of my children who 
shall sur r i re  me, and the represelltatires of such as may be dead, $100. 
I n  the erent  the said John Henry  has a child born to him, then the land 
to be absolutely his i11 fee simple"; and upoii the following facts agreed 
upon by the parties as relevant to its correct interpretation: "John L. 
Burden o~r-ned the lands described in -;aid contract. I n  his last 
will and testame~it as set out on page 6 of the record he devised (525) 
said lands to John 8. B u r d m  upon the condition therein named. 
The said John  H. Burden duly qualified as executor of said estate under 
said 1~41, and paid his sisters the said sun1 of $100 as required in said 
1 The said John L. Burden left s ~ ~ r r i v i n g  him the following daugh- 
ters, towit, Willie J. Cowand, C. E. Xorris, Lurinda Pritchard, Lucy A. 
Pritchard, E. C. Cherry, and Sally F. Bazemore, and also a grand- 
daughter, Mary E. Thomas, the only surriving child of a daughter who 
had pwdeceased him, and said John IT. Burden. The said daughters 
and granddaughter were his only heirs a t  l an~ .  Afterwards, on 6 De- 
cember, 1890, the said s i ~ t e r s  and their husbands, i n  consideration of 
said $100 and the further sum of $100 more paid to each of them, con- 
veyed all of their right, title, and interest i11 said lands to said John 13. 
Burden. (Sec paragraph 5, page 2 of the record, a i d  also Exhibit "B" 
on page 7 of the record.) On 4 Julv, 1892, for the same consideration, 
the said Mary E. Thomas conr.ryed her rights, title, and interest in said 

459 
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lands by deed described i11 paragraph 6 on page 3 of the record, and also 
in Exhibit ('C" on page 9 of the record. 

"Since the execution of the deed from the various sisters and their 
husbands to said John H. Burden, set out in Exhibit ('B" as aforesaid, 
Willie J. Cowand and Lwtinda Pritchard have died, leaving children 
surviving them, and all of whom are living at  the present time. 

"John Henry Burden, the plaintiff, is uow a widower of the age of 
62 years, and has never had a child born to him." 

Upon these facts, i t  has been repeatedly held, in this State, that the 
devise in question carries to the devisee, the present plaintiff, an estate 
in fee simple defeasible upon his death without "having had a child born 
to him." Rees v. Williams, 164 N.  C., 128, opinion by Associate Justice 
Allen, affirmed on a petition to rehear, 165 N. C., 201, opinion by Asso- 
ciate Justice Walker; Smith v. Lumber Go., 155 N. C., 389; Perrett v. 
Bird, 152 N.  C.; 220; Harrell v. Hagan, 147 N.  C., 111. And these 
and other authorities are to the effect that, under a correct interpretation 

of Revisal, see. 1581, and, unless st contrary intention clearly 
(526) appears from the will itself, the contingent event by which an 

estate of this kind is determined must be referred, not to the 
death of the devisor, but to that of the devisee and holder of the prior 
estate. Rees v. Williams, supra ; 17arre17 v. Hagan, supra, and Buchanan, 
21. Bur17lnn~n, 99 N. Cj., 308. -1s sh0~7n in the case of Sessoms v. Sessoms, 
144 N. C., pp. 122-125, and TVhiliield v. Garris, 134 N.  C., 24, on the hap- 
pening of the contingency, "the limitation over is not to be considered 
as a qualification of the first estate, but the same is a separate estate 
which passes directly from the testator to the ultimate devisee," and, 
being a contingent one, only those who fill the description at  the time it 
comes into existence can take under the terms of the will. 

I n  the present case the plaintiff holds and tenders a deed for his own 
interest, fortified by the deeds of the other children of the testator. 
These were his heirs, and would fill the description at the time that he 
died, but, as the second estate does not arise till the death of the first 
taker, these grantors may not then be his heirs, but, in case of their death 
before the first holder, their children would become the heirs of the 
testator. As a matter of fact, two of the daughters of the testator have 
since died, leaving children who are now living, and these arf at present 
among the heirs of the testator, and, as such, could claim an interest in 
the property on the present happening of the contingency. 

Under the authorities cited, we must hold that the title offered is not 
a good one, and the judgment conipelling payment of the purchase 
money must be re~~ersed. 

Eeversed. 
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Cited: Hobgood$. Hobgood, 169 N.C. 489, 490; O'Neal v. Borders, 
170 K.C. 484; Whichard v .  Craft ,  114 N.C. 129;  Patferson v. Nc@or- 
mi&, 177 N.C. 458; Xal loy  v .  Acheson, 179 N.C. 97, 98;  Love v .  Love, 
179 K.C. 117;  Hutchinson v. Lucns, 181 N.C. 84, 85;  Baugham v .  Trus t  
Co., 181 S . C .  408; Christopher v. TVilson, 188 S . C .  760, 761; Alexander 
v .  Fleming, 190 X.C. 817; Dnly v .  Pate, 210 S.C. 225; Whit ley  v .  
N c I v e r ,  220 N.C. 436; V a n  Wink l e  v .  Berger, 228 N.C. 478; Elmore v. 
Aus f in ,  232 N.C. 21, 83; B u f n l o s  1 ' .  Blalock, 232 N.C. 108, 110. 

(Filed 23 Septemlber, 1914.) 

I .  Partnc.rship-Survitring Partner-Dissolution-!Jkansactions, Etc., with 
Deceased-Interpretation of Statutes. 

Where (the action involves the question of dirision of partnership assets 
between the surviring partner and the heirs a t  law of the deceased .one, 
and it  is pertinent to the inquiry whetller the sur~ iv ing  partner had bought 
out the interest of a third member of the firm and was entitled to his share 
thereof, testimony of a conversation between the ~urviving partner and 
this third person, still liring, tending to show snch transaction, etc., is noit 
a transaction. etc., with a deceased person prohibited by Revisal, see. 1631, 
and is competent. 

2. Partne~~sliip-~is~o1ution--Division of Assets-Surviving Partner-Dec- 
laration of Deceased. 

In  an action by the s n r a i ~ i n g  partner of a firm against the heirs a t  law 
of a deceased member thereof, where the sharcs of the partners in the 
assets of the firm are  in question. i t  is held that declarations that had been 
made by the deceased partner against his i n t e r e ~ t  are competent eridence 
for the defendants. but otherwise a s  to his declarations in his awn favor 
made in the absence of the snrTiving partner. 

3. Partnership-Dis~olution-Division of Assets-Surviving Partner-Evi- 
dence-Book Entries. 

Three partners 17-ere in business. and one of them was bought out, and 
the controvers~y arises a s  to  whether one of the remailling members bought 
out the retiring member i n  his own right or for the benefit of tlie remain- 
ing firm, one of whom has since died. In  an action by the sur~ iv ing  
partner against the representatives of the deceased one, i t  is competen~t, 
upon the question stated, for the plaintiff to shovr- that the deceased 
partner nTaa the manager of the firm. had possession of i ts  boolr~, and that 
it  nowhere therein appeared by entry that the deceased had any interest 
in the firm's assets where entries of this character had been made. 
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APPCAI, by defendants from Ijoild, .I . ,  at J anua ry  Term, 1914, of KASH. 
This was a special proceeding for the dirision of property belonging 

to a partnership, returnable before the clerk. Issues of fact being 
(528) raised by the ans\yer, the cause was transferred to the ciril-issue 

docket for trial a t  a regular term. 
The question a t  issue in the case v a s  whether or not the plaintiff, 

C. B.  Brantley, onned a t~vo-thirds interest in the partnership property 
and all its original capital, or ~ ~ l l e t l i e r  he owned only a one-half interest. 

I t  ~i a< admitted by all parties that  when the partnership Jvas first 
formed, C. B. Brantley o m ~ e d  an  undirided one-third and $3,000 capital 
stock, and that  S .  H. Brantley owned an undiuided one-third and $2,000 
capital stock, and that Samuel Xarshbourn owned an  undivided one- 
third, but no interest in the capital stock. 

I t  was admitted by the plaintiff that Samuel Marshbourn a t  the time 
of his  death ( the defendants being his representat i~es) owned the in- 
terest vhich he had when the partnership was first formed. 

I t  n7as admitted by the defendants that plaintiff, C. B. Brantley, olvas 
the one-third undirided interest vhich he owned when said partnership 
T? as first formed and the $3,000 capital stock he put in the business. 

I t  was contended by C. B. Brantley that  some time after the formatioll 
of the copartnership he bought. for his  om^ use and benefit, from S. H. 
Braatley the one-third interest that said 8. H. Brantley owned at the 
outset of the business and his $2,000 capital stock. 

I t  TT-a. contended by the defendants that  a t  the time of or after the 
purchase from S. H. Brantley of his interest by C. B. Brantley said 
purchase inured to the advantage of both Samuel Narshbourn and the 
plaintiff, C'. B. Brantley, so as to leave each owning a one-half interest. 
The plaintiff was contending that the entire one-third originally owned 
by S. H. Brantley, and his share of capital, was bought by the plaintiff, 
and that since then the plaintiff has owned an ulldirided two-thirds in- 
terest and all the capital stock, and the said Samucl lilarshbourn at the 
time of hiq death on-ned only the other one-third and llolie of the capital 

qtock. 

(529) There n.as evidence introduced tending to sustain the conten- 
tions of both sides. No objection was made to form of issues 

submitted. 
Amoag other pieces of erideilce ill fa ror  of the plaintiff was the 

following : 
S. IT. Brantley TT7as slyorn, and testified to his signature to paper- 

writing, by the terms of which, sonlc years ago, during lifetime of said 
I!farshbourn, he had sold his entire one-third interest in said businms, 
and his interest ill capital stock, to the plaintiff, C. B. Brantlex. 
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C. B.  Brantleg mis  sworn, and testified that some years ago he bought 
from S. H. Brantley the entire one-third interest owned a t  tha t  time by 
S. H. Brantley and his entire interest in capital stock, and that  he paid 
hini fur same by assigning to hini certain shares of bank stock which 
belonged a t  that  time to  him, the said C. B. Brantley. 

To the foregoing evidence of S. H. Brantley and of C. B.  Brantley, 
tending to shon that P. B. Bral~tlexr had bought the one-third interest of 
S. H. C r a n t l ~ y  and his capital qtock, the defendants objected upon the 
ground that  said testimony IT-as prohibited by section 1631 of the Re- 
visal. Objection overruled. Defendants excepted. 

The  plaintiff introduced, in his behalf, one or more witnesses who had 
nerer had any  interest in the controversy or i n  the event of the action, 
and prored by each of them that a t  different times they had heard 
Saniuel Illarshbourn say that he owned only a one-third interest in said 
partnership business, and that the plaintiff, C. B. Brantley, had bought 
the inter?-t formerly owned by S. H. Brantley. As each of said wit- 
nesses proposed to so testify, the defendants objected; o~rerruled, and the 
evidence admitted, and defendants excepted. 

During the tr ial  the defendants offered one or more ~ritnesses by  horn 
they proposGd to p r w e  that  they had heard the defendant, Samuel Marsh- 
bourn, state in substance, in the absence of C. B. Brantley and not as a 
part of any conversation proren by the plaintiff or any other witnesses, 
that he. the said Samuel Marshbourn, owned a one-half interest in said 
businrs.  

The plaintiff objected to each of said statements proposed to be (530 )  
proren by said vitnesses; the court sustained the objection, ex- 
cludecl the eridence, and to each of said rulings the defendant excepted. 

During the tr ial  plaintiff introduced J. J. Pitts, 7%-ho had i n  the court- 
room \\it11 him the books admitted by defendants to be the mercantile 
books of said firm during the life of said Saniuel Xarshbourn, and had 
him turn to various pages of said books showing entries pertaining to the 
capital stock of said firm. "No entry showed that  said Marshbourn had 
any interest in said capital stock." Defendants objected; overruled, and 
defendants excepted. 

During the argument one of counsel for the defendants Tvas calling 
attention to what he claimed would be a presumption when nothing else 
appeared, to the effect that  in an  admitted partnership each partner 
x-odd be presumed to ow11 an equal interest with each other partner. 

The court fully stated the contentions of both sides to the jury and 
among other things charged the jury, "That the burden of proof Tvas on 
the plaintiff to s h o ~  by the preponderance of the eridence, by the greater 
TT-eight, that  he o m ~ d  two-thirds interest in surplus and profits of said 
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business, and all the capital stock, instead of one-half, as admitted by 
the defendants. 

"That if plaintiff had so shown by greater weight of the eridence, by 
the preponderance of the eridence, then the jury would answer the first 
and second issues 'All of it7 and the fifth issue 'Two-thirds7; and if the 
plaintiff had not so shorn, jury should answer said issues 'One-half.' " 
The court saying that no quedon of presumption of equal interest would 
arise if the facts appeared difkrentlv. 

"That if the plaintiff had shown by the greater x-eight of evidence, 
that is, by the preponderance thereof, that he owned two-thirds nf sur- 
plus and profits of business, the jury should say in answer to the fifth 
issue 'Two-thirds.' I f  the plaintiff had failed so to shor, or the evidence 
had left the matter so the jury could not say h o ~  it was, they should 

answer the said issue (One-half.' " 
(531) To the foregoing extract of the judge's charge (that being the 

only portion objected to) the defendants excepted. 
The jury amwered the issues in  favor of the plaintiff. 
Judgment for plaintiff, and defendants excepted and appealed to the 

Supreme Court. 

B. R. Gran tham,  Pinch c f  T'uughan for. plaintifl. 
T .  T .  T h o r n e  for defendants .  

ALLEN, J. The eaidence of C. 13. Brantley and of S. H. Brantley, 
relating solely to a transaction taking place between themselves, and at 
which the deceased Narshbourn Tvas not present, both S. H. and C. B. 
Brantley being alive, does not come within the letter or the spirit of 
section 1631 of the Rerisal. Bunn v. T o d d ,  107 N. C., 266. 

I t  does not refer to a conversation or transaction with a deceased 
person. 

I t  is equally clear that the declarations of Marshbourn against his 
interest mere competent, and those in his own f a ~ ~ o r  were properly 
excluded. 

The record is not entirely clear as to the evidence of J. J .  Pitts, but 
we infer that he produced the books of the partnership in existence at  
the time Xarshbourn was alive, showing the entries of the capital stock, 
and that it did not appear from these entries that Marshbourn had any 
interest therein. I f  so, the evidence was competent, as the claim of the 
defendants is that at that time Xarshbourn had bought an interest in 
the capital stock of S. H. Brantley, and as he had charge of the bu siness ' 

and mas in possession of the books, it was a reasonable inference that if 
lie owned an interest i11 the capital stock i t  would hare been entered, and 
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the  failtlre to  find such en t ry  v a s  a circumstance which the  j u r y  h a d  the  
r igh t  t o  consider. 

T h e  exceptions to  t h e  charge a s  they a re  stated i n  t h e  record a re  not  
insisted upon  by  counsel fo r  the defendant, and  the charge seems to be 
f ree  f r o m  obiection. 

One of the assignments of e r ror  refers to  a n  incident occurring dur ing  
the  argument  of one of the  counsel f o r  the defendant, but  as  there 
is n o  exception i n  the  case on appeal  relat ing t o  the matter,  i t  (532) 
cannot  be considered. X o r s e  2 ) .  Freeman, 157 N. C., 385. 

KO error. 

G. D PRITCHARD,  RFCEITER OF TI-TI: LEROY STEAMBOAT COMPANY, v. 
NORFOLK S O U T H E R S  RAILROAD COMPANY. 

(Filed 23 September, 1914.) 

1. Carriers of Goods-Negligence-\\later Damage-Evidenc~Questions 
for Jury. 

Held,  in this action to reeorer of the defendan~t carrier damages caused 
to a shipment of a car-load of peannts, that the evidence of actionable 
negligence on the defendant's part was sufficient which tended to show 
that  the shipment was received from i t  in a damaged condition from 
water :  that during its transportation it  had been raining; that the roof 
of the car leaked, and that the condition of the car was such that  the rail1 
could hare beaten in betweell i ts slats. 

2. Carrie1.s of Goods - Traffic Contracts - Pleadings - Amendments - 
Court's Discretion. 

I n  an action betv7een two carriers involving a balance alleged to be due 
the plaintiff under a traffic contract, it is withill the discretion of the trial 
judge to allow the plaintiff to amend its complaint so as  to allege that it  
had been forced to pay clamages for a shipment of goods received by it  
from the defendant in a damaged condition. for which the defendant's 
negligence, while in its care, n a s  responsible; and vhi le  the amendment 
create- an additional cause of action, i t  is so germane to the original cause 
that both may be considered ac: one action. 

3. Carriers of Goods-Traffic Contracts-Connecting Carrier-Damage to 
Shipment-Paymei~t-Limitation of Actions. 

T h e r e  the contro~~ersy between two carriers inrolves a balance alleged 
to be clue the plaintiff under a traffic contract, and the plaintiff is  allowed 
b;\- the court to amend its complaint to allege clanlages i t  had had to pay 
a customer of the road. which arose from the defendant's negligence, the 
cauqe of action thus alleged arose to the plaintiff a t  the time i t  paid the 
clamages complained of, and the statute of limitations ~ v o ~ ~ l d  begin to ruil 
frum that time. 
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4. Same--Trials-Burden of Proof. 
Where one carrier sues another for damages, alleged to have been paid 

by it, and cansed by (the latter's negligence, the bnrden of proof is  on the 
plaintiff to shorn that the defendant's negligence cansed the damages and 
that the plaintiff had paid them in the amount alleged ; and in this case 
the evidence is held sufficient to be submitted to the jury that  the damages 
were paid by plaintiff's .drafts on money in defendant's hands, owiilg by 
the latter to the former. 

5. Contracts-Vendor and Vendee-Deferred Payments-Trials-Evidence. 
The plaintiff carrier pulrchased from the defendant carrier certain 

steamboats upon a certain cash payment, with agreement that the (balance 
of the purchase price should be paid in equal amounts a t  stated times. 
There mas eridence tending to show that the defendant earrier hail moneys 
in its 11ands owing to plain~tiff, under a traffic arrangement, sufficient to 
meet these deferred payments when due, and by the defendant's testi- 
mony it  W R ~  admitted tlhat i t  had plaintiff's money on hand, but could not 
state the amounts, and it  was Held,  on the question of allowing the de- 
fendant interest on the deferred payments, that i t  was for the defendiant 
to show exactly what funds i t  bad of plaintiff's on hand a t  the various 
times for )the payment of interest, and the question was properly left to 
the cletermination of .the jury. 

6. Pleadings-Amendments-Court's Discretion-Excusable N e g l e c t A p -  
peal and  Error. 

A redueal b.y the  trial court to set aside a juclginent rendered in an 
action upon contract, for surprise, inadvertence, and excusable neglect, on 
the ground that  defendant had neglected to allege a mistake in  the con- 
tract sued m, will not be disturbed on appeal when it  appears that the 
pleadings had been filed, trial had upon the merits of the case. and the 
issues submitted were fnlly responsive to the pleadings. 

(533) APPEAL by  both parties t o  the action, f r o m  Ferguson, J., a t  
F e b r u a r y  Term, 1914, of PASQUOTANK. 

Civil action tried upon these issues: 
1. I s  the  plaint$f7s claim for  damages, pa id  t o  M. Hoffman & Bro., 

barred by  the  s tatute  of limitations ? Answer : No. 
2. What amount  is  due the plaintiff, pa id  M. Hoffman & Bro., dam- 

ages to  the  337 bags? Answer:  $728.41. 

(534) 3. I s  the plaintiff indebted to the  defendant f o r  interest on t h e  
deferred payments  on the  purchase money of the  boats? Answer: 

No. 
4. W h a t  amount  is due t h e  plaintiff by  defendant  f o r  money had  a n d  

received ? Answer : $2,247.70. 
Upon the  judgment rendered, the  defendant appealed. 

Aydlett & ,Simpson for plaintif. 
J .  Ken yo72 'Wilson for defendan f. 
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BROWX, J. This actiou is brought to recorer a balance due from the 
defendant under a traffic contract, together wit11 certain damages for 
iiijury to peanuts ~ d i i c h  the plaintiff alleges it has been coiiipelled to pay, 
TI-hicli injury was caused by the neglige~lce of the defendant. 

First. The plaintiff claim? that  in .June, 1910, i t  received from M. 
Hoffman 6r Bro. a lot of peanuts, n-hich under its traffic contract with 
the defendant it delivered to the defendant in good condition. The 
plaintifi further alleges that  these peanuts Twre damaged by the negli- 
gence of the defendant while in transit to Suffolk, Va. The defendant 
denies the negligence slid also pleads the statute of lin-iitations. The 
question of negligence was properly submitted to the jury, and there is 
abundant evidence in the record tending to support the allegation. 

The president of the LeRoy Steamboat Company testifies: "The pea- 
nuts were refused at Suffolk. I ~ w n t  to the agent of the Suffulk Pea- 
nut  Compaay, and he  advised me that the peanuts had beell refused. 
Nost of them were snioking from the heat. The doors of the railroad 
cars mere gone and the rain beat in. The rain m s  universal for  two or 
three weeks; the agent of the railroad said that  i t  rained. There was 
  lo thing to keep the rain out except t ~ r o  or three slats. The doors were 
shut ;  they mere about 6 feet high and ahout 10 feet wide. There was 
nothing in the space to keep the rain from beating in. The  cars were 
in a bad condition and one had a leaky roof. I called Mr. Warren's 
attention to it, and I told him that they had no business to put peanuts 
in that  car. The  cars were met from the inside. 1 did not see any 
cracks in the cars, but the roof was 13 et." 

I t  i* contended further that  the claini is barred by the statute (535) 
of limitations. We do not tliink upon the admitted facts that  
the plea can be sustained. I t  is true, the action was commenced on 18 
Nay ,  1912, and the original complaint was filed 011 24 Xay ,  1912. 

The action appears originally to have been brought for an accounting 
alld settlement of the freight money due the plaintiff under the traffic 
contract. We find no menti011 in the complaint of the damages to thc 
peanuts ~ r h i c h  were delivered to the defendant company in June,  1910; 
nor do we find, as attempted to be pointed out by the plaintiff's counsel, 
any refelwlce to this drrnaiid in t l i ~  bill of particulars. Bu t  an  amend- 
ment to the coniplaint was filed on 8 January,  1914, and the plaintiff 
claims that cause of action did not arise until July, 1911, the time when 
the plaintiff paid the money for the dainages to the shipper of the pea- 
nuts. I11 this amended complaint the allegations concerning the injury 
to the peanuts and the payrneiit therefor hp the plaintiff are fully set out. 

We are of opinio~l that  the filing of the ameadecl complaint was a 
niatter in the discretion of the court, and that vhile it is practically an 
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additional cause of action, it is so germane to the original cause of action 
that both may be considered in  one action. I f  the cause of action arose 
in June, 1910, when the peanuts were injured, then we think the claim 
would be barred by the statute; but in our opinion the cause of action 
did not arise until the money was paid by the plaintiff to the owner of 
the peanuts, and that was in  July, 1911. 

His  Honor, therefore, correctly charged the jury: "If you shall find 
that from the time the payment was made until the complaint was filed 
this January, there was less than three years, the statute does not bar 
the claim. I f  the payments were made in July, 1911, then the statute 
does not bar the claim, and you would answer the issue "NO." 

As between the common carrier and the shipper, the cause of action 
would arise when the damage ensued and the injury was inflicted; but 
now as between common carriers themselves, a cause of action would not 

arise in behalf of one carrier against the other until the common 
(536) carrier suing for the same had paid the damages, as until that 

had been done it would have sustained no injury. 
The LeRoy Steamboat Company and the defendant were practically 

copartners in the transportation business, and each is liable for any 
damage resulting from delay or otherwise on the lines of each other; 
but the one could not recover from the other damages which i t  had never 
been called upon or required to pay. Mills v. R. R., 119 N. C., 694. 

There is quite a distinction between the case at bar and that of Penm. 
Co. v. C. W. and Sf. Paul By. Co., 144 Ill., 197. I n  that case one rail- 
road company sued another for goods which it had delivered to it and 
which the defendant company had allowed to go astray, and for which 
a judgment had been rendered in behalf of the owner against the plain- 
tiff company. 

There is nothing in the record which shows that there was any traffic 
contract existing between the two companies for joint transportation. At 
the time the judgment was rendered, in 1893, the Carmack amendment 
was not in force. Therefore it was the ordinary case of a bailee deliver- 
ing goods to another bailee, or of one common carrier employing another 
common carrier as its agent to make delivery of goods which had been 
received by it. I11 that case the cause of action, as was properly held by 
the Illinois Court, arose in behalf of the Pennsylvania Company against 
the defendant company when it failed to make delivery of the goods. 

We think the cause of action accrued here when the LeRoy Steamboat 
Company paid the money to 'Hoffman. I t  is contended that there is no 
evidence in the record that the steamboat company ever paid the money 
to Hoffman. This contention cannot be sustained. There is evidence in 
the record of two drafts dated 28 July, 1911, one for $1,650 and one for 



X. C.] FALL T E R N ,  1914. 

$200. I t  is contended by the plaintiff that  these drafts, drawn on the 
funds of the LeRoy Steamboat Company in  the hands of the defendant 
and paid by the defendant and charged up  to the LeRoy Steamboat 
Company, embraced the money paid for the damaged peanuts, and there 
is evidence to sustain this contention. 

I t  is true, as contended, that no judgment has ever been ren- (537)  
dered against the plaintiff company for these damages, but the 
plaintiff mxs not obliged to stand a suit for a clairn m%ich it ackno~d-  
edged to be just. The burden of proof is upon the plaintiff and was so 
placed by the judge below to make out this claim against the defendant 
by a clear preponderance of evidence. 

Second. I t  is contended that his Honor erred in refusing to charge 
the jury that  the plaintiff v a s  not indebted to the defendant for interest 
on the deferred payments for the steamboats purchased by the LeRoy 
Steamboat Company from the defendant. I t  appears that by virtue of 
a written contract the defendant sold to the said steamboat company 
three steamers for the sum of $15,000; $4,000 of which was paid in cash 
and $11,000 was to be paid in thirty-three equal monthly installments of 
$333.33 each. 

I t  is admitted in the defendant's answer that there mas a n  agreement 
entered into between the defendant and plaintiff by which certain through 
rates were established orer said lines, and the agreement provided that 
the defendant should apply the money due the LeRoy Steamboat Com- 
pany to the adjustment of claims of the defendant against the said 
company. 

The plaintiff claims that these interest charges, if any were due under 
the contract for the sale of the steamers, were paid by the defendant to 
itself out of these moneys belonging to the plaintiff. Tha t  question v a s  
left to the jury, T T ~  think very correctly, in these words by his Honor:  
"1 charge you that if you shall find from the evidence that  a t  the time 

that  the monthly payments became due, that  the defendant con~pany had 
in  its hands money of the plaintiff company sufficient to meet the 
monthly payments as they fell due, the defendant would be entitled to 
no interest, and, therefore, if you so find froni the eridence, i t  would be 
your duty to disallow the claim for interest." 

The defendant contends that there was no e~idence  to support this 
charge. There is not only eridence offered by the plaintiff tending to 
support it, but the defendant's o n n  ~ ~ i t n e s s ,  Metcalf, testified: 
"The payment.. were made each month. I will not say that every (538) 
month the steamboat company did not have enough in our hands 
to pay the amount due. Whaterer we owed the steamboat company a t  
the first of the month did not go to its credit till the 25th. I presume 
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that we had more than enough on the 25th of each month to pay the 
account of the steamboat company." 

This evidence is sufficient to go to the jury so as to call upon the 
defendant to show exactly what funds it had in its hands belonging to 
the plaintiff at  that time. Having failed to do so, we think the jury 
warranted in finding the issue in favor of the plaintiff. 

We have carefully examined the other exceptions taken by the defend- 
ant, and we find them to be without merit. 

K O  error. 

At the following term of court the defendant moved to set aside the 
judgment rendered at the February Term, 1914, upon the ground of 
surprise, inadvertence, and excusable neglect. A number of affidavits 
were filed, upon which his Honor, Judge Ferguson, made his findings of 
fact and declined to set aside tlie judgment, and the defendant appealed. 

I t  is said in the brief of counsel for the defendant that the neglect in 
this case consisted in the failure of the defendant in drafting its com- 
plaint to allege that there had been a mistake of the draftsman in draw- 
ing the contract, and in failing to introduce evidence of this mistake. I t  
was an equitable defense which should have been pleaded, and counsel 
failed to plead the same, and failed to have evidence a t  the trial to sup- 
port the contention. 

We find upon an examination of the record that the defendant not 
only answered the original complaint, but in February, 1914, before his 
case was tried filed an answer to the amended complaint. I t  is true, 
the counsel did not set up these particular defenses referred to in his 

brief, but the Court cannot set aside a judgment for that reason. 
(539) The case was tried before a jury, by counsel on both sides, and 

tlie issues submitted. These issues were respoiisive to the plead- 
ings, and if the counsel desired other issues submitted, he should have 
tendered them to the court, and it was his privilege to ask the court to 
allow him to amend his answer. 

Nothing of that sort was done. I t  is too late, therefore, after the trial 
is over and judgment is rendered, at a subsequent term, to ask the court 
to set aside a judgment because certain defenses were not made at the 
time of the trial. 

I t  is held in Stockton 11. Mining Co., 144 N. C., 596, that an order of 
the court below setting aside a judgment by default and inquiry will be 
reversed on appeal by the Supreme Court when i t  appears that the delay 
in filing the answer was occasioned by the system of the defendant in 
employing foreign counsel to draft the answer, when such could have 
been left to the local counsel in attendance upon the court. 
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I n  the  affidavits a n d  findings i n  this case no reason is  given w h y  t h e  
counsel who tr ied the case i n  t h e  Superior  Cour t  of Pasquotank County 
could not as well have pleaded i n  h i s  ans-wer these several defenses with- 

out  the  assistance of the general  counsel of the defendant. 
T h e  ru l ing  of his  H o n o r  refusing t o  set aside the judgment is  

Affirmed. 

Cited: Currie v. Malloy, 185  N.C. 210. 

T. H. SHEPARD r. NO!RFOLK ASD SOUTHERN RAILROAD COMPANY. 

(Filed 23 September, 1914.) 

1. Railroads-Crossings-Signals-Stop+Look and  Listen-Negligence-- 
Trials-Questions for  Jury. 

Whether the failure of a trareler upon the highway in a conweyance to 
fnlly stop before entering upon a railroad track a t  a crossing, in addition 
to looking and listening, will amount to such coll'tributory negligence a s  
will bar  his recovery for  injuries consequently receired there depends 
upon the facts and drcumsbances of each particular case, and is usually 
a questioil for the jury;  and the absence of signals, warnings, or ot~her 
precautionary measures usually observed by railroad companies a t  a given 
crossing where the injury has occurred is always relerant, anfd must be 
given due weight in detel~mining whether the traveler has exercised the 
degree of care required of him for his own safety. 

2. Same-Corporation Commission-Orders. 
I n  bhis action to recover damages for injury to his nutom~bile caused a t  

night by a collisiion with the train of defendant railroad comtpany a t  a 
public crossing, where there were obstructions caused by buildings coming 
within a short distance of the track, and when the plaintiff knew the 
crossling was dangerous, there was evidence tending to show t'hat the 
plaintiff slowed down the machine and looked and listenrd before going 
upon the track, and the collision was cansed without signal, light, or other 
warning, by the train coming suddenly backward upon him and not giving 
him time to s~top his machine; that he mas aware of a ruling of the 
Corporation Commission requiring the railroad comlpany to stop its train 
before going upon this cr,ossing, and to send an employee with a light 
ahead to signal to the engineer when there was no danger to those desir- 
ing to cross and that  he was looliil~g for this man with the light, and, not 
seeing him, he did not fnlly stop his machine, a s  stated, but fruitlessly 
endeavored to do so when he  becamp aware of his danger. Held, i t  was 
for the jury to  determine whether the plaintiff W ~ S  guilty of contributory 
negligence in not fully stopping his machine before attemptinlg to cross 
the defendanit's track. 
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3. Railroads-Corporation Commission-Orders-Dangerous Crossings- 
Particular Signals-Negligence. 

An order of the Corporation Commiwion relatire to a certain crossing 
where the plaintiff in this case mas injured required the railroad com- 
pany to stop its cars at a certain distance from the edge of the street, 
"and said cars and engine shall remain standing un~til a man is sent for- 
ward to see that no  one is approaching, such nian at night to carry a 
lkntern as a signal. Xo cars or engine shall be mored across the street 
until signaled to do so by the man sent out ahead, etc." Held, it is the 
purpose and intent of the order that the man sent ahead at  night with the 
lantern s~hall remain upon the crossing m-ith his lighted lantern to afford 
proper warning that the cars are approaching and to do what is reason- 
ably required to prerent a collision. 

(541) APPEAL h~ plaintiff from Fe?yuson, J., at March Term, 1914, 
of CHOWAK. 

Civil action to recover damages for injury to plaintiff's automobile. 
Plaintiff, a x+tness in his own behalf, on his examination in chief 

testified, in substance, as follows: "That on 18 March, 1913, he had 
attended church in Ed~nton,  and was returning to his home, about 7 
miles below and to the east of Edenton, in his automobile, about 10:30 
o'clock p. m., with his wife and son and two guests; that this was the 
only route from Edenton to his home, and was greatly used by the people 
going from Edenton !)rlow town ; that the railroad ran practically north 
and south at the point of the accident and the street and road crossing 
the same ran east and west; that he knew this was a dangerous crossing, 
and knew of the order of the Corporation Commission aforesaid with 
respect to the same. That there were houses 011 the north side of Church 
Street extending for about a square to about 26 feet of the railroad track 
at that point, and which greatly obstructed the view of the railroad 
track in that direction; that because of these obstructions and of the 
presence near the said crossing of the peanut company's plant, a five- 
story building, and other causes, he regarded the crossing as dangerous; 
that because of this, when he approached the said crossing he slowed the 
automobile up as slow as he could so as not to stop it, and looked and 
listened, and there mas nothing in the way-no man or anything else; 
no man standing on the track nor any light, signal, or sign indicating 
danger; that lie saw no train and heard none approaching, and that 
there mas no one upon the track with a lantern or otherwise to notify 
him of the approaching train; that he did not stop his automobile, but .  
brought it to the lowest speed it could be brought without stopping. I t  
was going at the speed when he approached the track, perhaps about 8 
or 10 miles an hour. These houses are built up within 2 or 3 feet of the 
right of way on the Sorfolk and Southern track, certainly 15 or 16 

472 
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feet from the rail. Until you pass that line of houses it is not possible 
to see up the track at  all; that he knew it to be a very dangerous 
crossing and of unusual danger, and that he had crossed it at  (542) 
this point a thousand times or more; that when he entered Church 
Street and approached .the track he looked for the signal required by 
the order aforesaid." 

This witness further testified that just as he approached the track and 
was about to rise the little slope to it one of the defendant's cars backing 
in from the north loomed up on the track very close, possibly the length 
of the car from me. I threv out the clutch and threw on the brakes, but 
the momentum carried me on. The train was moving fast and struck 
my car. There was no person or light on the end of tLe railroad car, 
which was backing in. He testified that there was 1-10 personal damage 
done any of the occupants of the car, but the car was seriously damaged 
to the extent of $600 or $700." 

Snd,  011 cross-examination, speaking to the question chiefly presented 
on this appeal, he testified as follows: "That he began to look up and 
don-n the track as soon as he got to a place where he could see the track, 
but that he was looking for a light and not for a train; that having seen 
no light a t  the crossing, he did not expect a train." 

The testimony on this point was as follows: 
Q. Was your automobile making any noise? A. I expect so. None 

of them are noiseless. I t  was not making any undue noise; there was 
nothing the matter with it. 

Q. You did not stop ~7our car or listen? A. I didn7t stop, but I 
listened. 

Q. Knowing the dangeron.. characier of the crossing, and because of 
the light streaming from your automobile so you could not see the 
objects to one side or the other, you still didn't stop the automobile 
before you undertoolr to cross? A. Xo, sir. I didn't bring it to a full 
stop. 

Q. When did you begin to look up and d o ~ m  the track? A. As soon 
as I could see down the track. I was looking for a light, and not a train. 

Q. Seeing no light, you didn't look for a train? A. No, sir;  seeing no 
light, I didn't expect a train. 

Q. You neither stopped your car nor listened? A. 1 did listen. 
There was evidence on the part of defendant in contradiction (543) 

of plaintiff's testimony as to slackening his speed, etc., and fur- 
ther to the effect that before backing on crossing a man had been sellt 
there with a lantern, and, seeing no one approaching, had given the 
signal for train to  cross, etc. 
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The following order of the Corporation Commission, in  force at the 
time and applicable to this crossing, was shown forth in evidence: 

"This matter coming on to be heard, and investigation of same having 
been had, and the location viewed, it is ordered that from and after 1 
August, 1912, the Norfolk Southern Railroad Company shall observe 
and keep the following regulations in respect to the crossing at  east end 
of Church Street in  Edenton, North Carolina, towit: When any of its 
cars or engines are approaching said crossing, if going forward, it shall 
stop its engine at all times on arriving at  a point 50 feet from the edge 
of said street, and when going hackward it shall stop its cars as soon 
as the first one reaches a point 50 feet from the edge of the said street, 
and said cars and engine shall remain standing until a man is sent for- 
ward to said street ahead of same to see that no one is approaching, 
such man at ,light to carry a lantern as a signal. No cars or engine shall 
be moved across said street until signaled so to do by the man sent ahead 
as above required. 

"The foregoing order is entered with the consent of defendant rail- 
road company." 

The court being of opinion that, under all the facts and circum- 
stances, i t  was the duty of plaintiff to have brought his machine to a 
complete stop before attempting to cross the railroad, charged the jury, 
among other things, that if they believed the evidence offered by the 
plaintiff they would answer the issue as to contributory negligence 
"Yes," and plaintiff excepted. 

The jury rendered the following rerdict : 
"1. Was plaintiff's automobile damaged by the negligence of defend- 

ant, as alleged in the complaint ? Answer : Yes. 
"2. What damage has the plaintiff sustained? Answer : Six hundred 

dollars ($600.00). 

(544) "3. Did plaintiff by his own negligence contribute to his in- 
jury, as alleged in complaint ? Answer : Yes." 

Judgment on rerdict for defendant, and plaintiff excepted and ap- 
pealed. 

Pruden & F ~ u i l e ~ ~  and 8. Brown Shepherd for plaintifl. 
Small, MacLeun, Brclgazu & Rodmun for defendad. 

HOKE, J., after stating the case: I n  Cooper v. R. R., 140 N. C., 209, 
the Court laid down certain rules as to the conduct of travelers approach- 
ing a railroad crossing, in terms as follows: 

"A traveler on the highway, before crossing a railroad track, as a 
general rule, is required to look and listen to ascertain whether a train 
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is approaching ; and the mere omission of the trainmen to give the ordi- 
na ry  or statutory signals will not relieve him of this duty. 

" 5 .  Where the riew is unobstructed, a traveler who attempts to cross 
a railroad track under ordinary and usual conditions without first look- 
ing, when by doing so he could note the approach of a train in time to 
save himself by reasonable effort, is guilty of contributory negligence. 

"6. Where the riew is obstructed, a traveler may ordinarily rely upon 
his sense of hearing, and if he does listen and is induced to enter on a 
public crossing because of the negligent failure of the company to g i re  
the ordinary signals, this d l  usually he attributed to the failure of the 
company to warn the traveler of the danger, and not imputed to him 
for contributory negligence. 

"7. There may be certain qualifying facta and conditions which so 
complicate the question of contributory negligence that  it beconles one 
for the jury, even though there has been a failure to look or listen, and 
a traveler may, in exceptional instances, be reliered of these duties 
altogether, as when gates are open or signals given by a watchman and 
the t r a ~ e l e r  enters on the crossing reasonably relying upon the assurance 
of safety." 

These rules and the one last mentioued as being more particularly 
applicable to the questions presented on this appeal have been frequently 
upheld and applied in decisions of our Court, notably in  the 
recent cases of Johns ton  c. R. R., 163 X. C., 431; F m n  v. R. R., (545) 
15.5 S. C'., 136;  Tl7dfi> 7'. R. R., 154 N. c., 569; p a w i s  v. R. Ii., 
151 N. C., 483. 

I t  i s  also established bj- the ne eight of authority that it is not always 
imperative 011 a trareler to come to a complete stop before entering on 
a railroad crossing; but "whether he must stop, in addition to looking 
and listening, depends upon the facts and circumstances of each par-  
ticular case, and so is usually a question for the jury." d l e ~ n n d ~ r  1.. 

R. R., 112 X. C., 720; J u d s o n  I , .  R. n., 158 N. y., 597; X a l o l t  7,. Haul- 
k i l t s ,  159 Ind., pp. 127-134; 3 Elliott on Railroads (2 Ed.), see. 1093, 
Note 147; 33 Cyc.. pp. 1010, 1011-1020. 

In  Alexander's case i t  was held, among other things: "TTl~ere, in an 
action for damages for an  in jury  received a t  a railroad crossing, plaintiff 
testified that  she 'held u p  very slow' as she was driving across, and, 
hearing no bell, 77-hich she had heard the day before while a t  the cross- 
ing, notwithstanding the noise of the factories 011 each side of the street, 
concluded that  no engine was approaching, and drore on :  Held, that  i t  
was not necessary for her to get out of her buggy and go beyond the 
cars to look up and down the track, or to stop and listen for an approach- 
ing engine when no signal was giren of its approach." 
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I n  Judson's case, supra:  "A person approaching a railroad crossing 
is not required, as a matter of law, to stop before attempting to cross, 
but his omission to do so is a fact for the consideration of the jury." 

I n  Idalolt's case, 159 Ind., supra, GelZeti, J., delivering the opinion, 
said : "Exceptional circumstances may also require him to stop, although 
this proposition generally presents itself as a mixed question of law and 
fact." And in  this connection it is further held that the presence or 
absence of signal warnings or other precautionary measures usually 
observed by the company at a given crossing is always relevant, and must 
be given due weight in deciding as to whether the traveler has been 
observant of proper care before entering on the crossing and in  failing 
to come to a complete stop. I n  33 Cyc., a t  page 1028, the author, 

speaking to this question, says: "Where a railroad company 
(546) maintains a flagman, gates, or other signals or warning at  a 

railroad crossing, whether voluntarily or by law or custom, the 
public generally has a right to presume that these safeguards will be 
reasonably maintained and attended, and in the absence of knowledge to 
the contrary the fact that the gates are open, or automatic bells not ring- 
ing, or that the flagman is absent from his post or, if present, is not 
giving a warning of danger, is an assurance of safety and an implied 
invitation to cross upon which a traveler familiar with the crossing may 
rely and act within reasonable: limits, on the presumption that it is safe 
for him to go on the crossing. The extent to which a traveler may rely 
on such assurance is a question of fact, and while ordinarily the same 
degree of care and vigilance is not required of a traveler under such 
circumstances as otherwise, he has no right to rely exclusively upon such 
circumstances, nor will such presumption or assurance excuse the traveler 
from using every reasonable precaution that an ordinarily prudent man 
would use under like circumstances. Such facts as the absence or pres- 
ence of a flagman, or that the gates are open, or that the automatic bells 
are ringing or not ringing, are merely facts to be considered in determin- 
ing whether the traveler exercises the degree of care required in attempt- 
ing to cross." 

Applying these principles, we must hold that on the facts in evidence 
there was error in the charge of his Honor on the issue as to contributory 
negligence. From the evidence of plaintiff, and construing the same in 
the light most favorable to him-the accepted rule when a nonsuit is 
ordered or the judge practically determines the issue as a question of 
law-it appears that plaintiff with his wife and son and two guests in 
his automobile, a t  10:30 p. m., approached the crossing along Church 
Street; that knowing i t  was a dangerous crossing, a view of the railroad 
being obstructed by the positions of buildings along Church Street, he 
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slowed do-\vn "to the lowest speed it could be brought without stopping, 
and listened attentively for the noise of a train; that he was aware of 
the regulations about this crossing requiring trains to stop 50 feet before 
entering on same, and, in the nighttime and in case the train was 
backing, to send a man forward mith a lantern; that he kept a (547) 
continuous outlook for the signal, and, hearing no train and see- 
ing no man ~ i t h  a light, he did not consider it necessary to come to a 
complete stop, aiid in the endeavor to cross the collision occurred. This 
regulation, by fair interpretation, does not contemplate that i n  the night- 
time the man should go forward mith a lantern, give a signal, and then 
retire. The language of the regulation adopted, with the consent of the 
~ d r o a d ,  is "that said cars and engine shall remain standing until a man 
is sent forxard to said street, ahead of same, to see that no one is 
approaching; such man, at night, to carry a lantern as a signal. K O  
cars or engines shall be mored across said street until signaled to do so 
by the man ~ c n t  ahead as above required"; and the meaning and pur- 
pose is that the man mith the lantern shall remain upon the crossing 
with his lighted lantern to afford proper warning that cars are approach- 
ing and do vha t  is reasonably required to prevent a collision. On care- 
ful perusal of the record, we are of opinion that the issue of contributory 
negligence must be referred to the decision of the jury on the question 
whether, on the entire facts aiid circumstances as the jury may find 
them to be, the plaintiff was in the exercise of reasonable care at the 
time in entering on the crossing without having come to a full stop. For 
the error indicated, the rerdict d l  be set aside and there mill be a new 
trial of all the issues. 

I 'Q~I  i n  fi7p no7~1 .  

C ' i f p d :  Ii-~mf 7.. R.R., 170 N.C. 444; E r o v n  7'.  R.R., 171 N.C. 269, 
270; Ximbrouglz I ? .  f l i n ~ s ,  180 N. C. 280, 281, 289; P e w y  v. R.R., 180 
K.C. 296. 297; PcirXer v. R.R., 181 N.C. 105; Jackson I,>. R.R., 181 N.C. 
156; 'ITillicms 7). X.B., 182 K.C. 271; Blwm 1 % .  R.R., 187 K.C. 646; 
Rigsbee z .  R.R., 190 N.C. 233; Barber r s .  R.R., 193 N.C. 694; Xose ley  u. 
El?., 197 X.C. 635; El7er I;. R.R., 200 N.C. 531; T r u s t  Co. v .  R.R.. 209 
N.C. 308; Oldham 11. R.R., 210 S . C .  643, 644; Johnson & S o n s  v. R.R., 
214 N.C. 487; JIil7er v. R.R., 220 N.C. 565, 570, 571, 572; 1TIfq. Co. v. 
R.R., 233 N.C. 669. 
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TV. C. NELSON v. ATLANTIC C'OAST LINE RAILROAD COMPASY AKD 

SOUTHERN EXPRESS COMPANY. 

(Filed 23 September, 1914. ) 

Cai~iers of Goods-Express Companies-Failure to TransportTrials- 
Evidmce-R'egligence. 

In an action against an express company for damages arising from the 
refusal of the defendant to transport a shipment tendered i t  at a small 
station where receipts for shipments were not issued, there was evidence 
tending to show that the railroad and express company had the same 
local agent. and that the express company received freight for shipment 
there; the railroad baggage man on the train mas a130 the agent of the 
express c m a n y  ; the porter on the train usually helped to load express, 
hut refused in this instance, and the shipment was too heavy to be 
handled  by the express messenger alone; the station agent told the plain- 
tiff, before be tendered the shipmenk, that it could ,w by express; the 
express messenger had his attention called to the s'hipnient land requested 
the porter to assist him in loading i t ;  the consignment thus tendered was 
beef, and remained at the station until it had spoiled and was worthless. 
Held, (1) a judgment of nonsuit upon the evidence as to the railro8ad com- 
pany was properly rendered; ( 2 )  it was for the jury to determine, under 
conflicting evidencr, whether the defendant express company through its 
authorized agents refused to accept the shipment. 

(548) APPEAL by defendant from Bmd, J., at June Term, 1914, of 
EDGECOMBE. 

This is an action against the Atlantic Coast Line Railroad Company 
and the Southern Express Company to recover damages for failure to 
receive and transport certain beef, alleged to be the property of the 
plaintiff. 

The plaintiff testified as follows: "I am the plaintiff. On 7 August 
last I was liring here in Tarboro. I was at that time in the wholesale 
beef business. About 1 August I received a letter from Mr. Hampton 
saying he had a couple of cows to sell me, and I told him when he had 
them ready I would come down and kill them. He wrote me to come, 
that he had the cattle up. I put them on the platform at the station 
and they failed to take them on board the train. The night before I 
took thein to the platform I went to see the agent. I had the cattle shut 
up in his lot and asked him could I ship the beef from there by express, 
and he said I could; his son would attend to i t ;  that he was going t o  
Rocky Mount; so I killed the beef and the agent's son weighed it and 
I marked it all right and Mr. Fagan attended to it for me. Mr. Fagail 
was the agent at Darden. There was one beef going to Greenville and 
one going to Tarboro. 
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"When I carried the beef to the depot we put it in  the mare- (549) 
house because it was raining. Mr. Fagan is the agent of the 
railroad company and express company there. 

"Mr. Fagan's son TTas at the platform to help put the beef on the train. 
Just as soon as the train left I went down and asked the agent to give 
me a receipt for my beef, got the postmaster and another man to see the 
beef was in good shape and marked all right so I would be safe in get- 
ting my money. . . . That is the writing that the agent there gare me. 
They left the beef right there. The beef was very large and the porter 
refused to come in and help pull thc beef out, and the agent asked him 
to come in and help. They began to fuss and curse each other. I left 
the beef there in the agent's hands and he said that he sold the hide. I 
have forgotten exactly the weight of the beef, but those are the claims 
that I filed at  the time. One claim was for $40.30 and one for $15.90, 
making $56.20. I think that was a fair valuation for the beef. I was 
shipping the beef to be paid for after it was delivered. The train passed 
there the next morning and nerer touched the beef. The beef was all in 

'bags. I t  was also properly marked. 

"Mr. Fagan told me I could ship it from Darden. I took it to the 
station to ship by express. I have shipped four beefs from Darden 
since. I don't know whether there are books kept there or not. . . . I 
had never shipped beef from Darden by express bcfore. N y  principal 
shipping points were Jamesville and Pinetown. . . . I f  Xr .  Fagan had 
not told me I could ship it from Darden by express I nrould hare carried 
the beef to Jamesrille. 

"There is only one store at Darden. There is a warehouse there used 
by both companies and two waiting-rooms, and it is a nice little place." 

A witness for the plaintiff, C. B. Fagan, testified as follows: ''1 live 
in Darden. 011 7 August I was looking after the farm for my 
father while he was away. Mr. Nelson had seen my father about (550) 
shipping the beef, and asked me if I -r~ould flag the train and see 
about getting the beef off. I told him my father did not have anything 
to do with the express, but I would be there and I would flag the train 
and tell them the beef was there. When the train passed I flagged it 
and told the baggage-master the beef was there. Captain Wooten did 
not know anything about it. The express mrssenger was in the car. I 
saw him. I told him there TI-as some beef to go ; he said 'All right,' and 
told me to call the porter to help put it on, and he saw the beef. The 
porter just failed to load the beef. The beef Tyas too heavy for him to 

16-166 479 
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handle and too heavy for me to get out, and I asked him to help me 
and he did not do it, so I did not drag it out and the porter began to 
curse. I could not load the beef. The beef was marked and properly 
wrapped up. I told Mr. Xelson that I would see to its being put on 
the train. I did not tell him I ~ o u l d  help load it. I told him I would 
flag the train and tell the baggage-master that  i t  mas there; but i t  was 
my intention to help load i t ;  I was acting for my father, and he looks 
after the freight. I did not look after the express. Express is gent from 
there, but the only representative is the express messenger on the train;  
when any one has any freight to send they just flag the train and help 
put the express on the train. There has been beef sent froin there before, 
but I don't know how many times. They had never refused to take on 
any beef from there before. The reason this was not taken was because 
the porter refused to help me put it on. Mr. Xelson put the beef i n  the 
71-arehouse because i t  was raining. The beef Tas not taken the next day. 
The beef stayed there and decayed. I finally sold the hide for $2.50. 
I have the money and intended turning i t  over to whoever i t  was decided 
i t  belonged t o ;  I thought that  I would sare somebody that much. I ha7-e 
said before that beef had been shipped before from there." 

Cross-examination: "Mr. Nelson wanted to ship his beef by express. 
There had been beef shipped from there before by express. I t  was 

always carried out and put in the express car and received by the 
(551) express messenger. I don't know d e r e  he bills his beef from. 

I only know the messenger had received beef from there before. 
I told the express messenger that the beef TTaa there, and I also told the 
porter. The express messenger and the baggage-master are the same. 
The express messenger was Mr. Edmunson. There is an  office there, but 
no books are kept there. No tickets are sold there, and my  father just 
looks after the freight that is put off there. H e  does not issue any bill5 
lading. I have never known him to sign ally as agent." 

lledirect examination: "Thrp hare warehouse and a platform at  
Darden. The train stops there whenever it is flagged. There are two 
u-aiting-room; there, but they do not sell any tickets there. Freight is 
shipped from there. I did give 31r. Selson a paper-writing after the 
train left. I t  is a statement of the m-eight of the beef received. I gave 
him the pHper showing that the beef was brought to the station to be 
shipped, properly marked. 

"DAEDES, N. C., i iiugust, 1913. 

"Received 421 pounds beef and 74 pounds hide from F. (2. 
Nelson, Tarboro, N. C. ; 2 sacks, 141 pounds, Greenrille, N. C., 
H. Coben. 15. A. Rolling, & Co., 310 pounds, Tarboro, S. C. 

"(Sigued) C. C. Faoas ,  Agf. 
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"This is the paper I gave Mr. Selson. The statement shows that the 
porter refused to take the beef on the train. I did not not if^ the express 
company or have any colnmunication with them about the beef being 
there. I did not have any orders to send the beef out next day." 

There mas evidence that the messenger for the express company was 
also baggage-master for the railroad company, and that the polbter usually 
helped to load express on the car. 

The conductor testified, among other things, "The porter usually hellx 
load express at small stations," and the express messenger testified: "I 
received express at Darden when it Tvas put on the car. The shipper, 
with the assistance of the porter, puts the express in the car. The porter 
usually helps." 

There was also evidence on the part of the defendants that Darden 
was a nonagency station and that neither the railroad nor the 
express company had an agent there, and that C. C. Fagan x-as ( 5 5 2 )  
not the agent of either company. 

At the conclusion of the evidence his I-Ionor entered judgment of 11011- 
suit, and the plaintiff excepted and appealed. 

J .  Frank Liles for plctinfif. 
F. S. Sprui l l  for defendants. 

ALLEX, J. The judgment of nonsuit in favor of the railroad com- 
pany must be sustained. 

The el-idence of the plaintiff shows that he intended to ship by express 
and not as freight, and there is nothing to show any delivery to the rail- 
road company as carrier, or any purpose to make such delivery, and 
there is no evidence of negligence which would justify holding that 
company liable as warehouseman. 

The eridence against the express company is, in our opinion, sufficient 
to be submitted to the jury. 

The plaintiff testifies without any qualification that there is a ware- 
house at Darden used by both companies, and that C. C. Fagan is the 
agent of the railroad company and of the express company. He also 
testifies that he san7 C. C. Fagan before he attempted to make delivery 
of the beef, and asked him if he could qhip the beef from Darden by 
express, and that Fagan said he could, and it TTas also in eridence that 
the beef mas delivered in the ~i~arehouse for the purpose of shipment, 
properlg wrapped and marked. 

This evidence is denied by the defendant, ~vhich raises an issue of fact 
to be determined by the jury, and which the judge could not decide as 
a matter of lam. 
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I f  this issue should be determined against the plaintiff, there is an- 
other aspect of the case which is proper for the consideration of a jury. 
I t  is not denied that Edmunson was the agent of the express company, 
and it is in evidence that the beef was in the warehouse where i t  was seen 
Irty.Edmunson when the train stopped; that Edmunson was told that the 
beef was for shipment by express and he said "All right," and that the 

porter would help load it, and that the beef was not actually 
(553) delivered upon the car on account of the failure of the porter to 

help. Edmunson was the agent of the express company and 
baggage-master for the railroad, and the porter usually helped to load 
express. 

This furnishes some evidence of acceptance of the shipment by the 
express messenger and that the porter was agent of both companies. 

The judgment of nonsuit is therefore affirmed so far  as the railroad 
company is concerned and set aside as to the express company. 

Affirmed as to the railroad company. 
Reversed as to the express company. 

SU8A-I' R. KEEKL a s ~  THOMAS 11. SEIJBON ET AL. T. J. I?. HAYES 
AND THE r o x a m n  ooawam. 

(Filed 23 September, 1914.) 

1. Reference, Compulsory-Exceptions to Order--Trial by Jury-Excep- 
tions to Report-Issues Stated. 

A compulsory reference is proper in a controversy involving conficting 
boundaries of lands, but a party may preserve his right to a trial by jury by 
olbjecting and excepting to the order a t  $the time it was made; and where 
he thereafter aptly excepts to the findings of the referee, and sets forth 
bhe issnes upon which he desires a jury trial, he will not be held to have 
waived his rights thereto. 

8. Reference, Compulsory-Exceptions-Collateral Agreements-Substitu- 
tion of Trustee-IVaiver-Tl*ial by Jury. 

Parties to an action which has been referred under a compulsory order 
of the court, who except to the order, but agree hhat it may be signed out 
of the term and district, do not by such agreemenft lose their rights to a 
trial ,by jury; nor do they lose sucl~ right {by agreeing to the substitution 
of another referee, under the terms of the original order, upon the death 
of the ~eferee therein named. 

APPEAL by plaintiff from (Yinc, J., at April Term, 1914, of TEAX- 
SYLVANIA. 
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This is a motion by the defendant for a jury trial. The court (554) 
made an order decreeing that the defendants were entitled to a 
jhry trial upon certain issues set out in the record. The plaintiff ex- 
cepted and appealed. 

Srnnfhers & TTTurd and D. L. Enq12'sI~ f o r  p l o i n l i f s .  
J. H. X e r r i m o n  f o r  deferzdnnfs. 

BEOWX, J. The only question presented by this appeal is, Did the 
trial court err in ordering that the defendants be allowed a trial by jury 
of the issues raised by the defendants' exceptions to the referee's report 
and the pleadings ? 

This cause was referred to the Hon. Thomas B. Womack by an order 
of Neal, J., which contains the following paragraph: 

"It xTas further agreed by all the parties that the order might be 
signed by the judge out of the district and not in term-time, it being 
understood that they do not agree to the reference, and all the parties 
except to the order of reference, waiving only the facts that the order is 
sigxed not in term-time and outside of the district." 

During the progress of the reference and before the report had been 
filed, the referee Womack died and an order was made substituting S. J. 
Erwin "as referee in this action in the place and stead of the said 
Thomas B. Womack, and is hereby authorized and directed to carry out 
and execute the order appointing the said Thomas B. Womack as 
referee in this action." 

The reference was completed by Mr. Erwin, who filed his report on 
10  September, 1913. Exceptions were filed by the plaintiffs and the 
defendants, whereupon the court made the following order: 

"The plaintiffs in due time filed one exception to the report of the 
referee, without asking a jury trial thereon. The defendants filed a 
number of exceptions, asking a jury trial thereon, as will appear by 
reference thereto. 

"The plaintiffs at April Term, 1914, movecl for a judgment upon the 
report of the referee and according thereto, except as to their one excep- 
tion, which they ask the court to hear and determine. 

"The court upon inspection of the original compulsory order (555) 
of reference to Judge Womack, now deceased, and also of the 
paper denominated a consent substitution of the name of S. J. Erwin 
as referee in  the place of Judge Womack, was of the opinion, and 
so held, that the latter paper did not operate to estop the defendants 
from asking and demanding a jury trial upon such issues as were prop- 
erly raised by exception taken in due time under the statute and issues 
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tendered, as provided by law, and i t  appearing to the court that the 
defendants had filed their exception and tendered suitable issues in due 
time, it is now ordered by the court that the case stand for trial before 
a jury upon such exceptions and such issues as will be found to be 
properly raised by the defendants' exceptions, and in  order that the 
whole matter might be heard at  the same time, continued the hearing of 
the plaintiffs' exception, and any exceptions of the defendants as are 
raised for the determination of the court without a trial by a jury, if 
any, and the plaintiffs excepted to the ruling of the court to the effect 
that the defendants were entitled to a trial by a jury. 

"Ey consent, both plaintiffs and defendants were given twenty days 
after the adjournment of this term of court in which to  file any addi- 
tional exceptions to the report of the referee, if they so desired." 

I t  must be admitted that the original order constitutes a compulsory 
reference. I f  so, the defendants cannot be said to have waived their 
constitutional right of trial by jury. Hockaday 71. Lawrence, 156 N. C., 
321. 

The matter involved and at issue by the pleadings is one in which 
compulsory reference is proper, because i t  involves the conflicting ques- 
tion of boundary. Revisal, see. 519, subsec. 3. 

Such a reference, however, does not deprive the party of his right to 
have the issues tried by jury, where such right has not been waived or 
forfeited. Wilson v. Fenthemton, 120 N.  C., 446; Yelverton v. Coley, 
101 N.  C., 248. 

The defendants in this case, when the order of reference was made, 
specifically objected, and their exception appears i n  the order 

(556) itself. That such exception saved their rights to a trial by jury, 
in accordance with our decisions, is well settled. 

In  Ogden v. Land Go., 146 N. C., 444, Mr. Justice Walker says: "The 
defendants, when the reference was ordered by Judge Justice, entered a 
genemk exception to the same, in the following words: 'Defendants' 
counsel except to the above order of reference.' This was held 'sufficient 
to sake the right of the defendants to a trial by jury.' What could an 
objection to an order of reference mean, unless it was a challenge of the 
power of the court to take an-ay from the objector the right to a trial 
by jury 2" 

I t  is equally as plain to us that the defendants did not waive their 
rights to a trial by jury in the order appointing Erwin referee in place 
of Womack to complete the reference. That was a mere substitution of 
one person for another, and the consent related solely to the selection of 
the individual. 
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This substitute referee is empow-erecl and directed to carry out and 
execute the order of reference theretofore made. The consent to substi- 
tute E r n G  for Womack added nothing to and subtracted nothing from 
the original order of reference. There mis no intention, however, upon 
the part  of the defendants to nraive their rights under the original order 
of referencc, and their exception to that order has in no view, so f a r  as 
l-oe can see, been abandoned. 

I t  is contended, h o ~ ~ e v e r ,  by the plaintiffs that  the defendants hare  
waived their rights to tr ial  by jury since making of the order of reference 
by not filing their exceptions and pertinent issues, as required by  la^. 
We recognize the rule of law that  a party may waive and forfeit his 
rights to a jury trial, which he  has preserved by proper exceptions in  
apt time to a compulsory reference. Such party mill be deemed to h a ~ e  
abandoned this right by not pointing out a t  the time when the excep- 
tions were filed the issues upon his exceptions to the report of the referee 
and tq- not l ~ r e ~ e n t i n g  such issues as he deems necessary to present the 
controverted facts, which were issuable upon the pleadings. Ogden v. 
Lumber Co., wpm; Driller Co. u. Worth, 117 N. C., 515. 

I t  appear" in the order of Judge Cline that  the defendants i n  (557) 
apt time filed a number of exceptions to the report of the referee 
and asked a jury tr ial  upon the issues raised. The issues, which form 
a part  of the exceptions of the defendant to the referee's report, all 
being dated 28 March, 1913, are set out in thc record. There are twenty- 
eight in number. I t  is useless to repeat them in this opinion. They 
embody findings of fact upon quite a number of questions which have 
been passed on by the referee. We think his Honor was correct i n  hold- 
ing that these issaes, duly filed with the exceptions of the defendant to 
the report of the referee, should be submitted to a jury. 

I t  is  difficult to conceive how the defendants could have more com- 
pletely complied with the decisions of this Court than they have. 

I n  considering the order appealed from in this case, me doubt ~ e r y  
much \-ohether i t  ib not a prenlature appeal, especially as i n  the order 
made all parties are given twenty days after the adjournment of the 
tern1 in d i c h  to  file additional exceptions to the report of the referee. 
Bu t  inacmuch as the point is not made by the appellee, and as i t  is evi- 
dently desirable to ha re  the questions determined before the case is tried 
by a jury, we have concluded to pass upon the matters involved in  the 
appeal upvn their merits. 

The  judgment of the Superior Court is 
Affirmed. 
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Cited:  A l ley  v. Rogers, 170 N.C. 540; X a r l e r  v. Golden, 172 N.C. 
825; Robinson c. Johnson, 174 X.C. 234; Baker  v. Edzunrcls, 176 N.C. 
232; Booker v. IIigklnnds, 198 N.C. 285, 286; Brozun v. Clement Go., 
211 N.C. 53; Borflett I:. H o p k i m ,  235 N.C. 168. 

TOJILINSOS & GO. ( I s c . )  v. H. 31. XORGAN. 

(Filed 23 September, 1914.) 

1. Contracts-Vendor and Vendee-M7amamty. 
An affii-nlatioa of a material fact made by the seller of goods at  the 

time of the sale a s  an inducement thereto, and accepted and relied on by 
the buyer, will amount to a warranty. 

2. Same-J3reac.h-Fertilizer-Damage to Crops. 

A loss suffered by a purchaser of fertilizer in diminution of a given 
crop, when i t  is clearly attributable to a definite breach of warranty, a s  
to  its quality, made by the seller, a t  the time of sale and which induced 
the purchaser to buy it, is within the contemplation of the parties, and 
when the damages to crop by reason of its use a r e  capable of ]being ascer- 
tained with a reasonable degree of certainty, they may be recovered. 

3. Saine-Tobacco-Evidence. 
In  this action to recover the purchase price of certzin fertilizers sold 

and delivered, the defendant set up as  counterclaim damages arising from 
a breach of warranty in the contract of sale; and there was evidence 
tending to show that the plaintiff had represented the fertilizer to be a 
certain high-grade brand especially adapted to tobacco, for which the 
defendant desired i t ;  that the defendant used it upon proper soil for the 
purpose, and had properly planted and cultivated the crop, and there was 
a mlarlied diminution of the value of the crop owing to lack of manure; 
and further, when a member of plaintiff's firm was asked t o  examine the 
crop. he said he wished to look no further, for he thought the factory had 
made a mistake in the use of acid for phosphate. Held, evidence sufficient 
to sustain a verdict awarding damages to the crop arising from the breach 
of plaintiff's warranty of the quality of fertilizer sold. 

4. Fertilizers -Damage to Crop - Arbitrary Amount - Interpretation of 
Statutes. 

Rev., sec. 3949. amended by ch. 96. see. 2, Laws 1911, appearing in Pell's 
Supplement, p. 239, was enacted as  a police regulation to compel mann- 
facturers of fertilizer to keep their goods to the reputed grade, and its 
provisions do not and were not intended to interfere v i th  the rights and 
remedies of parties as  stipulated and provided for in their personal deal- 
ings, so a s  to fix the damages a t  a n  arbitrary amount where the qualit7 
of the fertilizer is not as represented. and a recovery is permitted. 
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APPEAL by plaintiff from Just ice ,  J., at February Term, 1914, (558) 
of WILSON. 

Civil action to recorer the contract priee of certain fertilizers sold by 
plaintiff to defendant in 1907 for use on defendant's farm for that year 
and to  foreclose a mortgage on certain personal property to secure the 
debt. 

Defendant, admitting the amount and the execution of mortgage, set 
up a counterclaim and offered evidence tending to show that the guano 
in question was sold by plaintiff to defendant in 1907 for use on 
defendant's tobacco crop for that year, and TTas so sold to de- (559) 
fendant as "Dunnington Special," a high-grade fertilizer, specially 
suited to tobacco and known as ('8-3-3 goods"; that defendant used good 
plants and same were properly put in and worked, and there was a 
marked diminution of his crop, arising from lack of proper manure; 
that the guano sold to defendant under said representation was off grade 
or in~properly mixed; that defendant's crop for that year was thereby 
seriously injured, and that the amount of damage done, attributable to 
this default, was from $400 to $500, etc. 

Omitting the issues as to value of property secured by the mortgage, 
which are irrelevant to any question presented, the jury rendered verdict 
on the claim and counterclaim as follows: 

1. I s  the defendant indebted unto the plaintiff, and if so, in what 
amount? Ansx~er : "Yes; $274.55." (Answered by the court by consent.) 

4. Did the plaintiffs contract to sell to the defendants a fertilizer 
suitable for the cultivation of tobacco? Answer : "Yes." (-lns~vered by 
the court by consent.) 

5. Was the guano sold by the plaintiff to the defendant suitable for 
the growth of tobacco f Answer : "No." 

6. Did the guano so sold contain the percentage of phosphoric acid 
and potas11 as represented? Answer: "No." 

7. TVas the defendant damaged by the use of said fertilizer, and if so, 
in what amount ? Answer : "$187.50." 

There lTas judgment for plaintiff for amount of debt, less the counter- 
claim, and plaintiff, h a ~ i n g  duly excepted, appealed. 

H. G. C'onnor, Jr., and TY. -4. Finch f o r  ~ l a i n t i f .  
3-0 counsel contra. 

HOKE, J. I n  Wren v. Xorgan, 148 N. C., pp. 101 and 104, the Court 
said: "It is accepted law that, to hold a bargainor in a sale responsible 
for a warranty, it is not necessary that this should be given in express 
terms, but that an affirmation of a material fact, made by the seller at 
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the time of the sale and as an inducement thereto and accepted and 
relied on by the buyer, mill amount to a warranty," citing Tiffany 

(560) on Sales, p. 162; McKimmon v. McIntosh, 98 N. C., 89, and 
Horton c. Greene, 66 N.  C., 596; and the Court further quoted 

from the opinion of Davis, J., in XcKimmon v. Mclntosh, as follows: 
"If the  endo or represents an article as possessing a value which, upon 
proof, it does not possess, he is liable, as on a ~mrranty,  express or im- 
plied, although he may not have knomx such an affirmation to be false, 
if such representation was intended, not as a mere expression of opinion, 
but the positive assertion of a fact, upon which the purchaser acts; and 
this is a question for the jury," citing Thompson v. Tate, 5 X. C., 97;  
Inge v. Bond, 10 N.  C., 101; Poggart v. Blackweller, 26 N. C., 238; 
Bell v. Jeljlrey, 35 N. C., 356; Henson v. l i n g ,  48 N. C., 419; Lewis 1;. 
Rounfrre, 7s N. C., 323; Bmim 11. Siecens, 24 N. C., 411; and in 
R~iger v. Worth, 130 N. C., 268, it JTas held that a purchase of rice 
under the assurance that it was excellent seed rice amounted to a 
warranty. 

Applying the principles sustained by these authorities and others of 
like import, the verdict of the jury on the fifth issue, taken in connection 
with the pleading and evidence, establishes a warranty. made by plaintiff, 
that the guano sold in this instance, known as Dunnington Special, mas 
a high-grade fertilizer, known as 8-3-3 goods and specially suitable for 
tobacco. There is nothing in the case of Woodbridge v. Brown, 149 
N. C., 299, that in any way militates against this position. I n  that case 
the record shows that the breach of warranty, as a counterclaim, was 
expressly withdrawn, nor does it appear that there any assertion of 
a material fact relied on as an inducement to the sale. 

The Court does not understand that plaintiff Berionsly conteiicis that 
a x~arranty has not been established by the verdict, but it is chiefly urged 
for error that there is no proper evidence tending to show a breach of 
the warranty, i. e., that the guano sold nTas off grade, and, second, that, 
under our decisions, a loss claimed in diminution of the crop is too 
remote and uncertain to be made the basis for an award of damages. 

Cndoubtedly, a counterclaim of this character presents such an invit- 
ing field for litigation and i s  so liable t o  abuse that it should not 

(561) be entertained unless it is clearly established that there has been 
a definite hreach of the warranty, and sat is factor^ eridence is 

offered that the loss claimed is directly attributable to the breach, and 
the amount can be ascertained ~ ~ i t h  a reasonable degree of certainty. 
While the Court should always be careful to see that these rules are not 
transgressed to the injury of a litigant, when the facts in evidence 
clearly meet the requirements, authority in this State is to the effect 



IT. C.] FALL TERM, 1991. 

that  the loss suffered in diminution of a giren crop, when i t  is clearly 
attributable to a definite breach of warranty as to the quality of a ferti- 
lizer, that i t  is within the contemplation of the parties and capable of 
being ascertained with a reasonable degree of certainty, may be made the 
basis for an award of damages. Herring 71. drmwood, 130 K. C., 177; 
Spncer c. Hamilton, 113 N. C., 49. 

I n  Xpencer c. Barnilton, supra, an action to recoyer rent, the tenant 
set up by n7ay of counterclaim a breach of contract on the part  of the 
landlord to hare certain ditches cleaned out, and by reason of the failure 
the land wa j  flooded and the crop lessened. Evidence as to the effect 
such failure had upon the crop and to what extent it was damaged 
thereby was competent as affording R basis to the jury for the measure- 
ment of damages sustained by defendant for the breach of the contract, 
and further:  "That in such case the true measure of damages is not 
what i t  would have cost the defendant himself to clear out the ditches, 
but hih loss "by having to work an undrained instead of a drained farm," 
and the present Chief Justice, delirering the opinion, said: "This case 
is easily distinguishable from Feud 1 ) .  R. R., 53 N. C., 235; Ashe I:. 

DeRosset, ibicl., 240; Boyle v. Reec-lw, 23 IS7. C., 607, and Sledge v. Beid, 
73 N. C., 440, and similar cases, i n  that  in those cases the damage was 
incidental and unforeseen, or nicrely vague, uncertain, and conjectural. 
And in  thih they are immediate, necessary, and reasonably certain, and 
such as were in contemplation of the parties to the contract"; and in 
Hewing's case it was held, directly, that  "Damages resulting from failure 
of a landlord to furnish fertilizer to his tenant are not too remote for 
consideration.'' 

I n  the present case there was testimony on the part of defend- (562) 
ant  tending to show that defendant bought the fertilizer of plain- 
tiff for use in  his tobacco crop for the year 1907, under a statement and 
representations that it was a high-grade fertilizer specially suited for 
tobacco; that  it was properly applied on 10 acres of land cultivated by 
defendant in tobacco and snitable for that purpose; that the plants 
were good, properly put in  and n~orked, and there was a marked loss in 
diminution of the crop, owing to lack of manure; and, further, that 
when a member of plaintiff's firm was asked to examine the condition of 
the crop, Ile replied: "That he had seen as much as he wanted to see, 
and that  he thought there must have been a mistake in  the factory, 
putting acid instead of phosphate." These facts concurring, if accepted, 
bring the case within the principle adverted to and justify the court and 
jury in  upholding the counterclaim of defendant. 

I n  Qarson, v. Bu&ing, 154 N. C., 530, a case much relied on by 
defendant, the damages were restricted to the difference between the 
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actual and contract ralue, and this on the express ground that the "dam- 
ages mere disco~~ered in time to have procured other fertilizer, and that 
the purchaser could have obtained the same." 

I n  Fertilizer Co. v. McLawhorn, 158 N. C., 274, the principle of the 
Carson case was again applied, and the decision mas also in part made 
to rest on the fact that the claimant as del credere agent of the plaintiff 
had sold the guano in different quantities to various purchasers, and the 
facts presented were not sufficiently definite and certain to permit the 
award of damages on the basis of a diminution in the crop ; and in Ober 
1..  Xntzenstein, 160 E. C., 439, it again appeared that the suit was be- 
tween a dealer in fertilizers and his agent, and XcLawhorn and Bun- 
fning's cases were followed, chiefly for the reason referred to, and in the 
opinion delivered by the Chief Jusfice, p. 441, it niay be m7ell to note 
that the cases of Herring z. drmzuood, supra, and Spencer v. I lamilfon,  

supra, are recognized as having been correctly decided. 
(563) I n  Sledge v. Reid, 73 S. C., 440, the suit was to recover the 

ralue of a mule seized by defendant under process and wrongfully 
converted to his own use. I n  seeking to recover additional damage for 
the loss of crop caused by defendant's wrong, recwery was denied on the 
ground that such a demand, being for consequential damages, was too 
remote, the facts failing to show but that plaintiff could have had an- 
other mule, and thus avoided this specific loss. 

I t  was further contended that, in section 3949 of Revisal, as it 1 1 0 ~  

appears in Pell's Supplement, p. 239, being chapter 96, sec. 2, Lams 
1911, the Legislature had fixed the damages at an arbitrary amount, as it 
there appears; but a perusal of the statute will disclose that it was 
enacted as a police regulation to compel the manufacturers of fertilizers 
to keep their goods to the reputed grade, and that its proviqions do not 
and were not intended to interfere with the rights and remedies of 
parties as stipulated and prorided for in their private and personal deal- 
ings. 

On careful consideration of the record, we are of o ~ h i o n  that no 
re~yersible error appears, and the judgment on the verdict is affirmed. 

No error. 

Cited: Guano Co. 2.. Live-Stock Co., 168 N.  C., 451, 452; Curter v. 
illcGil2, 168 N.C. 510; Furniture Co. c. X f g .  Co., 169 S.C.  44; Perry c. 
R i m e ,  169 N.C. 541; C a r t ~ r  I * .  XcGill ,  171 N.C. 775, 776; Gatlin c. 
R.R., 179 K.C. 435; Fprtiliting ('0. t ' .  Thomas, 181 N.C. 280; Fertilizer 
Works  v. Si?npso?~, 183 K.C. 253; Pearsall T .  Ealcins, 194 X.C. 293; 
QuZley v. Raynor, 185 S .C.  98; Sloiff CG Co. 1%. A ycllelf, 192 N.C. 335, 
342, 345, 347; l ie i tk  I,. Qregg, 210 N.C. 803; Potter v. Supply Co., 230 
N.C. 7. 
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R. S. S E A L  v. CAMDEN FERRY COXPANT. 

(Filed 23 Se~tem~ber, 1914.) 

1. Contracts-Interpretation-Technical Words and  Expressions-Trials- 
Evidence-Questions fo r  Jury.  

Where words or expressions used in a contract have a known technical 
meaning with reference to the subject-matter, this meaning may lbe shown 
in evidence, by competenlt witnesses, and when accepted by the jury will 
control the interpretation of the contract. 

In  a n  action upon a contract to recover the price for building a bridge, 
according to the specifications and plans of the defendant's chief engi- 
neer. the length and numlber of the piles were estimated, with the provi- 
sion that  they were an "approximation a s  nearly a s  may be forecasted 
from the plans, profiles, and inspection of the soil, but is not a definite 
term in this contract." Hcld, it was competent fo r  the plaintiff, who 
qualified a s  an expert bridge builder, to testify that in  all specifications 
for bridge building the word aplproximation is a tedhnical term and has a 
technical meaning. and an approximate length of pile would mean that  it  
should be within 3 to 5 per cent of the absolute or true length, and that 
the pilings necessary for the construction of the bridge in accordance with 
the contract exceeded this discrepancy in their length, upon the question 
of recovery for the extra material and work accordingly required in their 
construction. 

APPEAL b y  plaintiff f r o m  F e r g u s o n ,  J., a t  F e b r u a r y  Term,  (564) 
1914, of BE~~UFOXT. 

Civil action to recorer a n  alleged balance due upon  a contract to build 
a bridge f o r  the  defendant. T h e  court  instructed the j u r y  t o  find f o r  
the plaintiff i n  s u m  admitted by the defendant, tomit, $284.95. T h e  
plaintiff excepted a n d  appealed. 

Smnll, XacLenn,  Bmgn~rl B Rodman, ntzcl Daniel & W a r r e n  for 
p7ninfif. 

Aydleff d Simpson nnd W a r d  & Grimes for  d e f e n d a n t .  

BKOIYT, J. T h e  plaintiff testified: "That  he  entered into a contract 
~ ~ i t h  the defendant, fo r  which h e  x a s  to  be pa id  $10,000 f o r  the  eon- 
struction of a br idge;  t h a t  J o h n  W. H a y s  of P i t t sburg  13-as t h e  chief 
engineer f o r  t h e  Camden F e r r y  Company, w h o  made  the plans and  
specifications submit ted to contractors upon v h i c h  to base bids fo r  work, 
and  tha t  H a y s  finally receired a i d  accepted the  vorlc; t h a t  H a y s  had  
h i s  representative, Mr. Greenleaf, directly i n  charge a n d  supervision of 
the  work, and  H a y s  himself came occasionally and  n7as present &en the  
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bridge was finally accepted. The specificatioas upon which the bid was 
made contained the approximate length of each pile in the bridge, and 
vhen  the vork  was done the total leilgth of the overrun was 28.4 per 
cent i n  excess of the specificatione." 

The substance of the plaintiff's claim (over and above the sum ad- 
mitted to be due) is for longer piling than those called for in the 

deferrdant's engineer's specifications. 

(565) The plaintiff further testified that "A reasonable d u e  for the 
exee~s of material uyed x-as 1606.17, and a reasonable d u e  of 

additional material and nark aggregates a total of $1,125.60, amounting 
to an excess of 23.4 per cent in lineal fpet eyer the specifications con- 
tained in the plans prepared by the engineer for the company as the 
basis of bide for the ~or l c . "  

The contract and specifications contained this clause: " T h e  lexgth  
and n u m b e r  of pile estirnaiod as  follorr s, which i s  z~nclerstood t o  be an 
approximat ion us  near ly  as m a y  be forecast~cl f rom the p h s ,  profiles, 
m d  inspection of soil, b u t  i s  n o t  a definite t e r m  i n  this contract." 

The plaintiff offered to p row tlrat in bridge construction the word 
"approsinlation" has a technical meaning nliderstood and accepted by 
ci~-i l  engineers and contractors in the preparation of contracts and 
specific a t '  1011s. 

The plaintiff qualified as an  expert bridge builder and offered to 
testify that i n  all specifications for bridge building an  approximate 
length of a pile would mean that  it ought to be within 3 to 5 per cent 
of the ab~olute  or true length. I t  is insisted that  this question should 
have been mbmitted to the jury to determine whether or not 28.4 per 
cent exceqe in lineal feet over the an~oua t  called for in the plans and 
contract nonld be approximately the same as those called for in the 
plans n i d  contract. 

R e  are of opiilion his Honor erred in excludil~g this e~idence.  
I t  is n-ell settled that vhere \\ ords or expressioas are used in a written 

contract, which I ~ T - e  in particular trades or vocations a kllonil technical 
meaning, parol evidence i s  competent to inform the court and jury as 
to the exact meaning of such expression in  tlrat particular trade or voca- 
tion, and i t  is for the jury to hear the e d e n c e  and give effect to such 
expressions as they may find their meaning to be. X o o r e  I ) .  E a s o n ,  33 
S. C., 569; R l u l o ~ X .  L.. CZm-li, 137 N. C., 142; llTcirc1 c. Gay, 137 IS. C., 
399; H u t t o n  .c. W a r r e n ,  1 11. and W., 466; Snrgen t  v. A d a m s ,  63 Am. 
Dee., 718. 

Vh i l e  the construction of a written contract is ordinarily a matter 
for the court, yet where the language used is doubtful ill the sense 

(566) that it requires the exposition of experk or explanations by mi- 



N. C.] FALL T E R X ,  1914. 

dence of the usage of trade or other extraneous circumstances, such testi- 
mony is admissible a d  should, under appropriate instructions, be sub- 
mitted to the jury. Simpson ?;. Pegram, 112 N. C., 544; 1 Greenleaf Ev., 
280; Page  on Contracts, vol. 2, see. 1107; McIntosh on Contra'cts, pp. 
492-502. 

When words are  ambiguous and uncertain in their meaning, they 
should be given that  meaning which all the facts and surrounding cir- 
cumstances shox- that  the parties intended them to have. R. R. v. R. R., 
147 S. C., 368. 

We understood i t  to be admitted that  t he  necessity for the extra long 
piling was not disputed, and there is abundant evidence to prove that  
they were furnished v-ith the knowledge and consent of the defendant's 
engineer. 

I t  follosvs, therefore, that  if the jury should find by a preponderance 
of the e r i d ~ a c e  that  the word "approximation," when used in such con- 
tracts. Lac: thr well understood meaning ascribed to i t  by the plaintiff, 
he ~ i ~ ~ u l d  be entitled to recover for the extra expense and labor incident 
to furnishing the extra long piling. 

New trial. 

Cifecl: Perry 1.. Xzirety Co., 190 N.C. 291;  01cen.s v. Ins. Go., 206 
N.C. 868. 

S. W. KENBET, ADLIINISTRATOR, v. SEABOAilID M I L  LIKE 
R A I L T A T  COMPAXP. 

3 .  .Ippcal and Error-Defendant's Appeal-Appellee's Costs-Costs-Pros- 
rcntion Bond-Interprctation of Statutes. 

Where the defendant to an action has appealed from an adverse judg- 
ment rendered in the Superior Court, resulting in a reversal thereof in the 
Supreme Court, he is, upon motion made in the Supreme Court. under 
Revisal, see. 1251, entitled to a judgment for his costs on appeal against 
the sureties on plaintib's undertaking given in the lower court f o r  the 
prosecution of the action; for under the language of this eectiol~ and 
section 450 this undertaking or pyosecution bond is required of the plain- 
tiff to cecure all costs, whether in the Superior or Supreme Court; and 
lierisal, see. 60.5, requiring the al3pellant t o  give an undertaking for the 
costs on appeal. cannot apply to such instanceb 

2. Same--Cost? Superior Court-Penalty of Bond-Application to Increase. 
Where the defendant has been snccewful on his appeal to the Supreme 

Court, znd hi. judgment for costs against the suretiei: on the lrosecuticm 
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bond of the plaintiff results in making insecure the costs in the Superior 
Court, the remedy is by application t u  increase the penalty of the bond. 

HOKE and ALLEX, J.J.. di~se~ting. 

(567) i l ~ ~ ~ a ~  from George SF. C'oullor, J., at May Term, 1911, of 
EERTIE. 

WALKER, J. This is a motion to tax the sureties on the prosecution 
bond of the plaintiff with the defendant's costs in this Court, which \$-ere 
am-arded in his f a ~ o r  and against the plaintiff upon the granting of a 
new trial to the defendant, and for judgment against plaintiff and his 
sureties for the same. The motion mas duly docketed and heard at this 
term. It is based upon section 1251 of the Revisal of 1905, which reads 
a. f o l l o ~ ~ s  : "fhenever an action shall be brought in any court in which 
security shall be given for the p~osecution thereof, or when any case 
slrall be brought up to a court by an appeal, or otherwise, in  mhich 
secnrity for the prosecution of the suit shall have been given, and judg- 
ment shall be rendered against the plaintiff for the costs of the defend- 
ant, the appellate court, upon motion of the defendant, shall also give 
judgnient against the surcty for said costs, and execution may issue 
jointly against the plaintiff and his suretp." Defendant contends that 
the expression, "security for the prosecution of the suit or action," refers 
to the u n d ~ ~ t a k i n g  given in the court belo:v for the prosecution of the 
suit and the payment of the costs of defendant reco~ered in that court; 
and when there ii a11 appeal, defendant, 1 ~ h o  succeeds in this Court, is 

entitled to judgment for his costs against plaintiff and his sureties 
(568) upon the same undertaking, or m-hat i a  sometimes called the 

prosecution bond, mhich is intended, if defendant's contention be 
correct, to secure defendant's costs both in the Superior Court and in 
this Court, as a part of the costs in the action, the condition of the 
prosecution bond being this: "That the same shall be void if the plaintiff 
shall pay the defendant all such costs as the defendant shall recorer of 
him in the action." Revisal, sec. 1-50. That when there is an appeal, 
the ('action" continues to be such in this Court as much so as if it were 
pending in the court below., and the bond giren below was intended, by 
its very terms, to cover all the costs of defendant incurred in the action, 
both those accruing below and here, as they are all "costs in the action." 
I t  will be seen that section 1251 refers only to the costs of defendant, 
and p r o d e s ,  for instance, that if, when an appeal is taken, he is sus- 
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tained in this Court, jud,gnent shall be entered against plaintiff and his 
sureties for defendant's costs; but this could not be done, and this provi- 
sion ~ ~ o u l d  not be coniplied with, if plaintiff's contention is right, that it 
refers to appeal bonds only, as where defendant appeals and gets a judg- 
ment for his costs in this Court, there wonld be no appeal bond of the 
plaintiff upon which to enter judgment, and the only bond that would 
answer to the description of the statute ~vould be his prosecution bond; 
otherwise, in such a case, this part of the statute would become nugatory. 
Besides, the plaintiff's contention is fully met by the fact that the Legis- 
lature had already given a remedy on appeal bonds by section 605 of the 
Revisal, which proaides: "Undertakings for the prosecution of appeals 
and on writs of certiorari shall make a part of the record sent up to the 
Supreme Court on which judgment may be entered against the appellant 
or person prosecuting the ~ r i t  of c~r t i o rar i  and his sureties, in all cases 
where judgment shall be rendered against the appellant or person prose- 
cuting said writ." Take our case for illustration. Defendant appealed 
and laas awarded a new trial. Section 1251 says that this Court shall 
gire judgment against plaintiff and his sureties for the prosecution of 
the action; but the latter has no sureties except those on his 
original prosecution bond given below, as he did not appeal; so (569) 
that it follows that reference must necessarily be made to his 
prosecution bond, and x-e must adjudge the costs of this Court against 
the parties to that bond, if me mould enforce the statute as, we think, it 
is clearly and positirely written. Again: Section 1251 requires this 
Court to g h e  judgment for defendant's costs against plaintiff and his 
sureties where a bond "shall hare been given," not for the costs of an 
appeal, but "for the prosecution of the action." These words hare a well 
known meaning in  law, and refer only to the prosecution bond. I f  the 
defendant appeals, in n~hich case the plaintiff would give no appeal bond, 
being appellee, and "judgment shall be rendered against the plaintiff for 
the costs of the defendant," the appellate court is required to give judg- 
ment also against plaintiff's sureties for such costs; but there would be 
no sureties, as we h a ~ ~ e  seen, and we could not comply with this clearly 
expressed mandate, unless me resort to the prosecution bond, which is 
the only one described in the section, as it is given "for the prosecution 
of the suit" and not for the prosecution of an appeal. Replying to the 
suggestion that section 1251 applies only to cases in which the plaintiff 
appeals and gives an appeal bond, the words, "security for the prosecu- 
tion of an action," referring to that kind of bond, it may be said that 
such a construction would require a radical change in phraseology and 
~rould -not secure defendant's costs, on his own appeal, if they m r e  
adjudged against the plaintiff. We are not authorized to presume that 
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the Legislature nieant what it did not say, and used language ~&ich has 
only one meaning, when it intended that it should have another and very 
different one. Besides, the section is so broadly worded as to apply to 
all cases where costs are adjudged for the defenda~it against the plaintiff, 
and not simply to those where the plaiiitiff appeals. The suggested con- 
struction would be inconsistent with the language of the section, or, at 
least, is not m-arranted by i t ;  and, too, the case where the plaintiff 
appeals and gives security is fully provided for, as we have seen, by 
Revisal, sec. 605, so that there is nothing for the suggestion to rest upon. 

I t  is also argued that this section was taken from the Revised 
(570) Code, ch. 13, see. 126, and that it originally referred to appeals 

from jus.tices of the peace, and from the county court to the Su- 
perior Court. This may be true, and yet it does not change the conclu- 
sion, but rather strengthens it. I t  will be found by comparing the two 
sections, that radical changes have been made in section 126 of the 
Revised Code by section 1251, and there is such a wide departure from 
its language and nieaning as to show that the Legislature was conscious 
of the abolition of the county courts when it amended the law, and 
illtended so to franie the new section as to make it conform to the 
present system and procedure, so rery different from the former ones. 
Reading the two sections together, we cannot escape the conviction that 
the Legislature intended, for reasons deemed sufficient. to change the 
law so that prosecution bonds giren in the Superior Court should be 
liable for all of the defezidant's cost of the action, at any stage, whether 
incurred below or in this Court. Section 1251 cannot be restrictrd in its 
application to appeals from the court of a justice of the peace, for the 
first sentence of the section would not apply to such a court, as no 
prosecution bond for costs is giren there, but only in the Superior Court, 
or in this Court if an action is brought here against the State, or per- 
haps in  some other cases not cog-nizable by a justice of the peace. 

An argument ab inconvenienii may be urged against our view, but it 
cannot be permitted to prevail against the plainly expressed intention of 
the Legislature, or the clear and explicit terms of the law. Black's 
Interp. of Lams, p. 87. V e  have, generally, nothing to do with the wiq- 
dom or un~~isdom,  the policy or irnpolicy of an enactment, but must 
abide by the laill of the lawmaking body. Itn lex scripto est. But we 
must not be understood as admitting that there will be any inconr7enience 
flowing from our constructioii which is not likely to occur in the case of 
other statutes where no doubt is entertained as to their meaning. I f  it 
should appear that the costs of this Court will probably exhaust the 
prosecution bond, and leave those of the court belov unsecured, there is 
ample remedy to aroid the supposed unjust result Ir- application to 

496 
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increase the penalty of the bond-a not unusual procedure in (571) 
the courts. Jones v. Coz, 46 K. C., 373; ,ldams 1;. Reeves, 76 
S. C., 412; TTaugl~rcn 13. T 7 i m w z f ,  3S N. C'.. 116; Rollins 1;. Henry, 77 
N. C., 467. The Legislature has recently amended Revisal, sec. 1251, by 
requiring the costs to be taxed here against the plaintiff, without any 
motion by defendant, making it mandatory upon us to act in the first 
instance. Public L a m  1013, ch. 189. Having this section under its 
direct supervision ~ ~ i t h  a  vie^ to its amendment, it cannot be supposed 
that the Legislature was inadvertent to the fact that the county courts 
had ceased to exist, and therefore, if our construction of it is not correct, 
that i t  needed further revision to eonfornl it with existing methods of 
practice and procedure, and our changed system of courts. I t  had altered 
the l a a g ~ ~ a g e  of the corresponding section of the Revised Code radically 
and fundalllentally, illdicatilig clearly a purpose to  efi'ect a material 
change in procedure, and it used the vords "security for the prosecution 
of the action," which had at die time a well defined meaning, and also 
the ~ ~ o r d s  "appellate court," ~ h i c h  in ~ i e w  of the context could mean 
only this Court. Where a statute is reenacted literally or substantially, 
words or phrases used in the former x-hich hare receiwd a settled con- 
struction should be interpreted accordingly in ascertaining the meaning 
of the later enactment. Black's Interp. of Lam,  I59 e i  seq.  The xvords 
"security for the prosecution of the action," in chapter 13, sec. 126 of 
the Reriscd Code, undeniably meant tlie prosec~~tion bond, and, under 
the rule, should nom7 have the same meaning. I f  the prosecution bond 
mas not intended, the inaptness of the phraseology would hardly have 
escaped attention. 

The motion is alloved, and the costs mill be taxed accordingly. 
Motion allowed. 
HOKE and ALLEN, JJ., dissent. 

Cited: Grimes  T .  .lndrews. 171 N.C. 368. 

31. A. JAMES T .  -\TLANTIC COAST LINE R1ILROdD COMPAST. 

(Filed 7 October, 1914.) 

1. Raiil>~ads-Ailiin~ls-Sqligence - Statutory Presumptions - Geese - 
Comixon Lan -Trials-Burden of Proof. 

No presumption of negligence againat a railroad company is raiied by 
the mere fact of killing fon-Is. etc, upon its track in the operation of its 
tr~iias. Rerieal, see. 6 4 5 ,  makes it p ~ i n l n  facie evidence of negligence in 
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respect only to "cattle and other live stolck," which does m't include "geese" 
or  other fowl within its terms. 

2. Rai1road~"Geese"--Judicial Notice-Negligence-Signals -Trials - 
Evidencc-Nonsuit. 

From the phlegmatic disposition of geese, the blowing of the whistle 
o r  ringing of the bell is not calculated to make them run or  fly to leave 
the track, as turkeys, a nervous fowl, would do; hence, in an adion t o  
recover damages against a railroad company for the killing of geese upon 
its track by its train, it is not sufficient to snbmit to the jury, upon the 
question of defendant's negligence, evidence merely that the geese were 
killed upon the track by the defendant's train, and that its employees 
did not sonncl the whistle or ring the bell of the locomotive. Lewis u. 
R. R., 163 N. C., 33, cited and distinguished. 

HOKE and ALLEK, JJ., dislsenting. 

APPEAL by defendant from Daniels, J., August Term, 1914, of PITT. 

Julius Brown for p l a i n t i f .  
Harry  Skinner alzd L. G. Cooper for defendant. 

CLARK, C. J. This is an action tried in the Superior Court on 
appeal from a justice of the peace for the negligent killing of nine geese 
-four at  one time and five at another. On one occasion the geese were 
in the field by the railroad, and after the train passed the plaintiff found 
four geese killed. On another occasion the geese were near the railroad 
track, and after the train passed five were found killed. The point where 
these geese were killed was at a slight curve in  the track about 100 yards 
from a farm crossing. No witness saw the geese when they were killed, 

on either occasion. 
(573)  There was no presumption of negligence. Revisal, 2645, pro- 

vides: "When any cattle or other live stock shaIl be killed or 
injured by the engines or cars running upon any railroa'd, it shall be 
prima facie evidence of negligence on the part of the company in any 
action for damages," if the action is brought within six months. This 
expression, "any cattle or other live stock," cannot be construed as 
applicable to geese or other fowls. 

There was no evidence of negligence unless it can be drawn from the 
testimony of the plaintiff that the whistle was not blown and that the 
bell was not rung. I t  is probable from above evidence that the geese 
stepped on the track so close to the engine that the engineer could not 
have avoided killing them, and the burden was upon the plaintiff to 
show that he could have prevented i t  with proper care. The mere fact 
that the whistle was not sounded nor the bell rung, if such was the fact, 
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is not sufficient evidence, taken alone, to hare  gone to the jury in this 
case. 

The plaintiff relies upon the "turkey case," Lewis v. R. R., 163 N. C., 
33. But  the two cases are very dissimilar. I11 that case the evidence 
was that the turkeys could h a ~ e  been seen at  a distance of 500 yards; 
there was quite a drove of them, and they were crossing the track. The 
turkey is a nervous fowl, and the jury might well have found that  if the 
whistle had been blown the turkeys would hare taken wing or have run, 
and therefore we held that  i t  was error to enter a nonsuit. 

Geese, however, are phlegmatic and slow of moaement, and the blow- 
ing of the whistle or ringing the bell would not be calculated to make 
then1 run or fly. On the contrary, the approach of the train would be 
more likely to cause them to huddle up in  conference or to stretch out 
their necks to oppose the passage of the engine. I n  the absence of evi- 
dence showiug circumstances of actual negligence, the mere fact that 
the whistle was not blown or the bell rune  did not authorize the court to " 
submit the case to the jury. I n  this case there is testimony that  the 
geese could have been seen 300 yards, but there is no evidence that  when 
the engine TTas that distance the geese mere on the track, but rather that 
they were in the field or outside the track. 

Certainly the court should have given the instruction asked by (574) 
the defendant: "The burden of proof is upon the plaintiff to 
satisfy you by the greater weight of the evidence that  defendant's engi- 
neer failed to sound any alarm or whistle upon the approach to the -place 
where the geese were killed; and you must further find that the engineer 
could haae seen these geese by keeping a reasonable lookout, and that the 
failure to sound the whistle or alarm was the proximate cause of the 
damage-that is, if the alarms had been sounded the damage would have 
been avoided; and unless you so find the facts, you should answer the 
first issue (KO.' " 

We find in the excellent brief of defendant's counsel that this point 
has been before the Court in another State. I n  R. R. c. Davis. 78 S. W., 
1050 (Tenn.), it mas held that "a goose is not an animal obstruction 
~a i th in  the application of the statute requiriug the alarm whistle to be 
sounded and the brakes to be set to prerent an accident when an animal 
obstruction appears on the track." Cited 33 Cyc., 1164. 

L( 
I11 the absence of recklessness or comn~on-lag- negligence, the rail- 

road company is not liable for the killing of geese permitted to run at  
large vhile trespassing on the railroad track." K.  IZ. v. Davis, supra. 

The coi11-t charged that. "It -\\-as the duty of the engineer to keep a 
reasonable lookout, and if he saTr these geese on the track, or approach- 
ing the track, or negotiating any such movements as if they were likely 
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to go upon the track, then i t  mas his dutg to g i ~ e  some signal." There 
was no evidence of such state of facts. Fo r  all that  appears, the geese 
waddled on the track just ahead of the engine. But  if i t  were shown 
that  they nTere on the track xhen  the engine xi-as 300 yards off, yet from 
the nature of the fov-1 is there any  reason to assume that  if the signal 
had been giren they would have gotten off the track in t ime? They have 
too much dignity or are too combative to flee promptly from danger. 
Besides, as Mr. Cooper A ell observed in his argument, "Can the engineer 
determine what are the negotiations of a flock of geese in a field, or even 

on the track, rvhen they put  their heads together?" 
(575) The difference between the characteristics of a turkey and of 

a goose is a matter of common kao~vledge. The turkey is long- 
legged, quick of morement, and proniptly responsive to a signal of dan- 
ger. The goose is ihort-legged, slow to flg or run, and resentful rather 
than appreciative of a va rn iag  of danger. Though of equal intelli- 
gence, probably, with most other f o ~ l ,  this has made its name a synonym 
for stupidity. While a turkey on the track ~vould be likely to save itself 
by flight if the whistle n7ere sounded in  time, geese would be likely to put  
their heads together, or at most waddle don-n the track away from the 
noise. 111 the absence of proof of recklessness or wantonness, the de- 
fendant w i s  not liable. R. R. c. Bacis, supra. 

I n  Moore v. E T e c t ~ i c  Co., 136 N. C.. 554, the Court held that  notice 
should be taliell of the characteristics of a clog, and i t  was not required 
that  motormen in charge of these cars should exercise the same degree 
of caw to a n d  running ore? a dog that  the lam requires of them to 
avoid injury to other animals. The Court ill that  case said that  dogs 
"are knox-n ordinarily to be able to take care of themselves amidst the 
clangers incident to their surrou~ldings. T h e r e  a horse o r  a cow or a 
hog or any of the lover animals would be killed or injured by dangerous 
agencies a dog mould extricate himself n i t h  safety." The quick intelli- 
gence of the dog and the stupidity of the goose are alike natural cr-idmcc, 
known of all men. 

We would not be understood as holding that n railroad company 
would not be responsible for killing geese, if negligence v a s  shown, hut 
we do not think that  there is evidence of aegligence when nothing appears 
except the fact that the geese were killed by a passing train and no 
whistle or other alarm was sounded. As to "cattle or live stock," the 
statute raises a p ~ i m a  f ac i e  case of negligenee from the fact of killing. 
I11 the turkey case the long distance a t  7%-hirh the flock of turkeys could 
be seen and the nervous and a'lert character of that  fowl mas eridence 
sufficient to forbid a no~isuit and to require that  the case should be left 
to the jury on the issue of negligence. 
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Certainly as to autoniobiles and other private conveyances there would 
be less evidence of negligence required than as to a railroad train 
carrying passengers and mail, or even freight for the public. The (576) 
latter are not required to stop except under such circumstances as 
make it negligence not to do so. The former go slower, and can stop 
more readily or swerve from the track to avoid killing geese or chickens. 
Bu t  even they may chance to kill vhen  guilty of no negligence and hence 
TI- i tho~t  liability. 

We are cited to the classic legend in Livy (Book IT, ch. 47) when 
Rome wab saved by the cackling of the geese on the Capitol. A great 
painter has meniorialized the scme. This, howexer, was not due to the 
alertness of these birds to flee daxger, but to t h e i ~  well known wakeful- 
ness a t  night. I f  the Gauls had blown their trumpets, the geese, instead 
of promptly getting out of the way, would simply hare  raised more 
clamor and hissed the warriors on both sides. 

There was not sufficient evidence of neglig~nce to submit the case to 
the jury, and t l ~ c  nonwit  shonld h a w  been granted. 

Error.  

1301~~ and ,\I,LEK, JJ., dissent. 

Cifed: Enloe 2). R.R., 179 X.C. 85;  .lddison T. R.R., 190 N.C. 849. 

1, n. JIcKINZiET T. TROT R. XATTIIEWS. 

(Filed 7 October. 1914.) 

1. Contracts, IVrittca-TimbelS-\Vo~.ds and Phrases-Lun~bel-g Meas- 
uwnrent-Expert Evidence-Tnstructions. 

Lumber is the manufactured product of logs, and where the defendant 
Elas eutered into a contract ~ i t h  the plaintiff to purchase the timber on 
his lands. and pay therefor at a certain price per thousand feet of lum- 
ber, it is error for the trial judge to charge the jury that the measure of 
l~lnintiff's recovery was a t  the stated price "log measure. inclnding the 
sa~vdnst that was cut out by the s n m  and the .labs"; and the instruction 
ic  further held erroneonc: in ignoring testimong in this case of the custom 
a l i c l  the standard ordinari l~ prerailiag for ascertaining the measurement 
of the timber sold. Hat-dison 1.. I~ tmher  Co., 136 N. C., 174. cited and 
applied. 

2. Contracts, Written-Exccutory Contracts-Subsequent Modification- 
Paroll Evidence-Trials-Instructions. 

While a written executory contract is stili in the conrw of performancr, 
it mRy be modified by parol evidence as to snbwyient obliqations mutually 
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imposed by the parties, and such is not objeetionnble a s  varying the n-rit- 
ing;  and the ~ v a i ~ e r  of any legal rights under the written contract is 
sufficient consideration to support the promises resting in parol. Hence, 
where under the written contract sued on the defendant bought the tim- 
ber on p~laintiff's land to be paid for a t  a certain price per thousand feet 
of lumber, and the evidence is conflicting upon the question of the 
quantity of lumlber the defendant had received, i t  is competent for 
defendant to shorn that it  was agreed by parol, subsequent to the execution 
of the writing, and relating to transactions since occurring, that the 
"tallies" or  account kept by the defendant's vendee should control. 

3. Contracts, Written-Par01 Evidence - Explanation - Trials - Instruc- 
tions. 

Where the number of feet of lt~nlber sold by the plaintiff to defendant 
is  controverted in an action to recover the purchase price, and the de- 
fendant had not kept an acconut thereof, it is error for the trial judge to 
charge the jury that this was a circumstance they could consider in 
plaintiff's favor, and exclude from their conqideration the defendant's 
testimony, in explanation, that subsequent to the written contract sued on 
the parties had mutually agreed by parol to take the tallies of the ciefend- 
ant's vendee, which were introduced in evidence. 

(577)  A ~ P E A L  f rom Peebles, J., a t  February  Term, 1914, of IIAR- 
NETT. 

T h i s  is a n  action to recover money alleged to be due on a contract f o r  
cu t t ing  certain timber by  t h e  defendant on the plaintiff's land, and  t h e  
c o n t r o ~ e r s y  is as  to the quant i ty  of t imber  cut. 

T h e  case on appeal  states t h a t  the  plaintiff alleged i n  his complaint 
t h a t  the  "plaintiff entered into a contract x-ith the  defendant to sell to  
the  defendant the timber upon  cer tain of the plaintiff's land, a t  the 
pr ice of $2 per  thousand feet of lumber." A n d  this was admitted by  
defendant 's answer. T h e  plaintiff offered evidence t h a t  tended to s h o ~  

t h a t  f r o m  a measurement of the  stumps, laps and trees af ter  the 
(5'78) cutting, and counting the  number of logs taken t h a t  the  defendant 

cu t  and r e m o ~ e d  f rom plaintiff's l and  464,088 feet of lumber, and  
t h a t  the  &fendant had not paicl him f o r  but  328,731 feet, and  tha t  the  
said measurement mas based upon  a generally recognized rulc  of measur- 
i n g  lumber by  ~ ~ l z a t  is knon-n a s  "log measure." 

T h e  defendant offered evidence t h a t  tended t o  show t h a t  af ter  the  
making  of the original contract (which was i n  wri t ing)  between the 
plaintiff and the  defendant, t h a t  i t  mas agreed between them tha t  they 
should settle f o r  t h e  timber i n  accordance with the lumber tallies of the  
concern t o  whom he shipped the  lumber, and  the defendant testified tha t  
t h e  twenty tallies wllich were introduced by him, which aggregated 
328,731 feet, were the bills o r  tallies which he and  plaintiff h a d  agreed 
to settle by, and  defendant testified tha t  actual measure of t h e  lumber 
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would be more than "log measure," and the plaintiff denied this agree- 
ment, and upon this point his Honor charged the jury as follows : 

"This contract set up in the complaint and admitted in the answer 
sold the trees at  $2 a thousand. After that contract was made, the 
defendant says that the plaintiff agreed to take the invoices, the counter- 
sales of the lumbermen to whom he sold the lumber. That was made 
after the other contract was made, and there is no consideration moving 
for it, and the plaintiff is entitled to recover $2 a thousand, log measure, 
including the sawdust that was cut out by the saws and the slabs-the 
outside that you cut off in order to make a sill." To which charge the 
defendant excepted. 

His  Honor charged the jury in part as follows: 
"Now, it was the duty of the defendant when he bought that timber 

by the thousand to have had the timber measured when every stick of 
that timber was brought to his mill; i t  was his duty to have i t  measured 
and make a memoranda of it, because U r .  McKinney, the plaintiff, had 
intrusted him with keeping an account of it. He  admitted that he did 
not do that;  but he says he shipped the timber to a firm in Raleigh, 
that the returns of that firm showed that he shipped them 328,731 feet. 
Some of it, he  said, was planed ; he admits that he kept no account 
of the logs; did not measure any of them, and he put on two or (579) 
three men that said they went there and estimated it, and they 
estimated it, by just walking through and not counting the trees nor 
measuring any of them, at  250,000 feet. The plaintiff puts on two men 
who went there with him and measured the stumps and then to the lap 
where i t  was cut off and took as near as they could an average of the 
trees, and then averaged it, and there were 1,464 trees, and that the trees 
averaged 317 feet to the tree. 

"It is for you to say which is the more accurate way of measuring 
timber, which is the most reliable, to go there and measure the stumps 
or to go and walk through the woods and not count the trees or measure 
them.'' To the foregoing charge the defendant excepts. 

"When yon go to consider the testimony of the defendant, you have 
a right to consider for what i t  is worth the fact that he did not keep an 
accurate account of this lumber." To the foregoing charge the defendant 
excepts. 

There mas a judgment in favor of the plaintiff, and the defendant 
excepted and appealed. 

E. P. Y o u n g  for plaintif. 
Charles Ross for defendant. 
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L 1 ~ ~ ~ ~ ,  J. The contract of the plaintiff is to sell the timber on cer- 
tain land, to be paid for at  the rate of $2 per thousand feet of lumber, 
and the evidence of the plaintiff is directed to proof of the quantity of 
lumber cut. 

There is a mell nlarked distinction between the terms "timber" and 
"lumber." "The word 'tinher' has an enlarged or restricted sense, 
according to the connection in which it is employed. I t  may refer to 
standing trees or to stems or trunks of trees cut and shaped for use in 
the erection of buildings or other structures, and not manufactured into 
lumber within the ordinary meaning of the word 'lumber.' I t  does not 
ordinarily refer to the articles manufactured therefrom, such as shingles, 

laths, fence rails, or railroad ties. Lumber is timber sawed or 
(580) split for use in building, that is, the manufactured product of 

logs." 25 Cyc., 1545. "Slabs are not included within a statute 
giving a lien on the 'lumber and timber' for services in cutting logs." 
Engi v. Ei-ardell, 123 Tic., 407. 

I t  follom, therefore, as the purchase price is determined under the 
contract by the measurement of the lumber cut, the manufactured article, 
it was error to charge the jury that the plaintiff was entitled to recover 
for the whole log, including the sawdust cut out by the saws and the slabs. 

If ,  however, the parties had not agreed that the purchase price should 
be determined by the measurement of lumber, the instruction would still 
be erroneous, as it %%-as competent to prove the custonl and the standard 
ordinarily prerailing under such contracts, and that this was not in 
accordance with the contention of the plaintiff. 25 Cyc., 3560; Varchon 
1.. Lzimher Co., 136 N .  C., 174. 

I t  was also erroneous to instruct the jury that there was no considera- 
tion for the agreement between the defendant and the plaintifl', made 
subsequent to the original contract, to take the invoices of the sales of 
the lumber as the means of determining the quantity of lumber cut. 

The evidence of this agreement is not objectionable as varying a writ- 
ten contract by parol, as the agreement testified to was subsequent to the 
original contract. Harris v. Xtrr/lhy, 119 N.  C., 34; Freeman v. Bell, 
150 N. C., 148. 

I n  the last case cited the Court says: "It is well settled that the rule 
that parol evidence will not be admitted to contradict or modify a writ- 
ten contract does not apply where the modification takes place after the 
execution of the contract," citing Adams v. Battle, 125 N. C., 153; 
Harris v. X z ~ r p h e ~ ,  119 N. C., 34. Nor is the agreement without con- 
sideration to support it. Adams v. Battle, 125 N. C., 158; Lipschultz v. 
Weatherly, 140 N.  C., 368; Institute v. i?Ieba7~e, 16.5 X. C., 650. 
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I11 the last of these cases it was held that a valuable consideration may 
consist either in some right, interest, or benefit accruing to the one party, 
or some forbearance, detriment, loss, or responsibility given, suf- 
fered, or undertaken by the other, a i d  that a x~aiver of any legal (581) 
right at the request of any party is a sufficient consideration for 
a promise, and in the Lipschultz case it is said by the Court: "It is mell 
settled that a contract may be discharged by an express agreement that 
it shall no longer bind either party. This is usually and correctly termed 
a rescission. I t  is equally mell settled that such an agreement to operate 
as a discharge muqt be supported by a ~yaluable consideration, which may 
be either a payment in money, something of value, or by a release of 
mutual obligations arising o ~ l t  of the contract. I n  Brozcn c. Lumber Co., 
117 N. C., 287, it is said: 'When the contract is wholly executory, a 
mere agreement between the parties that it shali no longer bind them is 
valid, for the discharge of each by the other from his liabilities under - 

the contract is a sufficient consideration for the promise of the other 
to forego his rights. . . . I f  a contract has been executed on one side, an 
agreement that it shall no longer be binding, without more, is void for 
want of a consideration. Clark on Contracts, 418. Of the several 
methods by 11-hich a contract may be discharged, one is by substitution 
of a new contract, the terms of which differ from the original. I n  such 
cases release of the obligation.: of the old and the substitution of new 
obligations constitute ~a lnab le  considerations.' 'It is also now well 
settled that ordinarily a written contract, before breach, may be varied 
by a subsequent oral agreement, made on a sufficient consideration, as 
to the terms of it which are to be observed in the future. Such a subse- 
quent oral agreement may enlarge the time of performance, or may vary 
other terms of the contract, or may waive and discharge it altogether.' 
Hasfings 1,. Locejoy, 140 Xass., 261. I n  ,lIcCrrery ti. Lrvy, 119 N.  Y., 
dndrews, J., says: 'The agreement annulling the prior contracts is sup- 
ported by an adequate consideration. The new obligation which G. 
assumed under the contract of 25 October, 1882, was alone a sufficient 
consideration. There TTaq a coii~idcration also in the mutual agreement 
of the parties to the prior contract which was still executory, although in 
the course of performance, to discharge each other from reciprocal obli- 
gations thereunder and to substitute a nem- and different agreement in 
place thereof.' " 

The mutual agreement and promise of the parties to settle by (588) 
the lumber tallies of the house to which the lumber mas shipped, 
the mutual surrender of rights under the original contract, and a waiver 
of the right to keep accurate accounts of the timber cut and of the lumber 
shipped furnish a sufficient consideration under these authorities. I n  
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Porter v. Bridgers, 132 IT. C., 93, evidence of an agreement of the same 
character as that  introduced in  this case mas received and acted upon, 
and while the fact is  not clearly stated, the agreement relied on must 
have been subsequent to the original contract as i t  was made between 
the plaintiff, a party to the original contract, and the defendant, who 
was not a party to, but an  assignee of, the original contract. 

The eridence of the agreement was competent for another purpose, 
although not supported by a raluable consideration, and tha t  is  as 
explanatory of the failure of the defendant to keep accurate accounts 
as the timber was cut, and its effect for this purpose mas destroyed by 
the charge. 

If, as his Honor charged, it mas competent for  the jury to consider the 
failure of the defendant to keep accounts of the timber cut as a circum- 
stance against him, surely i t  was competent for h im to say that  he did 
not keep the accounts because i t  was unnecessary to do so under his 
agreement with the plaintiff to settle by the tallies. 

Fo r  the errors pointed out a new tr ial  is ordered. 
New trial. 

Cited: Brozon 1.. Xifchell, 168 N.C. 313; Xuvnner v. Lumber Co., 175 
N.C. 657; 11Il fg. C'o. v. XcPhail, 181 N.C. 208; Fertilizer Co. v. Eason, 
194 N.C. 247; Roebuck v. Carson, 196 N.C. 674; Grubb v. Xofor  Co., 
209 N.C. 91; Ins. Po. v. Morehead, 209 N.C. 1'76; Pack v. Katzin, 21.5 
N.C. 235 ; m'kitehu~st v. FCX Fruit & Vegetable Service, 224 N.C. 636. 

PASQUOTAWX ASD NORTH RIVER STEAMBOAT COMPASP v. 
EASTElRS CAROLINA TRANSPORTATION OOMPANY. 

(Filed 7 October. 1914.) 

1. Contisarts-Sub.jcrt-lnatter-Sperific Property-Accidentally Destroyed 
-Obligation of Party. 

Where the parties contract mith reference to specific property, and the 
obligations assumed clearlg contemplate its continued existence, if the 
property is accidentally lost o r  destroyed by fire o r  otherwise, rendering 
performance impossible, the parties are relieved from further obligations 
concerni~lg it. 

2. Same-Services Rendered-Severable ContractLjability. 
Where from the nature of the contract made mith referelnce to specific 

pro pert^ the obligations of the parties to each other cease thereunder 
upon the destruction thereof, and the contract is severable, and substantial 
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STEAMBOAT Co. a. TRANSPORTATI~S Co. 

benefit has been rewired under it  and enjoyed by one of the parties. this 
must be accounted for according to the rates fixed by the contract when 
the work done or services rendered are therein specified to be done or paid 
for  by install~nents or a t  stated periods: and where a steam~boat is 
chartered lor  a certain trip everr Sunday, and the contract specified that  
the lessee is to pay therefor a certain snm each S~mday, payable each 
month, 011 certain days, with provision that no payment should ;be made 
when weather conditions, etc., mould not permit the making of the trip, 
the contract is sererable, and the lessee of the boat is  liable for such 
trips that hare been made and not paid for by him, upon the destructiou 
of the boat by an u~~avoidable circumstance not attributable to the lessor. 

5. Same - Plradinys - Cfounterclaim -Possession - Trials - Burden of 
Proof. 

The principle upon which a party to a contract with reference to 
specific property may be relieved from his obligations thereunder when 
the property has accidentally been destroyed, is in  recognition of the 
general rule that business contracts are imperative in their nature, and 
where the other party to the contract insists that he has been wronged by 
the failure of performance, the position should be made available by 
counterclaim in the former's actioa to recorer for services actually ren- 
dered, and \\-here the property destroyed -6-as in the possession of the 
plaintiff a t  the time, the bnrden is  on him to show that he m s  in the 
exerciw of proper cure. 

APPEAL b y  plaintiff f rom Ferguson, J., a t  S p r i n g  Term, 1914, (553) 
of PA~QUOTAXI~. 

C i d  action, tried on appeal  f r o m  justice's court, i n  Snperior  Court. 
It appeared ill e ~ i d e n c e  tha t  plaintiff had  entered i n t o  a contract with 

defendant, i n  par t  as follows: 
"Witaesseth, tha t  n-hereas the said p a r t y  of the first p a r t  is  the owner 

of t h e  steamship 'Virginia,' fu l ly  manned and  equipped f o r  carrying 
passengers and  freight  ; and whereas the p a r t y  of the second p a r t  
is desirous of char te r ing  said steamship for  i ts  use on certain ( > S f )  
Sundays  only, i n  carrying passengers and  freight f r o m  Elizabeth 
Citv, S o r t h  Caroliua, to  Nags  H e a d .  S o r t h  Carolina, and  return t o  
El izabeth City, S o r t h  Carolina : 

''NOT, therefore, i t  is  agreed by  and between the part ies  hereto, i n  
consideration of oue dollar and  other good and  sufficient consideration 
not herein mentioned, i n  hand  paid, and moving f r o m  each to the other  
of them, a s  f o l l o ~ ~ s ,  towit : 

"(1) T h a t  the  w i d  p a r t y  of the first pa r t  hereby leases a n d  charters 
to the  said p a r t y  of the  second p a r t  the said steamship 'Virginia,' ful ly  
manned a n d  equipped, fo r  each S u n d a y  dur ing  the  period or t e rm begin- 
n ing  Sunday,  93 June ,  1912, and  ending Sunday,  29 September, 1912, 
both Sundays  inclusive; and the said p a r t y  of t h e  second p a r t  is to p a y  
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to the said party of the first part for the use of said steamship on said 
Sundays the sum of $80 per Sunday, payable 011 the 1st and 15th of each 
month and after said steamship has been so used by i d  party of the 
second part during said term." 

And further : 
" ( 7 )  I t  is further understood and agreed by and between the parties 

hereto that if on any of said Sundays the weather should be so bad that 
said steamship could not safely make said trip and l m d  its passengers 
at  Xags Head, then said steamship shall not make said trip on said day, 
and the said party of the second part mill not be required to pay for said 
day the $80 above herein mentioned." 

The evidence showed that pursuant to this contract the steamer was 
supplied for the purpose indicated until 4 August, 1913, when it was 
totally destroyed by fire. I t  n7as admitted that plaintiff had been paid 
for all the trips niade to that time except those of 21 July and 28 July, 
and for the same no payment had been made. 

Defendant resisted recoTery, claiming, first, that the contract was 
entire and plaintiff had no right of action without showing full per- 

formance for the whole period of time corered by the contract. 
( 5 8 5 )  Defendant further set up a counterclaim against plaintiff by 

reason of failure to perform on its part. 
-It the close of the testimony a motion to nonsuit plaintiff's denland 

was allowed, and defendant, haring then withdrawn his counterclaim, 
a judgment of nonsuit mas duly entered, and plaintiff excepted and 
appealed. 

Ehringlzaus d2 Small f o r  plaintif. 
J .  Kenyon Wilson for defenclant. 

HOKE, J., after stating the case : Where parties contract with reference 
to specific property and the obligations assunled clearly contemplate its 
continued existence, if the property is accidentally lost or destroyed by 
fire or otherwise, rendering performance impossible, the parties are 
reliered from further obligations concerning it. 

As to the executory features of such an agreement, the destruction of 
the property, without fault, will amount to a discharge of the contract. 
3 Page on Contracts, sec. 1730; Clark on Contracts (2  Ed.), p. 475. 
Under the circumstances as stated and in reference to the adjustment of 
rights and liabilities of the parties by reason of stipulations already 
performed, if the contract in express ternis or from its nature is entire 
and indivisible, requiring full performance before anything is dne, thpn 
no recovery call be had;  but if the contract is severable, and substal~tial 
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benefit has been received under i t  and enjoyed by one of the parties, this 
must ordinarily be accounted for, either according to the rates fixed by 
the contract or under a q u a n t u m  merziit ,  as the case may be;  and if 
under the terms of the contract the work done or the services rendered 
are to  be paid for by installments or a t  stated periods, these installments 
or  payments being fixed with regard to the ralue of the work done or as 
specified portions are performed. in that  event, if the property is de- 
stroyed. the claimant rmy recover for the installments due or for  the 
portion of the vork  done as for an  anlount already earned. 

These general principles are i n  accordance with decided cases here 
and in other jurisdictions. K e e l  v. Construct ion Co., 143 N. C., 
pp. 429-432; T u s s e y  c. Ozuen, 139 N.  C., 457; Coal Co. v. I c e  C'o., (586) 
134 S. C., 574; Laming  v. Bin te l s ,  97 N. C., 350; Qhnmblee v. 
Baker ,  95 N.  C., 98; Qorman  2%. Bellanzy, 83 N. C.,  496; Breicer  w. T y -  
sor,  50 X. C., 173;  TTiterbo v. Friedlnncler, 120 IT. S., 707; McCosl in  v. 
X f g .  C'o.. 155 Iud., 298; Dexter  21. J o r t o n ,  47 N. Y., 6 2 ;  W e l l s  I ? .  Col- 
n a n ,  107 ,\Iass., 514; S i ~ z c n r t  ?I. S tone ,  127 N. P., 500; and the two cases 
of Lnzcing T .  1Zin t~ l s ,  supra,  and K e e l  v. Cowstrzcriion Co., very well illus- 
trate the diflerent po~it ions as applied to the facts of the present appeal. 
I n  L a ~ r i n g ' s  case a contract to construct certain buildings as a whole 
was held to be entire, and, on accidental destruction of buildings before 
completion, i t  wad held that the contractor could not recover any portion 
of the price. I n  tllc later case of I<ecl u. Construct ion Go. the contract 
Jvas to construct a building, the payment to  be by certain installments, 
due as specified portionr of the structure were completed; the apportion- 
ment harillg cvi t lc~~t  reference lo the portion of the work done, and in  
the opinion thc general principles applicable mere stated as follows: 

"Whcn one contracts wit11 the owner of a lot to furnish all the ma- 
terials and build and construct a house tl~ereon for a certain price, the 
contract being entire aud indivisible, if the structure, before completion, 
is destro,wd by fi1.c. I\-ithont fault on the part of the owner, and the 
contractor, being gi\cn the opportunity, refuses to proceed fur ther :  i n  
such case he is liahlp to refund any money v-hich may haae been paid 
him on the contract, and also for danlages for its nonperformance. 
Brewer  c. T y s o r ,  48 N. C., 181;  L a u i n g  I;. R inte ls ,  97 N. C., 350; 
Beach'& 3Iodern Law of Contracts, see. 232, citing Tomph-ins 2.. I ) t ~ d l e y ,  
2 5  x. T., 272." 

,Ind this principle d l  not be affected by the fact that  the money is 
to be paid by installnlents, if the price is entire for a conipleted building 
and these installments are arbitrary and fixed without any regard to 
the d u e  of any distinctive portion of the work. School  T r u s f e e s  u. 
E a r r e f f ,  27 K. J .  Lav.  
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But if the contract is divisible and severable-if the price is not entire 
for a completed building, but is payable by installments, these 

(587) installments being fixed ~vi th  regard to the ~ a l u e  of the work 
done, or as certain portions of same are finished: in that eaent, 

if the structure be destroyed by inevitable accident, "the builder is en- 
titled to recover for the installments which have been fully earned." But 
it seems that he has no claim for a proportional part of the next install- 
ment which has been only partially earned. Brewer  v. Tysor, 50 N. C., 
173; Beach Modern Law, citing Richardson v. Shnzo, 1 Mo. Ap., 234. 

I n  this well considered case, Laws, J., del i~er ing the opinion, says: 
"The true principle which controls such a case as this is clearly stated.in 
Addison on Contracts, 452: 'If the contract price of the building is  to 
be paid by installments on the con~pletion of certain specified portions of 
the work, each installment becomes a debt due to the builder as the 
particular portion specified is completed; and if the house is destroyed 
by accident, the employer would be bound to pay the illstallment then 
due, but would not be responsible for any intermediate work and labor 
and materials.'" And such is in effect the case presented here, the 

, contract showing that plaintiff was to be paid "$80 per Sunday, payable 
on the 1st and 15th of each month after such steamship has been so used 
by said party of the second part during said term7'; and in further 
support of the position that the price per Sunday mas to be regarded as 
a severable item, it is provided further in the contract that in case the 
weather was such as to prevent the trip on any given Sunday, the stipu- 
lated price for such day was not to be required. 

On the facts in evidence, therefore, the plaintiff, in any aspect of the 
case, had a definite claim for $160, earned under the provisions of the 
contract, which entitled him to bring suit; and if defendant desires to 
insist that it has been wronged by plaintiff's failure to perform further, 
the position should be made available by counterclaim, the course sug- 
gested and appro~ed in some of the authorities cited. See Coal CO. 2;. 
Ice Co., 134 S. C., at page 579; Chnmblee v. Baker, supra; Goman v. 
B e l h m y ,  supra. 

I n  reference to this counterclaim of defendant, it may be well to note 
that the obligations of an ordinary business contract are impera- 

( 5 8 8 )  tive in their nature. This principle, which relieves a party to 
such a contract by reason of the destruction of the property with 

which it deals, is sometinles treated as an exception; the general rule 
being the other way. 9 Cyc., pp. 627-628-629. 

Before a party call avail himself of such a position, he is required to 
show that the property was destroyed, and without fault on his part. 
For this reason, and further because, by the ternie of the pregent con- 
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tract,  the  care a n d  custody of the property was left with plaintiff, if i t  is  
established t h a t  plaintiff has  failed to fu r ther  per form t h e  executory 
features  of th i s  agreement, the  burden would be on  plaintiff to show 
t h a t  the s teamer mas destroyed b y  fire and  t h a t  the  plaintiff and  i t s  
agents were i n  the exercise of proper  care a t  the time. 

F o r  the  reasons heretofore given, the  judgmcnt of nonsuit mus t  be set 
aside a n d  a new t r ia l  had. 

New trial. 

Cited: Wawen c. Dail, 170 S .C .  411; Stagy v. Land C'o., 171 N.C. 
597 ; Ball v. XcCormack, 172 N.C. 681 ; Burch v. Bush. 181 X.C. 128 ; 
Highway Corn. 1 . .  Rnnd, 195 N.C. 804. 

USITED LUMBER COMPANY v. H. B. PEARCE. 

(Filed 7 October. 1914.) 

1. Tax ~cecPs-Reritati~ns-I~~te~pretation-~~~loi" of Title. 
I t  is unnecessary that a tax deed to lands made by the sheriff should 

recite in  specific words that the lands were sold for taxes to constitute 
color of title for the purchaser in possession. when it  is perfectly apparent 
from its contest and easily inferred from language used that the lands 
were thus sold; and it  is held to be suffkient that the deed describes the 
lands, recites the date of M e ,  that it had not been redeemed. and that 
the holder of the certificate cf purchase has complied with the laws of 
f ie  State necessary to entitle him to a deed for the lands. 

2. Tax Deeds-Descriptions-Identifiration-Parol Evidence. 
A sheriff's deed to land sold for taxes recites: "The follov7ing described 

real estate n-as sold, towit. a tract of 166 acres of land lying in S. Town- 
ship, adjoining J, W. V., deceased, J. R., and others, being a part of the 
lands belonging to the estate of W. J. B., deceased." Held, the descdp- 
tion was sufficiently definite to admit of parol evidence of identification of 
the lands; and fcrther, i t  was also competent to show by par01 whether 
J. J. R. and W. J. B. are  identical. 

3. Equity-Cloud rpon Title-Tax Deeds-"Color" of Title-Payment of 
Taxes-Burden of Proof. 

In  an action brought to r e m o ~ e  a tax deed as a cloud upon title to lands. 
the defendant a s  purchaser under such deed being in possesssion, it i s  
necessary for  the plaintiff to prore that the taxes npon the land for which 
i t  had been sold had been paid by him, as  :ls his own paper title. 
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(589) APPEAL by defendant from Peebles, J., at  February Term, 1914, 
of JOHNSTON. 

This i s  a civil action brought to declare a certain deed hereinafter set 
out void and as a cloud upon the plaintiff's title. LTpo11 motion of the 
plaintiff, his IIolior, upon the allegations contained in the pleadings, 
adjudged "that said sheriff's deed is void, but that  i t  constitutes a cloud 
upon the plaintiff's title, and to this end this judgment i s  ordered to be 
recorded in the registry of Johnston County as a cancellation of said 
sheriff's deed." The deed referred to is as follows: 

Whereas, a t  a sale of real estate made in  the county aforesaid, on 5 
May, 1902, the following described real estate was sold, to-wit : d tract 
of 166 :!cres of land lying in Selma Township, adjoining the lands of 
J. W. Tick (deceased), Jackson Raines, and others, being part  of the 
lands belonging to the estate of W. J. Barrow, deceased; and whereas 
the same not having been redeemed from such sale, and it appearing 
that  the holder of the certificate of purchase of said real estate has com- 
plied with the law of Kor th  Carolina. necessary to entitle him to a deed 
for said real estate: SOT, therefore, k n o ~  r e  tha t  I, J. T. Ellington, 
sheriff of said county of Johnston, in consideration of the premises and 
by virtue of the statutes of North Carolina in  such case provided, do 
llereby grant and convey unto H. B. Pearce, his heirs and assigns for- 
e ~ e r ,  the said real estate hereinbefore described, subject, however, to any 
redemption provided by law. 

Giren under my hand and seal, this 3 September, 1903. 
J. T. ELLINGTOK, 

Sizerif. [SEAL] 

The defendant appealed from the judgment rendered. 

(590) L. H.  Allrecl icnd P. II. 111.ooizs for p la in f i , f .  
J .  D. Pa, X.er, &lbel l  & Il'ard for defendnnt .  

I~ROMT, J. 1. I t  is admitted i n  the pleadings that  J. J. Barrow was 
the owner and seized in fee simple of the land in  controversy a t  the time 
it was sold for nonpayment of taxes. Wllether J .  J. Earrow and TT. J. 
Barrow are identical does not appear, and i t  may be a matter open to 
explanation by par01 evidence. 

It is further alleged in  the aasn-el- that  the defendant purchased the 
lands a t  the sheriff's sale for taxes on 5 Xay,  1902, and that the defend- 
ant  has since been in actual possession of the same continuously to the 
present time, claiming the same under the said deed. His  Honor held + 
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that the deed was not color of title and that it IT-as 1-oid on its face. I n  
this ruling we think the learned judge was in error. h tax deed r ~ g u l a r  
upon its face is color of title, when describing the land with sufficient 
certainty. Greenlenf v. Bartlett, 146 3. C., 496. 

Color of title, as has often been said, is that which purports on its face 
to be a good title, but in fact is not. I t  is a m-riting upon its face 
professing to pass title, but which does not do it, either from want of 
title in the person making it or the defective mode of conveyance that is 
used. I t  must not be plainly and obviously defective, so much so that 
no man of ordinary capacity should be misled by it. Tate 72. Soutlzard, 
10 N. C., 119; Smith c. Proctor, 139 N. C., 323. 

The Supreme Court in the case of Greenleaf v. Bartletl, supra, after 
citing Neal v. Nelson, 117 N.  C., 393, approves this language: 

"These authorities, and many others which might be added, show that 
the trend of judicial opinion is towards the reasonable view that a pur- 
chaser that has paid the price for which he bought, whether from a pub- 
lic officer at  auction sale or from an individual contractor, if he is in the 
occupation of the land bought, holds it adversely to all the world under 
any x~rit ing that describes the land and defines thp nature of his claim." 

The deed in question is: not so obaiously void on its face that a person 
of ordinary intelligence would discern that it passed no title. I t  
is true that i t  fails to recite in specific words that the lands were (591) 
sold for taxes, but that is perfectly apparent from its context and 
is easily inferred from the language used. I t  describes the land, recites 
the date of sale, that the same has not been redeemed, and that the holder 
of certificate of purchase has complied with the l a m  of the State neces- 
eary to entitle him to a deed for the land. These recitals indicate plainly 
that the lands were sold for the taxes and that the purpose of the deed 
by the sheriff i s  to convey the title to the purchaser. 

2. I t  is contended that the description is not sufficiently definite and 
that, therefore, the deed is void. We think the description is amply 
sufficient to allow the introduction of parol evidence for the purpose of 
identifying the land. Many cases have been before the courts where it 
has been necessary to decide upon the sufficiency of a description con- 
tained in a written instrument to admit of extrinsic evidence to locate 
the land. They are too numerous to review. A very full discussion of 
the subject by the learned Chief Just ice Smith is to be found in Pa~mer 
2). Bnfts, 53 N. C., 387. I11 that case the description in the paper-writing 
mas, ''93 acres, more or less, it being the interest in t ~ o  shares adjoining 
the lands of James Barnes, Eli  Robbins, and oth~rs." See, also, X o o r e  

?;. Fozde, 139 5. C., 51, and cases cited. 
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3. The  learned judge overlooked the statutory requirement, or else 
failed to give force and effect to it, that  as a condition precedent to 
contesting the title carried by a sheriff's deed, the contestant must show 
that  the taxes ha re  been paid, as re11 as make out the prima facie title 
i n  himself. The  latter requirement is  fulfilled only when the plaintiff 
connects itself by proof with the title of J. J. Barrow, who, i t  is  ad- 
mitted, omned the land. When his Honor rendered judgment upon the 
pleadings and declared the defendant's tax deed void, he relieved the 
plaintiff of the necessity of proving that the taxes upon the land, for 
which i t  was sold, have been paid. 

I t  i s  true that  this Court has decided in Beck v. l l f e ~ o n y ,  135 N.  C., 
533, that i n  an  action to set aside a tax deed as a cloud on title i t  is not 

necessary that the conlplaint allege that  all the taxes had been 
(592) paid, but that  case expressly decides that  evidence of that fact 

must be introduced on the trial. 
I n  Xoorp  21. Byrcl, 118 N. C.. 688, it  is said:  "Since the statute makes 

the sheriff'3 tax deed prima facie evidence of title, the purchaser, as 
plaintiff in ejectment, is entitled to recorer upon proof of the tax  deed 
conveying the land, if the defendant introduced no evidence of his title 
and of his haring paid the taxes for which the land was sold. 

I n  ~VciVilZan 2 , .  Hogrrn, 129 S. C., 314, it is again held that, before 
successfully contesting a title under a tax deed, the contestant must 
prore that he has paid the taxes for which the land was sold. See, also, 
XllcA1-crir 1 . .  Boyd,  1 G5 N. C., 478. 

Fo r  the reasons given, we think his Honor erred in  rendering judg- 
ment upon the pleadings. The judgment is set aside and the cause 
remanded. to he proceeded with In accordance v i t h  this opinion. 

Rerersed. 

J. 11. HILL v. ATIASTI IC  COAST LINE RAILROAD COMPANY. 

(Filed 23 September, 1914.) 

1. ltailroails-Motor Cars-Signals-Crossings-Negligence-Rule of Pru- 
dent Man-Questions for Jury. 

It is required of a r:~ilmad company that its rolling equipment, in this 
case a motor car, traveling upon its tracks. shall gire such sigilak while 
npproaching a public crossing as will be reasonably sufficient for the pur- 
pose of warning those who intend to cross of their danger. or such as a 
man of ordinary prudence IT-onld in the exercise of reasonable care con- 
sidcr proper under the circumstrrnces of ~ a c h  case. 
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2. Same-Lights at Sight-Deaf Persons-Look and Listen--Trials-Evi- 
clenccProximate Cause-Questions for Jury. 

Where a deaf person has been injured ~~-11ile attempting to crosp a rail- 
road track a t  night, by a motor car of the railroad company traveling 
thereon. without a light. bell. or whistle, and there is evidence that he 
looked and listened before entering upon the track; that the defenddnt's 
employees on the car shouted to him to warn him of the danger: that 
had his hearing been n ~ r m a l  he would have become alware of the approach- 
ing c a r ;  and alqo conflicting evidence of the speed of tlhe car, and of its 
haring been slowed by the defenddnt's employees as much as  posbible in 
their endeavor to prevent the injury, the issue as to the defendant's 
negligence is  properly su~bmitted to the jury luncler an instruction that the 
failure of the defendant to have a light on the car was evidence of negli- 
gence, which was actionable if i t  proximately caused the injury com- 
plained of. Edzcards 2;. R. R., 132 N. C.. 99, cited and distinguished. 

3. Railroatl--Trials-Lights at NighLSegligence-Ccmtributory Negli- 

The negligence of the employees on a train ar motor ca r  of a railroad 
cornpanr running a t  night without a light, on its railroad traeli, is not 
such continuing negligence as  will deprive the defendant, in an action for 

- 
damagec for a personal injury, of the defense of contributory negligence 
on the plaintiff's part. The charge of the court in this case is approveil. 
iStaiile?/ c. R. R., 120 N. C., 514, is orerruled on this point. 

APPEAL by defendant from Bond, J., at June Term, 1914, of (593) 
WILSON. 

Plaintiff, ~ h i l e  ~ a l k i n g  over a public crossing in the town of Lucama, 
N. C.. was struck by a motor car of defendant moving along its track, 
and ~eriously injured. There mas evidgnce for plaintiff that the speed 
of the car mas 25 miles an hour, and also evidence for defendant that 
i t  had been running at the rate of 10 miles an hour, but that the speed 
at  the time it hit the plaintiff had been reduced to 5 miles an hour. 
Plaintiff's e~idence tended to show that on a dark and cloudy night, 18 
September, 1912, he JTas using the public crossing in going for some 
milk; that when he approached the tracks of defendant lie looked and 
listened for cars and trains, and seeing none, he continued on his journey; 
that it was T7ery dark and cloudy and he could not see the car, and being 
sonlevhat deaf, he could not hear it coming; the servants of defendant 
in charge of the car gave no signal by bell or whistle, and there was no 
light on the car. I t  was a motor car that struck him and was running 
25 miles an hour. 

Defendant's evidence tended to show that the noise of the moving car 
could easily hare been heard by the plaintiff, if he had not been 
deaf, and that it was not dark enough, at the time, to prevent (594) 
him seeing the car in time to get off the track, pro\-ided he had 



I N  THE SUPREME COURT. El66 

looked, as he says he had. I t  was admitted that there was no light, bell, 
or whistle on the car and no signal by the use of either of them was 
given. The men on the car halloed a t  plaintiff very loudly in  time for 
him to avoid the truck, but he did not hear them, being deaf, and walked 
upon the track and was stricken by the car. That everything was done 
to  stop the car after they first saw him, without success, as he was too 
near at  the time, but the speed was lowered to 5 miles per hour. 

The court charged the jury fully as to the rights of the respective 
parties, stating to the jury that it was the duty of the defendant, in 
approaching the crossing with its engines and cars, being a public one, 
to give signals to those using the same, and a failure to do so, if the 
proximate cause of the injury, would be actionable negligence, in the 
absence of plaintiff's contributory negligence. That i t  was the duty of 
the plaintiff to have looked and listened for approaching trains and cars, 
when crossing the tracks and before going thereon, and a failure to do so, 
if it proximately caused the injury, would be contributory negligence. 

No serious exception was taken to the general charge of the court upon 
the law of negligence and contributory negligence as applicable to the 
facts, but defendant asks for a' reversal of the verdict and judgment 
because the court virtually told the jury that, notwithstanding the noise 
of the car might have been heard by a man not deaf, or that the persons 
on the car called or shouted to the plaintiff to stop in time to have pre- 
vented the accident if he had not been deaf and could have heard, it was 
the duty of defendant to have had a light on the car moving on its track 
a t  night, if plaintiff would have seen i t  and thereby escaped the injury, 
and the failure to have it, under such circumstances, was negligence, the 
law requiring the plaintiff and other pedestrians using the crossing to 
look and listen for trains, but that this would not be so if plaintiff could 
have seen the car by looking, and failed to do so. 

(595) W. A. Finch and H. G. Connor, Jr., f o r  plaintiff. 
F. 8. SpruilC for defendant. 

WALKER, J. I t  was not denied that plaintiff was deaf and could not 
hear the noise of the moving car. The object of the law in requiring a 
signal is to give due warning of the approach of trains, and such signal 
should be given as will be reasonably sufficient to secure that end; or, to 
put it another way, such a signal as a man of ordinary prudence, in the 
exercise of reasonable care, would consider a proper one for that purpose, 
under the particular circumstances of each case. I t  is true, we said in 
Edwards v. R. R., 132 N. C., 99, that an instruction of the court that a 
signal must be given by bell and whistle was erroneous, as the special 
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circumstances might not call for both, but i t  should be left to the judg- 
ment of the engineer, while exercising ordinary care, in  each case. The 
ring of a bell might sometimes be more effective, as a warning to travelers 
and pedestrians on the crossing, than the blow of a whistle, and vice 
versu. We also there said: "It must be left to the jury to decide, under 
proper instructions from the court as to the law, what is a proper signal 
in any given case." But in the Edwards case we were speaking with 
reference to its special and peculiar facts, and of signals by bell or 
whistle, or both, from a train running in the daytime, when a headlight 
would be of little or no avail. The same cannot reasonably be said of 
the signal required by night, except in a general way. When a fast- 
moving engine or motor car is nearing a crossing in the night, common 
prudence requires that there should be some signal by light, so that the 
person using the crossing, who is required to look, may see the approach- 
ing engine or car, and for this reason engines are furnished with head- 
lights. The user of the crossing is entitled to have it, so that he may 
exercide both senses, sight and hearing, which are given for his protec- 
tion, and which the law requires him to employ for his own safety. And 
this Court has so held heretofore in Purnell v. R. R., 122 N. C., 832. 
There were two dissenting opinions in that case, one by Chief Justice 
Fairclofh and the other by Justice Clark, now Chief Justice; but 
neither was based upon any supposed error in the opinion of the (596) 
Court upon the question of defendant's negligence, but both 
related to the second issue, as to contributory negligence. We understand 
from the tenor of the dissenting opinions that both judges concurred 
with the majority opinion on the question as to the duty to give a signal 
by light when moving trains in the nighttime. That case is in harmony 
with Lloyd v. R. R., 118 N. C., 1010; Stanley c.  R. R., 120 N. C., 514; 
M e s i c  1 ' .  R. R., ibid., 489. I n  the Lloyd case the Court said: "It was 
negligence on the part of the defendant to run its engine after night, 
rear in front, without such a light, for two reasons: first, because by its 
aid the intestate might possibly have been seen in time to stop the train 
and avert the accident; and, secondly, because every person who used the 
track as a footway, under the implied liceme of the defendant, had 
reasonable ground to expect that such care would be exercised and to feel 
secure in acting upon that supposition." So in  Stanley's case the Court 
said: ('He (plaintiff's intestate, while walking on the track) had a right 
to suppose that the company would take care to provide against injuring 
pedestrians on the track by providing proper lights and signals, and to 
feel secure in acting upon that supposition. And if this light was not 
furnished (and there was testimony going to show that i t  was not), the 
company was not only negligent, but its negligence was a continuing one. 
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The jury found that the defendant was guilty of negligence for its failure 
to have a light on the car in front of the engine. On account of that 
failure, the plaintiff's intestate was put off his guard and cut off from 
the opportunity to see his danger." 

I n  Purnell's case and Stanley's case the injured parties were standing 
or walking on the tracks, while in this case the plaintiff, when hurt, was 
on a public crossing, where he had a perfect right to be, and while there 
the defendant should have taken care of him by the ordinary precautions. 

I n  Morrow v. R. R., 147 N. C., at  p. 621, we said: "Its (the defend- 
ant's) failure to have a headlight, so that he (the plaintiff) could see 
the train as i t  approached and clear the track, was negligence as to him." 

And again, at p. 626: "Travelers on a highway which crosses 
(597) a railroad track have the right to use the highway, and are there- 

fore entitled to notice of the approach of trains to the crossing." 
The case of Gerringer v. R. R., 146 N. C., 32, seems to be directly in 

point. I n  that case Justice Brown said, at  page 34: "The evidence that 
the shifting engine was backing up the track towards the crossing, upon 
a dark night, without any light or precautionary signal, and ran over 
and killed plaintiff's intestate and his companion, Craven, is full and 
convincing. The facts of this case disclose a degree of carelessness upon 
the part of the engineer in charge of the shifting engine that is  almost 
criminal, and for the consequences of which the company could not 
rea'sonably expect to escape liability." The Chief Justice said in Thomp- 
son v. R. R., 149 N. C., 155, 157: "The defendant was negligent in 
operating a train at  night without a headlight," citing Willis v. R. R., 
122 N. C., 909. The case of Heavener v. R. R., 141 N. C., 245, applies 
the same rule to facts very similar in principle to those in  this case, 
and approves Stanley's case, supra. I t  is said in the recent case of Allen 
v. R. R., 149 N. C., 258, 260, Justice Brown writing the opinion: "It 
has been repeatedly held by this Court that i t  is negligence in a railroad 
company to back its trains along a place used by the public as a common 
walkway, in  the nighttime, without a light on the end of the backing 
train so as to give warning of its approach." 

We could n iu l t ip l~  the cases supporting the doctrine, but why do so? 
What is the use? T o  sum u p :  The judge charged the jury fully and 
clearly as to  lai in tiff's duty in passing over the crossing to look and to 
listen, and that if he failed to do so and was injured therehy, he could 
not recover, and they should answer the second issue "Yes"; and further, 
that it was the duty of the defendant to have a light a t  night on its car, 
so that i t  could be seen by those using the crossing of its tracks and the 
public street, if by having a light plaintiff would have seen the car and 
aroided injury. There was no light on the car. -2s i t  had no bell or 
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whistle with ~vhich to warn those on the crossing, or about to come upon 
it, of the danger, it stands to reason that the only other feasible signal, 
that is, a light, should have been supplied. The plaintiff could 
not hear, but he could see, and no doubt mould have seen if there (598) 
had been a light. H e  was deprired of one sense, but the other, 
that of sight, was left to him unimpaired, and he had the right to the 
full use of it for his protection, and moreover was required by the law 
to resort to it in the absence of the other. But the use of it for his 
safety mas practically destroyed by defendant's plain omission of duty. 

The jury eridently found, under the evidence and charge, that plaintiff 
looked and could not see the car as it approached, and that he could not 
hear it, because the court instructed the jury that if he saw the car or 
did not look for it, he was guilty of contributory negligence, and they 
answered that issue "No." This being so, it becomes plain that he was 
entitled to the benefit of a light, that he might use his only other avail- 
able sense. that of vision, to better advantage, and save himself from 
injury. A motor car has no special pririlege in this respect which is 
denied to an engine or to a box car. Both can wound and kill. 

While we have referred to Stanley's case and made an extract there- 
from, we do not agree to all that is said therein; as we do not think it 
is  hat is called "continuing negligence" not to hare a headlight on a 
moving engine at  night, in the sense that the failure to have one would 
exclude the defense of contributory negligence and entitle the plaintiff to 
recover, even though he had failed to look and listen before going upon 
the track in the exercise of ordinary care. We have expressly approved 
the court's charge in the present case, because he gave the defendant 
the full benefit of the defense of contributory negligence, and required, 
before the jury could render a verdict in favor of the plaintiff, that they 
should f i ~ d  that he had exercised due care as defined by the lam. 

This disposes of the main exception and the only one upon which 
emphasis was laid. The other instructions excepted to were substantially 
correct, especially so vhen construed in the light of other parts of the 
charge, which must be viewed as a connected whole, and not distrihu- 
tively. 

We find no re~ersible error in the record. 
Ko error. 

Cited: IIome v. R.R., 170 N.C. 656, 653; Dunn v. R.R., 174 X.C. 
2 5 8 ;  Ripbee v. R.R., I 9 0  N.C. 233. 
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(399) 
JIAJOR POWERS v. NORFOLK SOUTHERN RAILROAD COMPANY. 

(Filed 30 September, 1914.) 

1. Railroads-Public Crossings-Signals-Pedestrian Away from Crossings 
-Usages-Segligence-Es~idence-Headlights. 

Where a pedestrian is injured by a railroacl train while n-alking upon 
its track away from a public crossing, evidence is competent tending to 
show that pedestrians habitually used the track at this place; and where 
the evidence further tencls to show the proximity of a crossing rrliere 
signals are required to be giren by the company, and that if they had 
been given 011 the occasion complained of the injury would not hare been 
inflicted, such evidence is competent on the issue of defendant's negli- 
gence, relating to the question of whether the defendant was earefullv 
operating its train and giving the signals required. 

2. Railroads-Headliglits-Negligence Per Se-Statutes--Criminal Law. 
Rnnning a locomotive 011 the main line, at night, without a headlight 

is an indictable offensle (Laws 1909, ch. &6), and hence negligence per se. 

APPEAL by defendant from Fergzison, J., at  January  Term, 1914, of 
CURRITTTCIL 

d y d l e f f  & Simpson,  for p la in t i f f .  
J .  K e n  y o n  W i l s o n  for defendant .  

CLARK, C. J. This is an  action for personal injuries. The plaintiff 
was struck by a train coming from behind him while on the defendant's 
track about 200 yards from Moyock station on the night of 4 February, 
1912. There was a crossing at the station about 200 yards south and 
another about 300 yards north of the place of this occurrence. There 
was a curve between these crossings, and the plaintiff was at the southern 
end of it. He had returned from Sorfolk  on the afternoon train and 
was drinking but not drunk. I t  was cold, snowy, and the wind was 
blowing. The defendant x-as running its freight train around the curre 
some 25 or 30 miles an hour. There was evidence that the train was 

running without a headlight and without bloming the whistle for 
(600) either crossing. The engineer and conductor testified that the 

~rhis t le  was blown and the headlight mas burning. 
The evidence that the track was habitually used by pedestrians was 

competent. McCall  v. 11. R., 129 X. C., 298; H o r d  v. R. R., ib., 306, 
and see citations to these cases in the Anno. Ed . ;  T h o m p s o n  T. R. R., 
149 N. C., 137. 
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There are many exceptions to the charge, but the appeal practically 
depends upon the correctness of the following paragraphs and the refusal 
of the instructions to the contrary: 

"If the plaintiff was on the road of the defendant a t  a place other 
than the crossing, the defendant didn't owe him the duty of sounding 
the whistle at  the crossing, because that requirement is for the protec- 
tion of people who are traveling along the highway, and have as much 
right as the railroad company had to the use of the crossing. They have 
a right to cross the track, and if nothing else appeared, the plaintiff 
would not be entitled to recover. But the plaintiff says that not only 
did they not ring the bell or sound the whistle at the crossing, which if 
sounded would have given him warning, but that i t  had no headlight on 
its engine. 

"(1) If  the defendant was running its train without a headlight it 
was guilty of negligence towards the plaintiff, and if he was injured in 
consequence, if he was exercising the care of a reasonably prudent man, 
the defendant would be responsible for the injury which he sustained 
(2)  ." 

To that part of the charge between the figures (1) and (2) above the 
defendant excepted. 

"But if he could have heard the car or engine of the defendant's train 
approaching him, and remained on the track when he could have gotten 
off of it, he  would not be entitled to recover. That raises the question 
of contributory negligence and damages. 

"But if you fail to find by the greater weight of the evidence that the 
defendant failed to have a headlight, or if the evidence preponderates 
in  favor of the defendant that it had a headlight, an improved pattern, 
which was throwing light along the road in the customary way, and the 
plaintiff did not take heed of the light, and was run over and 
injured, i t  would be an accident, and the plaintiff would not be (601 j 
entitled to recover. The plaintiff argues that if there had been 
a headlight on the train he could have seen, the light. I f  he had seen 
the light, the law presumes that a man walking on the track in normal 
condition would get off the track and the engneer is not requireid to 
slow up his train, thinking that the man would get off the track, unless 
he thinks that the man has failed to notice his triiin; then i t  is his d~xty 
to stop his train if he can. I f  you find that the defendant had its head- 
light burning on the train, which threw the light so that the plaintiff 
might hare seen it if he had been looking, it was his duty to keep a 
lookout and listen, and if he failed to do so, it would not be the negli- 
gence of the defendant and it would be your duty to answer the first 
issue 'No.' 
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" ( 5 )  I f  you should find from the evidence by its greater weight that 
the train was being operated without a headlight, that is negligence, and 
if you should find that as a sequence of that negligence the plaintiff 
received his injury, you ~ o u l d  answer the first issue 'Yes' (6)." 

To that portion of the charge between the figures (5) and (6) above 
the defendant excepted. 

These propositions have been repeatedly before this Court and have 
been well settled. I n  Morrow v. R. R., 147 X. C., 623, i t  was held that 
the failure to give the crossing signals at  a public crossing, while not 
negligence per se when the injury complained of occurred to a pedestrian 
while using the track at  a different place, i t  is evidence of negligence 
and should be submitted to the jury on the question of negligence as to 
rhether  the train was carefully operated a t  the time of the injury or 
whether proper warnings were given in  reasonable time to avoid it. 

Running a train at  night without a headlight is a continuing aegli- 
gence. Lloyd v. R. R., 118 N. C., 1010; Xayes  v. R. R., 119 N. C., 7 5 8 ;  
Mesic v. R. R., 120 N. C., 491, and Willis v. R. R., 122 N. C., 905. 

The Legislature has adopted that rule by making the failure to carry 
a headlight negligence per se. By chapter 446, 1909, 3 Pell's Rev., 2617cc, 

all railroads were required to carry electric headlights upon their 
(602) locomotives on their main line, as this was, and by 3 Pell's Rel-., 

3753a, a violation of that requirement is made a misdemeanor. 
This Court has always held that  any act of a common carrier which is 
a violation of law is negligence p r  se. I t  is true that at  the time of this 
injury, under p r o ~ ~ i s o  ill the statute the d e f e ~ d a n t  could h a ~ e  defended 
an indictment -by  showing that one-half of its engines x-ere thus 
equipped. But this being in a proviso, is a matter of defense, u-hich the 
defendant must allege and prove, even in a criminal case. S. c. Dozms, 
116 N. C., 1067, and cases there cited and in many cases since citing it. 
See Anno. Ed. Still more is it necessary for the defendant in  a civil 
case to prore such defense to rebut its negligence per sc.. The jury  ha^- 
ing found that the defendant did not carry any headliglit, found of 
course that i t  did not carry an electric headlight. The charge, therefore, 
Tl-aq even more favorable to the defendant than he x a s  entitled to. 

The charge beta-een 21) and ( 2 )  required the plaintiff to be in the 
exercise of reasonable care. 

The charge betv~een (5 )  and (6) ,  that  the operation of the engine 
~ ~ i t h o u t  a headlight mas negligence, mas restricted By the judge to the 
first issue and mas necessarily correct. since the act was an  indictable 
offense. The rest of the charge was not objectioliable, and expressly 
instructed the jury that the plaintiff mas guilty of contributory negli- 
gence if he was not exercising reasonable care to n o i d  the injury. 

No error. 
522 
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Cited: McNeill v. R.R., 167 N.C. 395; Barnes v. R.R., 168 N.C. 514, 
515; H o m e  v. R.R., 170 N.C. 651; Parker v. R.R., 181 N.C. 102; Hanes 
2,. Utilities Co., 191 N.C. 21. 

L. H. H0,RKTIIAL v. WESTERN UNION TELEGRAPH COMPANY. 

(Filed 23 Septem~ber, 1914.) 

Telegraphs-Jfental Anguish-Other States-Lex Loci Contractus. 
In an action against a telegraph company to recover damages for 

mental anguish aloae for its negligent failure to transmit to and deliver 
a telegram in another State, and under thc laws of that State a recovery 
for mental anguish may not be had unless accompanied with injury to 
the person or  property, and it appears that the negligence complained of 
occurred wholly in such other State, bhe laws of that State control, and 
a recovery will accordingly be denied by our courts. 

APPEAL by defendant from Ferguson, J., at June Term, 1914, (603) 
of WASHINGTON. 

Action to recover damages for mental anguish arising from a negligent 
delay in transmitting and delivering a telegram delivered by plaintiff's 
brother to defendant in  Norfolk, Va., and addressed to plaintiff at  Ply- 
moutl~, N. C., in the following w o ~ d s :  "T think you had better come at 
once; father very sick." The father lived in Norfolk at  the time the 
telegram was sent. The following admissions were made in the case: 

"1. That there was no negligence whatever committed by the defendant 
or its agents in North Carolina, and that the only negligence clainied by 
the plaintiff was that committed in the State of Virginia. 

"2. That the telegraphic message sued on was delivered to the Western 
Union Telegraph Company in Norfolk, properly addressed to the plain- 
tiff in Plymouth, at 6 :06 p. m. on Saturday, but was not forwarded until 
7 3 9  the following morning, and was received by the agent in Plymouth 
at  7 :20 Sunday morning and by him delivered promptly to the plaintiff. 

"3. That pla'intiff left Plymouth on the Norfolk Southern Railroad, 
being the next train leaving there after he received the telegram sued on, 
and reached Norfolk about 4 p. m. Sunday. 

"4. That plaintiff suffered no physical or pecuniary loss because of 
the failure to get the telegram on Saturday night, but claims mental 
a'nguish only. 

"5 .  That by the law of Virginia no recovery can be had for mental 
anguish unless it is accompanied by physical suffering or pecuniary loss, 
and then the recorery is confined to a penalty of $100. 

523 
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"6. There was a train leaving Plymouth about 1 o'clock at  night for 
Norfolk, due there at 8 :30 a. m. There m s  evidence on the part of tlie 
defendant, uncontradicted, that this train was about two hours late on 

the morning of the death of plaintiff's father." 

(60-1) The 1-erdict of the jury was as follows : 
"1. Did the defendant receive the telegram referred to  in the 

complaint and negligently fail and refuse to transmit and delirer same 
to plaintiff within a reasonable time, ns alleged in tlie complaint? -In- 
swer : Ye*. 

*(2. I f  so, what damages, if any, did the plaintiff sustain by reason of 
such delay in  traas~nissioii and delirery ? Answer : $500. 

"3. Cnder the law of Virginia, can damages for mental anguish, inde- 
p e ~ d e n t  of injury to person or property, be reco~ered against a telegraph 
company for negligence in failing to transmit or d e l i ~ ~ e r  a message, 
nlthough the company is advised of the character of the message? An- 
swer : KO." 

I t  is unnecessary to set out the charge of the court on the question of 
negligence in  Norfolk, Va., i n  the view taken of the case by the Court. 

Judgment for the plaintiff, and appeal by defendant. 

Ward CE Grimes for plaintif. 
George H .  Fenrons, Pruden 4 Pruden, 8. Broton Shepherd, and Alfred 

8. Barnard for defendant. 

Til'M,li~~, J., after stating the facts: I t  was admitted that there was 
no negligence unless it was in  Norfolk, Va., and we may, in the begin- 
ning, concede, for the sake of argument, that there mas evide~~ce of 
negligence t11e1.r. But if defendant mts negligent in handling the mes- 
sage in Norfolk, and the court instructed the jury to confine their inquiry 
to that alleged negligence, as it was admitted there was none e lse~~here ,  
me are of tlie opinion that plaintiff. upon the rerdict and admissions, 
was not entitled to judgment. We are confronted at  the outset with the 
admission that the alleged negligence occurred in Virginia; that  there 
was no negligence in this State, and, further, that a recovery for mental 
anguish is not permitted by the law of Virginia for negligence in not 
transmitting or del i~er ing a telegranz, m~here there is no injury to the 
person or pro pert^: and the law of Virginia is also so found by the ver- 

dict to be, as will appear by the third issue and the answer thereto. 
( 6 0 5 )  We need not consider the recent case of Penn 21. Telegraph Co., 

159 K. C., 306, because the negligeace was alleged therein to 
h a ~ e  taken place in this State, ~ h i l e  here it occurred wholly and esclu- 
sively in the State of Virginia. 



N. C.] FALL TER,M, 1914. 

The very question now presented for our decisioii has recently been 
under consideration in the case of W. U. Telegraph Co. v. Brown, 34 
Sup. Ct. Reporter (U. S.), p. 955. I n  that case it appeared that the 
telegram was sent from South Carolina to Washington, D. C., and the 
negligence occurred in the latter place. I t  was a message announcing 
the death of plaintiff's father, and the action was in tort to recover 
damages for mental anguish arising out of the failure of the company 
to deliver the message in  Washington, D. C. The law of South Carolina 
allows a recovery for mental anguish, but the law of the District of 
Columbia does not. The case there presented was, therefore, the con- 
1-erse of ours, but the same principle must govern both, as neither suit 
was brought in the State where the wrong was committed. With refer- 
ence to the facts as stated in the Brown case, the Court, by Mr. Justice 
HoZmes, said: "It is established as the law of this Court that when a 
person recovers in  one jurisdiction for a tort committed in another, lie 
does so on the ground of an obligation incurred at  the place of the tort 
that accompanies the person of the defendant elsewhere, and that is not 
only the ground, but the measure of the maximum recovery," citing 
Slater v. R. R., 194 U. S., 126; Cuba R. (70. v. Crosby, 222 U. S., 473. 
And again: ('What we said is enough to dispose of the case. But the 
act also is objectionable in its aspect of an attempt to regulate commerce 
among the States. That is, as construed, i t  attempts to determine the 
conduct required of the telegraph company in transmitting a message 
from one State to another or to this District, by determining the conse- 
quences of not pursuing such conduct, and in that way encounters W. LT. 
Telegraph Co. v. Pendleton, 122 U. S., 347, a decision in no way quali- 
fied by W. U.  Telegraph Co. v. Commercial Mi11 Go., 218 U. S., 406." 

I n  Cuba R. Oo. v. Croshy, supra, the Court, by the same justice, said: 
"When an action is brought upon a cause arising outside of the 
jurisdiction, i t  always should be borne in mind that the duty of (606) 
the Court is not to administer its notion of justice, but to enforce 
an obligation that has been created by a different l a r .  Slater v. Mexi- 
can N a f .  R. Co., 194 U. S., 120. The law of the forum is material only 
as setting a limit of policy beyond which such obligation will not be 
enforced there. With very rare exceptions, the lialoilities of parties to 
each other are fixed by the law of the territorial jurisdiction within 
which the wrong is done and the parties are at  the time of doing it. 
American Banana Co. v. United Fruit go., 213 U. S., 347. See Bean 
v. Mowis, 221 U. S., 485, 486, 487. That and that alone is the founda- 
tion of their rights." The same doctrine is stated in Jaggard on Torts 
(R. S.), p. 102, where i t  is said that "The wrongfulness of the act or 
conduct complained of as a cause of action in tort is determined by the 

525 
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Zez loci, and not by the l e z  fori,  and the same is true as to contracts, the 
validity of the cause of action depending upon the law of the place 
where the agreement was made, at  least where the breach occurs wholly 
in  that  place." 

I t  is needless for us to discuss, in this case, how it would be if the 
breach of the contract, which was made in Virginia, had occurred here, 
or. the neglipcnce in dcl i~~er ing the telegram had been committed here. 
See Penn ' s  case, szcpm. I t  is quite sufficient to decide that, as the breach 
of the contract and the negligence or breach of duty took place wholly 
in Virginia, the plaintiff can have no cause of action in the courts of 
this State, unless it is given to him by the law of Virginia, which is 
negatired both by the admission of facts and by the verdict. I n  C'ubn R. 
Co. u. C'rosby, s u p m ,  the Court states strongly the ~ ~ i e w  of the law upon 
this subject, 77-hich denies a cause of action to plaintiff, as follows: "We 
repeat that the only justification for allo~ving a party to recover when 
the cause of action arose in  another civil i~ed iurisdiction is a well found- 
ed belief that  i t  was a cause of action in  that  place. The right to  recover 
stands upon that as its necessary foundation. I t  is part of the plaintiff's 

case, and if there is reason for doubt, he must allege and prove it." 
(607) Minor's Conflict of L a m ,  pp. 479, 480, 481, thus states the 

principle gorerning this case: "The  lax^ of the situs of a tort is, 
of course, the 'proper law' to govern the liabilities and rights arising 
therefrom. I f  not liable by the kez loci delicti ,  the general rule is that 
the defendant ~ 1 3 1  not he liable elsewhere. I f  liable by that law, he mill 
usually be held liable wherever the question arises to the same extent 
as if he were sued in the locus clelicli itself. But as in  other cases, there 
are occasions upon which the foreign l e z  loci delicti  will not be enforced 
in the courts of the forum. These are in the main the same exceptional 
cases which npply to the operation of any proper foreign law. As 
applied to torts, they niay be said to consist of (1) those cases ~vhere 
the 'proper lax '  is i n  \direct contrarention of the law or policy of the 
forum; ( 2 )  where the remedy prescribed for the tort by the lex loci 
delicti  is penal in character; and ( 3 )  statutory torts, where the statute, 
i n  creating the liability, at  the same time creates a mode of redress 
peculiar to that State, by which aione the wrong is to be remedied. I t  
is not always easy to ascertain the situs of a tort, the locus del ic t i ,  which 
is to furnish 'the proper la>? of the case. I f  the whole injnry is caused 
by one single act, or by sewral acts, all of which occur in  the same 
jurisdiction, there is no trouble usually in locating the tort, as having 
its situs at  the place where the injury occurs. But  if the tort is conl- 
mitted upon the high seas, or if the cause of the injury arises partly in 
one State and partly in  another, there is more difficulty." 
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I f  we apply  these principles t o  the  facts  a s  admit ted a n d  stated in the  
rerdict  ( th i rd  issue), the conclusion cannot  be avoided t h a t  the  court  
e r red  i n  not g ran t ing  the nonsuit. W e  therefore sustain t h e  first a n d  
t h i r d  assignments of error, a n d  with direction t h a t  the action be dis- 
missed. 

Reversed. 

THE AMERICAN EXCHANGE NATIONA4L BANK V. 
(608) 

R. R. SEAGROVES. 

(Filed 30 September, 1914.) 

1. Bills and Notes-Antecedent Debt--Transferee for Value. 
The transfer of a negotiable note by the holder to hie creditor before 

maturity for  an antecedent debt constitutes tfhe transferee a holder for 
valne. Revisal, see. 2173. 

2. Same-Evidence-Trials-Instructions-Courts-Expression of Opinion 
-Statutes. 

Where a negotiable note held by a debtor ,bank has been transferred 
before maturity to i t s  creditor bank, and there is evidence that a t  the 
time the former owed to the latter a larger sum of money than the 
amount of the note, and that the  note was transferred a s  an extinguish- 
ment of tthe debt pro tanto, and in an action upon this note, i t  is  intro- 
duced in evidence showing a n  indorsement on the back, made by the 
plaintiff, "For eolle~tion account," i t  is for  the jury to  find, under the 
conflicting evidence, whether the plaintiff received the note in  part pay- 
ment of the debt or for collection only, and an instruction by the judge 
that there is no evidence that  tihe plaintiff paid value, and bhat i t  was its 
duty to appear and explain the transaction, is  an expression of opinion 
fonbidden by the statute. 

3. Bills and Xotes-Due Course-Presumptions-FYraud-Pleadings-Bur- 
den of Proof-Statutes. 

To rebut the presumption that every holder of a negotiable instrument, 
acquired before maturity, is one in due course, i t  is necessary for the 
defendant in an action thereon to allege fraud, and when properly pleaded, 
the burden is  upon the plaintiff to show the Bona fldes of the transaction 
(Revisal, sees. 2208, 2201) ; but in this case it  is held that fraud has been 
insufficiently pleaded, the allegation being that  the maker was induced to 
sign through the representations or promises of another and for accommo- 
dation, wibhmt in any manner connecting the plaintiff, who acquired for  
valne and before maturity, with the transactions alleged 

APPEAL by plaintiff f rom Peebles, J., a t  May Term, 1914, of CHAT- 
HAM. 



I N  T H E  SUPREME COURT. [I66 

(609) H. A. London & Son for plaintif. 
R. H. Hayes and F. W. Bynum for defendant. 

CLARK, C. J. This is an action on a negotiable instrument under seal 
for $1,000, executed by defendant on 1 January, 1908, payable four years 
after date to the National Bank of Lillington, N. C., and indorsed by 
said bank to the plaintiff before maturity. The defendant in his answer 
denied the execution of this note, but admitted that he executed a note 
for that amount to the National Bank of Lillington in 1907 upon certain 
representations made to him by S. A. Salmon and for the accommoda- 
tion of said Salmon. The defendant testified on the trial that he exe- 
cuted the note sued on and over the objection of the plaintiff testified 
that he did so on certain representations made to him by F. M. Nelson, 
president of the Lillington bank. Nelson in his deposition testified that 
the plaintiff knew nothing of the alleged transactions or conversations 
between Salmon and the ,defendant, and that the note in suit was given 
in renewal of the first note. 

The exception most strenuously argued is that the court charged, 
"There is no evidence at all that the plaintiff paid anything of personal 
value for that note. I f  he did, it was knowledge peculiarly within his 
own breast, and i t  was his business to come here and tell you about it. 
Nelson never said the bank paid anything for it. H e  never said the bank 
credited his account with the amount of that note." I n  the deposition of 
Nelson he stateid that the consideration for the transfer of this note to 
the plaintiff was an indebtedness of the National Bank of Lillington to 
The American Exchange National Bank; that at that time the Lillington 
bank owed the plaintiff about $5,000. 

Revisal, 2173, provides: "An antecedent or preexisting debt constitutes 
value." The indebtedness of the bank of Lillington, as above testified, to 
the plaintiff was value or consideration for the transfer of the note in 
suit. Smalhws v. Hotel Co., 162 N. C., 352, and cases there cited. I t  is 
true that there was in evidence the indorsement on the back of the note, 

"For collection account, American Exchange National Bank, 
(610) N. Y. W. H. Bennett, Cashier." This was evidence for the jury 

to consider as to whether there was a boma Me transfer of the 
note for value or not, upon which the jury could pass, but did not 
authorize the judge to charge, as above set out, that there was "no evi- 
dence of any consideration or thing of value for the transfer of the note 
to the plaintiff," and this instruction was a clear expression of opinion 
upon the evidence. 

Besides, every holder is deemed 1..;rna facie to be a holder in due 
course. Revisal, 2208, 2201. I t  is true that when fraud is pleaded the 
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WISE v. TEXAS Co. 

burden is on the holder to prove that he is holder in due course. Revisal, 
2208. But the defendant neither in his answer nor in  his amended 
answer averred any fraud or false representation by Nelson or any one 
else in connection with the execution of the note sued on, but merely 
averred that he was induced to sign the first note in  1907 by the repre- 
sentations or promises of Salmon, who diqd several months before the 
second note was executed. Indeed, the answer denied the execution of 
the second note, though the defendant admitted i t  on the trial. Fraud 
must always be pleaded. I n  Beaman v. Ward, 132 N. C., 71, the Court 
states that fraud must not only be pleaded, but "the pleader must allege 
the facts constituting the fraud." 

I t  may be that upon another trial the jury may find that the plaintiff 
did not take the note for vahe  and without notice; but for the error 
above set out there must be a 

New trial. 

Cited: Colt v. Kimball, 190 N.C. 171; Building & Loan, Asso. v. 
Swu.im, 198 N.C. 16;  G~i9.q~ v. Grigp, 213 N.C. 626. 

C.  E. WISE & BRO. v. TRE TEXAS COlMPANY. 

(Filed 30 September, 1914.) 

Vendor and Purchaser-Principal and AgenLContracts - Ratification - 
Knowledge-F'raud-Trials-Evidence-Nonsuit. 

For the nnawthorized acts of an agent to bind his principal by ratifica- 
tion, it' must appear that the principal acted with kno'wledge of the facts 
alnd circumstances in respect thereto, and where the person dealing with 
the agent is aware of tlhe fact that he has exceeded his authority, and 
depends npon the agent's sbatement that his principal may act favorably 
thereon, the burden is upon such third person to show the matters neces- 
sary to bind the principal by his ratification of the agent's unauthorized 
act. Tlhus where an agent for the sale of gasoline entered into a contract 
with the purchaser to supply him at the former price after the market 
had greatly advanced, by antedating the contract, and tihe purchaser was 
xware of the fact that, at  that time, the agent was not only unauthorized 
to sell the gasoline at the price named, but had !been forbidden to do so, 
and, notwithstanding, relied upon the assertions of the agent that "he 
would try to get the cmtract through," the f a d  alone that the seller 
shipped out a part of the gasoline at the price specified, being deceived 
and imposed upon by the date appearing in the contract, is not evidence 
sufficient of his confirmation of the contract, and the burden osf proof 
being upon the purchaser in hi8 action to enforce delivery of bhe balance 
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of the gasoline, at the price named, a jud,ment of nonsuit should be 
rendered. 

(611) APPEAL by defendants from Ferguson, J., at Spring Term, 
1914, of DARE. 

This action was brought to recover $1,500 as damages for an  alleged 
breach of contract to sell and deliver to the plaintiffs a t  Norfolk, Va., 
f. o. b., 350 barrels of motor gasoline, the balance of the entire lot of 
500 barrels called for by the original contract. I t  is allegdd that the 
contract was made through one C. C. Clark, agent of the defendants, 
and the price was 8y2 cents per gallon. Defendants refused to ship the 
oil, and deny that any such contract was ever made. Plaintiffs put in 
evidence a written contract, signed by them and C. C. Clark, salesman, 
dated 19 August, 1911. I t  appears that this contract was not really 
made on the day of its date, but in the latter part of October, 1911, and 
dated back to 19 August, 1911, for the reason that the agent of defend- 
ants, C. C. Clark, had been forbidden by them to make any contracts 
after 19 August, 1911, for the sale of gasoline at  8% cents per gallon, 
the price of gasoline having advanced rapidly at the time the paper was 
signed in October and was still advancing, the price in October being 
9% cents per gallon. The contract was as follows: 

(612 > T H E  TEXAS COlMP14NY 

Ship to C. E. Wise & Bro., Stumpy Point. 
. . . .  ........................................................ When ship : As required. Route ..-. 

Freight allowance to ......................................................... Terms, 30 days. 
500 ba'rrels motor gasoline @ 8% cents, f. o. b. Norfolk. 

I n  purchasing the above quantity i t  is the intention of the purchaser 
to cover his entire requirements for one year from date. I f ,  however, 
purchaser shall be unable to use the entire quantity during the period 
indicated, the seller may cancel unused balance or extend period of 
delivery. 

C. C. CLARK, 
Accepted : Xal esmarz. 

C. E. WISE & BRO., 
Purchasers. 

Clark inclosed the contract to plaintiffs in a letter suggesting that they 
remit some money to keep the company in  better humor. 

E. F. Wise testified in  par t :  "We had a contract with the Texas Com- 
pany about some oil. (The contract is in writing, and it is shown wit- 
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ness; i t  is signed by 'C. E. Wise & Brother.') I did i t ;  the name 'C. C. 
Clark, salesman,' was written by C. C. Clark; I know him; I saw him 
here to-day; he is here. I had dealings with him, buying oil from him, 
etc. I went over to the Texas office; I have been dealing with the Texas 
Company, through Mr. Clark, nearly a year. I know where the Texas 
Company's office is in Elizabeth City. Mr. C. C. Clark is in that office, 
acting for the company; he is the man who signed this paper, and was 
in the office of the Texas Oil Company in Elizabeth City when he signed 
the contract. We went to see him some time toward the latter part of 
October, 1911; Mr. Clark was in the office." 

Q. What was said by you and him about entering into this contract 
at  that time ? A. H e  said that the company had quit accepting contracts 
after the 19th of August. 

Q. What else? A. He  said that by dating i t  back, he thought (613) 
that the company might accept it. He  filled out the contract and 
signed and passed it to me and I signed it. 

Q. What did you and he agree to do about i t ?  A. H e  said that he 
was not positive that it would go through, but that he would send i t  to 
the Norfolk office and find out, and if i t  was accepted there i t  was all 
right. 

Q. Anything else said? A. No, sir. I left and went home and he 
signed the contract; he sent a letter with it, and I have i t  with me. I t  
was about a week after Clark signed the contract before I received the 
contract through mail. . . . After looking a t  the l e t t e~s  and so on, I am 
willing to withdraw the statement positively that it was in November. 
I t  was in the latter part of October. I was in Elizabeth City when I 
made this arrangement with Clark. I didn't date i t  back to August 
19th; I haren't anything to do with that part of it. 

Q. Didn't he tell you that he could not make the contract unless he 
dated i t  back? A. He  told me that;  yes, sir; but I didn't have anything 
to do with that part of it. Mr. Clark didn't tell me that he could make 
the contract; he said that the conlpany had notified him not to accept 
any more contracts, but that was his own business and not mine. He  
then said he would send it to  the office; I don't know whether oil had 
gone up at that time as much as a cent; it was worth 9 or 9% cents; he 
told me he would rather we sign a contract; that several others had 
signed it, and he would rather we would. I stated when I was on the 
stand before as follows: "Q. Why did he say he wanted it dated back 
to August 19th? A. Because that was the time the time expired for 
accepting contracts; the company would not accept any more after that 
date." That was my answer; as a matter of fact, he didn't tell me that 
the company would not accept any more. 
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Q. You did testify to that before? A. I testified to that, but he must 
have known it by accepting it. He told me that the company would not 
accept any more after that date; he stated that he was not sure he could 
get i t  through, but that he would send it to the Norfolk office and see 

if he could get it accepted. When I got this contract, Mr. Clark 
(614) told me he had instructions from the company not to take the 

contract, and it was dated back so that the company would fur- 
nish the oil. H e  told me the oil was going up, and that he received a 
wire not to make any more contracts at that price, and the only way he 
could make the contract was to date it back, and I agreed to take it 
with that understanding; that proposal was made to me by him. 

Q. Wasn't that a fact? A. Yes, sir;  most of it was. He  told me 
that the company had refused to accept the contract; he made the pro- 
posal to me to get this contract through; he presented the contract to 
me and said that the company had notified him not to take any more 
contracts, but that he thought he could get it through. I said to him, if 
he could get it through I would take the risk of the oil going up or down. 

The following is a part of the testimony of E. F. Wise, one of the 
plaintiffs, on a former trial of this case at July  Term, 1913: 

Q. Then, did you get this under the contract? A. I t  must have been 
SO. 

&. Then your contract was made before October 14th, wasn't i t ?  A. I 
don't think so. 

Q. Will you explain to the court and jury how you got that 8% cents 
October 14th, if i t  wasn't under the contract? 8. I don't know the 
exact date our contract mas signed; I judged it to be in Roven~be~.  

Q. I am asking you to state whether or not this mas under the con- 
tract? A. I t  must have been under the contract. 

Q. Then, according to that, the contract was made before October 
I4th? A. Yes, sir. 

Q. When you got this contract, ;Mr. Clark told you that he had 
instructions from the company not to make the contract, didn't he; and 
you had i t  dated back so that the company mould furnish the oil? A. Yes, 
sir;  he dated it back and told me about it. H e  told me that oil was going 
up and he had received a wire not to make any more contracts at that 
price, and that the only msy.he could make the contract was to date it 

back, and I agreed to take it with that understanding. 

(615) Q. When he agreed to that, then he signed the paper? A. I 
signed it and he signed i t  also. 

Q. So, then, at  the time the contract was made, oil had gone up how 
much? -4. I t  seems to me it mas about 9 cents. 

532 
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Q. And the only way he could get that to you was to date the con- 
tract back? (Plaintiffs object; objection overruled, and the plaintiffs 
except.) A. That was the only way to get i t  through, so he said. 

The defendant alleged and offered evidence to show that C. C. Clark 
had no authority to make the contract, but had been forbidden to do SO, 

and that they would not hare shipped any oil to plaintiffs under the 
terms of the paper had it been known at the time that the contract had 
been antedated in order to deceive them and produce the impression upon 
them, which was done, that the contract was correctly dated and they 
were bound to ship the oil, as i t  was not forbidden by the special instruc- 
tions given to Clark by the defendant. 

On this part of the case, and with reference to the orders for oil sent 
in by plaintiffs, W. Thompson testified: "On 14 October, 1911, an 
invoice was sent to us, showing a delivery to C. E. Wise & Bro. at  8% 
cents a gallon, which was 1 cent lower than prices m-ere at  that time; 
it was not in accordance with our prices; it n-as sent in  for approval, 
but was not approved, and I refused to approve it and held the invoice 
up and would not allow them to enter it on our books, and I asked Mr. 
Clark why he had done so. He said he had a contract with C. E. Wise; 
I said, 'We have no record of it'; he said, 'It ought to have been sent 
to YOU.' A short time a'fter that he sent what purported to be a contract 
i n ;  when i t  came i t  bore date of '19 August, 1911.' I took the contract 
in faith that it was made on the date shown. I first learned last term 
of court about its being dated back by hearing the testimony of Mr. 
Wise on the stand. Oil was worth, when the contract was sent in by 
Mr. Clark, 9v2 cents f. o. b. Norfolk, wholesale. The oil would not have 
been delivered if I had known it had been dated back; I would not hare 
sent any if I had known it was made in October instead of August. 
There were 79 barrels shipped; the company made contracts a t  
this time, from 1 %!fay, 1911, to 19 August, 1911; on 19 August, (616) 
1911, our instructions to our salesmen were to increase their price 
1 cent a gallon, and to take no more contracts; I sent him instructions by 
telegram and called him up over the phone; I hare not the letter; I do 
not think we have been able to find i t ;  we found a letter of 23 August, 
asking that Mr. Clark acknowledge receipt of our instructions; I in- 
structed him to discontinue making contracts, to increase the price 1 cent 
a gallon, making 9% cents f. o. b. Norfolk instead of 81/2 cents. . . . 
We got this order the latter part of October or the first part of No- 
vember." 

Q. Do you remember the first time you ever saw i t ?  ,4. I cannot say 
that I do-that particular order. I remember its coming i n ;  it came 
in the regular course of mail or was handed me by Mr. C. Clark; I do 
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not open the mail myself; the mail is brought in to me after i t  has been 
opened; I remember its arrival in the Norfolk office, and I say again 
that i t  came in my mail or was handed to me by Mr. Clark, I do not 
know which. 

Q. Who handed it to you personally? A. I cannot say that. 
Q. Was there anything else with i t ?  A. I do not think there was. 

I do not remember that there was anything else with it. I took it, 
looked at it, and I saw i t  was dated 19 August; I had previously said 
something to Clark about it. 

Q. Did he say anything about it to you? A. Not until I took the 
matter up with him. 

Q. Did you take it up personally with him? A. Yes, sir. 
Q. Did you get i t ?  A. Yes, sir. 
&. H e  told you he had i t ?  -1. He did. 
Q. It came in and you filled i t ?  A. I t  came in the usual course of 

business and I filled it, thinking i t  was made on 19 August; Clark gave 
me the impression that i t  was a bona fide order. Mr. Clark informed 
me that he had this contract with C. E. Wise. We sent all the oil that 
was shipped during the year under this contyact. I was in the Norfolk 
office when Mr. Clark and I had that conversation. When I asked Clark 

about the invoice which had been sent in on 14 October, he told 
(617) me he had a contra~ct with Wise, and I told him that we had no 

such record; he informed me that we ought to have. I accepted 
order with understanding it had been made on 19 August, 1911; neTer 
heard of contract being dated back until the testimony of Mr. Wise. 

The following list shows deli~eries of oil by defendants to plaintiffs 
in and after October, 1911: 

1911. 
Oct. 14. 5 iron barrels, 267 gals. 
Nov. 1. 5 iron barrels, 267 gals. 
Dec. 14. 6 iron barrels, 316 gals. 

1912. 
Feb. 1. 10 iron barrels, 
Mar. 1. 6 iron barrels, 
Apr. 4. 10 iron barrels, 
Apr. 13. 4 iron barrels, 
May 11. 10  iron barrels, 
June 21. 14 iron barrels, 
Aug, 6. bulk, 
Aug. 9. 9 iron barrels, 

530 gals. 
310 gals. 
536 gals. 
218 gals. 
533 gals. 
757 gals. 
10 gals. 

481 gals. 
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The total deliveries amounted to 79 barrels during that period. On 
5 August, 1912, the plaintiffs, supposing that they had received 150 
instead of 79 barrels, demanded the delivery of the remaining 350 bar- 
rels. This was about two weeks before the contract expired. Defend- 
ants, believing still the contract had been correctly dated and was bind- 
ing upon them, offered to let them have 100 more barrels, but this offer 
was thereupon refused. There was evidence that plaintiffs sold some of 
the oil they received from defendants under the alleged contract at 4% 
cents less than the market price. They explained this by saying that 
they did not want to have more than they could handle, and that it sold 
for less a t  wholesale than retail; but the court charged that they were 
not entitled under the contract, if valid, to sell i t  wholesale, as they 
were engaged in  the retail trade, and the oil demanded for that purpose 
the judge directed to be excluded from the estimate of damages. 

The defendants requested the court to nonsuit the pla'intiffs, (618) 
and to charge that there was no legal ratification of the un- 
authorized act of C. C. Clark, as agent, unless defendants acted with full 
knowledge of the real facts and as to the true date of the contract. There 
were also requests upon the measure of damages, which are not ma- 
terial, in our view of the case. These requests for instructions were 
denied by the court. 

Judgment was entered upon the verdict, and defendants appealed. 

Ehr inghaus  & S m a l l  and W a r d  & T h o m p s o n  for plaintiffs. 
A y d l e t t  & Ximpson and G u y  Stevens for defendant.  

WALKER, J., after stating the facts: This case, in one material aspect 
of it, turns upon the point whether there is any evidence of ratification 
by defendants of the unauthorized act of its agent, in  contracting for 
then1 to sell the gasoline below the market price, and in positive viola- 
tion of express instructions not to do so. I n  order to decide this ques- 
tion, we must consider the evidence in  the most favorable light for the 
plaintiffs; but when it is thus viewed, we are of the opinion there was 
no ratification, and the nonsuit should have been granted. 

We start out with the fact admitted that the plaintiffs knew, when the 
contract was made, that C. C. Clark, the agent, had no authority to 
make i t  in behalf of his principal. H e  so stated to them, and told them 
of his recent instructions, and they knew well why the defendants had 
withdrawn the authority to sell from him, because the price of gasoline 
was rapidly advancing, having risen to a point quite a full cent per 
gallon over the price mentioned in the alleged contract, and still ad- 
vancing, and reaching within the ensuing year a price nearly double 
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that at  which they proposed to buy. The contract was made under rery 
suspicious circumstances, sufficient to warrant the inference, or even to 
produce the conrktion, that i t  was intended to deceive the defendants 
and to induce them, unsuspectingly, to belie~e that their agent had made 
the contract at a time when he was authorized to do so, by antedating 

it and making i t  appear, on its face, to be within his authority as 
(619) agent, and, therefore, valid as against the defendants. The entire 

evidence shows that defendants were, at the time, and remained 
ignorant of the real nature of the transaction, and that, believing it to 
be regular in all respects and to have been made on the day of its date, 
they naturally concluded that they w e ~ e  bound by it, and for that reason 
shipped 79 barrels of gasoline, from time to time, upon the orders of the 
plaintiffs. "No doctrine is better settled, both upon principle and 
authority, than this : that the ratification of an act of an agent previously 
unauthorized must, in order to bind the principal, be with full knowledge 
of all the material facts. I f  the material facts be either suppressed or 
unknown, the ratification is treated as invalid, because founded on mis- 
take or fraud." 1 Clark 8: Sykes on Agency (1905), sec. 106; Owinys 
7l. Ilul.7, 9 Peters (U. S.), 607 (9 L. Ed., 246) ; Mechem on ,Agency 
(1889), see. 139; Reinhardt on Agency (1902), sec. 109. The rule has 
been thus stated: "Enless the party undertaking to ratify knew that he 
vas  not liable without such ratification, he will not be bound." P. & S. 
R. R. 2.. Guzaanz, 32 Pa. St., 340; Reinhardt on Agency, supm. 31 Cyc., 
1253, states the rule in this IT-a?: "In order that a ratification of an 
unauthorized act or transaction of an agent may be valid and Binding, it 
is essential that the principal have full knowledge, at  the time of the 
ratification, of all material facts relative to the unauthorized transaction. 
And in order to make this rule operative, the principal must know the 
actual facts and not merely n~hat the agent supposed were the facts. I f  
the material facts have been suppressed or are unknown, there is no 
ratification, and the principal is at liberty to repudiate his assent and 
assert his rights in other ways, and it matters not whether the principal's 
want of knowledge x a s  clue to designed or undesigned concealment, or 
whether the question arises between the principal and the agent or as to 
third persons." And this statement of the rule has met with the approval 
of this Court in Brittaim v. Westall, 137 N. C., 30. We, therefore, find 
it to be of the very essence of ratification, as of an election, that it be 
done advisedly, with a full knowledge of the party's rights. Baldwin v. 

B u ~ r o w s ,  47 S. J., 199, 211. I n  Thorndike v. Godfrey, 3 Xe. at 
(620) p. 432, the Court, in applying the rule, said: "We can never 

consider consent and ratification as implied, in those cases where 
there is no knowledge of the facts, to which it is said consent and ratifica- 
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tion extend. This would be an effect without a cause.'' The authorities 
are uniformly to the same effect. 

Applying the principle to this case, we find no evidence of ratification 
of Clark's unauthorized act by the defendants. I t  is true, the defendants 
shipped 79 barrels of gasoline, but this is perfectly consistent with their 
ignorance of the facts a t  the time of the shipment. 

I t  has been said that the act which is claimed to be a ratification must 
be with knowledge of the facts and "inconsistent with the existence of 
an intention not to adopt, and hence conduct which would have been 
within the principal's right in case he repudiated the transaction will 
not amount to ratification. And if the principal is ignorant of material 
facts, as where he accepts moneys from an agent without knowledge that 
they are the proceeds of an unauthorized sale, intention to ratify cannot 
be implied." Tiffany on Agency, p. 66. 

The cases are numerous where the courts have held that the sale or 
acceptance of goods, or the doing of other acts, under an unauthorized 
contract made by an agent, when the principal proceeds without knowl- 
edge of the facts, is not a valid ratification; otherwise where the prin- 
cipal acts with knowledge or with what is equivalent to it. "If an 
agent, having unwritten authority to make leases of real property, exe- 
cute a lease for more than three years, the knowledge of his principal 
that the tenant is in possession and paying rent is not sufficient to work 
either ratification or estoppel." Clement v. Young, 70 N.  J.  Eq., 677. 
The same was held in a case where the wife paid interest on a note of 
her husband and her mortgage to secure it, under the belief on her part 
that the mortgage was binding upon her, the Court saying that there 
was no ratifica'tion. Brown v. Rouse, 104 Cal., 672. So in Nichols v. 
Bruns, 5 S. D., 28, it was decided that one cannot be held liable for the 
fraudulent representations of an unauthorized agent by accepting the 
benefits without knowledge of the fraud, and where the court 
charged the jury if the principal accepted the benefits he was (621) 
liable for the representation, held error, as the mere acceptance 
of benefits did not imply knowledge of the facts. Where bailiffs dis- 
trained for rent in a manner not authorized by the landlord, he was said 
not to be liable, though he received the proceeds of property taken and 
sold to pay the rent, unless he had knowledge of the unauthorized acts 
of his agents. Lewis ?i. Rcrtd, 13 M. and W., 834. See, also, Freeman v. 
Roshe~, L. R., 13 Q. B., 780; C o ~ n b s  z9. Bcott, 94 Mass. (12  Allen), 493; 
Wheeler c. -V. S. Co., 39 Fed., 347, i11 which many cases of the same kind 
are collected. 

The principle was strongly and clearly stated by the Court in Bell v. 
Cunningham, 3 Peters (U. 8.): 69 : "If the principal, after a knowledge 
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that his orders have been violated by his agent, receives merchandise 
purchased for him contrary to orders, and sells the same without signify- 
ing any intention of disavowing the acts of the agent, an inference in 
favor of the ratification of the acts of the agent may be fairly drawn by 
the jury. But if the merchandise was received by the principal under a 
just confidence that his orders to his agent had been faithfully executed, 
such an inference would be in a high degree unreasonable." And the 
doctrine is well stated in Roberts  v. R u m l e y ,  58 Iowa, 306, 307: "It does 
not appear that the defendants ever had any intimation of the agreement 
which the plaintiff now alleges to exist, and which he is seeking to 
enforce, until the commencement of this suit. They could not have rati- 
fied and adopted an act about which they knew nothing. . . . To hold 
that the principal is bound by agreements between the special agent and 
the person with whom he contracts, not authorized by the agent's 
appointment, and of which he had no knowledge when he accepted the 
benefits of the contract, would be entirely subversive of the whole doc- 
trine of special agency, and instead of requiring the persons dealing 
with the agent to ascertain, a t  his peril, that the agent has kept within 
his special authority, would require the principal to inquire, at  his peril, 
whether the agent had gone beyond it." Here plaintiffs had full notice 

of the lack of authority. 
(622) Ratification of an unauthorized act of the agent to be binding 

must not only be made with full knowledge of all material facts, 
but the burden is upon the party relying upon it to prove adoption of 
the agent's act with such knowledge. Tiffany on Agency, p. 73: Moore 
v. Ensley,  112 Ala., 333; Combs v. Bcott, supra; Wheeler  v. AT. S. GO., 
supra. 

I n  this case there is no evidence that defendants had knowledge of the 
fact that his agent and the plaintiffs had wrongfully antedated the con- 
tract, which, of course, was calculated to mislead and deceive the plain- 
tiffs, unless we should hold, contrary to principle and authority, thaf ihe 
mere shipment of the gasoline was sufficient to show such knowledge. 
On the contrary, the only evidence upon the question tends strongly to 
show that the defendants had no knowledge of the facts until the first 
trial of this case, when one of the witnesses testified that the contract 
had been incorrectly dated. I f  there was such prior knowledge on the 
part of the defendants, the plaintiffs, upon whom rested the burden of 
proving it, had the means of doing so by the agent himself, who was not 
called to the stand. They should have known the facts, as a man would 
hardly ratify an unauthorized act, which was not binding upon him, and 
thereby entail a heavy loss upon himself, when he could so easily escape 
the liability by repudiating the wrongful k t .  
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The case does not present a favorable aspect for the plaintiffs in any 
view we may reasonably take of it. I t  has not the right complexion. 
There is no satisfactory explanation of the order for 350 barrels of the 
oil, sent in just before the expiration of the year fixed by the alleged 
contract, when they had only ordered during the nine preceding months 
79 barrels as fully sufficient to supply their wants for that period, and 
supposed (why, is nlot clear) that they had already ordered 150 barrels. 
The whole case shows that defendants were ignorant of the facts from 
the beginning to the end of this transaction. 

I t  is perfectly evident that when the agent promised to "get the con- 
tract through" he expected to do so, and did do so, by a deception prac- 
ticed upon his principals, and plaintiffs must have been cognizant of 
this purpose. There was no use at  all in misdating the contract 
if such was not the object, because if a fair  submission of the (623) 
matter to the defendants for the purpose of having an exception 
made, in this instance, to the agent's instructions was the intention of 
the parties, there would have been a full disclosure of the facts and no 
suppression of the true date, or, to speak more accurately, no misrepre- 
sentation of it. The transaction would have been a normal one and 
mould not have taken so unusual and deceptive a form. The principal 
was entitled to know  hat his agent had done, if beyond the limit of his 
authority, and especially if directly in violation of his instructions, and 
there should have been no concealment of the facts under the guise of a 
false date. 

The plaintiffs, hax-ing the burden of proof upon them, have not met 
the requirement of the law in  such cases. The agent "put the contract 
through," but in disobedience of positive instructions, and, as the case 
shows, by imposition upon his principal, who was ignorant of the real 
transaction. I t  is hardly reasonable or conceivable to suppose that 
defendants would hare assented to a losing contract, or that plaintiffs 
could have belie~ed that they would do so. That would be presuming too 
much upon their charity and benevolence; and besides, if a fair and 
honest request for such a contract was intended, why falsify the date, 
instead of proceeding according to the natural and ordinary course of 
business dealings where the parties are inspired by perfect good faith? 
The whole trend of the evidence produces the conviction that the de- 
fendants were the victims of the deception, and there is nothing to 
relieve the transaction of the taint which, in law, vitiates it. As Chief 
Justice Wilmot said in Colliw v. Blanton, 1 Wilson, 341 ( 1  Smith's 
Leading Cases (9 Ed.), 646) : "The manner of the transaction was to 
gild over and conceal the truth, and wherever courts of law see such 
attempts made to conceal such wicked deeds, they will brush away the 
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cobweb varnish, and show the transactions in their true light. . . . All 
writers upon our laws agree in this: no polluted hand shall touch the 
pure fountains of justice. . . . You shall not have a right of action when 
you come into a court ~f justice in this unclean manner." Es dolo malo 

no% o d u r  actio. 
(624) E. F. Wise testified: "Mr. Clark told me he had instructions 

from the company not to take the contract (not to sell after 19 
August), and it was dated back so that the company would furnish the 
oil. . . . The only way he could make the contract was to date it back, 
and I agreed to take it with that understanding." And again: "Q. The 
only way he could get that to you was to date the contract back? A. That 
was the only way to get i t  through, so he said." This is a fair specimen 
of the evidence, which shows that plaintiffs participated in  the wrong of 
the agent. The law will not countenance any such transaction. 

The nonsuit should have been allowed. 
Reversed. 

B t e d :  Cox v. Lumber Co., 175 N.C. 310; H a n c a n z m o ~  v. Ca.rr, 229 
N.C. 54. 

SJiJSA J. GRIFFIN, ADMIXISTBATRIX OF J. J. GRIFFIN, DECEASED, 
v. ATL'ANTIIC COAST LINE RAILROAD O0:MPANY. 

(Filed 7 October, 1914.) 

Railroads-Headlights-NegIigence-Pedestrians-Despaasers - Dials- 
Evidence--Questions for Jury. 

It  is negligence fo r  a railroad company to run its train on its main line 
at night without a headlight o a  the forward end of the train, and it is 
responsible in damages far an injury therclby proximately caused to a 
pedestrian, whetiher he at  the time was a lieensee or trespasser; and where 
the evidence tends to show that the plaintiff's intestate was seen walking 
upon the defendant's track at  night, where pedestrians were accustomed 
to walk, goi~ng in a certain dirwtion, and that soon thereafter the de- 
fendant's train was seen running there in the same direction, and the 
intestate was found the next morning mutilated on the t r a ~ k  i n  such 
position as to indicate that he had been killed by the defendaat's train, 
it is sufficient to be submitted to the jury upon the issue as to defendant's 
negligence, leaving the defense of contributory negligence available to the 
defendant under the surrounding circumstances. 

APPEAL by defendant from Peebles, J., at February Term, 1914, of 
HARNIGTT. 
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Civil action. The following issues were submitted to the jury: (625) 
1. Was plaintiff's intestate killed by the negligence of the 

defendant ? 
2. Did the plaintiff's intestate, by his own negligence, contribute to his 

own injury? 
3. What damage, if any, is the plaintiff entitled to recover 1 

N. -4. Townsend,  E. P. Y o u n g ,  and R. L. Godwin for plainkiff. 
George N .  Rose, J. C. Clifford for defendant. 

BROWS, J. At the close of all the evidence, the court being of the 
opinion that there was no evidence of negligence of the defendant, and 
the court having intimated that it would charge the jury upon all the 
evidence to answer the firqt issue in favor of the defendant, the plaintiff, 
in  deference to the ruling of the court, excepted and submitted to a 
nonsuit and appealed. 

The plaintiff's evidence tends to prove that on the night of 21 July, 
1912, some time between 3 o'clock a. m. and morning, the plaintiff's 
intestate was killed by one of the defendant's trains near the corporate 
limits of the town of Dunn. The defendant's railroad runs almost north 
and south through the town of Dunn and plaintiff's intestate resided 
about 1 mile south of the corporate limits of the town and near the 
defendant's railroad. Plaintiff's intestate was last seen between 3 and 
4 o'clock a. m. on the night of 21 July, 1912. He  was then in an intoxi- 
cated condition, going in the direction of his home, walking along the 
track of the defendant railroad company. He  called at  the house of Ed. 
Smith and asked for water, and after getting the water, left, walking 
along the railroad track going south in the direction of his home. 

A few minutes thereafter a freight train passed, coming from the 
south, going north. This train was without any lights. The train had 
two engines and the front oile was running backwards with no headlight. 
The body of the plaintiff's intestate was found next morning a short dis- 
tance south of Ed. Srnjth's house, lying upon defendant's track in a badly 
mangled condition. The tracks of the defendant company were level and 
straight for nearly a mile in each direction from the place where 
deceased --as killed, and the tracks a t  this place were much used (626) 
as a common footway by the traveling public, both day and night. 

I t  is negligence upon the part of a railroad company to run its engines 
along its tracks, and especially its main line, without a headlight which 
will cast its light upon the track in the direction in which the train is 
going-is negligence not only according to the common law and a multi- 
tude of decisions in the courts of this country, but i t  is made so by 

541 
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statute. The law requires a railroad company not only to equip their 
engines with headlights, but headlights of a certain kind and intensity. 
Powers v. R. R., ante, 599. 

The learned counsel for the defendant, Mr. Clifford, very candidly 
admitted on the argument that the circumstances in  evidence of this case 
are amply sufficient to go to the jury and to justify a finding that the 
plaintiff's intestate was killed by the engine hereinbefore mentioned. 
That being true, we have the facts in  evidence that the engine was without 
any headlight; furthermore, that i t  ran over and killed the intestate. 
This admission was very properly made, because i t  is patent that the 
intestate was killed by the defendant's engine, as his head was severed 
from his body and was found between the rails of the track. We have, 
therefore, in  evidence both the negligence and the injury. 

The position contended for, that the railroad company did not owe 
the intestate any degree of care except not to willfully and wantonly 
injure him, cannot be maintained. I t  is immaterial whether the intestate 
was a licensee or a mere trespasser. The defendant owed it to him and 
t o  all other persons, whether on the track rightfully or wrongfully, to 
have a headlight upon its engines in order that the engineer may be 
enabled to discover, not only human beings, but any obstruction upon 
the track, and this is not only for the protection of the passengers and 
employees of the defendant, but for the protection of all persons who 
may for any reason be on the track. 

While such duty is incumbent upon the railroad company, the omission 
of i t  does not always excuse the licensee or trespasser. I t  is always 
incumbent upon them to keep a lookout and t o  exercise reasonable care 

for their own protection. 
(627) The defendant is not barred under the facts of this case from 

offering evidence tending to prove that the intestate was guilty 
of contributory negligence, himself. Hill v. R. R., awte, 592. 

There is evidence in the record from which the jury may find, if they 
see fit, contributory negligence upon the part of the intestate, but the 
evidence is not of that character as will justify the court in any view of 
i t  to sustain a motion to nonsuit upon that ground. Besides, his Honor 
did not base his ruling upon contributory negligence, but solely upon the 
idea that there was no evidence of negligence upon the part of the 
defendant, and that he would so charge the jury. 

For this error there must be a 
New trial. 

Cited:  Horn,e v. R.R., 170 N.C. 648, 661. 

542 
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M A R S  T H O M A S  ET .AL. V. R O S A  T H O M A S .  

(F'iled 7 October, 1914.) 

1. Estates-Tenant for L i f e w a s t e  - Common-law Definition -Modern 
Application. 

While the common-law definition of waste is now held as sufficiently 
descriptive, the adaptation of the general principle to conditions existing 
in this country, as  to the acts which constitute waste, have )hen variously 
modified until i t  has come to he established that a life tenant, as a general 
rule, may do what is required for the proper enjoyment of his estate to 
the extent that 'his acts and management are sanctioned by good hus- 
bandry in tihe locality where the land is situated, having regard, also, to 
its condition, and which do not causc a substantial injury to the inherit- 
ance. 

2. Same-Sale of Tinibel?-Improven~ents-Present IntentHonest Expen- 
d i tureother  Improvements-Trials-Burden of Proof. 

The general rule regarding waste by a life tenant isn cu~tting and selling 
trees growing upon the inheritance is that he may not do so merely for 
his own profit; and when such is done for the improvement of the estate, 
it must be shown by him that sale of the timber wac: made with the present 
puppose of the improvements then contemplated, that the proceeds were 
honestly expended for such purpose, and with regard to the rule that the 
inheritance will not be substantially injured tlhereby, etc. ; and it is not 
sufficient to show that tfhe application of the proceedls of sale were sub- 
sequently made to improvements, or that in various ways he has expended 
sums of money in the improrement of the estate equaling that caused by 
the waste he has committed thereon. 

APPEAL by plaintiff from Peebles, J., at  March Term, 1914, (628) 
of LEE. 

Civil action to recover damages for waste. 
Plaintiffs, children of John  P. Thomas, deceased, by a former wife, 

and owners of a vested estate i n  remainder under their father's will, 
sued the defendaiit, the widow of said Thomas, who occupies and 
possesses the land as life tenant under said will, claiming tha t  the life 
tenant has committed waste upon the land. 

The evidence on par t  of plaintiff tended to show that  since defendant 
had entered on the property as life tenant under the will, she had sold 
a lot of timber for cross-ties, receirling pay therefor; also some cordwood 
and saw stocks, this last to a small amount and which had been paid for 
by labor done on the estate by  the purchaser. Some of the witnesses 
testified that  the permanent damage done to the property by the sale and 
removal of this  timber would amount to $75 or $100, but the eridence 
did not show that  defendant had realized more than $40 or $50 from 
said sale. 

18-166 543 
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On examination in chief and cross-examination of plaintiffs' witnesses, 
i t  appeared that  defendant, while i n  possession of hei* present estate, had 
made some repairs on the property; had reconstructed a cotton honse 
worth from $12 to $26, the estimates of the witnesses varying as to its 
ra lue ;  that  a t  another time she had rebuilt an  old tobacco barn, which 
had fallen, using as par t  the old timbers and had also built and repaired 
some fencing on the property, the value of these improvements being 
under $50. \ 

The court, among other things, charged the jury:  "You mill consider 
the e~ idence  you have here from the witness stand and say whether or 

not the plaintiffs have satisfied you by the greater weight of the 
(629) evidence-and that  does not mean the greater number of wit- 

nesses, but that  carries to your hearts and minds the greater 
amount of con~ic t ion;  if in that way tlle plaintiffs h a ~ e  satisfied you 
that  she sold more -mood and timber off that land than she applied to 
repairing and keeping u p  the farm and buildings, then you should 
answer the first issue 'Yes'; otherwise, answer it 'No.' " Plaintiff ex- 
cepted. 

There r a s  verdict for defendant on the issue as to coinmi~sioii of 
waste. Judgment, and plaintiff excepted :1nd appealed. 

IIoyle 6. IIoyle for plainti f .  
12. H .  Hayes for defendant. 

HOKE, J. I n  Sorris v. Laws, 150 X. C., 604, the definition of waste 
as recognized a t  common law is giren as f o l l o n ~ :  "A spoil or debtrnc- 
tion, done or permitted with respect to lands, houses, gardens, trees. or 
other corporeal hereditaments by the tenant thereof, to the prejudice of 
him in reveriion or remainder, or, in other words, to the lasting injury 
of the inheritance." Definitions substantially similar are approred in 
Sherrill 1 % .  Connor.  107 N. C., 630, and King I'. Xiller, 99 N .  C., 584, 
~vhere waste is said to he a "spoiling or destroying of the estate in r e sp~c t  
to buildings, wood, or soil, to the lasting injury of tlle inheritance." 
T h i l e  thcse definitions are still regarded as sufficiently descriptive, as 
shown in the decisioiis referred to and otllers of like kind here and else- 
where, in adapting the general principle to conditions existent in this 
country, the acts which constitute waste ha1.e been variously modified 
until i t  has come to be established that a tenant as a general rule may 
do what is required for thc proper elljoynient of his estate to the extent 
that  his acts and management are sanctioned by good husbandry in the 
locality where the land is situated, haying regard, also, to its condition 
and vhich do not cause a substantial injury to the inheritance. ATorris 
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v. Laws, Sherrill v. connor, King v. Miller, supra; Lumbeth v. Warner, 
55 N. C., 165; Shine 11. Wilcox, 21 N. C., 631; Bullentine v. Poyner, 3 
N. C., 110; Sheppard v. Xheppard, 3 N. C., 382; Rutherford v. Wilson, 
95 Ark., 246; 37 L. R. A. (N. S.), p. 763; Anderson v. &wan, 125 Iowa, 
259; 106 Am. St. Rep., 303. 

I n  King v. Miller the position is stated as follows: "While in (630) 
its essential elements. waste is the same in this country and in 
England, being a spoil or destruction of houses, trees, etc., to the per- 
manent injury of the inheritance; yet, i11 respect to acts which constitute 
waste, the rules are not the same. Here an act is not waste in  law which 
is not waste in fact. The real and important inquiry in such cases is, 
Has  the land been abused, during the life tenant's occupancy, by a 
spoliation unwarranted by the usage of prudent husbandmen in respect 
to their own property, to the impairment of it, as a whole, in value?" 

I n  Sherrill's cam,  Avery, J., deli~~ering the opinion, said: " While the 
courts of this country have generally adhered to the old definition of 
75-aste that we have already given, they have as uniformly maintained 
that what is permanent injury to the inheritance must of necessity de- 
pend often upon the circumstances attending a particular case, and that 
rules laid down in England for determining what acts constituted waste 
there were not always applicable in a new country, where the same acts 
might prove beneficial instead of detrimental to the inheritance. Gm- 
ton, ,I., in Shine v. E'ilroz, 1 Dev, and Bat. Eq., 631, says: 'While our 
ancestors brought over to this country the principles of the common law, 
these were, nevertheless, accommodated to their new condition. It would 
hare been absurd to hold that the clearing of the forest, so as to fit i t  for 
the habitation and use of man, was waste. . . . We also hold that the 
turning out of exhausted land is not waste.' The Court in that case ., 
reached the conclusion that it was for the jury to determine whether, in 
clearing additional land or turning out that which had been exhausted, 
the tenant for life acted as a prudent owner in fee would have clone, had 
he been cultirating the land for a support or for profit. Substantially 
the same reasoning is adopted in other cases decided before and since 
that opinion was delivered, here and in other States." And in Nor& 21. 

~azus,~ssociafe Justice Walker thus succinctly states the principle: "We 
hare held that what is a permanent injury to the inheritance must often 
depend upon the facts and circumstances of the particular case under 
consideration, and the jury must determine, under proper instruc- 
tions of the court, whether the tenant for life, in what hc has (631) 
done or omitted to do, has acted with the same care as a prudent 
owner of the fee would have exercised if he had been in possession, 
cultivating or using the land for a support or for profit." 
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I n  the practical application of the doctrine, as it now prevails, and 
under the restrictions and limitations as indicated, a tenant has been 
allowed to clear land required for the proper enjoyment of his estate, 
and where he may clear, i t  seems that he may sell the timber for his own 
benefit. Under his right of common estovers, towit, housebote, plowbote, 
and haybote, he may cut sufficient timber to repair the necessary build- 
ings already on the premises and for fuel; second, for making and repair- 
ing implements of husbandry, and third, for repairing fences and hedges. 
Parkins v. Coxe, 3 N. C., 339; Anderson v. Cowan, supra. But the 
general rule is that the standing timber growing on land is considered a 
part of inheritance, and a tenant is never allowed to cut and sell timber 
therefrom merely for his own profit (Dorsey v. Xoore, 100 N. C., 41; 
Xdes  v. Miles, 32 N. H., 147)) and in case he has done this in violation 
of the rights of the remainderman or reversioner, he may not recoup or 
set off against such a demand the costs or profits from repairs or im- 
prorements made by him at another time. Norehouse ,I). Cotheal, 22 
N. J. L., 521. 

I t  may be that the cutting and selling of timber by a tenant for the 
present purpose of making necessary repairs on buildings already on the 
premises can, at times, be sustained. Such a course seems to have been 
approved in a few cases, as in Loomis v. Wilbur, 5 Mason, 13 Fed. Cases, 
No. 8498, where Justice Story states the proposition as follows: "If the 
cutting down of the timber was without any intention of repairs, but for 
sale generally, the act itself would doubtless be waste; and if so, it 
would not be purged or its character changed by a subsequent applica- 
tion of the proceeds to repairs. But if the cutting down and sale were 
originally for the purpose of repairs, and the sale was an economical 
mode of making the repairs, and the most for the benefit of all con- 

cerned, and the proceeds were bona fide' applied for the purpose in 
(632) pursuance of the original intention, it does not appear to me to be 

possible that such a cutting down and sale can be waste. I t  would 
be repugnant to the principles of common sense that the tenant should 
be obliged to make the repairs in the way most expensire and injurious 
to the estate." 

Notwithstanding the closing sentences of the learned judge, or rather 
in correct interpretation of entire excerpt, if such a privilege can be 
upheld at all, it is only in very exceptional instances, and it must be 
made to appear that the cutting and sale was with a present riew of 
making needed repairs; that the proceeds have been honestly expended 
for such purpose, and that no substantial injury to the inheritance has 
been caused, or, as said in the statement, "that it is most for the benefit 
of all concerned." 
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Pursuant to these authorities, we must hold that there was error in 
the directions given the jury on the present trial. There was no evidence 
offered that the cutting and sale of this timber, on the part of the widow, 
was with the purpose of making needed repairs or that the proceeds 
were expended for any such purpose. On the contrary, the defendant 
has been allowed to justify for an act that ordinarily constitutes waste, 
by showing in a general and indefinite way that, during her tenancy, 
she has expended for repairs an amount fully equal to the value of the 
timber sold. 

On the record as it now appears the defendant, in selling the timber 
for cross-ties, etc., has prima, facie committed an act of waste, and before 
she can be excused, i t  is incumbent upon her to show, as heretofore 
intimated, that the cutting and sale of the timber was with the present 
riew of making necessary repairs on the property; that the proceeds 
were honestly expended for the purpose, and that such a course was in 
accordance with good husbandry and caused no substantial damage to 
the inheritance. 

There is error entitling plaintiffs to a new trial of the cause, and i t  is 
so ordered. 

New trial. 

Cited:  Fleming G. Sexton, 172 N.C. 256. 

JOSEPHINE HARTSELL T. CITY O F  ASI-IEVILLE A s D  
(633) 

C. W. BEALE AND WIFE. 

(Filed 30 September, 1914.) 

1. Cities and Towns-Claims for Damage-Statutory Notic-Reasonable 
Opportunity. 

A chanter requirement that notice to a city must he given witthin ninety 
days after the occurrence of an injury for wihich it is claimed that the 
city is responsilble through its negligence, is a valid one, and failure to 
give this notice mill bar a plaintiff's right 09 recovery, unless it is shown 
by him that it was impossible, on account of his incapacity, with bhe ordi- 
nary means at' his hands, to give such notice in bhe time required. 

2. Ssmc-Trials-Evidence-Questions for Jury. 
The reason of a charter requirement that notice be given within ninety 

days of a claim of damages arising from its negligence is that within bhat 
time opportuility will reasonably be afforded the claimant to give such 
notice ; and in this cap%, there being evidence tending to show. that the 
plaintiff was in a hosipital for eight weeks, absolutely helpless, and prac- 
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tically so for three months, and longer, it is ,held that the question should 
be su$bmitted to the jury for their finding as to whetlher or not the plaintiff 
had been afforded a reasonable opportunity to give the notice in the time 
required. 

PETITION to rehear this case, reported 164 N. C., 193. 

J.  H.  Xerrimon and Nerrimon, Adams & Ada.ms for plaintif. 
S. G. Bernard and Harkins & Van Winkle for defendants. 

CLARK, C. J. When this case was here before, 164 N. C., 193, the 
Court held that there was no liability in favor of the plaintiff against 
Maria Beale and her husband by reason of their ownership of the lot 
adjoining the sidewalk on which the plaintiff slipped and fell, to her 
injury, and sustained the nonsuit as to the city of Asheville because the 
plaintiff had failed to offer sufficient evidence of an excuse for failure 
to file notice within ninety days of her claim, as required by the charter 
of the city. 

The petition to rehear does not allege any error as to Mrs. Beale and 
husband, and is directed solely to the holding that there is no 

(634) evidence to submit to the jury to excuse plaintiff's failure to 
present the notice to the city within the required ninety days. 

The requirement that such notice shall be presented within ninety 
days is a reasonable one and its legality is not controverted. But in 
Terrell v. Wa$hington, 158 N. C., 298, i t  was said that to excuse a strict 
compliance with this requirement, "it must be shown that there is such 
physical or mental incapacity as to make it impossible for the injured 
person by any ordinary means a t  his hand to procure service of the 
notice . . . and if there is actual incapacity, i t  can make no practical 
difference whether i t  is mental or physical in its nature." 

I t  is not necessary that the injured party should be in physical and 
mental condition t o  make such claim and give due notice for the whole 
period of ninety days. The ninety days is prescribed with the view that 
at  some time within that period the injured party will be in  condition 
to give the notice, and i t  should be given to permit the city to make 
prompt investigation and to avoid imposition. All that is necessary is 
that there should be reasonable opportunity within that time in which 
the plaintiff will be able to give the required notice. 

On the former hearing, on consideration of the evidence, we thought 
that the plaintiff had not introduced any evidence which would authorize 
a jury to find that during the whole ninety days she had been under 
"such physical or mental incapacity as to make i t  impossible for her, 
by any ordinary means at  hand, to procure service of the notice." But 
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upon reconsideration of the testimony, we find that, taking her testimony 
to be true, the jury might or might not so find. She testified that during 
the first eight weeks in the hospital she was absolutely helpless, and was 
practically helpless for three months, and that she left the hospital only 
a t  the end of three months. Her daughter testified that her mother 
during the time she was in the hospital was as helpless as a baby, and 
remained in a practically helpless condition for two months after she 
came home. 

We are of opinion, upon reconsideration, that upon all the testimony 
the issue should have been submitted to the jury, under proper 
instructions from the court, whether by reason of her physical (635) 
or mental condition the plaintiff was unable at  any time during 
the ninety days to give, or to cause to be given, to the city notice of 
her injury. 

Petition allowed. 

C'ited: Dayton a. Asheville, 185 N.C. 1 6 ;  Foster v. C'l~arlotfe, 206 
N.C. 529; Webster v. Charlotte, 222 N.C. 3%. 

T. C. STEELE V. H. 1,. GRANT. 

(Filed 7 October, 1914.) 

1. Master and Servant - Safe Place to Work - Negligence - Evidence- 
Proximate Cause. 

While the master is not held to the requirement of guaranteeing bhe 
safety of a workman he has engaged to work for him upon the erection 
of his structure or building, it is nevertheless his duty to provide for him 
re~sonatbly safe tools and machinery and place to work, and to keep them 
in such condition as to afford him reasonable protection; and this duty 
being one personally required of him, he may not delegate it to anolbher 
and escape liability for damages proximately caused to the servant in the 
performance of his duties. 

2. Master and Servant-Safe Place to Work-Personal Duty-Delegation 
of Dutirs-Principal and Agent--Concurring Negligence-Proximate 
Cause. 

Where the master has negligently failed in his duty to supply the servant 
with safe appliances and place for the work required of him, and this 
negligence concurs with that of a fellow-servant in proximately causing 
an injury to the servant, the master's responsibility is the same as if his 
neqligmce was the only cause thereof. 
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3. Same-Trials-Evidence-NonsuitContributory NegligencsAssump- 
tion of Risks. 

Plaintiff was employed by the owner in erecting a concrete ~tructwe, 
wherein an elevator was used to take the materials up to the various 
floors to ibe used, etc. There was evidence tending to show that plaintiff 
assisted in raising the head block on bhe fifth floor, wlhere it was elevated 
upon a "stiff knee," and the following morning the plaintiff was required 
by his superior to put in a "cut-off" plank to hold the concrete about to  be 
used in the floors there; that plaintiff called his attention to the fact bhat 
the "head block" as placed rendered bhis work dangerous, and was told to 
do the work, that it could safely ibe done if the elevator was not used at  
that time, and that this would be prevented; that while doing the work 
with this assurance, the elevator was run by some one, resulting in tthe 
head block falling upon the plaintiff, owing to its insecuare fastenjngs, to 
his injury. Z e l d ,  evidence of defendlant's actionable negligence proper to 
be submitted to the jury; and it is Further held, there was no evidence 
that plaintiff had assumed the risk of this dangerous work, or off his 
contributory negligence. 

(636) APPEAL by defendant from Peebles, J., at April Term, 1914; 
of WAYNE. 

This action was brought to recover damages for injuries sustained by 
the negligence of defendant. The plaintiff, T. C. Steele, was on 9 Sep- 
tember, 1913, engaged as a carpenter in the construction of a five-story 
regnforced concrete building for H. L. Grant, defendant, in the city of 
Goldsboro. ~Steele is a carpenter by trade, with several years experience, 
and had been at  work on this building since 1 July, 1913. An elevator 
was used for conveying the material up on the building as i t  progressed, 
and for taking trash down, and plaintiff had helped to build this elevator 
shaft. On the day before the injury plaintiff was told to raise the head 
block of the elevator above the fifth floor of the building so as to get 
ready to pour the cement for the fifth floor. On the morning of the 
injury plaintiff, with others, was engaged in putting in the cut-off plank 
on the fifth floor under or near the head block which plaintiff had helped 
to raise the afternoon before. I n  putting in  this cut-off plank it seen~s 
to have been necessary to remove one of the braces which was in the way, 
and plaintiff sent a negro down below to nail on another brace, so that 
he (plaintiff) could remove the brace that was binding the elevator 
cable and release the cable. After that had been done, and while plaintiff 
was in the act of putting in  the cut-off plank, one end of this same head 
block fell, struck plaintiff, and caused the injury complained of. When 
the head block had been removed so as to permit of the work in hand 

being done, Bailey, the foreman of carpenters, had his attention 
(637) directed by plaintiff to the dangerous condition of the head block, 

if left to rest upon the stiff knee, if the elevator should be moved, 
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and suggested propping it with a lower head block or the one underneath 
i t ;  but Bailey refused to let him brace it in that way, so that i t  would 
be safe in any emergency, and ordered him "to do what he had been 
told to do,'' promising him that the elevator should not be moved, in 
which ease plaintiff's position would have been a safe one. The elevator 
was moved, and the head block swung around and caught plaintiff, 
severely injuring his leg and foot, and causing him great pain and suffer- 
ing, and seriously impairing the usefulness of his leg and foot, the injury 
being a permanent one. 

Plaintiff testified: "I was at  work on Grant building on or about 
9 September, 1913. 1 was injured on that morning between the hours 
of 9 and 10 o'clock. I went to put in a cut-off plank on the fifth floor, 
where the accident was, where I got hurt. [Here elevator model was 
exhibited.] This elevator was constructed as most all elevators are. 011 

the morning that I went to work to put in the cut-off plank right here 
in that floor, the cut-off plank was to be raised 4 inches a'bove that floor. 
Cut-off board is where the concrete is poured, and to hold the concrete. 
That was raised 4 inches above this floor on the morning. This head 
block had been raised the evening before. That went here. There was 
a little brace that was underneath here (attached to form a stiff knee) 
to hold this 4x4 before the head block was raised. The head block was 
resting on the floor the evening before it was raised temporarily, and 
this brace I put there to hold that (the stiff knee). We had to have 
this 4x4 (stiff knee) braced so that we could lift this (the head block) 
up and then brace i t  after it was raised. The next morning I had to 
have this brace removed, and therefore I sent a negro down below there 
to nail on this brace so I could release the cable here in this brace in 
front. After that was done, and while I was in the act of putting in 
that cut-off, the head block, the first I knew of it, was coming down on 
me. I didn't know the elevator was in use. I didn't know they were 
using the elevator. I t  was raised temporarily here, and we were 
not to use it. This elevator was constructed as follows: Those (638) 
were the guides that went to the basement, where they rested on 
solid foundation. These guides all the way up were thoroughly braced 
and nailed secure. Then the head block here (that is, the supporting 
head block), the first head block that held the guides in position were 
bolted in there (in the guides) with four bolts running clean through, 
so, and fastened securely. I t  being perfectly secure with that head 
block (the supporting head block) raised under this (the head block), 
but to take that head block out from under there and raise this head 
block with the shives i n  it above this post, this stiff knee , in there would 
not be safe, as this post here (guide-post) didn't come up any further 
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than this (fifth) floor-right here; but to take this head block (support- 
ing head block) and raise it up under there, then that holds that (the 
head block containing the pulleys or shives) and supports that and 
relieves the weight on this 4x4 (stiff knee). You can then brace them 
all the way around here. There was only one brace on this on the 
morning that I went there to put in the cut-off plank. This head block 
was not raised as it is now. I went to do this work under the direction 
of the foreman. I suggested to him to raise this head block under this 
as it is now. He told me it was not necessary, as he was the foreman, 
and I would do what I was told there. The foreman was Bill Bailey. 
The evening before this head block was resting right across here, on this 
floor here. I t  was in our way. We had to put in that cut-off, and had 
to raise it temporarily to get it out of the way. They were all in a rush 
there to get the floor poured. All the hands had something to do, and 
this had to be raised. I t  was raised up an this stiff knee here. There 
was no post up there to make i t  secure. I stated that I was doing this 
work under the direction of Mr. Bailey. Mr. Bailey was carpenters' 
foreman. H e  directed me to raise the head block on Monday evening, 
8 September. After we raised the head block in the position that i t  is 
now, I went to Mr. Bailey and asked him could I raise the other head 
block under this one to support it, and he told me it was unnecessary; 
i t  was only raised temporarily. I understood him to say, a t  the time, 

i t  would not be operated in the condition it was at  the time it 
(639) fell. I t  would have been perfectly safe, and would not have 

fallen if it had not been put in use. On that evening, Bob Lee, 
labor foreman, was told by Bailey, in my presence, the elevator was in 
no condition to use, and instructed him not to use it. He  (Lee) was 
working on the third floor, cleaning up trash. On the morning that I 
started to to put in this cut-off I went to Mr. Bailey and asked 
him if the elevator was going to be used. H e  said it was not. They 
were not going to use the e le~ator  that morning. I went over there to 
fix i t  and started to work. 1 had been at work half an hour when it 
fell. There was no defect in the construction of the elevator. The defect 
was when it was raised temporarily, as the position it now stands in. I f  
this head block had been raised up under here, where it should have been, 
it would have been safe. There is where the defect was. I f  this head 
block had been raised under here and then bolted as down here, there 
was no possible chance for that to have fallen, but if i t  had fallen, it 
would not have caught me. I t  would have fallen over here, and struck 
the floor, and not toppled oyer here on me. I t  was this stiff knee in that 
that held it up there at  the time it fell. I t  was all that held i t  up. I 
didn't send anybody down to knock that brace off; I reached down there 
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and took it off. I t  mas a little four-penny nail. I sent him down to nail 
that on so I could knock this off. I just pulled out this little four-penny 
nail, driven halfway in. After I took this brace off we had then sawed 
our plank, and I was starting to stick this in here when the elevator fell. 
I don't know how long it was after I took this brace off before the 
elevator fell. The stiff knee gave way down here a t  this place. I t  broke. 
I could not say whether i t  was at a joint or below. I saw it hanging 
down there after it was done (broken). I was in so much misery and 
suffering so I could not tell exactly where i t  did break. I could see the 
elevator as my body was laying over there. The stiff knee was all right 
until there was weight put on that. I t  would have held up that head 
block, i t  would have held that up, but not the load that was on it. I t  
was safe a-plenty to have held the head block. I could not tell 
the exact position of the stiff knee, I was suffering so much. I (640) 
did not see the condition after I was taken down." 
DL $1. Moore testified: "I was at  work as a carpenter on the Grant 

building on the morning of 9 September. I was near-by at the time of 
the injury. On the e ~ e n i n g  before the injury occurred on the 9th, I 
heard something said between Steele and Bailey about the elevator. I 
could not say word for word; I know there was something said. The 
substance of i t  was that Bailey told plaintiff that the elevator was not 
safe for operation. I conld not be positive who he was speaking to; 
they were all there together. Mr. Lee is the labor foreman, best I under- 
stood i t ;  he had charge of that part of it. That stiff knee in here, that 
one, that had been pieced, broke, and the head block swung around, gate 
fashion, and caught Mr. Steele, and he was laying under it when I got 
there. We tried to raise the head block off of him, and could not do it, 
and called to the edge of the building to the engineer to lower the 
elevator, so that we could lift the head block off Mr. Steele. This por- 
tion of the elevator at  the time would weigh 600 or 700 pounds. I did 
not notice whether or not the elevator was loaded a t  the time." 

There was testimony of a medical expert as to the nature and extent 
of the injuries. 

Defendant introduced no testimony, but at  the close of plaintiff's, he 
moved for judgment of nonsuit, which was refused, and he excepted. 
Verdict and judgment for plaintiff, and appeal by defendant. 

E. It7. Hill and W .  S. O'B. Robinson & Son for plaintiff. 
Oates & Hermhg mzd George E. Hood f o r  defendant. 

WALKER, J., after stating the facts: There was evidence of negligence 
in this case, which we must assume was properly submitted to the jury 
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in the charge of the court, as the latter was not sent up. The general 
rule as to the duty of the master in respect to the place of his servant's 
work, and tools and appliances furnished to him for the purpose of doing 

the work, and as to structures which he is engaged in erecting, 
(641) was conceded, and may be thus formulated: The duty of the 

master to provide reasonably safe tools, machinery, and place to 
work does not go to the extent of a guarantee of safety to the employee, 
but does require that reasonable care and precaution be taken to secure 
safety, and this obligation, which is positive and primary, cannot be 
avoided by a delegation of it to others for its performance. The master's 
duty, though, is  discharged if he does exerciserea'sonable care in furnish- 
ing suitable and adequate machinery and apparatus to the servant, with 
a reasonably safe place and structures in and about which to perform 
the work, and in keeping and maintaining them in such condition as to 
afford reasonable protection to the servant against injury. R. R. v. Her- 
bert, 116 U. s., 642; Gardner v. R. R., 150 U. s., 349; R. R. v. Baugh, 
149 U. S., 368 ; Steamship Co. v. Merchant, 133 U. S., 375. This under- 
taking on the part of the master is implied from the contract of hiring. 
Hough v. R. R., 100 U. S., 213. The rule was stated and applied in 
Mincey v. R. R., 161 N. C., 467, citing the above authorities, and it has 
been frequently recognized in many other cases. The difficulty is not in 
the expression of the principle, but in the application of it to any given 
statement of facts. But this case does not present any such difficulty, 
as the facts are simple and practically uncontroverted. I t  was the plain 
duty of the defendant, when plaintiff was ordered to work on the fifth 
floor of the house he was then building, to see, in  the exercise of proper 
care, that he had a reasonably safe place and surroundings for the per- 
formance of the task assigned to him, viz., putting in  the cut-off plank 
to receive the concrete and hold it. I t  is hardly necessary to argue that 
he failed to do this, for construing the evidence most favorably for thc 
plaintiff, as we are required to do, it appears that the head Mock had 
io be raised in  order to do the work, and it was accordingly raised and 
placed upon the stiff knee. Owing to the nature of the latter, this pro- 
duced a dangerous condition, and plaintiff suggested that i t  be done 
another and a safe way, but his suggestion was not heeded, and he was 
ordered to adopt the dangerous way, with the promise that he would be 

protected in his work against injury from the head block by 
(642) keeping the elevator still, which, if it had been done as promised, 

would have prevented the injury. But the elevator was moved, 
and the shafting or stiff knee being too weak to support and hold the 
head block, i t  swung around and caught the plaintiff, inflicting the 
injuries of which he complains. The elevator was placed there to be 
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used, and not to remain idle. I t  was likely to be started at  almost any 
moment, unless proper precaution was taken to prevent it. The position 
of the plaintiff was safe if the elevator was not moved, but by reason of 
the weakness of the shaft or stiff knee, it was rendered dangerous if i t  
was moved. So we have a case where the master uses a defective appli- 
ance to hold up the head block at  the top of the elevator, and this com- 
bines with the negligence or willfulness of some one, in moving the 
elevator, to cause the injury. We have two acts of negligence cooperat- 
ing to produce the injury, neither one of which would have done so 
without the presence of the other. These are reasonable inferences the 
jury might have made from the evidence as it is now presented, and 
they were properly allowed to pass upon it. I t  is a familiar principle 
that the negligence of the master, when uniting with some other negli- . 
gence, and the two together directly causing the injury, makes the mas- 
ter liable, even though his negligence was only a contributing cause, and 
the other cooperating negligence was that of his employee's fellow-ser- 
vant or of a stranger. The law will not, under such circumstances, , 

apportion the liability, but requires the master to be sure, when one of 
his servants is negligent and injures another servant in the same employ- 
ment, that he is free from culpable blame; otherwise the law will hold 
him responsible to the injured servant, as much so as if his own negli- 
gence had been the sole cause of the injury. Moore u. Contracting Co., 
149 N. C., 177. This doctrine was applied in that case, citing 12 Am. 
and Eng. Enc. of Law (2  Ed.), p. 905, where it is said : "It is a familiar 
principle that where an injury is caused by the concurring negligence of 
two persons, either or both may be held responsible. The application of 
this general rule in the law of master and servant is not affected by the 
fellow-servant doctrine. Where the negligence of the master is 
combined with the negligence of a fellow-servant in ~roduc ing  (643) 
the injury, and the negligence of neither is alone the sufficient 
cause, both the master and the fellow-servant are liable, and the injured 
servant may maintain his action against either or both together. The 
application of this rule occurs mostly in cases where the master is sued. 
That a master is liable for an injury to his servant caused by the con- 
current negligence of himself and a fellow-servant, but which would not 
have happened had the master performed his duty, is clear; it is only 
where the negligence of a fellow-servant is the whole cause of the injury 
that the master is excused. And while contributory negligence may 
relieve a master from liability, i t  must be that of the person injured; it 
is immaterial that the negligence of a third person contributed to the 
injury. I f ,  therefore, a servant who is himself free from negligence 
receives an injury, caused in part by the negligence of his master, or, 
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what amounts to the same thing, of a servant for whose negligence the 
master is responsible, and in part by that of a fellow-servant, he can 
maintain an action against his master for such injury." 

The principle has found frequent and varied expression in the books. 
Where a seaman was killed by the explosion of a steam valve, due to 
the concurring negligence of the master in arranging the pipe to which 
it was attached in an unsafe manner and the negligence of the servant 
in opening the valve, it has been held that the master was liable. 
Southern Pacific v. Dacastn, 190 Fed. Rep., 689; 111 C. C. A., 417. 
"A master is liable for the injury to his servant, who is free from con- 
tributory negligence, where i t  is caused by the concurrent negligence of 
the master or his vice principal and a fellow-servant." 26 Cyc., 1302. 

. "A servant does not assume the risk from the negligence of a fellol-- 
servant augmented by that of the n~aster." Irurnph~ey v. BaZeigh C. 
and G. Oo., SO S. E. (W. Va.), 803. I t  has been said that while an 
employee cannot recover for personal injuries if the negligence of a 
fellow-serrant was the proximate cause of the injury, if the injury is 
caused by the employer's negligence, as by furnishing defective machin- 

ery, the employee may recover even though the negligence of a 
(644) fellow-servant was a contributory cause of the injury. Ilelley z.. 

Perkins Machine Co., 102 N. E., 944. I t  has also been held that 
an employee can recover for an injury caused by the negligence of his 
employer in providing a defective angle cock on the air-brake hose of an 
engine about which he worked, although the negligence of the engineer 
in moving the train while he was between the cars was also a proximate 
cause of the injury. Watson v. A. C. L. Budway, 74 S. E., 121. The 
duty of a master to provide reasonably safe tools and machinery and 
place to work docs not go to the extent of a guarantee of safety, but 
does require that reasonable precautions be taken to secure safety; and 
this obligatiou cannot be avoided by delegating i t  to others. The duty 
of exercising reasonable care in furnishing suitable and safe machinery 
and appliances, and keeping them in repair, is a personal obligation 
which the master cannot rid himself of by delegating i t  to an agent to 
perform. 'If instead of himself performing the positive obligations 
which he owes to his servants, the master engages another to do them 
for him, he is liable for the neglect of that other, which is the neglect 
of the master to do the things which it is his duty to perform. I t  there- 
fore follows that the duty of the master is not performed by the appoint- 
ment of an agent to supply reasonably and adequately safe instrumen- 
talities for the servant, but he is liable if the agent fails to do so. I t  
being the duty of the master to exercise reasonable care to furnish suit- 
able machinery and appliakes and repair and iiispect the same in proper 
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instances, and to provide a reasonably safe place in which to do the 
particular work assigned to his servant, he cannot interpose as a defense 
to an action for an  injury to the employee the neglect of another servant 
to perform that duty for him; nor, where the negligence charged against 
him is the failure to supply a reasonably safe place to work, the master 
cannot escape liability upon the ground that a particular act of negli- 
gence was that of a fellow-servant. The negligence of the latter must 
be unmixed with his own in order that his plea can be available to him, 
provided the negligence of the two united and constituted the proximate 
cause of the injury. These principles are fully sustained in the 
following cases: B. and 0. R. Go. v. Baugh, 149 U. S., 368; (645) 
Hough v. T. and P. R. Go., 100 U. S., 213; N. P. R. 00. v. Peter- 
son, 162 U. s., 346; U. P. R. Go. 11. flnyder, 152 U. s., 684; N. P. R. 
Co. v. Herbert, 116 U. S., 642, where the subject is exhaustively dis- 
cussed. They are also approved in Barkley w. Wnste co., 147 N. C., 
585 (s. c., 149 N. C., 287) ; Tanner v. Lumber Co., 140 N. C., 475; 
dvery v. Lumber Co., 146 N. C., 592. I t  has bee11 held by us that this 
duty of the master to exercise due care in furnishing his servant with 
reasonably safe machines and instrumentalities with which to do the 
work and a reasonably safe place i11 which to perform it, cannot be 
safely neglected by him, and his failure in this duty exposes the employee 
"to extraordinary risks and hazards." Moore v. R. R., 141 N. C., 111. 
The master is not only liable to his servant for the neglect of a non- 
assignable duty, that is, one that is primary, personal, and positive, and 
for the neglect of his representative if he delegates it, and for his own 
neglect even if it unites with that of a fel1om~-servant, causing the injury, 
but he is also liable "when the other servant occupies such a relation to 
the injured party, or to his employment in  the course of which his injury 
mas received, as to make the negligence of such servant the negligence of 
the employer." Q. S. S. Co. v. Me~chafit, 133 U. S., 375. The principle 
was well stated and applied in N. Pac. R. v. Peterson, supra, where 
Jzi&ice Peckham said: "The general rule is, that those entering into 
the service of a common master become thereby engaged in  a common 
service and are fellow-servants, and prima facie the common master is 
not liable for the negligence of one of his servants which has resulted in  
an injury to a fellow-servant. There are, however, some duties which - " 

a master owes, as such, to a servant entering his employment. He owes 
the duty to provide such servant with a reasonably safe place to work in, 
haring reference to the character of the employment in which the servant 
is engaged. H e  also owes the duty of providing reasonably safe tools, 
appliances, and machinery for the accomplishment of the work necessary 
to be done. He  must exercise proper diligence in the employment of 
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reasonably safe and competent men to perform their respective 
(646) duties, and i t  has been held in many States that the master owes 

the further duty of adopting and promulgating safe and proper 
rules for the conduct of his business, including the government of the 
machinery and the running of trains on a railroad track. I f  the master 
be neglectful in any of these matters, it is a neglect of a duty which he 
personally owes to his employee, and if the employee suffer damage on 
account thereof, the master is liable. I f ,  instead of personally perform- 
ing these obligations, the master engages another to do them for him, 
he is liable for the neglect of that other, which, in such case, is not the 
neglect of a fellow-servant, no matter what his position as to other mat- 
ters, but is the neglect of the master to do those things which it is the 
duty of the master to perform as such." 

Applying this well settled doctrine to the case in hand, we find that 
the lift or elevator was in a defective condition, which was called to the 
attention of the foreman. I f  he, or any subordinate to whom he in- 
trusted this prima'ry duty of the master to cure the defect or to guard 
against its evil consequences, neglected the duty, the defendant, as master, 
was responsible just the same as if he had been personally present and 
acting for himself; and there was also some evidence from which the 
jury might have inferred that Bailey, the foreman, stood, in  his relation 
to the defenda'nt, as a vice principal. 

But there was superadded to the default of the master, in having 
defectire shafting, the express promise of the foreman that he would 
see to it that the servant's position was not made dangerous thereby, 
while he was engaged in performing his work. That is, in its legal 
character and essence, not unlike a promise to make needed repairs, 
called to the master's attention by the servant, in which case the rule is 
thus stated in 1 Labatt on Master and Servant (Ed. of 3904), see. 421: 
"After the servant has shown that there has been a promise, actual or 
implied, on the part of the master, and that this promise amounts to an 
undertaking to remove, not only a danger, but a danger by which he 
himself is threatened, he still has the onus of proving that the inducing 

motive of his continuance in the employment was his reliance upon 
(647) the fulfillment of the promise. Recovery cannot be had where 

the only reasonable inference from the testimony is that the 
servant continued work, not because he relied on the master's promise, 
as given, but merely because of an expectation, based on the defendant's 
habit, that he would make the repairs in question. But the mere fact 
that the servant has some suspicion that the master's assurances will 
not be made good is not enough to deprive him of his right of action. 
When complaining of defective instrumentalities or machinery it is not 
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necessary that the servant shall state in exact words that he apprehends 
danger to himself by reason of the defects, nor need there be a formal 
notification that he k i l l  leabe the service unless the defects be repaired 
or remedied. I t  is sufficient if. from the circumstances of the case, it 
can be fairly inferred that the servant is complaining on his own account, 
and that he was induced to continue in the service by reason of the 
promise." We cannot, therefore, say that there was any assumption of 
risk or contributory negligence on the part of the plaintiff. As the evi- 
dence is now presented, there was none. I t  does not appear who moved 
the elevator-whether it was done by Lee, the labor foreman, or one of 
his subordinates, or by a stranger. I n  the view we take of the case, i t  
can make no material difference by whom it was moved, as it was the 
duty of the master, who had made the promise through his representa- 
tive, to use due care in protecting the plaintiff while at his work, and 
there is evidence that this was not done. I t  was held in Irieating v. 
Hewatt, 99 N .  E. (Mass.), 479, a case much like this one in its facts, 
that an enlployer is responsible for injury to an employee resulting from 
the foreman's negligent failure to protect the employee against injury 
a t  a machine, after assuring him that it would not start while he was 
working at  it, and that i t  could be found by the jury that the injury 
was due solely to the negligent failure of the foreman to secure this 
promised protection after he had exposed the plaintiff to danger. For 
such negligence of the foreman, the employer is responsible. J'loettle v. 
R. R., 41 N. J. Sup., 792. We said recently in Lynch v. R. B., 164 
N. C., 249: "In Whitson v. Wrenn, 134 N. C., 86, the master had in- 
structed the servant to do the work in  a way that was safe, and 
he elected to disobey the orders and do i t  in  a dangerous way, (648) 
and we held that he could not recover for the injury caused by a 
departure from his instructions, because the fault was all his ovr7n. Not 
so here, but the contrary. I t  is the converse of that case. The servant 
selected a safe method of doing the work, and the master ordered him 
to desist and do it in a dangerous way. The injury wak, therefore, 
caused by the master's fault, and fixes him with responsibility for it. 
There is no pretense that the servant was guilty of any contributory 
negligence, and could not be, under the facts. Orr v. Telephone Co., 
132 N. C., 691." That case was approved, at  the same term, in Watson 
v. R. R., 164 N. C., 176. 

We, therefore, conclude by the application of well defined principles 
of the law that the case was properly submitted to the jury. The only 
exception taken in the record and discussed in the brief was directed 
against the refusal to nonsuit, and that matter, as we have seen, was 
correctly decided by the court, in  almost any view we can take of the 
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evidence f o r  the plaintiff, and  cer tainly so when Tve adopt  the  one most 
favorable t o  him. 

N o  error. 

Cited:  Bidge v. R.R., 167 N.C. 525; Cochran v. iMills CO., 169 N.C. 
61; L y n c h  v. Veneer Co., 169 N.C. 172 ; Ya/rborough v. Gee? 171 N.C. 
336; W o o t e n  v. Hollema.i~, 171 N.C. 464; V o g h  v. Geer, 171 N.C. 679; 
Dunn v. Lumber  Co., 172 N.C. 136; Taylor  v. Pozver Co., 174 N.C. 587; 
Beck v. Tanning  Co., 179 N.C. 125; N e w t o n  v. T e x a s  Co., 180 N.C. 
565; Comrs. of J e n w k g s ,  181 N.C. 399; Cook v. Mfg.  Qo., 183 N.C. 
56; Beck v. Chair Co., 188 N.C. 746; Perk ins  v. Wood d Coal CO., 189 
N.C. 607; Faderick v. Lumber  Qo., 190 N.C. 312. 

C. N. NORWOOD ET ALS. v. JOHN TOTTEN ET AL6. 

(Filed 30 September, 1914.) 

1. Deeds and Gonveya~ices-Married Women-Conveyance to Husband- 
Privy Examination-Certificate of Probate Oficers-"Color"-Limita- 
Lions of Actions. 

A conveyance of land by the wife to  her husband without her privy 
examination and the certificate of the probate officer that the contract "is 
not unreasonable o r  injurious to her" (Revisal, see. 2107) is "color of 
title" which will ripen into a perfect title by seven years adverse posses- 
sion of the husband, and his clhildren by a former marriage after her 
death, there being no issue born alive by the second marriage and there- 
fore no tenancy by mrtesy of the husband in the lands. 

2. "Color of Titlev-Approved Definition. 
Definition of "color of title" in 8nbith v. Proctor, 139 N. C., 324, specially 

approved. 

3. Deeds and Conveyances-Description-Parol Evidence-Identacation. 
A description of lands in a deed, after naming the  toswnsihip and county, 

continued a s  follows: "Adjoining the lands of J. S. on bhe north and west, 
and the H. heirs on the east, and S. C. on the south, and bounded as  
follows: Containing 30 acres, more or less," is sufficient to admit of parol 
evidence of identification. 

Tbe constitutional necessity for  the wife's privy examination in a deed to 
her lands questioned and discussed by CLARK, C. J. 

(649) APPEAL by defendants f r o m  Peebles, J., a t  M a y  Term,  1914, 
of CHATHAM. 
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This action was begun before the clerk for the partition of land, and 
upoil a plea of sole seizin it was transferred to the civil-issue docket, 
and tried before a jury. Verdict and judgment for plaintiffs. Appeal 
by defendants. 

R. H .  Hayes for plaintiffs. 
A. C. Ray c i d  Maness & Gamer for defendants. 

CLARK, C. J. Frances A. D. Norwood, who was the second wife of 
Mebane A. J. Norwood, on 11 October, 1905, executed a deed to the 
premises to her husband, whose heirs at  law are the plaintiffs. Her  
privy examination was not taken. She died about a month thereafter, 
having had no issue born. The defendants are her heirs a t  law. The 
jury find, under proper instructions, that said husband and his children 
by the first wife have been in adverse possession under said deed more 
than wren gears. This deed was offered merely as color of title, and the 
court properly held that it was sufficient for the purpose. 

Judge Henderson's definition of color of title, in Tate v. Southard, 10 
N. C., 121, is, "a writing, upon its face p-ofessing. to pass title, but 
which does not do it, either from want of title in the person making i t  
or the defective mode of conveyance used." H e  added: "It must not be 
plainly and obviously defective, so much so that no man of ordinary 
capacity could be misled by it." 

Judge Gaston's definition of color of title is to be found in  Dobson v. 
Murphy, 18 N. C., 586, as follows: "Some written document of 
title, professing to pass the land, and one not so obviously defec- (650) 
tive that i t  could not have misled a man of ordinary capacity." 
This has been appro~ed  in Ellington v. Ellington, 153 N. C., 154; Avent 
v. Arrington, 105 N. C., 390; Kemer v. Goodson, 89 N. C., 277, and 
other cases. 

The definition by Judge Hoke in Smith v. Proctor, 139 N. C., 324, iz; 
that '(Color of title is a paper-writing (usually a deed) which professes 
and appears to pass the title, but fails to  do so." This appears to us 
to be the best and clearest definition of the three. 

Applying that to this deed, the judge was correct in holding the deed 
to be color of title. I n  Pearse v. Owens, 3 N. G., 415, it wa's held that 
a deed from husband and wife, to which her private examination had not 
been taken, and which, therefore, was not valid, was color of title. This 
was cited with approval in XcConnell 1 1 .  McConnell, 64 N. C., 342, and 
is quoted in Perry v. Perry, 99 N. C., 273. I n  Ellington v. Ellingto*, 
103 X. C., 58, Bmith, G. J., also holds that a deed from husband and 
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wife, to which the privy examination of the wife has not been taken, is 
color of title sufficient to ripen title under adverse possession. 

I n  Xmith v. Allen, 112 N.  C., 226, it is held, citing Perry v. Perry, 
supra, and other cases, that ('a deed to which the privy examination of 
the married woman is not taken is color of title." I11 Greenleaf v. 
Bartlett, 146 N. C., 198, Cormor, J., in reviewing the authorities, quotes 
with approval the above cases of Pearse v. Owem and Perry v. Pewy, 
that a "deed conveying the real estate of a married woman, without 
private examination, is color of title." 

I t  may here be noted that the requirement of the prirate examination 
of a married woman to any conveyance was long ago abolished in 
England and in nearly all the States of this Union, including our 
adjacent States of South Carolina, Georgia, Alabama, Tennessee, Een- 
tucky, West Virginia, Maryland, and Virginia. Besides North Carolina, 
there are only four other States in the Union retaining such require- 

ment, Arkansas, Delaware, Florida, and Texas. 1 A. and E. 
(651) Enc., 522, 523. I n  many States i t  has been abolished by statute. 

I n  others it has been held that words substantially like those in 
our Constitution, Art. X, sec. 6, giving a married woman the right to 
convey her realty "as if she were unmarried" per se prohibit the require- 
ment of a privy examination in her conveyance, and indeed the require- 
ment in our Constitution of a private examination is made only (Art. 
X, wc. 6) as to the conveyance by the husband of his homestead. How- 
ever, this Court, in a majority opinion, has held that i t  will require a 
statute to abolish the exaction of a privy examination. Weathers v. 
Borders, 124 N.  C., 610. 

"Acknowledgment is not ordinarily essential to the validity of an 
instrument. Consequently an instrument properly executed in  other 
respects but defectively acknowledged is good against everybody except 
subsequent creditors and purcha'sers without notice. No one else can 
take advantage of the defect. . . . The fact that an instrument is defec- 
tively acknowledged will not affect its operative force as against the 
grantor and his heirs." 1 Cyc., 526, 527, and many cases cited. 

I t  is true that this is a conveyance from the wife to the husband, 
and that Rev., 2107, requires, as to contracts by the wife with the hus- 
band, that the officer, besides the certificate of privy examination, must 
certify that such contract "is not unreasonable or injurious to  her." 

I f ,  however, it had been required that such certificate as to the reason- 
ableness of the transaction should be embraced in the certificate to 
conveyances, its absence would have no more effect than the absence of 
the certificate of a privy examination, that is, while it would invalidate 
the conveyance, it would not prevent it from being color of title. 
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Treating this defect in the acknowledgment as fatal to the validity of 
this deed,it wis sufficient as color of title which was ripened by seven 
years adverse possession, under our authorities as above quoted. The 
same is the general doctrine elsewhere according to cases cited in 1 Cyc., 
1087, which are summarized: "A deed which purports to convey title 
will give color of title, though it be not acknowledged or though it be 
defectively acknowledged." 

The evidence here of adverse possession from the death of the (652) 
wife, the grantor, is amply sufficient. The building of a house 
on the lalid was not the beginning of the adverse possession, but only 
additional evidence. When the wife died, having had no children, the 
husband did not hare tenancy by the curtesy, and the title went to her 
heirs a t  law, and possession by her husband became adverse to them, 
unless the contrary was shown, for the evidence was that he and his son 
after him, either in person or by their tenant, occupied and cultivated 
the land under known and visible metes and bounds for seven years. 

The description of the land in the deed, after naming the township 
and county, "adjoining the land of John Stone on the north and west, 
and Hargrove heirs on the east, and Samuel Culbertson on the south, 
and bounded as follows, viz., containing 30 acres more or less," is not 
void for uncertainty, but the tract could be identified by par01 evidence, 
if there had been any controversy in that regard. Hudson v. Horton, 
162 N. C., 6 ;  Perry v. Scott, 109 N. C., 377; Farmer v. Bath ,  83 N. C., 
387, where a list of descriptions is set out, some being held too i n d d -  
nite and others not too indefinite to admit of p a r d  testimony. 

No error. 

Cited: Oann v. Spencer, 167 N.C. 431; Power Corp. v. Power Co., 
168 N.C. 222; Knight v. Lumber G'o., 168 N.C. 453; King v. McRackan, 
168 N.C. 623; Bdderholt v. Lowman, 179 N.C. 550; Elmore v. By&, 
180 N.C. 127; Butler v. Bell, 181 N.C. 89; Glendinin v. Qlendinin, 181 
N.C. 470; Barbee v. Bumpass, 191 N.C. 522; Capps v. Massey, 199 
N.C. 198; Potts v. Payne, 200 N.C. 250; Ouwns 21. Lumber Co., 210 
N.C. 512; Ballard v. Bal lad ,  230 N.C. 636. 
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HElNRY COX v. ATLANTLC COAST LINE KA1I;ROAD BOMPANY. 

(Filed 30 September, 1914.) 

Removal of Causes-Corporations-Charter-Questions of Law-Statutes 
-Public Documents - Place of Citizenship - Judicial Notice - State 
Courts-Jurisdiction. 

Where a cause, upon proper petition and bond, is  sought to be removed 
by tbhe defendant from the State to the Federal courts for diversity of 
citizenship, upon the ground that the movant is a nonresident corporation, 
the question of citizenship depends npon the construction of its charter, 
and in determining it the State courts may take judicial notice of pertinent 
State legislation npon the subject, and reports made by the defendant to 
the Corporation Commission, which are public documents; and when 
therefrom it appears that the defendant is a domestic corporation, bhe 
State court will retain jurisdiction of the cause; and in this cause, upon 
examining the various acts of the Legislature incorporating the Atlantic 
Coast Line Railroad Company, and permitting the consolidation of the 
Wilmington and Weldon Railroad, and in reqect to taxing its branch 
lines, etc., reeerving jurisdiction in the State courts, it is held that tihis 
railroad is a domestic corporation as  a matter of law, and is not entitled 
to the removal of the cause on the ground stat~rl .  

BROWN and WALKF~, JJ., diss.cnting. 

(653) APPEAL by defendant from Connor, J., a t  November Term, 
1914, of EDGECOMBE. 

This is  an  action to recover damages in  the amount of $25,000. for  
personal injury, which the plaintiff alleges resulted from the negligent 
conduct of the defendant on 30 June, 1913, a t  a point between Smithfield 
and Four  Oaks in  Johnston County, on what was formerly one of the 
branch lines of the Wilmington and Weldon Railroad Company, and 
which is now a part  of the Atlantic Coast Line. 

The  defendant in apt  time filed its petition asking for the removal of 
the action to the Federal court upon the ground of diverse citizenship, 
it being alleged in  the petition that  the defendant company was a t  the 
commencement of this suit and a t  all times since has been and is a 
citizen and a resident of the State of Virginia, and that  it is incorpo- 
rated under the laws of the State of Virginia. 

The  motion to remove was denied, a i d  the defendant excepted and 
appealed. 

H. A. Gilliam, James M. Norfleet, J .  W .  Keel, and J.  H.  Pou for 
plaintiff. 

B. 8. Spruill for defendant. 
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ALLEN, J. The learned and well considered opinion of Associate 
Justice Connor in  Staton v. R. R., 144 N. C., 135, which was concurred 
in  by all the members of the Court as now constituted, except the writer 
of this opinion, who was not then a member of the Court, is decisive of 
this appeal. 

The defendant in both cases is the same and the injury in each (654) 
occurred on a branch of the Wilmington and Weldon Railroad 
after its consolidation with the Atlantic Coast Line Railroad. 

The record in the two cases is in all material respects identical, except 
in the Xlatm case the plaintiff all~~ged that the defendant was a corpora- 
tion of Virginia, which was a circumstance farorable to the defendant - ,  

upon its contention that i t  had the right to remove to the Federal courts. 
I t  was held in the Xfaton case that the allegation that the defendant 

was a foreign corporation and incorporated imder the laws of Virginia 
was not a statement of a fact, but an inference or conclusion, and that 
having alleged corporate existence, the court had the right to look at the 
several acts of the General Assembly bearing upon its incorporation for 
the purpose of determining whether or not the conclusion was correct. 

I t  was further held that as the defendant had made reports from time 
to time to the Corporation Commission, and had referred to its charter 
and acts of incorporation, that these became public documents which 
the Court had the right to inspect, and that from an examination and 
consideration of the acts of the General Assembly of this State the 
defrndaxt was a dome& corporation, at least in so far  as was necessary 
to give the courts of this State jurisdiction over causes of action arising 
in this State. 

The conclusion is, in our opi~~ion,  in accordance with law. I t  is not 
in conflict with cases like R. R. c. I)mnn, 122 U. S., 573, which was 
decided twenty-one years before the Staton case, because the determina- 
tion of the citizenship of defendant here is a question of law dependent 
upon the construction of the acts of incorporation, and not an issue of 
fact, which cannot be investigated except by the Federal court. Nor 
does i t  involve the question decided in Harrison v. St. Louis Raikoad 
Qo., vol. 24 of the Supreme Court Reporter, 333, which held that a 
statute in  Oklahoma intended to prevent a foreign corporation doing: 
business in the State from removing an action to the Federal court was 
void. This last case belongs to the same class as Southern Rail- 
way Co. ?). Allison, 190 U. S., 326, which was considered and (655) 
distinguished in the Xtaton case. I t  is also in harmony with the 
agreement between the State and the Wilmington and Weldon Railroad 
existing at  the time i t  became a part of the Atlantic Coast Line. 
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The Wilmington and Weldon Railroad was chartered in  this State in 
1834, and by the terms of this charter all of its property was exempt 
from taxation, and the authority was conferred to fix its own freight 
and passenger rates. 

This charter was held to be a contract between the State and the rail- 
road, which could not be impaired, by the Supreme Court of the United 
States in R. R. v. Reid, 13 Wall., 264. 

The Wilmington and Weldon Railroad operated under this charter 
for about sixty yeah, and during this period it constructed, out of its 
earnings, branch lines exceeding its main line in length, and, in addition 
to paying regular dividends to its stockholders, issued to them interest- 
bearing certificates of indebtedness and stock dividends until, at  or near 
the time of its consolidation with the Atlantic Coast Line, the holder of 
an original share of stock in the Wilmington and Weldon road of the 
par  value of $100 held certificates of indebtedness and stock, thus issued 
to him, amounting at  par to about $1,300, and of a market value between 
$2,000 and $3,000. 

I n  1891 the State began to investigate the right of the corporation to 
claim exemption from taxation upon its branch lines, and this resulted 
in  the decision in R. R. v. Allsbrook, 110 N. C., 137, holding that the 
branch lines were not exempt from taxation, and this was affirmed by 
the Supreme Court of the United States. 

These were the conditions existing when the General Assembly of 
1893 met. At that time the charter of the Petersburg Railroad expired, 
and the Wilmington and Weldon Railroad was anxious to have i t  re- 
chartered, as it formed its connecting link with the north, and i t  was 
also desirous of avoiding the claim of the State for the collection of all 
back taxes on its branch lines, extending as to some of the lines over 

periods of from twenty to thirty years. 
( 6 5 6 )  A settlement was finally reached, which is embodied in chapter 

100, Private Laws 1893, the railroad agreeing to surrender its 
exemption from taxation and to submit to the rules and regulations of 
the Corporation Commission as to freight and passenger rates, and the 
State agreeing to waive its right to collect back taxes except for three 
years on the branch lines and two years on the main line of the railroad 
company and also to recharter the Petersburg Railroad. 

At the same session of the General -4ssembly the controversies between 
the State and the railroad having been adjusted, an act was passed 
(ch. 284, Private Laws 1893) authorizing the railroad to consolidate 
with other railroad companies, but i t  was declared in the act that such 
consolidation should not deprive the courts of this State of jurisdiction 
over causes of action arising in this State. 
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No steps were taken under these acts looking to a consolidation with 
any other railroad before the session of the General Assembly of 1899, 
and at  that session another act was passed (ch. 105, Private Laws 1899) 
amending the act of 1893 and continuing the authority to consolidate. 

This last act is entitled "An act to amend and reanact chapter 284 of 
the Laws of 1893 concerning the Wilmington and Weldon Railroad 
Company, and to authorize that company to change its name to the 
Atlantic Coast Line Railroad Company of North Carolina"; and it is 
expressly provided therein that "This act shall not  ha^-e the effect of 
ousting the jurisdiction of the courts of this State over causes of action 
arising within this State," and "that any and all corporations consoli- 
dated, leased, or organized under the pro~~isions of this act shall be 
domestic corporations of North Carolina and shall be subject to the 
jurisdiction thereof." 

I t  was under the authority of these sereral acts of the General Bssem- 
bly that the Wilmington and Weldon Railroad became a part of the 
Atlantic Coast Line. I t  had its existence originally by reason of the 
legislatire act of this State, and was therefore a creation of the State. 
I t  continued a domestic corporation of this State for more than 
sixty years and prospered under our laws. I t  finally came to the (657) 
State and said that it desired to enter into other business arrange- 
ments, and the State consented, but upon condition that the Wilmington 
and Weldon Railroad Company or the company taking over its property 
or ~v i th  which it should be consolidated should continue t o  be liable in 
the courts of the State for wrongs clone in the State, which condition 
was accepted and acted on by the company. 

I n  our opinion, the General Assembly of the State had the power to 
permit a consolidation and at the same time to refuse to surrender the 
jurisdiction of the State courts already existent, which is in effect what 
was done. 

I f  this power does not exist, and the defendant may at will violate 
the agreement with the State and the condition upon which consolida- 
tion mas permitted, the propriety and wisdom of repealing the consoli- 
dating acts of 1893 and 1899 under the authority conferred by Article 
VIII ,  sec. 1, of the Constitution, is a matter addressed to the General 
Assembly. 

The judgment of the Superior Court is 
Affirmed. 

BROWN, J., dissenting: I admit, as stated in the opinion of the Court, 
that the question of removal inaolved in this case has been decided 
adversely to the defendant in the case of Sfnton c. R. R., 144 N. C., 136, 
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decided in 190'7, and that I concurred in  that decision. Our judgment 
rendered then, in my opinion, is in conflict with the decisions of the 
Supreme Court of the United States, which are authoritative and bind- 
ing upon all State courts upon the matter involved in  this case. 

The petition for removal in this case is admitted to be in due form 
and the requisite bond filed. I t  appears upon the face of that petition 
that the plaintiff is a citizen of the State of North Carolina; residing at 
Rocky Mount, and that the defendant "was at  the commencement of this 
suit and at  all times since has been and still is a citizen and resident of 
the State of Virginia; that i t  is incorporated under the laws of the 
State of Virginia, having its principal office in  the city of Peters- 

burg, Va." 
(658) Thus it will be seen that the only traversable fact set out in 

the petition is the citizenship of the defendant. This question of 
citizenship is the very foundation of the jurisdiction of the Federal 
court, and it is well settled by the decisions of the Supreme Court of the 
United Statcs that the citizenship, being jurisdictional, is a question to 
be decided by the Federal court. 

I t  is held in a multitude of cases that issues of fact, arising upon a 
petition for removal of a cause from a State to a Federal court, are to 
be determined by the Federal court, and not by the State court, and that 
the State court, for the purpose of determining for itself whether it will 
surrender jurisdiction, must accept as true the allegations of fact in 
such petition. A corporation is a citizen within the meaning of the 
Constitution of the United States, its citizenship is essentially a juris- 
dictional fact, and must be determined by the Federal court as much so 
as if the defendant was an individual. C. a ~ l d  0. Ry. Go. v. C'ockrell, 
U. S. Sup. Ct. Rep., No. 6, p. 229, 15 February, 1914. I n  that case is 
cited practically all the decisions of the Federal court on the subject. 

This must necessarily be so in view of the fact that the judicial power 
of the United States is wholly independent of State action, and the State 
may not by any exertion of authority, whether legislative or judicial, 
directly or indirectly, abridge, limit, or destroy such power. 

As said by Chief Jus f ice  W h i t e  in Harrisow v. St. Louis  R. R. Go., 
vol. 24, Sup. Ct. Rep., 13. 333, 15 March, 1914: ('The doctrine is so 
elementary as to require no citation of authority to sustain it. Indeed, 
it stands out so plainly as one of the essential and fundamental concep- 
tions upon which our constitutional system rests, and the lines which 
define it are so broad and so obvious, that unlike some of the other 
powers delegated by the Constitution, where the lines of distinction are 
less clearly defined, the attempts to transgress or forget them have been 
so infrequent as to call for few occasions for their statement and 
application." 

568 
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I n  that case it is held that "averments challenging the foreign citizen- 
ship of a corporation are properly stricken from the answer in  a 
suit brought by such corporation in a Federal court to enjoin (659) 
State officials from enforcing a forfeiture of its right to do busi- 
ness in the State because of its assertion of the right to remove an action 
against it from a State court to a Federal court, since such matters are 
properly cognizable only where presented in an appropriate manner and 
at  the proper time to the Federal tribunal, which has a right to pass 
upon them when considering the propriety of the removal which is 
prayed." 

I t  will be seen from reading the opinion of the Chief Justice in  this 
case that the question of citizenship of a corporation is to be passed 
upon by the State court only as it is alleged and appears upon the peti- 
tion for removal. When that citizenship is denied, the question can only 
be determined by the Federal court, for the very cogent reason that the 
question is vital to the jurisdiction of the latter. 

The statute provides for the filing of a petition and bond in  the State 
court and notice to the plaintiff, all of which is complied with. I f  the 
petition and bond are sufficient, the State court is divested of jurisdic- 
tion over the case. Winslow v. Collins, 110 N.  C., 119; 14 S. E., 512; 
S. v. Dunlap, 65 N. C., 491; Bnsith v. Quarries Co., 164 N. C., 338; 
Higsort v. Inmsurance Co., 153 N. C., 35. 

The plaintiff can then raise the question of jurisdiction in the Federal 
court only by a motion to remand. I n  the recent case of Smith v. Quar- 
ries Co., 164 N. C., at page 352, Mr. Justice Hoke says: "True, it is 
now uniformly held that when a verified petition for removal is filed, 
accompanied by a proper bond, and same contains facts sufficient to  
require a removal under the law, the jurisdiction of the State court is 
at  an end; and in such case it is not for the State court to pass upon or 
decide the issue of fact so raised, but it may only consider and determine 
the sufficiency of the petition and the bond." Herrick v. R. R., 158 
N. C., 307; Chesapeake v. McCabe, 213 U. S., 207; Wecker v. Enamel- 
ing Co., 204 U. s., 176. 

I agree to the conclusions reached by Judge Connor in  the 8tafo.n 
case, that the Atlantic Coast Line Railway, according to the legislation 
cited by him, ought to be a Korth Carolina corporation; but I 
am very decidedly of the opinion that where the allegation of the (660) 
petition for removal is that i t  is a Virginia corporation, the 
State court has no jurisdiction to go behind the petition. That fact is 
one upon which rests the very foundation of the Federal jurisdiction; 
and to sustain that jurisdiction, i t  must necessarily be decided by the 
Federal and not by the State court. 
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The jurisdiction of the State courts to pass on a question of citizen- 
ship and to go behind the allegations contained in the petition does not 
seem to have been considered very fully in the Staton case. 

For the reasons given, I am of opinion that the cause should be 
removed to the Federal court, and that the citizenship of the defendant 
can only be passed upon by that court upon a petition to remand. 

WALKER, J., concurring in the dissent: However right this Court may 
have been when, in Staton v. R. R., 144 N. C., 136, it declared the true 
status of the defendant with reference to its citizenship as being in this 
State or another, my opinion is now fixed that i t  is not competent for 
this Court, in the exercise of its proper jurisdiction, to decide that ques- 
tion where diverse citizenship is positively alleged in the petition, 
although i t  may be denied by the other party. I t  makes no difference 
what the truth of the matter may be, if upon its face the record shows 
a removable case, our jurisdiction ceases, and the issue of fact, and the 
law arising thereon, is at  once, and automatically, transferred to the 
jurisdiction of the Federal court for decision. I t  requires no order or 
action of the State court to make such transfer effective. We cannot 
enter upon an investigation of any evidence, however i t  may be brought 
to our attention, whether by oral, documentary, or record proof. I t  is 
the bare allegation of fact contained in the record that determines the 
jurisdiction of this Court, and no denial, however direct, positive, or 
even circumstantial it may be, can prevent the jurisdiction of the Fed- 
eral court from attaching immediately on filing the petition and the 

requisite bond. 
(661) The language of the Supreme Court of the United States, by 

whose decision upon this and like Federal questions we must 
abide, has settled the practice in such cases and finally closed the dis- 
cussion of this point in  Railway co. v. Dunn., 122 U. S., 573, referring 
to the recent decisions of Stone v. South Carolina, 117 U. S., 432, and 
Carson v. Hyntt, 118 U. S., 279. 

The Court in the Bunn case, admits that there had been some confu- 
sion in the cases before that time, "the utterances of the Court not being 
clear and distinct," but says that the meaning of the removal legislation 
is very plain and unmistakable. Referring to Stone v. Sbuth Carolina, 
supra, and stating that the question was finally settled therein "on full 
consideration and with the view of announcing the opinion of the Court 
on that subject," the Court thus aptly and explicitly states the law: 
"Only two weeks after that case was decided, Carson v. Hyatt came up 
for determination, in which the precise question was directly presented, 
as the allegation of citizenship in the petition for removal was contra- 
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dieted by a statement in the answer, and it became necessary to deter- 
mine what the fact really was. We there affirmed what had been said in  
Stone v. Soufh  C'arolim, and decided that i t  was error in the State 
court to proceed further with the suit after the petition for removal mas 
filed, because the circuit court alone had jurisdiction to t ry  the question 
of fact which was involved. This rule was again recognized at this 
term in  Carson v. Dunham, 121 U .  S., 421 (ante, 992)) and is in entire 
harmony with all that  had been previously decided, though not with all 
that  had been said in the opinions in some of the cases. To our minds, 
i t  i s  the true rule and calculated to produce less inconrenience than any 
other. The theory on which i t  rests is that  that record closes, so f a r  
as the question of removal is concerned, when the petition for removal 
is filed and the necessary security furnished. I t  presents, then, to the 
State court a pure question of law, and that is, whether, admitting the 
facts stated in  the petition for removal to be true, i t  appears on the face 
of the record, which includes the petition and the pleadings and proceed- 
ings down to that  time, that  the petitioner is entitled to a removal of 
the suit. That question the State court has the right to decide 
for itself; and if it errs in  keeping the case, and the highest court (662) 
of the State affirms its decision, this Court has jurisdict' ion to 
correct the error, considering for that  purpose only the part of the 
record which ends TI-ith the petition for removal. Stone v. South C ~ O -  
h a ,  117 U .  S., 432 ( m p r a ) ,  and cases there cited." 

This case and the remarks of the Court just quoted were fully re- 
-1-ie~ved and approved by us in Derrick u. R .  R., 158 K. C., 307, in which 
we said:  "The nde,  as thus formulated, ha3 been recognized by this 
Court as the authoritative and controlling one in ~'Yprings v. R .  R., 130 
N. C.. 186. Tlie cases to the same effect are collected in 5 Digest U. S. 
Supreme Court Reports (L. Ed., 1908)) pp. 5100 and 5101. I n  the 
case of R .  R.  7'. Daughfry, supra, the very question now before us was 
in~olved,  and the Court held it to be 'thoroughly settled' by the decisions 
that issues of fact raised upon petitionr for removal must be tried in 
the Federal court. Tlie issue in that case was one of diverse citizenship. 
The matter waq fully discussed at the last term by Justice Hoke in 
Rru c. 11f. irror Co., anfe, 24, and we then reached the same conclusion as 
herein stated," citing Crelzore c. R ~ ~ i J u ~ a y  Co., 131 U.  S., 240; R. R. v. 
Dazrghfr?~, 138 r. 8.) 298. 

I n  Rea o. Nirror Co., supra, Justice Hoke thus decisively closes the 
question: "If the plaintiff desires to challenge the truth of these aver- 
ments, he must do so on motion to remand or other proper procedure in 
the Federal courr. That court being charged with the duty of exercising 
jurisdiction in such case, must have the polver to consider and determine 
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the facts upon which the jurisdiction rests," citing many cases to sup- 
port his statement. 

The mere fact that we may have resorted to the records of the 
Corporation Commission to establish certain facts does not take the case 
out of the settled rule, for they are, at  least, but evidence of the facts 
they contain, and we have no  jurisdiction to consider evidence, but only 
the allegations of the petition. I t  was attempted, in the case of Carson 
v. Hyat t ,  supra, to introduce the record of a former suit between the 

parties to estop Mrs. Carson upon the question of her citizenship. 
(663) With reference to this offer of record proof, the Court said: "At 

most, i t  was only evidence, and had nothing to do with the 'face 
of the record.' " 

So we see that the form of the proposed proof in denial of defendant's 
citizenship, whether record or otherwise, has nothing to do a i t h  the 
matter, as i t  does not appear in, or "on the face of," the petition. This 
rery question was distinctly raised in Carson, v. Hyat t ,  supra, and this 
is the Court's emphatic response: "The State court is only at liberty 
to inquire whether, on the face of the record, a case has been made 
which requires it to proceed no further. I n  the present case the petition 
stated, in positive terms, that Mrs. Carson was, at  the beginning of the 
suit, and still continued to be, a citizen of Massachusetts. With that 
fact established, the necessary citizenship for a removal existed. 
Whether i t  was a fact or not could, under the ruling in Stone v. South 
Carolina, 011ly be tried in the circuit court." Nothing, therefore, ex- 
traneous to the record may be considered, but only those things that 
appear iherein. The questions of fact and of law involved must after- 
wards be settled in the Federal court, upon the motion to remand. 

I f  we take notice of evidence not in the record in order to decidc the 
truth of the matter, we are not acting solely upon facts disclosed by the 
record, as we are imperatively required to do, but seeking information 
from foreign sources in order to pass upon the issue of fact, which we 
are clearly forbidden to do, and the quality of the evidence so used by 
us, whether legally conclusive or otherwise, does not differ the case from 
those we have cited, in which the Court has cleared up the obscurity in 
former decisions and stated the law with unequivocal directness, so as 
to leave no room for any possible doubt as to what is meant. I t  is our 
bounden duty, under the law, to let go our jurisdiction, unless there is 
sufficient warrant on the very face, and not outside, of the record for a 
retention of the case. 

I n  this particular matter the Federal court may not agree with us as 
to the proper construction and the legal effect of the evidence coiisidered 
by this Court in Staton v. R. R., however much we may be convinced of 
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the correctness and unassailable character of our position, or i t  
may deny our right to enter upon the investigation which led us (664) 
to the conclusion that the defendant in that case was a corporation 
of this State, having its domicile and citizenship here. I concurred in 
that riem-. and have not changed my opinion there held in regard to i t ;  
but I can clearly see, in the light of decisions of the Federal Court of 
last resort, which are billding upon us, that it is beyond our jurisdiction 
to decide the question. My conclusion is that defendant is entitled to 
the remoral of the cause and that his application should be granted, 
although it may not be essential to a technical transfer of the case, 
which may take place without our intervention. 

I may properly add to what has been said in this opinion, that when 
Staton I?. R. R. was before this Court, it is apparent that the specific 
question involred in this appeal was not considered with reference to 
the authoritative utterances of the highest Federal Court, but we simply 
assumed, all of us, that the jurisdiction rested in this Court to decide 
the fact of citizenship, as the evidence of i t  came from such an indis- 
putable source; and with this assumption, without any specific inquiry 
into the correctness of it, we did not, at  the time, question our right to 
construe the erideiice, not introduced in the case, but which we found in 
the reports of the Corporation Commission, but silently passed that point 
in the discussion of the case and immediately considered the nature and 
legal effect of the proof. None of this was in the petition or in  the 
record, nor did any suggestion of the kind appear "on the face of the 
record.'' The case of Staton v. R. R. is, therefore, not binding as a 
precedent, and even if i t  is an authority, and we were inadvertent to the 
positive and unquestionable ruling of the higher court, we should follow 
the latter as controlling upon us. I am sure if the attention of the 
learned justice who wrote the opinion in that case had been drawn to 
that ruling, he would hare concurred in our present view of the question. 
We altogether failed to notice it. 

( ' i i ~ c l :  h'ro~crc I* .  Jc1r7~~son, 179 N.C. 367, 371, 375, 377, 378; 11Iizzell 
71. R.R., 181 N.C. 38. 
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His Excellency said : 
I have the honor to present to the State the portrait of Patrick Henry 

Winston, the gift of his daughter and his three living sons. 
He  was born in the county of Franklin, on the 9th day of May, in 

the year 1820. His mother was Anne Fuller, daughter of Bartholomew 
Fuller, a man whose power and genius are potential in descendants of 
this generation. On the paternal side Mr. Winston comes from a family 
long illustrious both in England and America, a family whose public 
services and private virtues have exemplified in the highest degree the 
greatness of the English race. Son of a Winston mother was John 
Churchill, Duke of Marlborough, who saved England from the dominion 
of France; son of a Winston mother was Patrick Henry, who saved 
America from the dominion of England. 

Of such stock William Winston, immigrant, came to Virginia in 
1666, seeking in the new world fame, fortune, and honor. The records 
of the Virginia land office show his eagerness for acquiring land, and the 
vestry records of St. Peter's Parish, New Kent County, manifest his 
piety and hospitality. 

From the virile loins of William Winston came a stock of men and 
women, unsurpassed in the annals of America for genius, for character, 
for achievement. I n  the second generation was William Winston, colonel 
in the Colonial Army, conspicuous for bravery in the French and Indian 
wars, "a greater orator than Patrick Henry," says Willianl Wirt ; in the 
third generation was Patrick Henry and his cousin Joseph Winston, 
hero of King's Mountain and Guilford Court-House; in the fourth 
generation was Dolly Madison, and her cousin, William Winston Seaton, 
founder of modern journalism, editor of the great Whig organ, the 
Natio-nal Intelligencer; in the fifth generation were John Anthony Win- 
ston, Governor of Alabama, and Patrick Henry Winston of North 
Carolina, whose portrait is before us. 

But Patrick Henry Winston has a title to nobility more indefeasible 
than that of descent. When the courtiers of Napoleon would please 
him by tracing back his pedigree to the Dukes of Treriso, be cut then1 
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short by saying: "My patent of nobility dates from the Battle of 
>lontenotte." 

The early life of Mr. Winston was spent in manual labor on his 
father's farm. His only teacher n-as his mother, whose untimely death 
left him a plow-boy in the field, among his father's slams. But a 
larger spirit stirred within him, and so, at the age of 18, he ran away 
from home and entered Wake Forest College, ~vhere he iupportd  him- 
self by manual labor, and accomplished in one year the studies that 
usually required three. Leax-ing Walw Forest, he taught for three years 
the Oak Grove Academy in Bertie County, and continued his education 
by intense and unremitting private study. His ambition now fully 
aroused and his ~riews of life enlarged, he went to Washington City, and 
entered the Columbian University, where after three years of study he 

graduated with the highest honors as valedictorian of his class. He 
thenreturned to Korth ~ i r o l i n a ,  and cornpIeted the course of study in 
the TTniversity Law School at Chapel Hill. 

Acharacteristic incident concerning Mr. Winston during his law 
course at the University is told by the late Samuel F. Phillips, ~ h o  was 
at  the same time a student in the literary department of the University : 
"On the night of the grand conimencement ball," says Mr. Phillips, "as 
I was going to my room, bet~wen midnight and day, I passed the open 
door of Winston's room, and found him intently reading 'Coke upon 
Littleton.' He  had not left his room during the featirities of the occa- - 
sion, but had studied all night long, as eagerly as the other boy. had 
danced and frolicked." I t  was the keynote of his life. He  was as fond 
of pleasures as any man, bnt he was their master, not their slave. 

Obtaining liceue to practice lam-, he settled in Windsor, Rertic County, 
where he had previously taught school; and was married on 1 January, 
1846, to Martha Elizabeth Byrd, to mhonl he had been betrothed while 
a teacher. He now took rank at  017Ce at the head of his profession; and 
maintained it for forty years, at a bar that had no superior in the State. 
H e  knew the foundations of the law, and his learning was accurate and 
profound As an advocate he was unique in his originality. By the 
force of logic and earnestness he compelled courts to his conclusions. He 
turned to r i e ~ ~  eTTery side of a question, exposing fallacies, stripping off 
~eneering, getting at the heart of it, illustrating eTery phase of it with 
homely illustrations drawn from everyday life, illuminating the driest 
legal points TT-ith quaint, irresistible humor, w broad, side-splitting fun. 
His courtroom speeches attracted people from far and wide. By the 
strong analytical light of his intellect abstruse propositions of law 
became clear, and complicated questions of fact Tvere reduced to  ele- 
mental simplicity. He did not declaim in high-sounding phrases and 



I N  T H E  SUPREME COURT. [ l66  

splendid superlatires, but conjured judges and juries by the charm of 
convincing power. 

I n  the town of Windsor Mr. Winston was a colossal fignre. He walked 
along the streets thoughtful and with the calm dignity of conscious 
strength. H e  was always well dressed, immaculately clean, a perfect 
specimen of magnificent manhood. I f  he sat down in front of a store, 
he at once became the center of a group that listened with admiration 
to original utterances from a mind full of strong common sense and 
philosophic reflection, stored with learning, conversant with all the 
phases of human life. You did not feel constrained by courtesy to laugh 
at his humor, but laughter was spontaneous, the irrepressible expression 
of delightful emotion, when by the flash of his genius some person or 
position was exposed in ridiculous proportions. 

The ablest lawyers of the State practiced in Windsor, and at  the other 
courts that Mr. Winston attended. But he had no rival in the opinion 
of the people of Bertie. I t  was always assumed before court that the 
side on which Mr. Winston had been employed would win. This pre- 
judgment by the people was nearly always affirmed by the courts and 
juries. As long as he practiced law, the universal confidence in his 
prowess was never shaken. His characteristic, original sayings passed, 
as current coin of thought, through all the eastern counties. Even 
negroes and illiterate laborers treasured his apt sayings and homely 
illustrations; loved his rich, broad humor; imitated his droll and charm- 
ing mannerisms. For nearly half a century Mr. Winston was retained 
in erery important case in the courts of northeastern North Carolina. 
His professional standing and his rare ability were recognized in his 
selection in the celebrated Johnston Will Case to make the leading argu- 
ment in behalf of the will before the Supreme Court of the State. This 
case is reported on page 260 of Phillips' Law. Four weeks were con- 
sumed in the trial, presided over by the late Chief Justice Mer~imon, 
then Superior Court judge. The place of the trial was the historic town 
of Edenton in the courthouse of colonial days. Dr. Hammond, the 
famous alienist, was relied upon by the caveators to break the will. 
There was never before at  a trial in the South a more powerful and 
celebrated array of lawyers: Graham, Bragg, Vance, and Eaton were 
against the will; W. N. H. Smith, Bartholomew I?. Moore, Judge Heath, 
Judge Gilliam, Edward Conigland, Samuel F. Phillips, and Patrick 
Henry Winston were for the will. I t  was a forensic contest that has 
passed into the history of the State. The feeling was intense, and has 
not abated to this day. By this will one of the largest estates in North 
Carolina passed from the heirs of the blood to those who were not of 
kin. The case involved the largest amount of property up to that time 
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in  litigation in the courts of the State, and the compensation to the 
attorneys mas likewise the largest erer paid up to that time. X r .  Win- 
ston's argument for the d l  exhibits every resource of a strong, fertile, 
and vigorous mind, xvell trained in law and skilled in lucid exposition. 
The will was sustained. 

I n  1850 and again in 1854 the people of Bertie chose Mr. Winston to 
represent them in the House of Comnions. His career here made him 
hosts of friends and a State reputation. His powers as a speaker, his 
varied and profound learniAg, his accurate scholarship, his broad rision 
of life, as well as his charming personality and his rare social gifts, fitted 
him for a great public career. Political honors of the highest order 
invited him. With calm deliberation he put them aside, and resolved, 
for the sake of his wife and children, to spend his life at home. He  
never swerved from this high resolve, except under the greateqt public 
emergencies. 

I n  1861, at the beginning of the Civil War, the Legislature elected 
him, together with Bartholomev F. Moore a ~ l d  Saniuel E. Phillips, as a 
Board of Claims, one of the most important executive-judicial offices in 
the State, to pass upon claims against the State arising out of the Civil 
War. I n  this work Mr. Moore mas almays ecoiiomical, Mr. Phillips 
always generous, so the real decision was made by Winston. He, him- 
self, with characteristic humor, sized up the boavd as follom: "To 
Moore a silver dollar looks as big as a cart wheel; to Phillips, as little 
as a sixpence; to Winston, just the right size." 

Mr. Winston's record on this board caused him to be appointed by 
Gorernor Vance financial agent beh-een the State of North Carolina 
and the Confederate Government at Richniond. In  this office he settled 
millions of dollars of claims, and protected the financial interests of the 
State with conspicuous fidelity, ability, and integrity. During the entire 
C i d  War he mas the intimate friend and counselor of Vaace. From 
1862 to 1865 few days passed without their meeting in council. 

I n  1865, at the close of the Civil War, Mr. Winston was selected by 
his native county of Franklin, where his family had resided as refugees 
during the Civil War, to represent it in the great Constitutiolial Con- 
1-ention of that year, a body of men chosen for wisdom, patriotisni, and 
integrity, to deal with the most momentons problems that ercr con- 
fro~lted the state. &. Wiiiston7s record in thid conrention mas not sur- 
passed bj7 any member. The leaders of the conrelition united and formed 
a new party called "Conservati~e." Mr. Tinston was urged for Gover- 
nor in the approaching elections; hut, recognizing the unwisdom of his 
OTTn selection because of his prominent serrices in behalf of the Con- 
federacy, he refused to be considered; and, in conjunction wit11 other 



I N  THE SUPREME COURT. [I66 

leaders, brought forward Jonathan Worth, a Quaker of Randolph County, 
who  as nonlinated and triumphantly elected. During Governor Worth's 
administration, Mr. Winston was president of the Council of State. 

111 1868 he mas urged by the people of the First Congressional Dis- 
trict to represent them in Congress, but he declined the nomination, 
and henceforth devoted himself exclusively to the practice of law, the 
repairing of fortunes shattered by war, and the education of his children. 
I11 all of these purposes he was eniinently successful. His law practice 
was the largest in the district, his plantations among the most valuable 
in the county, his children were all at  school or college, and the delicious 
roe harrillgs of his Terrapin Point Fishery were famous as a breakfast 
dish from Baltimore to Atlanta. 

As a man of business, Mr. Winston realized Carlyle's definition of 
genius: he had infinite capacity for taking pains. He  not only per- 
sonally knew, but in a large degree personally supervised, all the details 
of his very extensive farming and fishing operations. IIe visited them 
as often as he could get away from his law practice. His visits brought 
a delight to crerybody, men, women, and children. His love of fun, his 
kindly sylnpathy, his merry humor, his shrewd worldly wisdom, his big- 
hearted and big-brained personality made his visits memorable to all. 
No patriarch in the age of Abraham ever ruled more kindly, more 
lovingly, or more completely. But he was thoroughly modern and pro- 
gressioe in business ideas and management. He  was both scientific and 
~rac t ica l  as a farmer and fisherman, adoptiilg the latest machinery a i d  
taking the newest ideas. Probably the first telephone ever seen in North 
Carolina was installed by him in 1870 between his Terrapin Point and 
Hopewell Fisheries. 

Mr. Winston mas a member of the Episcopal Church. His faith was 
unfaltering and unostentatious. His strong talents and lovable qualities 
were displayed in his private and domestic life. 

Mrs. Winston was a lady of rare beauty, sweet disposition, and lovable 
character. Shc lived with him more than forty years, and bore him ten 
children; she made for him and managed for him a genuine home, a 
home of hospitality, of love, confidence, and sincerity, of neighborly 
kindness and high ideals. The doors of "Windsor Castle" always hung 
wide open. I t  is a pleasure to note that the marriage ceremony of this 
happy and well-mated pair was performed by the Rev. Andrew Craig, 
the father of your speaker; and that the friendship between the two 
families has continued through three generations and is now entering 
upon the fourth. 

Mr. Winston was the center of this family life. The whole family 
system revolved around him. He  not only selected for his children the 
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best schools and colleges, and personally supervised their education, but 
on their return home for vacation he personally examined them care- 
full? i r r  their studies, and tested both their knowledge and their mental 
habits. TThen they mere at school or college in distant counties, or in 
other States, he lired with them day by day through lctters. To one of 
his sons he wrote daily for fire years; and even after graduatiou they 
exchanged letters three times a week for over ten years. His chirography 
mas as clear-cut, regular and bold as copper-plate engraving. He mould 
compress into one page a rolunle of instruction. The late Dr. Thomas 
D. Hogg of Raleigh, a warm personal friend, used to say that a letter 
from Winston received b j ~  him in Strasburg gave more information 
about thc great cathedral and its wonderful clock than he could get in 
Strasburg. Ko person ever received a letter from him ~ ~ i t h o u t  being 
specially attracted by some striking peculiarity, quaint humor, finely 
turned p h ~ a s c ~  or pointed expression, as well as by its strong, practical 
common sense. His mind was ne-r.er idle. He studied astronomy for 
thirty years and political economy all his life. During the long summer 
months he x~ould read a play of Shakespeare each day after dinner, 
before returning to his law office. One of his sons, himself a scholar 
and tracher, says: "My father wrote me daily at Cornell University 
most interesting and instructive letters about my studies. H e  was especi- 
ally interested in astronomy, political economy, mathematics, and Shakes- 
peare. H e  knew more about these subjects than any of my teachers." 

X r .  Winston's library was full of the best books, covering the whole 
range of human thought. Each child, as his mind grew, was taken to 
the library and introduced to some dear friend, to Scott or Prescott, to 
Webster or Everett, to the Bible and Shakespeare. 

The spirit of the old South that was not crushed by the overwhelming 
disasters of defeat was nobly typified in Mr. Winston. I n  the day of 
ruin and the disintegration of our institutions many were discouraged; 
some in despair surrendered. The land had been smitten by the cruel, 
relentless hand of war. Eastern North Carolina and the county of 
Bertie had borne their full share of the sacrifice. The county was pros- 
trate, her plantations were neglected, her homes were desolate, her prop- 
erty was gone, her children had been slain. The old men were hope- 

1 less; the young were reckless. An air of abandonment pervaded com- 

I munities. The spirit of pride and culture and noble ambition no longer 

1 restrained and st&ulated to high endearor. The boys were not sent to 

I college. The representatix~es of old families did not aspire to the posi- 
tions of their fathers and sometimes went to dissolute and shameless 
lives. -3, tragedy more grievous than battle was enacted in the county 
once adorncd by splendid citizenship. 
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Mr. Winston stood erect amid the general den~oralization. With 
unfaltering courage he grappled and overcame the difficulties of this 
political, social, and industrial chaos. Regardless of cost and personal 
sacrifices he maintained the old traditions of home, and sent his children 
to the best schools and colleges to receive and worthily use the best 
culture and the highest inspiration of the age. As the head of his 
family he exemplified the highest ideals of our race; and from the loins 
of this father sprang a progeny inspired to noble accomplishment. His 
children have stood in the foremost raiiks in politics, in law, in edu- 
cation, and in business; one an orator, whose brilliance was not sur- 
passed, whose eloquence and humor were famous throughout the Union; 
one, the ablest educator of the South, ranking among the thinkers and 
philosophers of this generation. This is not the occasion to speak of 
the others who are yet in the strenuous activities of the contest. 

The power of a man like this never ends; i t  grows ever broader and 
deeper. ,is Carlyle said of Robert Burns, and his virile father: 

"His roice, fashioned by that old father there, does i t  not already 
reach like a great elegy, like a stern prophecy, to the ends of the 
world 2" 

To be ranked among the noblest of our State, to live after death in 
this our Pantheon of History, is a distinction he has nobly earned. And 
now, as he comes with the password of merit, he is welcomed by this 
exalted Order of the Immortals. 

Posterity will gaze on those features and emulate those virtues whose 
memorial we here dedicate, with high honor to ourselves and lasting 
service to the State. 

ACCEPTANCE BY CHIEF JUSTICE CLARK. 

The Court has listened with interest to the eloquent speech of the 
Governor of this State in presenting the portrait of one of the most 
distinguished lawyers whom North Carolina has produced. I t  was the 
good fortune of the speaker to begin the practice of the law at the feet 
of Patrick Henry Winston, and he will ever retain a touching recollec- 
tion of his courtesy and kindness to young lawyers and will remember 
always the deep admiration which in common with all others he con- 
ceived of Mr. Winston's learning, his ability, his noble qualities, his deep 
insight into human nature, his kindly feeling towards his fellowmen, and 
his almost lightning-like perception of the merits of a cause and of the 
principles involved. 

580 
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When Mr. Winston himself came to the Bar conditions were rery 
different from those of to-day. I t  was before the day of large aggrega- 
tions of capital,  hen there were few railroads and no factories among 
us, TI-hen the coming of the judge to our little county towns was the 
erent of the year, and when all persons of substaiice and leisure attended 
court to learn the law from the lips of his Honor. The relative im- 
portance of the Bar at that day was necessarily far greater than at 
present, and the influence of a leading lawyer like Xr .  Winston left a 
deep impress, not only upon the people of the county in which he lived, 
but on the circuit which he rode, for in those days the lawyers as a body 
began the circuit with the judge and generally rode it with him to the 
end, in the old English style. The sayings of distinguished lawyers, 
especially one of Mr. Winston's ability and originality, were treasured 
up and repeated from one to another for years afterwards. He  also 
came to the Bar at a time the history of the lam was an unopened 
book, and when laxv teachers impressed upon their students the sacred- 
ness of all the complex forms of actions, the inspired wisdom of the 
separation between law and equity, and especially that the greatest man 
that the Profession had known was Sir Edx~ard Coke, and that the only 
lawyers who were possibly greater than he mere the judges who had lived 
400 years before him who in some inscrutable manner had disco~ered 
that "perfection of reason," the common law of England, "whose sources 
were as undiscoverable as those of the Nile." I n  short, it was heterodox 
for any lawyer to doubt that the farther back we went into the misty 
past the wiser were the judges and the greater werc the lawyers and the 

1 

laa-. This fiction narrowed the Profession and through them had its 
effect upon the public, with whom the Bar mas the greatest single influ- 
ence in the State at that time. 

Mr. Winston, however, was one of those men whose natural ability, 
originality, and keen perception rose superior to this environment. While 
he did not, and no man can, altogether shake off the influence of his 
early education, he instinctively grasped the merits of every controversy 
in which he was engaged, and, as Governor Craig has well said, the side 
that retained him deemed that success was already assured. 

I n  addition to the anecdotes which the Governor has mentioned, I 
recall one that still lingers in the traditions of the Bar in Eastern North 
Carolina and xvhich has been printed in many of the law magazines. At 
his rery first court an older lawyer put to him this question: "I have," 
said he, "an action for a tract of land in which my courses and distances 
are all right, except that when I start back from my last corner to the 
beginning, while the course is right, my distance overruns. Now, why 
can I not bend out to get my poleage?" To this the young lawyer, with 
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that deliberation which throughout life marked his speech, said, slowly: 
"There is no reason in the world, except that this man on the outside, 
a miserable sinner, may say, why do you not bend in and get your 
poleage 2" The old lawyer exclaimed that this was utterly preposterous ; 
but young Winston had hit the nail on the head and had gone directly 
to the center of the proposition. This clear, crisp, and unanswerable 
answer like a flash of lightning rereals to us the lineaments of the man 
more clearly than yonder portrait, for "as a man thinketh, 50 is he." 
The outward form changes, but the mind is the man. 

Mr. Vinston was not merely the descendant of an illustrious line, but 
he was far  more-he was worthy of his descent. He  has left behind him, 
too, those who hare added just luster to his fame. One of his sons, 
president of the State University, and of the State Agricultural and 
Mechanical College, and of the University of the great State of Texas, 
took his stand anlong the great educators of the South. His two younger 
sons have sexed with distinction as judges of the Superior Court of 
North Carolina, and one of these also as Lieutenant Governor of the 
State. While his other and eldest son, having achieved reputation as 
Attorney-General of a distant Conimonxealth whose shores are washed 
by the waters of the Pacific, died on the threshold of still higher honors 
and sleeps far from the land that knew him first. His only daughter is 
the wife of one of the most prominent la~vyers of our State. 

I t  is to its great "leaders of the Bar" that the Profession must look 
for that high sense of honor which is shown by them in the conduct of 
causes, that courtesy to opponents in high debate and that fair treatment 
of witnesses xhich the heat of no contest can cause them to forget, and 
that high bearing on all occasions which shall retain for the legal Pro- 
fession the confidence and respect of the public, which have made lawyers 
a power in years gone by, and which alone can render the pursuit of 
the Profession honorable to themsel~es and a credit to the community. 
Among these men, Patrick Henry Winston of Bertie is entitled to high 
place, and his memory should eyer be cherished in honor by the Profes- 
sion which he adorned. 

The Marshal will hang his portrait i11 its appropriate place by the 
side of the other great leaders whom he met in forensic debate or followed 
or preceded, and in sight of the many volumes which preserre the legal 
lore ~ h i c h  he l o ~ e d  and mastered. 
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x o ~ ~ . - - T h e  reverse index :vill be found to embrace the distinctive subheads of the decided 
points, referring by number to the places ~vhere the decisions thereon are indicated, and the 
cases embracing them are cited. It is hoped that in this manner, and by the embodying of the 
sketch words in italics in this index, the practitioner may more readily find whether the point 
he is looking up has been decided in this volume, and if so, where. 

ABSl'DONhlENT. See Deeds and Conveyances. 13, 14. 

ABORTIONS. See Crimiilal L ~ T .  19, 20, 21, 22. 

ACCEPTAKCE O F  CHEClICS. See Ranks and Banking. 3 

ACCIDENT. See Contracts, 13. 

1. Actio?zs-Pleadings-L4?~~e~zd~n~~~t~-ATe~~ Cause of Action-Libel-Bo~J- 
cott-Appml a ~ l d  Error.-A new and cliqtinct cause of action is not 
a l l ~ \ ~ n b l e  by a~ncnclment to the complaint, and where the original 
complaint alleges a cal1.e of action for libel, it may not be amended 
so as to niaintain an action for d ~ m a g c s  arising from an alleged bop- 
cott by the defendanit; for if the amendment be for the purpose alone 
of shomi~lg malice, i t   as 1mnecebeary, and if relied on as  a cause of 
action i t  was not permi-bible by amenilment. Supreme Gou?lcil c. 
Crafid Lodge, 221. 

2. Actio?zs-~fisjoi11c7er~Caz~srs a n d  Ptcrtics-Dismissal of Action. - An 
action brought by a father, in hi< own behalf and in that of his son, 
a minor, as  next friend, alleging ildmages to them both for a personal 
injury to the latter, is a misjoinder of parties as well as  causes of 
action, not capable of division. and may be dismissed. Cwnpbell V. 

Power Go., 488. 
3. Setions - Xisjoi~tdc? - TVitli drcizcrrl of P n r t ~  - Costs - Bnzendments- 

Court's Discretioti.-Where there hds heel1 a mixjoinder of parties a5 
well as  causes of action, i t  is rmithin the discretion of the trial judge 
a t  any time before verdict or adverse decision to permit the with- 
drawal of one of the parties, leaving the action to proceed singly as  
to the other, and to allon- a proper amendment of the pleaclings as  to 
the remaining cause, nhere the defendant has asked for no affirm- 
ative relief and his defense cannot be prejudiced (Revisal, src. 30'7) : 
but the defendant is entitled to recover his cost against the party 
retiring from the case. Rid. 

ADMISSIONS. See Evidence, 1 ; Appeal and Error. 23 ; Homicide. 2.5 : Wit- 
nesses, 2. 

POSSESSION. See Evidence, 2 : Limitations of Actions. 

ADVEELTISE~RIEST1. See Mortgages, 3 

AGREEMENT. See Verdict. 

AMEND~MESTS. See Pleadings, 3 ; Conrts 

dh'TIE~CEDENT DElBT. See Bills and Sotcs, 3. 
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APPEAL AATD ERROR. 
1. Appeal and Error-Brief-Exceptions Abartdo?zed.-Exceptions appear- 

ing in the record of the case on appeal, and not set out in the brief, 
or in support of which no reason or argument is stated or cited, are 
deemed abandoned on appeal. Rule 34. L7oyd v: R. R., 24. 

2. Appeal mad Error--Trials-I~zstructions-Verdict, Directing-Procedure 
Rules of Court.-It is uot required that an exception to the direction 
of a verdict by the court upon the evidence should conform to the 
particulars of Rules 19 and 34 of the Supreme Court regulating 
appeals, for it  is analogous to instances of nonsuit, which require 
that the court examine into the pertinent evidence in the record. 
Wynn v. Grant, 39. 

3. VerdictsJudgments-.Modificntio?i-Appea and Error.-In this action 
the verdict of the j ~ u y  established certain interests in defendant's 
favor in the lands in controversy which were not adjudicated in the 
judgment rendered; and as  the plaintiff did not appeal, the judgment 
is accordingly modified and affirmed. Johvson v. Whizden, 104. 

4. Appeal and Error--Assignments of Brror-Rule of Court.-The assign- 
ments of error on appeal should indicate the ground of the exceptions 
relied upon with such definiteness and particularity that  the Court 
may examine into them without having to search the record to ascer- 
tain where and what they a re ;  and the rule as  to such assignments 
may not )be waived by parties without the consent of the Court. 
Spruce Co. v. Hunniicutt, 20.2. 

5. Deeds adzd Conveya#?ces-Probate-De Pwcto Acts-Appeal and Error- 
Presumptiom.-Where the probate of a deed appears to be regular on 
its face, aud taken before one apparently acting as  a justice of the 
peace, i t  will be effectual as  the act  of an officer de facto, if not &e 
juve; and where the incapacity of such officer does not appear in the 
record, the one who takes under the grantee will be adjudged to have 
acquired a good title. Ibid. 

6. Injz~nction-Restrai??:i"rag Order--4ct Cmit ted-Appeal  and Error.- 
The correctness of a ruling dissolving a restraining order will not be 
considered on appeal when i t  is made to appear that the act sought 
to be restrained has 'been committed. Moore v. &fonummt Co., 211. 

7. Appeal an_d Error-Docketing Transcript-Rules of Court. -For an 
appellaut to be entitled to have his case heard in the Supreme Court 
as a matter of right, he must conform to the rules and regulations 
respecting appeals (164 N. C., 344) ; and when he has failed to file 
his transcript in the Supreme Conrt by Tuesday preceding the week 
of the call of his district (Rule 5 ) ,  and the appeal has been dismissed 
(Rule 17), his motion to reinstate (Rule 18) will be denied. Hazcjlc?ns 
v. Telegraph Go., 213. 

8. Appeal and Errov-Second AppeadBame Exceptio??s.-Where a case 
has been tried in the Superior Conrt in accordance with a decision 
therein rendered on a former appeal, exceptions therein taken will 
not again be passed upon by the Supreme Conrt on a second appeal. 
Latham v. Fields, 213. 

9. Appeal and Error-Assipaments of Error-Appellant's Brief-Rules of 
Cotbrt.-Statements made in appellant's brief, that he has ten assign- 
ments of error and insists upon them all, do not come within Rule 34 



INDEX. 
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of the Supreme Court, and they TX-ill not be considered: the require- 
ments being that there must be some reason or argument in their 
support set out in the brief. Watkias ?j. Lccwsorl, 216. 

10. Appeal and Error--Pleadings-A??&e?zclrl%etits-Fragn~entarg -4ppeals.- 
An appeal from a n  order of the lower court permitting an amendment 
to a pleading is premature and will be dismissed in the Snpreme 
Court. Supreme Council v. GI-and Lodge, 221. 

11. Appeal and E 1 r ~ o r - 3 ~ o ~ n s z ~ i t - T r i a T s - E v i d ~ 1 ? c e - ~  Appeal.- 
An appeal from a judgment of nonsuit taken upon the ruling of the 
trial court upon admissibility of e.i-iclence not determinative of the 
controversy will not be considered. Testcr v. Mfg. Co., 131 N. C., 602, 
cited and controlling. White v. Harris, 227. 

12. A7ew Tf-ials-Evide~ice, PrejudiciaCAppcnZ n~id  Errat..--It is held. on 
consideration of this petition to rehear, that  the decision heretofore 
filed is  correct in holding that evidence of a substantive and material 
character had been admitted to the appellant's prejudice, and in 
awarding a new trial. Land Co. v. Traction Co., 232. 

13. Appeal and Er ro~Pt~occss -A~lo t ioc~  to Dismiss-Pi.ernccture Appeal- 
Procedure-Erceptio~zsSSSIi~ appeal from the refusal of the trial 
jndge to dismiss an action for  ant of proper service of process is  
premature; the procedure being upon exception entered and appeal 
from final judgment if adverse to the movant. Gouge 1;. Bennett, 238. 

14. Verdicts, XpeciaZ-Infe~e?zces-T~~iit1s-Qt~estions for  Jury-Appeal and 
Ewer.-It is for  the jnry to draw inferences fr-om the facts found or 
agreed upon, and not for the courts ; and a special verdict is defective 
which contains merely a recital of evidence of a circumstantial nature, 
and on appeal therefrom a new trial will be ordered. 8. v. Fennel., 
247. 

15. Elcide?~ce-flqi ession of Opttiion-I17fercnces-Questions for Jurg-lr- 
gument of Cozi?zaeT-Appeal avid Error.-It is  for the jury to dram 
reasonalble inferences from the evidence, and counsel may argue to 
them the inferences to be drawn;  and while the court max instruct 
the jury that  there is no direct evidence of the conclusion argued, it  is 
peversible error to charge them to par  no attention to the argument. 
a s  S L K ~  i6 an expression of opinion forbidden by statute. and depr i~es  
the client of the benefit of his attorney'b services therein. h' u. Lcc. 
250. 

16. Cortstitutio?zaZ Latu-Co~irts-Courtesy to Counsel-Prejudicial Remarks 
Appeal and Et-ror.-Where an attorney has argued to the jury a 
reasonable inference to be drawn from the evidence in faror of his 
client, i t  is reversible error for the judge. in his charge. to mention the 
inference a s  a statement of fact testified to by the attorney, saying 
that he was the on1r one ~ h o  had so testified, as  such statement 
could not be termed testimony, and prejudiced the prisoner's clefenfe 
in the minds of the jnry. The Court expresses its disapprobation of 
such language used by the judge (Const., Art. IV,  see. S) ,  and point. 
out the fact that attorneys a re  entitled to courteous treatment. Ib id .  

17. Wit?zesses-QuaZific?atio~zs--if).peaZ and Error.-The determination of 
the trial judge of the disqualifications of witnesses t o  testify for lack 
of sufficient age or mental capacity is not reviewable on ~ppea l .  The 
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religious requirements of a witness discussed, and Revisal, sees. 1496 
(291, 2360, and 2384, referred to (by CLARK, C. J. 8. v. Pitt ,  268. 

18. Appeal and Eq.rov.-Honzidde-Escape-Pilir~g Brief-Rules of  Court.- 
When an appellaiit escapes pending his appeal to this Court, the Court 
in its discretion will either dismiss the appeal, or affirm tlie judgment 
or continue the case. I t  can nialce no difference that the appellant is 
convictrd of a capital felony. That entitles him to no special privi- 
leges. A. c .  DeVco~c, 281. 

19. Appeal and Ewor-Umnsloeled Questions-Exreptiom.-Esceptioiis to 
unanswered questions. witliout proper statemeut as  to their relevancy 
to the subject-matter of the trial, will not be considered on appeal. 
8. c .  XcKen:ic, 290. 

20. Appeal a?zd E~.ror-Recituls iu E:zccption~.-Recitalq in the appellant's 
exceptions iiot set our as a part of tlie qtatrment of caw on appeal 
settled b r  the judge 1131 not be considered. I b i d .  

21. Sanze-Ho?1zicide-Trial8-P1cj?~dice.-7Vhere the prisoner has appealed 
from a sentence of murder in the first degree. and as a part of his 
exceptions states that the wife of the deceased, nit11 her children, 
attended the trial in mourning, and boarded a t  the same place with 
tlie jury, such recitations, if considered as  a part of the case on 
appeal. will not alone be sufficient to set aside the sentence of the 
court. Ib id .  

22. Hornicidc-Deadl~ TVcn~~o~~-T?*iaFs-Prestiw~pt~ons-Evi~1etice-A~1pec11 
and En-or-Ecwarrmlers Error.-Upon the trial for murder, the law 
presumes malice from the killing with a pistol shot, and it  is for the 
prisoner to ghow that the shooting mas done under such circumstances 
na would justify the act or render it manslaughter; and where the 
jury lias returned, in such case. a verdict of murder in the secollcl 
degree. errors committed in aclmitting evidence of l~rerions threats 
npon the question of premeditation and deliberation neceisary for 
conviction of murder in tlie first degree are rrndered liarmless. S. z.. 
Altome, 306. 

23. Trials-Evidt~~ce Emcluded-ddmirsio?/s--Hc~~l^i~Tess Cn.oi..-The exclu- 
sion of testimony concerning mntterc: adlnittecl upon the trial to be 
true, if error, is liarinlesb. S. 1.. Cai duell ,  308. 

24. Homicide-Dcctdly Weapon-Xrrtte~.s in ;Miiigatio?~-Tl-iccIs-Cl~n?.ge- 
S tn fc ' s  Xcidmce-Appeal a n d  Ewor-Harmless Errol-. -Where the 
killing of a human being v-ith a deadly weapon has lbeen shown, and 
upon the trial of the accused for the homicide the judge has correctly 
charged that the burden was upon the prisoner to show ~nartcrs in 
mitigation to reduce the degree of the crinic from murder in the 
second degree. but the State niuit bhon- premrditation and clelibera- 
tion beyond a reasonable doubt for conriction in the first degree: and, 
also. that the prisoner could rely npon the State's evidence, as well 
as  his own, to show auch matters in mitigation, it  is not held for error 
that i11 his chai.ge the court further stated they shoulcl fintl the less 
offense, "if the defendant lias sho\~m the matters in mitigation by his 
evidence," for taking tlie charge as  a whole i t  dbes not reitrict such 
evidence, in the consideration of the jnrj-, to that offwed by tht. 
prisoner alone. N. a. Kc'Clurt, 321. 
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26. Homicide-Trials-JIu~-der in First Degree-Iuistrztctio?zs-Appeal and 

Brrov-Hro.l~zkss 2?i-rm-.--Tlie trial judge having esplaiiied to the jury 
the principles of law applicable upon the evidence in a trial for homi- 
cide. a portion of the charge, that if the prisoner killed the decease6 
with premeditation and deliberation, as  theretofore explained to them, 
and this is  shown beyond a reasonable doubt, the prisoner ~ ~ o u l t l  be 
guilty of murder in the f i r a t  degree, is not hcld for error. Ibid. 

26. Appeal alzd Error-h'mceptions-Questiovts and Answer-Objectiolzs to 
Qucstiow-Where exception is taken to the ruling out of an answer 
to a question aiked a witness in the trial of a cause, it  must in some 
n-ay be made to appear what the expected ansffer would have been, 
so that the lower conrt, and this Court on appeal. may pass upon its 
competency or relevancy. or the exception will not be considered. 
8. v. Law,  333. 

27. Appeal and Errol--Triclls-Iqzstt-uctionics-Request-out Discretion. 
-Bn appeal n-ill not lie from the refusal of the trial judge to give 
requested i n s t r u ~ t i o i i ~  after the jury had retired to make up their 
wrdict,  the action of the judge being solely discretionary under the 
circumstance5 Ibid. 

28. Trials-TVithdl-atcing Juror-Court's Discretio~t-Appeal and Error- 
Statutes.-Upon the trial of misdemennors and felonies less than 
capital, it is within the discretion of the trial judge to withdraw a 
juror and make a nlistrial m7hen to him the ends of juqt ic~ seem to 
require; and in the absence of abuse of the exercise of this discretion 
therein. 110 appeal will l ie; nor is this position affected by the prori- 
sionb of ch. 73.  Public L a v s  1913, passed doubtless to enable '1 

defendant to present the question of his innocence or guilt upon the 
State's evidence, etc.. as a matter of l a y ,  n7ith the right of appcnl 
only from final jndgmeilt of gnilt. Scm6Z~. if the statute affected the 
diccret io~~ of the trial jndge, exception duly noted sho~ilcl  be taken to 
his action and presented on appeal from final judgment or by ccrlio- 
) c t r i .  8. a. Bndrrxs, 349. 

20. Appeal and E~v'or~Assiqnments  of E~.i.or.-,111 assignment for error 
made to the charge of the trial judge should set out briefly the parts 
of the charge eucepted to :  and in this cace it  is held to be insufficient 
that the charge is set ont and the ahsignments refer to qnch portions 
as  appear betmeen certain mnrkd of identification. 8. a. Seal~onz, 373. 

30. In to~ica t ing  Liquors-Hzcsbantl and Wife-TI ials-Instructioa-Pre- 
.swrnptio??s-Appcal and Err'or-Hn~waless B,.~vr.-Upon this trial for 
the nnlawful salc of intoxicating liquors. there was evidence tending to 
shorn that the defeadaiitq, husband and wife. kept such liquors for 
sale a t  their home, and that the ffme defendant made the sale to the 
State's witness, in the presence of her huqhand, she teqtifying that 
 he had not sold a n r  intoxicants, and making no claim. therefore, 
that she was nillamfully acting under the reqtraint of her liusband. 
Ifeld, the judge erroneously instrncted the jury aq to their verdict 
11po11 their finding as  to whether the wife or hnsband wonld bc guilty 
11po11 the eridence of the hueband'c acquiescence or approval; but it  
is further held a s  harmless error. as the jury fully underrtood that  
her conviction rested entirely upon the question of whether she made 
the ~ m l a ~ r f u l  sale, and if so. did she act millingly and of her o w n  
accord. Ibid. 
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31. Appeal and El-I or-Objectiorcs awl Cscepfions-Specific Emceptions.-An 
exception to the charge of the conrt must be to a specific proposition 
wherein error is alleged and pointed out. and an exception contained 
in an excerpt from the charge, containing several propositions. is not 
sufficiently definite for its consideration on appeal. 8. v. Oa?nei.on, 
379. 

32. Trials - I?zstructio?ls - R ~ a d i n y  from Decisions - AppeccZ and Error- 
Hai-inless Brl-or-Delays of Triccl.-It is not commended that the trial 
judge while instructing the jury shoulcl lengthily read from decisions 
of the Court bearing, tllonqh correctly. upon the lam relating to the 
controvers~ at  issue: but this m~ill not be l~eld for reversable error. 
Ibid. 

33 Honzicide-T?.inls-XeIf-defense-Ev1dcic- Ii~st~-uctions -Appeal and 
Error-Upon a trial for a homicide there nTas evidence tending to 
show that the deceased and the prisoner were friendly; that  I-.. a t  
whose home prigoner mas living, had several cla,vs before the homicide 
given the deceased permission to use his horse and buggy, and that  
during the night the deceased, ~mknown to the prisoner, took the 
horse from the pasture to get a prescription filled for a sick mem- 
ber of his family: That the prisoner vc-as awakened and told some one 
had stolen the horre, and, arming himself with a gun, went in search 
of the supposed thief: that soon he heard the horse retnrning, but did 
not recognize deceased, who had shaved off his beard, and called to 
him to stop, but he kept on riding and called out "Quit that  !" "Quit 
that !" etc.; that prisoner twice fired in the a i r  to cause the rider to 
stop, and the third and fatal shot was fired because prisoner mistook n 
medicine bottle. which the deceased "flonrished," for a pistol; and 
prisoner testified that he fired in apprehension for his omt safety. 
Held, this evidence was sufficient to be submitted to the jury upon the 
question of whether the defendant reasonably believed, under the cir- 
cninqtances, he m7as acting in <elf-defense, or to sare himself from 
death or great bodily harm;  and an instruction that the jury return a 
verdict of manslaughter was reversible error. 8. u. dohnso*~, 392. 

34. dppca7  and Errol--Crin%inal Action--Petition to Review-Uotion.s-- 
S( 1r1?j Disco~cred Evidence-Supre?r~e Court. - The Supreme Court 
can entertaiil a proper petition in a criminal action to "reriew the 
record am1 reconsider the opinion filed in ihe case before certification 
to the lower court on account of an alleged palpable overuight there- 
in"; though in criminal caws a motion for a nerT trial for newly 
discorered evidence  ill not be allowed. 8. ?;. Ic r  Co.. 403. 

35. Trial.?-Instructio+~s-Spccia7 Reqzcests-Conte$ztion.s-Iaferc?~ces - Ap- 
pen? and  Error.-It is not error for the trial judge to refuw to gixe 
a prayer for special instruction nhich recites the contentions of the 
parties. ~ v i t l ~  favorable inferences ro be deduced therefrom, it  being 
for the attorney to draw such inferences from the eridence introduced 
in his arqnment to the jury: and where the conrt may have omitted to 
state n correct contention of the party. hi< attorney qhonld bring it to 
the attention of the conrt a t  the proper time, and the party cannot 
complain when he has not clone so. AS. v. Lance. 411. 

36. Trials-In%proper Arguments-Courts-Uorrection--4ppeaZ and Error- 
Prcsumptio?~s -Remarlcs made by a solicitor in the prosecution of 
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a case relating to extraneons matters, calcnlated to undaly prejudice 
the defense, should, in proper cases, be promptly rebuked from the 
bench, with such instruction as  mill remove from the minds of the 
jury the prejudice that may have been caused thereby; and when a 
motion for relief has been made in the trial court based upon matters 
of this character, set out in a11 affidavit, upon which the court has  
not stated the facts, or there are  no such findings appearing in the 
record on appeal, and i t  does not appear that he %-as requested to 

I 

state them, i t  will be presumed that the facts were found adversely 
to the appellant, or that the prejudice had been properly removed in 
some way b r  the trial jndge. This Court cannot consider the affidavit 
a s  findings of fact. 8. v. Ray, 420. 

37. Appeal aud Ei~or-Attow~ey and Client-Duty of Client-Laches.-In 
criminal as  n-ell as  civil caqes it  i~ the duty of the party appealing to 
see that his case on appeal has been prepared and sent u p  uncler the 
rules, and this duty is not excused because he has intrusted it  to his 
attorneys, paid them the necessary fees for the transcript, etc., and, 
relying upon them, has taken no further steps until it mas too late. 
S. v. Goodlake, 434. 

38. Intomieating Liquors -Search and Seizure -Possession -Prima Facie 
Case-Trials-Instructions-Appeal and l3rro.r-Harmless Error.-An 
erroneon., charge under the search and seizure lam, that  one gallon of 
intoxicating lignor made out a pr.inza facie case that  defendant had i t  
for the purpose of an unlawful sale, is rendered harmless under the 
evidence in this case establishing the fact that the defendant had more 
than that quantity. S. v. ;LLToore, a t  this term, approl-ed, denying the 
defendant's motion in arrest of judgment for that the warrant did not 
negative that he was a druggist, etc. 8. c. Slzood,  438. 

39. Appeal and Er~or-Cow-t's Discretion.-The appeal in this case being 
rulings of the trial court of matters largely within his discretion, no 
error is found. S. I;. Snipes, 440. 

40. Issues.-Where the trial judge has submitted to the jury issues upon 
the controverted facts which are fully determinative of the rights of 
the parties, his refuaal to submit additional issues will not be held 
for reversible error. Hif~toii v. Hall, 477. 

41. Trials-Regucsts-Appenl and Error-Objeetiorzs a?zd Eaceptio%-Car- 
riers-Avegligencc.-An exception that the court did not limit the 
admission of corroborative evidence to its corroborative character must 
be taken to the refusal of the court to so limit i t  upon appellant's 
request; and where the record is silent in  this respect, it is presumed 
on appeal that this was properly done by the trial court. Elliott v. 
R. R., 481. 

42. Bppcul arrd Error-Objections attd Emceptiorts-Q~cestions and Ans%cjers 
-Evide%ce-Harn%2ess Erf-or.--The question of defendant's negligence 
in this case depending upon mhether the defendant had provided 
snllicient help for the plaintiff to load rails upon its flat car, the 
admission of his testimony as  to the number of men required is held 
harmle~s,  if erroneous, he having elsewhere testified thereto ~vithout 
objection; and his answer to another ynestion o~bjected to. having 
little if any probative forre. under the circumstances of this case is 
not held for reversible error. TilZett v. R. R., 515. 
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APPEfAL AND ERROR-Continued. 
43. Appear and Error-Tmnsfcr of Causes-Principles of Law.--The actioil 

of the trial judge in transferriug a cause of action to another county 
will be rcvien7ed on appeal when ssuh action is based solely on a 
proposition of law. R. R. z;. Spencer. 522. 

44. Pleadilzys-Amer~d?ne~zts--Qo%~*t's Disc?-etio?t-Excusable Neglect-&- 
peal arid Errol..-A refusal by the trial court to set aside a judgment 
rendered in an action upon contract, for  surprise, inadvertence, and 
excusable neglect, on the ground that  defendant had neglected to  
allege a mistake in the contract sued on, twill not be distunbed 011 

appeal when it  appears that the pleadings had been filed, trial had 
upon the merits of thc case, and the issues sub~mitted were fully 
responsive lo the pleadings. Pritchard v. R. R., 532. 

45. dppea7 and Errog*- Defendant's Appcal - ilppellee's Costs - Costs - 
Prosecz~tion Bond-Tnterpretatiow, of Btatute.u.-Where the defendant 
to a n  action has appealecl from an adverse judgment rendered in the 
Superior Court, resulting in a reversal thereof in the Supreme Court, 
he is, upon motion made in the Supreme Court, under Revisal, see. 
1251, entitled to a judgment for his costs on appeal against the 
sureties on plaintib's nnclertaking given in the lower court for the 
prosecution of the action; for under the language of this section and 
section 450 this undertaking or prosecution bond is required of the 
plaintiff to secure all costs, whether i n  the Superior or Supreme 
Court; and Revisal, see. 605, requiring the appellant to give an under- 
takintg for the costs on appeal, cannot apply to  wch instances. 
h ' emqj  v. R. R., 566. 

46. Same-Cowk Superior Court-Pmaltf) of Born-App6iaatio.n to In- 
mw&se.-Where the defendant has been successful on his appeal to 
the Supreme Court, and his juclgment for  costs against the sureties 011 
the prosecution bond of the plaintiff results in making insecure the 

I voits in the Superior Court. the remedr is  by application to increase 
the penalty of the bond. Ibid. 

AP'PLIC'ATION. See Insurance. 

APPROXI3IhTIOS. See Contraets. 

AR)GU1\lEST. See Trials, 36, 50, 71. 

ABREST. See Criminal Llam, 5 ,  9 ; Officers. 

A,S,SBULT. See IIomicide, 21, 23. 

ASSZGNMENTS O F  EIRROR. Sec Appeal and Error, 4. 

ASSUMPTION O F  RISES. See Master and Servant, 1, 23 ; Pleadiugs ; Negli- 
gence. 

AlwFACHMENT. 
1. Attachntc.nt-Undo-taki?ag-Sepalnte Actinlz.-A successful defendant 

in attachment must seek relief in a separate action on the under- 
taking. Tvler v. Maho?zey. 509. 

2. Attachment-Probable Cause~Damuges  - Yalice. - Where plaintiff in 
attachment without malice has sned out his writ and seized the 
property of the defendant m i t h o ~ ~ t  probable cause, lie is liable to the 
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A T T A C H M E N T - C ~ ~ ~ ~ I I I ~ ~  (7. 

defendant in tliat action in the aniount of actual damages lie has 
therelby sustained. 1 bid. 

3.  Same-IZcs Jzidicattr.-The question of recovery by the plaintiff in this 
action for damages he has sustninecl by reason of the defendant's 
having seized his property in attachment ~ ~ i t h o n t  probable cause is 
not decided in defeiiclant'a appeal in the attachment proceedings. 
Xahortey @. Tyler, 136 N. C., 42, and the defense of ves jtbdicatn is 
untenable. Ibid. 

4. Attackflr c~~t-I\Totzr< side~zf--~lwlicc-Bc~de?rce - Inforwlc~tiox, dvccilnhk 
E~~o~c1erlc/c.-7T'here a permi  i n e r e l ~  leave1 the State temporarily for 
the purpose of prospecline, an attachment against his property here 
will 1:ot lie upo~i  the grouud that 11e was a ilolireiiclent ; a n ~ l  M here he 
sues the attaching creditor for damages, it  is sufficient for him to 
show, as  want of probable cause, that the latter acted upon rumor 
that  the plaintiff had changed hi\ plnce of residence to another State, 
without aiking information from the plaintiff's wife or family, who 
had remained in the Stste. or uzed other available m e m i  lo ascertain 
the trnth of the rumor he had heard. Ibid. 

3. -1 tttrrltr~zei/t-Pi.obnblc Cnt~.sc-T1.iccls-Qz~estioi1s for  Jury  - Questiom 
fo, c o z ~ ~ t . - I ~ ~  this case it is held that the question of probable cause 
is a mixed one of lam and fact, learing for the jury to determine from 
the el-idence. as  a matter of fact, whether tlie circumstances show the 
cause to be probable or not probable: but n-liether, admitting them to 
be true. the7 amoimt to a probable cnuse is a qnestion of Ian for the 
judge. Ihid. 

,4TTORXET AND CLIENT. See Trials. 36. 30 ; Constitutional Lm-, 7 : Ap- 
peal and Error, 3 7 ;  Fraud, 4. 

AUTOXORILE. See Railroads, 9. 10. 

BAILMEST. 
Railn%e?lts-Coirtracts-Hire of 31 t~Ze-3~egliyence-2'rinls.-~ln agreement 

of hire of a mule for plowing purposes for a period of two weeks, a t  
the end of which time the mule should be returned in as  good condi- 
tion as  received. is  an ordinary bailinent determined by the commoil 
law relating to bailments for hire;  and the bailee. being held to 
exercise only ordinary care for its preserration and protection, is  not 
respoiisible for tlie destruction of the mule and his conseqnent failure 
to retnrii i t  in the absence of ally negligence on his part. Robertson 
G. Lurither Co., 16.5 N. C., 4, cited and distingnishecl. Samjer v. 
TVilkinson, 497. 

BALLOT. See Con~titutional La.iv. 

BANKS hSD RANKISG. 
1. Trials-Banki?zr/-Yolzsuit-D1~e Course of dfail - Presumptions - Evi- 

dence-Co?zflicti?zg-Qllestio?ts for Juty.--There the evidence dis- 
closes that a letter containing a check on a hank mould hare been 
received by the bank in due course of the mail and of i ts  business on 
a certain day, a t  which time there TT-ere sufficient ftuida of the maker 
on deposit im~itli the bank to meet it, and tlie plaintiff. suing the bank 
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BANKS AND BASKIKG--Continued. 
for the amount of the check. introduced a part of the defendant's 
answer in which it  was alleged that  the defendant "found the chwk 
in its mail" two days later, upon a motion to nonsuit. taking the evi- 
dence in the light most favorable lo the plaintiff, the firzt date will be 
taken ac: the one on which the defendant received the check, the 
implied allegation of a later date in the ansner which  as introduced 
by plaintiff, not being conclusive upon him, but making a conflict in 
testimony which is  for the jnry to settle. Trust Go. v. Ba?tk, 112. 

2. Baftks-Dcposifs-CI~eckiizg drra!zgerrcetzts-Parties.-It appeared that 
the plaintiff bull< had an arrangement with its depositor that i t  would 
receive for deposit alld as cash items, checlis paydble to himself, and 
permit him to draw against them, and that the depositor had drawn 
out the full amount of the check in question. Held, sufficient evidence 
under the circumstances that  the bank is the owner of the check so 
deposited and entitled to maintain an action thereon. Ibid. 

3. Banks-Rights of Check-holder-Bamk ax Syetlt and Drawee-NegU- 
gencc of Ba)? l~  and Consfructive Acccptccnce of Check.-Where a bank 
has received for collection from another bank a t  a different place a 
check drawn on itself b r  one of the depoaitors, and assumes the  agency 
to present and collect the same, it is bound to good faith and due 
diligence in thr  performance of its duty as  such agent. and the fact 
that  the bank presents the check for payment and causes it  to be pro- 
tested for insufficiency of funds to the credit of the drawee is some 
eridence of the agency to be considered by the jury. The court 
examines the elidence in this case and finds that there is s m c i e n t  
to be submitted to the jury upon the question whether the defendant 
~baali failed in its duty as agent. and whether its conduct showed a 
constrncti~-e acceptance of the check mithin the principle of Ba~zk G. 
Kenan, 75 N. C.. 340. and other authorities cited. The rights of a 
holder of a check against the drawee, and the bank upon which i t  is 
drawn, discussed incidentally by WALKER. 7. Ibid. 

BILLS AND NOTES. 
1. Bills awd Notes-Fraud and Deceit-Innocent Purchasei--Trials-Bur- 

den of Proof.-Where it is proved or admitted that a negotiable note 
sued on has been obtained from the maker by fraud, or deceit, the 
transferee, the plaintiff in the action, mnst show by the preponder- 
ance of the evidence that he -ivas a bona fide pnrchaser or derived his 
title from quch pnrchaser, and i t  is insufficient that he acquired the 
note for ~ a l u e ,  before maturity. Bank a. DI ug Go., 99. 

2. Same-Impeaching Evidence.-The burden of proof being on the plain- 
tiff, in his action to recorer on a negotiable note, to show that he was 
a bona fide purchaser for value, where it  is shown that the note was 
procured from the maker by fraud or deceit. i t  is not required that  
the defendant negatively prove that the plaintiff was not such pur- 
chaser, and the plaintiff's testimony is subject to attack and to be 
discredited on cross-examination. Ibid. 

3. Bills and Notes-,4ntecedent Debt-Tmnsfevee for Value.-The trans- 
fer  of a negotiable note  by the holder to his creditor before maturity 
for an antecedent debt constitutes the transferee a holder for ~ztlue. 
Re~~isa l .  see. 2173. Ha& c. Hcagroaes, 608. 
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BILLS I K D  NOTES-Cotctii?ued, 

4. Bame-Evidence-T~~iaTs-I~zstructio~~s-Cot~~~ts-E~pressio~i of Opinio12 
-Statutes.-Where a negotiable note held by a debtor bank has been 
transferred lbefore maturity to its creditor bank. and there is eridence 
that a t  the time the former owed to the latter a larger sum of money 
than the amount of the note, and that the note was transferred a s  an 
extingnishmeat of the debt pro ta?bto, and in an action upon this note, 
i t  is introduced in e\-idence showing an indorsement on the back, 
made by the plaintiff, "For collection account." it is for the jury to 
find, under the conflicting .evidence, whether the plaintiff received the 
note in part payment of the debt or for collection only, and all instrnc- 
tion by the judge that there is no evidence that the plaintiff paid 
value and that  it  xas its duty to appear and explain the transaction, 
is an expression of opinion forbidden by the statute. Ibid. 

5. Bills and Notes-Dz6e Cozcrse-Presun~ptioq~s-FraucZ-PFcadi~~gs-Bur- 
den of Proof-Statutes.-To rebut the presumption that every holder 
of a negotiable instrument, acquired before matnrity. is one in d m  
course, i t  is necessary for the defendant in an action thereon to allege 
fraud, and when properly pleaded, the 'burden is upon the plaintiff to 
chow the bona fidps of the transaction (Revisal, sees. 2208, 2201) ; 
hn t  in this case it  is held that f raud has been insufficiently pleaded, 
the allegation being that the maker was i n d u c ~ d  to sign through the 
representations or promises of another and for accommodation, with- 
out in any manner connecting the plaintiff, who acquired for value 
and before maturity, with the transactions alleged. I b i d .  

I BONDS. See Municipal Corporations. 

I BOOK ENTRIES. See Evidence. 6. 

I BRIEF1S. See Appeal and Error, 1, 8. 

I BUILDIKG PERMITS. See Municipal, 13. 

I BURDEN O F  PROOF'. See Trials : Homicide 

I CALLS. See Deeds and Coniernnces. 3. 

I CANALS 
Gawalx-TVater and Tt'ntei--courses-Bridye~-~2laiicte~?uibce-Conve~~ie?zce- 

Titlo-Danzages-TT-ials-Evide1zcc.-"Turlers Cut" was dug by the 
lreilecessor of the defendant from the mouth of its canal to a point 
on the Pasquotank River to avoid going through "Moccasin Tract" 
with boats, and thus saT7ing some distance in their tmvel. When the 
defendant purchased the property of its predecessor, the Dismal 
S w ~ m p  Canal Company, there was a bridge over "Turner's Cut," 
which it  maintained and erected a phone station to notify bents and 
rafts going through the "cut." In  cutting rlo~vn expenses, the cle- 
fendant did away with the phone station and ceased to maintain the 
bridge. The plnintiffs seek to compel the defendant to maintain this 
bridge for the benefit of their toll road, and by amendment of the 
pleadings to recover damages for the defendant's failure to maintain 
it. H e l d ,  i t  was competent for the defendant to prove that it had 
never acquired or claimed title to the lands through which "Turner's 
Cut" had been dug: that the United States Government had taken 
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over and controlled the "cut" as  a part of i ts  pnblic waterways, 
appropriating large sums of money for its maintenance; and that the 
defendant had previously maintained the bridge only for its own 
convenience ; and Further held, that  upon the facts established, there 
was no liability upon the defendants. ITi~rto?f v. Caaal Co., 484. 

GANCELLAITON. See Trusts and Trustees, 3. 

OARRIElRS O F  GOODS. See Commerce. 
1. Carriers of Goods - Overcharge - ~W.a l ty  Statutes - I%terstate Qom- 

merce-Cortstitutional Law.-Revisal, see. 2644, imposing a penalty 
upon a public carrier of goods for failure to pay an overcharge of 
freight upon the conditions therein named is not an interference with 
interstate commerce, or void under the commerce clause of the Federal 
('omtitution ; for its provistions a re  constitutional and valid. Supply 
Go. 9. R. R., S"2. 

2. Same-Amount Recovered-Excessive Ucn~uud-Carriev's Knowl@dge- 
LWisigrforgnutio~~.-The provision of Revisal, see. 2644, that  the shipper 
must recover the amount of overcharges claimed in his notice to the 
carrier in order to penalize the carrier for its nonpayment is t o  
protect the carrier from payment of excessive demands when the 
amount of the claim is not ascertainable by i t ;  and does not apply 
when the amount of the overcharge is readily ascertainable from its 
own records, a s  in case of exoessive rates alone ; and especially is  this 
not required when the carrier's agent has misled the s h i p ~ e r  by giv- 
ing him an erroneous rate, upon which he has made h'ib calculatioll 
and accordingly demanded more than the exact amount. Did. 

3. Intoxinating Liqzcors-Carriers of Goods-Refusal to DeZiwer-PenccMy 
Statutes-Unlawful Sales-Interstate Conznreroe.-A druggist who has 
not received a valid license, in accordance with the requirements of 
our statutes. to sell intoxicating liquors for the purposes and in the 
manner indicated, may not recoT-er of the carrier the penalty provided 
by Revisal, see. 2633, for the failure to deliver such liquors to him 
for the purposes d sale, for such are unlawful and prohibited, and 
cannot he aided or encouraged by the courts of the State, whether the 
shipment be intrastate or interstate. Hmitlz v. Empvess Uo., 155. 

4. Ilztoxicating Liquor-s - Unlaz~fuZ SaZes - Carriers of Goods- Penalty 
Statutes-Interstate CommerneCo~~s t i t~c t ioml  LUK. The delivery of 
intoxicating liquors for the purposes of sale is made unlawful by our 
statute, Revisal, see. 3534, and the Webb-Kenyon law forbids delivery 
in interstate commerce; and whether this law is  collstitutional or 
otherwise, it  could not be considered that our courts should penalize 
a carrier for  refusing to deliver such shipment to the consignee in 
violation of our laws enacted to  carry out our established public 
policy in  relation to such matters. Federal Constitution, Art. I, see. 8, 
clause 3. I b i d .  

5. Carriers of Coods-Negligence-Watev Dmage-Evidence-Q1~.estio~ts 
for  Jurg.-Held, in this action to recover of the defendant carrier 
damages caused to a shipment of a carload of peanuts, that the evi- 
dence of actionalble negligence on the defendant's part was sufficient 
which tended to show that the shipment was received from i t  in a 



INDEX. 

damaged condition from water: that during  it^ transportation it  had 
been raining; that the roof of the car lealied, and that the condition 
of the car was such that the pain could hare beaten in between its 
slats. P~"itcliard v.  R. R., 532. 

6. Crtrriers of Goods-TI trffic Co~tmcts-Pl~udirlgs-Arne~ztIn%e?zts-Oouf-t's 
Disc~etio??.-In an action beheen  two carriers in~olving a balance 
alleged to be due the plaintiff under a traffic contract, i t  is within the 
discretion of the trial judge to allow the plaintiff to amend its com- 
plni~it so as  to allege that it hail been forced to pay damages for a 
qhipment of goods received b j  it  from the defendant in a damaged 
c.ondition, for which the defendant'< negligence, while in its care, was 
re~ponsible; and while the amendment createp an additional cause of 
action, it  is so germane to the original cause that both may be eon- 
sidered as  one action. Ibid. 

7. Carriers of Goods-TI uf f i c  Colrtr.cicts-Corll~ectilzg Carrier-Damage to 
Shlpnzeizf-Pa!jllz~r~t-Li?,zitation of Actio~ts.-Where the controversy 
between two carriers involves a balance alleged to be due the plaintiff 
imder a traffic contract, and the plaintiff i4 allowed by the court to 
timend i ts  complaint to allege damages it had had to pay a customer of 
the road, n-hich arose from the defendant's negligence, the cause of 
action thus alleged arose to the plaintiff a t  the time it paid the 
clarnagcf complained of, and the statute of limitations would begin to 
run from that  time. Zbid. 

8. Ca? viers of Goods-A'xprcss Compu?zies-Fmlur c to T~n~lsport-Trials- 
Eviderrce-,Veglige?~cc.-In an action against an express company for 
damages arising from the refmsal of the defendant to transport a ship- 
ment tendered i t  a t  a small station where receipts for shipments were 
not issued, there was evidence tending to show that the railroad ancl 
express compmy had the same local agent. and that the expreqs corn- 
pang received freight for shipment there; the railroad baggage man 
on the train was a1.o the agent of the express company; the porter on 
the train nsually helped to load express, but refused in this instance. 
and the shipineat was too heavy to be handled by the express messen- 
ger alone : the station agent told the plaintiff, before he tendered the 
shipment. that i t  could go hy espre-i;  the expree. nlesienger had his 
attention called to the ihipnicnt and rcqnrsted the porter to assist hiin 
in loading it  ; the conqignnlent tlms tendered Tvas beef, and remained 
a t  the ?tation until it had q~oiled and n7ns n-orthlesq. Hcld, (1) a 
judgment of nonsuit npon the eviclence as to the railroad company 
mas properly rendered: ( 2 )  it mnq for the jury to determine, under 
conflicting eridence. whether the defentlant (.\-press company throuqh 
its authorized agentc refurecl to accept the shipment. ,Velson v.  R. R., 
547. 

CJARRIEIRS O F  PASSENGERS 
1. Cnrrirm of Passengers-F7ag Stations-Failure to Stop-Tickets-Neg- 

ligcnce-Interpretatiol~ of Htclt!ctes.-A passenger on a railway train 
iz entitled, a9 a matter of right. to hare the train stop a t  a station 
to m7hich he has purchased his ticket; and ~ r h e r e  his destination is a 
flag station a t  which thc train fails to stop. attributable to the neglect 
of the conductor in failing to take lip the pashenger's ticket in time, 
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CARRIERS O F  PASSENGERS-Conti?zrced. 
the railroad company is ans~verable for the consequent damages. 
Revisal, sec. 2611. Elliott 2;. R. R., 451. 

2. Same-Trials -Requests -Appeal aiid Error - Objections m d  Excep- 
tions.-An exception that the courL did not limit the admission of 
corroboratire evidence to its corroborative character must be taken to 
the refusal of the c o ~ ~ r t  to so limit it upon appellant's request; and 
where the record is silent in this respect. i t  is presumed on appeal 
that  this was properly done by the trial court. Ibid. 

ClERTIFICATE. See Deeds and Conre~a l~ces ,  19. 

CHARTER. See Corporations, 3 ; Remoral of Causes, 6. 

CITIES AXD TOWKS. See Muuicipal Corporations. 

CLAIMS. See Statutes, 3.5. 

CLERKS O F  COURTS. See Verdict. 

CLOUD OK TITLE. See Equity. 3. 

' COILLATERAL ATTACK. See Intoxicating Liquors, 4. 

COLOR O F  TITLE. See Liniitntions of Actions; Deeds and Conveyances, 1, 
16, 18. 19, 20. 

CIOMMERCE. See Intoxicating Liquors, 2. 

1. I ~ ~ t e r s t a t e  Comrne? ce - Carriers of Goods - Rata h7stablished - Eates 
Charged.-The schedule of rates of freight filed by the carrier with 
the Interstate Commerce Commission and published and promulgated 
a s  the Federal statutes require, a re  controlling in interstate shipments 
of goods unless and until changed in accordance with the methods the 
statute directs: and a re  enforcible notwithstanding the agent of the 
carrier and the shipper may hare agreed or contracted that a different 
rate should be charged. Peaoilit Co. v. R. R.. 62. 

2. lilterstate Commerce-Carriers of Goods-Rates Established-Posting 
of Rates.-It is uot necessary to the effectiveness of the schedules of 
rates that the copies of the same be posted in two public and con- 
spicuous places in erery depot or station of the carrier, that  being a 
prorision merely for the convenience of the public. Ibid. 

B. Interstate Comnzerce-Carriers of Goods-Rates Established-Filhg 
u%th Conznzission-Publicatio?t-I?~spectio~~.-The mere filing of a new 
or changed schedule of rates n i t h  the Interstate Commerce Commis- 
sion is only the initial step in effecting a change of rates pre~iously 
estabIishec1, d s  it is necesuary under +he Federal statute that they 
shall be lilienise "printed and kept open to public inrpection," with 
further provision that they "shall not be effective until after thirty 
days notice to the public, published a s  aforesaid," the publication 
required being zic stated, that  theqe schedules must be "printed and 
kept open to public inspection" ; i t  being further required, though not 
as  a part of the puiblication, that they be posted a t  the various sta- 
tions of the carrier for the greater convenience of the public. Ibid. 

4. Interstate Comneevce-Carriers of Goods-Rates EstabUshed-Changes 
-Requisites-Former Rates - Overcharges - Recoverg - m e r e  the 
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COXMERGE-Con tinued. 
agent of a carrier has agreed to accept interstate shipments of mer- 
chandise in accordance with the schednle of rates filed with the Inter- 
state Commerce Commission and "published" as required by the 
Federal statutes, these rates are not affected by the fact that  the 
carrier has filed a different schedule of rates to effect a change in the 
rate so established, but which a t  the time of the shipment had not 
been "published" in accordance with the statntory requirement; and 
where the shipper has accordinglr been required to pay a higher rate 
for the shipment, he mar  recover i t  back from the carrier, as  an 
illegal overcharge involuntarilg paid by him. and as  money receired 
by the carrier to his use. i t  having been wrongfully exacted from him. 
Ibid. 

5. Interstate Corrmcrce - Carl-Lei-s of Goods - Ocercharge -Recovery- 
Cozrrts-Comn~issio?z-('onc~crretzt Jurisu'ictiolf.-It seems that  the 
courts hare concurrent jurisdiction with the Interstate Commerce 
Commission of proceedings b r  the shipper to recover the amount he . has been required by the carrier to pay in excess of the lawful rates 
established for the interstate transportation of a commodity, and the 
shipper may hare immediate recourse to a State court. The differ- 
ence between "publication" of schedules. as  essential to the effective- 
ness of rates, and "posting" of them, as  not essential thereto, pointed 
out and discussed by TALKER, J. Ibid. 

6. Intooicating Liquors-Lea Loci-Trials-Evidence-Ownership-Intefa- 
stale Co?nmerce.-TT7here the defendant, upon trial for violating obr 
prohibition laws, has received here moner for the purchase of whiskey, 
IT-hich is delivered here through a n  express company. and there is no 
evideiice that he has thus acted as  the agent of a seller in another 
State, where such sale was lawful. or for the sole accommodation of 
the purchaser, here, without profit. the acts of the prisoner a re  con- 
sistent with ownership of the whicliey a t  the time of sale, notwith- 
standing he may have had it  sent from another State; and the evi- 
dence is sufficient to sustain a conx-ictio~i of the offense charged. The 
Federal statute lino~vn as  the Webb-Kenyon Act has no application. 
S. 0. C a r d ~ e l T .  309. 

COKCURRIXG. See Segligeace. 

COXDEX\INATIO?;. See Easemeiit~. 

COSFESSIOX. See Homicide. 19. 

CIOIXNIVANCE. See Criminal Law. 17. 

CONSIDERATION. See T'eador and Purcl~aser : Bills and Notes. 

COSSTITUTIOX O F  SORT13 CLIROLISA. 
ART. 

IT,  see. 8. Writ of prohihitioa ~-vill not lie from the Supreme Court pend- 
ing an appeal, in an action of divorce. from the Superior Court, re- 
garding the custody of minor children pendevte Zite. Page v. Page, 
00. 

IV, sec. 8. The language used in this case by the trial judge was to prison- 
er's prejudice, and the Supreme Court points ant that attorneys are 
entitled to courteouu treatment. S. Q. Lee. 2.70. 
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OONSTITUTION O F  NORTH CAROLINA-Gowtinued. 
V, see. 5.  A business enterprise, with ml~nicipal powers incidentally con- 

ferred, is not exempt from tasation. So?,thern Assenzblg 2,. Palmer, 
76. 

S I V ,  see. S. A statute prohibiting entry into public schools for the white 
race of children with any negro blood in their veins, however remote. 
is constitutional. Joli?rso?~ u. Board of Eclucatio?z, 468. 

COKSTITUTIOSAL LAW. 

1. Co?zstitutional Lazc-Corporations--11~~1?ic.ipul Coiporcctions - Tarnation 
-Exernptio?ls - Religiozls Corporations - Birsiness Purposes.--A mu- 
nicipal corporation is one designed to create within a prescribed 
territory a local government of the people therein, a s  a part of that 
exercised by the State, with certain and defined restrictions, and our 
State Constitution, Art. V, see. 3, exempting municipal corporations 
from taxation, does not include ~ ~ i t h i n  its meaning or intent a 
corporation compoqed of *hareholders which in its form and controll- 
ing features is a business enterprise upon 17-11iclr municipal powers 
have been incirleutall~ conferred in promotion of its primary pur- 
pose; and in this case it is held that the property of the Southern 
Assembly, chartered by yecia1 legislative act to esta~blish a munici- 
pality for the benefit of the Xethodist E p i w q ~ a l  Church. for the pur- 
poses of assemblies, conrentions, public  ors ship. and the like, may 
not be exempted from tasation, under our Constitution, it  appearing 
that the ultimxte control is in a body of stockholders and that the 
management shall be ill commissioners elected by such stockholders, 
and that certain busilless enterprises may be carried on in further- 
ance of the general scheme. floatherit Asscnzbl?/ u. PaImfr, 75. 

2. Carriers of Goods-Ovei-chai-ge-PenaZt?/ Statutes-Interstate Commerce 
CoitstittctionaT Larc..-Revisal, see. 2644, imposing a penalty upon a 
public carrier of goods for failure to pay an overcharge of freight 
upon the conditions therein named is  not an interference with inter- 
state commerce, or roid under the commerce clause of the Federal 
Constitution; for its provisions are constitutional and valid. 8upp7?/ 
Go. 1;. R. R., 82. 

3. flame-dmou?tt Reoocei-ed-Emocssize Demnud-Carrier's Knowledge- 
LI.lisii/formatio~.-Tl~e provision of Revisal, see. 2644, that the shipper 
must recover the amount of orercharge. claimed in his notice to the 
carrier in  order to penalize the carrier for i ts  nonpayment is to pro- 
tect the carrier from payment of excessire demands when the amount 
of the daim is  not ascertainable by i t ;  and does not apply when the 
amount of the orercharge readily ascertainable from its own record. 
R S  in case of excessive rates alone: and especially is this not required 
when the carrier's agent has misled the shipper by giving him an 
erroneous rate, upon nrhich he has made his cnlcnlatioa and accord- 
ingly demanded more than the exact amount. I b l d .  

4. Municipal Go?-pomtions-Cities aud Towns-Bond Issahs-Jfarket House 
-Secessarirs-Constitutio1za7 Law.--Bonds ibsuecl by a municipality 
to build a market house are  for a necessary expense, and when 
authorized by statute do not require. for their validity. that  they be 
submitted to the qualified voters of the municipality. LeRoy u. Eli-a- 
betk Citu, 93. 

598 



INDEX. 
- 

COKSTITUTIOKAL LAW-Continued. 

5. Mufiicipal Corporations-Cities and Towns-Bolcd Issues-A7ecessaries- 
Sitlgle Ballot-Constitzctio*zaZ Law.-Where a municipal corporation 
under a special legislative act, and voted upon in accordance with its 
charter provisions, submits to its qu~lified voters the question of the 
issuance of bonds for necessary muuicipal purposes, as  in this case, for 
extending its sewer line, purchasing a site for and building a fire sta- 
tion, and for  permanent pavements, proportioning a certain amount to 
be expended for the first two items and the balance of the issue for 
the last one, the purpose of the various items are  related to each 
other, the information given being for an intelligent ballot, and the 
bonds voted upon a s  a single proposition or  upon a single ballot, are  
valid. Citu of Winstoll v. Wachovia Rank and Trust Co., 158 N. C., 
812, cited and distinguished. Rriggs .I;. Raleigh, 149. 

6. I~ltoxicuti~tg Liquors - Linlaurful Sales - Caq-riers of Goods - Pmalty 
Statutes-Interstate Co~nn~et-ce-Constitutio1~1al Law. The delivery of 
intoxicating liquors for the purpose of sale is  made unlawful by our 
statute, Revisal. see. 3334, and the Tehb-Kenyon law forbids delivery 
in interstate commerce; and whether this la\?- is  constitutional or 
otherwise, i t  could not be considered that our courts should penalize 
a carrier for refusing to deliver such shipment to the collsiguee in 
violation of our laws enacted to carry out our established public 
policy in relation to such matters. Federal Constitution, Art. I, sec. 
8, clause 3. Srnith v. Erpl-ess Co., 15.5. 

7. Constitutio?taZ Law - Ciourts - C o z ~ r t ~ s ~ /  to Counsel - Prejudicial Re- 
clzarlcs-Appeal and Error.-Where a a  attorney has argued to the 
jury a reasonable inference to be drawn from the evidence in  favor 
of his client, i t  is reversible error for the judge, in his charge, to men- 
tion the inference as  a statement of fact testified to  by the attornes, 
saying that he was the only one who had so testified, a s  such state- 
ment could not be termed testimony, and prejudiced the prisoner's de- 
fense in the minds of the jury. The Court expresses its disapprobation 
of such language used by the judge (Const., Art. IV, see. S ) ,  and points 
out the fact that attorneys are entitled to courteous treatment. S. v. 
Lee, 250. 

8. Cities and Torcns-Ordi~zrrnces-Scgtlegatio?l of Races-Statzctes-Itzter- 
pretatio?/.-Legislatire authority given to a tow11 to pass any ordinance 
for the good order, good gorernment, or general welfare of the city, 
prorided i t  does not contrarene the lams and Constitution of the 
State, does not contemplate the passage of an ordinance prohibiting 
the ownership of land in certain locations and districts, by white or 
colored people, in accordance with whether the majority of the land- 
ownera in that  diqtrict are white or colored people, such being in con- 
travention of the ge~ieral policy of the State and queetiollahle as to 
its validity under the Federal Constitution. S. u. Darmll. 300. 

9. C ~ k i x a l  Lux-Jf~dgfnetita--Cruel and G??z~sual Punis7~n~ents-Co?zstitu- 
tior~al Law.-The defenddnt was indicted. tried, and col~victed of ad- 
ministering to a pregnant woman a noxious drug for the purpose of 
producing an abortion, contrary to Revisal. Sew. 3618 and 3619. Held, 
a sentence to  the State Prison for three yearq and the payment of 
S1,000 as a fine is  not objectionable as  cruel and unusual punishment. 
S. 1.. Shaft, 407. 
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CONSTITUTIONAL LAW-Collti?~ucd 

10. Schools-Qolored Race-Xegro Blood-Comtitutional Law-Our Con- 
stitution. Art. IX. see. 2, requiring that  the General Assembly provide 
for a "general and uniform system of pnblic schools," etc., and that 
"the children of the white race and the children of the colored race 
shall be taught in separate pnblic schools, but that  there shall be no 
discrimination in favor of or to the prejudice of either race." gives 
authority to the Legislature to declare what shall be considered a 
"white child" or a "colored child" ; and Revisal, see. 4086, prohibiting 
a child "with negro blood in his reinb, however remote the strain." 
from attending a school for the white race, is  constitutional and valid. 
Art. XITI, see. 8, of the Constitution. relating to marriages between 
the races, has no application. Joknsoiz v. Board of Educatiofi, 468. 

11. Coflstitutioml Law-Power of this Court to Declare Legislatioe Acts 
Unoonstit~~tiona1.-The courts may declare an act of the Legislature 
unconstitutional, but the power should be exercised sparingly and only 
in those cases where the conflict between the act and the Constitution 
is very clear and beyond any reasonable doubt, and the two cannot 
be reconciled. Ibid. 

12. Deeds and Conve~jances-JIarried ?Vorne?l-Aba~hdonment-4oillder of 
Rusbnnd-Co?bstitutionaZ Law.-Revisal, sec. 2117, authorizing a mar- 
ried woman to execute a valid conveyance of her real property, with- 
out the joinder of her husband, when she has been abandoned by him, 
is constitutional. Bachelor T. Sorris,  506. 

CONTRACTS. See Reformation, 1 ; Vendor and Purchaser; Bailment ; Mas- 
ter and Servant, 10 ;  Carriers of Goods, 6, 7 ;  Telegraphs, 1 ;  Equity. 

1. Contracts-I?ttrl.est-Interpretatiorz of Xtatqhtes-U-nliquidated Damages. 
The rule that all moneys due by contract except due on penal bonds 
shall bear interest (Rex-isal, sec. 1954) applies whenever a recovery 
is had for breach of contract and the amount is asceriained from the 
terms of the contract itself or from eridence relative to the inquiry, 
and due b~ one party to the contract to another; and it  does not 
obtain as a matter of law where the interest sought does not come 
within the ~rovisions of the statute and is  by may of unliquidated 
damages, and there has been no adeqnate default on the part of the 
debtor in reference to withholding the principal sum, or a part of it. 
Bond v. Cotton Xills, 20. 

2. Same-Atatutory Liens-Xatei-ial Men-Trusts and Tmstees-"Ready, 
Able, and TTi1lirty"-Payntent Into Court-Tender.-The relationship 
of the owner of a building to material men, etc., claiming a balance 
due to his contractor after receiriilg from them notice of their liens, 
is  not that of debtor and creditor, in the ordinary sense, for he  holds 
such balance in the nature of a trust to their use; and where the 
material men, etc.. have entered snit in the nature of a creditor's bill 
to recover, pro rata, the funds so held, the owner is not chargeable 
with interest on the elaims or held to  the duty of paying the fundr 
into court pending the action, unless so ordered, in order to avoid the 
payment of the interest: and the amounts of the respective claims 
necessarily being uncertain, i t  is sufficient that he has always been 
ready, able. and willing to pay them upon their being finally passed 
upon and adjudicated. Ibid. 
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3. Gowtracts-Restraint of Tradc - l'artnerships - Waiver. - F. and R., 
barbers, were partners in the town of &I. F. bought out R. under an 
express agreement that the latter would not engage in the same 
business in the town of 31, so long as  F. continued i t  there. They 
again formed a partnership a t  RI.,  and thereafter R. separately en- 
gaged in the trade of barber in opposition to F. Held, that the nega- 
tive stipulation in the agreement of the parties in the former dissolu- 
tion was intended to prevent rivalry between them in oppusing the 
skill and influence of R., in the business of barber a t  M.. which was 
not reyoked impliedly by the formation of their second partnership, 
for therein both the skill and influence of R. was for the firm's benefit, 
aud to the advantage of each member, and the formation of the 
second partnership could not in any manner conflict with the agree- 
ment entered into between F. and R. upon the dissolution of the first 
partnership. nor be considered a s  a waiver of the rights of F. to insist 
upon i t ;  and it  is further held that the agreement was not ohjection- 
able as being in restraint of trade, and is, therefore, enforcilble. 1"he 
lam as to contracts in restraint of trade discussed by WALKER, J. 
Paust v. Rohr, 187. 

4. Contracts - Compemation by Will - Services Rendered Decea8ed.- 
In  this action to recover of the executor for the services rendered the 
deceased under an alleged contract that the testratrix would provide 
compensation for  the plaintiff in her will. the complaint is held to be 
sufficiently comprehensive. Boddie v. Ap-rington, 209. 

5. Contracts-Vendor and Vettdee-7Varrat1ty.-.in affirmation of a ma- 
terial fact made by the seller of goods a t  the time of the sale a s  an 
inducement thereto, and accepted and relied on by the buyer,  ill 
amount to a warranty. Tornlinson v. Xorgaw, 557. 

6. game-Breach-Fertilizer-Damage to Crops.-.% loss suffered by a 
purchaser of fertilizer in diminution of a given crop, when it is  
clearly attributable to a definite breach of warranty, a s  to its quality, 
made by the seller, a t  the time of sale and which induced the pur- 
chaser to buy it, is within the contemplation of the parties, and when 
the damages to crop by reason of its use are capable of being ascer- 
tained with a reasonable degree of certainty, they mag be recorered. 
Ibid. 

7. Same-Tobacco-Evidence.-In this action to recover the pnrchase 
price of certain fertilizers sold and delivered, the defendant set up as  
counterclaim damages arising from a breach of warranty in the con- 
tract of sale; and there was evidence tending to show that the plaintiff 
had represented the fertilizer to be a certain high-grade brand es- 
pecially adapted to tobacco, for which the defendant desired i t ;  that 
the defendant used it  upon proper soil for the purpose, and had 
properly planted and cultiaated the crop, and there was a marked 
diminution of the value of the crop owing to lack of manure; and 
further, when a member of plaintiff's firm mas asked to examine the 
crop, he said he  wished to look no further. for he thought the factory 
had made a mistake in the use of acid for phosphate. Held, evidence 
sufficient to sustain a verdict awarding damages to the crop arising 
from the breach of plaintiff's warranty of the quality of fertilizer sold. 
Ibid. 
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8. Contracts-Iqtterpretatiotl-Tecknia Words and Expt-essions-Trials- 
Evidence-Questions for Ju~y.-Where words or expressions used in 
a contract have a known technical meaning with reference to the 
snbj~ct-matter,  this meaning may be iholvl~ in evidence, by competent 
witnesses, and when accepted by the jury will control the interpreta- 
tion of the contract. Sea l  ?j. Fsrr-.il Co., 563. 

9. Same-Bridges-Pilirtg-Appromi~~zatio?~.--1 an action upon a contract 
to reco17er the price for building a bridge, according to the specifica- 
tions and plans of the defendant's chief engineer, the length and 
number of the piles were estimated, with the prorision that they mere 
an ":tpproximation a s  nearlr a s  may be forecasted from the plans. 
profiles. and inspection of the soil, but is not a definite term in this 
contract." Hcld. i t  was competent for the plaintiff, who qualified a s  
an expert bridge builder. to testify that in all specifications for bridge 
building the n-ord approximation is a technical term and has a 
technical meaning, and an approximate length of pile would mean 
that it  should be within 3 to 5 per cent of the absolute or true length, 
and that the pilings necessary for the construction of the bridge in 
accordance with the contract exceeded this discrepancy in their 
length. upon the question of recovery for the extra material and work 
accordingly required in their construction. Ibid. 

10. Gorlt?xcts, Writterl-Tiwbbe)'--TYol'ds and Phrases-Ltcmbe?--Log Meas- 
z~r.em~nt-Expe~-t Ecid@~?~e-I~~~t~~~.ctio~t~.--L~mber is the manufac- 
tured product of logs. and where the defendant has entered into a 
contract with the plaintiff to purchaqe the timber on his lands. and 
pay therefor at  a certain price per thousand feet of lumber. i t  is error 
for the trial judge to charge the jury that the measure of plaintiff's 
recorery was nt the stated price "log measure, including the sawdust 
that \?-as cut out by the saws and the slabs" ; and the instruction is  
further held erroneous in ignoring testimony in this case of the 
cnstom and the atandard ord inar i l~  preyailing for ascertaining the 
measurement of the timber sold. Hardiso?l v. Lmzbev GO., 136 K. C., 
171, cited and applied. JlcKir~ney v. Xctthezcs. 376. 

11. Cor~tmcts, Written  executor^ Contracts - Stcbseqzcent Modificatiot2- 
Parol Evidence-T~-ials-I~zst?~~~ctions.-Tvhile a written executory 
contract is still in the course of performance, it may be modified by 
parol evidence as  to subsequent obligations mutually imposed by the 
partieq. and such is  not objectionable a s  varying the writing; and the 
waiver of any legal rights nnder the written contract is sufficient con- 
sitterntion to support the promises resting in parol. Hence, where 
under the written contract sued on the defendant ibought the timber 
on plaintiff's land to b e  paid for a t  a certain price per thousand feet 
of lumber, and the evidence is conflictillg upon the question of the 
quantity of lumber the defendant had received, it  is competent for 
defendant to show that it  was agreed by parol. subsequent to the 
execntion of the writing, and relating to transactions since occurring, 
that the "tallies" or account liept by the defendant's vendee should 
control. Ibid. 

12. Contracts, Writtetl-Parol Evideizce-Empla?tatiO?% - T?-ials - Irbstrzcc- 
tions.-Where the number of feet of lumber sold by the plaintiff to 
defendant ic: controverted in an action to recover the purchase price, 



and the defendant had not kept an account thereof, it i b  error for the 
trial judge to charge the jury that this mas a circumstance they could 
consider in plaintiff'\ faror. and exclude from their consideratioil the 
defendant's t es t imo~~r ,  in explanation, that subsequent to the ~r r i t t en  
contract Q W ~  011 the partiec: had mntnallv agreed by p a r d  to take 
the tallieh of the ddenddnt's ~ e n d e e .  which mere introduced in evi- 
dence. Ibid. 

13. Cont~acts-St~bject-t?zc~tte?~-X11ecific Pi'opert~j-lccide?ztully Destroyed 
-0bliqution of Partu.-Where the parties contract with reference to 
specific property, and the obligations aqsumed clearly contemplnte its 
continued existence, if the property is  accidentally lost or d~btroyed hy 
fire or otherwise, rendering performance impossible, the parties are 
reliered from further obligations concerning it. ~Steanzbont Go. v. 
Trccnsportntioi~ Co., 582. 

14. Bame-Ser"2:iccs Re?~dered-Severable Cot/ti.act-Lhbility.--Where from 
the natnre of the contract made reference to specific propertr 
the obligations of the parties to each other cease thereunder upon the 
destruction thereof, and the contract is severable. and substantial 
benefit has been received m d e r  it  and enjoyed by one of the parties, 
this must be accounted for according to the ratei fixed by the con- 
tract when the IT-ork done or berrices rendered are  therein specified to 
be done or paid for by inatallmente or a t  stated periods: and m~here 
a steamboat i- chartered for a certain trip erery Sundny, and the 
contract spec;fit.d that the l e ~ s e e  is to paj- therefor a certain sum each 
Sunday, payable each month, on certain days, with proribion that no 
payment shonld be made when wetither condition,.. etc.. would not 
permit the maliing of the trip, the contract is beverable, and the lessee 
of the boat is liable for bud1 trips that have been made and not paid 
for by him, u]mn the deftruction of the lboat by ;In mavoidable cir- 
cnmftance not attributable to the le-ior. Ibid. 

15. Banzc-Plerrdi?tq~-C'o~~~~tercIrrirn-Po.sse.ssion-Trials--Burdcn of Proof. 
-The principle upon which a party to i? contract with reference to 
bpecific property n ~ a y  be reliered from his obligations thereunder when 
tlie property has acridentally been destroyed, is in recognition of the 
general rule that bniiness contracts are  imperative in their natnre. 
and where the other  part^ to the contract inbists that he has been 
wronged by the f,lilure of perforniitnce. the pouition should be made 
available by connterclaim in the former's action to recover for serrices 
actually rendered. and where tlie property ilestroyd was in the pos- 
sebsion of the plaintiff a t  the time. the bnrden is on him to shoF that 
he was in the eaerciqe of proper care. Ibid. 

16. T mdor and Pztrchaser-Pr-incipal skid Agcn  t--Contrctcts-Ra tijtcation- 
KnotcZedge-Fraztd-Tria7s-E?i"ide~ce-~o~zscit. - For the unauthor- 
ized acts of an agent to bind his principal by ratification, i t  muct 
appear that the principal acted with lmowledge of the facts and cir- 
cum~tances in r e h l ~ c t  thereto, and where the person dealing with the 
agent is aware of the fact that he has exceeded hi.: authority, and 
depends upon the agent's statement that his principal may act favor- 
ably thereon, the burden is  upon bsuch third person to show the mat- 
ters necessary to bind the principal by his ratification of the agent's 
unauthorized act. Thni n7here nn agent for the bale of gasoline en- 
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tered into a contract with the purchaser to supply him at the former 
price after the market had greatly advanced, by antedating the con- 
tract, and the purchaser F a s  aware of the fact that, a t  that time, 
the agent was not only unauthorized to sell the gasoline a t  the price 
named, but had been forbidden to do so, and. notwithstanding, relied 
upon the assertions of the agent that "he ~ o u l d  try to get the con- 
traot through," the fact alone that the seller ahipped out a part of the 
gasoline a t  the price specified, being deceived and imposed upon by 
the date appearing in the contract, is not eridence sufficient of his 
confirmation of the contract, and the burden of proof being upon the 
purchaser in his action to enforce delivery of the balance of the gaso- 
line, a t  the price named, a judgment of nonsuit should be rendered. 
Wise ?j. Texas Co., 610. 

CONTRADICTIOXS. See Witness, 2. 

CONTRIBUTORY SEGLIGER'CE. See Statutes : Kegligence. 

COSVERSATIOXS. See Intoxicating Liquors, 11. 

CONVICTS. 

1. Conci~t~-P~~?~is7ime?~t-Discipline-Floggi?~g.-Flogging convicts to en- 
force discipline is not authorized by any statute nor any 1-alid regula- 
tion, and there lbeing no legal regulation in this case permitting it, i ts 
infliction is contrary to law. (The constitutional and statutory an- 
thority a s  a matter of discipline discussed by CLARK, C. J.) S. 2j. 
Nipper, 272. 

2 .  Cotzfiz;icts-Gz~ards-RigI~t to W7bip--Countij Cor~zmissioners-Elcles and 
ReguCatio?~s.-In the abseilce of rules and regulations made and 
promulgated by the county conmissioners permitting it, a guard has 
no legal right or authority to whip convicts in his  care or custody. 
S. c. Tipper, ante, 272, cited as  controlling. S, v. Xon-is, 441. 

COlRPORATIONS. See Religious Societies. 1. 2 ; Criminal Law, 13 : Remoral 
of Causes, 6. 
1. Corpwations-Deeds awd Conveyances-P?.obr,te. -The probate of a 

deed of a corporation will not be held as  defective when it  appears to 
have been made in substantial compliance n ~ i t h  the statute, as in this 
case. Spruce Co. c. Hunuicutt, 202. 

2. Dceds and Conveya??ces-Probate-De Facto Acts-Appeal aud Error- 
Prrs~bn%ptiofls.-\\'here the probate of a deed appears to be regular on 
i ts  face, and taken before one apparen t l~  acting as  a justice of the 
Ileace, i t  will be effectual as  the act of an officer de facfo, if not de 
jure; and where the incapacity of such officer does not appear in the 
record, the one vho  takes under the grantee n-ill be adjudged to have 
acquired a good title. Ihid. 

3. Corporations, Domestic-Charter-Questio~is of Lnrc.-Whether a cor- 
poration operating here i r  a North Carolina corporation or not is a 
matter of law depending upon the provisions of i ts  charter. Safon c. 
R. R., 144 AT. C. ,  145, cited and applied. R. R. 1;. Spmcel: 522. 

4. Rernosal of Causes-Corporations, Domestic-Cause of Action-Venue- 
Wrong Cozc~zty--Xotioi? to Transfer. - h corporation of this State 
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CORPORATIONS-Continued. 
should bring its action in the county wherein it  has its principal place 
of business, and not in the  count^ wherein the defendant resides; and 
where this lias not been done, the defendant's remedy is by motion to 
remore the cause to the proper county. Ibid. 

CORPORATIOS COJIAIISSIOX. See Railroads, Z. 

OOSTS. See Appeal and Error, 46, 46. 

COTTOS UILLS. See Easements, 2, 3. 

COURTS. See Trials : Commerce. 

1. Costs-Court's Discretron-I~tterpretatioii of Stcctlctes-Trusts and Trus- 
tees.--It is ~ r i t h i n  the discretion of the tridl court to tax the cost5 
accruing upon either of the parties litigant, in an action in the nature 
of a creditor's bill, brought by material men, claiming under the 
~ ta tu tory  lien. the unpaid balance due by the owner of a dwelling, 
etc., to his contractor for its erection (Rer.. sec. 1267) ; and the 
action of the .judge in taxing the trust f ~ u ~ d s  in the owner's hands 
with the cost is comn~ended in this suit. BowZ v. Cotton $!ills, 20. 

2. Haheas C~I-pus-Supreme Cozcrt-St~.per-viso?~y Po~cel-s-Supefasedeas- 
Cus tod~ of Clrild-Retention in Statc-K'~.zt of Prohibition-Procedure 
-3Iofion in thc Ca14sc.-Pending an appeal in an action for divorce, 
the Supreme Court, in the exercise of its constitutional power to issue 
any remedial m-rit of supervision and control to inferior courts 
(Conqt.. Art. IT'. iec. S ) ,  and under itb general supervisory powers 
conferred by the Constitution, may issue a writ of supersedeas (Rev., 
secc. 590, Z9S) to a Superior Court judge before whom, in  Itabeas 
corpvs proceedings, the mother. liring in another State, contends for 
the cnstody of a minor child, pendente lit?, to the effect that  the child 
he retained within thr jurisdiction of the courts of this State. The 
writ of prohibition will not lie. for the judge with notice of the order 
will adjudge that the child is "legally detained," and dismiss the pro- 
ceedings, and, in the absence of a supersedeas bond. award the cus- 
tody of the child to some reliable person liring in this State with 
bnfficient surety for the safe Beeping and proper care of the child. 
making such order in regard to its mother seeing the child as  mill 
appear to him to be proper. Held, in this case, the wri t  of habeas 
cotyms mas not the proper remedy, and the mother rhould haye pro- 
ceeded by motion in the cause. Page z. Page. 90. 

3 1'1 occss-Po~sot,crl Service-Court's -1 rct rsdicliov.-An action of debt iz 
one personal to the debtor, and require.; that ~ e r s o n a l  wrrice be made 
on the defendant within the territorial jurisdiction of the court issu- 
ing the process, or that he has in some recognized manner, by his actb 
or conduct, acknowledged the jurisdiction of the court so as  to become 
bound by its judgment. where the defendant has no property in the 
jurisdiction inroked. Johnson ?;. Il'hilde?.)l. 104. 

4. Same-Procccdinqs In Rem-Lecu-Void Jzcdgme)!ts.-Where personal 
qervice cannot be obtained upon a debtor in an action upon a money 
demand, who has property within the jurisdiction of the court, which 
is sought to be snbjected to  the payment of the debt, the proceedings 
are quasi i n  rem against the property subject to execntion and levy; 
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and where the interest of the debtor in the property sought to be 
attached is incapable of levy and sale under execution, and the de- 
fendant has not personally been served with process, or recognized the 
jurisdiction of the court. the judgment rendered against him in the 
proceeding is  a nullity. Revisal, sees. 767, 784. Ibid. 

5. Same-T?-mts and Tmtstees-pro pert^ Subject to Lecy.-A certain land 
aompaily obtained a decree against its agent. who had bought certain 
lands with the company's money aild had taken title ill himself, that 
be be declared a trustee for his company for the said lands, sell the 
same and distribute the proceeds among the shareholders of the 
company. Thereafter a creditor of the land company obtained a 
judgment for services rendered by publication of summons in attach- 
ment against the lands, and under a judgment obtained by default 
sold the lancls under execution and became the purchaser a t  the sale. 
The clefendant land company being beyond the jurisdiction of the 
court, had not been served with personal process, nor had i t  in any 
mariner recogmized the jurisdictioli of the court. Reid, the interest of 
the defendant in the lands was incapable of levy and sale under the 
execution, and the judgment rendered agaiiist i t  was a nullity. Ib id .  

6. In  jillrctio~?-Vacatitzg nestraining Order-Appeal and Error-Acts Gom- 
mitted-Courts-Procedtirc.-\There a restraining order has been 
vacated and appealed from, and it  appears, upvn the hearing in the 
Supreme Court, that  the act sought to be restrained has been prac- 
tically done, it  is oilly in rare  and exceptional instances that the Court 
may satisfactorily and intelligently decide upon the matters presented, 
the practice being for the appellant to reserve his rights by exceptions, 
regularly taken, a t  the trial, if necessary. and present them on appeal 
from the final jndgment in the Superior Court. Yates v. I?zsurarilce 
Co., 134. 

7. I??ju?wtiot~-Restrai?zi+zg O?.dcr-- l'riuls - Final Judgnrc?zt - Courts- 
[17rrms.-The sufficiency of the complaint will only be coilsidered in 
determining the right to a restraiaiiig order, when the controversy is 
not before the court on its merits, and the action may not be dis- 
missed by final judgment until the trial. and. except by c o n w ~ t  of the 
parties. this must be in term of court of the county wherein the action 
is pending. Xoore v. Xo??zlnie?lt (To., 211. 

8. Appeal atid Er-ror-Plec~di??gs-~Inzetldrtte~~ts-Fragn~e?ztco'y Appeals.-- 
An appeal from an order of the lower court permitting an amerldment 
to a pleadiag is premature and will be dismissed in the Supreme 
Court. Sup?-cnrc Cozc?lcil v. Grand Lodq t  , 221. 

9. Colr? ts-Expl'cssio?l of Opinion-Inferenccs fr'orn Ecideizce-Tl'ittlesses 
-Failti?.c to Exnqni~lc-I?ite~p?etc~tiott of  statute^.-Revisal, see. 53.5, 
forbids the trial judge to express an opinion on the facts involr-ed in 
the case, a t  any time, within the hearing of the jnry, and this extends 
to m y  inference of fact arising from the cvideilce: and in a criminal 
prosecution for the W e  of intoxicating liquors contrary to our statute, 
r h e r e  the one to whom the alleged sale ~ m s  made has been arrested 
117 the State for the purpose of har i~ lg  hid te-timony, and he is not 
introduced as  a ~vitaess, the prisoner's attorney has a right to com- 
ment upon this fact to the jury, as  a favorable infere~~ce to be drawn 
hy them in f a ~ o r  of his client, and a11 instruction by the court to 
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disregard this arg~unent is an expression of opinion forbidden by 
statute. S.  v. Htcrt is, 2x3. 

10. C~.inzinal Law--Evideiice-IiiTci cwc-Xcrlrce -Upon this trial for high- 
wax robbery allrgrd to have been conlniitted a t  the point of a pistol 
as the prosecutor was on hi% w t p  to church in a conntrr community, 
a t  a place comgarntirely thickly settlcd, elideace that the defendant 
did not have a piitol: that shortly after the time of the offense 
charged the prisoner ~ ~ e n t  into the nieeting and aftern-<lrds left with 
a young woman. to TT hcnl he ryas engaged, living in the w n e  neigh- 
borhood with the prosecutor, and wliom the prosecntor Iillf2T~. was, 
m d e r  the further circumstances of the case, wfficient nlmu ~ ~ h i c h  to 
base the inference and argument that  the proseentor had been in- 
fluenced through jealonsy alld malice in swearing out the indictment. 
S. v. Lce. 250. 

11. Coizstitutronal Lazc-Cozirts-Calirtesy to Counsel-PI e judicial Relnarlis 
-Appeal niid Error.-Where an attorney ha> argued to the jury a 
reasonable inference to be dran-n from the elidence in faror of his 
client. i t  is rerersible error for the jncdqe. in his clxrrge. to mention 
the inference a s  n statement of fact trbtified to by the attorlley, Wying 
that  he was the only one v7ho had so testified. a> such statement could 
not be ternied testimony, and prejudiced the prisoner'z defense in t l ~ c  
minds of the jnrj.  The Court expeuses its disapprobation of such 
language used by the jirclge (Con~t . ,  Art. ITT ,  ccc. 81,  and yr1i11t.z ont 
the fact that  attorneys are entitled to courteous treatment. I b i d .  

12. C1.imina7 La!&-Sentclcces-Cozi),t'r Discretioir-Ercessirc Punishnzenf.  
-Scwzble, under the ex iilence in this case the punishnlent for highwax 
 robber^ n a s  excessive. but not held as  a matter of law to h a w  
exceeded the authority of the judge to impose. The intent of the 
Legislature in imposing a mnsinlnm and minilnnm puni.hmeut, leaa- 
ing the extent othcrwi-c in the discretion of the court, tliccusred by 
CLARK. C. J .  l h i d .  

13. C?Jmrnnl Lazr-TParran'ts Tot li~i~t'sf-81bftcic1if Ev~de~rce--Relf-dtfcnse 
-_inzertdiirt?~ts-Cowt's Jzwisdrctzo,l -The complaint and \-,arrant of 
arrest should be construed together, aucl ~vhen io col~ztrued. and 
within the jurisdiction of the court issuing them, if an offense has 
been charged, it  is  sufficient for ?he officer to make the arrest, no 
particular form being required: and in thi.;: c a v  it is Leld that thongh 
the con~plaint and warrant might be too inclcfin~te in allegation to 
sustain d con~iction. except upon arnendnient nhicli the magistrnte 
had authority to malip or antborizt., i t  wa r  error for tlic judge to 
exclude the defendmt's e ~ i d m c e  of ,-elf defense as a jnqtification for  
li~lling the one m-hoin he had attcmptetl to n r ~ e i t  mlclcar thr nnrrant.  
becanze the mlrraut n a ~ .  insnfficienl and roid Haling charged iln 
indictable offense. thoi~gh genfrallr alltl defecti~ely, it  n d s  sufficient 
as a justification of the arrest, on the trial of deienclant for the 
nmrder of the p1rtj  againqt \Thorn it T T A ~  i*sned br  the jn-tice of the 
peace. Arrests made ~ m d e r  proteic void or merely defective, die- 
cnssecl by W ~ L K E R .  J.. citing and applying S. z .  Jo?zes, $8 S. C., 671. 
S. c. C~iptow. 267. 

14. Triale-A ti'orp~ey and Cliclzt-rti-r/:ci~zc?rf--I) I c l f ' r m t  JJaftci-Co?rrts.-- 
While c o ~ ~ i ~ s e l  in their nrgnment to the jmy are uwally permitted 
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much latitnde, they sho~lld confine themselves to relevant matters, and 
on a trial for murder it was not error for the conrt to stop the 
prisoner's cosulsel, when he Tvas introducing irrelevant matters into 
his argument calculated to divert the minds of the jurors from the 
true issne and to prejndice the other side. S. v. Lane, 333. 

16. Trials-Courts - "Reasonable Doubt" - Words and Phrases - Instruc- 
tions-E?jidence.-The trial judge is not restricted to any particular 
formula in defining "reasonable doubt" to the jury upon a trial for 
homicide, and his charge in regard to the nature of the circnmstan- 
tial evidence in this case and how the jury should consider i t  is held 
to be free from any error of which the prisoner can complain. Ibid. 

16. Appeal and Error-T?-ials-Instr.~lctio?zs-Eeqtcest-Cot Discretion. 
An appeal will not lie from the refusal of the trial jndge to give 
requested instructions after the jnry had retired to make up their 
1-erclict, the action of the judge being bolely discretionary under the 
circumstances. Ibid. 

17. Trials-TVithdrulcing Juror-Court's Ilisc~.ctio~+-Appeal and Error- 
Stutl~tes.-Upon the trial of misdemeanors and felonies less than 
capital, it is within the discretion of the trial j~lclge to withdraw a 
juror and make a mistrial when to him the end5 of justice seem to 
require; and in the absence of abuse of the exercise of this discretion 
thewin, 110 appeal will l ie ;  nor is this position affected by the provi- 
sions of ch. 73, Public Lan7..;s 1813. pas3ed doubtless to enable a defend- 
an t  to present the questiou of his in11oce11c.e or guilt upon the State's 
evidence, etc., as a matter of law, mith the right of appeal only from 
final judgment of guilt. Sen~ble, if the statute affected the discretion 
of the trial judge, exception duly noted should be taken to his action 
and presented on appeal from final judgment or by certior'ari. S. G. 
Andrews, 349. 

15. Trials-Imp?.oper Ar~~~nae~~ts-Cozi~~ts-Co~-~~ectio~~-A~pea and Error- 
I-'t.cs?o?zptions.-Remarks made b r  a solicitor in the prosecution of a 
case relating to extraneous matters, cnlcalated to unduly prejudice 
the defense, should, in proper cases, be promptly rebuked from the 
bench. with such instruction as  will remoTe from the minds of the 
jury the prejudice that may have been caused thereby, and when a 
motion for relief has been made in the trial conrt based upon matters 
of this character, set out in an ~f f id~Yi t .  upon which the court has not 
stated the facts, or there are no such findings appearing in the record 
on appeal, and it does not appear that  he was reqnebted to state them, 
i t  will be presumed that the facts were found adversely to the 
appellant. or that the prejudice had been properly removed in some 
way by the trial judge. This Court cannot consider the affidavit a s  
findings of fact. 8. ?j. Reu, 420. 

19. Appeal and Errol--Court's Diso'etion.--The appeal in this case being 
rulings of the trial court of matters largely within his discretion, no 
error is found. S. u. Snipes, 440. 

20. Constitutional Law-Power of this Court to Declare Legislative Acts 
U?zcro?zstitz~tional.-The courts may declare an act of the Legislature 
unconstitutional, but the power should be exercised sparingly and only 
in those cases where the conflict between the act and the Constitution 
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i s  very clear and  beyond any reabonable cloubt, and thc  t ~ o  callnot be 
reconciled. Jo7!11soil G. Bonl-d of Education, 468. 

21. dclio?ts-Xisjoi7zdcl- - 1T'~thdi-awal of Pu r tg  - Costs - ,ln~e~ld"rneitfs- 
Coui-t's Disc? et;oir.-Where there has  been a misjoinder of parties a s  
ne l l  a s  cause5 of action, i t  is  within the  cliwretion of thc t r ia l  judge 
a t  any time hefore rerclict or a d ~ e r , e  decision to permit  the  with- 
clrawal of one of the  pdrtieq. learinq the action to groceed ?ingly a s  to  
the  other, and  to  allow a proper alnclrclment of the  plcadinga ac  to the  
remaining causr. \ \here  the defendant has  ,r.lied for no ;~ffirm;ltive 
relief and his defense callnot be prejudiced (Rcrisal .  sec 5 0 7 )  : but  
the  defenclant is  entitled to recover his cobt against  t he  par ty  retiring 
from the caw.  Campbe17 G. Polucr Po., 488. 

22. Couvts-Ex~I-csslon of Opinion-Crcdibilit of Tl7itness-I?~tet-l17.etatiolz 
of Xtalutes.-There a material  witnecs fo r  A par ty  to a n  action has  
been asltcd n question which n7as w i thd rann  upor? objection. and  to  
his answer to the  next question acii-rd him adds  the testimony called 
for  in the  q n e ~ t i o n  nckecl and withdram-n, i t  i i  rexerfible er ror  f o r  the  
judge to tell the  jury tha t  the objectionable par t  of the  answer  war  
s t r i c l i ~ n  out. and  to add. ''This witness is  too qmart." for  t he  added 
portion of the  instruction is  :~n expression of opinion by the  judge 
upon the  credibility of the ~ r i t ne fq ,  and i. forbidden b ~ -  stdtnte.  
Chaitce 11. I cc  Co., 49.5. 

23. Gar d r s  of Goods - Tmfrc  ('oi?frc~cts -- I-'lcadr~igs - I mcir dnrcnts- 
Court's Discrctioi~.-In a n  action between two carrier? i a v o l ~ i n g  a 
balance alleged to be cliie t l i ~  l~laintiff  under a traffic contraet , . i t  is  
~ v i t h i n  the  discretion of t h e  t r ia l  jndge to allon the plaintiff to amend 
i ts  coml>laint PO ah to nlltige t lmt i t  had been forced to pay damages 
for a ihipment of good4 r ece i~e t l  by i t  f rom t h ~  defendant ill a 
damaged condition. f o r  mhich the defendant's nrgligence. w l ~ i l e  in i ts  
care. was rehpollribk: and n7hilc the amendment create5 a n  ndclitioilal 
cause of action, i t  iq so gerinaae to the  or ig iml  cause tha t  both may 
be considerecl a s  one action I'titchrr1~2 z; R R . 632. 

24. Pleadi+?i?lgs - dnre?idnieizts - Cot~rt 's  Discretion - Ercrrsable Yeglect- 
Appeal aild Error.-A refuqal by the  t r ia l  court to se t  aside a juclg- 
ment rendered i11 a n  action upoil contract, for iurprise,  inadvertence, 
and  excusable neglect. on the  gronncl t ha t  defendant hncl neglected to 
allege a mistake in  t h e  contract sued on. will not be distunbfd on 
appeal ~~-1len i t  apgcurs t l u t  the  ple,~ding, hild beell filed. t r ia l  hacl 
upon the  mer i t s  of the  case, and the iq-ups submitted were  fully 
responsire to the  pleadings Ibtd.  

2,i. Ril7s cold Sotes-Antecedei~t I)c71t-Az;~deiicf-Ti in7s-Iilati~uctio?ls- 
Courts-Espressioiz of Opzitioii-Stat~~tcs.-T~~liere n negotiable note 
held by n debtor ha111~ lmz been tranbferred before nintiirity t o  it.; 
creditor bank, nnd there  is e ~ i d e l l c e  t h a t  a t  the  t ime the  former  owed 
to the  la t te r  a larger anm of nlonej than the  amount of the  note, and  
rhat the  note was transferred a s  a n  extingnizhment of the  debt pro 
tuitto, and i11 an action npon t h i ~  uote. i t  i~ introdneed in evidence 
ihowing an  indorcen~ent on the hack. made bv the  plaintiff, "For 
collection account." i t  is  fo r  the  jury to hnd, under the  eoilflicting 
evidence. whetiler t h e  plaintiff received the uote in pa r t  payment of 
t he  debt or fo r  collection only, and a11 instruction by the  judge tha t  
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COURT1S-Co~tinued. 

there is no evideuce that  the plaintiff paid value, and that it was i ts  
duty to appear and explain the transaction, is a11 eaprewion of opinion 
forbidden by the statute. Bailh' 1;. Seaqrovcs, 608. 

26. Removal of Ca~roes-Coi .porations-Cl~~~r1e1-Qt~est ios of Law-Xtat- 
Utes-Public Doc?iments-Place of Citiae?bskip-Jz~diolflZ Notice-8tate 
Cocc~*ts-Jurisdiction.-Where a cause, npon proper petition and bond, 
is sought to be remo\ecl by the defendant from the State to the 
Federal courts for dil-ersity of citizenship, npon the ground that the 
nlovant is a nonresident corporation. the ynestion of citizenship de- 
pends upon the constrnction of i ts  charter, and in determining i t  tlie 
State courts may take judicial notice of pertinent State legislation 
npon the subject, and reports made by the defendant to the Corpora- 
tion Commission, which are public docunleilts: and when therefrom i t  
appears that the defendant is a domestic corporati?ri, the State court 
will retain jurisdictioil of the cause ; and in this cause, upon examia- 
ing tlie varioiw actb of the Legiqlatnre incorporating the- Atlantic 
Coast Line Railroad Company. and permitting the consolidation of 
t h i ~  Wilmington and Weldon Railroad. alirl in reipect to taxing its 
branch lines, etc., reserving jurisdiction in the State courts, i t  is held 
that this railroad is a domestic corporation ah ~t matter of law, and ii 
not entitled to the remoral of the cause on the ground stated. Corn c. 
R. I?., 652. 

COURT'S Jt-RISDICTIOS. See Remoriil of Causes. 1. 2. 

CRIMISAL LAW. See Intoxicating Liquor. : Officers : Negligence, 21. 
1. Cr~imiuctl Law-Sodom?j-Criw Aqair~st Sc!t1r)c-Attem2)t-Int~rp1.eta- 

tion of Stntictes.-While the nn~la t~ i ra l  intercourse between male and 
male in the iilamler described in this case doeb not come ni thia  the 
definition of sodomy, it is forhidden by our statute. Revisal, see. 3349. 
a i  n "crime against natnre," and is an  i~idictable offense: aud an  
attempt to commit it is pnnisliahle under IZrrisal, see. 3269. R. ?.. 

Fcrr I I ~ I .  247. 
2. CI-~III 1i1((7 La u.-EE~'~c?Icc-I~I ~ C I ~ ' ~ I C C - J ~ I ~ ~ ~ C . - - T T ~ > O ~ I  this trial for high- 

n7a] robbery alleged to hare  bee11 committrd a t  the point of a pistol 
as the prosecutor mas on his way to chiircli in a country commnnitg, 
a t  ir place comparatively thicklg settled, eriilriicr~ that the defendant 
did not have a pistol: that 4iortlg after the time of the offenre 
charged the priconer went into the meeting and afterwards left with 
a yourlg woman, to ~r-hom he was engaged. liring iit the same neigli- 
borliood with the prosecutor. and whom tlie prohecutor Bnew, m7as. 
nnclcr the further circumstances of the case. sufici.ent npon which to 
baie the inference and argument that  the prosecutor had been iafln- 
enced througli jealousy and malice ill swearing out the indictment. 
S. c. Lee, 250. 

3. Criruir~ctl Lau-Sc ntct~ccs-Cozlr-t's Discr.etiot+ Eacesszve Punisknzent. 
-Sc?rtble, under tlie evidence i11 this case the puni~hment for highrva.+. 
ro~hberg was escc+ire. but not held as  n n ~ a t t e r  of la\\ to h a r e  
exceeded the authority of the judge to impose. The intent of the 
Legislature in imposiug a masimnm and minimum punishment. lear- 
ing the csteiit other~viw in the rlivretioil of the court. dixmssed by 
Cr ~ R K ,  C. J. Ibid. 



INDEX. 

CRIMINAL LAW-Con ti?/ w ed. 
4. Criminal Law-Warrants for  Arrest-Euflicient Evidence-Self-defense 

-Amerlrl.mazts-Cotcrt's Jzc~'isdictiot?.-The complaint and warrant of 
arrest should be construed together, and when so construed, and with- 
in the jurisdiction of the court issuing them. if an  offense has been 
charqed, i t  is sufficient for the officer to make the arrest. no particular 
form being required: and in this case i t  ii held that thongh the com- 
plaint and warrant might be too indefiaite in allegation to sustain n 
conviction, except upon amendment rvllich the magistrate had authority 
to make or authorize. i t  was error for the judge to rxclude the 
defendant's evidence of self-defense as  a justification for Billing the 
one whom he had attempted to arrest under the warrant, because the 
warrant was insufficient and void. Having charged an indictable 
offense, thongh generally and defectirelp, i t  was sufficient as  a justifi- 
cation of the arrest. on the trial of defendant for the mnrder of the 
party against whom it was issued by the justice of the peace. Arrests 
made under process, void or merely defective, discussed by WALKER. 
J., citing and applying B. v. Joaes, 88 N. C., 671. 8. v. Gupton, 257. 

3. Criminal Law-Arrest Without Warrant-Resistance-Xeoessag1f/ Force 
--Questions for Jury.-One who is being arrested by the prosecutor, 
without a warrant, has a right to resist and use all the force which, 
in the judgment of a jury, was necessary to free himself, on the facts 
as  they reasonably appeared to him a t  the time. X. z;. dllcn, 265. 

6. ~ow~c-Evidence-I~~fcr~~~ces of Fact.--In this case the prisoner was 
arrested for violating the prohibition law by the prosecutor without a 
warrant, while driving in a buggy on the highway, and found with 
from 3 to 5 gallons of intoxicating liquor in his possession. Later the 
prosecutor held the clefendant's pistol in his right hand, and leaned 
over in the  buggy to move the bottles or prevent the loss of them, and 
while in this position the prisoner cut him several times with a Imife, 
a violent struggle ensued, in which the probecutor was twice cut. 
which resulted in the prisoner's submission to be bouncl and taken to 
jail. wherein he was incarcerated without either warrant or mittimus. 
Held, i t  was for the jury to determine whether the prisoner cut the 
prosecutor in an effort to free himself: and whether it  was necessary 
for such purpose i.; an inference of fact, l i k e ~ i \ e  for their determina- 
tion. Ibid. 

7. Crirnin_aZ Law-Lanwrfj from Employer-Coqtfidence-TriaEs-Evidence. 
-Upon a trial for larceny from an employer. evidence of whether or 
not the prisoner was trnsted by the employer is incompetent. 8. v. 
Pttt ,  268. 

8. Crimi?~aZ Law-Inst~~uctio~zs - "R~asorrable Doubt" - Definitiofz. -NO 
particular formula is required of the judge in defining to the jury 
what is "reasonable doubt" in a criminal action; and his stating i t  to 
be "the same kind of reasonable doubt that  a n  honest man meets up 
with in human life" is  held to be no error in this case. Ibid. 

9. Crin&al Law-Assault o?z Officer-Arrest Without TVwraftt.-It is not 
required that a lawful officer should have a warrant in making a n  
arrest for a n  assault upon him, for such is not personal to  the officer, 
but a n  offense against the public; and under the circumstances of this 
case it  is held that he had not lost the right to arrest the prisoner 
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CRIMIKAL 12AT7'-Coi~t L H  ued.  
becauqe the latlter had n-allied a m y  qome ;0 or 76 pard\ after nlaking 
the aesanlt. X. z. JleClurr, 321. 

10 S a ~ ~ i c ~ - H o i ~ ~ i c i d e - S l ~ e i ~ ~ f f s - D e ~ ~ . d l ~  TT'eapo~z-Jlurdei- iiz First Degree 
-Pi ei~ieditnfzo1z-E'?;ic1~ii~~-Trials.-T11~ prisoner xvas engaged wit11 
others in committing n misdemeanor. and. anticipating arrebt for the 
offense. thereafter procured a shotgun 3-ith ammunitioll. and while 
going ulmn :I l ~ i g h ~ a y  to his home ~ ~ n s  met by n deputy sheriff and 
others whom the sheriff had delsutized for the purpose of n1'1iiing the 
arrest. The officer had no n~ar ran t  for the arrest of prisonel for the 
misdemeanor, and npon the latter's declaratioil that no one should 
arrest him therefor. permitted him to n alk about 50 or 7.7 yards down 
the road, and then proposed to arrest him for a ~ s a u l t  made o!i him 
with the gmi. The sheriff then aimed his pistol a t  the prisoner, seTr- 
era1 times called hiin to halt, informed him of the offense for which 
he intended to arrest him, whereup011 the prisoner snapped his gun a t  
him, the sheriff shot a t  the prisoner, the plisoner shot the qlieriff and 
inflicted the d e a d l ~  ~vouncl. Held, (1) While an officer iq not ordi- 
narily permitted to use a firearm in nnliing an arrest for a mis- 
demeanor. the officer was justified in doing so under the circum- 
qtancrs, the prisoner's niisclemeanor in m a k i ~ ~ g  the ~ w a u l t  npon the 
officer being in the officer's presence, and the use of the piitol found 
11y the jury not to be force excessire of that required: (2  1 The evi- 
dence of premeditation and deliberation was sufficient to uustain a 
conviction of murder in the first degree; ( 3 )  The charge of the court 
was proper I h i d .  

11. Crinzi.rza1 La1?;-Larce~zy-Ti-ials-E2:id(~iire.-Evidence is sufficient to 
sustain a verdict of guilty of larceny ~ ~ h i c h  tends to show that the 
defendant borrowed some money from A, wds present in the room 
and saw A. take the nioiiey from his trunli. endearored to borrov 
money from others about that time: went to we A. when he and all 
his family were absent except a little girl ahont the yard :  \\-as seen 
in A's room alone, and left upon the arrival of the \life of A. : had 
before then only small balance in one bank, not exceeding SRO at  any 
time: and that  thereafter, and sooil after S.'s money was missing 
from the trunli, deposited $50 ill another hnnlc, in which he had not 
previously deposited, and tn7o days later made therein another deposit 
of $200. 8. z. TVeTlmnn, 354 

12. Crinzinal Luw-False Pretense-I?idict~~zeiif-Sur1111isaqe.--In a war- 
rant or indictment i t  is not necessary to charge an illtent lo defraud 
a n 1  particular person (Revisal, bee. 3432), and rrhere the charge 
therein is made that the intent was to defraud an  actual person and 
a fictitious one. the allegation as to the person is surpln~age. and a 
motion in arrest of judgment for a fa ta l  ~ a r i a ~ l c e  in that reypect will 
be denied. 8. v. I c e  Go., 366. 

13. Crinzznal Law-Coi-porations-Iii fozt-False P~.ete?tsc-P~.iiie~pal aw d 
-4gent.-Where an agent of a corporatioll in the course of his and his 
employer's business obtain.: a~~yt l i ing  of ralne for the corporation by 
false pretenses (Revisal. qec. 3432), the corporation may be convicted 
of the fraudulent intent exercised for its benefit by its agent, and the 
agent mag also  be made a codefelldimt with his priiicipal in the 
criminal action. I h i d .  
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14. Ciitni?~aZ Law-JIunicipal Corporations-Disorderlg Conduct-Cursing 

-Ordillances-Xtatz6tes.-Disordcr1~- conduct is a minor offease. not 
k n o ~ r n  to the common lam-, and a perwn so offending is not inclictable 
except under a statute or at~thoritatire ordinance of a municipality; 
and \\-here a person is  indicted. under the pro~ii ions of an ordmance, 
for cursing on the streets of a ton7n, loud enough to he heard by those 
pasaing bg and in a disorderly manner, a conriction may not be sus- 
tained when it is s11o~r11 that the cnrsing n a s  on17 heard br  the 
policeman making the arrest, thong11 there were others standing 
near, and was done in a low tone of ~ o i c e  ~vhich could not hare dis- 
turbed any one; and a motion for a nonsnit upon the eridence n-as 
properly sustained. Ch. 73, L a n s  1913 6. 1;. 31oot"e. 371. 

13. Public O~icrrs-Ci.imi~zal Lcctc-Homicide--4 I rest-Tr~uls-Burden of 
PI-oof-Instructio?zs-X(1veral Jiot11;es--Prcit~?~ipzioir of I ? l ~ t ~ ~ ~ l t C e . -  
Where upon the trial for homicide the defense is interposed by the 
defendants that they Billed the deceased in the performalice of their 
duties as  officers authorized to lnalre an arrest in a nlamer justifiable, 
or that they had not ihot the deceased, and were not responsible for 
his death, the question of guilt is for the jnry to determine. under 
conflicting eridence, in accordance with how they sho11ld ascertain 
the facts to be, with the burden on the State of proving the clefendants 
guilty beyond a reasonable doubt. S. c. Ragen. 388. 

16. Jat(7ge's Charge-Tlco _Votitics I1~lerab7c-.Tlo'1j.-The defendants are 
not entitled to an instruction that uhere tlirrc are two or more motive5 
for the crime committed the humanity of the lam will ascribe it  to 
that which is not criminal. Ibid. 

17. Ctinzinctl Law-Falsc Pretense-Connicct~ce to Convict.-Upon a trial 
far  false pretense it is no defense that the prosecuting witness "set 
a trap" for the defendant in the particular caqe, i t  being different 
from a conviction of larceny. where the deception ir held to be a 
conqent to take the article; for the absence of conient is an esqential 
ingredient for a conrictioii of the latter offense. A. 0. Ice Co., 403. 

18. d p p ~ a 7  and Erro?-Criwzi~lul Action-Petition to Review-.%lotions- 
SezoT!~ Discol;ered E1.idence-Stcl1r-e1?ze Couri.-The Supreme Court 
can entertain a proper petition in a criniinal action to "review the 
record and reconiider the opinion filed in the case before certification 
to the lower court on acco~mt of an alleged palpable oversight there- 
in" : though in criminal cases a motion for a new trial for newly 
discorered eridence 1\41 nor: be allqred. Ibl t l .  

19. C ~ i m  (nu1 Lnzc-Abo1Yioi1-Z'r iaZ.q-E~i(l~?1ce-H~cr.1~7 Z P S S  En-or - Inter- 
pretntioqz of 8tatntts.-Cpcn a trial of a defendant for unlawfully, 
ctc.. administering a certain "noxiou~ drug" to a pregnant woman 
with the intent to produce n miscarriage, against the prorisions of 
Re~isa l .  seca. 3618 and 3619, testilllony as  to sexual interco~~rse is 
immaterial. and its admission harmless error. 8. v. Xhnft ,  407. 

20. CI-inzintrl Law-Abortio~~-Eml,trt El;idencc-Effect of Drug-Trials- 
Evide~zce-Intcrpretntio~~ of Stritutcs.-Where the defendant is being 
tried for an intent to produce an abortion upon a pregnant 
contrary to Re~isa l .  secs. 3618 and 3619. and there is evidence that a 
capsule giren contained a certain drug, it  is competent for experts to 
testify as to the effect of such in producing a miicarriage. Ibid. 
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21. Crimiml L a t ~ - ~ 4 c c o m p l i c e - 2 ' r i a l s - E v i d e ~ z c ~  - Iutei-preta- 
tioii of Statutes.-While the judge should caution the jnry as to the 
weight to be given the testimony of an accomplice to the crime upon 
which the defendant is being tried, a conr-iction may he had upon the 
ul~supported testimony of the accomplice: but it is held that the 
rictim of the clefendant in the latter's effort to produce a miwarriage 
upon her. contrary to Rerisal. sees. 3618 and 3639, is not an accom- 
plice in the crime. in a legal sense. whether she consented thereto or 
not. Ibid. 

22. C~-inzi~zal La ~r-Abortio~i-I?? tent-Interpretci tioiz of Btatzties.-It is the 
intent ~ ~ i t h  which a noxious drug is administered, and the purpose to 
produce nn  abortion, that is  made indictable under our statutes, 
Revisal, secs. 3618 and 3619: and it  is not necessary for the State to 
91107\~ that administeriug the drug named would hare had the desired 
effect. Ibid. 

23. PI-in~iricr7 Lnw-Judy~~lcirts-Cruel a?rd Z;nusuaZ Pzcnislin~ents-Coristi- 
tz(tio11(17 Law.-The defendant wai: indicted. tried and convicted of 
administering to a pregnant woman a noxiona drug for the purpose of 
producing an abortion, contrary to Revisal, secs. 3618 and 3618. Held, 
:I sentencr to the State Prison for three years and the payment of 
$1,000 , ~ s  a fine is not objectionable as  cruel and uilusual punishment. 
Ibid. 

24. Cri?ni~znZ Law-Btatements b~ Prisonel-Er;ide?ice.-State~nei~ts made 
by a pri<oner to an officer concerning a crime for which he is being 
arrested. and without threat or inducement of the officer. are com- 
petent as evidence against the prisoner npon the trial. 6% c. Lance, 
411. 

25. Criminal Law-Rape - Tf-ials - I~tstrzcctions -Evidence - Statutes.- 
Upon a trial for rape, the prisoner's counsel requested the judge to 
charge the jnry that there were five ~'erdicts which they could return: 
(1) Rape; ( 2 )  Assault with intent to commit rape; (3 )  Awault with 
a cleadl~ weapon: ( 4 )  Simple assault, and ( 5 )  Not gnilty. The 
prisoner admittedly was 22 years of age, and there was no evidence 
of an aitnult with a deadly weapon. Held, i t  %-as not error for the 
judge to refuse to charge upon the third and fourth propositions, and 
to substitute therefor an instruction relating to an awanlt by a man 
or boy oTer 18 gears of age npon a woman (Revisal. sec. 3620) ; and 
Further  heid, the evidence in this case TT-as more than wfficient to 
sustain a conviction of the capital offense. Ibrd. 

26. Cf-Lminal La ~~-Tr.ials - TVitriesses -Interests - Cred6bility - Instruc- 
tions.-Upon this trial for rape, the charge to the jury aq to the 
weight they should give the testimony of the defendant and his 
relatires, that notwithstanding their personal interest, the jury could 
consider the testimony in accordance ai: the witnesses were found to 
be credible, and if found to be credible, to gire it  the same  eight as  
that of other witnesses. m ~ s  not reversible error. Ibid. 

27. Criminal Lnzc-Rape-TriciTs-I11st1'ucfio1zs - Less Offciw?s. - Upon a 
trial for rape. etc.. when the evidence permits, it is proper far the 
judge to instruct the jury that if they ~honlcl find the prisoner guilty 
of rape, they need not consider the l e v  offenses charged in the indict- 
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ment; but should they not so find, then to consider the qnestion of 
assault with intent to commit rape, etc. Revisal, see. 3268. Ibid. 

28. Cviminal Law-Rape-Evidence Szcficieqzt.-Testimon~. of the prosecn- 
trix in this case, corroborated by her statement of the occurrence 
made to the witnesses as  soon as  she n-as in circumstances to make 
them, held sufficient to sustain a conviction of the defendant of an 
attempt to  commit rape. 8. v. Hortofi, 437. 

CROSSINGS. See Railroads. 

DAMAGES. See Statntes, 7, 8, 29; Easements; Contracts, 6. 
1. ~ontrac2s-Interest - Iuterpretatiom of Statutes - Cnliquidated Danz- 

ages.-The rule that all moneys due by contract except due on penal 
bonds shall bear interest (Revisal, see. 1954) applies whenerer a 
recovery i s  had for breach of contract and the amount is ascertained 
from the terms of the contract itself or from evidence relative to the 
inquiry, and due by one party to the contract to another; and it  does 
not obtain a s  a matter of law where the interest sought does not come 
within the provisions of the statute and is by way of unliyniclated 
damages, and there has been no adequate default on the part of the 
debtor i n  reference to withholding the principal sum, or a part of it. 
Bond zr. Oottom Mills, 20. 

2. Railroads-Oomde~nnatio~+Right of Wau-Xeasure of Damages-Off- 
sets.-The damages which may be awarded to the owner of lands 
through which a railraad company has condemned a right of way a re  
such as  are  directly caused by and are confined to injuries peculiar to  
the lands condemned, and not such a s  a re  generally caused to lands 
in that community; nor is the railroad company entitled t o  have the 
damages offset by advantages generally accruing to the community, 
but only those which accrue to and enhance the value of the particular 
lands condemned by reason of the advantages to be especially derived 
by them from the operation of the railroad. R. R. v. Mfg. Go., 168. 

3. Railroacls-Go?zdem~2ationiRight of M7cz~-Cotto.i~ Mills - Speculative 
Damages-Expert Evidence-Triah-Where a corporation is the 
owner of lands being condemned for a right of way by s railroad 
company, upon which it has tenant houses rented 40 its employees, 
and which a r e  situated on a tract of land upon which defendant 
operates a cotton mill, the defendant is not entitled to recover damages 
of a speculative character, i. e., such as  possible inconvenience caused 
to its employees by the noise or smoke from the plaintiff's trains, or 
the inconvenience or danger to the operatives in going to or from 
work; or danger to their children caused by the operation of the rail- 
road near their dwellings; or any possible increase in  the cost of 
operating the  plant caused by the running of the plaintiff's trains. 
etc.; and a s  the damages recoverable are those apparent to the ordi- 
nary observation of persons acquainted with the value of lands in 
that locality, the matter is no't such a s  would call for "expert opinion" 
of those who have special knowledge of cotton mills generally and of 
operating conditions generally affecting their value. Ibid. 

4. Railroads-Condemnation-Rights of Way-Cotton Mills-Measure of 
Damages.-Where lands of a cotton mill corporation a re  condemned 
for a right of way of a railroad company, the damages t o  be assessed 
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are the ralne of the lands taken for the right of way, and a n r  injury 
shonw to hare  been done to the remai~ling part of the land, by way of 
special damages. such ns impairing the physical property in the 
mechanical operation of its plant by ribrations and smoke: and it is 
error to allow evidence as  to the difference in value of the whole 
tract before the condenmation of the right of n-zy and nftermarrls. 
Ibid. 

5. Raikoccds-Conden~m t i o ? ~ - D z o ~ l l ~ i z g ~ s - T e i ~ c ~  f Homes - Ii~tcipretation 
of Stntz&tcs.-A railroad proceeded to co~idem~l the landa of a cottoll 
mill corporation, and upon the easement to bc acquircd :here were 
several tenant houses belonging to the clefendant. The clefelld~llt 
resisted the plaintiff'. right of condemnation upon the grouncl that 
the statute, Eel-isal. 2.573. expressly requires the consent of the owner 
to the taking of his "cl~relling-house, yard, kitchen." etc : Ileld, the 
aecticn referred to is an exception to sectiou 2578. giving such public- 
service corporation the right to condemn  land^ and does not apply to 
tenant houses. but only to the dwelling of the onner of the lands, 
which is p r ~ s e r r e d  to him for sentimental reasons: and n7hich could 
not exist where such o r n e r  is a corporation renting the dwellings to 
it- tenants. Ibid. 

6. r7c?zdo7- and Pui-chasel-Co?~tmcfs-l17ccri1a~tfies-Jlcaszci.c of Damages. 
-Damages for the breach of warranty in the sale of an article-in 
this case, an automobile-are measured by the difference in the valne 
of the car as i t  was represented and ~varranted to be and as i t  really 
was a t  the time of its purchase. with such special damages as the 
rendee incurred, a t  the reqliest of the vendor, to ascertain if i t  could 
not be made to come up to the representation. C~zderlnood v. Car 
Go., 458. 

7. Jfo? tgages-Rccles-ddcertise??~e~rts-Ii 9 egula?'? tbes - Xeeoltd Jf 07-tgagee 
-Ilftw.sur.c of Da?izuyc~.-\\~l~ere there are  two or more mortgages on 
the same land, and by a sale under the first mortgage, not advertised 
according to its trrnis, the lands h a l e  been acquired by bnbsequent 
grantees without notice of the irregularity. the second mortgagee may 
elwt to sue the firqt mortgagee for any clm~age ~ r h i c h  lie has sufferecl 
on accoilnt of the irregularity, the measure thereof being the difference 
betneen the amount due under the f i r ~ t  mortgage and the ralue of 
the land nt the time of the sale. Hiirtou 1;. IXall, 4'77. 

S. Bt tac f~v~c~r  t-Probable Carrse-Dtriizrtqc.s-Jlulice. - Where plaintiff in 
attachnient ~ ~ i t l l o ~ t  malice has .ued out hii  writ and seized the prop- 
e r t ~  of the defendaut without probable cauqe. he i s  liable to the 
defendant in that action in the amomit of actual damages he has 
therebg snqtained. TuI( 1 c 3 1 a h o i l c ~ ,  500. 

DAKGEROUS EI\IPLOTJIEST. See Ma qter and Sen  ant. 

DEADLY \VE,?uPOSS. See Homicidr 

DECIARATIOKS. See Homicide ; Intosicating Liqnors. 11 ; Statutes. 28. 

DEEDS AKD COSYEYAXCES. See l'riists and Trn\tees; Tax Deecls. 
1. Deeds and Concqjnnces-Colol. of Title-So~lsz~it-Lin~iI(~fio?r of Ac- 

tiolls.-Defendant'c poiaeqsion unrlcr color is inqufficient to ripen his 
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title to lands, where i t  is shown that plaintiff's predecessor in  title 
bronght suit for the lands )before the defendant had been in possession 
seven years, which action was nons~lited and another action was 
again instituted by the plaintiffs within a year. Hopkins v. Crisp, 97. 

2. Deeds and Co?weyances- Desc~ iption-Parol Eaideqtce-Trials-NegZi- 
yence-Evidence.-In an action to recover damages of the defendant 
for negligently setting fire to and burning the timber lands of the 
plaintiff, i t  is held that the following general description is sufficient 
to admit of pasol evidence of the identification of the lands, towit : "A 
certain tract or parcel of land in Rose Hill Township, Duplin County, 
adjoining the Iands of this grantor, S. W., and others, and ibeing on 
the south side of Maxwell and Beaver Dam creeks" ; and it is further 
held that the erideilce is snfficient of the defendant's negligence, under 
Williams v. R. R., 140 N. C., 624. Huwcs a. Lumbcr Co., 101. 

3. Deeds and Uonvegames-Rewersp Calls-Locatiom of Points-Calls in 
Deed-Aweaye-Distance-T'ariance-TriaZs-Evidence. - Where the 
disputed title to lands depends npon the location thereof contained in 
the description of a prior graat. which is represented npon the map 
filed as  a parallelogram with the northern boundary as  a river, the 
first call beiug definite and fixed, the second call being to a stake 
upon the river, which by actual survey is found to deflect sharply 
northward betweell the first and second calls of the grant, without 
giving the distance betwee11 them, but giving the distance between 
the other calls to a stake, it  is correct that the calls he reversed b~ 
the surveyor for the  ascertainmellt of the second call, and then fol- 
low course and distance given in grant ;  and i t  is held that this 
manner of ascertaining the boundaries of the land granted is  not 
affected by the number of acres therein specified, or that  the distance 
between the third and the last call does not conform to that  given on 
the map. Cunter v. M t g .  Co., 161. 

4. Grmls-Plnts-Var6ance-Trinl~-E'uidcnce.--~4 plat of the land at- 
tached to the original grant is not conclnsive, and cannot control the 
words of the grant ;  and in connection with other testimony, i t  is 
competent as  evidence that the location by an original survey -*as 
different from that actually ascertaiued by rnuning the calls of the 
grant. Ibid. 

5. Corporations-Deeds and Conveyances-Probate. - The probate of a 
deed of a corporation will not be held a s  defective when i t  appears 
to have been made in substantial compliance with the statute, a s  in  
this case. Sprzcca Go. v. IIunniczctt, 202. 

6. Deeds aazd Coweyanccs-P?-obate-De Pucto A~ts-~4ppeaZ and Error- 
Presumptims.-Where the probate of a deed appears to be regular 011 

its face, and taken before one apparently acting as  a justice of the 
peace, it  will be effectual as  the act of an officer de facto, if not dc 
iure; and where the  incapacity of such officer does not appear in the 
record, the one who takes under the grantee will be adjitdged to 
have acquired a good title. Ibid. 

7. Dseds am& Conveyances-Disputed Liaes-E&Zenee of Location-In 
passing upon the report of a referee to whom was referred an actioll 
involving title to adjoining lands of the parties litigant. there was 
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evidence that the line called for  in the plaintiff's deed and that  in the 
defendant's deed were identical. and the finding of the trial judge, 
that the line between the parties should be varied to  meet these 
descriptions according to the location testified by a witness, is held 
to  be without error. Mining Co. v. Mines Co., 229. 

8. Tax Deeds-Requisites of Statute-Color of Title.-The purchaser of 
lands a t  a sale for taxes in 1898 who acquires a sheriff's deed therefor 
in 1899, without making the affidavit and giving the notice required 
by sees. 64 and 65, ch. 169, Laws 1897, has only color of title to the 
lands under his tax deed. Powle v. Whitleg, 445. 

9. Same-Possession-Presumptions-Burden of Proof-Trials-Evidence. 
-R. was seized and possessed of certain lands, and lived thereon, 
until his death, with W. The latter received a tax deed from the 
sheriff to the lands, which operated only as  color of title, and the two 
thereafter lived on the lands without change of attitude towards the 
possession, and after the death of R. his heirs a t  law sued to remove 
the tax deed as  a cloud upon the title to the lands. W. testified that 
upon receiving the tax deed he immediately entered into possession of 
the land, cultivating it, etc. Held, there is no presumption in law of 
adverse possession against a true paper title, and the burden of proof 
was on W. to show some act of ouster of R., of which the evidence in 
this case is insufficient. Ibid. 

10. Deeds a d  Conve?~ances-Frazcd--TriaEs-Evidemae-No~zsuit-Principal 
and Agelzt-iYchools.-The plaintiff school trustees having acquired 
certain real estate by deed for permanent school purposes for freed 
men and children, irrespective of color, conducted a school thereon, 
with one of their numher, their secretary, in charge, and when the 
building became inadequate for want of repair, and there being no 
available funds. the secretary applied for aid to the State Board of 
Edncation through its local board of managers, was informed that to 
receive aid for permanent improvements it was neressary for the 
title to the property to ;be in the State, which ultimately resulted in a 
deed from the plaintiff trustees to the defendant, the State Board of 
Education, reciting that it  was to be held for the purposes of educa- 
tion of the colored youths, etc., whereupon this defendant expended 
$1,000 in permanent improrements. Thereafter, these buildings be- 
coming again inadequate. this defendant procured about 23 acres of 
other lands, erected buildings thereon a t  a cost of ,$32,000 and therein 
conducted a satisfactory uormal school for the colored race, and pro- 
posed to sell the lands acquired from the plaintiffs and use the pro- 
ceeds to help pay for the property thus acquired. This action is  
brought to set aside plaintiffs' deed znd enjoin the sale of the lands, 
on the gronnd that the plaintiffs' secretary had fraudulently repre- 
sented to some of the plaintiff trustees, illiterate men, that the deed 
was only a lease of the lands. etc. There was no evidence that' the 
defendants knew of or participated in the fraud, and i t  is held that 
a judgment of nonsuit npon the evidence should have been granted, 
there being no sufficient evidence to show that the plaintiffs' secretary 
was acting as  the defendants' agent in the transaction, but only a s  the 
agent for his cotrustees, who e x e c ~ ~ t e d  the deed. School Twstms v. 
Board of Edrtcatiow, 462. 
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11. Deeds and Con?)e~(f??ces-3ch-no?cledgn%e1zts-Priv Emantinatioll-No- 

lavies Public-11ittrests.-The mere fact that  the notary public taking 
the aclinowledgment of the grantor in a mortgage deed to lands, and 
the privy examinntion of bib ~ i f e ,  is a brother-in-law of the mortgagee 
does not disqualify him, for interest, to act as  such notary. nor is lie 
disqualified by the fact that iinder agreement ~ i t h  the mortgagor he 
received a certain part of the money loaned, in payment of obligations 
of the mortgagor to his wife and himself. Hinton v: Hall, 477. 

12. Deeds and Conveyances-Defective Probate-Title.-It is held in this 
case that the objection to the valiclitr of probate of a deed under 
which the plaintiff claims title to the land in dispute is immaterial, 
the plaintiff h a r i i ~ g  sh0n.n a connected chain of title through another 
deed. which 13-as properlr probated. Hintorr .c. Cnnal Co., 484. 

13. Deeds awd Co~zz.c!jailres-Sfa?.itied Trornetl--lbandonme?ct-Joilrdel- Of 

Husba~d-Constit?1tio?1a7 LUK-Revisal, see. 2117, aatliorizi~~g a mar- 
ried woman to execute a valid conregance of lier real property, with- 
out the joinder of her husband, when she has been abandoued by him. 
is constitutional. Bacllelo~ c. Sori'is, 506. 

14. Deeds and Con?;c!jnnces-Jfarried TVoruzerz-Abo?ido?znze?zt-Trials-Evi- 
derrce.-Evidence .of abandonnient of the t17ife by the husband is 
sufficient for her  to esecnte a valid convexance of her laads without 
his joinder, n-hich tends to show that they had separated: he had 
gone to another State without leaving her angthiag for her support: 
that they had had numerous quarrels. the cause of whicli he had 
attributed to others living in the same honse n7ith them, n-here lie had 
refused to remain. Ibid. 

15. Deeds and Conoefjances - TVords and Phmsrs  - "Rindilrg LandsH-- 
Descriptio?i-T7agzcei1ess-Pa1-01 Ez%ide?lce-Ti'icr1s.-The tern1 "binding 
lands" used in the clescriptioii of a decd is equilalent to the call of 
another t ract ;  and the followi~lg description in a deed is held suffi- 
cient to admit of pt1.01 evidence of identification, after reciting the 
county, etc. : "adjoining the lanclq of E. B. J.. and others, bounded as 
follows, ~ i z . .  Begiilriing a t  a11 oak stump at the road gate, theace 
westwardly, bincling the lands of E. R. J. to a holly tree: thence same 
course across the road; thence eas tward l~ .  binding the w a m p  to a 
cypress t ree;  tlienc,! same course, binding the sn-amp to the first 
station, containiuy 4 acres. more or less." And TI-here a nitness, after 
identifying the lauds. testifies 011 cross-examination that the oak 
htump, the begilillillg point named, n-as not upon the line referred to, 
ancl would not be reached again by followi~ig' the swamp, this is only 
material upon the question of identification, and doe. not render the 
deed void for uncertaintr of description. Ihid. 

16. Tnx Deeds-Rccitatio~.rs-Il?tc?-pretation--"Cola?" of Tit1c.-It is un- 
necessary that a tax deed to lands made by the sheriff should recite in 
specific words that the lands n7ere sold for taxes to coiistitute color of 
title for the purchaser in possession, when it is yerfectlg apparent 
from its context and easily inferred from laiiguage used that the 
land. vTere thns sold: and it  is held to be suffcimt that the deed 
describes the lands. recite? the date of sale. that it had not been 
redeemed, and that the holder of the certificate of 11urcha.e has com- 



ISDEX. 

DEEDS A S D  C O S Y E T ~ S C E S - C ~ I L ~ ~ I ~ ~ . I L ' ~ ~  

plied with the l a m  of the State necessary to entitle him to a cleecl 
for the lands. L i m b e r  Co. 1;. Pccirrc, 38s. 

17. Tam Deeds-Deec?.iptiol?s-ltlci~tificu.tioil-Pn1.01 E?jidcnce.-A sl~eriff's 
deed to land sold for tascx recites: "The f o l l o ~ ~ i n g  described real 
estate was sold. t o ~ r i t .  a tract of 166 acres of land lying in S. To~vn- 
ship. adjoining J. T1I. T'.. dec.eased. J. It.. mi l  others, being a part of 
the lands belonging to the estate of IT. J. B., deceased." H c l d ,  the 
description  as sufficiently definite to admit of par01 evidence of 
identification of the lands: and fiirther, it was also competent to show 
bj- par01 whether J. J. X .  and W. J .  B. are identical. I b l d .  

18. Equity-Clozld C p o n  Till(l-Twrr;. Ueed.9-"Color" o f  Title-Puynzctzt of 
il'ccgcs-B?mlci? o f  I'i.oo.7.-In an action bronght to remove a tax deed 
as a cloud upon title to lands, the defendnnt as pnrchaser under such 
deed being in l~ossession, it is necessary for the plaintiff to  prove that  
the taxes upon the land for ~ h i c h  i i  hncl beeii sold had been paid bg 
him, as n7ell a s  his omli 1)aper title. I b i d .  

19. Deeds nitd Co~zccljtrrzces-.Ucc~ticd T I ' o ~ ? z c ~ i - C o ~ i ? j e y ( ~ ~ ~ ~ ~ e  t o  I l u s b u n G  
P r w ~  E;rr;.nnzi?rat~o?i-0erti;icclte of Pi.obnte Ofllcers-"Colol-"-Lin%ita- 
tiouls o f  dctio?rs.-A convc~ance of land by the n i fe  to her husband 
xvithont her priry es.mination and the certificate of the probate 
officer that the contrdct "is not mireasonable or injurious to her" 
(Revisal. see. 2107) is "color uf title" which nil1 rlpen into a perfect 
title b!, seven years adrerse pohqession of the husbanc!, and his chil- 
dren by a former mairiage after lier death, there being no issue born 
alire by the second marxiage mcl therefore no tenancy by curtesy of' 
the hnsbaiid in the lanilh S o ?  l ~ o o d  2). Y ' o t t e ~ i ,  648. 

20. "C'oloi ol 1'itlc"-Appt-ocrd I~cfi~?itiO~r.-Defi~lition of "color of title" in 
Nmitlb v. Proc tor ,  139 S. C., 324, sl~ecially approved. I b i d .  

21. Dccrls ailcl Con?;ejjci?zccs-Descr iptioii-ParoZ Ez~dcilc?-Idcnfification- 
A descriptioii of lands in a cle~.cl. after naming the t o n n ~ h i p  and 
c o l i i ~ t ~ .  continued as follo~vs. "ddjoi~iing ihe lands of J. S. on the 
1101th and m b t ,  and the H. heirs on the east, and 8. C. on the south, 
and Immdecl a?  follo~vs: Containing 30 acres, more or less." is snffi- 
cient t o  admit of pnrol er,idel~er of itlentification. Ib id .  

DELAYS. See Trials. 61. 

DISCIPLISE. Sce Convicts. 

DISORDER12T COSDr'CT. Sce Criminal Law, 14. 

DRAWER ASD DRAWEE. See Banlcs anrl Banlcii~g. 

DYIPZG DECLARATIOlSS. See Eridence. 3.  

ElBSEJIEPZTS. See Railroads. 1. 

1. RniA~oads-Condr11%~?uf~ot1-R1q71i  o j  I ~ n ~ - . i l f ~ n s u r e  o f  Damnges-0#-  
sets.-The damages ~ r h i c h  mag he nn-arded to the omier of lancl~ 
through \ ~ h i c h  a railroad cornpans h ~ z  condemned a right of wa:, 
are such as  are directly caused by and a l e  coilfined to injuries peculiar 
to the lands condemned, and not such as are generally caused to Inncl. 
in that  community: nor is the railroad c o m p a ~ ~ y  entitled to hare  
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damages offset by advantages generally accruing to the conmunity, 
but only those which accrue to and enhance the value of the par- 
ticular lands conde~nned by reason of the advantages to be especially 
derived by them from the operation of the railroad. R. R. u. Mfg, 
Go., 168. 

2. Railroads-Conderntzation-Right of Wau-Cotton Mills-Hpeculative 
Damages-Eapet-t Evidence-Tt-ials. -Where a corporation is the 
owner of lands being condemned for a right of way by a railroad 
company, upon n-hich it  has tenant houses rented to its employees, 
and which are situated on a tract of land upon which defendant 
operates a cotton mill, tlie defendant is not entitled to recover dam- 
ages of a speculative character, i. e., such as  possible inconvenience 
caused to its employees by the noise or smoke from the plaintiff's 
trains, or the inconveilience or dauger to the operatives in going to or 
from work; or danger to their children caused by the operation of the 
railroad near their dwellings; or any possible increase in the cost of 
operating the plant caused by the running of the plaintiff's trains, 
etc.; and as the damages recoverable are those apparent to the ordi- 
nary observation of persons acquainted with the value of lands in 
that locality, the matter is not such a s  would call for "expert opinion" 
of those who have special knowledge of cottoq mills generally and of 
operating conditions generally affecting their value. Ibid. 

3. Railroads-Condem~zation-Rights of Way-Cottom Mills-Measure of 
Damages.-Where lands of a cotton mill corporation are condemned 
for a right of way of a railroad company, the damages to be assessed 
a r e  the value of the lands taken for the right of a7ay, and any injury 
shown to have been done to the remaining part of the land, by way of 
special damages, such as  impairing the physical property in the 
mechanical operation of its plant by vibration and smoke; and it is 
error to allow evidence as  to the difference in value of the whole 
tract before the condemnation of the right of way and afterwards. 
Ibid.  

4. Rn/ilronds-Co?zdrmatioll-Dwellings-Teat Houses -Interpretation 
of Statutes.-h railroad proceeded to condemn the lands of a cotton 
mill corporation. and upon the easement to be acquired there were sev- 
eral  tenant hollses ibelongiiing to the defendant. The defendant resisted 
the plaintiff's right of condemnation upon the ground that t h e  statute, 
Revisal, 2575, expressly requires the conqent of the owner to the taking 
of his "dwelling-house. yard, kitchen," etc. : Held, the section referred 
to is an exception to section 2578, giving such public-service corpora- 
tion the right to condemn lands, and does not apply to tenant houses, 
but only to the dwelling of the owner of the lands, which is  preserved 
to him for sentimental reasons; and which could not exist where such 
owner is  a corporation renting the dwellings to its tenant. IMd. 

ELEICTIOX. See Intoxicating Liquors, 10. 

1 EMPLOYER AXD E\IPLOYEE See Criminal Law. 7. 

EQUITY. See Injunction ; Reformation. 
1. Equitu-Estoppel-Bond for Title-Laches.-The defendants in this 

case a r e  barred in equity of their rights claimed under a bond for  tit le 
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EQUITY-Continued. 
to lands by the long lapse of time in which they failed to assert them, 
which is not affected by reason of their supposing that they had a 
different and snperior valid title. Spruce Co. v. Hunrzicutt, 2M. 

2. Equilll-Contracts-Specific I - ' ~ ~ . f o ~ ~ ~ ~ z ~ i ~ ~ ~ ~ - T ' ~ - i u I s - E o i d e ? ~ c e  - Baluttce 
Due-Judgments.-In nn action for specific performance of a contract 
to  convey and, the snficiency of the n-riting being admitted, with 
evidence tending to shov the full compliance on the part of the plaiii- 
tiff, and to the contrary, that full amount of payment had not been 
made thereunder, a judgment of nonsuit is improperly allowed; and 
shonld on the new trial i t  be ascertained that defendant's contention 
is true in this case, the decree should direct a conveyance npon the 
payment by the plaintiff of the be lmce  ascertained to be due. Hooper 
v. Davics, 236. 

3. Equity-Clorbd Upoflz Title-Taa Deeds-"Colo~." of Title-Paynaent of 
Taces-Burden of Proof.-In an action brought to remove a tax deed 
as  a cloud upon title to lnnds, the defendant as  purchaser under such 
deed ibeing in possession, it  is necessary for the plaintiff to prove that 
the tnses upon the land for which it  had been sold had been paid by 
him, as well a s  his own paper title. Lunzbcr Co. v. Pcarce, 589. 

ESCAPE OF PRISONER. See Appeal and Error, 18. 

EmSTATES. 
1. Wills-Bstates - Co?~tingant Linzitations - Death of D d s e e  - Direut 

Befbefieiccries-Iwterpretation of Statutes.-A devise of lands to B. in 
fee, "provided he has a child or children; but if he has no child, then 
to him for life," with limitation over to the testator's heirs a t  law. 
carries to the devisee a fee-simple estate, defeasible upon his death 
without having had a child, the contingent event by which the estate 
is determined referring to the death of the devisee and holder of the 
prior estate unless a contrary intent clearly appears from the will 
itself (Revisal, see. 1581) ; and upon his death and nonhaplpening of 
the contingency named, the inheritance passes directly from the 
testator to the ultimate devisees. Hence, when the holder of the prior 
eat,rte hai  acquired the interests therein of the children of the testator 
then living, he cannot convey a good title to the land; for prior to 
his death some of these heirs may have died leaving children, who, in 
that event, mould take directly from the testator a s  his heirs a t  law. 
Burden v. Lipsitx, 523. 

2. Estates-Tenant for Life - Waste - Common-luw Defiuition -Modem 
Applicatio4l.-IVhile the common-law definition of waste is now held as  
sufficiently descriptive, the adaptation of tlic general principle to 
conditions existing in this country, as to the acts which constitute 
waste, haT7e been variously modified until i t  has come to be estah- 
lished that a life tenant, a s  a general rule, may do what is required 
for the proper enjoyment of his estate to the extent that his acts and 
management are sanetionecl by good husbandry in the locality where 
the land is situnted, having regard, also, to its condition, and which 
do not cause a substantial injury to the inheritance. Thomas v. 
Thomas, 627. 

3. Same-Sale of Timber-Improvements-Present Intent-Honest Expen- 
diture-Other Inzprovemen ts-Trinls--l3wden of Proof.-The general 
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rule regarding waste {by a life tenant in cutting and selling trees g row 
ing upon the inheritance is that  he may not do so merely for his own 
profit; and when such is done for the improvement of the estate, i t  
must be shown by him that sale of the timber was made with the 
present purpose of the improvements then contemplated, that the 
proceeds were honestly expended for such purpose, and with regard to 
the rule that the inheritance will not !be substantially injured thereby. 
etc.; and i t  is not sufficient to show that the application of the 
proceeds of sale were subsequently made to improvements, or that in 
various ways he has expended sums of money i11 the improvement of 
the estate equaling that caused by the waste he has committed there 
on. Ibid. 

ESTOPPEL. See Equity, 1. 

EVIDENCE. See Trials ; Deeds and Conveyances ; Reformation ; Criminal 
Law, 2,  4 ;  Homicide ; Intoxicating Liquors ; Attachment, 4 ; Statutes, 28 ; 
Contracts. 
1. Pleadings-Admissions-TriaZs-Proof. an action to recover land 

the defendant cannot avail himself of the objection that there is no 
evidence of possession of the land by him when the complaint alleges 
possession by the defendant, and this allegation is not denied in the 
answer. Spruce Co. v. Hunr~icutt, 202. 

2. Limitation of Actio~s-Adverse Possession- B'vidence - Landlord a ~ d  
Tmant.-Where adverse possession is relied on to establish title, 
directions of thc party to his tenants to use the land is some evidence 
thereof. See s. c., 150 N. C., 500. Snowden u. Bell, 208. 

3. Homicide-Dying Declarations-Trials-Evidence.-Where the prisoner 
shot the deceased. causing death the following day, and there is evi- 
dence that the deceased was informed by his attending physician that 
he could not recover from the wound, and that  he was aware of its 
fatal nature, his declarations are  competent evidence against the 
prisoner upon trial for the homicide. X. v. Sho-usc, 306. 

4. Homicide-Deadly Weapwz-T?-ials-Pmumptions-Evidence - Appeal 
and Error-Harmless Error.-Upon the trial for murder, the law 
presumes malice from the killing with a pistol shot, and i t  is for the 
prisoner to  show that the shooting was done under such circumstances 
a s  would justify the act or render i t  manslaughter; and where the 
jury has returned, in such case, a verdict of murder in the second 
degree, errors committed in admitting evidence of previous threats 
upon the question of premeditation and delilberation necessary for 
conviction of murder in the first degree a re  rendered harmless. Ibid. 

5. Evidence-Gorrobo?-atim%.-Where there is pertinent evidence, upon the 
measure of damages in an action for a personal injury, that since the 
time of the negligent act compIained of the plaintiff suffered with 
rheumatism, which she had never had before then, testimony of her 
family physician that he had not heard her complain before of having 
rheumatism is competent as  corroborative. Elliott v. R. R., 4&1. 

6. Partnership-DissolLLtion-Digision. of Assets-Xurviving Partner-Ev-i- 
dence-Boo76 Entries.-Three partners were in business, and one of 
them was b o ~ ~ g h t  ont, and the controversy arises a s  to whether one of 

623 
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ETTDEKCE-Cot!tilt tied 

the remaining members bought out the retiring member in his own 
right or for the benefit of the renlaining firm. one of whom has since 
died. In an action by the surviring partner against the represents- 
t iws  of the deceased one, it  is competent. llpou the question stated. 
for the p1:~intiff to show that the deceased partner n7as the manager 
of tlie firm, had possession of its boolm and that it nowhere therein 
appeared by entry that the deceased had any interest in the firm's 
assets wliere entries of this character had been made. Bruntleg z;. 

Xwxh bonm. 327. 

i Confl-acts. TT'l'r ttell-l'inbbct--TT'o?"d.s nnd Phrccses-Lzi?.rzber-Log Xeos- 
211 emerzt----Empet t Evideizcc-Ii~sri,t~ctiot~s.-Luniber is the manufac- 
tured product of logs, and \?here the defendant has entered into a 
contract with the plaintiff to pnrchase the timber on his lmds,  and 
paF therefor nt a certain price per thousand feet of lumber. it is  error 
for the trial judge lo charge the jur j  that the measure of plaintiff's 
recovery was a t  the stated price "log measure, including the sawdust 
that was tilt out by the saws and the s h b ~ " ;  and the illstruction is 
further held erroneouq in ignoring testimony in this case of the cns- 
tom and the standard ordinarily prel-ailing for ascertaining the 
measurement of the timber sold. Hui-dison O. Lunzber Co., 136 N. C., 
174, cited and applied. 31cICimey v. Jlntt lre~cs,  576. 

8 il'crx Def>ds-Descrlptiolzs-Ide~?tiflcatio~z-Parol Evidence. - A sheriff's 
deed to land sold for taxes reciteq: ' T h e  following described real 
estate was <old, towit. a tract of 166 acre, of land lying in S. Town- 
.hip, adjoining J. W. V., deceased, J. R ,  and others, being a part of 
the lands belonging to the estate of TT. J. B.. deceased." Held, the 
descrigtion \?-as wfficieatly definite to admit of parol evidence of 
identification of the landq; and further, it n7ds also competent to show 
by parol whether J. J. B. and TI7. J. B. are identical. Lumber Co. e. 
Pcurce. 588. 

9 Dtcds  a n d  C ~ ~ ~ v e ? / ~ n c ~ s - D ~ s c ~ ~ i p t i o ~ ~ - P c i ? ~ o l  Ecidence-Identificati0rt.- 
A description of lands in a deed, after naming the to~vilship and 
county, continued as follows: "Adjoining the lands of J. S. on the 
north and n-eit, and the H. heirs on the east, and S. C. on the south, 
and bounded ac follows: Containing 30 acres, more or less," is snffici- 
ent to admit of parol eridence of identification. Norwood v. Totten, 
6-18. 

EVIDEKCE EXCLrDED. See Appeal and Error. 23. 

EXCEPTIONS. See Appeal and Error ; Reference. 

EXCESSIVE PUKISIIXEiPI'T. See Criminal Lam7. 3. 

EXECUTORS ASI) SDMISISTRATORS. See Limitations of Actions. 1. 

EXPERT EVIDENCE. See Trials. 20 ; Criminal Lan-. 

EXPRESS COMPASIES. See Carriers of Goods, 8. 

EXPRESSIO'K OF OPISION. See Courts, 9. 

FALSE PRETENSE. See Criminal Lav .  
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FEDERAL KIPLOYER'S LIABILITY ACT. See Statutes, 7, 8. 9, 10. 

FERTILIZER. See Contracts, 6 ; Statutes. 

FIRE DISTRICTS. See Municipal Corporations. 12. 

FLOGGIXG. See Convicts. 

FRAUDS. See Trials, 13: Deeds and Conveyances, 1 0 ;  Pleadings, 5 
1. Negligence-Master mad Bervarzt-Release-Tr.iaIs-Circumstantial Evi- 

clr?zce-Frazcd-~:ljidenccCQ~~cstions for JZLI-y.-In this action brought 
by an administrator to recover damages of a railroad company for  the 
wrongful death of an emldoyee, there was evidence tending to shon- 
that the defendant obtaiued a release from the intestate for all 
damages arising from the injnry. which evelltually resulted in his 
death, for an inadeqnate consideration, when be was in pain and 
suffering from the result of the injury, but desired to keep his situ- 
ation in the defendant's service ; that the defendant's claim agent, 
who procured the releaw, made conflicting statements, as a witness in 
defendant's behalf, as to the time and place it  n7as executed, and as  to 
whether the intestate had sent for him: that the payment made to 
the intestate was only intended to corer the time he had lost from his 
employment, which it  did not do, and not physical or mental pain or 
suffering caused by the injury;  that the agent of defendant was the 
only one with the intestate when the release was obtained: Held, the 
evidence, though circun1stantial in its character, was sufficient to 
sustain a finding of the jury in plaintiff's favor, upon the issue a s  to 
the fraud of the defendant's ageut in procuring the release set np  as  
a defense. Causey v. R. R.. 5 

2. Bills and Notes-?mud and Deceit-Innocent I'urchaser-Trials-Bw- 
den of Proof.-Where it  is proved or admitted that a negotiable note 
sued on has been obtained from the maker by fraud, or deceit, the 
transferee, the plaintiff in the action, must show by the yreponder- 
ance of the evidence that he was a botta fide purclzascr or dcrived his 
title from such purchaser, and it  is insnfficient that he acquired the 
note for  value, before maturity. Znnk u. nn6g Cb., 99. 

3. Same-Impeaching Evidence.-The burden of proof being on the plain- 
tiff, i11 his action to recover on a negotiable note, to show that he 
was a bona fidc purchaser for value, where it  is shown that the note 
was procured from the maker by fraud or deceit, it is not required 
that  the defendant negatively prove that the plaintiff was not snch 
purchaser, and the plaintiff's testimony is  subject to attack and to be 
discredited on cross-examination. Ibid. 

4. Mortgages-Registration. - Fraud - Trials - Evidence- Attorney and 
C1ielzt.-Where the owner of lands takes a mortgage to secure the 
balance of the puwhase price, but holds i t  and has i t  registered subse- 
quent to the registration of another mortgage the purchaser has made 
and executed thereon, and the later made but prior registered mort- 
gage is attacked for fraud and failure of consideration, it  is competent 
for the attorney of such mortgagec to testify, in  corroboration of his 
evidence as  to the bona fidcs of the loan, that he had loaned as such 
attorney the money out of funds of his client in his hands for the 
purpose. and had made many transactions of a similar character for 
him. HWon v. Hall, 477. 

625 
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5. Trendor aqld Purchnsel-Pri?tcipal and Ageqtt-Coritv-acts-Ratification- 
h7nowledge-Fraf~d-Trials-Evidence-Nonsuit - For the unauthor- 
ized acts of an agent to bind his principal by ratification, i t  must 
appear that the principal acted with knowledge of the facts and cir- 
cumstances in respect thereto, and where the person dealing with the 
agent is aware of the fact that  he has exceeded his authority, and 
depends upon the agent's statement that  his principal may act favor- 
ably thereon, the burden is upon such third person to show the mat- 
ters r~ecessary to bind the principal by his ratification of the agent's 
unauthorized act. Thus where an agent for the sale of gasoline 
entered into a contract with the purchaser to supply him a t  the former 
price after the market had greatly advanced, by antedating the con- 
tract, and the purchaser was aware of the fact that, a t  that time, 
the agent was not only nnauthori~ed to sell the gasoline a t  the price 
named, but had been forbidden to do so, and, notwithstanding, relied 
npon the assertions of the agent that "he would try to  get the contract 
through," the fact alone that the seller shipped out a par t  of the 
gasoline a t  the price specified, being deceived and imposed upon by 
the date appearing in the contract, is not evidence sufficient of his 
confirmation of the contract, and the burden of proof being upon the 
purchaser in his action to enforce delivery of the balance of the gaso- 
line, a t  the price named, a judgment of nonsuit should be rendered. 
TYise v. Temns Co., 610. 

FRAUDULENT IR'T'ENT. See Insurance. 

GEESE. See Railroads, 7, 5 ;  Negligence, 15, 16. 

GRANTS. See Deeds and Convryances, 4. 

GUARDS. See Convicts. 

HABEAS COR.PUS. 

Habeas Co?yus-Bciprerne Cow-Xwper&ory Powers-Xupersedelw--Cut?- 
tody of Child-Ketmtiow in Btate-Writ of Prohibitiolz-Procedzcre- 
Xotiofl in the Cause.-Pending an appeal in an actlon for divorce, the 
Supreme Court, in the exercise of its constitutional power to issue any 
remedial writ of supervision and control to inferior courts (Const., 
Art. IV, sec. 8 ) ,  and nnder its general supervisory powers conferred by 
the ConstitUtion, may issue a writ of supersedeas (Rev., sees. 590, 
598) to a Snperior Court judge ibefore whom, in habeas corpus pro- 
ceedings, the mother, living in another State, contends for the custody 
of a minor child, pendmte Lite, to the effect that the child be retained 
within the jurisdiction of the courts of this State. The writ of 
prohibition will not lie, for the judge with llotire of the order will 
adjudge that the child is "legally detained," and dismiss the proceed- 
ings, and, in the absence of a supersedeas bond, award the custody of 
the child to some reliable person living in this State with sufficient 
surety for the safe keeping and proper care of the child, making such 
order in regard to its mother seeing the child as  will appear to him 
to be proper. Held, in this case, the writ of habeas corpus was not 
the proper remedy, and the mother should have proceeded by motion 
in the cause. Page v. Page, 90. 



HARMLESS ERROR. See Appeal and Error. 

HEADLIGHTS. See Railroads. 

1. AppeaZ and Error-Honlicide-Escccpe--3'i'ilivg Brief-Rules of 0ourt.- 
When an appellant escapes pending his appeal to this Court, the Court 
in its discretion will either dismiss the appeal or affirm the judgment 
or continue the case. I t  can make no difference that  the appellant is 
convicted of a capital felony. That entitles him to no special privi- 
leges. 8. v. DeBane, 281. 

2. Homicide-lWoti.vc-R~,'videlzcc-Bad Blood.-Vpon a trial for mnrder, 
evidence is  competent npon the question of motive for the crime, 
which tends to show ill-feeling of the prisoner towards the deceased, 
and the cause thereof; and where the deccaqed was the brather of 
the prisoner's deceased wife, i t  is competent to  show that his wife's 
family, including the deceased, had charged the prisoner with having 
mistreated his wife. S. a. McKemie, 290. 

3. How~icidc-Xubsequpllt Circumstances - Evide?zce.-Testimony of rele- 
vant circumstances immediately following the homicide, and which 
tends to show the guilt of the prisoner, is  competent. Ibid. 

4. Homicide-Evidence-Contradiotio~.-Where on a trial for murder the 
prisoner's witness has been examined before the coroner and has made 
an affidavit before the clerk of the court, i t  is competent, for the pur- 
pose of contradiction, ibut not as substantive evidence, on cross- 
examination, to question him as to the statedents he had thus there- 
tofore made. Ibid. 

3. Homicide-Evidence-Impeuehi~?g.-Evidelice that the witness for  the 
prisoner on trial for  homicide had stayed in the same cell with him 
on the previous night is competent for the purpose of impeaching the 
testimony of the witness. Ibid. 

6. Homicide-Deadly Wcnpon-Malicc Intplied-Burden of Proof.-The 
killing of deceased by the prisoner with a deadly weapon implies 
malice, which would sustain a convictioll of murder in the second 
degree; the burden being upon the State to prove deliberation and 
premeditation for convictSon for the greater offense of murder in the 
first degree, and upon the prisoner to show matters in defense to 
justify a less offense or acquittal. Ib id .  

7. Hofixicide-Premeclitatio?2-Evidc??ce.-T11e evidence on this trial for 
homicide tends to show that on the day thereof the priqoner had 
quarreled with the deceased, who was a brother of his deceased wife; 
he went to the place where the deceased worked and spoke to him in 
abusive language; the prisoner fired npon the deceased, who was un- 
armed, five times with a pistol as  they were walking towards each 
other, and then inflicted the fatal mound with a gun he was also 
carrying. Held, evidence of deliberation and premeditation sufficient 
to sustain a verdict of murder in the first degree. Ibid. 

S. AppeaZ and Error-Recitals in Exceptions-Homicide-TT-ials-Ptleju- 
dice.-Where the prisoner has appealed from a sentence of murder in 
the first degree, and as a part of his exceptions states that the wife 
of the deceased, with her children, attended the trial in mourning, 
and boarded a t  the same place with the jury. such recitations, if con- 
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sidered as a part of the case on appeal. will not alone be sufficient to 
set aside the sentence of the court. Ibid. 

9. Homicide-Dyirbg Declarrations-T1-iccls-I3virle?~ce.-Where the prisoner 
shot the deceased. causing death the following day, and there is evi- 
dence that the deceased was informed by his attending physician that 
he could not recover from the mound, and that he was aware of i ts  
fatal nature, his declarations are  competent evidence against the 
prisoner upon trial for  the homicide. 5'. 2;. &'house, 306. 

10. Emnicidc-Deadly Wcafro?r-TriaZs-Pree~~~~7llz~~tio~l;v--Appeai 
m d  El-ror-Harmlcss E1'7"or.--Upon the trial for murder, the law 
presumes malice from the liilling with a pistol shot, and i t  is for the 
prisoner to show that the shooting was done under such circnmstances 
as  would justify the act or render i t  manslaughter; and where the 
jury has returned, in such case, a verdict of murder in the second 
degree, errors committed in admitting evidence of previous threats 
upon the question of premeditation and deliberation necessary for 
conviction of murder in the first degree are rendered harmless. Ibid. 

11. Homicide-Deadly Wcapo?z-Matters in  Mitigatiolz-Trials-Charge- 
State's Evidence-Appoal and Error-Hurwllzless ICr~or. -Where the 
killing of a human being with a deadly weapon has been shown, and 
upon the trial of the accused for  the homicide the judge has correctly 
charged that the burden was upon the prisonrr to show matters i n  
mitigation to redncc the degree of the crime from murder in  the 
second degree, but the State must show premeditation and delibera- 
tion beyond a reasonable doltbt for conviction in the first degree ; and 
also, that the prisoner could rely upon the State's evidence, as  well as  
his own, to show such matters in mitigation, it  is not held for  error 
that in his charge the court further stated t h y  should find the less 
offense, "if the defendant has shown the matters in mitigation by his 
evidence," for taking the charge as  a whole i t  does not restrict such 
evidence, in the consideration of the jury, to that offered by the 
prisoner alone. R. v. McC1.zcre, 321. 

12. Howicidc-Murder in. First  Degree-Premeditatiom-"Pided Pzcrposa"- 
Trials-1nstructiom.-Upon a trial for homicide, the burderl of proof 
is upon the State to show premeditation and debberation beyond a 
reasonable doubt to convict of murder in the firht degree, and tliongli 
a "fixed purpose" to  kill may be formed under circumstances of miti- 
gation or excnse, and may not alone !be sufficient, yet when the charge 
of the judge has correctly stated the law in regard to premeditation 
and deliberation. it  will not be held for reversible error that he also 
told the jury that they must find that the prisoner committed the act 
with a "fixed purpose," for the charge will be construed a s  a whole. 
Ibid. 

13. Same-Homicide-Xheriffs-Deadly Wfapon-Murder i7? First Degree- 
Pt.emed.itation-E~idence-Trials.-The prisoner was engaged with 
others in committing a misdemeanor, and, anticipating arrest for the 
offense, thereafter procured a shotgun with ammunition, and while 
going upon a highway to his home was met by a deputy sheriff and 
others whom the sheriff had deputized for the purpose of making the 
arrest. The officer had no warrant for  the arrest of prisoner for the 
misdemeanor, and upoil the latter's declaration that no one should 
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arrest him therefor, permitted him to \valli about 30 or 76 yards down 
the road, and then proposed to arrest him for assault made on him 
with the gun. The sheriff then aimed his pistol a t  the prisoner, sev- 
eral times called on him to halt, informed him of the offense for 
which he intended to arrest him, whereupon the prisoner snapped his 
gun a t  him, the sheriff shot a t  the prisoner, the prisoner shot the 
sheriff and inflicted the deadly wound. Held, (1 )  While an officer is , 
not ordinarily permitted to use a firearm in making an arrest for  a 
misdemeanor, the officer was justified in doing so under the circum- 
stances, the prisoner's misdemennor in nutking the assault upon the 
officer being in the officer's pretence, and the use of the pistol found 
b~ the jury not to be force excessive of that  required; ( 2 )  The evi- 
dence of premcditation and deliberation was sufficient to sustain a 
coilviction of murder in the first degree; ( 3 )  The charge of the court 
was proper. Ibid. 

14. Homicide-Trials-~Wurder 291, First Dcyrce-Instrz~ctio~%s-Appeal and 
Error-Ha?-mless E1-9-or.-Tlle trial judge having explained to the jury 
the principles of law applicable upon the evidence in a trial for homi- 
cide, a portion of the charge, that if the prisoner killed the deceased 
with premeditation and deliiberation, as  theretofore explained to them, 
and this is shown beyond a reasonable doubt, the prisoner would be 
guilty of murder in thc first degree, is not held for error. Ibid. 

15. Homicide-DeadZv Weapon-,WaZice-PI-est~mptioqzs - Murder.- Malice 
is presumed from the killing of the deceased with a gun, a deadly 
weapon, making the prisoner, on trial for the homicide, guilty, a t  
least, of murder in the second degree, unless he proves circumstances 
in excuse or mitigation of the offense to the satisfaction of the jury, 
the burden of proof being upon him. AS. v. Lane, 333, 

16. Ho.rlri&de-Ptrrp@ti-atio4~ of C?-ime-Presumptio'ns-~WU-rder-Statutes.- 
A homicide comniitted in the perpetration of, or in a11 attempt to 
perpetrate, a robhery will be deemed murder in the first degree, the 
jury being governed by the evidence under proper instructions in find- 
ing that or a less offense. Re\-i?al, see. 3271. Ibid. 

17. Tria7s-Cot~1-ts-"Reaso12ablc Doubt" - Words and I'7wases -1nstruc- 
tions-Evidence.-The trial jndge is not restricted to ally particular 
formula in defining "reasonable doubt" to the jury upon a trial for  
homicide, and his charge in regard to the nature of the circumstantial 
evidence in this case and how the jnry should consider it  is held to be 
free from any error of which the prisoner can complain. Ibid. 

18. Appeal and E~ro?*-T.i.inZs-Inst?-~~ctior~s-Reyuests-Cout Discretion. 
-An appeal will not lie from the refusal of the trial judge to give 
requested instructions after the jury had retired to make up their 
verdict, the action of the judge being solely discretionary under the 
circumstances. Ibid. 

19. IIomicide--3fu? der-Trials-Con fessio?zs-Ezidcnce.-The verdict of the 
jury convicting the prisoner of murder in the first degree was well 
supported by the evidence, under correct instructions from the court, 
and the prisoner's voluntary confession to a fellow prisoner, while in 
the jail with him, that lie had committed the crime deliberately and 
premeditatedly, is  held to be competent eritlence against him to prove 
hi? guilt as  found by the jnry. Ibid. 

629 



INDEX. 

20. Ho+nicide-Dec7a1~tio?zs-T'hi,'d Ptrso~ls-ddmiosio??s-Evi/Ce?tcc-Heal.- 
sa?j.-The iieclaratiow of a third per3on that he had killed the de- 
ceased for \\-hose murder the defeud~nt  is being tried, is hearqay. and 
illadmissible ill the clefendant's behalf. Ibid. 

21. Honlicide-Assault-Dcfe17sc of ~fot7~o-Jzcstificntio1z-IJeudZ1~ Weupou 
-8trpenor Bti-~~.iytl!.-Upon trial of the prisoner for homicide of hib 
brother, justification Tvas relird 11pon as  a defense, and there n a s  
evidence tending to s h o ~  that the defendant n7as physically deformed 
and tbc deceased TTas a man much stronger and of a dangerous 
character, n h o  had as~au l ted  their niotner, had knocked the prisoner 
down  hen he attempted to interfere, m d  receired the deadly cut from 
a knife the prisoner used while he n a s  being held c l o ~ ~ n .  Held, that 
the priaoner was o n l ~  permitted to use snch force as the mother could 
haue rea-onably nsed in her o n n  defense to repel the assault, and that 
the couut properly charged the jury that  the),  in passing upon this 
question in relation to the personal aisanlt  made on the prisoner, 
should consider, under the circum@.tances, the relative size, strength, 
and position of the deceased and the prisoner. and determine n7hether 
the prisoner apprehended or had reasonable grounds to apprehend, a t  
the time, e i t h ~ r  that he ~ v a s  in danger of losillg his life or  receiviilg 
great bodily harm. 8. 1;. Gaddy, 341. 

22. Honucide-Assault - Just~f icut~on - AppreA ension of Hctr tn -- Without 
Fault-Where one. unprmoked, assaulted another, when he was a t  
a place he had a right to be and doing what he had a right to do, the 
person assaulted may stand his ground and use such force in repelling 
the assault a s  he may reasonably believe, and n~hich he does beliere, 
necessary to prevent his being killed or receiving serious bodily harm 
a t  the hands of the assailant, to the extent of taking his life; and the 
charge in this case, that the prisoner must ha>-e been "without fanlt" 
in pro'iolring the asiilnlt, is held to be a correct statement of the law 
arising from the evidence Ihzd. 

23. Sa9nc-Trzals-Ir~structio?zs-Burde~ of Proof-Qzcestiorzs for  Jury.- 
Gpon a trial for murder wherein i t  appears tha t  the prisoner killed 
the deceased v ~ i t h  a deadly Tveapon ~vhi le  the latter was making ail 
assanlt upon him imarined, but that the deceased was of greatly 
superior strength and a dangerous character. matter in justification 
may be shown by the prisoner, both from his own and the State's 
eridence, that,  under the circumstances, he Billed his assailant ~ i t h  
reasonable apprehension that  it was necessary to do so either to save 
his o~vn  life or  to Beep hiniself from great bodily harm, though ordi- 
narily the nqe of a deadly meapon wo~lld not be reqnired, the question 
as  to the degree of force the prisoner could use in his self-defense, 
mcl hov- the evidence should be considered, being for the jury under 
correct instructions from the court, the burden of proof b e ~ i g  on the 
prisoner to s h o v  matters in mitigdtion to redwe the offeuse from 
murder in the second degree. Ibid.  

24. Hoqnicide-DeadTy Weapon-Wntual Fight-didw awl Abetto?--Xu% 
slnz~qhte?~.-Where a homicide n7ith a deadly weapon is shon-n, and 
there is evidence that the clefendant gave the weapon, a pistol in  this 
case, to his codefendant. who committed the homicide, and incited 
him to do it, in the fight vihich ensued bet~veen him and the deceased, 
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the evidence tends to show that the prisoner was the principal 
offender, and is  sufficient to sustain a verdict of manslaughter, a t  
least. S. v. Robertson, 356. 

25. Homicide-Defense of Home-Justification-Trials-Euide*?ce-Decla- 
rations.-The principle that a man may, under certain circnmstances, 
have the right to kill another in defense of his home, does not apply 
where i t  is shown that the prisoner, if he was not the aggressor, 
fought willingly and fiercely, and inflicted the wound when the de- 
ceased, who had been visiting his home in a friendly way, was retreat- 
ing, and declaring he had no intention of hurting a n r  one, and the 
prisoner's life or limb not being in jeopardy, and the declarations of 
the prisoner made immediately preceding the homicide and while 
committing it  a re  competent a s  evidence against him. Ibid. 

26. Homicide-8eZf-defmzse-Mutual Pight-TVi1Zngness.-JVhere upon the 
trial for a homicide there is evidence that  the prisoners entered into 
the fight, which resulted in the death of the deceased, willingly, and 
fought fiercely and aggressively, and the deceased took no advantage 
of them, i t  is not error for the judge to instruct the jury that  the plea 
of self-defense was not arailable if they should find the facts to be a s  
thus testified. Ibid. 

27. Homicide-Deadly Weapon-3faZice-Presun%ptions-Burden of Proof- 
Appeal aud Error-Trials-1nstrzcctions.-Xalice will be presumed 
from the killing of a human being with a deadly weapon, a pistol, 
rendering the offense, nothing else appearing. murder in the second 
degree a t  least, with the burden of proof on the prisoner to show 
matters of justification, excuse, or mitigation; and where the instruc- 
tions given by the court thereon are correctly but generally stated, the 
failure to  give more full or exact instructions will not be held as error 
in the absence of special prayers therefor, aptly and a t  the proper 
time requested. Ibid. 

28. Homicide-Premeditation-T1.ials-Bvidence-~fu1~dcr-Presu~~ptions- 
Burden of Proof.-Upon the trial for homicide there was evidence 
tending to show that the prisoner worked for the deceased, and was 
angry and cursed him because he did not bring him some clothes he 
was expecting, and that he followed the deceased and killed him with 
a pistol, the deceased offering no resistance, and being unarmed. 
Held, evidence sufficient that the homicide mas willful, deliberate, and 
premeditated, and thc court properly instructed the jury to  return a 
verdict of guilty of murder either in the first or second degree; and 
his further instruction, that they could acquit the prisoner, was not 
error of which he could complain. The charge of the court upon the 
law of premeditation, presumption of malice from the killing with a 
deadly weapon, and burden of proof, is approved. S. v. Cameron, 
379. 

29. Indictment-Name of Deceased-Charge of Court.-Where the indict- 
ment was for  murder of "John A. Blue," and the court charged that  
the trial was murder of "J. A. (Archie) Blue," it  is not error when 
there was no question of identity and no objection was taken a t  the 
time. Ibid. 

30. Public Officers-Criminal Laz+Homicide-,4rrest-Triwls-Bur& of 
Proof-Inst.rzcctior~s-6~ljt~ral Motives-PI-cszinzptiolz of Innocence.- 
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Where upon the trial for homicide the defense is interposed by the 
defendants that they killed the deceased in the performance of their 
duties as  officers authorized to make an arrest in n manner justifiable, 
or that they had not shot the deceased, and were not responsible for 
his death, the question of guilt is for the jury to determine, under 
conflicting evidence, in accordance with how they should ascertain 
the facts to be, with the burden on the State of proving the defendants 
guilty beyond a reasonable doubt. S. v. Rogers, 389. 

31. Homicide-Trials-Self-d~fmse-Evidc$%ce - Instrwtioms -Appeal and 
Error.-Upon a trial for a homicide there was e17idence tending to 
show that  the deceased and the prisoner were friendly; that V., a t  
whose home prisoner was living, had several days before the homicide, 
given the deceased permission to use his horse and buggy, and that 
during the night the deceased, unknown to the prisoner, took the horse 
from the pasture to get a prescription filled for a sick member of his 
family; that the prisoner was awakened and told some one had stolen 
the horse, and, arming himself with a gun, went in search of the 
supposed thief; that soon he heard the horse returning, {but did not 
recognize deceased, who had shaved off his beard, and called to him 
to stop. but he kept on riding and called out "Quit that !" "Quit that  !" 
etc. ; that prisoner twice fired i n  the air to cause the rider to stop, and 
the third and fatal shot was fired because prisoner mistook a medicine 
bottle, which the deceased "flourished," for a pistol; and prisoner 
testified that he fired in  apprehension for his own safety. Held, this 
evidence was sufficient to ibe submitted to the jury upon the question 
of whether the defendant reasonably believed, under the circum- 
stances, he was acting in self-defense, or to save himself from death 
or great bodilr harm;  and an instruction that the jury return a 
verdict of manslaughter was reversible error. S. v. Johnson, 392. 

32. How~icide-Trircls-Defcndn9zt's Fault-Evidence.-Upon this trial for 
homicide it  is held that defendant's prayer for special ii~struction was 
properly refused, that "there was no evidence that he (the prisoner) 
did or said anything to bring on the difficulty with the deceased," 
there being eridence that he was the aggressor and entered into the 
fight willingly. and that the deceased, after makillg the assault, had 
retreated from fire to seven steps, and the prisoncr followed him and 
inflicted the mortal wound with a pistol shot. S. v. Ray, 420. 

33. Same-Instrzcotions.-TYhen one, without fault, has been murderously 
assailed, he mas  stand his ground and defend himself even to the 
extent of taking the life of the assailant, when such is necessary, or it  
reasonably appears to him to be so. it  being for the jury to determine 
the reasonableness of this necessity from the surrounding eircum- 
stances. a s   the^ appeared to the prisoner a t  the time; and where 
there is  evidence tending to show that the prisoner, having been 
assaulted by the deceased, following him some six or seven steps, 
while the latter was retreating, and inflicted the deadly wound with 
a pistol shot, an instruction requested by the defendant upon the law 
of self-defense which omits the view that the defendant must )be 
without fault in bringing on the difficulty, was properly refused. Ibid.  

34. Trvials-Inst?-uctions-SeZf-dcfense- Necessity lo Kill- Questions for  
Jury.-The charge of the court to the jury should be construed as  a 
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whole, and upon a trial for homicide, wherein the plea of self-defense 
was relied on, it  is not reversible error for the court to instruct the 
jury that the prisoner must have killed the deceased to save himself 
from death or great lbodily harm, it  appearing from the other parts of 
the charge that the jury were instructed to pass upon the matter in  
the view of the reasonableness of the necessity as it  appeared to the 
prisoner a t  the time and under the circumstances, which instruction 
they could not have misunderstood. Ibid.  

35. Hornictdc- Belf-defense - Uncommunicuted Threlats. - l17here upon a 
trial for homicide the killing with a deadly weapon is shown while 
the deceased was advancing upon the prisoner, and self-defense is 
relied upon, and it appearing that a verdict of manslaughter was 
rendered, evidently upon the idea that the prisoner used excessive 
force, the exclusion of eridence of uncommunicated threats is imma- 
terial. X. 2 j .  Meltorb, 442 

36. Howricide-Trials-Clzaracter Witnesses-Xpecific Acts.-Upon the trial 
of a white man for the homicide of a negro boy, i t  is incompetent to 
ask a witness i11 the prisoner's behalf whether some third person had 
not told the deceased that he would eventually be Billed for his impu- 
dence to white people; and i t  is also incompetent for the prisoner, in 
endeavoring to show the character of the deceased, to ask the witness 
in regard to special acts. Ibid.  

I-IUSBAND AND WIFE. See Intoxicating Liquor<. 12:  Deeds and Convey- 
ances, 13, 14, 19. 

TVilFs-Wife a Beneficiary-Undue Influence-Presumptio~s.-Where the 
wife is the beneficiary under a will sought to be set aside for undue 
influence, the principles announced 1 9 %  re Eccg-ctt's Will have no appli- 
cation. I n  re  Cooper's Will, 210. 

IMPEACHMENT. See Witnesses, 2. 

IIMPROVEIMENTS. See Estates. 

INDEPENDENT CONTRACTOR. See Master and Servant, 10. 

INDICTMENT. See Intoxicating Liquors, 8, 10. 

1. Indictment-iVlotioas to Quash-Intarest of Grand Juror.-A motion to 
quash a bill of indictment on the ground that the foreman of the grand 
jury was interested in the prosecution will be denied when it  appears 
that the foreman took no part in passing upon the indictment and 
signed the bill under the direction of the grand jury and returned i t  
in open court. Revisal, see. 3232. 8. v. Pitt. 268. 

2. Intoxicating Liquors-Wan-ants - Prow%so - Matters of Deferwe - Mok 
tions to Quash.-A motion in arrest of judgment upon an alleged 
defect in a warrant charging the unlawful sale of intoxicating liquors, 
for that the warrant did not negative the idea that the defendant 
was a druggist or medical depositary (ch. 44, Public haws 19113, 
see. I ) ,  will not be granted, as  the exception in the statute is no part 
of the definition or description of the offense. lbut simply withdraws 
certain persons from its operation, and is a matter of defense. 
Xernble, such exception should be taken in the trial courts where the 
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warrant may be amended, and not for the first time in the Supreme 
Court on appeal. AS. v. Moore, 284. 

3. Crimiaal Laws-Fake Pretense-Indictment-Surp1a~sage.-In a war- 
rant  or indictment i t  is not necessary to charge an intent to defraud 
any particular person (Revisal. see. 3432), and where the charge 
therein is made that  the intent was to defraud an actual person and 
a fictitious one, the allegation as  to the person is surplusage, and a 
motion in arrest of judgment for a fatal variance in that respect will 
be denied. S. v. Ice Go., 366. 

4. Ir~dictment-Name of Decease&-Charge of Court.-Where the indict- 
ment was murder of "John A. Blue," and the court charged that the 
trial was for  murder of "a. A. (Archie) Blue," i t  is not error when 
there was no question of identity and no objection was taken a t  the 
time. X. v. Cameron, 379. 

INFERENCE. See Courts, 9. 

INJUNCTION. 
1. Injunction-Vaeatil~g Restraining Order-Appeal and Error-Aots (Tom- 

mitled-Cout.ts-Procedure.-Where a restraining order has been 
vacated and appealed from, and i t  appears, upon the hearing in the 
Supreme Court, that the act sought to be restrained has been prac- 
tically done, it  is only in rare and exceptional instances that the Gourt 
may satisfactorily and intelligently decide upon the matters presented, 
the practice being for the appellant to reserve his rights by excep- 
tions, regularly taken, a t  the trial, if necessary, and present them on 
appeal from the final judgment in the Superior Court. Yates v. 
Insurrtnce Go., 134. 

2. Injunction-Bestraiqtirtg Order-Act Committed-Appeal and Error.- 
The correctness of a ruling dissolving a restraining order will not be 
considered on appeal when it  is made to appear that  the act sought 
to be restrained has been committed. Moore u. Monument Co., 211. 

3. I?%ju?~ction-Restl-uitzing Order - TriaZs -Final Judgment - Gourts- 
Terws.-The sufficiency of the complaint will only )be considered in 
determining the right to a restraining order, when the controversy is  
not before tlic court on its merits, and the action may not be dis- 
missed by final judgment until the trial, and, except by consent of the 
parties, this must be in term of court of the county wherein the action 
is pending. Ib id .  

INNI(EE1PEU S. 
Landlord's Lien-Guests-Surreptitioz~s Departure-Trials-Questions for  

Juty-When there is evidence that one having received accommoda- 
tion a t  a hotel left with his baggage without' notice to  the proprietor 
and without having paid his hotel bill, i t  is sufficient for conviction, 
under ch. 816, Laws 1907; Pell's Rev., 3434a; i t  being for the jury to  
determine whether he surreptitiously removed the baggage to defeat 
the landlord's lien (Rev., 2037), the statute not requiring proof o r  
charge of intent to defraud in such instances. S. v. Hill, 298. 

INNOCENT PURCEIBSER. See Trusts and Trustees, 3. 
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INSTRUCTIONS. See Trials ; Indictment, 4. 

1. Insurance, Life-Application - Questiom A n s ~ e r e d  - Interpretation.- 
The application of the insured and the policy of life insurance issued 
thereon should he construed together ; and every question in the appli- 
cation specifically bearing upon the insurable condition of the applicant 
should be  fairly, and at  least substantially. answered by him, so that 
the insurer may obtain the desired information upon which to decide 
whether or not to accept the risk and issue the policy. Schas fi. In- 
surance Co., 53. 

2. Same-MatwiaZ Rcp~-esentatio?z~-F?'audtcEel2t Intent.-Every fact which 
is untruly stated or wrongfully suppressed in the application for a 
policy of life insurance must be regarded as material, if the knowledge 
of it  in the one case or ignorance of it  in the other would naturally or 
reasonably influence the judgment of the i n s ~ ~ r e r  in issuing the policy, 
or in estimating the degree or character of the risk, or in fixing the 
rate of premium, irrespective of the question of a fraudulent intent 
on the part of the applicant, the correctness of the statement, when 
called in question, being for the determination of the jury. Revisal, 
see. 4808. Bryant v. Insurarzce Co., 147 N. C., 181, cited a s  controlling. 
Ibid. 

3. Same-Trials-Questions fw Jurfj-Questiow for  Court.-In his appli- 
cation for a policy of life insurance the deceased represented he had 
not been under the carp of a physician within two years; that he was 
a t  that time in good health; and there was evidence tending to shom- 
that both these answers false, and that the insured had, within 
that period, and up  to the time of his application, been suffering from 
a serious ailment. attended with nervous derangement and indigestion, 
the result of his own evil habits a i ~ d  self-abuse, and which, increasing 
in intensity, resulted in his suicide: Held, it  was for the jury to 
determine. upon the evidence, whether the representations were false 
in the manner stated: and if so. the policy would be a~oidecl as: n 
matter of law. ~vithout reference to a fmnclulent intent of the insured 
in making them. Ibid. 

INTEREIST. See Damages, 1 ; Judgments. 3. 

INTERPRETATIOIX OF  STATUTES. See Statutes. 

INTERSTATE COXJIER~CE. See Statutes. 9, 10 ; Commerce. 

INTERSTL4TE COMNERCJE CO~MMISSIOS. See Commerc~. 

INTOXIC'ATING LIQUORS. 

1. Intooicating Liquom-Prohibition Law-L)ruggists - Emeptions - Li- 
ce?%~~-I?itcrpetation of 'Ntatutes.-One of the restricted instances 
where the sale of intoxicating liquors is allowed under our prohibition 
laws, which have become the established public policy of our State, i b  

by licensed and regular pharmacists upon the written prescription of 
a physician, etc. (Revisal, see. 2063), and in order that an abuse of 
this public policy may not be allowed, our statutes have imposed 
certain conditions upon which the license may be obtained by a drug- 
gist, requiring application to be made to the board of county com- 
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missioners, with certain safeguards as to character, place of sale, 
etc. (Revisal, see. 2064) : and that the license shall be printed in a 
certain form and issued by the sheriff upon the order of the board of 
commissioners (Revisal, see. 2066). Held, that a license issued by the 
sheriff to a druggist to sell intoxicating liquors, without meeting 
these requirements, is void, and a sale made under such invalid 
license is a violation of the prohibition law. Smith v. Ezpl-ess 
155. 

2. Intoxicatiqg Liquors-Carriers of Goods-Refus-a$ to Dcliver-Penalt?~ 
Etatutes-C7nlawfuZ Sales-Interstate Cow%nzerce.-A druggist who has 
not received a valid license. in accordance with the requirements of 
our statutes, to sell intoxicating liquors for the purposes and in the 
manner indicated, may not recover of the carrier the penalty provided 
by Revisal, see. 2633, for  the failure to deliver such liquors t o  him for  
the purposes of sale, for  such are u n l a w f ~ ~ l  and prohibited, and can- 
not be aided or encouraged by the courts of the State, whether the 
shipment be intrastate or interstate. Ibid. 

3. I?~toxicating Liquors-UnlawfuZ Sales - Carriers of Goods - Penccltu 
Rtatutes-I?%terstate Cornme?-ce-Cowstitutio~aZ Law.-The delivery of 
intoxicating liquors for  the purposes of sale is made unlawful by our 
statute, Revisal, sec. 3634, and the Webb-Kenyon law forbids delivery 
in interstate commerce; and whether this law is coastitutional o r  
otherwise, it  could not be considered that our courts should penalize a 
carrier for refusing to deliver such shipment to the consignee in vio- 
lation of our laws enacted to carry out our established public policy 
in relation to such matters. Federal Constitution, Art. I, sec. 8, 
clause 3. Ibid. 

4. Intoxicati?~y 1;iguov-s-Prohibition Lazc-Exceptions-Validitv of Li- 
crnse-Collc~terul Attach-Direct Pj-occedings-Issues.-Where a con- 
+pee of goods brings his action against the carrier to enforce the 
delivery to him of intoxicating liquors for the purposes of sale, claim- 
ing that he has a right to the liquors and the sale thereof, being a duly 
licensed druggist for whom an exception is made by our prohibition 
laws, the action puts the existence and ralidity of the licellse directly 
a t  issue, and the abjection is not tenable that its validity is being 
collaterally attacked; especially. as  in this case, where it  appears 
that the license is invalid for the want of compliance with the provi- 
sions of the statute upon which alone its validity could be sustained. 
Ibid. 

5.  Intoxicati?cg Lzquars-Bale-Evidence-T1riaZs-Questions for  Jurg.- 
011 trial for the sale of whiskeg in violation of our statute there was 
testimony by witnesses in behalf of the State: by one, that a s  he was 
matching through a crack in a wall upon the opposite side of the 
street, he saw the defendant give 'another a bottle of whislrey, and 
thonght something passed between them, but did not know what i t  
mas;  that "this was no more than a step" within the open door of a 
stable; by another, that he saw the defendant receive "some money" 
from the one to whom he had given the whiskey. The eridence fnr- 
ther tended to show that the receipt of the whislr@y and the passing of 
the money were a t  different times, between 2 and 5 o'clock of the same 
afternoon. Held, sufficieilt for conviction. B. v. Ilarris, 24.4. 
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6. Intoxicativg Liquws-Warrants - Proviso - Natters of Defense-Mo- 

tions to Quash.-A motion in arrest of judgment upon an alleged 
defect in a warrant charging the unlawful sale of intoxicating liquors, 
for that the warrant did not negative the idea that the defendant was 
a druggist or medical depositary (ch. 44, Public Laws 1913. sec. I ) ,  
will not be granted, as  the exception in the statnte is no part of the 
definition or description of the offense, but simply withdraws certain 
persons from its operation, and is a matter of defense. Semble, such 
exception should be taken in the trial courts where the warrant may 
be amended, and not for the first time in the Supreme Court on appeal. 
S. v. ,Moore, 284. 

7. Intoxicating Liqz6of.s-TI-iaZs-Enidence - Declarations - Questions for  
Jul-$/-Held in this case, charging an unlawful sale of intoxicating 
liquor under ch. 44, Public Laws 1913, sec. 1, testimony that the 
defendant did not have any business is competent upon the question as  
to whether he was a druggist, etc. ; and as  to whether his declarations 
that he  had sold intoxicants were made in jest was properly for the 
determination of the jury. Thid. 

8. Into~ioat inq Liquors-Criminal Law-Indictment - Ol'fmse Charged- 
Interpretation of Statutes.-Where the prisoner is charged with an 
act made an offense by one statute, he may not be tried and convicted 
for  another act made an offense under a different statute; and where 
the offense charged is an unlawful sale of whislcey made to a person 
named, the prisoner may not be convicted under Revisal, see. 3534, 
relating t o  purchases from an illicit dealer; nor under Revisal, ser. 
3537, relating to soliciting orders: nor under the Federal Penal Code. 
S. v. Cardwell, 309. 

9. Intoxicating Liquors-Lcx Loci-Trials-Bvidence-Ownership-lnte?.- 
state Commcrcc.-Where the defendant, upon trial for violating our 
prohibition laws, has received here money for the purchase of whiskey, 
which is deliTrered here throngh an express company, and there is no 
evidence that he has thus acted as  the agent of a seller in another 
State, where snch sale was lawful, or for the sole accommodation of 
the purchaser, here, without profit, the acts of the prisoner are con- 
sistent with o ~ ~ n e r s h i p  of the whiskey a t  the time of sale, notwith- 
standing he may have had it  sent from another State; and the evi- 
dence ji: snfficinlt to sustain a conviction of the offense charged. The 
Federal statnte I~nown as  the Webb-Kenyon ,4et has no application. 
Ibid. 

10. Intomicuting Liquors-I?ldictnze~zt-T7a1^io~cs Sales-EZeot Between-Evi- 
dencc.-Where the warrant for the unlawful sale of intoxicating 
liquors charges several separate sales a t  various times, the defendant's 
motion that the State elect between the evidence of the different sales 
will be denied. Ibid. 

11. Intoxicating Liqzcors-[l'rials-Evidence-Declarations - Qowversatioms. 
-Upon a trial of the defendants, husband and wife, for the unlawful 
sale of intoxicating liquors, a witness for the State testified that he 
was a private detective, and went with one M. to the home of the 
defendants, with evidence tending to show that he purchased whiskey 
from the wife in the presencefof her husband, and, representing him- 
self as  a whislcey salesman, obtained orders from each of the de- 
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fendants. Hcld, testimony of this witness, that in being introduced to 
the defendant by U. the latter said the witness could take orders 
from them, is  not hearsay, but competent as  a circwnstance tending to 
show that the defendants were engaged in the liquor traffic. S. v. 
Seahovn, 373. 

12. Intoxicating Liqu01-s-BusBawl and Wife-Trials - I?zatructio%s - Pre- 
sumptions-Appeal and Error-Hammless Error.-Upon this trial for 
the unlawful sale of intoxicating liquors, there was evidence tending 
to show tha t  the defendants, husband and wife, kept such liquors for 
sale a t  their home, and that the ferne defendant made the sale to  the 
State's witness, in the presence of her husband, she testifying that  she 
had not sold any intoxicants, and making no claim, therefore, that she 
was unlawfully acting under the restraint of her  husband. Held, the 
judge erroneously instructed the jury a s  to their verdict upon their 
finding a s  to whether the wife or husband would be guilty upon the 
evidence of the husband's acquiescence or approval; but i t  is  further 
held a s  harmless error, as the jury fully understood that her convic- 
tion rested entirely upon the qnestion of whether she made the un- 
lawful sale, and if so, did she act willingly and of her own accord. 
Ibid. 

13. Intoxicating Liquors-Search and Seixure - Possession - Prima Facie 
Case-Trials-Instvuctio?~s-Appeal mzd Error-Harmless Error.-An 
erroneous charge under the search and seizure law, that one gallon of 
intoxicating liquor made out a f a d e  case that defendant had i t  
for  the purpose of an unlawful sale, is rendered harmless under the 
evidence in this case establishing the fact that the defendant had more 
than that quantity. 8. v. Moore, a t  this term, approved, denying the 
defendant's motion in arrest of judgment for that the warrant did not 
negative that he was a druggist. S. v. Atwood, 48 .  

ImRREGULARITIES. See Mortgages, 2, 3. 

ISSUES. See Statutes; Pleadings, 1; Processioning. 
Issws.-Where the trial judge has submitted to the jury issues upon the 

controverted facts which a r e  fully determinative of the rights of the 
parties, his refusal to submit additional issues will not be held for 
reversible error. Hinto~z  v. Hall, 477. 

ISSUES STATE,D. See Reference. 

JUDGME,XTS. See Process ; Injunction ; Constitutional Law, 9. 

1. Jftdp'?1ze?t ts-CoZlateral Attac7~~~Yor~szca'f-In dependent Action - Motioa 
in the Cause.-A judgment may not be set aside for irregularities in 
an independent action. the proper procedure being in the original 
cause ; and where the original action has been nonsuited, and another 
action has been brought upon the same subject-matter, between the 
same parties in interest, a defendant may not introduce evidence 
tending to show that he had not authorized a n  answer to be filed for 
him, to repel the bar of the statute of limitations. when the complaint 
therein was against all of the defendants who ostensilbly had answered 
and proceeded with the trial of the cause to jndgment, vhich appears 
to bc regular on its face. Bn117c v. Drug Co., 99. 
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JUDGMENTS-Cbntimed. 
2. Verdicts-Judgments-ilIodificatio12-App and Brroi-.-In this action 

the verdict of the jury established certain interests in defendant's 
favor in the lands in controversy which were not adjudicated in  the 
jndgment rendered : and as  the plaintiff did not appeal. the judgment 
is accordingly modified and affirmed. Johnson v. Whilden, 104. 

3. Judgments-Interest-Iq&tei1pr~tatiolb of Btatutes-Trials-I?~st~"uctiOW 
-Evidence.-Interest is not allowed on a judgment rendered in the 
Superior Court for  damages awarded by the jury to the owner for 
taking his lands in condemnation (Revisal, see. 1 9 2 )  ; for while the 
jury may award interest in their verdict, the owner may not complain 
when such has not been done, in the absence of a special request for  
instructions with relation to it, and the absence of evidence tending 
to show he is entitled to it. R. R. v. Mfg. Co., 168. 

4. Equity-Contracts-Bpe&fic Pel-formance-Trials-Evidw~ce -Balance 
ISz~e4udgme~als.-In an action for specific performance of a contract 
to convey land, the snfficiency of the writing Wing admitted, with 
evidence tending to show the full compliance on the part  of the 
plaintiff, and to the contrary, that full amount of payment had not 
been made thereunder, a judgment of nonsuit is improperly allowed; 
and should on the new trial i t  he ascertained that  defendant's conten- 
tion is true in this case, the decree should direct a conveyance upon 
the payment by the plaintiff of the balance ascertained to be due. 
Eooper v. Daw'cs, 236. 

JUDICIAL NOTICE. See Segligencc, 16; Conrts 

JTJRISDICTIOS. See Conrts. 

JUROR, WITHDKAWJNG. See Trials, 54. 

JUSTIFI~CATIOS. See Homicide, 21, 22, 25. 

LACIHES. See Equitr.  1; Appeal and Error. 37 

LANDLORD AN11 TENAKT. See Evidence. 2. 

LANDLORD'S LIEN. See Innkeepers 

LARGENY. See Criminal Law, 7, 11. 

LESSOR AND LESSEE. See Statutes. 10. 

LEX LOCI. , See Intoxicating Liquors, 9. 

LdBEL. See Pleadings. 2. 

LICENSE. See Intosicatilig Liquors, 1, 4. 

LIENS. 
Xtntuto?y Liews-Material Men-Tr'usts and Y'~wtees-'~Ready, Able, a d  

Wil2iwg"-Pmjment Into Coui-t-Te?rdev.-The relationship of the 
owner of a building to material men, etc., claiming a ibalance due to 
his contractor after receiving from them notice of their liens, is not 
that of debtor and creditor, in  the ordinary sense, for he  holds such 
balance i11 the nature of a trust to their use: and where the material 
men, etc., have entered suit in the nature of n creditor's bill to recover, 
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pro rata. the funds so Ikeld,  he owner is not c.hargcvhlc w ~ t h  inlerest 
on the clain~s or held to the duty of paying the funds into court pend- 
ing the action. un i~hs  SO ordered, In order to avold 6hr payment of the 
interest; and the anmmts  of the respeetlve e lam\  nwrssarlly being 
aneertain, ~t is snfXic=ient that he has always bwn rclndg, ,lble, and 
milling to pay them upon lllelr being finally paiwJ upon cntl adjrrtli- 
cated. Bond v. cot tor^ &hlls, 20 

TAPMITATIONS O F  ACTIONS. Ser. Evidence, 2 

1. Limitation of Act%oms- Wrongf lr,I Death-l#aao?rs  mad /id.wt,+~~dst~-a~to.rs 
-1nterpretatimb of *rtwE16Ses.-Thc right of actiori for the wrongful 
death of the  intestate is given by statute to his administrator, and did 
not exist a t  common law. Bknee the statute of liniitntions does not 
begiu to run against such vause of action until the deo,th of the 
intestate, causcd by tlntl porsorral irljnrg, Inas resulted. Camel/ v. 
R. R., 5.  

2. Dccds and Go?rrnqt]a?~,ees-Color of ij1i,61c - Nmrs'uit - Limltebiow, or Ac- 
tions.-lkfendant's possession under color is insnflieic~nt to ripen his 
title to lands, where it is shown that plnirrt.iE's previwc'ssor in title 
brought suit for the lands before the dcfendu r ~ t  ha t i  Iwen in possession 
srwln years, which action was nonsuitetl and nr~other ,rcticm was again 
instituted by the plaintiffs within a Sear. H o p ~ k i ? ~ s  ?). GWsp; 9'7. 

3. Taa Deeds-l2equisitc.s of Nfrrtrrfc-CoLor of 7'ltlc.-The purchaser of 
lands a t  ;I sale for taxes i n  1898 who i~cqnires a sheriB's deed therefor 
i n  1899. witho~xt making the :~lfitlavit and giving the notice re'quired 
by sees. 64 and 65, eta. 169, B)aws 6897, has only color o f  tit:le to thc? 
lands u~rdcr his ,tax aleed. Po?& ,u. Whitley, 445. 

4. Ra/me-Pvsscaston-IJrcsuvv~pt?ol~ri-Buriic ,I of Proof-Trinls-Evvdemce. 
-R. was seized and posscwsed of  certain londs, and lived thereon, until 
his death, with W. The latter received a tax deed from the sh(>riff 
ro thr lands, whicAh operated only a\ color of titlc, ;tnd thr  two there- 
a f t w  lived on the landr without rharaqc' trf a t t~tot lc  lowards the posses- 
sion, and after the death of 11. his Eitxlrs nt l ~ w  i u ~ d  1 0  rfmove the 
tax deed ns a clond upon +kt ( .  title to the 1:rlltJs. W testilied that 
upon receiving thtl tns deed 2rr rmrnediately enif~lcd iirto possession of 
the land, cultivating it, otr. Plcld, (here is !lo presnmytiori in law of 
advcrse possessiou xgd~nst ,I trtw p a p ~ r  title, and t h ~  I)~wd('n of  proof 
was on W. to uhow sonir u't of ouster of Kt., of  whirah thck evider1c.r in 
this ease is ininfkient.  [ b id .  

5. Gncrrievs of  Goods-T,rafyio Con.trccets-Cor!/fic<;di~~~~ Carrier-llcxmficige to 
8hi~ent-Pcr?~rncntLi ,mitat%o~?,  of i l ~ b i o ~ n - r  thc (:ontroversy 
between two carriers involves n balance alleg~v,i to bc> tl~xr: the plaintiff 
amtler a traffic contract, and the plnintilf is :rllow.etl by  the court to 
arnclnd its eornplaint to nllegcr damages it hati lriul to pay a wstomer 
of the road, which arose from the tlder~dant's negligenctr, thtr cause 
of :retion thus alleged arose to t he  plaintiff a t  the 1-ime it pa id  the 
damages complained of, and the: statute of lirnitutions woirld begill to 
run from that time. Pritchmd ,u. 12. E., 532. 
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LUMBER. See Contracts. 

MAIL. See Trials, 10, 11. 

XrUIGIOUS PROSECUTION. 
1. Maliciow Brosrcutiorr-Tr ruts-B%tdence-A onsurf.-In an action fo? 

damages for rnaiiciou~ probeciitron, wnere ir is admitted that the 
defendant procured a warrant for rne errest of the plaintiff upon the 
charge of embezzlement, that rhe piamtiff was  acquitted, and there 
was evidence of the want of proDable cauie. ab well ab malice on the 
par t  of the defendant in thus acring, a judgment as of nonsuit upon the 
evidence wi19 he denied. NlohaeE %. Lcnch. 223. 

2. Maliczoua Proseeirtio.il-~~ecu1:io~~ Agai?~st Pcrsoll-TI-inls-Nonsuit.- 
Where an action for damages for malieions proseclltion allegeq 'hn 
injury to the person or ehftracter 'hf the plaintiff and upon the evi- 
dence tne jury hare answered the issues in the plaintiff's favor. a 
jud,gnent is  not held for error that execution issue against defendant's 
property and if returned runszt;sfiecl :~m whole or in part, then, upon 
motion of plaintiff. execn:ion issue againsi the person of defendant, 
for the statnte. Revisal, 727, grves the plaintiff this right of execution 
against the person of the defendant withon; incorporaling it  In i h t  
juifgrrrerlt / h  'd. 

Mmtcipal Oorporatzot,s-Rond-Strir~cp.!fitic.nz to Razlroud Stock-Oomirtzs- 
siofners-Discretionary Pow-er-Mm.ndanaz~,n--Good Faith.-An acT aw- 
thorizhg mimicipalirfes and to\~nships along the line of a prospective 
railroad to vote loorids therefor and subscribe to its capital stock was 
hubsequently amended so 3. :o appoint rrprescntative.: for  rhr n:i- 
rious communities for the purpose of making subscriptions de % Q U O  

to the cripital stock of the corporation. of issuing bonds, etc. "as con- 
ditions may require and as  they may determine. after the conditions 
and requirements provided in the act &re complied with." Held. zhe 
estab1ishn:ent oP the Yrmids. etc.. rs nct a m h i i t ~ r i a l  bnt a discretion- 
ary duty, to eonqpe'l which rx mandamus will not lie. except for abuse 
of this discretion; and there being evidence that the commissioners 
have acted in good faith, bur have exereiied their discretion to  the 
rxtent of subscribing for n certain amount of the railroad stock, the 
cnse is rernended, with direct lo^^ t h h t  the Superior Court find tne fact< 
more fully upon rhe affidavits and evidence presented. Fisliei- r. Cow- 
missiowrs. 238. 

XANSLAliGHTER. See Homicide. 

MASTER A N D  SERVANT. See Stainten 8 k, 10 
1. lllnster and Scsvant-Assvniptio*a o' R~sTis-Luty t o  Inspcci aq~d Rcport 

-Duty of Xask-ATegl?gcncc -Where L: is the duty of a locomotive 
engineer to inspect his eaglne hcfore taking it  npon hiy run in the 
company's herrice. aud to  report any drfects to tire repair deparment, 
and, preparatory to making his run, he 1s ~njirred while inspecting 
the engine, just leeeked fro= the r e p a ~ r  shop XIS reason of a defect 
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in its machincry unknown to him, the question of assumption of risks 
is nut prescnted, it  not being thr dnty of thc twgineer to repair the 
engine: ; ~ n d  the cornyany is rrsponsiblr in damages for the injury if 
directly aud proximately caused by the defective condition of the 
engine, i t  being its dnty, by thr  cxcrcise of proper care, to furnish its 
enlployce with a reasonably safe place to work and reasonably safe 
appliancrs with which to do it. Lloyd o. IZ. B., 24. 

2. Mnslrr nlid ~Sit-?~aliCflrcfc Alppliunccs-jht? of Mustrt--1nspcction- 
NcgZigc?icc*-7'rials-E11r(If~?i of Proof.-The plainiifl', an engineer on 
deftwlant's railroad, was injured whilc irrspecting his locomotive or in 
operating ;L defective lever thcrron, while mnking the inspection. and 
in his ;~ction lo recover damages for personal injuries inflicted on him, 
:I cllargcb by the c20urt to the jury is held correct which requires the 
plaintiff to show by thc preporrder:cncc of lhe evidence that the 
defendant Imcw of thc defcct, or should have known thereof by 
exer~.i,iing a rcwwnahlc inspection thereof. Ib id .  

3. A1 (LS t c ~  and Sm-on n I-TI-ic~ 7.~-Gg'a ij('Z Pil -h'~r~~po~-fs-N~~~Zigc~ire-Evi-  
dr~~c. i -A~o? is i~ i i . - '~he plaintiff's intestate, an eniploy~c. of the defend- 
ant. was :tt work in 111e latler's gravel pit, nnder ihc snpervjsion of 
their manager and thc nianager's l i n ~ \ \ l f ~ i g e  of the fnet. The 
mf1n:rg-t.r caused a ibi~nlr of dirt wliich ai2tcil as  a hracc at the b;rsr of 
tht, xravcl cmb:mlimenf to ht. remmed will~ont providiug ang support 
to tahc  its phce. anti the g r a ~ c l  conscq~lonlly rolled down npon the 
intchtntc : ~ n d  lrillcd hini 111 ,JII ac'tiou by thc intestate's adminis- 
trator to rerover darnages for his d c ~ t h ,  alleged to have neg-ligentlg 
bccn c2ausc.tl by thc defrndnnt. it i\ held ili:~t this was evidence of 
negl iwnc~.  and lhe defendal~t's n~otiori :IS of nonsuit was properly 
denirrl. Vvuille n. Eo~?snl, Zl8. 

4. 3fa.utc.r ( I J I ~  Nwvctnt-Tlavcgcrolrs lihnplo!jmc ! I  t-A ss?tmption of Bisks- 
Mfistc~r's _\Tcglir/cncc-Nonmit.-IVhatercr is ueccssirry for the servant 
lo do in the course of his employment is incidrntnl thcreto and a part 
thereof. nntl fhc sewaut assulnes the risk of ilir dangeroui character 
of h i i  duties whrn thc employment is a tlnngctrons one; but whcrr :IT) 

injnry is tlirwtly caused to the servant 1 ) ~  ;I ~legliwrnt act of the 
master o r  mothr r  emplogec in a superior c:lplcitj, in connw3ion with 
thc. work, the master ir responsible. lhid. 

5. Most ( , ) .  tr?!cl Ser?~tr?rl-T~~iaIs-Contribt~tor?~ J t rl7ic/c"~rc'.-It is held that 
this rase was corrtrtly tried in the court belom-, the jury correctly 
instrnc+ed upon the legal pri~rriples involved. and that tlrc injury 
allegeti was not czanwd hy the dcf(>ndant's negligcnw. but by p1::intiff'b 
innttention in operating n cotton gin. lPolick v. Cline, 227. 

6. Rczilrwirl8-lfrtslo. crrtrl 8c1-~.ant-T1-ic~7s--Xcglig(~~i(~(~--Movin~~ 7'1 crin - 
Cont?.ibutori{-Quc'stions for b?~r?/.-A11 inexperirnccd employee of a 
railroad cornpilny acted under tlw prrrmptory order of the dr~fcndant's 
vice principal, whom he was rcqnirrd to obry, in nttemyuting to lroard 
defendant's moviug freight train. to go to another st:~tion to get the‘ 
company's mail, and was thrown bmeath the train. to his i n j ~ ~ r y .  
E ~ l d ,  the verdict of the jury awarding damage? was rrndcreil nncler 
comp~tent  evidence, and correct instructions of the cowt in relat~on to 
employee's acting n i t l ~ i n  the scope of his duties aud to the issue of 
defendant's negligence: '111tl that thr  is\ne a s  to contribntory negli- 
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gence could not properly be answered in defendant's favor as  a matter 
of law. Myers v. R. R., 233. 

7. J4aster a.r~d Servant-Safe Place to TVork-T'rials-Negligeme-Ques- 
tions for  Jury.-The plaintiff was an employee of the defendant in its 
power-driven manufacturing plant, and was injured while endeavoring 
to lace a belt in the course of his employment, on account of his hand 
being caught by the belt and carried to the shafting. m e r e  was evi- 
dence that the defendant furnished "blackjaclr" for the belt dressing. 
which was improper and would become very sticky, and that the 
plaintiff's hand, for that reason, was caught by the belt, resulting in 
the injury; that Iby the use of certain methods the belt could have 
been safely detached and laced in safety, and, also, that  the plaintiff 
properly availed himself thereof; that the belt was old and woru and 
had broken several times on that day. Held, it  was for  the .jury to 
determine whether the defendant had negligeutly failed in i ts  duty to 
the plaintiff by furnishing defective material for the belt dressing, 
and whether such was the proximate cause of the injury; and, also, 
whether the plaintiff should have previously reported the defective 
material to the defendant under the circumstances of this case. 
McAtee v. Mfg. Go., 448. 

8. Mastcr n l~d  Be?-mat-Safe Place to Worlc-Contributory NegEigence- 
Trinla-Questions for  .Jury.-In this case it  is held that whether the 
plaintiE, employee of the defendant, selected an unsafe way to do the 
11-ork arising within the scope of his employment when in the exercise 
of proper care a safe way was open to him, is a question of fact for 
the determination of the jury. Ibid. 

9. Negligence-Contrihutor.y Negligence-Assumption of Risk-Trials- 
Burden of Proof.-When assumptioil of risk and contributory negli- 
gence are relied on as  defenses in an aotion to recover damages for a 
personal injury alleged to have been negligently inflicted on the plain- 
tiff. the burden of proof of such defenses is on the defendant; and 
under the circumstances of this case it  is held that issues of fact 
thereon were raised, and properly left to the determination of the 
jury. Ibid. 

10. Mastcr ccnd Servant-Independent Contractor-Isstbes-TriaZs - Ques- 
tioris for Jury.-The evidence in this case is conflicting a s  to whether 
the defendant had let out the doing of the work, wherein the plaintiff 
was injured, to a n  independent contractor : and the charge of the trial 
judge upon the evidence, on this phase of the case, giver1 upon the 
issue of neglig~uce, is held no error, there being no specific issue sub- 
mitted upon the question of independent contractor. Keech v. Lumber 
Co.. 50.3. 

11. Mwstcr und Servant-Safe Place to Work - Negligence - Evidence- 
Proxiwrate Cause.-While the master is not held to the requirement of 
guaranteeing the safety of a workman he  has engaged to work for  him 
upon the erection of his structure or building, i t  is nevertheless his 
duty to provide for him reasonably safe tools and machinery and 
place to work, and to keep them in such condition as  to afford him 
reasonable protection ; and this duty being one personally required of 
him. he may not delegate i t  to another and escape liability for dam- 



MASTER AND SERVANT-Contivuued. 

ages pro.clrnately caused to the servant In the pcbrforrnancc of Eub 

iiiitl~s. 8te& v. Gramt, 635 

12. Mus1r.u c c u ~ r i  Bcroanf-Nnfe Plaw to Work-Pcxsonrrl Duty-Dolrgut~o!~ 
of Uufzcs-Pr~nopal sad Agent-Concut t zvcg Nr(]fii,igmrc-Prom%ma1(~ 
Cause-Wherc. the master has nrghgently failed In his duty to supply 
t h ~  servant with safe apphirices and plaec for the work required of 
him, dud thih negligence eoiiecxrs with that of ;1 fellow-servant in 
proximately causing dn injury to i h r  servirnt, the mastcr's responsi 
billty 1s tile same as  if his mc~g1igenc.e was the onlj cause thereof. Ib ld .  

13. 8amcJ-Trials-huz& rtc:e-Nouiswil-I;Yor!tr~bt~torg Nc glrgence-.4s&urn,p- 
tion of R~aka-Plamt~ff was rmployed by the owner in erecting ,r 
corrcrete ht~ruetirrr, wherein tan t lwator  wni  used to tahr the materials 
lip to the V ~ L ~ ~ O U S  floors to be usctd etc 'Plicre was evidence tending 
to show that plaintiff assisted 111 r~ilsirig the head block on the fifth 
Boor, where ~t was e1evatc.d upon ul "stift knee," and the fdlowing 
moriling the plaintiff was req~aired by his superior to put in a "cut- 
off" pLrilk to  hold the contrrtr ,?boat to be used in thc floors there; 
that glalnilff called his attention to thca fact that the "head block" a s  
pleret'i rmt'ier~d this work dangerous, and was told to do the work, 
that it coi~ld iafely hr done if the  elevnttar was not used a t  that time, 
mt i  t h a t  tllrs would be prevented; that while doing the work with this 
absirrancr the elevator was run by some one, resultlng in the head 
block falling upon tlle plaintiff owing to its insecure fastenings, to l r i b  
injury N t l d ,  rvideuee of drf endant's a(  1 ionable negligcnec proper to 
bc. submitted to t i i ~  jury; N I I ~  ~t is P u r t l i ~ r  i ic ld ,  there was no evidence 
that plaintiff had assumc~d the risk of thrs dangerous work, or of his 
rontributory nrgligence 1 h ~ d .  

MAT'ERHBT, MEN See Liens. 

MEASURE OF' DAMAGES. Bec IBarnages. 

MENTAL A N G U I S H  See Telcgragha,. 

MISJOINDER See Actions. 

MORTGAGES 

1. Mortgayr~s-3;9eq~s2rut,o.n-P~~1~~1-7~als-~~uadcncc-AIto~w,c~~~ uad &'h- 
ent.-Wfxw the owner of lnntls takes a ~ m r t g a p : ~  to secure the ha]- 
snce of thc purchase price, but holds ~t and has i t  rcgistcrcd snhse- 
qucnt to tlr? registration of anoth(1r mortgagc ihc purchaser has  rnndc 
and cxecutctl thrreon, and t h ~  latcr made hut prior registered mort- 
gage is attacked for fraud and f,*ilurt~ of co~isideration, it is competent 
for thp attorney of such mortgagee to testify, in corroboration of hjc 
e v i d r n ~ e  a s  to tbe bona fidrs of the loan, thal he had loanrd a s  such 
attornry the money out of fnntls of his cllcnt in  his hands for the 
p~iipoat,  and had mzdc rndny trmsactions of a himilill. character l o r  
hjm. R?nforz a. Ba71, 477 

2. M orfqe(~ts-Xalc s-Ad/itcrtzsw~wuts-lu r~yulau t t%rs-~~otics-Irnmediat~ 
Purchasers-Et~mote Guar~lecs-Qlhccin of T?tlc.-While the irnrncdiate 
purchaser a t  :I sale of lands nndrr mortgdgc. is rrcynirrd to sre that  
proper advertisement of the lands has  been made, this does not apply 
to snbsequent or remote gr,ir~ttv?h of fhe land, for they neqnlse a good 

644 
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title if the recitals in their chain of tltle appear to be regular. Eu- 
bank w. Beetom 158 N. C., 230, cited and distinguished. lbid,. 

3. Mortgages-Saieu-Advertisernmtt~-Prreg~~Iari,tie - Becond Mortgagee 
-Measure of Damages.-Where there a re  two or more mortgages on 
the same land, and by a pale under the first morlgage, not advertised 
according to its terms, the lands have been acquired by subsequent 
grantees without notice of the irrrqularity, the secoi~d mortgagee may 
elect to sue the first mortgagee for any damage whleh he has suffered 
on account of the irregularity, the measure thereof being the difference 
between the amount due under the first mortgage and the value of the  
land a t  the time of the sale. Ihid.  

MOTIONS. See Indictment; Appeal 2nd Error, 34;  Rr_rnooal of Causes, 4. 

Habeas Corpus-Szlpreme Court-Xuperuiuory Boqfiers-Rupersedeas-CZdS- 
tody of Child-Eetewdiofn iw SYtatc.--Wrqt of Broh~bitbon,Procedure- 
Matiom in the Cause.-Pending an appeal iu an action for divorce, the 
Supreme Court, in the exercise of its eor~stitutional powrr to issue any 
remedial writ of supervision and control fo inferior courts (Const., 
Art. IV, sec. S i ,  and under its general supervisory powers conferred 
by the Constitution, may issue a writ of supersedeas (Rev., sees. 590, 
598) to a Superior Court judge before whom, In habeas corpus pro- 
ceedings, the mother, Living in another State, contends for the custody 
of a minor child, pcndente Lite, to the effret that the child be retained 
within the jurisdiction of the courts of this State. 'The writ of prohi- 
bition will not lie, for the fudge with notice of the order will adjudge 
that the ehild is "legally detahed," and dismiss the proceedings, and, 
in the afbsence of a supersedeas bond, award the custody of the child 
to some reliable person living in this State with sufficient surety for  
the safe keeping and proper care of the child, making such order in 
regard to its mother seeing the child as  will appear to him to be 
proper. Held, in this case, the writ of h a b m ~  corpt~s was not the 
proper remedy, and the mother should have proceeded by motion in  
the cause. Page v. Page, SO. 

MOTION IN THE CAUSE. See ,Judgments, 1. 

MOTIONS TO QUASH. See Indictment. 

MOTIVE. See Homicide. 

MOTOR CARS. See Railroads, 9, 10. 

MUNICIPAL CORPORATIONS. See Religious Societies, 1. 

1. MunicipaE Oorporations-Tomship Bo.nds - General Autkoritg - Limit 
Prescribed.-An act providing for the issuance of township bonds for 
road purposes authorizing a n  issuance not to  exceed a t  any one time 
a n  amount equal to 10 per cent of the taxable value of the property 
of the township, is a general and valid authority for an issuance of 
any amount of bonds, a t  various times for the purpose, within the 
limit prescribed, which may vary from year to year in accordance 
with the value of the taxable property therein. Bighway Commission 
v. Malone, 1. 
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MUNICIPAL CORPORATIaNlS-Continued. 
2. Muniicipal Corporatims-Towmkip Bonds-In terest-Sinking Fulzd- 

Purcl~aser  with Notice-Contracts.-A purchaser of municipal bonds 
is fixed with notice of the provisions of the act under which they are  
issued, and may not repudiate the terms of his agreement to purchase 
them on the ground that the payment of interest and the creation of 
a sinking fund had not therein been provided for. In  this case, how- 
ever, i t  is held that  the act provides for the interest and for a sinking 
fund from the moneys to be collected for that  purpose. Ibid. 

3. Hunicipal COI-pora fions-Tow1zship Bonds - Statutes - dmendments- 
Authority Ruspendcd-Iqiterpretafion of 8tatutcs.-The Legislature 
passed a n  act authorizing the issuance by a township of bonds for 
road purposes, and passed a n  amendment thereto, a t  a subsequent 
session, that the former act  should not be effective until the bonds 
shall have been issued and placed on the market a t  a fixed future 
date: HcZd, the power to negotiate the bonds was not suspended by 
the amendment, which carried with it  the power to sell and deliver, a t  
which time the provisions of the former act becomes effective, if the 
bonds have been issued and placed on the market the time 
fixed therefor. Ibid. 

4. Municipal Corporations - Cities and Towns - Bortd Issues - Market 
Housc-ATecessaries-Constitutional Law.-Bonds issued bj- a munici- 
pality to build a market house are for a necessary expense, and when 
authorized by statute do not require, for their validity, that they be 
submitted to the qualified voters of the municipality. LcRoy v. EZi.ea- 
beth City, 93. 

5. Municipal Corporations-Cities and Towns - Bond Issues - Statutory 
Directions-Market House-Locatiow.-Where the statute requires 
that  a market house authorized to be built by a municipality from a 
bond issue be located on a certain parcel of its lands, the validity of 
the bonds is not affected by its location elsewhere, the remedy of the 
taxpayer being to compel the city to w e  the proceeds of the lands a s  
required by the statute. Ibid. 

6. Municipal Col-poratioms-Cities and T o u m  -Bond Issues - Improper 
Use of Funds-Incidents.-An improper use of the proceeds from the 
sale of municipal bonds for a market house does not affect the validity 
of the bonds; and in this case i t  is held that a reasonable expense 
incurred in attorney's fees, etc., or in paving an esplanade adjacent to 
the market house, is  not a n  improper expenditure of the funds. Ibid. 

7. d<unicipal Corporatiom-Cities and Toms-Bo%d Issues-Aldermen-- 
Majority Vote.-Where a bond issue of a municipality is authorized by 
statute, and there is no charter or other statutory provision to the 
contrary, the exercise of the power by the municipality to issue the 
bonds is sufficient if by a majority of its aldermen. Ibid. 

8. Municipal Corporatioms-Cities and Towns-Ordinances - Violation- 
Trials - Negligence - P r o ~ i m a t e  Cause-I%structiom. The plaintiff 
sued the defendant for damages to his automobile, alleging that the 
defendant was negligently running his own automobile a t  the time on 
the left-hand side of a city street, forbidden by an ordinance, and thus 
caused a collision, resulting in the damages claimed in his action. 
There was conflicting evidence as  to whether the plaintiff was on the 
wrong side of the street and caused the collision by turning his auto- 
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mobile a s  the defendant turned to the left side of the street to avoid 
the collision, when imminent, and whether the consequent damages 
resulted from the plaintiff's negligence. The ordinance made i t  lawful 
to  cross over to the left-hand side of the street for c.ertain purposes, 
and it  is held for  reversible error that the court charged the jury that 

' 

the defendant was negligent if, a t  the time of the collision, he was on 
the left-hand side of the street, as  snch withdrew from the considera- 
tion of the jury that  the defendant had a right under the provisions 
of the ordinance to drive on the left-hand side of the street for lawful 
purposes, and also the question of proximate cause. Ledbetter v. 
English, 125. 

9. Municipal Corporafious-Cities and Tou;ns-Ordinances-Trials-Neg- 
ligence P e r  Be-Prosimate Cause.-While the violation of a city 
ordinance relating to the running of automobiles on the streets of a 
city is negligence per se, i t  is  necessary, to recover damages alleged to 
have been caused thereby, that the plaintiff show that  this negligence 
was the proximate cause of the injury complained of. Ihid. 

10. Nunicipal Corporations-Cities and Towns-Bond Issues-Neaessarics- 
8ingle Ballot-Corilstitutiofl~al I;a.lcj.-Where a municipal corporation 
under a special legislative act, and voted upon in accordance with its 
charter provisions, submits to its qualified voters the question of the 
issuance of bonds for  necessary municipal purposes, as  in this case. 
for  extending its sewer line, purchasing a site for and building a fire 
station. and for permanent pavements, proportioning a certain amount 
to be expended for  the first two items and the balance of the issue for 
the last one, the purposes of the various items are related to each 
other, the information given being for an intelligent ballot, and the 
bonds voted upon as  a single proposition or upon a single ballot, a re  
valid. City of Winston v. Wachocia Bank aqd Trust Co., 158 N. C . .  
512, cited and distinguished. Briggs v. Raleigh, 149. 

11. Municipal Corporations-Bowd-Subscription to Railroad Stock-Corn- 
missiowrs-Discretio fiarv Power-llfandanzus-Good Faith.-An act 
authorizing municipalities and townships along the line of a prospec- 
tive railroad to vote bonds therefor and subscribe to its capital stock 
was subsequently amended so as to appoint representatives for the 
various communities for the purpose of making subscriptions de novo 
to the capital stock of the corporation, of issuing bonds, etc., "as con- 
ditions may require and as  they may determine, after the conditions 
and requirements provided in the act are  complied with." Held, the 
establishment of the bonds, etc., is not a ministerial but a discretion- 
ary duty, to  compel which a mandamus will not lie, except for abuse 
of this discretion; and there being evidence that  the commissioners 
have acted in good faith, but have exercised their discretion to thc 
extent of subscribing for a certain amount of the railroad stock, thr  
case is remanded, with direction that the Superior Court find the facts 
more fully upon the affidavits and evidence presented. Fisher u. Conz- 
missioners, 238. 

12. Cities and, Towns-Fire Districts-Ordinances.-A town ordinance cre- 
ating and regulating a fire district within the town is valid when 
authorized by statute. S. u. Shan.iLo.iLhouse, '241. 
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13. same-Ruildtny I'erru~ila-Nubstant~aZ teep&-An ordinance pnsc,f>ii b y  
a town under authority of a s ta tu te  provides tha t  no wooden building 
deslroyetl by fir(), c'te, or  damngcld more 121iln a third,  wllhin the  fire 
district, shall be repaired, ""merprt a s  hereinafter provided," 2nd a 
fur ther  scctior> rcqnlres t h a t  pcvrnits for  building and repairing wit& 
in  lhis frrcb dlstrrct shall first b~ ohtained from the  town commission 
ers. Weld ,  that  i n  substantixl r ~ p n i r  cannot he  made within 611~11 
district, though Ycss than "one-third," withont obtaining the permit. 
Repdrrjug il hniltiing by rmewing piazm thereon is a snbstnniinl 
rcpair, 2nd $1 violation of the ordinance if done without the pcsmlt. 
Jbid. 

14. G~t tes  and To?~~na-QBrdfnanccs-hre~~rc fyation of Rat es-S'tabutf,s-Infer 
prelalto~l -Leglsl:itiw~ watliorrl y glvcn to  :L town to pas5 any  orcli- 
n a n w  fo r  the  good order, good government, or  gcnt~ral welfare of the  
city, p ~ c m d r d  it  doe5 not eontrirvene the l i a ~ \ s  and C o i ~ s t i l n t i o ~ ~  of t h ~  
State,  does not c20ntrmpYxtr the passnge of an  ordinance prohibiting 
the ownership of land in  w r  txin Ioeat~ons and districts, by white or 
caolorN in accwdzrnee with whether the  majority of thc Iautl- 
owners In that  district a r e  white o r  colored people, surh  k i n g  in  eon- 
travention of the general poljey of t he  Rtatc and questionahlc a s  to i t s  
validity under the Federal Coi~stitutiou. 8. v. Darnell, 300. 

15. Criuntnak Law-Muntc~pul Corporfbtaoucs-l)isordrr7~ C*OM~~CCG-C~M-.S?M(I 
-Ord%nu?~.ccs-8iatw8ca -Disordrrly conduct i s  a minor offense, not 
known to the common law, :1nd B person SO offending is not indictalde 
except under a s ta tu te  or  authoritative ordinance of a municipality; 
a n d  where d person rs intlietcd, nncler the  provisionh of an  ordinance‘, 
fo r  cmsirig on the s t r rc ts  of a town, loud euongh to he heard b y  thow 
passing by and in a disorderly mprnner, a conviction may not hc sns- 
tninerl when it i s  shown tha t  thc ccrrsing w:ts only hrard  by the police- 
m:rn making 111e arrest ,  though t h e w  were others standing near and 
was  done In a low t o w  of volcih which could not have distilrlied any  
onc;  aud a moilon for  a nonsuit I ~ ~ H K Y  tht' evidence was properly sus- 
tamed, Ch 73, Laws 3913. 8 o. Woorc 371. 

16. MunkipaE Gorpor nltona-Bickrxlc~llcn--0 bsfr~cctions-Y'I-ials - NCQTLQ~ nre 
- C o ~ ~ f r r  h u l o v ~  NcgEt(~cncc-Qur,~ktov,y fo r  Jurrj-Nonsuit.-In an  ac- 
lion uqaiast am meorporiatetl town to rwover tlamagrs for  a perional 
injury,  there was e v i d m w  trntlmq to show that  for  more than two 
months the  defendnnt h a d  permiitetl brrrlding material  t o  obstruct the  
sickwnlli~ on both sides 01 the sircet :rnd tha t  the plnintiffl\ in jury  
wah rewlved in  cons(quenw of h('r st imbllng up011 some loose brick 
or  building material, r rndrr rng t h r  \rdew,~lI< nnevell. a s  i h r  \mi goinq 
to hp r  home at rlight, i k m i  :it t h i i  place the  obstrnctions on the side 
walk wonid liot permit two persons to pasr abreast of each other ;  and 
it was  In a shadow cast itby >I s iwei  l ight from a \bed that  extended 
:Icaross tne i i d c w a l k  ; ~ n d  that  the plaintiff wni  miudful of the 01)-  
s t r u c t i o n ~  1111 entleavoriug to choose he r  way :rlong; Rcld. evitlcnce 
snfficient of tlefendant's ae  hcmnblr negligcnee in  failmg to keep i he  
sitiewnlk iu proper. tontlition, n ~ i d  this,  with the cinestion of plaintif  'h 
cvntr~butory  ncy,ligence, should be hnbrnitted t o  thc jury O~WWX v. 
(Ihnrlotte, 159 N. C.,  332, and other llke CRRPS where the planntidi knew 
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of the conditions and could have avoided the injury by the exercise of 
proper care. cited and distinguished. Dardefz v. Pl$~mouth, 492 

17. Cities avzd Tozms-Clazms for Damayes-Statuto~j Notice-Reasonable 
Opportunity.-A charter requirement that notice to d city must be 
given within ninety days after the occurrence of an injury for which 
i t  is claimed that the clty Is responsible through its negligence, 1s a 
valid one, and failure to give this notice w ~ l l  bar  a plaintiff's right of 
recovery. unless i t  is  shown by him that  it  was impossible, on account 
of his incapacity, with the ordinary means a t  hls hands, to glve such 
notice in the time required Hartsell v. AshevilZe, 633. 

18. Barne-Trials-E~idencr-Qurstions for Jury.-The reason of a charter 
requirement that notice be given w t h i n  ninety days of a claim of 
damages arising from ~ t s  negligence is that  within that time oppor- 
tunity will reasonably be afforded the ela~mant  lo give such notice; 
and in this case, there being evidenee tending to -how that the 
plaintiff in a Eiosp~tal for eight weeks, absolutely helpless, and 
practically so for three mouths, aud longer, i t  is held that the question 
khould be submitted to the jury for their finding as  to whether o r  not 
the plaintiff had been 9fTorded a reasonable opportunity to give the 
notice in  the time requ~retl 171rd 

MURDER. See Homicide 

MUTILTAT, JIISTAKE. Bee Beforrnation, 1. 

NECESSARIES. See Mun1cig81 Corporations, 4, 10. 

NEGLIGENCE. See Statutes, ' 7 ;  'Trials; Railroads. 

8 .  ATegligencc-4fastw and ~Ser?~trnt-R~~Zeas~-Z'~-cals-C.Zrc16n%stantiaZ Evi- 
dence-Fraud-Tutde?tcr-Qmeit?oris for Jury. -In this action brought 
by an administrator to recover dxnages of 8. railroad company for 
the wrongful dpath of ~n employee, there was evidence tending to 
show that  the defendaut ubtalned d release from the intestate for all 
damages arisiag from the Lnlury n"hleh eventually resulted m hi> 
death, for an inadequate, cons~derdtion, when he wai In P a m  and 
suffering from  he resnlt of the ~njury,  but d e s h d  to keel? hls situ- 
ation in the defendant's serrlce, that the defendant's clalm agent, 
who procured the rrlelse, made eonflietmg statementq, a s  8 w~tness  
in defendant's behalf 1s to the t h e  and place it was executed, and 
as  ro nhether the intwtnte had sent for hlm; that the p a ~ m e n t  mdde 
to the intestate nrl? only mtended to cover the tlme he had lo3t from 
his employment, wblch ~t did not do, and not physical or mental pain 
or suffering caused bv che mlury,  that the agent of defendant was 
the only one with the mtestate mhen the release was obtained Held ,  
the evidence, rhough eireumstnntlal 111 its character m-as suffic3ient to 
subtain a finding of the JllrT. In plaint~ff'c; favor, upon the issue as  to 
the fraud of the defendant's agent ~n procuring the release ie t  rup as  2 

defense. Causey v. R R 6 

2,  Vaster and Servant-Assunlpfion of IZlsks-Duty to Inspect o??d Report 
--Duty of JIaste~--3eqliq~nce.-VC'here i t  is the duty of a locomotire 
engineer to inspect his engine before taking ~t upon his run in the 
company's service, and to report any defectr to the repair department, 
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and, preparatory to making his run, he is injured while inhpt?cting the 
engine, just receivcd from the repair shop, by reason of a defect i11 
its mac3hincry nnknowu to him, the question of asmmplion of risks is 
not presented, it  not bcing the duty of the engineer to repair the 
engine; and the company is responsible in damages for the injury if 
dirt1ctl.y and proximately caused by thr  defective eonrlition of the 
engine, it  bring its duty, by the gxercisc of proper care, to furnish its 
employee with a rcasonahly safe place to work and reawnably safe 
appliances with which to do it. Llwld v. I f .  E., 21. 

3. Muster and Rm-var~t-f?afe Apy11iance.s-Duty of Ilfnstcr-lnspectbn- 
Negligence-l'rials-Bz~rcEe~t of I%mf.-The plaintifS, an engineer on 
defendant's railroad, was injured while inspecting his locomotive or in 
operating a dcfcctivc lever thc'reon, while making the inspeelion, and 
in his action to recover damages for personal injuries inliicled on him, 
a charge by the conrt to the jury is held correct m-hich rcqnircs the 
plaintifL' to show by the preponderimce of the rvidencc that the 
defendant knew of the defect, or shonld have lcntrwn thcrrof by exer- 
cising a reasonable inspection thcrcof. Ihid. 

4. Deeds and Corivc'franc.rs-Descriptio~~ParoZ 13?1idencr.-l't~iul~-NcqZi- 
gerbcc-13videnca.-In an action to recover damages of the defmdant 
for  negligently setting fire to and  burning the tiinher lands of the 
plaintiff, i t  is held that the following general descriplion is sulficient 
to admit of parol evidcncc~ of the identification of the lands, lowit: 
"A certain tract or ptrcel of land in Ikw Hill Township, Uuplin 
County, adjoining the lands of this gmnlor, 8. W., and others, and 
being on the south side of Maxwell and Beaver Dam creelcs"; and it 
is further held thal the evidence is snfficient of the defendant's negli- 
gence, nnder WiZliams v. IZ. R., 140 N. C., 624 I I a ~ w s  u. Lumbm Co., 
101. 

5. Municipal Corporations-Citics and l'owns - 01-di~ianccs - Violution- 
'I'rials-Nrgligrhriee-Proai?nate Cause - Instruetiorts. The plaintiff 
sued the defendant for damages to his ai~tomobjle, allering that the 
dcfcndant was n4,qligcntly running his own auiomobile a t  the tin~tl on 
the left-hand sidc of a c2ily street, forbidden by ail ordinancv?. and thus 
caused a collision, resulting in the danli~ges claimed in his action. 
There \*as conflicting evidence as  to whether the p1,lintiff was on the 
vrong sirlr of the slrrel ;tnd e a u i c d  t l ~ c  collision by turning his auto- 
mohilc as  the defendant turned l o  the lcft sidc of the ctrect to avoid 
thtx collision, when irnmineui. and whethcr the conseqnent d a m a ~ e s  
rrsnlted from the plaintiff's nt3gligencf~. The ordini~ncr made it  law- 
ful to  cross over to 111~ l(~fL-hnnc1 side of t h t ~  street for cerlain pnrpoaei. 
imd i t  is held for reverqible error that the court chargrd lllc jnry that 
the defendant was negliqcnl if, al the time of the collision. he was 
on the left-lmnd side of lhr itrcct, as such withtlrew from the co~i  
sidrralion of the jury that the dcfcndant liird ;I right n n t l t ~  t11~  provi- 
sions of Ihr ordinancc to drirc on th r  left llantl s i r l ~  of the itrcel for 
lawful purpo\es, arid a190 the qncstion of proximat(, c a n v  Lcdhcttcr 
v. Englisl~, 125. 

6 Mu?~icipal Corporcctior~s-Citics und ' I 'ou~~is-e)rdina~iccsS2'riuZs-Nc~li- 
gcnce Pcr Rc-Proaimgte Gnus('.-While the violation of ;l city ordi- 
nance rel'lting to the rnnning of antomobiles on the \trcct\ of a citj  
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is  negligence per se, i t  is necessary, to recover damages alleged to have 
been caused thereby, that the plaintiff show that this negligence was 
the proximate eause of the injury complained of. Ibid. 

7. Railroads-iliaster and Beroant-l'riats-Negligence - Moving Trdn- 
Contributory iVegligmoe-Questiom for Jury.--An inexperienced em- 
ployee of a railroad company acted under the peremptory order of the 
defendant's vice principal, whom he was required to  obey, in attempt- 
ing to board defendant's moving freight train, to go to another station 
to get the company's mail, and was thrown beneath the train to his 
injury. Held, the verdict of the jury awarding damages was rendered 
under competent evidence, and correct instructions of the court in  
relation to employee's acting within the scope of his duties and to the 
issue of defendant's negligence; and that  the issue a s  to contributory 
negligence could not properly be answered in defendant's favor a s  a 
matter of law. iK$jers .v. R. R., 233. 

8. Master and Ber~ant-Safe Place to Wor7c-Trials-Negligmce-Ques- 
tions Tor Jury.-The plaintiff was an employee of the defendant in  its 
power-driven manufacturing plant, and was injured while endeavoring 
to lace a belt in the course of his employment, on account of his hand 
being caught by the belt and carried to  the shafting. There was evi- 
dence that the defendant furnished "blackjack" for the belt dressing, 
which was improper and would become very sticky, and that  the 
plaintiff's hand, for that  reason, was caught by the )belt, resulting in  
the injury; that  by the use of certain methods the belt could have 
been safely detached and laced in safety, Bnd, also, that the plaintiff 
properly availed himself thereof; that the belt was old and worn and 
had broken several times on that day. Held, i t  was for the jury to 
determine whether the defendant had negligently failed in its duty to 
the plaintiff by furnishing defective material for the belt dressing, 
and whether such was the proximate cause of the injury; and, also, 
whether the plaintiff should have previously reported the defective 
material to the defendaut under the circumstances of this citse. 
McAtee v. Mfg. Oo., 448. 

9. .Master and Servant-Safe Place to Wot-76-Contributory Negligence- 
Trials-Questions for Jzcry.-In this case it  is held that whether the 
plaintiff, employee of the defendant, selected an unsafe way to do the 
work arising within the scope of his employment when in the exercise 
of proper care a safe way was open to him, is a question of fact for 
the determination of the jury. Ibid. 

10. Negligence-Contributory Negligence-Assunzption of Ris&Trials- 
Burden of Proof.-When assumption of risk and contributory negli- 
gence are relied on as  defenses in an action to recover damages for 
a personal injury alleged to have been negligently inflicted on the 
plaintiff, the burden of proof of such defenses is  on the defendant; 
and under the circumstances of this case it  is held that  issues of fact 
thereon were raised, and properly left to the determination of the 
jury. Ibid. 

11. Carriers of Passengers-Flag Statio~rs-B'ailure to stop-Tickets-Neg- 
ligence-Interpretation of Statutes.-A passenger on a railway train 
is entitled, a s  a matter of right, to have the train stop a t  a station to 
which he has purchased his ticket; and where his destination is a, flag 
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station a t  which the train fails to stop, attributable to the neglect of 
the conductor in failing to take up the passenger's ticket in time, the 
railroad company is answerable for the consequent damages. Revisal, 
sec. 2611. Ell iot t  v. R. R., 481. 

b%. Z u n i c i p a l  Corporations-Xidet.~:a1ks-Obstr~~etio~?~s-Trias - Negligence 
--Contributory Negligence-Questiorzs for* Jury-7Vonswit.-In an ac- 
tion against an incorporated town to recover damages for a personal 
injury, there was evidence tending to show that for more than two 
months the defendant had permitted building material to obstruct the 
sidewalks on both sides of the street, and that the plaintiff's injury 
was received in consequelice of her stumbling upon some loose brick 
or building material, rendering the sidewalk uneven, as  she was going 
to her home a t  night; that a t  this place the obstructions on the side- 
walk would not permit two persons to pass abreast of each other; and 
it  was in a shadow cast by a street light from a shed that extended 
across the sidewalk; and that the plaintiff was mindful of the ob- 
structions in endeavoring to choose her way along: Held,  evidence 
sufficient of defendant's actionable negligence in failing to keep the 
sidewalk in proper condition, and this, with the question of plaintiff's 
contributory negligence, should be submitted to the jury. Ovens  v. 
Charlot te ,  159 N. C., 332, and other like cases where the plaintiff knew 
of the conditions and could have avoided the injury by the exercise 
of proper care, cited and distinguished. D a r d e n  v. PlymPouth,  492. 

13. Bailments-Contracts-Bire o f  iMu7e--ivegligence-Trials. - An agree- 
ment of hire of a mule for plowing purposes for a period of two 
weeks, a t  the end of which time the mule should be returned in a6 
good condition as received, is an ordinary bailment determined by the 
common law relating to bailments for hire; and the bailee, being held 
to exercise only ordinary care for its preservation and protection, is 
not responsible for the destruction of the mule and his consequent 
failure to return it, in the absence of any negligence on his part. 
Robertson, v. L u m b e r  Co., 166 N .  C., 4, cited and distinguished. Xaw- 
Uev v. W i l k i n s o n ,  497. 

314. Rai7~-0ads-3~egligence-Contrih,~~tory Negligence-Master and 8 ~ r v a n t  
-Insuf fzcient  Help-Trials-Evidence-Questio~zs fo.r bury.-In this 
action brought by an employee of the defendant railroad company for 
damages resulting ~qhile  loading 560-pound rails, 30 feet long, upon a 
flat car, 4% feet from the ground, there was evidence tending to show 
that  the injury occurred while the plaintiff was attempting, under the 
orders of the defendant's vice principal, to load one of the rails with 
insufficient help; the plaintiff was on the ground with another man to 
help him lift the rail to aueh position and in such manner that others 
upon the car could receive and place it  there; that while lifting a rail 
in this manner, it slipped from the hands of the plaintiff's helper, 
inflicting the injury complained of .  Held sufficient, upon the question 
of defendant's actionable negligence ~n failing to furnish sufficient 
help, to be submitted to the jury, and plaintiff's cause of action was 
not barred by the defense of contributory negligence a s  a matter of 
law, under the evidence. Pig for& v. R. R., 160 N. C., 93, applied, and 
B r y a n  v. R. R., 128 N. C. ,  387, distinguished. Tzllet t  v. R. R., 515. 
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NEGLIGENCE-e"owtz1zucd. 
15. Razlroads-Anrmuls - Neglzgence - Blcetutwry Pres?~mptions - Becse- 

Cown~non Luw-TriaTs-Burden (IT Proof.-No presumption of negii- 
gencr against a railroad company is raised by the mere fact of killing 
fowls etc., up011 its track in the operation of i ts  trains. Revisnl, 
see. 2615, makes it prima Jacrs evidence of negligence in respc t  only 
to "cattle and other live stock," which does not include "geese" or 
other fowl within its terms. James c. R. R.. 372. 

16. Rn~lroads-"CTeesc"-J1~dicia4 Notice-L?Jeyligence - icignals - Trials - 
Evidence-Yowst6it.-From the phlegmatic disposition of geese, the 
blowing of the whistle or ringing of the bell is  not calculated to make 
them run or fly to Ieare the track. a s  turkeys. a ner.i-oua fowl, would 
do;  hence. in an action to recover damages against a railroad corn- 
panr  for the killing of geese upon i ts  track by its train, i t  is not s u e -  
cient to submit to the jnry, npon the question of defendant's negP.- 
gence, evidence merely thnt the geese were Billed upon the track by 
the defendant's train. and that it- employees did not sound the 
or ring the hell of the :ocornotive. Leuvs v. R. R.. 163 N. C. .  22. cited 
and distingnished. Ih ld .  

17. Rmiroads-Motor Cars-8rgflaPs-Crossiy1gs-JTeg1ige??ce-RzLI of Pru- 
d m t  Ha??-gucstions for  Jurd-It is required of a railroad company 
that its rolling equipment. in this case a motor car, traveling npon i t 6  
tracks, shall give such signals while approaching a public crossing as 
will be reasonably suEcient for the purpose of narning those who 
intend to cross of their danger, or such as a man of ordinary prudence 
woald in the exercise of reasonable care consider proper iinder tne 
elrewnsiances of each case. H.IEP ti. 22. R.. 592. 

18. &'awn+-Lfghta at Sighf -Dcaf  Persows-hoolc and Lirlcn-Trials-Evh- 
dtiicu-Proamrate Cmise-Qaiestio?lx for  Jwry.-Where a deaf perbun 
has been injured while nttempting to eross a railroad track a t  nigh!, 
hg a motor car of the railroad company traveling thereon, without r, 
Irght, hell. or whistle. and tbere is e~ idence  that he looked and 
listened before entering upon the track: that the defendant's em- 
ployees on the car shouted to him to warn him of the danger: thaa 
had his hearing been normal he wonld have become aware of the 
approaching car :  and also conflicting evidence of the speed of the 
rar, and of itg haring been slowed by the defendant's emplo~ees a s  
much as  posbible in their endeavor to prevent the injury. the issue a s  
to the defendant'b negligence is properly submitted to the jury under 
nr instraction that the failure of the defendant to have a light on the 
ca r  was evidence of negligence. nhicb w a c  actionable if i t  proximately 
mused the injury complained of. Ed?na?-& ti. R. R ,  132 S. C., 99, 
cited and distinguished. I b / d .  

19. Ratlroads-Triulu-Lights n f  Nr'ght-h~eg.Figet~ce-Co??t?~ihutory N e g h  
gtnce-Defenses.-T'he negligence of the employees on a train or motor 
c:Ar of a railroad company running at night ~ i t h o p t  a light. on its 
riiilroad track. is not such continuing negligence as will deprive the 
defendant. in an action for damages for a peruonal injury. of the 
tlefense of contributory negligence on the plaintiff's part. The charge 
of the courr in this case is approved. &'tw?*lezi 8. R. R.. 120 N. @ , 514, 
is overraled on th is  point. Ib id .  
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20. Railroads-Public Ct~ossiwqs-*S'iqnfl7~~--P~dcst~~ian 4wag from Crossings 
-lJsa~~f~~s-A7e{~Z~ge~z~r-E2'idc~~ct--7~eadliqhts.-7Y1~ere a pctlcstrian is 
injured by n rnilroad train while \2:1lkiiig npon its trdrk a n d j  from 
a pnhlic crossing, evidence i i  competent tending to shorn that lrcdes 
trians Ilabitnally n w l  thr track :it this plncc; and where the cvitlcncc~ 
f i~r ther  tends to show Ilrc proximity of a crosajnq where signals a r r  
required to be givcn by the company, and that if they had been giwn 
on tllc occasion complained of the injury ~ ~ o u l d  not have been in 
flictecl, snc2h evidcncc is competent on the iqsw of drfendant'b negli- 
gence, relaling to the qneqtion ef whrlher the defendant wni: carp 
fully operating its trail1 : ~ n d  giving the signals rcqnirecl. Powers v. 
X. I?., 599. 

21. RaiZ~-oadx-H~udligl~fs-\~~~qli~f~~~cc Per Sc--Nlrrt~ctcs-Cfr.in~innl IAI I(. - 

Running a locomotive on the main line, a t  niyht, without x hradlight 
is an indictable offenie (Lav< 1909, ch. 446) ,  and hcwx ~~egligeiicc 
per sc. Ibid. 

22. I2uilroacJs-H~ctdZk~l1 ts--i\'c{]liqcncr-Pc~drst~iu~rs-l'respc~sstrs - Trials 
-W?~id~~net~Qz~rs t ions  for  Jurc/.-Tt i~ ncgligcnce for a railroad com 
pany to run its train on its main line at nigh1 wilhont n headlight on 
the forward end of the train, and it  is responsible in damnges for an 
injury thereby proximately ea~lsecl to :I pedestrian, mhcthcr he a t  the 
time was n lieenwe or a trespasser; and where the evidence tends to 
show that the plaintiff's intrstate was scrn walking upon the defend 
ant'.: track a t  night, where pedestrians were accustomed to walk, going 
in a certain direction, xrltl that soon thereafter the defendant's train 
was seen runniug there in the same direction, and the irrt estate wa\ 
Sound the next morning mnlilalrd on the track in such position as to 
indicate that hc had been killed by the defendant's train, it is sufficient 
to be submitted to  the jury npon the iisnc a s  to defendant's negligence, 
lraving the defrnsc of contributory negligence available to the defend- 
a111 nnder the snrrounding circnrnstances. Griffi~t v. R. R.. 624. 

23. Muslc~. and Nerwant-Safe Place lo  Waf-k -- NcgC~qcncc - Avid(wcr- 
Pwaimatc* Cause.-While the master is not hrld to the rrquirement of 
gmlrnnteeing the safrty of n workmm he has engngetl t o  work tor him 
npou the erection of his strnctnrc or builtling, i t  is nevcrthel~ss hi\ 
duty to provide for him rcasonafhly safe tools and machinery x ~ i d  p1.1t'c' 
to work, : u ~ d  to keep them in snch conditiou :is to afrord him reason 
able protcetion; and this duly hcing one personally rrqnired of him, 
he may not delegate it  to another and escape liability for damages 
proximatrlq caused to the servant in the performnnce of his duties. 
NtecZe 1;. GI-auct, 623. 

24. Adast~r cwtd Brrvunt-Safe PTucc to 1V0r7~-l'crsonal Ulcty-J)elegation 
of DLI ties--Principa Z and l gen t--C'owurrir,g Arcqliyencc--Proxi~?iat(~ 
Gausc.-Wlicre the master h:ts neqligel~tly failed in his duty to supply 
the servant with safe appliances and place for the work required of 
him, and this ncgligencr ~~~~~~~~s with that of a fcllow-servant ill 

proximately causing an injury to the scrrant, the master's rcspousi 
bility is the same as  if his negligcv~e was the only cxi~se thereof. 
Ibid. 

25. Xi~~~at-I'~~ials-h'vidc~icc-No~~~suit-Contributor~y Nrgligencc-Assump- 
tiow ol Ris7;r.-Plnintiff was cmployetl by the owner in erccting a 
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concrete structure, wherein an elevator was used to take the materials 
up to the various floors to be used, etc. There was evidence tending 
to show that plaintiff assisted in raising the head block on the fifth 
floor, IT-here i t  was ekvated upon a "stiff knee," and the following 
morning the plaintiff was reqnired by his superior to put in a "cut- 
off" plank to hold the concrete about to be used in the floors there; 
that  plaintiff called his attention to the fact that the "head block" as  
placed rendered this dangerous, and was told to do the work, 
that it  could safely ibe done if the elevator was not used a t  that  time 
and that this would be prevented; that while doing the work with this 
assurance, the elevator n-as run by some one, resulting in the head 
block falling upon the plaiutiff, owing to i ts  insecure fastenings, to 
his injury. Held, evidence of defendant's actionable negligence proper 
to  be submitted to the jury; and it  is Further held, there was no 
evidence that  plaintiff had assumed the risk of this dangerous work, 
or of his contribntorp negligence. Ibid. 

NEGRO. See &hoois, 2. 

NEW TRIAT,S. See Appeal and Error, 12. 

NEWLY DISCOVERED EVIDENCE. See Appeal and Error, 34. 

NONSUITS. See Trials. 

NOTARIES PUBIIIC. See Deeds and Conveyances. 

NOTICE. See Tax Deeds ; Statutes, 35. 

OBJECTIONS AXD EXCEPTIONS. See Appeal and Error. 

1. Public Officers-Criminal Law-At'rcst-Warrant-Offense Committed 
in Presence.-An officer may not make an arrest without a warrant 
except for offenses committed in his presence, and then he should 
make known to the offender that he is an officer anthorined to make 
the arrest. 8. v. Rogers, 388. 

2. Public Officers-C?-iminal Lnw-Homicide-ilr~est-Trials-Burden of 
Proof-Instructions-Xeuc'ral Motives -Presumption of Iwnocencc.- 
Where upon the trial for  homicide the defense is interposed by the 
defendants that they killed the deceased in the performance of their 
duties as  officers authorized to make an arrest in a manner justifiable, 
or that they had not shot the deceased, and were not responsible for 
his death, the question of guilt is for the jury to determine, under 
conflicting evidence, in accordance with how they should ascertain 
the facts to be, with the burden on the State of proving the defendants 
guilty beyond a reasonable doubt. Ibid. 

OFFIGERS, DE FACTO. See Deeds and Conveyances, 6 

OFFSETS. See Easements, 1. 

ORDINANCES. See Municipal Corporations. 

PAREST ASD CjHILD. See Habeas Corpus. 
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PAROL EVIDENCE. See Evidence; Deeds and Conveyances, 2, 16, 17'; Con- 
tracts, 11, 12. 

PARTNERSHIP. 
1. Contracts-Restraint of Trade-Partv3erships-Wrei~er.-F and R., bar- 

bers, were partners in the town of M. P. bonght out R. under an 
express agreement that the latter would not engage in the same busi- 
ness in the town of M. so long as  F. continued it there. They again 
formed a partnership a t  M., and thereafter R. separately engaged in 
the trade of barber in opposition to F. Held, that the negative stipu- 
lation in the agreement of the parties in the former dissolution was 
intended to prevent rjvalry between them in opposing the skill and 
influence of B in the business of )barber a t  M., which was not revoked 
impliedly by the formation of their second partnership, for therein 
both the skill and influence of B. was far  the firm's benefit, and to the 
advantage of each member and the formation of the second partner- 
ship could not in any manner conflict with the agreement entered into 
between F. and R. upon the dissolution of the first partnership, nor be 
considered as  a waives of the rights of E'. to insist upon i t ;  and it is  
further held that the agreement was not objectionable as  being in 
restraint of trade, and is, therefore, er;forcible. The law as  to con- 
tracts in restraint of trade discussed by WALKER, 9. Faust u. Rohr, 
187. 

2. Pnrtnership-S%r?~iving Partner-Dissolution-Transactions, etc., with 
Deceased-Inberpretatio~t of Statutes.-Where the action involves the 
question of divisior. of partnership assets between the surviving part- 
ner and the heirs a t  Yaw of the deceased one, and it  is pertinent to the 
inquiry whether the surviving partner had bought out the interest of 
a third memlber of the Arn~ and was entitled to his share thereof, 
testimony of a comersation between the surviving partner and this 
third person, still living, tending to show such transaction, etc., i t  not 
a transaction. etc., with e deceased person prohibited by Revisal, sec. 
1631, and is competent. B r a n t k ~  v. Marsl~bourn, 527. 

3. Puf-tncrskip - DissoZutio?~ -Division 01 Assets - Buruiving Partnw- 
Declaratio?~ of Deceased.-ln a n  aetioc by the surviving partner of a 
firm against the heirs a t  lam of a deceased member thereof, where 
the shares of the partners in the assets of the firm are  in question, 
it is held that declarations that had been made by the deceased part- 
ner against his interest are competent evidence for the defendanrs, 
but otherwise as to his declarations in his own favor made in  the 
absence of the surviving partner. dhirl.. 

4. Pmrt~zership-DtssoI~~tion-Dzvis~on of Assets-Surtiving Partner-Bvi- 
dencs-Book Efitraes.-Three pilrtners were in business, and one of 
them was bought out, and the controversy arises as  to whether one of 
the remaining members bocrgbt on: the retiring member in  his own 
rlght or for the benefit of the remaining firm, one of whom has since 
died. In  an action by the surviving partner against the  representative^ 
of the deceased one, it is competent, upon the question stated, for the 
plnrntiff to show that the deceased partner was the manager of ',he 
firm, had possession of i t s  books, and that i t  nowhere therein appeared 
by entry that the deceased had any interest in the firm's assets where 
entries of this charactw had hean made. dbid. 
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PEIDES~T~IANS. See Railroads. 

PENALTY BOND. See Appeal and Error, 46. 

PENSLl'Y STATUTES. See Constitutional Law, 2 ; Intoxicating Liquors, 
2, 3. 

PETITION TO) EEVIEW. Bee Appeal and Error, 34. 

PLEADINGS. See Courts. 
I. Pleadimgs-Assumptiow, of Rislcs-lusues-Trials-Courts.-In order for 

a defendant to avail itself of the defense of assumption of risk, i t  
must, under our practice, be specially pleaded in the answer, and an 
issue should be tendered thereon unless i t  is submitted by the court 
on its own motion. Lloyd v. R. R., 24. 

2. Aot ioe laad ings -A~~ewdrnen t s -New Cause of Action-L6bedBoy- . cot&-Appeal and Error.-A new and distincat cause of action is not 
allowable by amendrnrnt to the complaint, and where thr original 
complaint alleges a cause of action for libel, it may not be amended so 
as  to maintain an action for damages arising from an alleged boycott 
by the defendant; for if the amendment be for the purpose alone of 
showing malice, it was unnecessary, and if relied on as  a cause of 
action i t  was not permissiblr by amendment. Rupreww Oowncil v. 
Grand Lodge, 221 

3. Actions-Misjo6Wler - Withdra"waZ of Party - Q08ts - Amen,dments- 
Court's Discretiow.--Where there has been a misjoinder of parties a s  
well a s  causes of action, i t  is within the discretion of the trial judge 
a t  any time before verdict or adverse decision to permit the with- 
drawal of one of the parties, leaving the action to proceed singly as  to 
the other, and to allow a proper amendment of the pleadings as to the 
remaining cause, where the defendant has asked for no affirmative 
relief and his defense cannot be prejudiced (Revisal, sec. 507) ; but 
the defendant is entitled to recover his cost against the party retiring 
from the case. (Tam,pbell v. Power no., 488. 

4 Beverable Contract-Bpe&f?c Property-Destruotion~Pfeadings-Cou??- 
terclaim-Possessiov6-TriaLs-R?~rden. of Proof.-The principle upon 
which a party to a contract with reference to specific property may be 
relieved from his obligation thereunder when the property has arci- 
dentally been destroyed, is in recognition of the general rule that busi- 
ness contracts a re  imperative in their nature, and where the other 
party to the contract insists that he has been wrbnged by the  failure 
of performance, the position should be made available by counter- 
claim in the former's action to recover for services actually rmdered, 
and where the property destroyed was in the possession of the 
plaintiff a t  the time, the burden is on him to show that  he  v a s  in  the 
exercise of proper care. Bteamboat Go. v Transportation Co., 582. 

5, Bills and Notes-Due O o u r s ~ P r e s u m p t ~ o n s - P r a u d - P l e a d w r -  
den of Proof-RtaCubes.-To rebut the presumption that every holder 
of a negotiable instrument, acquired before maturity, is one in due 
course, i t  is necessary for the defendant in  an action thereon to allege 
fraud, and when properly pleaded, the burden is upon the  plaintiff to 
show the bona fides of the transaction (Revisal, secs. 2208, 2201) ; but 
in this ease i t  is held that fraud has ibeen insufficiently pleaded, the 
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allegation being that  the maker was induced to sign through the 
representations or promises of another and for accommodation, with- 
out in any manner connecting the plaintiff, who acquired for  value 
and before maturity, with the transactions alleged. Bar176 v. Sea- 
groves, 608. 

POSSESSION. See Intoxicating Liquors, 13 ; Limitations of Actions. 

POWER O F  COURT. See Courts. 

PREJUDICE. See Appeal and Error. 

PREMEDITATION. See Homicide. 

PRESUMPTIONS. Spe Trials, 10, 11 ; Appeal and Error ; Husband and Wife ; 
Homicide, 1.5, 16, 27 ; Intoxicating Liquors, 12 ; Criminal Law, 15 ; Limita- 
tions of ,4ctions. 

PRINCIPAL AND AGENT. See Eanks and Ballking, 3 ; Reformation ; Orimi- 
nal Law, 13: Schools; Vendor and Purchaser, 5. 
1. Principal and Bgent-Limited Autho-rity--Inquiry-KnowledgeRatifi- 

oation.-Where a special agent acts beyond his authority a s  such or a 
general agent acts beyond his ostensible powers, or there is a limitation 
put thereon of which the person dealing with him is put upon inquiry 
which would reasonably lead to knowledge that his powers were 
limited and that he was not authorized to act in the contemplated 
capacity as  representing his principal, the principal would not be 
bound unless he afterwards ratified the transaction by knowingly 
receiving and retaining benefits thereunder, or otherwise. Wynn u. 
Grant, 39. 

2. Same-Deeds and Conveyances--Registration-Ga?wellato of Record 
-Innocent Purchaser.-One dealing with a trustee in a deed of trust 
to secure borrowed money is fixed with notice of the terms expressed 
in the registered deed. and when i t  appears therein that  one of the 
iiotes it  secures has not reached maturity, the cestui gue trust is not 
bound 'by any transaction made in his behalf by the trustee as  his 
agent by which he agrees to take before maturity less than the amount 
specified in the note for its satisfaction and the cancellation of the 
deed of record; and his failure to produce the note when requested is 
evidence of his want of authority to thus act, sufficient to put the one 
dealing with him upon inquiry from which knowledge will be imputed. 
Hence, when under such circumstances a purchaser of lands has the 
trust deed thus canceled of record he is not an innocent purchaser for 
value without notice of the mortgagee's right, and the latter is not 
bound by the act of the trustee when he has not knowingly received a 
benefit therefrom, or has not otherwise ratified it. Ibid. 

3. Principal and Agent-Ratification-Knowledge.-In order to bind a prin- 
cipal to the unauthorized acts of his agent by ratification, the act of 
ratification by the principal must have been done with knowledge of 
the material facts. Ibid. 

4. Same-Repudiation i n  Part.-Where the principal has received no bene- 
fits from the unauthorized acts of his agent except those that he was 
otherwise entitled to receive, his retaining these benefits does not 
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PRISCIPAL AKD AGEST-Continz~ed. 

alone amount to an act of ratification: and it is further held, under 
the circumstances of this case. that the doczrine forbidding the prin- 
cipal to ratify the acts of his agent to the extent of the benefits he 
has received, and repudiate it as to its disadvantages, has no applica- 
tion. Ibid. 

PRINCIPAL AXD SURETY. See Reformation. 

PROBABLE CAUSE. See Attachment, 2. 5.  

PROBATE. See Deeds and Conreyances 

PROCESS. 
1. Pi~ocess-Prrsow7 Sercirf-Cow t ' s  Jtc, isdietio)i.-An action of debt 1s 

one personal to the debtor. and requires that personal service be made 
on the defendant within the territorial jurisdicrion of the court issuing 
the process, or that he has in some recognized manner, by his acts or 
conduct. acknowledged the jurisdiction of the court so a s  to become 
bonnd by its jndgment, where the defend~nt  has no property in the 
jurisdiction invoked. Joh?zso.il v. Whilden. 104. 

2.  Xanle-Proceedings i n  Rem-Levy-Void Jz~dgments.-Where personal 
ierrice cannot be obtained npon a debtor in an action npon a money 
tlemand. TT-ho has property within the jurisdiction of the court, which 
i\ sbught to he subjected to the payment of the debt, the proceedings 
m e  quasi in rem against the property subject to execution and levy; 
and n~here  the interest of the debtor in the property sought to be 
attached is incapable of levy ~ n d  sale under execution. and the 
defendant hab not personally been served Kith process or  recognized 
the jurihdiction of the court, the judgment rendered against him in 
the proceeding ib a nullity. Revisal, sees. 767, 784. Ibid. 

3 Sam-2'1 lists uud Trustees--Propel t y  Subject to Le?;u.-A certain land 
comlm~y obtained a decree against it.: agent. who had-bought certain 
lands with the company's monex and had taken title in himself, that 
lie bc dcclared a trustee fol his company for the said landb, sell the 
w n c  and distribute the proceeds xnong tlie sha~eholders of the com- 
pany. Thereafter a creditor of the land conlpany obtained a jurlg- 
ment for services rendered b j  publicntion of summons ln attachment 
against the lands, and under a judgment obtained by default sold the 
lands under execution and became tlie purchaser a t  the sale. The 
clefendant land company being beyond the jurisdiction of the court, 
had not been served ~ i t h  personal process, nor had i t  in any manner 
recognized the juricdiction of the court. Xeld, the interest of the 
defendant in the lands n-ai: incapable of l e r j  and sale under the exe- 
cation, and the jndgment rendered againut it was a nullity. Ibid.  

PROCESSIOSING 
Pi.ocescloniizg-Trials-Isszies o j  Fact-Jc~dgilacltt-Direction to Sumeyor. 

-111 this proceeding for proce&oning land- the cynestions ini-olved arc  
i iwes  of fact found b r  the jury under correct instruction of the court 
a. to the l a ~ v  thereon: and the jndgment rendered according to the 
verdict, and directing the surveyor to Inn and mnrk the line thui: 
irwertained, is held no error. Busfii~ T. .l.lcColl~t~?i, 220. 
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PROSECUTIOS BOND See Appeal ctnd Error, 45. 

RROXIMATE CAUSE. See Negligence. 

PUBLIC OIF'FICER. See Officers. 

PUBLICATION. See Tax Deeds 

&UESTIOxS FOR COURT See Trials. 

QCESTIONS FOE J U R Y  See Trials 

QUESTIOSS O F  LAW. See Removal of Causes. 

R'ACE. See Schools, 2. 

RACES, SEGREGATION. See Constitut~ondl Ls w, 8. 

RAILROADS. See Statutes, SO. Master and Servant; Easements. 
1. Railroads-Right of W a v  - Yecessaru  Xuperstructures - Warehouse- 

Leases t o  Patrolts-Be~iefits-Publzc Duties-The principles of law 
which pernlit a railroad company to judge of the necessity for the 
uze of its right of way for the convenience of the company and in the 
furtherance of its corporate business, extends for like purposes to the 
erection of warehouses or superstructures thereon, ~ n d  it  may permit 
or lease this right to its patrons as  such in consideration of benefits t o  
be received from them in the routing of their freight arising from the 
use of such buildings as  stores and warehouses, when not prejudicial 
to its other patrons or inconsistent with its duties as a public-service 
corporation. Coit v. O ~ r j ~ ~ t b a / ,  136. 

2. Railroads-Xaster and Servant-Triuls-Xcglignzce-Moving Train- 
Contribzctory NegZigenee-Questions for  Jury.--An inexperienced em- 
ployee of a railroad company acted under the peremptory order of the 
defendant's vice principal. whom he was required to obey, in attempt- 
ing to board defendsnt's moving freight train, to go to another station 
to get the company's mail, and was thrown beneath the train to his 
injury. Held,  the verdict of the jury awarding damages was rendered 
under competent evidence, and correct instructions of the court in 
relation to employee's acting within the scope of his duties and to the 
issue of defendant's negligence: and that the issue as to contributory 
negligence could not properly be anskvered in defendaiit's favor as  a 
matter of lam. JIyers o. R. R,, 233 

3. Rullroads-Yegligence-Co~itribt~toru Yegl~qerrcc-BfesCer avd Xervan,f- 
Insuf f ic ient  IPelp-Trials-Evrdotce-Qaiest~01~~~ l o r  J w y  -In this ac- 
tion brought by an employee of the defendant railroad company for 
damages resulting while loading 360-pound rails. 30 feet long, up011 a 
flat car 4% feet from the gro~md, there was e~idence tending to show 
that the injnry occurred while the plaintiff was attempting, under the 
orders of the defendant's vice prineipnl to load one of the rails with 
insufficient help; the plaintiff was or1 the ground 5~1th another man to 
help him lift the rail to such position a i ~ d  in such manner that others 
upon the car could receive and plaee ~t there ; That while lifting a rail 
in this manner, it slipped from the hands of the plaintiff's helper, 
inflicting the injury complained of Held sufficient. upon the question 
of defendant's actionable negligenre in falling to f n r n ~ s h  sufficient 
help. to be submitted to the jury, and plaintiff'\ enuse of action was 
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not barred !by the defense of coutribirtor~ negliptnce as  a matter of 
law, under the evidenet.. Ptqford ? .  R M ,  160 N C.. 93, applied. and 
Bryan v. R. R., 128 h' C., 387, diitinguisked. TiTZett o. R. R.. 515. 

4. Railroads-Crossiizys-S-Iy?7~7s-Etop8-Look and Listen-Keglige?zce- 
Ti rais-Qtbestzons for Jur?j.-Whether ihe failure of a traveler npon 
the h~ghwag in a c o n ~ e g a ~ c e  to fnlly stop before entering npon a rail- 
road track a t  rb crossing m add~tion :o looking and listening. will 
amount to such contributor!: negligence as will bar his recovery for 
injurles comeqnentl~ r~celved there depends npon the facts and cir- 
cnnistailces of each particnlnr caw and is nsiially a qncstion for the 
jury;  and rhe absence of signals, xvarn~nga, or other precautionary 
nieasures usually observed by rnilroad companies at  a g i ~ e n  crossing 
w11ere the injurv has occrrrred 1s always rrleaant. snd must be given 
due weight in determining whether the traveler has exercihed the 
degrw cf care lequ-wY of him for hi> own safety. Nhtpcc td  z'. R. R ,  
539. 

5. Ham0 - Cor pnrcit,oti C'ornmr csrob? - O r d r r P  -111 thi> action to recover 
tlnmagei f o r  h j o r g  ro  his aatomob~le canbed a t  night by a collision 
wrth the train of defendanr railroad ccimpilny a t  a pnblic crossing, 
where there were obstrwtions eanied by bnildingi; coming within a 
5hort distance of the track and vihm t h e  plamtlff knew the crossing 
n a s  dangerous there was eridenw tending to shox that the plaintiff 
.lor+c.n down the =achine ar?d looked a n d  listened before going up011 
the track, and the coilisicrla was caused xitholit signal. light, or other 
wariring, b.y the rrain coming suddenly backward upon him and not 
giving him time to stop his machine: that he mas axyare of a ruling of 
the Corporation Commiss~on rcquirlng the railroad company to stop its 
tlairi before going upon thia ( ~ o w i n g ,  and to send an emploree with a 
light mead  to ~ l p n a l  to rhe engineer when there n a -  no danger to 
thow desiring to cross. and that he mas looking for this man with the 
light. and, not seeing him, he did ~ o t  fully ".op his machine, as statrd. 
h n t  frnille*sb errdecvored to do  so when he became aware of his 
danger Wcld,  it was for the inr) to determine nhethrr  the plaintiff 
m i \ \  guilry of contribntory negligence in not f n l l ~  stopping his machine 
before atrempting t n  eross the defendant's tl:icB. Ib id .  

6. 12cczlroads-Borpo1-atio~? Covm~sston - Ordrrs - Drruycl-ous Cl-o.svngs- 
Pariicclar 8cqnals-Yrgl~qen~f-dn order of the Corporation Coa-  
mission relati\-e to a certain croasing where the plaintiff in this case 
na. injured requirec? tne ralroab company to stop its cars a t  a certain 
tll~tance from the edge of the street "'and saitl ear> and englne shall 
remain standing m t l l  a mar, Ti. sent fornard to see that no one is 
approaching, such man at  right to carr!: a lanterii as a signal. KO 
cars or engirte qhall be moved across the qtreet until signaled to do so 
by the man sent out ahead, etc" WcTd. i t  i* the purpose and intent of 
fhc order t h a t  the man sent ahead a t  night mith the lantern shall 
remain upon the crossing 34th hiq lighted lantern ro afford proper 
narning tnat the ears are appruaehing and to do what is reasonably 
required to prevent a collision. Ibid.  

7. Rtc~iroads-~4nrIrnaZ&-A~egl?ge~tce - Elatwlory Prtsumptioms - Geese- 
Common Law-Trrols-Ru~cle~? op Proof  -No preuvmption of negli- 
gc'nee agninst a railroad company :s ralsed by ihe mere fact of killing 
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fowls, etc., upon its track in the operation of its trains. Revisal, see. 
2645, makes it  prima facie evidence of negligence in respect only to 
"cattle and other live stock," which does not include "geese" or other 
fowl within its terms. Jnmes v.  R. R., 572. 

8. RcFilraads-"Geese"Jzldicia1 ATotice -Negligence - Signals - Trials- 
Evidence-Nonsuit.-From the phlegmatic disposition of geese, the 
blowing of the whistle or ringing of the [bell is not calculated to make 
them run or fly to leave the track. as  turkeys, a nervous fowl, would 
do ; hence. in an action to recover d a m a g ~ s  against a railroad company 
for  the killing of geese upon its track by i ts  train, i t  is not sufficient to 
submit to the jury, upon the question of defendant's negligence, evi- 
dence merely that the geese were killed upon the track by the de- 
fendant's train, and that its employees did not sound the whistle or 
ring the bell of the locomotive. Lewis v. R. R., 163 N. C., 33, cited 
and distinguished. Ibid. 

9. Railroads-Notor Cars-S'ig?lcrZs-Crossi~7gs-NcgZige~~ce-Re of Pru- 
dent Man-Questions for  Jw-?/.-It is required of a railroad company 
that  i t s  rolling equipment, in this case a motor car, traveling upon its 
tracks, shall give such signals while approaching a pusblic crossing as 
will be reasonably sufficient for the  purpose of warning those who in- 
tend to cross of their danger, or such as a man of ordinary prudence 
would in the ~xerc i se  of reasonable care conpider proper under the 
circnmstances of each case. Hill a. R. R., 592. 

10. Same-Ligh ts a t  Nigh t-D ea f Persoms-Look ami Listen-Trials-Evi- 
dence-Proximate Causc-Questiovbs for July.-Where a deaf person 
has been injured while attempting to cross a railroad track a t  night, 

' 
by a motor car of the railroad company traveling thereon, without a 
light, bell, or whistle. and there is evidence that he looked and listened 
before entering upon the track; that the defendant's employees on the 
car shouted to him to warn him of the danger; that  had his hearing 
been normal he would have become aware of the approaching car ;  and 
also conflicting evidence of the speed of the car, and of its having 
been slowed by the defendant's employees as  much as  possible in their 
endeavor to prevent the injury, the issue as  to  the defendant's negli- 
gence i s  properly submitted to the jury m d e r  an instruction that  the 
failure of the defendant to have a light on the car was evidence of 
negligence, which was actionable if i t  proximately caused the injury 
complained of. Edwards v. R. R., 132 N. C., W, cited and distin- 
guished. Ibid. 

11. Railroads-Trials-Lights a t  Tight-Negligence - Co%tributor~l. NegZi- 
genoe-Defmes.-The negligence of the emplo~ees on a train or motor 
car of a railroad company running a t  night without a light, on its 
railroad track, is not such continuing negligence a s  will deprive the 
defendant, in an action for damages for a personal injury, of the 
defense of contributory negligence on the plaintiff's part. The charge 
of the court in  this case is approved. Btanley v. R. R., 120 N. C., 514, 
is  overruled on this point. Ibid. 

12. Railroads-Public Crossings-Signals--Pedestrians Away from Cross- 
ings-Usages-ATegligence - Evidenec - Headlights.-Where a pedes- 
trian is  injured by a railroad train while walking upon i t s  track away 
from a public crossing, evidence is competent tending to show that 

662 



pedestrians habitually used the track a t  this place; and where the 
evidence further tends to show the prnximity of a crossing where 
signals are required to be given by the company, and that if they had 
been given on the occasion complained of the injury would not have 
been inflicted, such evidence is competent on the issue of defendant's 
negligence, relating to the question of whether the defendant was care- 
f u l ] ~  ope]-ating i t s  train and giving the ciignals required. Powers ?;. 
R. R., 699. 

13. Railroads-Headligl~ts-ATegliye~zce Per  Se-Statutes-Criminal Law.- 
Running a locomotive on the main line, a t  night, without a headlight 
is an indictable offense (Laws 1909. ch. 416), and hence negligence per 
se. Ibid. 

14. RniZro~ds-Ilcccdlights-3~egTigence-Pedtstrians-Trespnssers - Trials 
-E%idencc-Questiows for Jury.-It i. negligence for a railroad corn- 
pany to run its traiii on its main line a t  night without a headlight on 
the forward end of the train, and it is responsible in damages for  an 
injurx thereby proximately caused to a pedestrian, whether he a t  the 
time was a licensee or trespasser; and where the eridence tends t o  
show that the plaintiff's intestate was seen walking upon the de- 
fendant's track a t  night, where pedestrians mere accustomed to walk, 
going in a certain direction, and that soon thereafter the defendant's 
train mas seen running there in the same direction, and the intestate 
was found the next morning mutilated on the track in such position as  
to indicate that he had been killed by the defendant's train, i t  is  suffi- 
cient to be submitted to the jury upon the issue a s  to defendant's 
negligence. leaving the defense of contributory negligence available 
to the defendant nnder the surrounding circumstances. Griffin u. 
R. R.. 624. 

RAPE. See Criminal Law, 28. 

RATES. See Commerce, 1, 2,  3, 4. 

REFERENCE. 
1. Referewee, Conrp~clso?y--Eacepfions to  Order-Trial by Jwu-Excep- 

tiows fo Report-Isszces Btatpd-A cornpulsorr reference is proper in 
a controrersy involving conflicting boundaries of lands, but a party 
may preserve his right to a triai by jury by objecting and excepting 
to the order a t  the time it was made; and where he thereafter aptly 
excepts to the findings of the referee, and sets forth the issues upon 
which he desires a jury trial, he mill not be held to have waived his 
rights thereto. Keerl v. Hayes, 553. 

2. Refwenee. Compu1so1-g-Eaceptiorzs-CoZlate?~al Agreer~zents-Substitu- 
tiotz of Rffeee-aicer-Trial  by Jut-y.-Parties to an action which 
ha? been referred under a compulsory order of the court, who except 
to the order, but agree that it  may be signed out of the term and dis- 
trict, do not by such agreement lose their right to a trial by jury;  nor 
do they lose such right by agreeing to the substitution of another 
referee. under the terms of the orjginal order, upon the death of the 
referee therein named. Ibid. 
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1 Refot-matbo??-Jfut~kui $ f~s takc -Eq t t c f~~-Wi" i t f~n  Oowtraft~-Pa~01 Bvi- 
denee.-E~uity will reform a written instrument when such Is neces- 
sary to make i t  express the intention of the contracting parties, which, 
by reason of mutual mistake or the mlstake of the draftsman, ~t fails 
to do, if no Intervening or >uperior equitieq of third persons have 
arisen b j  reason of the mistake this not corning within the rule that 
parol erider-ce will not be recelred to vary the terms of a written 
contract Zrclzer v. 4fcCElure. I40 

2. San~e-Burde?~ of Proof-Trials-Qt~estloas f o r  Jvrg -It is required 
that the proof of the mistake be eledr, strong, and convincing, where 
a written contract is sought to be reformed. the burden of proof being 
on the party seeking the equitable relief, and the question as  to 

the proof meets this requirement is one for t h ~  jnry, and not 
for the court, to decide. Ibld. 

3, Same-Principal and Surety-Pnulopul mad Sqcnt-fi~elem,nify Bond.- 
Where 3 bond of indemnity is given to an agent, instead of to his 
principal, for whom ~t was intended, and liability has arisen under 
its terms and conditions, i t  may be shown that, by rnixtual mistake or 
mistake of the draftsman, the name of the agent was inserted as  the 
obligee, and. npon the proof required, the written instrument may be 
reformed by parol evidence to speak the true intent of the parties. 
Ibid 

1. Same-R~tovJedge Implied-Qmnitim of Proof -In an act1011 invol~ing 
title to lands, the dpfendants were restrained from cutting the timber 
thereon, and it mas agreed between the parties that the  defendants be 
permitted to sell the timber to a third person upon indemnifying the 
plaintiff, with sufficient bond, against loss if he succeeded in his 
action. This bond was accordingly given, except that by mutual mis- 
take the agenc of the plaintiff mas named as  the obligee Neld,  equity 
will reform the bond to make it conform to the actual sgreement 
entered into; and it appearing that the bonding company had notice 
of the pending action and the purpose of the parties to indemnify the 
plaintiff therein against any loss of the character stated, it was some 
evidence of the mistake to be submitted to the jury. Ibid. 

EEGISTRSTION. Bee Trusts and Trustees, 3 ;  Mortgages. 

RELEASE. See Fraud 

RELIGIOUS SOCIETIES. 
1 Constitutional Lalo-Uorporecttons-Muwicipal Corporatiorrs-Taaation- 

flmet~bptior~s-Religiou.8 Gorpo+atao?~s-Busincss Purposes.-A munici- 
pal corporation is  one designed to create within a prescriibed territory 
a local government of the people therein, as  a part of that exercised 
by the State. with certain and defined restrictions, and our State Con- 
ititution. Art. V, see. 5 ,  exempting municipal corporations from taxa- 
tion, does not include within its meaning or inteut a corporation com- 
poied of shareholders whieh in its form and controlling features is a 
h~rsiness enterprise npon which municipal powers have been inci- 
dentally conferred in promotion of its primary purpose; and in this 
ease it is held that the property of the Southern Assembly, chartered 
by specjal legislative act to establish a municipality for the benefit of 
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the Methodist Episcopal Church, for the purposes 6f assemblies, con- 
ventions, public worship, and the like. may not be exempted from 
taxation, under our Constitution, it appearing that the ultimate con- 
trol is  in a body of stoekhoiders and that the management shall be in 
c~ommissioners elected by such stockholders and that certain business 
enterprises may be carried on in frirtheranee of the general scheme. 
8outhern Bssem'bZy v. Palmer. 75. 

2. 5"axatzon-Special Emernptiafis-RepeaI-Statutes, Tnterpretatioffl of- 
Religious Corporations.-The Southern SssembPy was created a mu- 
nicipality for certain church work of the Methodist Episcopal Church 
by chapter 419, Laws 1909, with the primary purpose of engaging in 
certain business enterprises. and seetiox 9 of the act exempted its 
property from taxation in express terms. Be7d. thic: qpecia; exemp- 
tion was repezled by chapter 46, Public Lams 1911, construed in eon- 
nection witla the machinery act of 1911. ch. 50. see. 71 (Davis v. Xalis- 
hury,  161 N. C., cited and applied). The revenue and machinery acts 
of 1913 shonld receive the banw interpretation. db id .  

REMOVAL O F  GAWSES 
1. RrmociaE of Causes-&peal avid Etrrap--Bsceptio?!s-PTra to Jurisdic- 

C z o n  -Where the Superior Court &as ordered a cause removed to the 
Federal coart upon the petition and bonir of a nonresident defendant. 
to which the plaintib excepted and appealed. resdting in a reversal 
of this judgment upon the grui~nd of the ineu%cie:~cy of the petition, 
the defendant may nox enter a plea to the jnrisdiction of the State 
?ourts to  entertain the cause and have the nlatter determined again. 
Lloyd v. B. R., 24. 

2. EcnzovaS of Ca~ses-Pttit~o~~-Fr"azcdq~Em? t Joinder-Alleyaf iom-Juvis- 
dzction-Qzcestions for State Covrts.-The complaint in an action 
against joint tort feasorb determines, npan allegations made in good . faith, whether the action shall be joint or several: and where one of 
the defendants is a nonresfdent of the State and files a petition and 
bond for  the removal of the muse to the Federal court for diversity of 
citizenship, upon the ground o f f r a u d u l e x  joinder of the resident 
defendtint, he should allege sdch facts a s  to raii;e the i swe  of fraucl 
to  be tried in the Federal jurisdiction or the jurisdiction will be 
retained by the State court, which will Cetermine for itself whether 
the allegations of the petitlon are sufficient in Paw to raise the issue 
of fraudulent joinder before slrrrecdering its jurisdiction of the cause. 
I b  id. 

3. Rernovul of Causes-Druerstfy of Citzzenship-Amount Incolsed-Title 
to Lands.-Where a cause is songht to be removed from the State to 
the Federal court for diversit? of citizenship. and it appears from 
the complaint that darnages are  alleged for cutting plaintiff's timber 
in the sum of $2,250. and rhe petition to remove denies pbintiEqs title 
to the lands, valued a t  $300, the title ;a the lands is in eontro~~ersy, 
and the amoants thus involved exceeding $3,000, exclusive of interest 
iind cost, i t  is sufficient for the purposes of removal. Corporatim 
/2ommissioc v. R. R ,  135 S C., 81, cited and distinguisiied. BriwkT~y 
v. Lumber Co , 501 
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REMOVAL O F  CAUSES-Co?~tinued. 
4. Removal of Causes-Corporations, Domestic-Cause of dctiolz-Verne- 

Wrong County-Motiom to Transfer.-A corporation of this State 
should bring its action in the county wherein i t  has its principal place 
of business, and not in  the county wherein the defendant resides; and 
where this has not been done, the defendant's remedy is by motion to 
remove the cause to the proper county. R. R. v. Spencw, 522. 

5. Appeal and Error-Tramfer of Causes-Prin~les  of Lam-The action 
of the trial judge in transferring a cause of action to another county 
will be reviewed on appeal when such action is based solely on a 
proposition of lam. Ibid. 

6. Removal of Causes-Corpo~ations-Charter-Questions of Law-Stat- 
utes-Public Docme~~ts-Place of Citixe%ship-JudiciaL Notice-Ntate 
Courts-Jurisdictioq2.-Where a cause, upon proper petition and bond, 
is sought to be removed iby the defendant from the State to the  Federal 
courts for diversity of citizenship, upon the ground t h a t  the movant is 
a nonresident corporation, the question of citizenship depends upon the 
construction of its charter, and in determining it  the State courts may 
bake judicial notice of pertinent State legislation upon the  subject, 
and reports made by the defendant to the Corporation Commission, 
which are  public documents; and when therefrom i t  appears that the 
defendant is a domestic corporation, the State court will retain juris- 
diction of the cause; and in this cause, upon examining the various 
acts of the Legislature incorporating the Atlantic Coast Line Railroad 
Company, and permitting the consolidation of the Wilmington and 
Weldon Railroad, and in respect to taxing its branch lines, etc., 
reserving jurisdiction in the State courts, i t  is held that  this railroad 
is a domestic corporation as  a matter of law, and is not entitled to the 
removal of the cause on the ground stated. Uox 2;. R. R., 652. 

REPRESENTATIOS. See Insurance. 

RESISTANCE. See Criminal Law, 5. 

RE8 JUDICATA. See Attachment, 3. 

RESTRAINING ORDER. See Injunction, 2, 3. 

RESTlRAINT O F  TRADE. See Partnerships. 

SEC. 
450. Successful defendant on appeal is entitled to judgment on plaintiff's 

prosecution bond. Kennefj 2;. R. R., 566. 

507. Upon misjoinder of parties and causes of action, the trial judge may 
permit withdrawal of party on payment of his costs and allow 
amendment to pleadings. Campbell v. Y o m r  Go., 488. 

590. Writ  of prohibition will not lie from the Supreme Court pending 
appeal in action for divorce, regarding the custody of minor chil- 
dren. Page v. Page, 90. 

.XIS. Writ of prohibition will not lie from the Supreme Court pending 
appeal in action for  divorce, regarding the custody of minor chil- 
dren. Page v. Page, 90. 



INDEX. 

REV1SAL-C'o1ztlwusd. 
SEO. 
605. This section requiring appeal bond has no application to sections 1251, 

4.50; and thereuncler successful defendant on appral may recover 
on plaintiff's prosecution bond. ILtnneu zj. R. R., 566. 

727. I n  action for malicious prosecution judgment may be issued against 
person of defendant w e n  execution against property return un- 
saticfied, and need not be incorporated in the judgment. AUic7zael 
c. Leach, 223. 

1251. Succe.sfnl defendant on appeal is entitled to judgment for costs i n  
trial conrt and against surety on plaintiff's undertaking. K e n w y  
2;. R. R.. 566. 

1267. In an  action ia  the nature of a creditor's bill by material men to 
recover for materials furnished the contractor and used by the 
owner. i t  is discretionary with the trial judge to tax costs against 
trust funds in owner's hands. Eorlcl c. Cotton MilZa, 20. 

1406 (20). Dibcussion of religiou~ qiialifications of witnesses. X. 1;. Pitt, 
268. 

1381. A devise of lands in a will x i t h  limitation over to testator's heirs 
carries a defeasible estate with reference to death of the holder of 
prior estdte, unless contrary intent appear% Bzll-den c. Lipsits, 
523. 

1954. Interest on n~ilicluidatcd damage\ are not recoverable. B o ~ d  v. Cof- 
to11 XiZle. 20. 

1954. In  ahelice of finding of jury, intereit 011 the value of lands taken in 
condemnation proceedings may not be included by the judge in the 
judqment rendered. R. R. 1;. Mfg. Co., 168. 

1954. I11 :il~sc>nc~ of finding of jury. the jndge may not award interest on 
rahw of lands taken in conderunaiion proceedingq. R. R. 2;. XJg. 
Co.. 168. 

2037. When n guest a t  a hotel leaves withoiit notice to proprietor and pax- 
ing his hill. it is a qneition for the jury a s  to whether i t  wac: done 
surreptitionsly to clefeat landlord's lien, charge .or proof of intent 
to defraud being unnecessary. h". 2;. Hill. 298. 
licenye isined fur the qale of intoxirating liquors is void and sale 
rherenncler illegal whel~ not iisiit.cl according to statute. Xmith L.. 
R r p t  ( A Y C'o., 1.57. 

license issued for the sale of intoxicating liquors is void and sale 
therelil~der illegal when not issued accordi~ig to statute. Ew~tth c. 
Expwss Co.. 135. 

license issued for sale of iiltoxicatiilg lirluors is void and sale 
thereiinder illegal when not iqsned according to datnte .  Snzith v. 
Eaprfss Co., 156. 

iq not necessary that requirements of this section be met to consti- 
tute "color of title" in a wife's deed to her husband. Yorzcood I:. 

Tottwz, 648. 

2117. 9 married woman may execute conveyance of land without joinder of 
husband who has abandoned her, and statute is constitutions!. 
Rochelor c. ATorris, 506. 
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2173. Transfer of negotiable note to creditor before rnatbriry for antecedent 

debts eo~lstitutes him a holder. for  value. Ball& c. Xeagrozws, 608. 
2201. To r.ebut presumption that holder. of negotiable note acquired in due 

course, before maturity, f r a i ~ d  milst be alleged. Bank v. Sea- 
groves, 608 

2208. TG rebut presumption that holder of negotiable note acquired in &;le 
course, before matur~ ty  it  is necessary to allege fraud. Bank .a;, 

Seagroues 608 
2354. Discussing religloub quai~fieations of nitness. 6. r. Pift,  268 
2360.. Dlseussing religious qualiffcatrons of witness. S. v. Pitt. 268. 

2575. When consent of owner in taking termit Ylonses in condemnarion 
proceeaings is unnecessary. R. IE s. M f y .  C'o., 168. 

2678. When coilsent of owner ru~riecesbsry in taking tenant houses in ccn- 
tlemnatiorl proceedings. I;' R 5. M f o  Go.. 168. 

2611. A rajlroad comnany is liable la dhrriageh for its negligent failure tc 
stop a t  a flag station to w h i ~ h  n passenger had pnrchased a ticket, 
ta~lsed oy riot taking up t l c k ~ t  in time Elliott 2.. R. R., 481. 

2633. Iienalty fd1 farlure of carrier to deliver shipment of intuxicatlng 
llynors cannot be  recoverea by a druggist not haying a vnlrd 
license S m ~ t h  77. Frpre8s CG 4 %  

2644. The reasor? of the penalty attaehmg by tnis section only when tne  
party recovers the full amount of his claim does no: apply to 
excessive rates, when such have been pal& on misuiforrnation of the  
railroad agent. XuppCy Go e R. A ,  82. 

2645. X c  presamptron of negligence of raiiroac", company in running oTer 
fowls on its track. James  L .  R. IE . ,  573. 

3232. lndictmeni mill mot be qunshed for interest of forenla11 of grand jury, 
when he took no part irr passing npcn it. S. 8. Pztt, 268. 

3271. Homicide committed in perpetratim of, or attempt to perpetrate. a 
robbery, it 1s for tile jury  to  determule whether the person charged 
is g n i l t ~  of murder in first degree, o r  less offense. 8. w. Lane,  334. 

3349. Unnatural mtereonrse between male and male doe; not come mrtnin 
definltior, of sodomy, but is  '% cnme against nature" and punish- 
able, as well as  an attempt to commit it. See. 3269. S. c. Fenml ;  
247. 

3369. An atterngt a t  unuatnral intermirse betwetr maie and male I s  pmjsj?- 

able. 8. v. Penner,  247. 
3432. I t  is riot nec[%sary to  charge an  l r ~ t e n t  to defraud any partlcrrla~ 

person, and when an empicgee o.btains (by false pretenses any thing 
of value for a corporation, which 'is retained h r  the corporation, 
the corporation a116 its empioyee may be made codefendants i n  the 
erimir~al action. R. v. l e e  Go., 3'66. 

3527. A person charged with afi obenst under one statuie may not be con- 
vlcteti under another statute iS u. Gardvx lE ,  309. 

3534. Taking this section witn the Webb-Kmyon law, rhe courts will not 
penalize a cilrrier for refusal to deliver shipment of intovieants in 
violation of our statute. Nunilh u. Eaprc~ss C'ra. 155. 
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35-34 d person charged nit11 an  offei~se u n d ~ r  one s ~ d t u t e  mly  not be coa- 
victed nnder another statute R 7, @aro'z:>cli, 309 

3619 Upon trial for intent to yrod~iee an abort~on, 11 1s con~peteut for 
experts to testify 2 4  to effect of rapsnl? given in producmg mis- 
carriage, further, the woman 1s not an dccompl~ee, and ~t is un- 
necessary for the Stdte fo show tlldt the drrig would have the 
deslred ef€ect Three years serlteriee for offense not objectionable 
as  an unusual or cruel prmrshment R v s h a f t  407 

$620. Upon this trial for r a p  :t was not error for judge to refuse two of 
the issues tendered and io substitute therefor an instruction relat- 
ing to an asbault upon the women by  a male over 18 yearc: of age. 
S. u. L a m e ,  411 

3868. Upon a trial for rape tile judge [nay charge the jury they sl~ould not 
consider the charges of less offense if they found the defendant 
guilty of rapr, ete R t, LowcfJ, 411 

3340, amended by ch 96, 8ec 2, Cdws 1911, does [lot interfere with rights 
and remedies of parties In their persondl dealings. TomCi?~-laon v. 
Morgan, 357 

4086, The statute prohibltlng entry of &lld in white school who has negro 
blood. howerer remote, 1s constltut~onal Joh~?sou u. B o u ~ d  of Bdu- 
ea t iov ,  468 

BIGHT O F  WAY. See Railroads, I ;  Easements. 

ECLES O F  COURT. See Akppe~I and Error. 

SAFE APPLLiNCES. See Master and Servirnt, 2. 

SAFE PLACE '8'0 WORK.  See Master and  Servailt, 7, 8. 

SALES. See Mortgag~s, 2, 3. 

1. Deeds ai?d b'o?~vc~?~n~~ees-l~~~(~~td-T~-icrls-E?:id~~~c~-R~o~~su'it-Principal 
and Aqcvt-h"choo1s -The p la~nt~f f  school trustees having acquired 
certain real estate by deed for permailent school purposes for freedmen 
and children. irrespwtive of mlor, conducted a school thereon, with 
one of their number, their srcrel Ir-y, iu charge, drld when the buildings 
became inadequate €or want of repair, and there being no available 
funds, the secretary applied for a i d  to the Stdte Board of Education 
through its local board of managers, cvds informed that to recelve aid 
for permanent improvements it was necessary for the t ~ t l e  to the 
property to be in the State, mh~cli ultlmntely resulted in a deed from 
the plaintiff' trustees to the defenddnt, the State Board of Education, 
reciting that it was to be held for the purposes of education of the 
colored youths, etc., whereupon this defendant expended $1,000 in 
permanent improvernents Th~rclafter, these b~~i ld ings  becoming again 
inadequate, this defendaut procured about 23 diZres of ether lands, 
erected buiidings thereon a t  a cost of e$.32,000 and there~n  conducted a 
batisfactory uormal school for t h ~  colored race, and proposed to sell 
the lands acquired from the plrj~ntiffr and use the proceeds to help 
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pay for the property thus acquired. This action is brought to  set 
aside the plaintiff's deed and enjoin the sale of the lands, on the 
ground that the plaintiff's secretary had fraudulently represented to 
some of the plaintiff trustees, illiterate men, that the deed was only 
a lease of the lands, etc. There was no evidence that the defendants 
knew of or participated in the fraud, and it  is held that a judgment 
of nonsuit upon the evidence should have been granted, there being no 
sufficient evidence to show that the plaintiff's secretary was acting as  
the defendant's agent in the transaction, but only as  the agent for his 
cotnstees, who executed the  deed. Sc7bouZ TI-ustees e. Boavd of Edu- 
catio?~, 463. 

2. Hchools-Colored Race-Negro Blood-Oonstitutio?%al Law-Our Con- 
stitution, Art. IX,  sec. 2, requiring that the General Assembly pro- 
vide for a "general and uniform system of public schools," etc., and 
that  "the children of the white race and the children of the colored 
race shall be taught in separate public schools, but that there be no 
discrimination i n  favor of or to the prejudice of either race," gives 
authority to the Legislature to  declare what shall be considered a 
"white child" or a "colored child"; and Revisal, sec. 4086, prohibiting 
n child "with negro blood in his veins, however remote the strain," 
from attending a school for the white race is constitutional and valid. 
Art. XIV, sec. 5, of the C'onstitution, relating to marriages between 
the races, has no application. Johnson v. Board of Education, 468. 

SEARCH AND SEIZURE. See Intoxicating Liquors, 18. 

SELF-DEIFENSE. See Criminal Law;  Homicide, 26, 31, 34. 

SERVICE. See Process. 

SHERIFF. See Homicide. 

SIDEWALKS. See Municipal Corporations, 16. 

SIGNALS. See Railroads ; Negligence, 16. 

SINKING FUND. See Municipal Corporations, 2. 

SLANDER. 
Slal~der-Separate Charges-Separate Recouerg - Trials - Ins t ruo t io~ . -  

Where there are several and distinct actionable charges in the com- 
plaint made against the defendant in ail action for slander, and not 
dependent on each other, with evidence tending to support them all, 
i t  is not error for the court; to charge the jury that the plaintiff may 
recover damages should he establish either of the charges. Wat7cilis 
v. Lawson, 216. 

SODO'MY. See Criminal Law, 1. 

SPECIAL VERDICT. See Trials, 35, 38. 

S,PECIFIIC PERFORMANCE. See Equity, 2. 

SPECIFIC PROPE4RTY. See Contracts, 13. 

STATEMENT O F  PRISONER. See Criminal Law, 24. 



STATUTES. See Remoral of Causes ; Constitutional Law, 2 ; Intoxicating 
Liquors. 
1. Muwicipal Corporations-Totc;,zship Bonds-4enerctl di~tlto).itl~ - Limit 

Prescribed.-An act providing for the issuance of township bonds for 
road purposes authorizing an i%nance not to exceed a t  any one time 
an amount equal to 10 per cent of the taxable value of the property 
of the t o ~ ~ n s h i p .  is a general and valid authority for an issuance of 
any anlount of bonds, a t  various times for the purpose. within the 
limit prescribed, which m a r  vary from year to year in accordance 
with the WLlLIe of the taxable property therein. HiqA~ca~) Coivnrisslon 
v. XaZo+ze, 1. 

2. ,lfunieipal Corporntions-Tot.c~~57~ip Bonds - Statutes - Imciadments- 
Atcthority Suspended--I~zterpretatiot% of Statutes. - The Legislature 
passed an act authorizing the issuance by a township of bonds for road 
purposes, and passed an amendment thereto, a t  a cuhsequ~nt session, 
that the former act  should not be effectiT7e until the b o ~ d s  <hall have 
been issued and placed on the market a t  a fixed future date:  Held, 
the power to negotiate the bonds was not suspended b r  the amend- 
ment, which carried with it  the pox-er to sell and deliver, a t  ~vhich 
time the provisions of the former act become? effectire. if the bonds 
have been issued and placed on the market within the time fixed 
therefor. Ihid. 

3. Linritation of Actioms-Wrongful Death--Emecuto?a rind ddministra- 
tors-I?zterpretntio$~ of Statt~tes.-The right of action giren for the 
wrongful death of the intestate is given by statate to hi- adminis- 
trator, and did not exist a t  common law. Heiicc the statute of limita- 
tions does not begin to run against such came of action until the 
death of the intestate. cauqed by the personal injury. has resulted. 
Causey v. R. R., 3.  

4. Contracts-Interest - Interpi-etation of Statutc '~ - Cnlipuiduted Dam- 
ages.--The rule that all moneys due by contrdct except due on penal 
bonds shall bear interest (Revisal, sec. 1954) applies whenever a 
recovery is had for  breach of contract and the an~ount  is ascertained 
from the terms of the contract itself or from evidence relative to the 
inquiry, and due by one party to the contract to another; and i t  does 
not obtain as  a matter of lam m-here the interest fought does not come 
within the provisions of the statute and is by n w j  of nnliqnidated 
damages, and there has been no adequate default 011 the part of the 
debtor in reference to withholding the princilml zum, or a part of it. 
Bo%d G. Cotton &f~lls,  20. 

6. Same-Statutory Licnv-Zfateriul Men-TI usts aud TI-tcstees-"Ready, 
Able, aqld Willingn-Paywaent Irtfo Court-Tendr~. The relationship 
of the owner of a building to material men, etc.. claiming a balance 
due to his contractor after ~ c e i v i n g  from them notice of their liens, 
is not that of debtor and creditor, in the ordinary sense. for he holds 
such balance in the nature of a tmzt to their use; and where the 
material men, etc., hare entered snit in the nature of a creditor's bill 
to recoler, pro rata, the funds so held, the owner is not chargeable 
with interest on the claims or held to the duty of payinq the fnnds 
into court pending the action, unless so ordered, in order to aroid the 
payment of the interest; and the amounts of the respective claims 
necessarily being uncertain, it is bufficient that he has always beell 
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ready, able, and willing to pay them upon their being finally passed 
upon and adjudicated. Ibid. 

6. Costs - Cfo?qrt's Discretion -Interpretation of Statates - Trusts and 
Tr.usiees.-It is  mithin the discretion of the trial court to tax the costs 
accruing upon either of the parties litigant, in an action in the nature 
of a creditor's bill, brought by material men, claiming under the 
statutory lien, the unpaid balance due by the owner of a dwelling, 
etc., to his contractor for its erection (Rev., see. 1267) ; and the action 
of the judge in taxing the trust funds in the owner's hands with the 
cost is commended in this suit. Ibid. 

7. Federal Entplo~ers'  Liability Act-Damages-Co?rtriButow Negligence 
-Trials-Issues.-Damages for a personal injury inflicted on the 
employee by the master under the Federal Employers' Liability Act 
are  considered upon the issue of damages alone. rendering unnecessary 
a separate issue as to contribntory negligence and the amount to be 
consequently deducted; and the refusal of the trial court to submit 
such an issue to the jury was proper. Lloud ?; IZ. R., 24. 

5. LIIaster a ~ d  Remmt t -F~d~raZ EnzapZoyc?-.s' Lta bi l~ty Act-Trials -In- 
strztetcons-Isst~es-Damages.-TIThere an action for damages for a 
personal injury is brought under the Federal Emplosers' Liability 
Act. n hich does not bar the plaintiff's right to recover if he has been 
guilt) of contribntory negligence. but permits it to be considered only 
in diminution of damages, an instruction upon the question of con- 
tributory negligence should be eddres-cd to the issue of damages, o r  
it will not be considered. Ibid. 

9 Xaster and Servant-Federal En~l~loijers' Liabtlit?~ &-Inters tate  Cont- 
me?-ce.-Where an injury is receired by an englneer u f  a railroad com- 
pany while examining his engine prepare tory to taking an interstate 
train upon its usual run, an action for damages for the injury alleged 
thus negligently to have been inflicted comeb within the meaning of 
the Federal Employers' Liability Act '  for i t  is not required that the 
engine be coupled with a train actually employeiI a t  the time in carry- 
ing interstate commerce. Ibid. 

10. Ifaster and Servant -Federal Employers' Liabrlrt!, Act - Railroads- 
Lessor Roads-Interstate Colr?nzcrce-Lrab12itij of Lessor Roads.-In 
this case it  is held that the North Carolina Railroad Company, having 
leased i ts  roadway to the Southern Railway Company necessarily in 
contemplation of its lessee road engaging in interstate commerce, and 
providing the neceqsarg spur or lateral tracks for the purpose, i s  
liable for an i n j u r ~  negligently inflicted by the lessee company on i ts  
employee, under the E'ederal Employers' Liability Bct, while he was 
engaged in its interstate commerce, and the lessor road is a proper 
party to the action. Ibid. 

11 Judgtnents-Interest-Inte7,pretation of Statutes-TrbaZs-Instructiom 
-Evidence.-Interest is not allowed on a judgment rendered in the 
Superior Court for damages awarded by the jury to the owner for 
taking his lands in colldemnation (Revisal. see. 1964) ; for while the 
jury may award interest ia their ~ e r d i c t ,  the owner may not complain 
when such has not been clone. in the absence of a special request for 
instructions with relation to it, and the absence of eridence tending to 
show he is entitled to it. IZ. R. v. Sffg. Co., 165. 



12. Railroads-Condenznati.on-Dwellings-Te?za+zt Houses - Interpretation 
of Statutes.-A railroad proceeded to condemn the lands of a cotton 
mill corporation, and upon the easement to be acquired there were 
several tenant houses belonging to the defendant. The defendant 
resisted the plaintiff's right of condemnation xpon the ground that  the 
statute, Revisal. 2675, expressly requires the consent of the owner to 
the taking of his "dwelling-house. yard, liitchen," etc.: Held, the sec- 
tion referred to is  an exceptioll to section 2578, giving such pnblic- 
service corporation the right to condemn lands, and does not apply to 
tenant honqes, but only to the dwelling of the owner of the lands, 
which is preserved to him for sentimental reasons: and which could 
not exist where snch owner is a corporation renting the dwelling to its 
tenants. Ibid. 

13. Courts-Ezpression of Opinion-Inferumes front Evide?rce-SVitnesses- 
Pa i lwe  to Eicag9zine-Iiztr7rpretatio~~ of Statutes. Revisal, see. 535, 
forbids the trial judge to express an opinion on the facts involved in 
the case, a t  any time, within the hearing of the jury, and this extends 
to any inference of fact arising from the evidence; and in a criminal 

'prosecution for the sale of intoxicating liquors contrary to our statute, 
where the one to whom the alleged sale mas made has been arrested by 
the State for the purpose of having his testimony, and he is  not intro- 
duced as  a witness, the prisoner's attorney has a right to comment 
upon this fact to the jury, as a farorable inference to be drawn by 
them in favor of his client, and an instruction by the court to dis- 
regard this argument is an expression of opiniol~ forbidden by statute. 
S. ?j. Harris, 243. 

14. Criminal Law-Sodomy-Crime Against Nature-.4ttempt-Interprets- 
tioa of Statutes.-While the unnatural intercourse between male and 
male in the manner described in this case does not come within the 
definition of sodomy, it is forbidden by our statute, R e ~ i s a l ,  sec. 3349, 
as a "crime against nature." and is an indictable offense; and an 
attempt to  commit i t  is punishable under Revisal. sec. 3269. S. 1;. 
Penner, 247. 

15. Landlord's Licfl-Guests-Szcrl.eptitious Departure-Trials - Quest io~s 
for Jury.-When there is eridence that one having received accommo- 
dation a t  a hotel left with his baggage without notice to the proprietor 
and without h a ~ i n g  paid his hotel bill, i t  is sufficient for conviction, 
under ch. 816, L a m  1907; Pell's Rev., 3434a ; i t  being for the jury to 
determine whether he surreptitiously removed the baggage to defeat 
the landlord's lien (Rev., 2037), the statute not requiring proof o r  
charge of intent to defraud in such instances. 8. v. Hill, 298. 

16. Cities and Towtts-Ordinances-Segregation of Races-Statutes-Inter- 
pretat2on.-Legislative authority given to a town to pass any ordinance 
for the good order, good government, or general welfare of the city, 
provided i t  does not contravene the lams and Co~~stitution of the State, 
does not contemplate the passage of an ordinnnce prohibiting the 
ownership of land in certain locatioiis and district% by white or colored 
people, in accordance with whether the majority of the landowners in 
that district are  white or colored people. such being in contravention, 
of the general policy of the State and questionable as to its validity 
imder the Federal Constitution. 4. 2;. Dan-nrll, 300. 
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17. Intomicating Liql~ors-Critni~ztrl Law-Indictment-Offense Citnrged- 
Interpretation of Statutes.-Where the prisoner is  charged ~vi th  an 
act made an offense by one statute, he may not be tried and convicted 
for another act made an offense under a different statute; and where 
the offense charged is  an unlan-ful sale of wl l i ske~  made to a person 
named, the prisoner may not be convicted under Revisal, see. 3534, 
relating to purchases from an illicit dealer; nor under Revisal, see. 
3527, relating to soliciting orders: nor under the Federal Penal Code. 
S. ?;. Ca?-dzrfll. 309. 

18. frin~incd Lcl~-Mi1171'cipal ~ o ~ ~ ~ ~ o r u t I ' o ? ? ~ - D i s o r d e r ~ ~  Conduct-C1~rsi~~y 
-Ordinci?zees-Stcctntes.-Disorder17 conduct is a minor offeiise, not 
lrnomn to the commoli law, and a person so offending is not indictable 
except under a statute or authoritatir-e ordinance of a municipality; 
and where a person is indicted, under the provisions of an ordinance. 
for cursing on the streets of a town, loud enough to be heard by those 
passing by and in a disorderly manner, a conviction may not be sus- 
tained when it is shown that the cursing was only heard by the 
policeman making the arrest, though there were others standing near, 
and was done in a low tone of voice which conld not have disturbed 
any one: and a motion for a nonsuit upon the evidence was properly 
sustained. Ch. 73, Laws 1913. S. z. Voore, 371. 

19. C r ~ r n ~ n a l  La?<-Abortion-Trials-E;?;ide?zce-Harnzle Error-Interpre- 
tutiow of Statutes.-Upon trial of a defendant for unlawfully. etc., 
aclministering a certain "nosions drug" to a pregnant woman with the 
intent to produce a miscarriage, against the proviGons of Revisal. 
secs. 3615 and 3619. testimony as  to sexual intercourse is immaterial. 
and its adniiwion harmless error. S. 6. Shaft. 407. 

20. Crrimiwd Latc - A hortion-Cspert Evide?ice-Effect of Drug-Trzals- 
E7iidence-I?zte~pretatio?b of Statutes.-Where the defendant is being 
tried for an intent ta  produce an abortion upon a pregnant woman. 
contrary to Revisal, secs. 3618 and 3619, and there is evidence that a 
cap*i~le given contained a certain drng. it  is competent for experts to 
tectifr a% to the effect of such in producing a miscarriage. Ibid 

21. Crimiiir17 La ic-A ccompl~ce-Trinls-Ez;~de?zce-Abortion-Interpr~tatio?~ 
of Statute\.-While the judge shonld caution the jnry as to the >?,eight 
to be gireli the teqtimony of an accon~plice to the crime npon ~vhich 
the defendant i i  being tried, a conriction may be had upon the 
~ulsupported testimonr of the accomplice; but it is held that the 
victim of the defendant in the latter's effort to produce a miscarriage 
upon her. contrdrr to Revisal, secs. 3618 and 3619, i q  not an accom- 
plice in the crime, in a legal sense. whether -he consenter1 thereto or 
not. Ihid 

22. Cr-imznal Luic-.4hor.tiol?-llltcizl-Intcrpielatio?7 of Bfafutcs. It is the 
intent ~ ~ i t l i  which a noxious drug is adminiatered. and the purpoqe to 
produce an abortion, that iz. made indictable under our statutes, Re- 
1-isaI, secs. 3618 and 3619; and it is not necessary for  the State to 
.how that administering the drug named wonld hnre had the desired 
effect. Ibid. 

23. Criminal Law-Eripe-Ti ials-I~tstr?~ctaons-Elildence-Statutes.-Upon 
a trial for rape. the prisoner's counsel requested the judge to charge 
the jury that there were fil-e verdicts which  the^ conld retnrn: ( 1 )  
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STATUTES-Cot1 t i m e d .  
Rape: ( 2 )  Assault with intent to conimit rape; ( 3 )  Assault with a 
deadly weapon; (4)  Simple assault. and (5)  Not guilty. The prisoner 
admittedly was 22 years of age, and there was no evidence of an 
assault a i t h  a deadly weapon. Bcld .  it  as not error for the judge 
to refuse to charge upoil the third and fourth propositions, and to 
substitute therefor an instruction relating to an aqianlt by a man or 
boy orer 18 years of age. upon a (Revisal, sec. 3620) ; and 
Further held, the evidence in this casex was more than snfficieilt to 
sustain a conriction of the capital offense. S. 2;. Lance. 411. 

24. Carricvs o f  Passengel 8-Plaq Stat~ons-E'nilule to Stop-Tickets-Yegli- 
gence-Interpretatiolz of Stcrtutes.--h passenger on a railway train is 
entitled, as  a matter of right, to have the train stop a t  a st,~tion to 
which he has purchased his ticket: and where his destination is a 
flag station a t  which the train fails to stop. attributable to the neglect 
of the conductor in failing to take up the prlssenger's ticket in time, 
the railroad company ib answerable for the con+qnent damages. 
Revisal, sec. 2611. EZ2iott 2;. I?. R.. 483. 

25. C o ? t ? - f - E s o  of Opiniolz-Ct-edihiZit1j o f  TT7itIress-I1lterp?.etation 
o f  Rtrrt~tfes.-There a material aitnesb for a party to an action has 
been asked a question which was withdrawn upon objection, and to 
hib answer to the next question asked him adds the testimony called 
for in the question asked and withclrawn. it is reversible error for the 
judge to tell the jury that the objectionable part of the answer mas 
stricken out, and to add, "This witness is too smart," for the added 
portion of the instruction is an expression of opinion by the judge 
upon the credibility of the n-itnew, and is forbidden by statnte. 
Chunce G. Ice Co., 495. 

26. WilTs-Estates-Contingent Limitations-Dcat7~ o f  Devisee-D~reot Bene- 
ficiaries-Interpretation, o f  Statutes.-*% del-ise of lands to E. in fee. 
"prorided he has a child or children; but if he has no child. then to 
hiin for life." with limitation ooer to th9 testator's heirs a t  law, 
carries to the derisee a fee-simple estate, defeasible upon hi- death 
without having had a child, the contingent event by which the estate 
is determined referring to the death of the devisee and holder of the 
prior estate unless a contrary intent clearly appears from the will 
itself (Rerisal, see. 1.581) ; and upon his death and nonhappening of 
the contingency named. the inheritance passe< direct1~- from the 
testator to the ultimate devisees. Hence. when the holder of the prior 
estate has acquired the interests therein of the childrn of the testator 
then living, he cannot convey a good title to the land: for prior to his 
death some of these heirs may have died leaving children. who, in 
that erent, n~oulcl take directly from the testator a;: his heirs a t  lam-. 
Burden 9. Lipsita, 523. 

27. Partne?-ship-Sz~vlji1:ing Partner-DissoT?ctio?t-Trarzs~~ctio?~~. etc , witlr 
Dcceased-Ir~le~-j~retatio% of Staitctes.-Where the aciion inrolves the 
question of division of partnership assets b e t ~ e e n  the surviving part- 
ner and the heirs a t  law of the deceased one. and it  is pertinent to 
the inquiry whether the snr7-iving partner had bought out the in- 
terebt of a third member of the firm and was entitled to  his share 
thereof, testimony of a conversation between the surviving partner 
and thi.: third person, still living, tending to shorn such transaction, 
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etc., is not a transaction, etc., with a deceased person prohibited by 
Revisal, see. 1631, and is competent. Bra9ztlefj v. Marshhourrb, 527. 

28. Partnership-Dissolutio.lr-Ditiisio?~ of Assets-Szcrvitiing Partner-Dee- 
laration o f  Deceased.-In an action by the survil-ing partner of a firm 
against the heirs a t  law of a deceased member thereof, where the 
shares of the partners in the assets of the firm are in question, i t  is  
held that declarations that had been made by the deceased partner 
against his interest are competent evidence for the defendants, but 
otherwise as to his declarations in his own favor made in the absence 
of the surviving partner. Ibid.  

29. Fertilizers -Damage to Crop - Arbitrary Anzount - Interpretatiorb of 
Statutes.-Rev., see. 3949, amended by ch. 96, see. 2, Laws 19;11, 
appearing in Pell's Supplement, p. 239, was enacted as  a police regu- 
lation to compel manufacturers of fertilizers to keep their goods to 
the reputed grade, and its provisions do not and were not intended to 
interfere n-ith the rights and remedies of parties as  stipulated and 
provided for in their personal dealings, so as  to fix the damages a t  an 
arbitrary amount where the quality of the fertilizer is not as repre- 
sented, and a recovery is permitted. Tomlinson ti. Xorgan, 557. 

30. Appeal and Error-DeTendant's Appeal--Appellee's Costs-Costs-Prose- 
cuti0.n Bond-Interpretation o f  Statutes.-Where the defendant to an 
action has appealed from an adverse judgment rendered in the 
Superior Court, resulting in a reversal thereof in the Supreme Court, 
he is, upon motion made in the Supreme Court. under Revisal, see. 
1251, entitled to a judgment for his costs on appeal againit the sureties 
on plaintiff's undertaking given in the lo&-er court fc r  the prosecution 
of the action; for under the language of this section and section 450 
this undertaking or prosecution bond is required of the plaintiff to 
secure all costs, whether in the Superior or Supreme Court; and 
Revisal, sec. 606, requiring the appellant to gire an undertaking for 
the costs on appeal, cannot apply to such instances. Ke~zney  v. R. R., 
566. 

31. Same-Costs Superior C o u r t P e n a l t l ~  of Bond-.4pplieatio? to Increase. 
-Where the defendant has been successful on his appeal to the 
Suprenle Court, and his judgment for costs against the sureties on the 
prosecution bond of the plaintiff results in making insecure the costs 
in the Superior Court, the remedy is by application to increase the 
penalty of the bond. Ibid. 

32. Railroads-HeadligI~ts-Negligence Per Se-Statutes-Crinzinal Law.- 
Running a locomotive on the main line, a t  night, ~ i t h o u t  a headlight 
is an indictable offense (Laws 1909, ch. 446), and hence negligence 
per se. Powers v. R. R., 599. 

33. Bills  and Notes-Antecedent Debt-Ezidence - Trials -Instructions- 
Courts-Ezpressio.rz of Opinion-Statutes.-TVhere a negotiable note 
held by a debtor bank has  been transferred before maturity to its 
creditor bank, and there is  evidence that  a t  the time the former owed 
to the latter a larger sum o f  money than the amount of the note, and 
that the note was transferred as  an extinguishment of the debt pro 
tanto,  and in an action upon this note, i t  is introduced in evidence 
showing an indorsement on the bacli, made by the plaintiff, "For col- 
lection account," it  is for the jury to find, under the conflicting evi- 
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STATUTEIS-Continued. 
dence, whether the plaintiff received the note in part payment of the 
debt or for collection only, and a n  instruction by the judge that  there 
is no evidence that the plaintiff paid valne, and that  i t  was its duty 
to appear and explain the transaction, is an expression of opinion 
forbidden by the statute. Bank v. Seagroues, 608. 

34. Bills m d  Notes-Due Course-Presumptiof ls-Frau(GP1eadings 
den of Proof-Statutes.-To rebut the presumption that  every holder 
of a negotiable instrument, acquired before maturity, is one in  due 
course, it is necessary for  the defendant in an action thereon to allege 
fraud, and when properly pleaded, the burden is upon the  plaintiff to 
show the bona fides of the transaction (Revisal, secs. 2208, 2201) ; but 
in this case it  is held that  f raud has been insufficiently pleaded, the 
allegation being that the maker was induced to sign through the 
representations or promises of another and for  accommodation, with- 
out in any manner connecting the plaintiff, who acquired for value 
and before maturity, with the transactions alleged. Ibid. 

35. Cities and Toms-Claims for Damages-Statutory Notice-Eeasomble 
0pportzmity.-A charter requirement that notice to a city must be 
given within ninety days after the occurrence of an injury for which 
it  is claimed that the city is  responsible through its negligence, is a 
valid one, and failure to give this notice will bar  a plaintiff's right of 
recovery, unless i t  is shown by him that it  was impossible, on account 
of his incapacity, with the ordinary means a t  his hands, to give such 
notice i11 the time required. Hartsell v. Asheville, 633. 

36. Same-Trials-Evidence-Questions for Jury.--The reason of a charter 
requirement that  notice be given within ninety days of a claim of 
damages arising from its negligence is that  within that time oppor- 
tunity will reasonably be afforded the claimant to give such notice; 
and in this case, there being evidence tending to show that the plaintiff 
was in a hospital for  eight weeks, absolutely helpless, and practically 
so for three months, and longer, i t  is held that the question should be 
submitted to the jury for their finding as to whether or not the 
plaintiff had been afforded a reasonable opportunity to give the notice 
in the time required. Ibid. 

SU,BSORIPTIONS TO STOCK. See Municipal Corporations, 11. 

SUPERIOR COURTS. See Courts. 

SUPERSTRUCTURE. See Railroads, 1. 

SUPREME COURT. See Courts. 

SURVEYOR. See Processioning. 

TAXATIOX. See Municipal Corporations. 
1. Constitutional Law-Corporations-MunioipaZ Corporations - Tarnation. 

-Exem,ptions-Religious Corporatiorzs-Bus.lness Purposes.-A muni- 
cipal corporation is  .one designed to create within a prescribed terri- 
tory a local government of the people therein, as  a part of that  exer- 
cised by the State, with certain and defined restrictions, and our 
State Constitution, Art. V, sec. 5, exempting municipal corporations 
from taxation, does not include within its meaning or intent a corpo- 

677 



INDEX. 

ration composed of shareholders which in its form and controlling 
features is  a lbusiness enterprise upon which municipal powers have 
beeu incidentally conferred in promotion of its primary purpose; and 
in this case i t  is held that the property of the Southern Assembly, 
chartered by special legislative act to establish a niunicipality for the 
benefit of the Methodist Episcopal Church, for the purposes of assem- 
blies, conventions. public n-orship, and the like, may not be exempted 
from taxation, under our Constitution, i t  appearing that the ultimate 
control is in a body of stockholders and that the management shall 
be in commissioners elected by such stockholders, and that certain 
business enterprises may be carried on in furtherance of the general 
scheme. Southern dssenibly w. Pa7flz~r, 75. 

2. Tamntio~z-Special Exemptions-Repeal-Statutes, Interpretatbol~ of- 
Religious (701-pwations.-The Southern Assembly was created a mu- 
nicipality for certain church work of the Xethodist Episcopal Church 
by chapter 419. La~vs  1909. ~ ~ i t h  the primary purpose of engaging in 
certain business enterprises, and section 9 of the act exempted its 
property from taxatiou in express terms. Held, thic: special exemp- 
tion was repealed by chapter 46, Public Laws 1911. construed in con- 
ileetion with the machinery act of 1911, ch. 50, see. 71 (Davis 2;. Ralis- 
bul-u, 161 N. C., cited and applied). The revenue and machinery acts 
of 1913 should receive the same interpretation. Ibid. 

TAX DEEDS. See Deeds and Conveyances, 8. 16, 17. 18 ;  Equity, 3. 

Tam Deeds-AYatutoj-y Rey.ccire+~zents-_Votice-P2~blicntioa.e require- 
ments of the statute relating to the sale of lands for taxes must be 
strictly complied with to gi~-e a good title to the purchaser; and i t  
appearing in this case that the purchaser had not notified the trustee 
holding the legal title, and there being nothing to show that the 
publication was made either on the dates or for the nunlber of times 
required by the statute, i t  is held that the tax deed is void and carries 
no title to the purchaser. Joh~rson w. Wltilden, 104. 

TECI-INICAL WORDS. See Remora1 of Causes, 4, 5. 

TELEGRAPHS. 
Telegraphs-Llfental Bngzcish-Other States-Lem Loci Contrmtus.-In an 

action against a telegraph company to recover damages for mental 
anguish alone for its negligent failure to transmit to and deliver a 
telegram in another State, and under the laws of that State a 
recovery for mental anguish may not be had unless accompanied with 
injury to the person or property, and it  appears that the negligence 
complained of occurred wholly in such other State, the lams of that 
State control, and a recorery will accordingly be denied by our courts. 
ITornthaZ v. Telegraph Go., 602. 

TENANT FOR LIFE. See Estates. 

TENDER. See Liens, 1. 

TERMS. See Courts, 7. 

THREATS. See Homicide. 
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TIMBER. See Estates. 

TRANSFER O F  CmAUSES. See Removal of Causes. 4, 5. 

TRESPASSER. See Railroads. 

TRIALS. See Injunction ; Appeal and Error ; Homicide, 11, 12 ; Witnesses ; 
Evidence. 
1. Negligerzce-Master amd det-uant-Release-Trials-CitlmmstaintiaZ Ed- 

dence-Praud-Eviderzce-Questions fov Jury.--In this action brought 
by a n  administrator to recover damages of a railroad company for 
the wrongful death of an employee, there was evidence tending to 
show that the defendant obtained a release from the intestate for all 
damages arising from the injury, which eventually resulted in his 
death, for an inadequate consideration, when he was in pain and 
suffering from the result of the injury, but desired to keep his situ- 
ation in  the defendant's service; that  the defendant's claim agent, 
who procured the release, made conflicting statements, a s  a witness 
in defendant's behalf, as  t o  the time and place it  was executed, and as  
to whether the intestate had sent for him; that the payment made t o  
tbe intestate was only intended to cover the time he had lost from 
his employment, which it  did not do, and not physical or mental pain 
or suffering caused by the injury; that  the agent of defendant was 
the only one with the intestate when the release was obtained: Held, 
the evidence, though circumstantial in i ts  character, mas sufficien.t to 
sustain a finding of the jury in plaintiff's favor, upon the issue a s  to 
the fraud of the defendant's agent in procuring the release set up  a s  
a defense. Causey v. R. R., 5.  

2. Master and Xervarbt - Federal Ji:mployers' Liability Act - Trials - In- 
structions-Issues-Damages.-Where a n  action for damages for a 
personal injury is brought under the Federal Employers' Liability 
Act, which does not bar the plaintiff's right to  recover if he  has been 
guilty of contributory negligence, but permits i t  to be considered only 
in diminution of damages, an instruction upon the question of con- 
triibutory negligence should be addressed to the issue of damages, or 
it  will not be considered. Lloyd v. R. R., 25. 

3. Master and Berqvant--Bafe AppZimes-Duty of Mastel-lnspeotim- 
Negligence-Trials-Burden of Proof.-The plaintiff, an engineer on 
defendant's railroad, was injured while inspecting his locomotive or 
in operating a defective lever thereon, while making the inspection, 
and in his  action to recover damages for personal injuries inflicted 
on him, a charge by the court to the jury is held correct which requires 
the plaintiff to show by the preponderance of the evidence that the 
defendant knew of the defect, or should have known thereof by 
exercising a reasonable inspection thereof. Ibid. 

4. Appeal and Error  - Trials -Instructions - Verdict, Directing - Pro- 
cedure-Rules of Court.-It is not required that  an exception to the 
direction of a verdict by the court upon the evidence should conform 
to the  particulars of Rules 19 and 34 of the Supreme Court regulating 
appeals, for i t  is analogous to instances of nonsuit, which require that  
the court examine into the pertinent evidence in the record. Wynn 
v. Grant, 39. 
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TRIALS-Continued. 

5. Insurance, Life-Mate?-ial Representations-Trials-Questions for Jurg 
-Questions for  Court.-In his application for a policy of life insur- 
ance the deceased represented he had not been under the care of a 
physician within two years ; that he was a t  that time in good health; 
and there x a s  evidence tending to show that both these answers 
were false, and that  the insured had, within that period, and up to 
the time of his application, been suffering from a serious ailment, 
attended with nervous derangement and indigestion, the result of his 
own evil habits and self-ahuse. and which, increabing in intensity, 
resulted in his suicide: Eel& it was for the jury to determine, upon 
the evidence, whether the representations were false in the manner 
stated; and if so, the policy would be avoided as a matter of lam, 
without reference to a fraudulent intent of the insured in making 
them. ScAas v. Insurance Co., 55. 

6 Deeds and Gon~eya?~ces-Color of Title-Sonstbit-Limitation. of Ac- 
tiows.-Defendant's possession under color is insufficient to ripen his 
title to lands, where it is shown that plaintiffs' predecessor in title 
brought suit for the lands before the defendant had been in posses- 
sion seven years, which action was nomuited and another action was 
again instituted by the plaintiffs within a year. Hopkins v. Crisp, 97. 

7. Jz~dgnqents-Collateral Attnck-Sonsuit-Independent Action - Xotion 
in tllc Cause.-A judgment may not be set aside for irregularities in 
an independent action, the proper procedure being in the original 
cause; and where the original action has been nonsnited, and another 
action has been bronght upon the same sub.ject-matter, between the 
same parties in interest, a defendant may not introduce evidence 
tending to show that he had not authoriz~d an answer to be filed for 
him, to  repel the bar of the statute of limitation<. lahen the complaint 
therein was against all of the defendants who ostensibly had ansmer'ed 
and proceeded r i t h  the trial of the canqe to judgment, which appears 
to he regular on its face. Ibid 

S. Bills clnd Xotcs-Fraud and Deceit-Innocent Ptb?.chaser-Trials-Bur- 
den of Proof.-Where it  is proved or admitted that a negotiable note 
sued on has been obtained from the maker by fraud, or deceit, the 
transferee, the plaintiff in the action. must show by the preponder- 
ance of the evidence that he was a bo?la fide purchaser or derived his 
title from such purchaser, and it is insufficient that he a c ~ u i r e d  the 
note for value. before maturity. Ban76 v. Drug Go.. 99. 

9, Sanze-In~peaching Evrdence.--The burden of proof being on the plain- 
tiff, in his action to recover on a negotiable note. to s h o ~  that he was 
a bona fide purchaser for value, where i t  is shown that the note was 
procured from the maker by fraud or deceit, i t  is not required that 
the defendant negatively prore that the plaintiff was not such pur- 
chaser, and the plaintiff's testimony is subject to attack and to be 
discredited on cross-examination. Ibid. 

10. Trials-Banking-Nonsuit-Due Course of ,VIail-Presunzptio.ils-Eui- 
dence Conflicting-Qt~estions for Jury.-Where the evidence discloses 
that a letter containing a check on a bank would have been received 
by the bank in due course of the mail and of its business on a certain 
day, a t  which time there were sufficient funds of the maker on 
deposit with the bank to meet it, and the plaintiff, suing the bank for 
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TRIALIS-Continued. 
the amount of the check, introduced a part of the defendant's answer 
in which it  was alleged that the defendant "found the check in its 
mail" two days later, upon a motion to nonsuit, taking the evidence 
in the light most favorable to  the plaintiff, the first date will be taken 
a s  the one on which the defendant received the check, the implied 
allegation of a later date in  the answer which was introduced by 
plaintiff, not being conclusive upon him, but making a conflict in testi- 
mony which is for  the jury to settle. Trust CO. v. Bank, 112. 

11. Trials-Evidence-MaiU9zg Let ter-Presuntp tio%s.-Evidence that a let- 
ter has been properly posted prima facie establishes the fact that  it  
was received by the addressee in the usual course of the mails. Ibid. 

12. Municipal Corpovations-Cities and Toms-Ordinances - Violation- 
Tvials - Negligence - Proximate C a s e  - Instructiolzs.-The plaintiff 
sued the defendant for damages to his automobile, alleging that  the  
defendant %-as negligently running his own automobile a t  the time on 
the left-hand side of a city street, forbidden by an ordinance, and thus 
caused a collision, resulting in the damages claimed in his  action. 
There was conflicting evidende a s  to whether the plaintiff was on the 
wrong side of the street and caused the collision by turning his auto- 
mobile as  the defendant turned to the left side of the street to avoid 
the collision, when imminent, and whether the consequent damages 
resulted from the plaintiff's negligence. The ordinance made i t  lawful 
to cross over to the left-hand side of the street for certain purposes, 
and it  i s  held for reversible error that the court charged the jury 
that the defendant was negligent if, a t  the time of the collision, he 
was on the left-hand side of the street, as such withdrew from the 
consideration of the jury that  the defendant had a right under the 
provisions of the ordinance to drive on the left-hand side of the 
street for lawful purposes. and also the question of proximate cause. 
Ledbetter u. Erbglish, 125. 

13. Appeal and Error-Trials-Evidence PrejuLFicial-Frat~d.-In an actton 
brought by individuals against a lumber corporation to recover dam- 
ages for fraudulent representations as  to  the quantity and quality of 
timber owned by the defendant and purchased by the plaintiffs in 
certain localities, it is  reversible error on the defendant's appeal for  
the court to admit evidence of a separate and different transaction 
whereby the plaintiffs had mortgaged their homes to the defendant, 
and had lost them under foreclosure of the mortgage; for such evi- 
dence could only be used for the purpose of unduly influencing the 
jury against the defendant in  determining the issues of fraud, and 
would likely have that  result. Jones v. Pullen, 115 N. C., 465, and 
that  line of cases, cited and distinguished. Shepherd v. L w b e r  Co., 
130. 

14. Refomation-Mutual Mistake-Burden of Proof - Trials - Questions 
fol- Jury.-It is required that the proof of the mistake be clear, 
strong, and convincing, where a written contract is sought to be 
reformed, the burden of proof being on bhe party seeking the equit- 
able relief, and the question as  to whether the proof meets this re- 
quirement is one for  the jury, and not for the court, to decide. 
Archer Q. McClure, 140. 
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15. Bame-Principal and Surety-Principal and Agent-Indemnitg Bond.- 
Where a bond of indemnity is given to an agent, illstead of to his 
principal, for whom it was intended, and liability has arisen under 
its terms and conditions, i t  may be shown that, by mutual mistake or 
mistake of the draftsman, the name of the agent was inserted a s  rthe 
obligee, and, upon the proof required, the written instrument may be 
reformed by parol evidence to speak the true intent of the parties. 
Ibid. 

16. Same-Knotcledge Implied-Quantzcm of Proof.-In an action involv- 
ing title to lands, the defendants were restrained from cutting the 
timber thereon, and i t  was agreed between the parties that the 
defendants be permitted to sell the timber to a third person upon 
indemnifying the plaintiff, with sufficient bond, against loss if he 
succeeded in his action. This bond was accordingly given, except 
that by mutual mistake the agent of the plaintiff vc-as named as the 
obligee. Held, equity will reform the bond to make it  conform to the 
actual agreement entered into; and it appearing that the bonding 
company had notice of the pending action and the purpose of the 
parties to indemnify the plaintiff therein againqt any loss of the 
character stated, it  was some evidence of the mistake to be submitted 
to the jury. Ibid. 

17. Deeds and Contieynnces-Reverse Calls--Location of Points-Calls in 
Decd-Acrenge-Distance-T~a?"ia~~~e-T~~iaZs-Evide.nce. - \T7here the 
disputed title to lands depends upon the location thereof contained in 
the descriptioii of a prior grant, which is represented upon the map 
filed as  a parallelogram with the northern boundary as a river, the 
first call lbeing definite and fixed, the second call being to a stake 
upon the river. which by actual surrey is found to deflect sharply 
nortllward between the first and second calls of the grant, without 
giving the distance between them, but giving the distance between 
the other calls to a stake, i t  is correct that the call? be reversed by 
the surveyor for the ascertainment of the second call. and then 
follow course and distance given in grant :  and it  is held that this 
manner of ascertaining the boundaries of the land granted is not 
affected by the number of acres therein specified, or that the distance 
between the third and the last call does not conform to that given 
on the map. Gunter v. Mfg. Go., 161. 

IS. Grants-Plats-T~aria?tce-T?liaEs-Evidm?ce.-A plat of the land at- 
tached to the original grant is not conclusive, and cannot control the 
words of the grant ;  and in connection with other testimony, i t  is  
competent as evidence that the location by an original survey was 
different from that actually ascertained by running the calls of the 
grant. Ibid. 

19. Railroads-Condemnation-Right of Way--Cotton M~l l s  - Speoulative 
Damages-Empert Evidence-Trials.-Where a corporation is the 
owner of lands being colldemned for  a right of way by a railroad 
company, upon which it has tenant houses rented to  its employees, 
and which a re  situated on a tract of land upon which defendant 
operateb a cotton mill, the defendant is not entitled to recover dam- 
ages of a speculative character, i. e., such as  possible inconvenience 
caused to its employee> by the noise or smoke from the plaintiff's 



trains, or the inconvenience or danger to the operatives in going to 
or from work; or danger to their children caused by the operation of 
the railroad near their dwellings; or any possible increase in  the 
cost of operating the plant oaused by the running of the plaintiff's 
trains, etc.; and as  the damages recoverable a re  those apparent to 
the ordinary observation of persons acquainted with the value of 
lands i n  that locality, the matter is not' such as  wonld call for "expert 
opinion" of those who have special knowledge of cotton mills generally 
and of operating conditions generally affecting their value. R. R. v. 
Mfg. Co., 168. 

21. Judgments-Interest-Interpretation of Statzctes-Trials-Instructions 
-Evidence.-Interest is not allowed on a judgment rendered in the 
Superior Court for damages awarded by the jury to the owner for  
taking his lands in condemnation (Revisal, see. 1954) ; for while the 
jury may award interest in their verdict, the owner may not com- 
plain wphen such has not been done, i n  the absence of a special request 
for instructions with relation to  it ,  and the absence of evidence tend- 
ing to show he is entitled to it. Ibid. 

22. Pleadings-Ad&ssiofns-TriaZs-Proof.-In an action to recover land 
the defendant cannot avail himself of the objection that there is no 
evidence of possession of the land by him when the complaint alleges 
possession by 'the defendant, and this allegation is not denied in the 
answer. Spruce Co. v. Hunnbutt,  202. 

23. SZander-Separate Charges-Separate Recovery-Trials - Instructions. 
-Where there a re  several and distinct actionable charges in the 
complaint made against the defendant in an action for slander, and 
not dependent on each other, with evidence tending to support them 
all, i t  is not error for the court to charge the jury that the plaintiff 
may recover damages should he establish either of the charges. Wat- 
k i m  u. Lawsofn, 216. 

24. Master and Berwant-Trials-Gravel Pit-Supports-Negligence - Evi- 
dence-Nonsuit.-T,he plaintiff's intestate, an employee of the defend- 
ant, was a t  work i n  the latter's gravel pit, under the supervision of 
their manager and with the manager's linowledge of the fact. The 
manager caused a bank of dirt which acted a s  a brace a t  the  base of 
the gravel embanliment to  be removed without providing any support 
to take its place, and the gravel consequently rolled down upon the 
intestate and killed him. I n  an action by the intestate's adminis- 
trator to recover damages for  his death, alleged ,to have negligently 
been caused by the defendant, i t  is held that this was evidence of 
negligence, and the defendant's motion a s  of nonsuit was properly 
denied. Neville u. BonsaZ, 218. 

25. Master and Servant-Dangeroas EmpZovment-Assumption of Risbs- 
Master's Negligence-Nonswit.-Whatever is  necessary for the servant 
to do in the course of his employment i s  incidental thereto and a part 
thereof, and the servant assumes the risk of the dangerous character 
of his duties when the employment is a dangerous one; but where an 
injury is directly caused t o  the servant by a negligent act of the 
master o r  another employee in a superior capacity, in connection with 
the work, the master is responsible. Ibid. 



INDEX. 

26. Processioning-Trials-Issues of E"act-Jtl.dgmmt-Directiom to Nur- 
veyor.-In this proceeding for processioning lands the questions in- 
volved a re  issues of fact found !by the jury under correct instruction 
of bhe court as  to the law thereon; and the  judgment rendered 
according to the verdict, and directing the surveyor to run and mark 
the line thus ascertained, is held no error. Austin v. McCollum, 220. 

27. Malicious Prosecuti+TriaZs-flvideme-Nonsuit-n an action for  
damages for  malicious prosecution, where it is admitted that the 
defendant procured a warrant for the arrest of the plaintiff upon the 
charge of embezzlement, that the plaintiff was acquitted, and bhere 
was evidence of the want of probable cause, as  well as  malice on the 
part of the defendant in thus acting, a judgment a s  of nonsuit upon 
the evidence will be denied. Michael v. Leach, 223. 

28. Malicious Prosecution-Execution. Against Person-Trials-Nonsuit.- 
Where an action for damages for malicious prosecution alleges "an 
injury to the person or character" of the plaintiff, and upon bhe evi- 
dence the jury have answered the issues in the plaintiff's favor, a 
judgment is not held for error that  execution issue against defendant's 
property, and if returned unsatisfied in whole or in part. then, upon 
motion of plaintiff, execution issue against the person of defendant, 
for the statute, Revisal, 727, gives the plaintiff this right of execution 
against the person of the defendant without incorporating i t  in the 
judgment. Ibid. 

29. Trials-Negligence-Nonsuit.-In this action to recover damages of the 
defendant i t  appears that plaintiff, 5 or 6 years old, was injured while 
a t  play wfth other children, jumping from a heavy iron tank lying on 
defendant's yard. Held, the judgment of nonsuit entered in the lower 
court will not be disturbed, it  appearing that an injury of this 
character could not have been reasonably anticipated, so f a r  as  the 
record discloses. Wilson v. Lumber Go., 226. 

30. Appeal and Error-Nonsuit-Trials-Euideme-Fragmejttary Appeal.- 
An appeal from a judgment of nonsuit taken upon the ruling of the 
trial court upon admissibility of evidence not determinative of the 
controversy will not be considered. Tester v. Mfg. Go., 151 N. C., 602, 
cited as  controlling. White u. Harris, 227. 

31. Railroads-Master and gemant-Trials-Negligence-.GVoeing Traifl- 
Contributory Negligence-Quest60rzs for Jury.--An inexperienced em- 
ployee of a railroad company acted under the peremptory order of 
the defendant's vice principal, whom he  was required to obey, in  
attempting to board defendant's moving freight train, to go to an- 
ohher station to get the company's mail, and was thrown beneath the 
train to his injury. Held, the verdict of the jury awarding damages 
was rendered under competent evidence, and correct instructions of 
the court in relation to employee's acting within the scope of his 
duties and to t h e  issue of defendant's negligence; and that the issue 
as  to contributory negligence could not properly be answered in 
defendant's favor a s  a matter of law. Myers v. R. R., 233. 

32. Equity-Comtracts-Specific Performance-Trials-Euideme -Balance 
Due Judgmmts.-In an action for specific performance of a contract 
to convey land. the  sufficiency of the writing being admitted, with 



INDEX. 

TRIALS-Con tinued. 
evidence tending to show tche full compliance on the part of the 
plaintiff, and to the contrary, that full amount of payment had not 
been made thereunder, a judgment of nonsuit is improperly allowed; 
and should on the new trial i t  be ascertained that defendant's con- 
tention is  t rue  in  this case, the decree should direct a conveyance upon 
the payment by the plaintiff of the balance ascertained to be due. 
Hooper v. Daoies, 236. 

33. Intoxicating Liquors-Sale-Evidence - Trials - Questions for  Jury.- 
On trial fo r  the sale of whiskey in violation of our statute there was 
testimony by witnesses in behalf of the State: by one, that as  he 
was watching through a crack in a wall upon the opposite side of the 
street, he  saw the defendant give another a bottle of whiskey, and 
thought something passed between them, )but did not know what i t  
was;  that "this was no more than a step" within the open door of a 
stable; by another, that he saw the defendant receive "some money" 
from the one to  whom he had given the whiskey. The evidence 
further tended to show that  the receipt of the whiskey and the passing 
of the money were a t  different times, between 2 and 5 o'clock of the 
same afternoon. Held, sufficient for conviction. 8. v. Harris, 243. 

34. Courts-Expressioa of OpinioniInferences from Evidence-Witnesses 
-Failure to Exmine-Interpretation of Ktututes. Revisal, see. 535, 
forbids the trial judge to express an opinion on the facts involved in 
the case, a t  any time, within the hearing of the jury, and this extends 
to any inference of fact arising from the evidence ; and in a criminal 
prosecution for the sale of intoxicating liquors contrary to our 
statute, where the one to whom the alleged sale was made has been 
arrested by the State for the purpose of having his testimony, and he 
i s  not introduced a s  a witness, the prisoner's attorney has  a right t o  
comment upon this fact to the jury, as  a favorable inference to be 
drawn by them in favor of his client, and an instruction by the court 
to disregard this argument is a.n expression of opinion forbidden by 
statute. IMd. 

35. Verdicts, SpeciadInferences-Trials-Questions for Juru-Appeal and 
Error.-It is for the jury t o  draw inferences from the facts found or  
agreed upon, and not for the courts; and a special verdict is defective 
which contains merely a recital of evidence of a circumstantial na- 
ture, and on appeal therefrom a new trial will be ordered. S. v. 
Fenner, 248. 

36. Euideme-Expression. of Opinion-Inferences-Questims for Jury-Ar- 
gurnent of CounsedAppeal m d  Error.-It is for the jury to  draw 
reasonable inferences from the evidence, and counsel may argue to 
them the inferences to be drawn; and while the court may instruct 
the jury that there is no direct evidence of the conclusion argued, it 
is reversible error to charge them to pay no attention to the argu- 
ment, as  such is a n  expression of opinion forbidden by statute, and 
deprives the client of the benefit of his attorney's services therein. 
8. v. Lee, 250. 

37. Criminal Lam-Evidence-Irbferenm-Malice.-Upon this trial for  high- 
way robbery alleged to have been committed at  the point of a pistol 
as  the prosecutor was on his way to church in a country community, 
a t  a place comparatively thickly settled, evidence that the defendant 
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did not have a pistol; that  shortly after the time of the offense 
charged the prisoner went into the meeting and afterwards left with 
a young woman, to whom he was engaged, living in the same neigh- 
borhood with the prosecutor, and whom the prosecutor knew, was, 
under the further circumstances of the case, sufficient upon which to 
base the inference and argument that the prosecutor had been influ- 
enced through jealousy and malice in swearing out the indictnient. 
Ibid. 

Trials-Special Verdict-Inferences of Fact-Questions fo r  Jury.-A 
special verdict which refers to  the decision of the judge any fact o r  
inference of fact necessary to the determination of the issue is ih- 
sufficient in law, and will be set  aside. 8. v. All@&, 265. 

CrhvLnal L a w i r r e s t  Without Warrant-Resista~oe-Necessary Fome 
-Questions for Jury.-One who is  being arrested by the prosecutor, 
without a warrant, has a right to  resist and use all the force which, 
in the judgment' of a jury, was necessary to free himself, on the facts 
a s  they reasonably appeared to him ak the time. Ibid. 

Same-Evidencelnfwencm of Fact.-In this case the prisoner was 
arrested for violating the prohibition law by the prosecutor without a 
warrant, while driving i n  a buggy on the highway, and found with 
from 3 to 5 gallons of intoxicating liquor in  his possession. Later the 
prosecutor held the defendant's pistol in his right hand, and leaned 
over i n  the buggy to move the bottles or prevent the loss of them, and 
while in this position the prisoner cut him several times with a knife, 
a violent struggle ensued, in  which the prosecutor was twice cut, 
which resulted in the prisoner's submission to be bound and haken to 
jail, wherein he was incarcerated without either warrant or mittid-. 
Held, i t  was for  the jury to determine whether the prisoner cut the 
prosecutor in a n  effort to  free himself; and whether it  was necessary 
for  such purpose is an inference of fact, likewise for their determina- 
tion. Ibid. 

41. Criminal Law-Larceny from. Employer-ConfZdence-Trials-Eddencle. 
-Upon a trial for larceny from an employer, evidence of whether o r  
not the prisoner was trusted by the employer is  incompetent'. X. v. 
Pitt ,  268. 

42. Criminal LauiInsIruations-"Reasonable Doubt" - Definition. - No 
particular formula is  required of the judge in defining to the jury 
what is "reasonable doubt" in a criminal action ; and his stating i t  to  
be "the same kind of reasonable doubt that an honest man meets up  
with in  human life" is held to be no error in this case. Ibid. 

Irztoxicating Uquors-Trials-Evide~ce-Declarations - Questions for  
Jurf/.-Held in this case, charging an unlawful sale of intoxicating 
liquor under ch. 44, Public Laws 1913, see. 1, testimony that the 
defendant did not have any business is competent upon the question a s  
to whether he was a druggist, e~tc. ; and as  to whether his declarations 
that he had sold intoxicants were made in jest was properly for the 
determination of the jury. S. v. Moore, 284. 

44. Landlord's Lien-Guests-Xt~rreptitious Departure-Trials - Questions 
fo r  Jury.-When there is evidence tha t  one having received accommo- 
dation a t  a hotel left with his baggage without notice to the pro- 
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prietor and without having paid his hotel bill, i t  is sufficient for 
conviction, under ch. 816, Lanrs 1907; Pell's Rev., 3434a; i t  being for 
the jury to determine whether he surreptitiously removed the baggage 
to defeat the landlord's lien (Rer., 2037), the statute not requiring 
proof or charge of intent to defraud in snch instances. 8. v. Hill, 298. 

45. Eomicide-Dying Declaratio~s-Trials-Ecidence.-Where the prisoner 
shot the deceased, causing death the following day, and there is evi- 
dence that the deceased was informed by his attending physician that  
he could not recover from the wound, and that  he was aware of its 
fatal nature, his declarations a r e  competent evidence against the 
prisoner upon trial for the homicide. 8. v. Shouse, 306. 

46. Homicide-Deadly Weapoqz-Trials-Presumptions-Evidence -Appeal 
and Error-Hamless Error.-Upon the trial for murder, the law 
presumes malice from the killing with a pistol shot, and it  is for the 
prisoner to show that the shooting was done under such circum- 
stances as  would justify the act or render i t  manslaughter; and where 
the jury has returned, in such case, a verdict of murder in the second 
degree, errors committed in admitting evidence of previous threats 
upon the question of premeditation and deliberation necessary for 
conviction of murder in the first degree are  rendered harmless. Ibid. 

47. H~rnicide-TriaZs-~Wt~?~der in First Degree-Instructions-Appeal and 
Error-Bar-rnless Error.-The trial judge having explained to the 
jury the principles of l a ~ v  applicalble upon the evidence in a trial for 
homicide, a portion of the charge, that  if the prisoner killed the 
deceased with premeditation and deliberation, as  theretofore ex- 
plained to them, and this is shown beyond a reasonable doubt, the 
prisoner n-ould be guilty of murder in the first degree, is not held for 
error. 8. v. XcClure, 321. 

48. Trials-Instrzbctions-Evide~1ce-Ha?-+nless Error.-Where in the trial 
of an action evidence has been erroneously admitted and afterwards 
withdrawn by the court from the jury with an instruction to them 
that they mu& disregard it, this Court will presume that  the jury 
hare o b e ~ e d  the instruction of the court, and that the error has been 
cured. 8. v. Lane, 333. 

49. Trials-Euidence Admitted-31otion to Witkdrau-0bjeclio.n~-Appeal 
and Error.-When evidence has been admitted upon the trial of an 
action without objection from the appellant. his subsequent motion to 
strike it  out is  addressed to the discretion of the judge, and there is 
no appeal from his ruling thereon. Ibid. 

50. Trials-Attorney and Client--Argument-Irrelevant Matter-Courts.- 
While counsel in their argument to the jury are usually permitted 
much latitude, they should confine themselves to relevant matters, 
and on a trial for murder it was not error for the court to stop the 
prisoner's counsel, when he mas introducing irrelevant matters into 
his argument calculated to divert the minds of the jurors from the 
true issue and to prejudice the other side. Ibid. 

51. HorniciCe-Jfurder-Trials - Confessions - Evidence.- The verdict of 
the jury convicting the prisoner of murder in  the first degree was well 
supported by the evidence, under correct instructions from the court, 
and the prisoner's voluntary confession to a fellow prisoner, while in 
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the jail with him, that  he had committed the crime deliberately and 
premeditatedly, is held to be competent evidence against him to prove 
his guilt as  found by the jury. Ibid. 

T1-ials--Courts-"Reason(~ble Doubt" - Wouls and Phrases - Instruc- 
tions-Evidence.-T'he trial judge is not restricted to any particular 
formula in defining "reasonable doubt" to the jury upon a trial for 
homicide, and his charge in regard to the nature of the circumstantial 
evidence in this case and how the jury should consider i t  is held to be 
free from any error of which the prisoner can complain. Ibid. 

Homicide-Assault-Trcals-Imtructions-Burden of Proof-Questions 
fo r  Jury.--Upon a trial for  murder wherein i t  appears that the 
prisoner killed the deceased with a deadly weapon while lthe latter 
was making an assault upon him unarmed, but that the deceased was 
of greatly superior strength and a dangerous character, matter in  
justification may be shown by the prisoner, both from his own and 
t h e  State's evidence, that,  under the circumstances, he killed his 
assailant with reasonable apprehension that it  was necessary to do so 
either to save his own life or to keep himself from great bodily harm, 
though ordinarily the use of a deadly weapon would not be required, 
the question a s  to the degree of force the prisoner could use in his 
self-defense, and how the evidence should be considered, being for the 
jury under correct instructions from the court, the burden of proof 
being on the prisoner to show matters in mitigation to reduce the 
offense from murder in the second degree. 8. v. Gaddu, 341. 

Trials-Withdrawir~g Juror-Court's Diswetion-Appeal and Error- 
Btatutes.-Upon the trial of misdemeanors and felonies less than 
capital, i t  is within the discretion of the trial judge to withdraw a 
juror and make a mistrial when to him the ends of justice seem to 
require; and in the absence of abuse of the exercise of this discretion 
therein, no appeal will l ie; nor is this position affected by the provi- 
sions of eh. 73, Public Laws 19113, passed doubtless to enable a de- 
fendant to present the question of his innocence or guilt upon the 
State's evidence, etc., as  a matter of law, with the right of appeal 
only from final judgment of guilt. Sernble, if the statute affected the 
discretion of the trial judge, exception duly noted should be taken to 
his action and presented on appeal from final judgment or by cer- 
tiorari. N. v. Aadxews, 349. 

Criminal Law-Larceny-Trials-Evidence.-Evidence is sufficient to 
sustain a verdict of guilty of larceny which tends to show that the 
defendant borrowed some money from A., was present in the room and 
saw A. take the money from his trnnk, endeavored to borrow money 
from others about that  time ; went to see A. when he and all his family 
were absent except a little girl about the yard;  was seen in A.'s room 
alone, and left upon the arrival of the wife of A . ;  had before then 
only small balance in one bank, not exceeding $50 a t  any time; and 
that  thereafter, and soon after A.'s money was missing from the 
trunk, deposited $50 in another bank, in which he had not previously 
deposited, and two days later made therein another deposit of $200. 
8. v. Wellman, 354. 

Homicide-Defense of Home-Justification-Tri(c.18-Evidence - Decla- 
rations.-The principle that  a man may, under certain circumstances, 
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have the right to kill another in defense of his home, does not apply 
where i t  i s  shown that the prisoner, if he was not the aggressor, 
fought willingly and fiercely, and inflicted the wound when the de- 
ceased, who had been visiting his home in a friendly way, was retreat- 
ing, and declaring he had no intention of hurting any one, and the 
prisoner's life or limb not being in jeopardy, and the declarations of 
the prisoner made immediately preceding the homicide and while com- 
mitting i t  a r e  competent a s  evidence against him. 8. u. Robertson, 
356. 

57. Homicide-Dead& Weapo+JfaZice-Presumptions-BurGea of Proof- 
Appeal and Error-Tr.iaZs-Instructions. - Malice will be presumed 
from the killing of a human being with a deadly weapon, a pistol, 
rendering t h e  offense, nothing else appearing, murder in  the second 
degree a t  least, with the burden of proof on the prisoner to show 
matters of justification, excuse, or mitigation; and where the instmc- 
tions given by the  court thereon a re  correctly but generally stated, 
the failure to  give more full or exact instructions will not be held a s  
error in the absence of special prayers therefor, aptly and a t  the 
proper time requested. Ibid. 

58. Trials-Instructions-Appeal and Brror-Record.-The charge of the 
court must be construed as  a whole, and assignments of error  thereon, 
not supported by the record, will be disregarded on appeal. Ibid. 

59. Intoxicating Liquors-Tria Zs-Evidence-DecZarations - Conversations. 
-Upon a trial of the defendants, husband and wife, for  the unlawful 
sale of intoxicating liquors, a witness for the State testified that he 
was a private detective, and went with one M. to the home of the 
defendants, with evidence tending to show that he purchased whiskey 
from the wife in the presence of her husband, and, representing him- 
self as  a whiskey salesman, obtained orders from each of the de- 
fendants. Held, testimony of this witness, that' in being introduced 
to the defendant by &I. the latter said the witness could take orders 
from them, is not hearsay, but' competent as  a circumstance tending 
to show that  the defendants were engaged i n  the liquor traffic. 8. v. 
geahorn, 373. 

60. Intoxicating Liquors-Husband and Wife-Trials-Instrz~ctions-Pre- 
sumptions-Appeal and Error-Harmless Error.-Upon this trial for 
the unlawful sale of intoxica.ting liquors, there was evidence tending 
to show that  the defendants, husband and wife, kept such liquors for 
sale a t  their home, and that the f m e  defendant made the sale to the 
State's witness, in the presence of her husband, she testifying that  
she ha,. not sold any intoxicants, and making no claim, therefore, 
that she was unlawfully acting under the restraint of her husband. 
Held, the judge erroneously instructed the jury as  to their verdict 
upon their finding as  to whether the wife or husband would be guilty 
upon the evidence of the husband's acquiescence or approval ; but i t  is 
further held a s  harmless error, as  the jury fully understood that her 
conviction rested entirely upon the question of whether she made the 
unlawful sale, and if so, did she act willingly and of her own accord. 
Ibid. 

61. Trials-Instructiofis-Reading from Decisioas - -4ppeaZ and Error- 
Harmless Error-Delays of Trial.-It is not commended that the trial 
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judge while instructing the jury should lengthily read from decisions 
of this Court bearing, though correctly, upon the law relating to the 
controversy a t  issue; but this will not be held for rerersible error. 
S. v. can zero?^, 379. 

62. Pz~blic Officers-Criminal Latc-Honzicide-Arrest-Trials-Burdert of 
Proof-In_structions-Several Notices - P7 esumption of Innocence.- 
Where upon the trial for homicide the defeilse is interposed by the 
defendants that they killed the deceased in the perforn~ance of their 
duties as officers authorized to make an arrest in a manncr justifiable, 
or that they had not shot the deceased, and were not responsible for  
his death, the question of guilt is for the jury to determine, under 
conflicting evidence, in accordance with how they should ascertain 
the facts to be, with the burden on the State of proving the defendants 
guilts beyond a reasonable doubt. S. v. Rogers, 389. 

63. Judge's Charge-Two Xotives Inferable-Jwy.-The defendants are 
not entitled to an instruction that where there sre  two or more mo- 
tives for the crime committed the humanity of the lam will ascribe i t  
to that  which is not criminal. Ibid. 

64. How%icide-Trials-Self-defense--Evidence - I'a8iructions - Appeal and 
Error.-Upon a trial for a homicide there was evidence tending to 
show that the deceased and the prisoner were friendly; that V., a t  
whose home prisoner was living, had several days before the homicide 
given the deceased permission to use his horse and buggy, and that  
during the night the deceased, unlmown to the prisoner, took the 
horse from the pasture to get a prescription filled for a sick member 
of his family; that the prisoner was awakened and told some one had 
stolen the horse, and, arming himself with a gun, went in search of 
the supposed thief; that soon he heard the horse returning, but did 
not recognize deceased, who had shaved off his beard, and called to 
him to stop, but he kept on riding and called out "Quit that !" ''Quit 
that !" etc. ; that prisoner tn-ice fired in the a i r  to cause the rider to 
stop, and the third and fatal shot was fired b e c a ~ ~ s e  prisoner mistook 
a medicine bottle, which the deceased "flourished," for a pistol; and 
prisoner testified that he fired in apprehension for hi? own safety. 
Held, this eaidence mas sufficient to be submitted to the jury upon the 
question of whether the defendant reasonably believed, under the cir- 
cumstances, he was acting in sclf-defense, or to ra re  himself from 
death or great bodily harm:  and an instruction that the jury return a 
rerdict of manslaughter mas rercr-ible error. S. v. Johiison, 392. 

65. Criminal La~-~4bortion-Trials-Evidence - HarmZess Error - Inter- 
pretatiox of Statutes.-Upon the trial of a defendant for unlawfully, 
etc., administering a certain "noxious drug" to a pregnant woman 
with the intent to produce a miscarriage, against the provisions of 
Revisal, sees. 3618 and 3619, testimony as  to sexual intercourse is 
immaterial, and its admission harmless error. S. c. Sl in f t ,  407. 

66. Criminal Laec-Accomplice-TriaZ.9-Evidm~ce - Abortion - Intei-preta- 
tion of Statutes.-While the judge should caution the jury as to the 
weight to be given the testimony of an accomplice to the crime upon 
which the defendant is being tried, a conviction may be had upon the 
unsupported testimony of the accomplice; but it  is held that the vic- 
tim of the defendant in the latter's effort to procure a miscarriage 
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upon her, contrary to Revisal, secs. 3618 and 3619, is not an accom- 
plice in the crime, in a legal sense, whether she consented thereto or 
not. Ibid. 

65. Trials-Insfructions-Ep~cial Rcq11ests-Contentions-Infererzces - Ap- 
peal m d  Error.-It is not error for the trial judge to refuse to give a 
prayer for special instruction which recites the contentions of the 
parties, with favorable inferences to be deduced therefrom, i t  being 
for the attorney to draw such inferences from the evidence intro- 
duced in his argument to the jury; and where the court may have 
omitted to state a correct contention of the party, his attorney should 
bring i t  to the attention of the court a t  the proper time, and the 
party cannot complain when he has not done so. S. 1.. Lanoe, 411. 

68. Criminal Law-Rape - T?%als - I?zstructiom - Evidel~ce - Statutes.- 
Upon a trial for rape, the prisoner's counsel requested the judge to 
charge the jury that there were five verdicts which they could return: 
(1) Rape; (2 )  Assault with intent to commit rape: ( 3 )  Assault with 
a deadly weapon; (4)  Simple assault, and (5) Sot  guilty. The pris- 
oner admitted15 was 22 years of age, and there was no evidence of a n  
assault with a deadlj- weapon. Held, it  n7as not error for the judge 
to refuse to charge upon the third and fourth propositions, and to 
substitute therefor an instruction relating to an assault by a man or 
boy over 18 years of age, upon a woman (Revisal. see. 3620) ; and 
Purlhe?- held, the evidence in this case was more than sufficient to 
sustain a conviction of the capital obense. Ibid. 

69. Crinrinal Lazo-T?-ials-Witnesses-Intel est-Credibility-Inst?.uctio?~s. 
-Cpon this trial for rape, the charge to the jnry as to the weight 
they should give the testimony of the defendant and his relatives, 
that notwithstanding their personal interest, the jury could consider 
the testimony in accordance as the witnesses were found to be cred- 
ible, and if found to be credible, to give it  the same weight as  that  of 
other witnesses, was not reversible error. Ibid. 

50. C?.lnzinal Laz~-Rape-Trials-IIzstrz~ctio~zs -Less Offenses. - Upon a 
trial for rape, etc.,  hen the evidence permits, it is proper for the 
judge to instruct the jury that if they should find the prisoner guilty 
of rape, they need not consider the less offenses charged in the indict- 
ment; but should ther not so find, then to consider the question of 
assault mith intent to commit rape, etc. Rerisa!, see. 3268. Ibid. 

71. Trials-Improper Brgt~me?zts-Co1*.rls-Uorrectio~z-9~1peaZ a?zd EI-ror- 
Presumptions.-Renlarl~s made by a solicitor in the prosecution of a 
case relating to extraneous matters, calculated to ~ ~ n d u l y  prejudice 
the defense, should, in proper cases, be promptly rebuked from the 
bench, mith s ~ ~ c h  instruction as  will remove from the minds of the 
jury the prejudice that may have been caused thereby: and when a 
motion for relief has  been made in the trial court based upon matters 
of this character, set out in an affidavit, upon which the court has  
not stated the facts. or there a re  no such findings appearing in the 
record on appeal, and it  doe5 not appear that he nvas requested to 
state them, it will be presumed that the facts mere found adversely to 
the appellant, or that the prejudice had been properly removed in 
some way by the trial judge. This Court cannot consider the affi- 
d a ~ i t  as findings of fact. 8. 0. Ray, 421. 

691 
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72. Trials-I?tstr&ctio~~s-SeZf-defelrse - Necessity to Kill - Questions for 
Juru.-The charge of the court to the jury should be construed as a 
whole. and upon a trial for homicide. 11-herein the plea of self-defense 
was relied on. it is not reversible error for the court to instruct the 
jury that the prisoner must have billed the deceased to save himself 
from death or great bodily harm, it appearing from the other parts of 
the charge that the jnry were instructed to pass upon the matter in 
the  view of the reasonableness of the necessity as i t  appeared to the 
prisoner at  the time and under the circumstances, which instruction 
the) could not have misunderstood. Ibid. 

73. Homicide-Trials-Defei~dnnt's Furtlt-Evidence.-Upon this trial for 
homicide it  is held that defendant's prayer for special instruction was 
properly refused, that "there was no evidence that he ( the  prisoner) 
did or said anything to bring on the difficulty with the deceased," 
there being evidence that he mas the aggressor and entered into the 
fight willingly, and that the deceased, after making the assault, had 
retreated from five to seven steps, and the prisoner followed him and 
inflicted the mortal wound with a pistol shot. 8. v. Ray, 420. 

74. Same-1nstrt~ctions.-When one. without fault, has been murderously 
assailed, he may stand his ground and defend himself even to the 
extent of taking the life of the assailant, when such is necessary, or 
it  reasonably appears to him to  be so, i t  being for the j n r ~  to deter- 
mine the reasonableness of this necessity from the surrounding cir- 
cumstances, as they appeared to the prisoner a t  the time; and where 
there is evidence tending to shorn- that  the prisoner, having been as- 
s a ~ ~ l t e d  b~ the deceased, following him some six or seven steps, while 
the latter a-as retreating, and inflicted the deadly wound with a pistol 
shot. an instruction requested by the defendant upon the law of self- 
defense which omits the view that the defendant must be without 
fault in bringing on the difficulty, wxs properly refused. Ibid. 

73. Tria7s-Instructions -Self-defense - Secessity to Rzll- Questions for 
Jur?j.-The charge of the court to the jury should be construed as  a 
whole, and upon a trial for homicide, wherein the plea of self-defense 
wds relied on, it  is not reversible error for the court to instruct the 
jury that the prisoner must hare killed the deceased to save himself 
from death or great bodily harm, it  appearing from the other parts of 
the charge that the jury n7rre instructed to pass upon the matter in 
the view of the reasonableness of the necessity as it appeared to the 
prisoner a t  the time and under the circumstances. mhich instruction 
they could not have misunderstood. Ibid. 

76. liztomicating Liql~ors-Xeccr.ch and Seizure - Possessio?~ - Prima Facie 
Case-T~-iflls-I~?st?-~1ctions-~4ppenl a n d  Errol-Ham?les,~ Error.-An 
erroneous charge under the search and seizure law. that one gallon of 
intoxicating liquor made out a p r i m a  fucie case that defendant had it  
for  the purpose of an unlawful sale, is rendered harmless under the 
evidence in this case establishing the fact that the defendant had 
more than that qnantity. S .  v. Yoore, a t  this term, approved, deny- 
ing the defendant's motion in arrest of judgment for that the warrant 
did not negative that he was a druggist, etc. 8. v. Atwood, 438. 

77. Homicide-Tria1.s-Character TT7itnesscs-Xprcijk Acts.-Upon the trial 
of a white man for the homicide of a negro boy, it is incompetent to 
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ask a witness in the prisoner's behalf whether some third person had 
not told the deceased that he would eventually be killed for his im- 
pudence to white people; and it is also incompetent for the prisoner, 
in endeavoring to show the character of the deceased, to ask the 
witness in regarcl to special acts. S .  v. Xelto~t, 442. 

78. Tam Deeds-Possession-Prest~rnptio?zs-Burden of Proof-Trinls-Evi- 
derw-R. was seized and possessed of certain lands, and lived there- 
on, until his death, with TV. The latter received a tax deed from the 
sheriff to the lands, which operated only as color of title, and the two 
thereafter lived on the lands without change of attitude towards the 
possession. and after the death of R. his heirs a t  law sued to remove 
the tax deed as a cloud upan the title to the lands. TV. testified that 
upon receiving the tax deed he immediarely entered into possessioa of 
the land. cnltirating it, etc. Held, there is no presumption in law of 
adverse possesbion against a true paper title, and the burden of proof 
was on TV. to  show some act of ouster of R., of which the evidence in  
this case is inwfficient. Powle a. Wlzitley, 445. 

79. Haste?- am? Screant-Safe Place _to TVork-TriaIs-3TegZigence-Qz~es- 
tiom for Jzw~.-The plaintiff was an employee of the defendant in its 
power-driven manufacturing plant, and was injured while endeavor- 
ing to lace a belt in the course of his emplo~ment, on account of his 
hand being caught by the belt and carried to the shafting. There mas 
evidence that the defendant furnished "blaclijack" for the belt dress- 
ing, which was improper and mould become very sticky, and that  the 
plaintiff's hand, for that reason. was caught by the belt, resulting in  
the injury; that by the use of certain methods the belt could have 
been safely detached and laced in safety. and, also, that the plaintiff 
properly availed himself thereof; that the belt m-as old and worn and 
had broken several times on that day. Held. it was for the jury to 
determine whether the def~ndant  had negligently failed in i ts  duty to  
the plaintiff h~ furnishing defectke material for the belt dressing, and 
whether such n-as the proximate cause of the injury; and, also, 
whether the plaintiff should h a r e  pre~~iously reported the defective 
material to  the defendant under the circumstances of this case. 
Jfcdtee w. J l f q .  GO., 448. 

80. Xaster and Servant-Safe Place to Worf;-Co?ztl-ibuto,-1/ Negligence- 
T'rinls-Questloils for Jun~.-In this case it is held that mhether the 
plaintiff, employee of tlie defendant, selected an unsafe way to do the 
~vork arising n7ithin the scope of his employment when in the exercise 
of proper care a safe way was open to him. is a question of fact for 
the determinn~ion of the  jury. Ibid. 

81. Negligence-Coiztributory Negligence - Assumptio~i of Risk - Trials- 
Burden of Proof.-When assumption of risk and contributory negli- 
gence are  relied on as  defenses in an action to reco~-er damages for 
a personal injury alleged to hare  been negligently inflicted on the 
plaintiff, the burden of proof of such defenses is on the defendant: 
and under the circumstances of this case i t  is held that issues of fact 
thereon were raised, and properly left to the determination of the 
jury. Ibid. 

52. T7mdot- and Pul-chasei=--Contracts - T17nrranties - Trials - Evidence- 
Questions for Jury.-Representations made by the rendor in the sale 
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of a n  automobile, that it  was durable, reliable, first-class in  workman- 
ship and material, was well made, and suitable for the roads upon 
which the vendee would use i t ;  that it  would run a certain distance 
on 1 gallon of gasoline, and was better than a certain other car, are  
evidence of an express warranty of the car consequently purchased. 
Underwood v. Gar Go., 458. 

83. Deeds and Conveyances-Praud-TriaZs-Evidenm - No.nsz~it - Princi- 
pal and Agcnt-Xchoo1s.-The plaintiff school trustees having acquired 
certain real estate by deed for permanent school purposes for freed- 
men and children, irrespective of color, conducted a school thereon, 
with one of their number, their secretary, in charge, and when the 
buildings became inadequate for want of repair, and there being no 
available funds, the secretary applied for aid to the State Board of 
Education through its local board of managers, was informed that to 
receive aid for permanent improvements i t  was necessary for the title 
to the property to be in  the State, which ultimately resulted i n  a deed 
from the plaintiff trustees to the defendant, the State Board of Edu- 
cation, reciting that  it  was to be held for  the purposes of education of 
the colored youths, etc., whereupon this (lefendant expended $1,000 in 
permanent improvements. Thereafter, these buildings becoming again 
inadequate, this defendant procured about 23 acres of other lands, 
erected buildings thereon a t  a cost of $32,000 and therein conducted 
a satisfactory normal school for the colored race, and proposed t o  sell 
the lands acquired from the plaintiff. and use the proceeds to help 
pay for  the property thus acquired. This action is  brought to set aside 
the plaintiff's deed and enjoin the sale of the lands, on the ground 
that the plaintiff's secretary had fraudulently represented to some of 
the plaintiff trustees, illiterate men, that the deed was only a lease 
of the lands, etc. m e r e  was no evidence that the defendants knew 
of or participated in the fraud, and i t  is held that a judgment of non- 
suit upon the evidence should have been granted, there being no suffi- 
cient evidence to show that the plaintiff's secretary was acting as  the 
defendant's agent in  the transaction, but only as  the agent for his 
co-trustees, who executed the deed. &'cllool Trustees v. Board of Edu- 
cotion, 462. 

85. Carriers of Passengers-Plag Btations-Negligence-Triccls-Requests- 
Appeal a.nd Error-Objections and Esceptions.-An exception that the 
court did not limit the admission of corroborative evidence to its 
corroborative character must be talien to the refusal of the court to 
so limit it  upon appellant's request; and where the record is silent in 
this respect, it is presumed on appeal that this was properly done by 
the trial court. Elliott v. R. R., 481. 

86. CanaZs-Watw and Water-courses-Bridyes - Maintenance - Conaewi- 
ence-Title-Danzages-TriQls-Evidence. - "Turner's Cut" was dug 
by the predecessor of the defendant from the mouth of i ts  canal to a 
point on the Pasquotank River to avoid going through "Moccasin 
Tract" with boats, and thus saving some distance in their travel. 
When the defendant purchased the property of its predecessor, the 
Dismal Swamp Canal Company, there was a bridge over "Thrner's 
Cut," which i t  maintained, and ereded a phone station to  not5fy boats 
and rafts going through the "cut." I n  cutting down expenses, the 
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defendant did away with the phone statton and ceased to maintain 
the bridge. The plaintiffs seek to compel the defendant to maintain 
this bridge for  the benefit of their toll road, and by amendment of the 
pleadings to  recover damages for the defendant's failure to maintain 
it. Held, i t  was competent for the defendant to  prove that  i t  had 
never acquired or claimed title to the lands through which "Turner's 
Cut" had been dug; that  the United States Government had taken 
over and controlled the "cut" as  a part of its public waterways, 
appropriating large sums of money for  its maintenance; and that  the 
defendant had previously maintained the bridge only for its own con- 
venience; and Further heZcF, that  upon the facts established, there 
was no liability upon the defendants. Hinton v. Canab Co., 484. 

87. Mwnicipai Corporations-SidewaZks-0 b s t r u c t i o n s - T i  - NegZigence 
-Corztributorg Negligence-Questio~s for  Jurg-Nonsuit.-In a n  ac- 
tion against an incorporated town to recover damages for  a personal 
injury, there was evidence tending to show that Bor more than two 
months the defendant had permitted building material to obstruct the 
sidewalks on both sides of the street, and that the plaintiff's injury 
was received in consequence of her stumbling upon some loose brick 
or building material, rendering the sidewalk uneven, as  she was going 
to her home a t  night; that a t  this place the  obstructions on the  side- 
walk would not permit two persons to pass abreast of each other; and 
it  was in a shadow cast by a street light from a shed that  extended 
across the sidewalk; and that' the plaintiff was mindful of the ob- 
structions in endeavoring to choose her way along: Held, evidence 
sufficient of defendant's actionable negligence in failing to keep the 
sidewalk in proper condition, and this, with the question of plaintiff's 
contributory negligence, should be submitlted to the jury. Ovens v. 
Charrlotte, 159 N. C., 332, and other like cases where the  plaintiff knew 
of the conditions and could have avoided the injury by the exercise of 
proper care, cited and distinguihed. Uarden v. Plgnzoath, 492. 

88. Bailmmts-Contracts-Hire of M~Ze--Negligence--Trials.-~4n agree- 
ment of hire of a mule for  plowing purposes for a period of two 
weeks, a t  the end of which time the mule should be returned in as  
good condition a s  received, is an ordinary bailment determined by the 
common law relating to bailments for  hire; and the bailee, being held 
to  exercise only ordinary care for its preservation and protection, is 
not responsible for  the destruction of the mule and his consequent 
failure to return it, in the absence of any negligence on his part. 
Robwtson v. Lumber GO., 165 N. C., 4, cited and distinguished. S a w  
yer v. Wilbinson, 497. 

89. Trials-Negligence-Euiderzce-Questions for Juru.-The plaintiff was 
injured while engaged in sawing logs for the defendant. and was 
struck by a log which had improperly been placed across a near-by 
pile of them by the defendant in such position that  i t  would be likely 
to fall a t  any moment and strike him. Held, sufficient evidence of 
defendant's actionable negligence to be submitted to the jury. Keech 
v. Lumber Co., 503. 

90. Master aozd Swvant-Independent Contractor-Issues - TriaZs - Ques- 
t iow for  Jum.-The evidence in this case is conflicting as  to whether 
the defendant had let out the doing of the work, wherein the plaintiff 
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mas injured, to an independent contractor; and the charge of the 
trial judge upon the evidence, on this phase of the case, given upon 
the issue of negligence, is held no error, there being no specific issue 
submitted upon the question of independent contractor. Ibid. 

91. Attachment-Probable Cause-Trials - Questions for J u r y  - Questions 
for  Court.-In this case it  is  held that the question of probable cause 
is a mixed one of law and fact, leaving for the jury to determine from 
the evidence, as a matter of fact, whether the circumstances show the 
cause to be probable or not probable; but whether, admitting them to 
be true. they amount to a probable cause is a question of law for the 
judge. Tuler u. Jfahoney, 509. 

92. Railroads-Negligence-Contrib~to~-y-~~eglige~tce-~Waster and Hervant 
-i?tsujyzcient Help-Trials-Ez;idc?zce-Questiorils for  Jury.-In this 
action brought by an employee of the defendant railroad company for 
damages resulting while loading 560-pound rails, 30 feet long, upon a 
flat car 4% feet from the ground, there was evidence tending to show 
that the injury occurred while the plaintiff was attempting, under 
the orders of the defendant's vice principal, to load one of the rails 
with insufficient help; the plaintiff was on the ground with another 
man to help him lift the rail to  such position and in such manner that' 
others upon the car could receive and place i t  there; that  while lift- 
ing a rail in this manner, i t  slipped from the hands of the plaintiff's 
helper, inflicting the injury complained of: Held, sufficient, upon the 
question of defendant's actionable negligence in failing to furnish 
sufficient help, to be submitted to the jury, and plaintiff's cause of 
action was not barred by the defense of contributory negligence, a s  a 
matter of law, under the evidence. Pigford v. R. R., 160 N. C., 93, 
applied, and Bryan v. R. R., 128 N. C., 387, distinguished. Tillett v. 
R. R., 515. 

93. Carriers of Goods-Neglige?%ce-Water Dmage-Evidegzce-Qzhestions 
for  Jury.-Held, in this action to recover of the defendant carrier 
damages caused to a shipment of a carload of peanuts, that the evi- 
dence of actionable negligence on the defendant's part was sufficient 
which tended to show that  the shipment mas received from it in a 
damaged condition from water ;  that  during its transportation it  had 
been raining; that the roof of the car leaked, and that the condition 
of the car was such that the rain could hax-e beaten in between its 
slats. Pritchard v. R. R., 532. 

94. Same-Trials-Burden of Proof.-Where one carrier sues another for 
damages, alleged to have been paid by it, and caused by the latter's 
negligence, the burden of proof is on the plaintiff to show that  the 
defendant's negligence caused the damages and that the plaintiff had 
paid them in the amount alleged; and in this case the evidence is held 
sufficient to be submitted to the jury that the damages were paid by 
plaintiff's drafts on money in defendant's hands, owing by the latter 
to the former. Ibid. 

95. Contracts-Vendor and Vendee-Deferred Payments-Trials-Evidence. 
-The plaintiff carrier purchased from the defendant carrier certain 
steamboats upon a certain cash payment, with agreement that the 
balance of the purchase price should be paid in  equal amounts a t  
stated times. There was eridence tending to shov that the defendant 
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carrier had moneys in its hands owing to plaintiff, under a traffic 
arrangement, sufficient to meet these deferred payments when due, 
and by the defendant's testimony it  was admitted that i t  had plain- 
tiff's money on hand, but could not state the amounts, and i t  was 
Held, on the question of allowing the defendant interest on the de- 
ferred payments, that it  was for the defendant to show exactly what 
funds it  had of plaintiff's on hand a t  the various times for the pay- 
ment of interest, and the question was properly left to the determina- 
tion of the jury. Ibid. 

97. Railroads-Crossings-Si~nals-Stop, Look, and Listen-Negligence-- 
Trials-Questio?%s for Jury.-Whether the failure of a traveler upon 
the highway in a conveyance to fully stop before entering upon a 
railroad track a t  a crossing, in addition to looking a i d  listening, will 
amount to such contributory negligence as  will bar his recovery for 
injuries consequently received there depends upon the facts and cir- 
cumstances of each particular case, and is usually a qnestion for  the 
jury;  and the absence of signals, warnings, or other precautionary 
measures usually observed by railroad companies a t  a given crossing 
where the injury has occurred is always relevant, and must be given 
dne weight in determining xhether the tral-eler has exercised the 
degree of care required of him for his own safety. S7~epar.d v. R. R., 
540. 

98. Name-Corporation Conzmission-Opaders.-In this action to recover 
damages for injury to his automobile caused a t  night by a collision 
with the train of defendant railroad company a t  a public crossing, 
where there were obstructions caused by buildings coming within a 
short distance of the track, and when the plaintiff h e w  the crossing 
was dangerous, there was evidence tending to show that the plaintiff 
slowed down the machine and looked and listened before going L I ~ O I I  

the track, and the collision was caused without signal, light, or other 
warning, by the train coming suddenly backward upon him and not 
giving him time to stop his machine; that he was aware of il ruling 
of the Corporation Commission reqniring the railroad company to stop 
i t s  train before going upon this crossing, and to send an employee 
with a light ahead to signal to the engineer when there was no danger 
to those desiring to cross, and that he was looking for this man with 
the light, and, not seeing him, he did not fully stop his machine, as  
stated, but f ru i t l ess l~  endeavored to do so when he became aware of 
his danger. Held, it was for the jury to determine whether the 
plaintiff was guilty of contributory negligence in not fully stopping 
his machine before attempting to cross the defendant's track. Ibid. 

99. Carriers op Goods-Empress Companies-Pailure to Transport-Trials- 
E~idenc.+~VegTigencp.-Tn an action against an express company for 
damages arising from the refusal of the defendant to transport a ship- 
ment tendered i t  a t  a small station where receipts for shipments were 
not issued, there was evidence tending to show that the railroad and 
express company had the same local agent, and that the express com- 
pany received freight for shipment there ; the railroad baggage man 
on the train was also the agent of the express company; the porter on 
the train usually helped to load express, but refused in this instance, 
and the shipment was too heavy to be handled by the express messen- 
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ger alone ; the station agent told the plaintiff, before he tendered the 
shipment, that it  could go by express; the express messenger had his 
attention called to the shipment and requested the porter to assist 
him in loading i t ;  the consignment thus tendered was beef, and re- 
mained a t  the station until i t  had spoiled and was worthless. Held, 
(1)  a judgment of nonsuit upon the evidence a s  to  the railroad com- 
pany was properly rendered; (2)  i t  was for  the jury to determine, 
under confiiding evidence, whether the defendant express company 
through its authorized agents refused to accept the shipment. Nelson 
u. R. R., 548. 

Contracts-Breach of Warmnty-Fertilixer-To~bacco-Evidence. - In 
this  action to recover the purchase price of certain fertilizers sold 
and delivered, t h e  defendant set up a s  coiinterclaiin daiiiages arising 
from a breach of warranty in the contract of sale; and there was 
evidence tending to show that the plaintiff had represented the ferti- 
lizer t o  be a certain high-grade brand especially adapted to tobacco, 
fo r  which the defendant desired i t ;  that the defendant used it  upon 
proper soil for the purpose, and had properly planted and cultivated 
the crop, and there was a marked diminution of the value of the crop 
owing to lack of manure; and further, when a member of plaintiff's 
firm was asked to examine the crop, he said he wished to look no 
further, for he thought: the factory had made a mistake in the use of 
acid for phosphate. Held, evidence sufficient to  sustain a verdict 
awarding damages to the crop arising from the breach of plaintiff's 
warranty of the quality of fertilizer sold. Tomlinson v. Morgan, 557. 

Contracts-Interpretation-TechnicaI Words amd Expvessions-Trials- 
Evidence-Questions fov Jurw.-Where words or exwressions used in 
a contrad have a known technical meaning with reference to the 
subject-matter, this meaning may be shown in evidence, by competent 
witnesses, and when accepted by the jury will control the interpreta- 
tion of the contract. Neal v. Perry Co., 563. 

Bame-Bridges-Piling-Appro3:imation.-In an action upon a contract 
to recover the price for building a bridge, according to the specifica- 
tions and plans of the defendant's chief engineer, the length and 
number of the piles were estimated, with the provision that they were 
an "approximation as  nearly as  may be forecasted from the plans, 
profiles, and inspection of the soil, but is  not a definite term in this 
contract." Held, it  was competent for the plaintiff, who qualified as 
a n  expert bridge builder, to testify that in all specifications for bridge 
building the word approximation is  a technical term and has a tech- 
nical meaning, and an approximate length of pile would mean that 
it  should be within 3 to  5 per cent of the absolute or true length, and 
that  the pilings necessary for  the construction of the bridge in accord- 
ance with the contract exceeded this discrepancy in their length, upon 
the question of recovery for the extra material and work accordingly 
required in their construction. Ibid. 

Railroads - Animals - Negligence - Statutory Presumptions-Geese 
Common Law-Trials-Burdem of Proof.-No presumption of negli- 
gence against a railroad company is raised by the mere fact of killing 
fowls, etc., upon its track in the operation of its trains. Revisal, see. 
2645, makes i t  prima facie evidence of negligence in respect only to 
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"cattle and other lire stoclr," which does not include "geese" or other 
fowl within its terms. James v. R. R., 672. 

104. Railroads-"Geeset '-Judicial Notice-YegZigence - Sig/zaZs - Trials- 
Evidence-ATo?asuit.-From the phlegmatic disposition of geese, the 
blo~ving of the whistle or ringing of the )bell is not calculated to make 
them run or fly to leave the track, as turkeys, a nervous fowl, would 
do ;  hence, in an action to recol-er damages against a railroad com- 
pany for the killing of geese upon its track by its train, i t  is not 
sufficient to submit to the jury. upon the question of defendant's 
negligence, evidence merely that the geese Tiyere killed upon the track 
by the defendant's train. and that its employees did not sound the 
whistle or ring the bell of the 1o.comotive. Lewis v. R. R., 163 S. C., 
33, cited and distinguished. Ibici. 

108. Contracts, Written-Timbel--Woi"ds and Phl-ascs-Lu??%bei-Log Meas- 
urement-Expert Evide~tce-Instructio??s.-Lumber is the manufac- 
tured product of logs, and where the defendant has entered into a 
contract with the plaintiff to purchase the timber on his lands, and 
pay therefor a t  a certain price per thousand feet of lumber, i t  is error 
for the trial judge to charge the jury that  the measure of plaintiff's 
recovery was a t  the stated price "log measure, including the sawdust 
that was cut out by the saws, and the slabs"; and the instruction is 
further held erroneous in ignoring testimony in this case of the cus- 
tom and the standard ordinarily prevailing for ascertaining the 
measurement of the timber sold. Hardison v. Lumber Go., 136 N .  C., 
174, cited and applied. XcKimey v. Matthms. 576. 

106. Contracts, Written-Emecutory Contracts - EziAseqzcent Xodificafioiz- 
ParoZ Evidence-Trials-Instructions. -While a written executory 
contract is stiIl in the course of performance it  may be modified by 
parol evidence as  to subsequent obligations mutually imposed by the 
parties, and such is not objectionable as varying the writing; and the 
waiver of any legal rights under the written contract is  sufficient 
consideration to support the promises resting i11 parol. Hence, where 
under the written contract sued on the defendant bought the timber 
on plaintiff's land, to be paid for  at a certain price per thousand feet 
of lumber, and the evidence is conflicting upon the question on the 
quantity of lnmber the defendant had received, it is competent for 
defendant to show that it was agreed by parol, subsequent to the 
execution of the writing. and relating to transactions since occurring, 
that the "tallies" or account kept by the defendant's vendee should 
control. Ibid. 

107. Colztmcts, TVrittepa-Par01 Evidence - E~plan~t ior?  - Trials -1nstruc- 
tions.--Where the number of feet of lumber sold by the plaintiff to 
defendant is controverted in  an action to recover the purchase price, 
and the defeildailt had not kept an account thereof. it is error for  the 
trial judge to charge the jury that  this mas a circun~stance they could 
consider in plaintiff's favor, and exclude from their consideration the 
defendant's testimony, in explanation, that subsequellt to the written 
contract sued on the parties had mutually agreed by parol to take 
the tallies of the defendant's vendee, which were introduced in eri- 
dence. Ibid. 
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108. Several Contracts -Pleadings - Counterclaim - Possession - Trials- 
Burden of Proof.-The principle upon which a party to a contract 
with reference to specific property may be relieved from his obliga- 
tions thereunder when the property has accidentally been destroyed, 
is in recognition of the general rule that business contracts are im- 
perative in their nature, and where the other party to the contract 
insists that he has been wronged by the failure of performance, the 
position should be made available by counterclaim in the former's 
action to recover for services actually rendered. and where the prop- 
erty destroyed mas in the possession of the plaintiff a t  the time, the 
burden is on him to show that  he mas in  the exercise of proper care. 
Steamboat Co. v. Transportation Go., 552. 

i09. Bquitu-Cloud Upon Title-Taz Deeds-"Color" of Tilie-Pagmer~t of 
Taxes-Bzcrden of Proof.-In an action brought to remove a tax deed 
as  a cloud upon title to lands, the defendant as  purchaqer under such 
deed being in possession, it  is necessary for the plaintiff to prove that 
the taxes upon the land for which it  had been sold had been paid by 
him, as well as his own paper title. Lumber Co. G. Pearce, 5%. 

110. Railroads-Motor Cars-Signals-Crossings-37egUgence-Rzhle of Pru- 
dent Man-Questions for Jury.-It is required of a railroad company 
that its rolling equipment, in this case a motor car, traveling upon 
its tracks, shall give such signals while approaching a public crossing 
a s  will be reasonably sufficient for the purpose of warning those n-ho 
intend to cross of their danger, or such as a man of ordinary pru- 
dence would in the exercise of reasonable care consider proper under 
the circumstances of each case. Hill v. R. R., 392. 

111. Same-Lights a t  Xiglzt-Deaf Persons-Look and Listelz-Trials-Evi- 
dence-Proximate Cause-Qwestions for Jury.-Where a deaf person 
has been injured while attempting to cross a railroad track a t  night, 
by a motor car of the railroad company traveling thereon, without a 
light, bell, or whistle. and there is cvidence that he looked and listened 
before entering upon the track ; that the defendant's employees on the 
car shouted to him to warn him of the danger; that had his hearing 
been normal he would h a ~ x  become a ~ a r e  of the approaching car ;  and 
also conflicting evidence of the speed of the car, and of its having been 
slowed by the defendant's employees as much as  possible in their 
endeavor to prevent the injury, the issue as  to the defendanfs negli- 
gence is properly submitted to the jury under an instruction that the 
failure of the defendant to have a light on the car was evidence of 
negligence, which actionable if it proximately caused the injury 
complained of. E d r ~ a r d s  v. R. R ,  132 N. C.. 99, cited and dis- 
tinguished. Ibid. 

112. Zailroads-T.iials-Lights a t  Nigh-Xegligelzce - Contrtbutorg Segli- 
qence-Defemes.-The negligence of the employees on a train or motor 
car of a railroad company running a t  night without a light, on its 
railroad track, is not such continuing negligence as  will deprive the 
defendant, in an action for damages for a personal injury, of the 
defense of contributory negligence on the plaintiff's part. The charge 
of the court in this case is approved. Stanley v. R. R., 120 N. C., 514, 
is overruled on this point. Ibid. 
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113. BiZk and Notes-Transferee for Value-Evidence-Trials-I?~structio"rzs 

--Courts-Expression of Opinion-Xtatt~tes.-Where a negotiable note 
held by a delbtor bank has been transferred before maturity to its 
creditor bank, and there is evidence that a t  the time the former owed 
to the latter a larger sum of money than the amount of the note, and 
that the  note was transferred as  an extinguishment of the debt pro 
tanto, and in an action up011 this note, i t  is introduced in evidence, 
showing an indorsement on the back, made by the plaintiff, "For col- 
lection account," it  is for  the jury to find, under the conflicting evi- 
dence, whether the plaintiff received the note i11 part payment of the 
debt or for  collection only, and an instruction by the judge that there 
is no evidence that  the plaintiff paid value. and that it  was its duty 
t?  appear and explain the transaction, is an expression of opinion 
forbidden by the statute. Eank 2;. Seagro%es, 608. 

114. Bills and Nofes-Due Co~c?-se-I'resun%ptio1zs-F1'aucdPleadi?zgs-Bzc.r- 
den of Proof-Statutes.-To rebut the presumption that  every holder 
of a negotiable instrument, acquired before maturity, is one in due 
course, i t  is necessary for the defendant in a n  action thereon to allege 
fraud, and when properly pleaded, the burden is upon the plaintiff to 
show the bolza fides of the transaction (Rerisal, secs. 2208, 2201) ; 
but in this case it is held that fraud has been insufficiently pleaded, 
the allegation being that the maker was induced to sign through the 
representations or promises of another and for accommodation, with- 
out in any manner connecting the plaintiff, who acquired for value 
and before maturity, with the transactions alleged. Ibid. 

115. Vendor and Purchaser-Principal and Age~zt-Conti-acts-RatificatiO?~- 
-Knowledge-Fraud-Trials -Evidence - Somuit.-For the unau- 
thorized acts of an agent to bind his principal by ratification, i t  must 
appear that the principal acted with knowledge of the facts and cir- 
cumstances in respect thereto, and where the person dealing with the 
agent is aware of the fact that he has exceeded his authority, m d  
depends upon the agent's statement that  his principal may act faror- 
ably thereon, the burden is upon such third person to show the mat- 
ters necessary to bind the principal by his ratification of the agent's 
unauthorized act. Thus where an agent for the sale of gasoline en- 
tered into a contract with the purchaser to supply him at  the former 
price after the market had greatly advanced, by antedating the con- 
tract, and the purchaser a a s  avi-are of the fact that, a t  that time, the 
agent was not only unauthorized to sell the gasoline a t  the price 
named, but had been forbidden to do so, and, notwithstanding, relied 
upon the assertions of the agent that '.he would try to get the contract 
through," the fact alone that the seller shipped out a part of the 
gasoline a t  the price specified, being decei~ecl and imposed upon by 
the date appearing in the contract. is not erid.ence sufficient of his 
confirmation of the contract, and the burden of proof being upon the 
purchaser in his action to enforce delivery of the balance of the gaso- 
line, a t  the price named, a j~ldgment of nonsuit should be rendered. 
Wise a. Texas Co., 610. 

116. Railroads-Hcadlig7~ts-5egZigence-Pedest,ial~s-Trespassers - Trials 
-Evide?zce-Qmstions f o r  Juru.-It is negligence for a railroad com- 
pany to run its train on its main line a t  night without a headlight on 
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TRIALS-Continued. 
the forward end of the train, and it  is responsible in damages for  an 
injury thereby proximately caused to a pedestrian, whether he a t  the 
time was a licensee or trespasser; and where the evidence tends to 
show that  the plaintiff's intestate was seen walking upon the defend- 
ant's track a t  night, where pedestrians were accustomed to walk, 
going in a certain direction, and that soon thereafter the defendant's 
train was seen running there in the same direction, and the intesbte 
was found the next morning mutilated on the track in such position 
as  to indicate that  he had been killed by the defendant's train, i t  is 
sufficient 'to be submitted to the jury upon the issue a s  to defendant's 
negligence, leaving the defense of contributory negligence available to 
the defendant under the surrounding circumstances. Griffin v. R. R., 
624. 

117. Estates-Waste - Sale of Timber - Improvements -Present Intent- 
Honest Empenditure-Other Improvements-Trials-Burdm of Proof. 
-The general rule regarding waste by a life tenant in cutting and 
selling trees growing upon the inheritance is that he may not do so 
merely for his own profit; and when such is done for the improvement 
of the estate, i t  must be shown by him that sale of the timber was 
made with the present purpose of the improvements then contem- 
plated, that  the proceeds were honestly expended for such purpose, 
and with regard to the rule tha.t the inheritance will not be substan- 
tially injured thereby, etc.; and it is not sufficient to  show that the 
application of the proceeds of sale were subsequently made to im- 
provements, or that in various ways he has expended sums of money 
i n  the improvement of the estate equaling that caused by the waste 
he  has committed thereon. Thomas v. Thomas, 627. 

118. Cities and Toms-Reasonable Notice-Btatutes - Trials - Evidence- 
Questions for Jurv.-The reason of a charter requirement that  notice 
be given within ninety days of a claim of damages arising from its 
negligence is that within that time opportunity will reasonably be 
afforded the claimant to give such notice; and in this case, there 
being evidence tending to show that the plaintiff was i n  a hospital for 
eight weeks, absolutely helpless, and practically so for three months, 
and longer, i t  is held that the question should be submitted to  the jury 
for their finding as  to whether or not the plaintiff had been afforded 
a reasonable opportunity to give the notice in the time required. 
Hartsell v. Asheville, 6-33. 

119. Master and Servant -Tr ia ls -Evidence- i ITon,su i t -Co Negli- 
gence-Assumption of Risks.-Plaintiff was employed by the owner in 
erecting a concrete structure, wherein an elevator was used to take 
the materials up  to  the  various floors to be used, etc. There was evi- 
dence tending to show that plaintiff assisted in raising the head 
block on the fifth floor, where i t  was elevated upon a "stiff knee," 
and the following morning the plaintiff was required by his superior 
to  put in a "cut-off" plank to hold the concrete about to be used in the 
floors there; that plaintiff called his attention to the fact that the 
"head block" as  placed rendered this work dangerous, and was told to 
do the work, that it  could safely be done if the elevator was not used 
a t  that time, and that this would be prevented; that  while doing the 
work with this assurance, the elevator was run by some one, resulting 
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in the head block falling upon the plaintiff, owing to its insecure 
fastenings, to his injury. Held, evidence of defendant's actionable 
negligence proper to  be submitted to the jury; and it  is Further held, 
there was no evidence that  plaintiff had assumed the risk of this 
dangerous work, or of his contributory negligence. Bteele v. Grant, 
635. 

TRIAL BY JURY. 
1. Reference, Compulsory-Exceptions to Order-Trial by Jury-Emcep- 

tions to Report-Issues Rtated.-A compulsory reference is proper in 
a controversy involving conflicting boundaries of lands, but a party 
may preserve his right to a trial by jury by objecting and excepting 
to the order a t  the time i t  was made; and where he thereafter aptly 
excepts to the findings of the referee, and sets forth the issues upon 
which he desires a jury trial, he mill not be held to have waived his 
rights thereto. Eeerl v. Hayes, 553. 

2. Reference, Conzpulsory-Exceptions-Collateral Agreemelzts-Substitu- 
tion of Trustee-K'aiver-Trial by Jury.-Parties to an action which 
has been referred under a compulsory order of the court. who except 
to the order, but agree that i t  may Ibe signed out of the term and 
district, do not by such agreement lose their rights to a trial by jury; 
nor do they lose such right by agreeing to the substitution of another 
referee, under the terms of the original order, upon the death of the 
referee therein named. Ibid. 

TRUSTS AND TRUSTEES. 
1. Xtatutovy Liens-Xaterial Xen-Trusts and Trustees - "Ready, Able, 

and Willingv-Payment Into Court-Tender.-The relationship of the 
owner of a building to material men, etc., claiming a balance due to 
his contractor after receiving from them notice of their liens, is  not 
that of debtor and creditor, in the ordinary sense, for he holds sukh 
balance in the nature of a trust to their use; and where the material 
men, etc., have entered suit in  the nature of a creditor's bill to recover, 
pro rata, the funds so held, the owner is not chargeable with interest 
on the claims or held to the duty of paying the funds into court pend- 
ing the action, unless so ordered, in order to avoid the payment of ttie 
interest; and the amounts of the respective claims necessarily being 
uncertain, it is sufficient that he has always been ready, able, and 
willing to pay them upon their being finally passed upon and adjudi- 
cated. Bond v. Cotton Mills, 20. 

2. Costs-Court's Discretion -Interpretation of Statutes - Trusts and 
Trustees.-It is within the discretion of the trial court to tax the 
costs accruing upon either of the parties litigant. in an action in the 
nature of a creditor's bill, brought by material men, claiming under 
the statutory lien, the unpaid balance due by the owner of a dwelling, 
etc., to his contractor for its erection (Rev., see. 1267) ; and the action 
of the judge in taxing the trust funds in the owner's hands with the 
cost is commended in this suit. Ibid. 

3. PrindpaL and Bgent-Ratifiwtiow-Deeds and Corzoxyances-Registra- 
tion-Cawcellation of Record-Innocent Purchaser.-One dealing ~ i t h  
a trustee in  a deed of trust to secure borrowed money is fixed with 
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TRUSTS AND TRUSTEES-Continued. 
notice of the terms expressed in the registered deed, and when it  
appears therein that one of the notes it  secures has not reached ma- 
turity, the cestui que trust is not bound by any transaction made in 
his behalf by the trustee as  his agent by which he agrees to take 
before maturity less than the amount specified in the note for its 
satisfaction and the cancellation of the deed of record; and his failure 
to produce the note when requested is evidence of his want of au- 
thority to thus act, sufficient to put the one dealing with him upon 
inquiry from which knowledge will be imputed. Hence, when under 
such circumstances a purchaser of lands has the trust deed thus can- 
celed of record he is not an innocent purchaser for value without 
notice of the mortgagee's right. and the latter is not bound by the act 
of the trustee when he has not knowingly received a beneflr rhe're- 
from, or has not otherwise ratified it. Wynn v. @ant, 39. 

TURKEYS. See Negligence, 16 ; Railroads, 8. 

UNDERTAKING. See Attachment, 1. 

UNDUE IFFLUENCE. See Wills, 1. 

VENDOR h?;D PURCHASER. See l\lunicipal Corporations, 2 ;  Contracts, 
5, 6, 7. 
1. Vendor and Parchasel--Contracts-V'arralzties - Trials - Evide?zce- 

Questions for Jz~t-u.-Representations made by the vendor in the sale 
of an automobile, that it  was durable, reliable, first-class in workman- 
ship and material, well made, and suitable for the roads upon 
which the vendee mould use i t ;  that  i t  would run a certain distance 
on 1 gallon of gasoline, and was better than a certain other car, are 
evidence of an express warranty of the car  consequently purchased. 
Underwood v. Car Co., 458. 

2. Same-Consideration.-Warranties made by the vendor of an article 
after the contract of sale has been completed are unenforcible for the 
want of consideration; but in this case the evidence was contradictory 
on the question of whether the warranty was contemporaneously made 
with the sale, and was properly left to the determination of the jury, 
under a correct charge from the court. Ibid. 

3. Vendor and Purchaser-Oontt-acts-Warra?zties-Jfeasure of Darnageu. 
-Damages for the breach of warranty in  the sale of an a r t i c l e i n  
this case, an automobile-are measured by the difference in the value 
of the car as it  was represented and warranted to be and as it really 
JT-as a t  the time of its purchase, with such special damages as the 
vendee incurred, a t  the request of the vendor, to ascertain if i t  could 
not be made to come up  !to the representation. Ibid. 

4. Contracts-Trendor and Vendee-Deferred Pal~nrmts-Trials-EIjidence. 
-The plaintiff carrier purchased from the defendant carrier certain 
steamboats upon a certain cash payment, with agreement that the 
balance of the purchase price should be paid in equal amounts a t  
stated times. There was evidence tending to show that the defendant 
carrier had moneys in his hands owing to plaintiff, under a traffic 
arrangement, sufficient to meet these deferred payments when due, 
and by the defendant's testimony i t  was admitted that it  had plain- 
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VENDOR LYD PURCHASER-Continued. 
tiff's money on hand, but could not state the amounts, and it  was 
Held, on the question of allowing the defendant interest on the 
deferred payments, that it mas for the defendant to show exactly 
 hat funds it  had of the plaintiff's on hand a t  the various times for 
the payment of interest, and the question was properly left to the 
determination of the jury. Pritchard v. R. R., 532. 

5 Vendor and Puf-chase?--Principal and Agent-Contracts-Ratification- 
Knowledge-Fraud-Trials-E~idence-No?zsuit - For the unanthor- 
ized acts of an agent to bind his principal by ratification, i t  must 
appear that the principal acted with knowledge of the facts and cir- 
cumstances in respect thereto, and where the person dealing with the 
agent is aware of the fact that he has exceeded his authority, and 
depend? upon the agent's statement that his principal may act favor- 
ably thereon. the burden is upon such third person to show the liiat- 
ters necessary to ]bind the principal by his ratification of the agent's 
unauthorized act. Thus where an agent for  the sale of gasoline 
entered into a contract with the purchaser to supply him a t  the former 
price after the market had greatly advanced, by antedating the con- 
tract, and the purchaser was aware of the fact that,  a t  that  time, the 
agent was not only unauthorized to sell the gasoline a t  the price 
named, but had been forbidden to do so, and, notwithstanding, relied 
upon the assertions of the agent that "he would try to get the con- 
tract through," the fact alone that the seller shipped out a part of the 
gasoline a t  the price specified, being deceived and imposed upon by 
the date appearing in the contract, is not evidence sufficient of his 
confirn~ation of the contract, and the burden of proof being upon the 
purchaser in his action to enforce delivery of the balance of the gaso- 
line, a t  the price named, a judgment of nonsuit should be rendered. 
Wise v. Texas Co., 610. 

VERDICTS. See Judgments, 2 ;  Trials, 35, 38. 

Verdicts-Agreement-Taka by Clerk-Unanswered Issues - Subsequent 
-2nswers-Judgments-U~zapproued Practice.-It having been agreed 
by the parties that the clerk should take the verdict of the jury 
during recess of court. the foreman put the verdict in his pocket, the 
jury separated, some of them telling what the verdict was, and the 
foreman handed it to the judge upon reconvening of court. The judge 
then reassembled the jury, asked them if they had agreed upon their 
verdict, was informed that they had. and then read the issues and 
answers to  them, which they said was their verdict, agreed upon be- 
fore they separated. The judge sustained the verdict thus rendered, 
and it  is held on appeal to be no error. The custom permitting clerks 

. of court to take verdicts in recess in the absence of the judge is not 
approved. Tillett v. R. R., 515. 

VERDICT, DIRECITING. See Trials, 4. 

WAIVER. See Partnerships ; Trial by Jnry. 

TK4REHOUSE. See Railroads, 1. 

WARRANT. See Officers. 



INDEX. 

WARXANTTES. See Vendor and Purchaser, 1, 3 ;  Contracts. 5, 6, 7. 

WARRANTS FOR ARREST. See Criminal Law. 

WASTE. See Estates. 

WATER AND WATER-COURSES. See Canals. 

WIL'LS. See Contracts, 4. 

1. Wills-Wife a Beneficiary-Undue Influence-Presumptions.-Where 
the wife is the beneficiary under a will sought to be set aside for 
undue influence, the principles announced I n  re  Everett's Will have no 
application. I n  re  Coopev's Will, 210. 

2. Wills-Estates-Contingent Limitations-Death of Devisee - Direct 
Benefidariea-Pfiterpretationil, of Statutes.-A devise of lands LO B. in 
fee, "provided he has a child or children; but if he has no child, then 
to him for life," with limitation over to the testator's heirs a t  law, 
carries to the devisee a fee-simple estate, defeasible upon his death 
without having had a child, the contingent event by which the estate 
is determined referring to the death of the devisee and holder of the 
prior estate unless a contrary intent clearly appears from the will 
itself (Rerisal, see. 1581) ; and upon his death and nonhappening of 
the contingency named, the inheritance passes directly from the 
testator to the ultimate devisees. Hence, when the holder of the prior 
estate has acquired the interests therein of the children of the testator 
then living, he cannot convey a good title to the land; for prior to his 
death some of these heirs may have died leaviug children, who, in 
that event, would take directly from the testator as his heirs a t  law. 
Burden v. Lipsitx, 523. 

TT'ITNESSES. See Trials, 34, 69, 77. 
1. Witnesses-Qtcalifications-AppenE and  Error.-The determination of 

the trial judge of the disqualifications of witnesses to testify for lack 
of sufficient age or mental capacity is not reviewable on appeal. The 
religious requirements of a witness discussed, and Revisal, secs. 1496 
(2Y), 2360, and 2364, referred to by CLARK, C. J. S. v. Pitt ,  268. 

2. 'mritnesses-TIJals-Impeachnzent-Specific Acts-Adnzissions-Contra- 
dictions.-h female witness, a married woman, testified upon the trial 
for homicide, in behalf of the defendants. She was shown a letter 
signed in her name, which she admitted to have written to a man, 
soliciting his visits, in the absence of her husband, for the purpose of 
improper relations. She then testified that if she had written the 
letter, i t  %-as for ano~ther woman. Held, that while the answer of a 
witness to questions asked concerning collateral matters for the pur- 
pose of impeaching his testimony is conclusive, and no specific act 
may {be inquired into on cross-examination, it  was competent ito con- 
tradict the statement made by this witness with the contents of the 
letter she admittedly had written. S. v. Robertson, 356. 

WRIT O'F PROHIBITION. See Habeas Corpus. 


